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A.  SUMMARY OF ARGUMENT 

The Sixth Amendment provides defendants the right to control 

the type of defense they mount against a government’s criminal 

charges.  Yet, here, the trial court selected a single defense for Michael 

Henderson.   

The evidence showed Abubakar Abdi was killed either by 

mistake or in an act of self-defense.  The trial court denied jury 

instructions on homicide by mistake or accident (excusable homicide).  

On the limited instructions given, Henderson was convicted of second 

degree felony murder.  He deserves a new trial.   

Further, the court-created rule that prevents informing juries in 

noncapital cases that the death penalty is not at issue is incorrect and 

harmful.  Jury selection here was tainted by the excusal of three jurors 

who were unfit to sit on a capital jury because this was not a capital 

case. 

B.  ASSIGNMENTS OF ERROR 

1.  The trial court erred in denying the requested instructions on 

excusable homicide. 
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2.  The trial court’s refusal to give excusable homicide 

instructions violated Henderson’s constitutional right to present a 

defense. 

3.  The prosecutor committed misconduct by misstating the law 

and encouraging the jury to consider the appropriateness of the law. 

4.  The trial court erred in overruling Henderson’s objection to 

the misconduct. 

5.  The court-created rule that prohibits courts from telling juries 

in noncapital cases that the death penalty is not at issue is incorrect and 

harmful.   

6.  Henderson was denied his right to a fair trial by an impartial 

jury because jurors were excused based on their views of the death 

penalty, yet this case was noncapital. 

C.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1.  The defense is entitled to a jury instruction if it supports the 

theory of defense and is supported by the facts.  Did the trial court err 

when it denied Henderson’s requested jury instructions on homicide by 

accident or mistake (excusable homicide), which is a defense to felony 

murder, where evidence showed Abdi’s killing was accidental? 
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2.  Is it substantially likely that prosecutorial misconduct 

affected the outcome where the prosecutor argued the law on self-

defense could not be what Henderson relied on for his defense and 

where the court sanctioned this argument by overruling Henderson’s 

objection?  

3.  The rule that prohibits courts from informing a jury in a 

noncapital case that the death penalty is not a possible sentence is (a) 

incorrect because it does not serve the purpose for which is was created 

and causes the excusal of qualified jurors; and (b) harmful because it 

leads to partial and less diverse juries.  Should it be overturned?   

D.  STATEMENT OF THE CASE 

It was late at night in the Rainier Valley neighborhood of 

Seattle.  RP (5/25/16) 381-87.1

                                            
1 The verbatim report of proceedings is contained in several 

separately-paginated sets.  To avoid confusion, each volume is cited by 
the date of the first hearing transcribed, e.g. “RP (5/17/16)” followed 
by the page number.  The single volume of voir dire is referred to as 
“RP (5/18/16 VD).” 

  Abubakar Abdi had used marijuana, 

and he was intoxicated, angry, and carrying a screwdriver as a weapon.  

RP (5/24/16) 250, 254-55, 261-64, 280-82, 323; RP (5/25/16) 426-28, 
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432-33.2

Terrell’s friend tried to quell both sides.  RP (5/23/16) 152.  But 

Abdi was also with a group of his friends and he and Terrell continued 

talking “shit.”  RP (5/23/16) 153.  Michael Henderson, who knew 

Terrell, came upon the group and gave her a hug.  RP (5/23/16) 152.   

  He came upon Nekea Terrell at a gas station convenience 

store, where she was purchasing alcohol.  RP (5/23/16) 134-35, 138-42.  

Abdi called Terrell “a fat bitch” and told her to “hurry up.”  RP 

(5/23/16) 142-43.  He continued to follow her across the street, “talking 

shit.”  RP (5/23/16) 145-46.   

The banter between Abdi and Terrell escalated and Terrell 

thought she was going to have to fight him.  RP (5/23/16) 155-56, 165.  

Abdi asked Henderson if he “wanted to get into it, too?”  RP (5/23/16) 

155-56.  Abdi was gesturing with his hands, puffing out his chest, 

waving his arms about, moving closer in, and “bucking up.”  RP 

(5/23/16) 161, 166-67.  Terrell thought Abdi was threatening her and 

she was fearful.  RP (5/23/16) 174-77, 182-83.   

Abdi’s friends were fearful as well.  RP (5/24/16) 326-28; 

accord RP (6/1/16) 726-28 (Henderson thought fight would result). 

                                            
2 Abdi was angry at an unrelated gentleman who had punched 

out Abdi’s tooth, and Abdi wanted to fight him.  RP (5/24/16) 216-17, 
260-61. 
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A friend of Abdi’s, Siyad Shamo, and Henderson tried to diffuse 

the situation.  RP (5/24/16) 290-97; RP (6/1/16) 681-82, 725-26.  There 

was a lot of arguing back and forth; tensions were high.  RP (5/24/16) 

295-96.  Shamo ended up between Abdi and Henderson.  RP (5/24/16) 

295; Exhibits 3, 25, 26 & 27.  Abdi “flinched” his shoulders, lunged 

forward, moved his arms towards his waist, and seemed to reach for 

something in a pocket.  RP (6/1/16) 641-44; RP (6/1/16) 682, 736-39, 

743-53, 789-90; Exhibit 26.  In response, Henderson pulled out a gun 

as a warning and it went off.  RP (5/24/16) 297-98; RP (6/1/16) 666, 

682-83, 739-41 (“[Henderson] was afraid [Abdi] was going to start 

shooting.”), 750-52, 789-90.  The bullet killed Abdi.  RP (5/25/16) 519-

20. 

The State charged Henderson with second degree murder either 

for intentional murder or felony murder based on assault.  CP 1-8; RP 

(5/17/16) 16-17.3

Henderson asserted that he intentionally acted in lawful self-

defense to an imminent injury when the weapon accidentally 

  Ultimately, the State pursued only felony murder by 

assault with a deadly weapon.  CP 55-57; RP (6/1/16) 804.   

                                            
3 Mr. Henderson did not contest an additional charge of 

unlawful possession of a firearm, and it is not at issue here.  CP 1-2; RP 
(6/2/16) 875-77. 
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discharged (excusable homicide) and that he acted in self-defense to 

imminent serious bodily injury or death (justifiable homicide).  RP 

(6/1/16) 646-56; RP (6/2/16) 820-27.  The evidence supported both 

defenses.  E.g., RP (6/2/16) 829 (State concedes self-defense 

evidence);4

Relying on an appellate decision discussing justifiable homicide 

(self-defense),

 RP (6/1/16) 683, 790 (shooting was an accident). 

5

E.  ARGUMENT 

 the court denied instructions on accidental homicide 

and provided only instructions relating to self-defense.  CP 43-70.  The 

jury found Henderson guilty and he appeals.  CP 71-73, 87. 

1. The court prohibited Michael Henderson from 
raising an available defense. 

 
Contrary to the State’s position at trial, defendants can proceed 

on alternative theories of defense and are entitled to jury instructions on 

any theory supported by the evidence.  The trial court here improperly 

denied Henderson’s request that the jury be instructed on self-defense 

(justifiable homicide) as well as accidental murder (excusable 

                                            
4 Several witnesses, including Mr. Henderson, testified to being 

fearful and anticipating a fight; the evidence also showed Abdi was 
drunk, had a screwdriver as a weapon, and made movements consistent 
with escalating the confrontation and reaching for a weapon. 

5 State v. Ferguson, 131 Wn. App. 855, 129 P.3d 856 (2006). 
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homicide).  The denial of excusable homicide instructions requires 

reversal.6

Henderson was entitled to a jury instruction on any theory 

supported by evidence, or lack of it.  State v. Theroff, 95 Wn.2d 385, 

389, 622 P.2d 1240 (1980); see U.S. Const. amend. VI.  If multiple 

theories were supported by the evidence, he could seek instructions on 

each of those theories.  Defendants are not required to elect a single 

theory of defense.  State v. Slaughter, 143 Wn. App. 936, 945, 186 P.3d 

1084 (2008) (defendant can raise defenses of accident and self-defense 

in a single trial if supported by the evidence) (citing State v. Callahan, 

87 Wn. App. 925, 932-33, 943 P.2d 676 (1997)).

 

7

A supported claim of self-defense in the context of a murder 

requires a justifiable homicide instruction, WPIC 16.02.  State v. 

Ferguson, 131 Wn. App. 855, 129 P.3d 856 (2006); State v. McCreven, 

170 Wn. App. 444, 467, 284 P.3d 793 (2012).  A homicide is in self-

defense if the defendant reasonably believed that the person slain 

intended to inflict death or great personal injury.  WPIC 16.02.  The 

 

                                            
6 The Court reviews de novo the denial of jury instructions 

based on misapplication of the law.  State v. Brightman, 155 Wn.2d 
506, 519, 122 P.3d 150 (2005). 

7 The State therefore incorrectly argued below that the “the law 
is pretty clear” a defendant cannot proceed on theories of self-defense 
and accident.  RP (6/2/16) 829. 
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standard is higher than for acts of self-defense for non-homicides, 

where the defendant must reasonably believe that the victim intended to 

imminently inflict injury.  WPIC 17.02. 

A separate defense exists where a murder occurs as the result of 

an accident or mistake.  As this Court explained in State v.  Slaughter, 

excusable homicide by accident or mistake applies if the defendant 

contends a felony murder occurred by accident while acting in self-

defense.  143 Wn. App. at 942.  “In a case where a defendant does 

something in self-defense that leads to an accidental homicide, the 

applicable defense is excusable . . . homicide.”  Id.  If supported by the 

evidence and requested by the defense, the court should instruct the 

jury on homicide by accident or mistake (excusable homicide) 

committed while the defendant was doing a lawful act by lawful means 

(i.e., engaging in lawful self-defense).  Id. 

In Slaughter, the defendant argued he acted in lawful self-

defense to an assault and, in the course of that lawful self-defense, 

accidentally killed someone.  143 Wn. App. at 942.  Slaughter did not 

request a separate justifiable homicide (murder in self-defense) 

instruction or argue the killing was an act of intentional self-defense.  

Id. at 938, 941, 944.  This Court held that the trial court appropriately 
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provided instructions on accidental homicide, WPIC 15.01,8 and self-

defense to explain the extent of lawful use of force, a modified version 

of WPIC 17.02.9

                                            
8 WPIC 15.01 provides:  

  Id. at 943.   

 
It is a defense to a charge of [murder] [manslaughter] 
that the homicide was excusable as defined in this 
instruction. 
 
Homicide is excusable when committed by accident or 
misfortune in doing any lawful act by lawful means, 
without criminal negligence, or without any unlawful 
intent. 
 
The State has the burden of proving the absence of 
excuse beyond a reasonable doubt. If you find that the 
State has not proved the absence of this defense beyond a 
reasonable doubt, it will be your duty to return a verdict 
of not guilty. 

 
9 WPIC 17.02 provides in part:   
 
[The [use of] [attempt to use] [offer to use] force upon or 
toward the person of another is lawful when [used] 
[attempted] [offered] [by a person who reasonably 
believes that [he] [she] is about to be injured] [by 
someone lawfully aiding a person who [he] [she] 
reasonably believes is about to be injured] in preventing 
or attempting to prevent an offense against the person, 
and when the force is not more than is necessary.] . . . 
 
The person [using] [or] [offering to use] the force may 
employ such force and means as a reasonably prudent 
person would use under the same or similar conditions as 
they appeared to the person, taking into consideration all 
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In concluding in Slaughter that the trial court provided the 

appropriate instructions for accidental homicide, this Court relied in 

part on the Supreme Court’s dictum in State v. Brightman, 155 Wn.2d 

506, 122 P.3d 150 (2005).  Slaughter, 143 Wn. App. at 944-45.  In 

Brightman, the Supreme Court approved the use of an excusable 

homicide instruction on remand for felony murder.  The State charged 

Brightman with felony murder based on robbery in the alternative to 

premeditated murder.  155 Wn.2d at 511.  Brightman requested a 

justifiable homicide instruction, for intentional self-defense, but did not 

assert an accidental homicide defense.  Id. at 511-12.  Because the 

Court reversed on other grounds, it addressed the showing the 

                                                                                                             
of the facts and circumstances known to the person at the 
time of [and prior to] the incident. 
 
The [State] [City] [County] has the burden of proving 
beyond a reasonable doubt that the force [used] 
[attempted] [offered to be used] by the defendant was not 
lawful. If you find that the [State] [City] [County] has 
not proved the absence of this defense beyond a 
reasonable doubt, it will be your duty to return a verdict 
of not guilty [as to this charge]. 

 
Slaughter’s “trial court explained that this instruction was included to 
help the defense explain ‘the excusable homicide defense at issue here’ 
and that it was modified from WPIC 17.02 ‘because it is not being 
given as a defense to a particular charge,’ but rather to explain the 
phrase in the excusable homicide instruction ‘doing any lawful act by 
any lawful means.’”  Slaughter, 143 Wn. App. at 943. 
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defendant would need to make for an instruction on justifiable 

homicide.  Id. at 518.  The Court held the trial court properly denied 

instructing the jury on justifiable homicide because Brightman “did not 

show that he intentionally used deadly force . . . or that deadly force 

was necessary to defend himself.”  Id. at 526.   

However, the Court approved of the use of an excusable 

homicide instruction on remand, if the evidence supported an argument 

that an accidental killing was precipitated by an act of self-defense.  

Brightman, 155 Wn.2d at 526 (noting also that “If the trial court 

determines on remand that an instruction on excusable homicide is 

warranted, it may also reconsider whether a related instruction on 

general self-defense is warranted.”); accord State v. Harris, 69 Wn.2d 

928, 932, 421 P.2d 662 (1966) (noting felony murder is subject to 

excusable homicide defense), abrogated on other grounds as noted in 

State v. Leonard, 183 Wn. App. 532, 334 P.3d 81 (2014).   

Henderson asked the court to instruct the jury on both self-

defense and accidental murder.  RP (6/2/16) 820-31.  The court 

provided self-defense instructions but denied instructions on excusable 

homicide (murder by accident or mistake).  RP (6/2/16) 831-36.  In 

denying instructions supporting Henderson’s accidental murder 
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defense, the trial court relied on State v. Ferguson, 131 Wn. App. 855, 

129 P.3d 856 (2006).  RP (6/2/16) 830-36.  

But Ferguson does not hold that accidental murder instructions 

could not be provided here.  In Ferguson, the defendant argued on 

appeal that the trial court erred in failing to provide his proposed self-

defense (justifiable homicide) instruction.  131 Wn. App. at 856.  He 

asserted that, on a felony murder by assault charge, the appropriate self-

defense instruction was WPIC 17.02, describing the lawful use of force 

in non-homicide cases.  Id. at 859.  Ferguson argued he could have 

lawfully acted on reasonable belief he was about to be injured, not that 

the ultimate victim was about to inflict death or great personal injury 

(the self-defense standard for justifiable homicide).  Id.   

Division Two reasoned that to justify killing in self-defense, 

even by felony murder, “the slayer must believe he or someone else is 

about to suffer death or great personal injury.”  Ferguson, 131 Wn. 

App. at 860-61.  “Simple assault or battery cannot justify taking a 

human life.”  Id. at 861.  Accordingly, the Court upheld the trial court’s 

justifiable homicide instruction and decision to deny Ferguson’s 

requested lesser self-defense instruction pertaining only to a non-

serious injury.  Id. at 861-62.   
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The Ferguson Court did not discuss accidental homicide.  The 

defendant in that case did not raise the issue on appeal, and apparently 

did not request an excusable homicide instruction.  See Ferguson, 131 

Wn. App. at 859-60.  Ferguson is therefore inapposite to Henderson’s 

request for an accidental homicide instruction below.10

The trial court incorrectly believed Ferguson precluded it from 

instructing the jury on accidental homicide, despite its support in the 

evidence.  See RP (6/2/16) 831-36.  Because Ferguson does not so limit 

Henderson’s defenses, the trial court erred as a matter of law.  As 

Henderson argued, under Slaughter and Brightman, he could assert an 

accidental homicide defense and the court should have provided the 

corresponding instructions.  See RP (6/2/16) 810-31. 

 

The court’s failure to instruct on the defense of excusable 

homicide constitutes reversible error.  See, e.g., State v. Griffin, 100 

Wn.2d 417, 420, 670 P.2d 265 (1983) (citing, e.g., State v. Keller, 30 

Wn. App. 644, 649, 637 P.2d 985 (1981)).  Because evidence supported 
                                            

10 At most, Ferguson supports the trial court’s supplying of a 
justifiable homicide instruction here.  Accord McCreven, 170 Wn. App. 
at 467 (citing Ferguson and holding justifiable homicide instruction at 
WPIC 16.02, and not lesser self-defense instruction at WPIC 17.02, 
appropriate to support defense of self-defense to felony murder under 
assault with a deadly weapon).  Henderson does not assign error to that 
instruction.  But he also requested accidental homicide instructions and, 
as explained here, he was entitled to them.   
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Henderson’s theory that he killed Abdi accidentally or by mistake when 

he brandished a gun in self-defense, he deserves a new trial with 

complete instructions.  Id. 

2. The outcome was prejudiced when the trial court 
approved of the prosecutor’s argument that exceeded 
the court’s instructions and called into question the 
reach of Henderson’s sole defense.  

 
Every prosecutor is a quasi-judicial officer of the court, charged 

with the duty to seek verdicts free from prejudice, and “to act 

impartially in the interest only of justice.”  State v. Reed, 102 Wn.2d 

140, 145, 684 P.2d 699 (1984); accord State v. Echevarria, 71 Wn. 

App. 595, 598, 860 P.2d 420 (1993).  Prosecutors must ensure justice is 

done and the accused receive a fair and impartial trial.  E.g., Berger v. 

United States, 295 U.S. 78, 88, 55 S. Ct. 629, 79 L. Ed. 1314 (1935); 

State v. Monday, 171 Wn.2d 667, 676, 257 P.3d 551 (2011). 

Prosecutorial misconduct violates a defendant’s right to a fair 

trial where the prosecutor makes an improper statement that has a 

prejudicial effect.  E.g., State v. Russell, 125 Wn.2d 24, 882 P.2d 747 

(1994); State v. Lord, 117 Wn.2d 829, 887, 822 P.2d 177 (1991).  The 

misconduct is prejudicial if there is a substantial likelihood it affected 

the verdict.   
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A prosecutor’s misstatement of the law constitutes misconduct.  

State v. Allen, 182 Wn.2d 364, 373-74, 341 P.3d 268 (2015).  In 

commenting to the jury, the prosecutor must adhere to the law as set 

forth in the court’s instructions.  State v. Davenport, 100 Wn.2d 757, 

760, 675 P.2d 1213 (1984).   

The prosecutor here misstated the law and encouraged the jury 

to go beyond the instructions to consider the appropriateness of the law.  

He argued in closing: 

Is that really what we have come to? Is that 
really what the law is, that if a person can convince 
themselves that another person is armed and is 
threatening to them, that they can shoot them? Is that 
what these laws are intended for? 
 

RP (6/2/16) 914-15.  By calling on the jury to question the reach of the 

law, the prosecutor took aim at Henderson’s only remaining defense—

that the homicide was committed in self-defense.  

By overruling Henderson’s objection to this argument, the court 

increased the likelihood that the misconduct affected the jury’s verdict.  

State v. Swanson, 181 Wn. App. 953, 964, 327 P.3d 67 (2014); RP 

(6/2/16) 914-15.  The court’s ruling “lent an aura of legitimacy to what 

was otherwise improper argument.”  Davenport, 100 Wn.2d at 764.   
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The prosecutor committed misconduct by disparaging the only 

defense the court allowed Henderson to present—justifiable homicide 

(self-defense).  Moreover, the court sanctioned the misconduct by 

overruling the objection.  The misconduct likely affected the jury by 

diminishing Henderson’s defense.  The matter should be remanded for 

a new trial.  

3. The Townsend rule, which prohibits courts from 
informing jurors that a murder case does not 
involve the death penalty, leads to disqualification 
of qualified jurors.  

 
In a capital case, prospective jurors may be questioned about the 

death penalty and challenged for cause if their views would prevent or 

substantially impair performance of their duties as jurors in that capital 

case.  State v. Hughes, 106 Wn.2d 176, 181, 721 P.2d 902 (1986).  

However, in a noncapital case, jurors’ views on the death penalty and 

their ability to sit impartially on a capital case are patently irrelevant.   

Nonetheless, our Supreme Court held in State v. Townsend that 

in a murder case where the State is not seeking the death penalty, it is 

error to tell jurors the death penalty is not involved.  142 Wn.2d 838, 

846-47, 15 P.3d 145 (2001).  The Court reasoned the “strict prohibition 

against informing the jury of sentencing considerations [even in 

noncapital murder cases] ensures impartial juries and prevents unfair 
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influence on a jury’s deliberations.”  Id. at 846.  Further, the Court 

presupposed “if jurors know that the death penalty is not involved, they 

may be less attentive during trial, less deliberative in their assessment 

of the evidence, and less inclined to hold out if they know that 

execution is not a possibility.”  Id. at 847.   

Thus, in a noncapital case, “in response to any mention of 

capital punishment, the trial judge should state generally that the jury is 

not to consider sentencing.”  State v. Hicks, 163 Wn.2d 477, 487, 181 

P.3d 831 (2008).  But the trial court may not tell the jury that the death 

penalty is not at issue.  Id. at 481; Townsend, 142 Wn.2d at 846-47.   

This rule has led to absurd results.  Jurors in noncapital cases are 

excused for the irrelevant ground that they are unable to sit on a death 

penalty case, as happened here.  RP (5/18/16 VD) 117-29, 142-44, 148-

53 (excusing jurors 16, 48, and 49 for cause).   

The rule should be overturned because it is incorrect and 

harmful.  State v. Trey M., 186 Wn.2d 884, 893, 383 P.3d 474 (2016) 

(precedent can be overturned if it is incorrect and harmful). 

The rule is incorrect because it thwarts the purpose for which it 

was enacted.  Townsend created this rule to comply with the “strict 

prohibition against informing [all but capital juries] of sentencing 
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considerations.”  142 Wn.2d at 846.  Yet when voir dire in a noncapital 

case becomes ensnared in a discussion of capital punishment, the rule is 

not serving its purpose.  

The Townsend rule is also incorrect because it causes the 

disqualification of qualified jurors.  It is irrelevant to a noncapital case 

whether a juror has reservations about the death penalty or could sit 

fairly in a capital case.  Thus a juror who is disqualified for his or her 

views on the death penalty in a noncapital case is excused for irrelevant 

reasons.  He or she is, in fact, qualified to serve in a noncapital trial.  

Just as a juror is not disqualified from a theft trial because he or she 

could not impose the death penalty, a juror who cannot sit fairly on a 

death penalty case should not be excluded from a noncapital felony 

murder trial.  But because this rule remains, three jurors were excused 

from Henderson’s venire.  RP (5/18/16 VD) 117-29, 142-44, 148-53. 

The rule is also harmful.  The Townsend rule harms Henderson 

and other defendants’ right to a fair and impartial jury, violates the 

jurors’ right to serve, and works a disservice to our system of justice.  

Research shows that, by excusing jurors who cannot impart judgment 

on one’s death, the remaining jurors are more likely to convict.  

Eisenberg, et al., Forecasting Life and Death: Juror Race, Religion, and 
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Attitude Toward the Death Penalty, The Journal of Legal Studies, Vol. 

30, No. 2 at 283-84 (Jun. 2001). 11

The rule is also harmful because it leads to less diverse jury 

panels.  Jurors that disfavor the death penalty are more likely to be 

female or black.

  This is because the more a juror 

supports the death penalty, the more likely she is to find guilty even a 

noncapital defendant.  Id.   

12  Eisenberg, et al., supra, at 277, 279, 284.  Excluding 

jurors because of their view on the death penalty excludes these female 

and black jurors.  Moreover, a black juror is more likely to look 

critically at the State’s case than a white juror.  Bowers, et al., Death 

Sentencing in Black and White: An Empirical Analysis of the Role of 

Jurors’ Race and Jury Racial Composition, 3:1 U. Penn. J. Const. Law 

171, 180-82, 187 (Feb. 2001).13

Because it is incorrect and harmful, the Townsend rule should be 

overruled.  It should be replaced with a rule that allows courts to inform 

  This again leads to a more 

prosecution-friendly jury.   

                                            
11 Available at http://www.jstor.org/stable/724674; see id. at 286 

(white jurors are roughly twice as likely to vote for death than black 
jurors).  

12 Mr. Henderson is black.  RP (5/23/16) 49. 
13 Available at 

https://www.law.upenn.edu/journals/conlaw/articles/volume3/issue1/B
owersSteinerSandys3U.Pa.J.Const.L.171(2001).pdf.  

http://www.jstor.org/stable/724674�
https://www.law.upenn.edu/journals/conlaw/articles/volume3/issue1/BowersSteinerSandys3U.Pa.J.Const.L.171(2001).pdf�
https://www.law.upenn.edu/journals/conlaw/articles/volume3/issue1/BowersSteinerSandys3U.Pa.J.Const.L.171(2001).pdf�
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juries in noncapital cases simply that the instant case does not implicate 

the death penalty.  This is the rule in the majority of jurisdictions that 

have not abolished the death penalty.  State v. Richardson, 2014 WL 

6491066 (Tenn. 2014);14

                                            
14 Tenn. Rule 19(4) permits to the citation of unpublished 

opinions.  A copy of this decision is attached as an Appendix.   

 Arizona v. Mott, 931 P.2d 1046, 1057 (Ariz. 

1997); Montana v. Wild, 880 P.2d 840, 844 (Mont. 1994); Colorado v. 

Smith, 848 P.2d 365, 368-69 (Colo. 1993); California v. Hyde, 166 Cal. 

App. 3d 463, 479-80, 212 Cal. Rptr. 440, 450-51 (Ct. App. 1985); 

Stewart v. Georgia, 326 S.E.2d 763, 764 (Ga. 1985); New Mexico ex 

rel. Schiff v. Madrid, 679 P.2d 821 (N.M. 1984) (stating rule prior to 

abolishment); Burgess v. Indiana, 444 N.E.2d 1193, 1195-96 (Ind. 

1983); see Townsend, 142 Wn.2d at 851 & n.1 (four-justice dissent 

notes rule in the majority of jurisdictions is to inform venire the death 

penalty does not apply). 
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F.  CONCLUSION 

The trial court denied Michael Henderson his right to choose 

and present his defense.  Rather, the court elected a single defense for 

him, justifiable homicide, and the court sanctioned the State’s improper 

disparagement of that defense.  For these reasons and because 

Townsend should be overruled, the conviction should be reversed and 

remanded for a new trial. 

 DATED this 9th day of February, 2017. 
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