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ARGUMENT

The Supreme Court granted the State’s Motion to supplement the record with a
decision of the Indeterminate Sentence Review Board (ISRB) dated April 13, 2018.

The ISRB determined that Mr. Gilbert was eligible for parole in connection with
the charge of aggravated first degree murder. He had served the minimum 25 years and
had provided sufficient proof to the ISRB that he was rehabilitated.

As a result of that determination the ISRB released him to the first degree murder
conviction and stated: “Mr. Gilbert may petition the Board after he has served 20 years on
the Count | Murder in the First Degree, as per ESSB 5064 (early release consideration) that
the Legislature passed in 2014.”

ESSB 5064 is now codified as RCW 9.94A.730.

RCW 9.94A.730 (1) states:

Notwithstanding any other provision of this chapter,
any person convicted of one or more crimes commit-
ted prior to the person's eighteenth birthday may pe-
tition the indeterminate sentence review board for
early release after serving no less than twenty years
of total confinement, provided the person has not
been convicted for any crime committed subsequent
to the person's eighteenth birthday, the person has not
committed a disqualifying serious infraction as de-
fined by the department in the twelve months prior to
filing the petition for early release, and the current
sentence was not imposed under RCW 10.95.030 or
9.94A.507.



The Supreme Court requested supplemental briefing with regard to the applicability
of RCW 9.94A.730 to Mr. Gilbert’s case. Mr. Gilbert opines that the statute is inapplicable
to his case.

RCW 9.94A.730(1) contains exceptions to the ability to petition for early release.
The exceptions include RCW 10.95.030 which is the aggravated murder sentencing statute.

Even though Mr. Gilbert has served the minimum 25 year sentence imposed at re-
sentencing, he remains under the auspices of the ISRB.

The trial court, at resentencing, set the minimum term of 25 years for the aggravated
first degree murder. It also set a maximum term of life in prison. It then ran the first degree
murder conviction consecutive to the aggravated murder sentence. The first degree murder
sentence carries a mandatory minimum 20 year sentence.

Mr. Gilbert contends that RCW 9.94A.730 (1) is only applicable to the first degree
murder conviction. He has not served the mandatory minimum 20 year sentence on that
conviction.

Thus, the ISRB still has authority over Mr. Gilbert for life. It will not be until he
completes 240 months of the first degree murder sentence that he will be eligible for parole.

As originally argued, this constitutes a de facto life sentence for Mr. Gilbert.

The ISRB’s release of Mr. Gilbert from the aggravated murder conviction illus-
trates his capacity for rehabilitation, as well as actual rehabilitation.

It is Mr. Gilbert’s position that under the Miller! decision the ISRB’s determination

should be the trigger for his immediate release. Nevertheless, due to the trial court running

1 Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed.2d 407 (2012)
2



the first degree murder sentence consecutive to the aggravated first degree murder sen-
tence, he cannot now be released.

As originally argued, the trial court failed to understand the breadth of its discretion
and failed to comply with the obligation imposed by State v. Houston-Sconiers?.

Mr. Gilbert respectfully requests that the sentence imposed at the resentencing hear-
ing be reversed and the case remanded to the trial court with directions to comply not only
with Houston-Sconiers; but also to exercise the discretion authorized under Personal Re-
straint of Mulholland?®.

DATED this 10th day of December, 2018.

Respectfully submitted,

s/ Dennis W. Morgan

DENNIS W. MORGAN WSBA #5286
Attorney for Defendant/Appellant.

P.O. Box 1019

Republic, WA 99166

(509) 775-0777

(509) 775-0776
nodblspk@rcabletv.com

2 State v. Houston-Sconiers, 188 Wn.2d 1 391 P.3d 409 (2017)
3 Personal Restraint of Mulholland, 161 Wn.2d 322, 166 P.3d 677 (2007)
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