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Procedural History

Appellant_ Richard Ivey Svaleson Jr. was convicted of 1st

Dégres cnlIﬁ”ﬁﬁTe%tatinn*mn*Mafch~87—20¢6~&n—the~8upatior_Caurr

of Pierce County, Case No.15-1-00660-3, with the Honorable Judge

Kathryn_J. Nelsoun presiding. Wwith an offender score of zero, (no

PLioT crlmlﬁaT—hrstory?*ﬁppe&&ant—Sva&esensl—standand_sentEnoing

range was 51-68 months, the State asked for a sentence oOf ¢o

months_yet _Judge Nelson ntenced then-defendant Svalsson to the

low-end of 51 months on April 15, 2016. Appzllant Svaleson hereby

moves_to_have_your distinguished panel reverse his conviction and

Temand this case*pursuantuto—&he—e@n%re&i&ng—dictates_of_gur_ﬁtatg

and_U.S.0._Supreme Court precedents cited to and relied upon
rd

nerelin.

Stare Decisis/Bqual Protection

The Doitrrne—cf‘Stare—Bea%&&s—ee&a&nés—a—seviewing_courf to

abide_by_or adhsre to decided cases. mhe Doctrine of Stare Deci-

sis is of fundamental importance to the the rule of Law. " "It i3

indisputaple chat stare Pecisis—is—a—basie—self-governing principle

within the Judicial Branch, which is entrusted with the sensitive

and dltt1cuIE”tagk*bf—fashrontngman&—pfesay&ng~a—&u&¢sg;ue

dential system that is not based upon an arbitrary discretion."

THe Federalist, No.78, p.490 (H.Lodge Ed. 1888))1A. Hamilton).

T PHEEEETSOH V. MeClean—Credit—Union—1-08—8--Ct.—2363.,—2370 "Sta-

ro.Dacisis _ensures that "the law will not merely change erratic-

ally"'aﬁﬁ"“ﬁéYmTtS_SOCTEtY—tO*preSum@—Eh&E—bed%@@k—p&iﬂCip]@q

are founded in the law rather than in the proclivities of indiv-

Tauals . vazquez v Hitlery 474U S+2547265~ The-Lindsay-171

WN.App 808 (2011), Weatherspoon 410 F.3d 1142 (9th Cir. 2005),

State_v._ W.R_181_WN.2d 757 (2014), Jackson v. virginia 443 U.S.

307, Hendrickson 129 WiN.2¢ 61, Strickland v. Washington 466 U.o.

668.,—Coe_175_¥WN.2d 482 (2012) and U.,S. v. Frederick 78 F.3d

1370 (9th Cir. 1996) cases ars in fact well-settled and controlil=s

ing—precedents_from_which a reviewing Couri may not depart pur-

suant to the Doctrine of Stare Decisis. Accordingly, the same res

sult must obtainm here in“ﬂppet&ant~8va&es®ﬂs—case-as—pﬁevaiied

£




for-Appellant_Lindsay - w1tQLn_ahe_afaxw—CAted_auth@rbry "The

Equal Protection clause of the 14th Ameadment commands that no

State shall deny to any person within its jurisdiction the Equal

Rrotection(pnotection)of—thewlawsT_which—isnessen_+aiiy—a—d¢£cc

tion that all persons similiarly situated be treated alike." Lea
V. City of Los-Angeles_250-t.3d-668—at-686(Sth-Cir. 2001)-(citing

to City of Clebournce v. Cleébourne Living CEr. 473 U.S. 432, 439)

“"The Equal Protection clauses of both The 14th Amenedment of The

State_and-Federal-Consitutions-require that-persons—!similiarly

sutuated"” with respect to the legitimate purposs of the law recieve

like treatment.” In Re Runyan 1271 WN.2d 432, 438. Appellant SvaleSon

is Ysimiliarly situated” Runyan—121_WN.2d-at-448 to-Appellant

Lindsay (at State v. Lindsay 1771 WN.App 808) and Hamilton (at

State v. Hamilton 179 WN.App 870) by way of the fact that they each

had—trials-afflicted-by—-the-egregious—prosacutorialpisconduct

and ineffective assistance of councsel detailed within the afcore-
guoted—precedents.—As—a—gesult,—this—case—must—be—remanded—for

further proceedings consistent with these opinions.

Prosecutorial Misconduct

"statements—made—to-mi-sstate—or—trivialize-the-burden—of

proot" State v. Lindsay 171 WN.App 808, 824 are improper. State

trial Prosecutor Kara Sanchez formally conceded within her opening

statement/argunent—as—well-as—her—closing—argument—that—the—evi

dence which she had already established was the Crux of the States

case,, "the testimony of E.B." V.R.P., p.660, lines 3 & 4, was

riddled-with-alot—of "I-dont—renembers®-and—I-dont—knowslt

also V.R.P., p. 652, lines 19~ 22) Each "I dont remember" and "I

dont—Know'—consi-tutte—another mi-ssing—Piece— of—the-puzzle-Lind

say 171 WN.App 808, 829 (2001}, especially so when given in re-

sponse to "“THE STATES OWN QUESTION" as these questions by design

AN



are meant to establish the Prosscutors case. The record here in

the_instant_case.is_thoroughly riddled with over 35 of these "I

dont remembers', including but not limited to; "I dont remember

"what time her (E.B.) mom dropped her off" p.349, lines 20-21,

"what—specific—time—of_morning—it-was, p.349, line 25, p.350, line

1, "who was at homeat her Grandmothers house," p.350, line 5, "if

Appellant_Svaleson-was_even-—at_home!, p.350, lines_8=9, "which

room was watching T.V. in, p.351, 1Iinge 14, "if she Brought her

lunch that day", p.352, line 3 and 5, "if got there before or af<

ter Iunch" p.352, line 17, "Why She sat on nis lap'; p.353,; Yine

8, "what she was wearing at the time of the incident", p.357, line

25,-Mif she was—wearing-anything._under her shirt (owver her -shirt)

at thHe time of tha incident", p.358, line 3, "how guickly she pusned

his hands down after the incideqt,? p.358, line 21, "if she was

wearing—anythingunder—her—shirt at _the time_of_ the incident! p.3

—

line 3, " "if anything else happened after she pushed his hands
’ Pi ~

down," p.358, line 25, "if he "ever" touched her whers she goes #l

p.3559, line 171, "what he did after the incident ceased'" p.360

line 14, "if she and Appellant Svaleson were alone or not at the

time—of—-the—incident!,—p.362,—line—6,—if told-sisterAmanda—ocr—o

Grandmother what the Appellant did after the incident", p.363, line€

5, "if was ever alone with Appellant Svaleson for the rest of the

day—in—question,p.363,—ldine 17, "if Appellant Svaleson—Stayed homeé

that whole day," p.363, line 20, "what she told her Mom in the

car when she picked her up," p.364, line 21, 25, "where her dad

was—whef-went—homel,—p-.365,—Lline—19.,—-21,—Ywhat_happened-after—{.

talked to Nana," p.367, line 6, "what she did after sne talked to

Nana" p.367, line 11, "If she talked about what happened in kitchea

3)



with Doctor a few days later," p.368, line 10, "if Appellant

"why she wrote the letter about the incident in question,” p.370
Ifn3—97*“whc*she*was—wrtting—thﬁ%~ie%§er—t@1" p-.-37-0-,—line11,tif

she recognized the letter she wrote itself," p.377, Iine 16, "it

0.377, ITﬁ@‘ZOT‘"Why“she~wanted—MGm—&o—do—gcmebhinq—abeu%~what-har

ppened", p.378, line 23, "why she didnt call one of her parents

cs

?
-
11

fFom Amandas house—when—this—happenedy'—p<+384—line—1-2—and—even =g

e s

if_she_was_scared,' p,384, line 22, Moreover, E.B. was even asked

for clarffrcatron*purposes—tf—she—ﬂrea%%y—didnt~remembe@-op~if

she just didnt want to talk about it and she (E.B.) re-stated

that_ "I _dont_remember", p.359, line 15 (see also p.378, line 7).

K pfﬁéécutfng“attorney“commits~misconduct—by—misstating~the—iaw.

State v. Warren 165 WN.2@ 17, 28 (2008). "A prosecutor should

not_misstate_ the law in his closing argument.” U.S. v. Flores 802

F.3d |U?87‘T034—69th—éir. 9014)+—At—State—v-—Lindsay—"The-Pro

secutordescribed to the jury: you put in about 10 more pieces

and_see_this_picture...you can be halfway done with this puzzle..

you could have 50% (compare'many’—over—35—here—in—the—instant

case) of these puzzle pieces missing and you know its Seattle."

State v._Lindsay_171_WN.App 808, 829 (2010). Anclogously, here in

Appellant Svalésons case, the—Prosecutor—told—the—jury—of—the

"many" "missing pices" Lindsay 171 WN.App at 829 from the onset

during_her "opening_argument! and within her "closing argument” &'

3s well. (See V.R.P. p.6527 TIines—19=22)Because—Pross Sanchez

"prepped" the jury to "Bypass" the many "nissing pieces" from

the—onset,_this_misconduct_was_arguably even more egregious than

tRat Which was Teversed at Lindsay 171 WNTApp—808—(201H)=—"We

Fear given the importance of a witnesses testimony (Pros. Sanchez
formally conceded that the crux of the States case was E.B.s test-

imony, p.652, lines 19-22, P.660, lines 3-4) to the case, the



proseeuter—ma$~have—ﬂGGNSGLOUSL¥ﬂ_avoided~recognizing_the_obmiouqv

that he was not telling the truth.'" Brown v. Borg 957 F.2d 1011

at 1015 (9th Cir. 1991)(reversed where Prosecutor kinowingly

introduced—and—argued—fromn—false—evidenecel)-.—That-Prosecutor

Sanchez' Misconduct was (was) "Conscious” is evidenced by the fact

that she "Prepped" the jury within her "Opening argument” to bye>

yasb the—many—'mi-ssing—pieces'Lindsay—1-71—WN-App—808—at—829—of

the evidentiary puzzle, thereby "trivializing” Lindasy 171 WN.App

at—824—the—burden—of—proof+ The-evidence—concerning—the—temporal

aspect of Decks intent WAS NOT overwhelming.™ Deck v. Jenkins 768

F.3d 1015, 1029 (9th Cir. 2014){reversed){s=se essential element

—jury—instruction—no+87—p+648,—lines—23-25)- Evidence—of—intent

is to be gathered from all the CIRCUMSTANCES (history, locale, g

etc) of the case, including not only the manner and act of in-

iligtiugthe—woundT—b&t—a&s0—%he—nature—e£~%he—p&iar—%e&ationéhip

and any previous tnreat$§s.” Washington v. Wilson 125 WN.2d 212, 2\7

(1994).

The relevant "Circumstances" here in Appellant Svalesons' case

are that this wasa an "“isolated incident” in an area where both

her—(ETBT) sister—and—her—Grandmother—were—"Close-by";—ps3615 14 ne——

12-14, there was "no D.N.A. evidence", videotape or fowmensic evi-

dence_and "no medical findings", p.656, lines 2-9, no criminal

history—from—the—Appellant/purported—Assailant—Svaleson;—with—whom

E.B. "got along with" p.379, lines 10-12 fine prior to the in-

cident in guestion, along with the fact that the States "only"

evidence—was—the—ftimsiij?*porous—testimony—of—ETBT—which—was—Ehe

roughly riddled with "blank recollection."” These "Circumstances"

Washington 125 WN.2d at 217 provided supple ground for the ensuing

prosecutorial —misconduct—of—Pross Sanchez—who—uneguivocally




"trivialized" Lindsay 171 WN.App at 824 the burden of proof. "the

remembers” and "I dont knows", V.R.P., p:660, Lines 3=4 )y (andthe

percentage of missing pieces) with a degree of ceratinty pur-

~

porting to bE tHé—éqwivatent—of—the—beyenéfamﬁeasonable_doubr Tt

__ standard._See_Anderson, 153 WN.App at 432, we conclude that the

Prosecutctys anaIaﬁiés—t“statements—reqard&ng—the—multitudp of "I_.

dont remembers®) minimized and trivialized the gravity of thne

standard_and_the juries role." State v. Lindssay 171 WN.App ¥ . .9

808 at 829 (2071)< "Tt*is—most—egregious-éegﬁee—of_enror_when_the

prosecutors misconduct is so flagrant and ill-intentioned that—an

instruction_couldnt_ have cured the resulting prejudice." State v.

Emery 174 WNL2d 7471, 760=61T—(2012)= MoreoverT—Prosecutor_Sanchez'

statement that it would be Wraasonable' to infer then-defendant

svalesons! _intent_(p.7, p.647, lines 11-12) was certainly not sup

ported by theevidence as it would be eveything but . 'teasonaple"

to infcg_a—inecessary_elelemnet" U.S. v. Gaudin 515 U.S. 506, 522

-23 from a quantum of—evidence—as—porcus—as—the—testimony. of _E.B.

"Improper prosecutorial statements cannot be nuetralized by instrvVc-

tions—that-do—not—in_any way address “the specific statements of

the prosecutor.'" U.S. V. weatherspoon—410—F3d—1142y 1151 —(9th-Cic,

2005). “The Prosecuting Attorney committed prejudicial misconduct

-———————by—misséat&nq—the_standard_upgn which the jury could find Allen

Guilty." State v. Allen 82— WN—2d—3647—373—(201-4),—"The-fonction

of the prosecutor under the Federal Constikourtion is not to tack

as—maﬂy~skins—of_victims_asﬁpgsaible to the wall, Its function is

tovindicate the rights ot peopie‘as*expressed—in~the—iaws—and—give :

theﬁaeeused~o£_cnime_a_fair_trjﬁd," U.S. v. Kojoyan 8 F.3d 1313,

1319 (9th Cir. 1992). “TH@‘PMGSECuting—Attorneyfmis%ating—the—law

of the case is a serious irregularity having the grave potential t

©)



to—-mi-slead—the—jury.—This because-“the jury knows_that the prosecutoec

is an officer of the state." State v. Allen 182 WN.2d 364, 380

(2014). "In sum, the prosecuting attorneys statements were improp-

er+—Because—there—was—a—substantial-liklihcod_that_the_ improper.

statements affected the jurys verdict, we hold that the pro-

secuting attorney committed prejudicial misconduct. We Reverse

The—Court—of—Appeals—and-remand—for-a-new—trial. State v. Allen

182 WN.2d 363, 382 (2014). The same result must obtain for App-

ellenat Svaleson and he respectfully urges your distinguished

court—to—find-—likewises

Ineffective Assistance of Counsel

"Effective assistance of counsel is guranteed by the United

States—Constitution—Amendmenbt—6—and—the-Washingten_Constituticn

Art.l1sec.22." State v. Hendrickson 129 WN.2d 61, 77 (citing o

Strickland v. Washington 466 U.S. 668, 686). "To establish in-

effective—assistance—of-counsel;—an—appei-lant—must-show-that_{1)

defense counsels performance was deficient and (2) this per-

formance prejudiced him." State v. Yarborough 151 WN.App 66, 89

(2008)+—'Deficient—performnance—occurs—when-counsels—performance

falls below an objective standard cf reasonableness.' Yarborough

151 _WN.App at 89 Appellant Svalesons' trial attorney., David

Shaw—failed—to—conduct—a cross=examination—of—officer—Jahner—at

the 3.5 hearing, see V.R.P. vol.1, p.42, lines 12-13 and also failed

to guestion officer Robison at trial, see V.R.P. p.519, line 6.

In—a—case—where—the—State—themseilves—Fformally—conceded—that—there

was "no physical evidence" {(see V.R.P., p.€56, lines 2-9j,

as~well asthe chainof custody through—which—the—evidence—is—pro=

cessed is sound strakegy which wouldve compelled the states own

witnesses to essentiglly testifyyy for the defense. This would also

7)



nuetralize/mitigate evidence profferred by the stater—Attys

Shaw also called "no witnesses" for the 3.5 hearin notwith-

:tan&ing—%hei%—avaiiability_andﬁwillingness_ta_tggtify on_behalf

of the defeﬂﬂ§nt. {See V.R.P. vOol.7, D.22, Tine—21)(see—also—p+é4d

lines 11-13). Atty. Shaw alsoc “"failed to object"” to the ridi-

culous aud—infiamma%ery—question—posed_by_Erosecutor_sanchez

at p386, lines 14-17 whereshe asked E.B, "if E.B. and Appellant

Svaleson were legally married." (E.B. is/was only 11 years old).

"ﬂ—criminai—defendan%s~c%aim—eﬁ—prosecutorial_misconduct_is_proe-

erly preserved for review by an immediate objection to the pro=

secutors conduct." State v. Allen 182 WN.2d 364 #16 (2014). Acc-

'—“““_—_brdrngTYT—thrs—“faiiUfe—te—objeetﬂ—couldﬁpotentially_procedur—

ally default a measureable guantum of prejudice here in this case,

Trfai—attyt*Shaw—a%so—ﬂfai%ed—tO—ﬁequestﬂ_a_ﬂlesser_inclnded"

instruction (jury) notwithstanding the fact that prior—totrial

the state formally offered theu-defendant Svaleson a plea-

bargain to an inferior offense. Controlling sSupreeme and App=

ellate Court law "reguire" that there be a sound evidentiary £

xﬁﬁndatron—for—every—iega%—p%eaT—thS—evidentiary*qundatiQn

nirrors the criteria for a “lesser included” jury instruction

so_it_necessarily follows that the evidence gquotient was legally

G }

appropriate fora "None!

Teser=incltuded—jury—instruction.

of these failure by trial atty. Shaw can be “"charachteriZed as

legitimate trizl—strategy—or—tactics'-—State—v-.—McNaal 145 WN

24 °352,.362_(2002). "Hamilton argues that her counsels per=

formance was

reason for her counsel tc have failed (to move to suppress)

based_on_an_unlawfui warrantless search of the purse. We agree."

&efrctent—because“there~was—n@—concievable~strategic_________

State v. ﬂamthdﬂ“T?Q“WNTApp~8767—880~%20444Lsee—aiso_ﬂamilton

and Hinton v. Alabama 134 S.Ct. 1081, 188 L.ED.2d 7, 8 (20747,

"WE_-hold_that_Hamilton_prevails on her ineffectice assistance




of counsel claim, we reverse the conviction and remand for

proceeding—consistent—with—this—

mi-tton—179 WN.App

870, 888 {(2014).

Insufficiént EVidence to

Support Conviction

"A sufficiencv challenge shall beasssessed against the ele-

Mu ﬁ-hiewvnfUTST—ié6—STCtT~109

metnrts—of—the—char

712 {2015). Hers in Appellant Svalesons case, there was consti:z

tuticnally Tnsufticient Evidence to Supnmrt his coaviction, The

Al record—was/is—"completely—devoid-of—any—evidence—to—satisty

the "necessary elelement” Sullivan v. Louisiana 508 U.8. 275

of intent set forth within jury instruction noc.8, se

649, lines
rts

]
23-25:; that "the touching of the sexual or lntlmate of a

2 P
Per
al de

ires

u

person' _was_"for the purpose of gratifying the se

ot the other partvy'—Appelldnt—Svalteson—had—no—prior criminal

history of any sort, “got along" well {V.R.P. p.378, lines T0=12)

Ww/E.B. all_of her life, was within the visual sightline of both

ETBT s sister_and Grandmother—the—entire—time—and—certainly

did not testify in any inculpatéry way which would satisfy this

"Necessary” "intent” ¢lelement. "In a criminal prosecution the stafe

must prove "sayond areasonablT—(emphasis—added)—doubt=vevery

fact necessary to constitute the crime with which a defendant is

" State wv. W.R. 181 _WN.2d_ 757, 762 (2014). A reviewind

charged.

Court mast at minimum, 'tead inmto—a—statute—themens—rea—which—is

necessary to separate wrongful conduct from otherwise inno-

cent_conduct.M Carter v. U.S. 147 L.ED.,2d 203, 216 {(2000). Our

Q

Supreme Court has unsgquivocally —held—that—"evidence—of—infent

is to be gatheredfrom ALL OF THE CIRCUMSTANCES of the casé,

in »L dmng_nof only the_manner and_act of inflicting the wound ,




but-also—THE-NATURE_OF_THE_PRIOR.RELATIONSHIP and any previous

threats." Washingteon v. Wilsom 125 WNT2d 21217 217 (1994}~ "the

prior relationship" evinced “no irregularities” whatscever, see

testimony—of—E.B.—ast—p.379,—lines_10=12. "Although_specific intenf

cannot be presumed, it can be inferred as a LOGICAL possibility

‘from all the facts and circumstances."” Washington v. Wilson 125

WN-28—279-2-)—217-—Ln—sum,—the_relevant "facts_and _circuvmstances™

are as follows; 1.) there was no D.N.&., no videotape, no bloocd

spatter, analvsis or fibers and no evewitnesses....{notwithstanding e focr

that—E+B+Si-sister—and—Grandnotharwere_close=by", p.361, line 1

-14) and no "medical findings", Pros. Sanchez, lines 2-2 of ».&586

2+ )—Abuse—therapist—Skinner—testifiedthat-E.B.—was inconsistent

with her wversion of events through her own professgiocnal TEDCLLE®
p+5497 }-ine—line—25,—p+551,~line—9.-3.)—There_was—no physical

evidence", p.6i6, line 6-14, testimony of Dr. Duralde, medical

director of Mary Bridge Hospital and "no positive findings" from

physica&—examiﬂa%ienTwpréisTmiinesgz-llwuLsee-also_pmﬁlﬂq_lines 1

15 and 25). 4.) The state themselves formally concedaed 1n cpen

court that “THe primary evidence...are Elyshias own words", p,

-~

657 tines—20-21< cee—also—p652,—Lines—19-22, "The most _base

part of the evidence is what Elyshia said." The state then went

I3

- y R ol IR /_u’J.‘;
on to formally concede that the crux of their own ca$ew y'was ¢ [

st

evidence—which—was—thoroughly—riddled-with-"Alotof I dont_re=

members" and "I dont knows", V.R.P. p.6&0, lines 3-4, over 35

"miesing pieces" Lindsay 171 WN.2pp at 829 of the states "own

"“—*““*”‘pui%1e"T~affrrmative*proof—that—ETBTis~ewn~reee&ieetisn—o£~the

day in question was fundamentally flawed. 5.} these facts in

unision with the fact that Appellant Svaleson had 'no prior

criminat*hrstory—whatgseverﬂ—“ﬁee—senteneinq—transe@iptmpT4T—Line

13 _and _14) _and "aot along" well with E.B. throughout her life

(see testimony of ETBT); VRTRTP; p3797 Lines—10=12)—are—there-

levant “circumstances of the case" Washington 125 WN.2d at 217

10)



from_which_a_juror wculd _have had_t® "infer" the existence_of

an—otherwise nonTexistent element T Tt would "certginly ot be

"logical"” Washington 125 WN.2d at 217 to "infer” the "necessary

element!” Sullivan_508 U.S. 275 of "intent! from_this_ewvidentiary

fact=pattern, "It is beyond argument that the Governmant DSars

the burden of proving the defendants guilt beyond a reasonable

doubt__at_trial.¥

U.S. v, Evanston 651 _F.3d 1080, 1091-92 {9th

20T A criminal defendant ig constitutional Ty entitled

to a jury wverdict that he is gquitly of the crime, and absent such
y G Y

a_verdict_the conviction musf{ be REVERSED, "no_matter how inescap=

able the findings to support that verdict might be...A jury verdick

that he is guilty of the crime means of course, a verdict that

he_is guilty -cf each_-necessary-element of thecrime.— California

V. Roy T36~ETEETQE"Q€E, 519 U8, 2 at 7. Accordingly, Appellant

Svalesons conviction "MUST" be reversed,

Cumulat.ive_Error

The cumulative effect of The afore-announced arrors deprivad

Appellant Svaleson of his Constitutionally guranteed right %to a

fair-trial.-These-ervors werelare reversible—independant—ofi—the

other errors so they are certainly reversible collectively. "The

cumulative errcr doctrine applies where a combination of trial

errors—denies—the_accused-ofi—a—fair trial ever-whers-—any—one

of the errors taken individually would be harmiess." In Re det.
of-Coe—475-WN-.-28—482,—515 {2642 ) .—Appeliant—Svalesorn—has—met his

burden of showing multiple trial errors "and that the accumulated

prejudice affected the outcome of his trial.” U.S. v. 8Salona

66013943, —956—{(Oth—Cirs—2012)+—TFa—live—of the—consteliatien

of errcrs present here in the instant case, this Court should

not conduct a "balkanized, issued by isue harmless error review."

UTST—VW—Erederiek—¥8—F73d—+3407—438+—+9th“ciz. 7996)~ 5
L.F.O. Issue o W\



"THe SUpPrior court imposed a judgementand sentence that

included discretionary Legal Financial Obligations." State v.

Marks_185_WN.2d_143, 144 _(2016)._"With respect to discretionary

Tegal fifacial obligations; thesuperior—court—imposed—discretionary

af%gbligations_punsuant_tc_RCWLJD“DJJJ60._This Court held in

state v, Blazina; 182 WN72d— 8277, 837=39—(2015)7that—the—record

must reflect that the superior court conducted an individualized

inquiry into_the_defendants_pneseht_ahd_futnxg_gbiI&jgfato pay

such obligations, as required by RCE™107017160(3)7 THERECORD

IN THIS CASE REFLECTS NO SUCH INQUIRY at the sentencing hearing,

and—_the_judgenment_and_sentence_form_contains_only biolerplate

findings of ability to pay, which we held in Blazina to be—inad=

equate.'""As we did before/there, we remand this case to the sup-

erior court to re-consider discretionary legal finacialobli=

gations." Marks 185 WN.2d 143, 145-46 (2016) The Blazina Court

peiied—upan—sound‘and—accurate_bnieﬁings_in;neachingi;s~findings,'

including but not limited to: the fact that, "The Legislature did

not intend L.F.0. orders to be uniform among cases of similiar

crimes.—Rather;—it—intended.-each_judge_to_conduct_a_case by case

analysis and arrive at an L.F.0, order appropriate to the

individual defendants circumstances," State v. Blazina 182 WN.

23-827,—834—(2015)..~Appellant_Svalesons_Judgement_and_Sentence

contains no refersences to then-defendant Svalesons*‘"iﬁﬁiVla-

ual circumstances", most notably his advanced age/health issues

~oeva—tcircumstance which—wvirtually nullifies_his_"ability to

pay" the L.F.0.'s at issue.

1)



The afore-stated findings o©of the Blazina Court uneguivocally

establish the error from which Appellant Svaleson seeks relief/

s—self-evident—that—aAppellant—Svaleson—did—not—have

the reqguisite "ability to pay" which necessrily makes the courts

error in imposing the L.FP.0,'s manifest and completely devoid

of—statutory—authority:—"By—statute;—the—court—shall-not—order—a

defendant to pay costs unless the defendant is or will be able to

pay them."” "RCW 10.01.160(3)." State v. Blazina 182 WN.2d 827

at—838—(2615)+—Accordingly;—Appellant—Svalson—respectfully-urges

your Honorable Court to vacate his current L.F.0.'s catalouged wi-

thin the record.,

Conclusion

The~facts-detailed—here1n~cl arly—establ1sh"by~and"througu

controlling U.S, and State Supreme Court precedent that Appellant

svaleson_is Constitutionally e t~£lgd_tg_3

viction—and—he respectfullyurges—your Honorable Court—to—find

likewise.

~Respectfully—Submitted;

Mr, Rlchard Svaleson,

Bkl Lontie f.

The Aopellant.

¥ Pleast e aduiied of and +oke Todical nptice of thefach ot my dppeal attorngf,

katheyn RUSSEN Sl nepogh Formal Veaol gnd Witien  CorreSpandénte dated \1(9.3.

nformed me L \bnar EtappeacS “\cx\’ oy Woo0) SAG and he uPen.nq bk might hayé Lro\&rj |

£ath Oher in+he maif ad 2.) +hat T (you) dont have 16 Changk _my  Gour) Sﬁ(:r (stidement

of additenal GroundS) afrer réading +he brie€ T CSh(H—aed on Your behal €, ” for +hesé
reasonS T am #ling my SAG as it was originally pREpared [drafted. Thank You.
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