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. IDENTITY OF MOVING PARTY.
The State of Washington asks this Court to accept review of the

Court of Appeals decisions designated below in Section Il.

. COURT OF APPEALS DECISIONS.

The Court of Appeals decisions at issue are State of
Washington v. Michael Nelson Peck, No. 34496-7-111, filed May 8,
2018, (unpublished), and State of Washington v. Clark Allen Tellvik,
No. 34525-4-11, filed June 14, 2018, (unpublished). Motion to
Reconsider denied June 12, 2018, for State v. Peck’. (Korsmo, J.
dissenting). Holding that the results of the inventory search of the
stolen truck of which the two men were found to be in possession
should have been suppressed, the Court of Appeals reversed both
men'’s convictions for possession with intent to deliver a controlled

substance with the associated firearm enhancement.

* Mr. Peck and Mr. Tellvik are co-defendants who were both found guilty on May 13,
2016, of the crimes of Burglary in the First Degree with a Firearm Enhancement,
Possession of a Stolen Vehicle with a Firearm Enhancement, Possession of a Controlled
Substance with Intent to Deliver with a Firearm Enhancement, and Making or Having
Burglary Tools. Mr. Tellvik was also found guilty of Possession of a Stolen Firearm and
Unlawful Possession of a Firearm in the Second Degree. The facts regarding the CrR 3.6
motion and the suppression of the methamphetamine located in the stolen truck are
the same for each man. While the report of proceedings (RP) for each man is the same
in content, their pagination differs. The State will be using the case specific RP
references for each of its motions. There are no other differences in the two motions.



M. ISSUE PRESENTED FOR REVIEW.

A. Whether the Court of Appeals erred in suppressing the
contents of a zippered CD case located in a stolen vehicle in
the course of an inventory search, when neither defendant

asserted any possessory interest in the CD case?

IV. STATEMENT OF THE CASE.

On Friday, January 23, 2016, Michael Peck was the
passenger in a stolen Dodge Dakota truck driven by Clark Tellvik.
RP 80, 134, 142, 459, 463. Mr. Peck and Mr. Tellvik drove to Ms.
Poulter’s rural Ellensburg home and broke into at least one
outbuilding. RP 152, 285, 290, 317-21, 368, 372, 580. Ms. Poulter,
who had had a surveillance system installed just the prior day,
observed the two men on her property when she was
demonstrating her phone’s surveillance feature to a friend. RP 287,
291. Law enforcement was immediately called, and the two men,
whose stolen vehicle had become stuck in the snow, were
contacted on Ms. Poulter's property and arrested. RP 134, 219,
556.

Ms. Poulter and law enforcement later reviewed the video which
had captured some of the men'’s activity on her property. They

were able to observe Mr. Tellvik unsuccessfully attempt entry into



Ms. Poulter’s shop, then run back to the truck, obtain a pry bar,
jimmy the shop door, and enter. RP 376. A 15" blue pry bar was
located outside the driver's door of the stolen truck covered with a

thin layer of snow. RP 374, 465, 582-83.

Ms. Poulter watched the video numerous times and believed
that she had also seen Mr. Tellvik drop a gun by the driver's side
door and cover it with his foot. RP 330-31. Coincidentally, a
neighbor had plowed Ms. Poulter’s drive the day after the burglary
and the removal of the stolen vehicle, and law enforcement was
initially unable to locate any gun, believing that what Ms. Poulter
had observed was the dropping of the pry bar. RP 330-31, 377-78.
However, Ms. Poulter was convinced that she had seen Mr. Tellvik
drop a gun and re-contacted law enforcement. RP 332, 377-78.
Kittitas County Sheriff's Office Deputy Vraves went to Ms. Poulter's
home on January 25, 2016, with a metal detector, and in an area
consistent with where the truck had been located on the video,
located a Kel-Tec 9 mm handgun and loaded magazine. RP 597-
603, 605-06, 614-15.

The truck that the two men had arrived in had been reported
stolen the day before the burglary and had a screwdriver in the

ignition, as well as a broken rear window. RP 160, 439-40.



Nothing in the record indicates that Mr. Tellvik claimed that any of
the items in the truck were his, but Mr. Peck told law enforcement
that a cell phone in the cab, as well as a car battery, and bag of
tools in the truck bed were his.? He did not indicate that any other
of the items belonged to him. RP 87, 115, 578, 587, 647.

In the course of an inventory search of the vehicle, a black
zippered nylon CD case was located under the passenger seat.
Located within the black zippered nylon CD case, were multiple
individual bags of different sizes containing methamphetamine
weighing 74.18 grams including its packaging. RP 484, 536. Also
located within the CD case were digital scales and a glass smoking
pipe, the latter of which tested positive for methamphetamine. RP
161-62, 473-74, 479, 537-540.

The Court of Appeals found that although the deputies were
involved in a proper inventory search in the course of a lawful
impoundment, it was incumbent upon them to obtain a warrant in
order to open the black zippered, i.e., closed, nylon CD case.

An inventory search must be restricted to the areas
required to fulfill the purpose of the search. State v.

*Two cell phones as well as a GPS system were located within the cab of the truck. Law
enforcement assumed that the second phone also belonged to one of the two men. It
does not appear that either of the two men claimed ownership of the GPS unit. A
search warrant was obtained and executed for both the phones and the GPS unit
without any evidentiary results. RP 114, 115, 160, 423-24.



Tyler, 177 Wn.2d 690, 701, 302 P.3d 165 (2013);
Houser, 95 Wn.2d at 154. |If officers conducting an
inventory search encounter a locked compartment or
closed container, it cannot be opened absent exigent
circumstances or the consent of the owner. Wisdom,
187 Wn.App. at 675-676; Houser, 95 Wn.2d at 158;
State v. White, 135 Wn.2d 761, 771-72, 958 P.2d 982
(1998). If a locked or closed container is
encountered, absent exigency or consent, the officers
must inventory the container as a sealed unit. See
Houser, 95 Wn.2d 158-59. Here, the officers opened
a closed container in the absence of any exigency
and without consent. Before opening it, they needed a
warrant.

State v. Peck, No. 34496-7-1l| at 9.

Ms. Poulter identified items in the back of the truck as possibly
being her own, e.g., tools, and a car battery, however, there is no
indication that she identified any item within the truck cab as having
possibly been stolen. RP 321, 324, 337-40, 373. None of the
video showed either man placing any items originating from the
property into the cab of the truck. A warrant will issue only upon
probable cause that a crime has occurred and the item sought to be
searched contains evidence of that crime. The State is not aware
of any facts that would have satisfied the requisite standard.
However, the CD case was found in a stolen vehicle that would
have to be impounded, and the Sheriff's Office would thus be

responsible for identifying and securing its contents.



The trial court stated in its oral CrR 3.6 ruling:

There was no reason why the officers in this case
thought that the CD bag contained any evidence. It
was a CD bag and | didn't get the link that Ms.
Powers (attorney for Mr. Peck) referenced to the cash
that was taken from Mr. Peck. | didn't see that linked
up with Deputy McKean, who did the inventory
search. But even if he did, like | said, there's no
evidence that there were any drugs in that CD case.
The officers are required under an inventory search to
do the inventory search. They have to look. | mean,
you could have a toolbox in the back of the truck.
There's no — why would you think there's any crime,
evidence of a crime in there? There's no way the
judge is going to sign a search warrant for it, but they
still need to look to see if there's any tools in there.
Otherwise, when the tools come up missing,
somebody's going to say there was $12,000 worth of
tools in that toolbox. The tow truck operator, the
Sheriff's Office, the individual officers are all going to
be liable for that.

Now there’'s a reason we have these inventory
searches and it's for the reasons that Deputy McKean
spoke of. And | didn't, | didn't see anything out of the
ordinary here that would make me think that he was
trying to use the inventory search to try to bypass a
warrant requirement. He's just doing his inventory
search, so I'm going to deny the motion as well. RP
242-243.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

A. STANDARD FOR ACCEPTANCE OF
DISCRETIONARY REVIEW

A party may seek discretionary review if the Court of Appeals

“has committed probable error and the decision of the Court of



Appeals substantially alters the status quo or substantially limits the

freedom of a party to act.” RAP 13.5(b)(2).

This Court takes into account the following: (1) If the
decision of the Court of Appeals is in conflict with a
decision of the Supreme Court; or (2) If the decision
of the Court of Appeals is in conflict with another
decision of the Court of Appeals; or (3) If a significant
question of law under the Constitution of the State of
Washington or of the United States is involved; or (4)
If the petition involves an issue of substantial public
interest that should be determined by the Supreme
Court.

RAP 13.4(b).
Review is warranted here because the decision below presents

a question of substantial public interest and erroneously expands
an expectation of privacy in closed items, not locked, located by law
enforcement in the course of an inventory search. The decision
below also erroneously creates an ownership right of privacy to a
defendant who is located in a stolen vehicle, and who claims no

ownership interest in the item searched.

B. THIS COURT SHOULD GRANT REVIEW OF THE
COURT OF APPEALS DECISION WHICH
NEGATES THE PURPOSE OF THE INVENTORY
SEARCH WARRANT EXCEPTION.

Review is warranted as to the Court of Appeals’ decision that
although law enforcement was engaged in a valid inventory search

of the stolen vehicle that Mr. Peck and Mr. Tellvik were located in, it



was incumbent upon them to either forfeit inventorying an easily
accessible and innocuous container or to make a meaningless and
useless application for a warrant.

One of the narrow exceptions to the warrant requirement is a
valid inventory search which is what occurred here. Inventory
searches have long been recognized as a practical necessity.
State v. Gluck, 83 Wn.2d 424, 428, 518 P.2d 703 (1974) (citing
State v. Montague, 73 Wn.2d 381, 438 P.2d 571 (1968); State v.
Olsen, 43 Wn.2d 726, 263 P.2d 824 (1953)). Warrantless inventory
searches serve many important non-investigatory purposes, and
are permissible because they (1) protect the vehicle owner’s (or
occupant’s) property, (2) protect law enforcement agencies/officer
and temporary storage bailees from false claims of theft, and (3)
protect police officers and the public from potential danger. Tyler,
177 Wn.2d 690, 302 P.3d 165 (2013). An inventory search is
permitted only to the extent necessary to achieve its purposes as

stated supra.

State v. Wisdom, 187 Wn.App. 652, 349 P.3d 953 (2015), relied
heavily upon the Court of Appeals in these two matters, can be
distinguished from Mr. Peck’s and Mr. Tellvik's cases in three

significant ways. First, in Wisdom, the Court equated a shaving kit



to luggage, noting the more intimate and personal nature of such
an item. Wisdom, 187 Wn.App. at 675. The Court stated that “a
citizen places personal items in luggage in order to transport the
items in privacy and with dignity.” Id. A CD case has no such aura
of intimacy or personal privacy. Second, in Wisdom, the defendant
identified the shaving bag as his, and the Court noted that while the
vehicle the defendant was in was stolen, law enforcement had
direct evidence (the statement of Mr. Wisdom), that the shaving kit
was not. Wisdom, 187 Wn.App. at 677. Third, and most
importantly, in Wisdom, the deputy acknowledged during the CrR
3.6 hearing that he was on the lookout for controlled substances in
the course of his search. Wisdom at 661-663. Here, there was no
indication at the time of the inventory search that the black zippered
nylon CD case belonged to either one. Neither man claimed
ownership of the black CD case despite being specifically asked.
RP 87, 161, 578, 587, 647. While denial of ownership is not in and
of itself sufficient to divest an individual of a privacy interest in an
article, the court can consider the status of the area searched to
determine whether any privacy interest has been abandoned.

State v. Evans, 159 Wn.2d 402, 150 P.3d 105 (2007). Where a

defendant disclaims ownership of an article seized from an area in



which he has a reasonable expectation of privacy, such as his own
home or car, courts have declined to consider the disclaimer of
ownership an abandonment of privacy interest in the article itself.
Id. at 409-12. Here, not only was the black CD case not claimed by
either man, but it was also within a stolen vehicle to which neither
man had an objectively reasonable expectation of privacy. There
were no indicators for law enforcement to assume that the case
contained anything belonging to either defendant or that it
contained contraband. RP 160-61,168-69.

As Judge Korsmo observed in his dissenting opinion, whatever
privacy interest a car thief may have in the stolen car must give way
to the vehicle owner’s interest in protecting his or her property.

It is an open question whether or not a defendant has
any privacy interest in a stolen vehicle or its contents.
See State v. Zakel, 119 Wn.2d 563, 571, 834 P.2d
1046 (1992). | would answer that question “no”
because one reason for an inventory search is to
protect a vehicle owner's property. State v. White,
135 Wn.2d 761, 769-70, 958 P.2d 982 (1998). |
would hold that a thief has no privacy interest that
overrides that of the true owner. Wisdom, 187
Wn.App. at 680.
Nor could the officers have obtained a warrant even if one of the

defendants had claimed the black CD case. While the men were

seen attempting to break into Ms. Poulter’s outbuildings, there was

10



no testimony that either man had been in the interior area of the
stolen truck while on her property. Accordingly, there was no
probable cause to believe evidence of the burglary would be in the
truck cab and no basis for a search warrant.

The purposes of an inventory search, to protect the vehicle
owner's property, to protect law enforcement agencies/officers and
temporary storage bailees from false claims of theft, and to protect
police officers and the public from potential danger are thwarted by
the catch-22 of not being allowed to inventory the item while also
not being able to obtain a warrant for the item.

In State v. Tyler, 177 Wn.2d 690, 302 P.3d 165 (2013), this
Court prohibited the opening of “locked containers” as part of an
inventory search. The Court did not similarly restrict the opening of
closed containers. See also State v. White, 135 Wn.2d 761, 958
P.2d 982 (1998).

An earlier Washington Supreme Court case did appear to ban
the opening of closed containers. See State v. Houser, 95 Wn.2d
143, 156, 622 P.2d 1218 (1980), cited with approval in Wisdom,
(“the legitimate purposes behind an inventory search could have

been effectuated by inventorying as a unit the closed toiletry kit in

11



which the drugs were found”).” It appears that the rule announced
in Houser was based upon the Fourth Amendment. This conclusion
is based both upon the Houser Court's reliance upon federal case
law and its statement in footnote 4 that “[flor the purposes of this
Fourth Amendment question, it suffices to say that no such
necessity was shown here.” Houser, 95 Wn.2d at 156 n. 4.
Seven years after Houser was issued, the United States Supreme
Court clarified that the Fourth Amendment is not violated by an
inventory of the contents of closed containers found inside an
impounded vehicle. See generally Colorado v. Bertine, 479 U.S.
367,107 S. Ct. 738, 93 L. Ed. 2d 739 (1987). As such, the
continuing legitimacy and/or expansion of Houser is at best
doubtful.

VI.  CONCLUSION.

Because the decision here erroneously expands the limitations
of valid inventory searches, placing law enforcement in a catch-22
in which they can neither inventory an innocuous item within a

stolen vehicle, nor obtain a warrant for that same innocuous item,

* It is worth noting that the closed item in Houser was both “a personal item,” and
located within a locked trunk. While Houser found the search of the locked trunk to be
impermissible, the court distinguished the case from South Dakota v. Opperman, 428
U.S. 364, 96 5.Ct. 3092, 49 L.Ed.2d 1000 (1976), in which the Court upheld an inventory
search of a glovebox, a location commonly thought of as “closed.”

12



and because this case involves an issue of substantial public
interest, review should be granted.

Respectfully submitted this as day of July, 2018.

GREGORY L. ZEMPEL
Kittitas County Prosecuting Attorney

Deputy Prosecuting Attorney

13
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PENNELL, J. — Clark Allan Tellvik appeals his convictions for first degree
burglary, possession of a stolen vehicle, possession with intent to deliver a controlled
substance, making or having burglary tools, possession of a stolen firearm, and second
degree unlawful possession of a firearm. We reverse Mr. Tellvik’s controlled substance
conviction, as the evidence in support of that conviction was obtained during an invalid

inventory search. The remainder of Mr. Tellvik’s convictions are affirmed.



No. 34525-4-111
State v. Tellvik
BACKGROUND

The facts of Mr. Tellvik’s case are set forth in our decision in the companion case
of State v. Peck, No. 34496-7-111 (Wash. Ct. App. May 8, 2018) (unpublished),
https://www.courts.wa.gov/opinions/pdf/344967_unp.pdf. Those facts need not be
recounted in detail here. In summary, a property owner in Ellensburg named Laura
Poulter was alerted by video surveillance equipment that a suspicious person was at her
residence. A call was placed to 911 and Ms. Poulter, who was visiting friends in Cle
Elum, then headed home.

When police arrived at Ms. Poulter’s property, they found Mr. Tellvik and Michael
Peck in the driveway. The two men were attempting to dislodge a truck that had become
stuck in the snow. Further investigation revealed the truck was stolen. Mr. Tellvik and
Mr. Peck were arrested and officers performed an inventory search of the truck. The
search uncovered a black nylon case that looked like it was designed to hold compact
discs (CDs). Officers opened the case and found packaged methamphetamine, an electric
scale, and a smoking pipe.

During the days following this incident, Ms. Poulter reviewed the surveillance
video of her residence. She came to believe that she saw one of the two men drop a gun

in the snow. She believed the gun was still there and called the police to come out and
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look. By that time, Ms. Poulter’s driveway had been plowed and the area where the truck
had been parked was buried in compact snow. Officers responded to Ms. Poulter’s
residence and looked through the driveway. Their initial search was unfruitful. After Ms.
Poulter continued to insist that a gun had been hidden on her property, the police returned
with a metal detector and located a handgun.

Mr. Tellvik was charged with first degree burglary, possession of a stolen vehicle,
possession with the intent to deliver a controlled substance, third degree theft, making or
having burglary tools, possession of a stolen firearm, and second degree unlawful
possession of a firearm.

During pretrial proceedings, Mr. Tellvik joined Mr. Peck’s motion to suppress the
fruits of the inventory search. The trial court denied the motion, but did not enter written
findings of fact and conclusions of law until nearly a year later on March 31, 2017.

Also prior to trial, Mr. Tellvik moved for an order prohibiting the State from
showing the jury a copy of the surveillance video that had been modified to include
captions, noting where the gun was believed to have been dropped. The trial court
granted this motion. The court prohibited any “commenting on the evidence.” Report of
Proceedings (RP) (May 10, 2016) at 210. However, the court specified that witnesses

would be able to “describe what it is they think they’re seeing” on the video. 1d. Defense



No. 34525-4-111

State v. Tellvik

counsel raised a concern that law enforcement officers, who might be viewed by the
jurors as having heightened credibility, should not be able to tell the jurors what is
depicted in the video. The court agreed this concern was reasonable. The court ruled that
even though witnesses would be allowed to testify as to what they thought they saw in the
video, they should not phrase their testimony in terms of what was actually depicted.

At trial, Ms. Poulter was the State’s first witness. During questioning about the
surveillance video, Ms. Poulter volunteered that what she saw in the video was a gun.
She testified, “I saw the gun. . . . [W]ell, I know for sure it was a gun,” and “I believe—I
know for sure because we still-framed it right on the gun.” RP (May 11, 2016) at 330.
Ms. Poulter further testified, “it couldn’t have been anything but a gun.” Id. Mr.
Tellvik’s counsel objected to Ms. Poulter’s statements, commenting she “doesn’t know
for sure what anything was.” Id. The court overruled the objection. No other witness
testified definitively about whether the object in the video was a gun. Mr. Tellvik’s
attorney did not seek a mistrial.

The jury found Mr. Tellvik guilty of all charges except third degree theft. The

court sentenced Mr. Tellvik to 267.5 months’ total confinement. Mr. Tellvik appeals.
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ANALYSIS
Motion to suppress evidence—inventory search

For the same reasons set forth in our decision in Peck, we agree with Mr. Tellvik
that the contents of the CD case should have been suppressed as fruits of an illegal
inventory search. Peck, No. 34496-7-I11, slip op. at 7-9. Because the police officers
lacked either consent or exigent circumstances, the closed CD case should have been
Inventoried as a sealed unit. State v. Wisdom, 187 Wn. App. 652, 671, 675-76, 349 P.3d
953 (2015); State v. Houser, 95 Wn.2d 143, 158, 622 P.2d 1218 (1980). The doctrine of
automatic standing applies in this case and confers on Mr. Tellvik the ability to challenge
the police search. State v. Evans, 159 Wn.2d 402, 407, 150 P.3d 105 (2007).

The trial court should have granted the motion to suppress the contents of the
closed CD case. Mr. Tellvik’s conviction for possession of a controlled substance must
therefore be reversed. The trial court’s failure to enter timely findings of fact and
conclusions of law is moot.

Ineffective assistance of counsel

Mr. Tellvik argues his counsel provided ineffective assistance because she failed

to move for a mistrial after Ms. Poulter violated the court’s in limine ruling by testifying

that she knew she saw a gun depicted in the surveillance video. Mr. Tellvik also contends
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that had counsel moved for a mistrial, the trial court would have granted the motion.
Ineffective assistance of counsel is a manifest error affecting a constitutional right that
can be raised for the first time on appeal. RAP 2.5(a)(3); State v. Brown, 159 Wn. App.
1,17, 248 P.3d 518 (2010).

To demonstrate ineffective assistance of counsel, Mr. Tellvik must show both
deficient performance and resulting prejudice. State v. McFarland, 127 Wn.2d 322, 334-
35, 899 P.2d 1251 (1995). If a defendant fails to satisfy either prong, this court need not
inquire further. State v. Hendrickson, 129 Wn.2d 61, 78, 917 P.2d 563 (1996). Deficient
performance occurs when counsel’s performance falls below an objective standard of
reasonableness. State v. Stenson, 132 Wn.2d 668, 705, 940 P.2d 1239 (1997). To show
prejudice, Mr. Tellvik must demonstrate there is a probability that, but for counsel’s
deficient performance, “the result of the proceeding would have been different.”
McFarland, 127 Wn.2d at 335. There is a strong presumption of effective assistance, and
Mr. Tellvik bears the burden of demonstrating the absence of a strategic reason for the
challenged conduct. State v. McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002).

Failure to move for a mistrial does not constitute ineffective assistance where it is
clear that counsel’s motion would have been denied. “A mistrial should be granted when

the defendant has been so prejudiced that nothing short of a new trial can [e]nsure that the
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defendant will be tried fairly.” State v. Gamble, 168 Wn.2d 161, 177, 225 P.3d 973
(2010). Three factors are necessary to consider when assessing whether an error warrants
a new trial: the seriousness of the alleged error, whether erroneously admitted evidence
was cumulative, and whether a proper curative instruction was given to the jury. State v.
Emery, 174 Wn.2d 741, 765, 278 P.3d 653 (2012).

Here, we find no error that would have warranted a mistrial. Ms. Poulter’s
testimony that she saw a gun depicted on the surveillance video did not carry any special
weight that could have prejudiced the jury. Ms. Poulter was not a law enforcement
officer. She did not purport to have any unique ability to decipher the video or perceive
firearms. The video was admitted into evidence free from captions and the jurors were
afforded the same opportunity to assess its contents as Ms. Poulter. At the same time,
Ms. Poulter’s insistence that she believed she saw a gun in the video was relevant to
explain why the police twice returned to Ms. Poulter’s residence after the night of Mr.
Tellvik’s arrest in order to search the driveway.

Given that Ms. Poulter’s testimony helped explain why law enforcement went to
unusual lengths to search the driveway and that Ms. Poulter’s testimony was not

particularly prejudicial, the trial court acted within its discretion to alter its in limine
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ruling and permit Ms. Poulter’s testimony. Mr. Tellvik has not, therefore, shown that
counsel was ineffective in failing to request a mistrial.
CONCLUSION

We reverse Mr. Tellvik’s conviction for possession of a controlled substance with
intent to deliver and the associated firearm enhancement, affirm his remaining
convictions, and remand for resentencing consistent with the terms of this opinion.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040. Q@_/Q

Pennell, J.
WE CONCUR:
Z o (RS - CDW\J C \ ?7% Wﬁ’) }(\
Lawrence-Berrey, C.J. 0 Siddoway, J.
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Counsel:
Enclosed please find a copy of the opinion filed by the Court today.

A party need not file a motion for reconsideration as a prerequisite to discretionary
review by the Supreme Court. RAP 13.3(b); 13.4(a). If a motion for reconsideration is filed, it
should state with particularity the points of law or fact which the moving party contends the court
has overlooked or misapprehended, together with a brief argument on the points raised. RAP
12.4(c). Motions for reconsideration which merely reargue the case should not be filed.

Motions for reconsideration, if any, must be filed within twenty (20) days after the filing of
the opinion. Please file the motion electronically through the court’s e-filing portal or if in paper
format, only the original need be filed. If no motion for reconsideration is filed, any petition for
review to the Supreme Court must be filed in this court within thirty (30) days after the filing of
this opinion (may be filed by electronic facsimile transmission). The motion for reconsideration
and petition for review must be received (not mailed) on or before the dates they are due. RAP
18.5(c).

Sincerely,

S UWW

Renee S. Townsley
Clerk/Administrator
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C: Clark Allen Tellvik #863699
Coyote Ridge Corrections Center
PO Box 769

Connell, WA 99326



Log Number:

Oral Argument Date:

DO NOT CITE. SEE GR 14.1(a).

Court of Appeals Division III
State of Washington

Opinion Information Sheet

Docket Number: 34525-4
Title of Case:  State of Washington v. Clark Allen Tellvik
File Date: 06/14/2018

SOURCE OF APPEAL

Appeal from Kittitas Superior Court
Docket No: 16-1-00021-4

Judgment or order under review

Date filed: 06/10/2016

Judge signing: Honorable Scott R. Sparks

JUDGES
Authored by Rebecca Pennell
Concurring: Robert Lawrence-Berrey
Laurel Siddoway
COUNSEL OF RECORD

Counsel for Appellant(s)
Tanesha La Trelle Canzater
Attorney at Law
Po Box 29737
Bellingham, WA, 98228-1737

Counsel for Respondent(s)
Gregory Lee Zempel
Kittitas Co Pros Attorney
205 W 5th Ave Ste 213
Ellensburg, WA, 98926-2887

U-133




Carole Louise Highland

Kittitas County Prosecuting Attorney
205 W 5th Ave Ste 213

Ellensburg, WA, 98926-2887




OPINION FACT SHEET

Case Name: State v. Washington v. Clark Allen Tellvik
Case Number: 34525-4-111

1. TRIAL COURT INFORMATION:

A. SUPERIOR COURT: Kittitas County

Judgment/Order being reviewed:
Felony Judgment and Sentence

Judge Signing: Scott R. Sparks

Date Filed: June 10, 2016

2. COURT OF APPEALS INFORMATION:

() Affirmed () Other

() Affirmed as Modified () Reversed and Dismissed

() Affirmed in () Remanded **
Part/Remanded**

(x) Affirmed/Rev’d-in part () Reversed
& Remanded

() Affirmed/Vacated in () Reversed In Part
part

() Affirmed In Part/Rev’d () Remanded with
in Part Instructions**

() Denied (PRP, Motions, () Reversed and
Petitions) Remanded **

() Dismissed (PRP) () Rev’d, Vacated and

Remanded **

() Granted/Denied in Part () Vacated and Remanded **

()  Granted (PRP, Motions,
Petitions)

* These categories are established by the Supreme Court
** If remanded, is jurisdiction being retained by the Courts

of Appeals? () YES
(x) NO

3. SUPERIOR COURT INFORMATION:
(IF THIS IS A CRIMINAL CASE, CHECK ONE)
Is further action required by the superior court?
x) YES ) NO

A

Authoring Judge’s Initials




PROOF OF SERVICE

[, Dustin Davison, do hereby certify under penalty of perjury that on July 13th, 2018, I mailed to
the following by U.S. Postal Service first class mail, postage prepaid, or provided e-mail service
by prior agreement (as indicated), a true and correct copy of the Motion for Discretionary
Review:

Attorney:

Tanesha La’Trelle Canzater
PO Box 29737

Bellingham, WA 98228-1737
Canz2(@aol.com

Defendant:

Clark Allen Tellvik #863699
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KITTITAS COUNTY PROSECUTOR'S OFFICE
July 13, 2018 - 3:10 PM

Filing Motion for Discretionary Review of Court of Appeals

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: Case Initiation
Appellate Court Case Title: State of Washington v. Clark Allen Tellvik (345254)

The following documents have been uploaded:

« DCA_Motion_Discretionary_Rvw_of COA _20180713150743SC152435_9673.pdf
This File Contains:
Motion for Discretionary Review of Court of Appeals
The Original File Name was Motion for Discretionary Review of Court of Appeals.pdf

A copy of the uploaded files will be sent to:

« Canz2@aol.com

« greg.zempel@co.kittitas.wa.us
« prosecutor@co.kittitas.wa.us
« tcanzater63@gmail.com

Comments:

Sender Name: Dustin Davison - Email: dustin.davison@co.kittitas.wa.us
Filing on Behalf of: Carole Louise Highland - Email: Carole.highland@co.kittitas.wa.us (Alternate Email: )

Address:

205 West 5th Ave
Ellensburg, WA, 98926
Phone: (509) 962-7520

Note: The Filing I1d is 20180713150743SC152435
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