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I. IDENTITY OF PETITIONER/CITATION TO COURT OF 
APPEALS DECISION 

Pepper E. Kirkendoll (hereinafter "Kirkendoll"), Defendant and 

Respondent below, files this Petition for Discretionary Review asking the 

Supreme Court to review the Court of Appeals' published decision, Jerry 

Porter, et ux., et al., v. Pepper E. Kirkendoll, et ux., et al., Court of 

Appeals Cause No. 49819-7-II (published decision issued July 17, 2018). 

II. ISSUES PRESENTED FOR REVIEW 

A. Whether the Court of Appeals decision below conflicts with 
Bloedel Timberlands Dev., Inc. v. Timber Indus., Inc., 28 Wn. App. 
669,626 P.2d 30 (1981), Ventoza v. Anderson, 14 Wn. App. 882, 
545 P.2d 1219 (1976) and other cases which hold that a principal is 
liable based upon respondeat superior for a timber trespass 
committed by his agent if the hiring party directed the agent to 
commit the trespass? 

B. Whether the Court of Appeals decision below conflicts with 
Vande1pool v. Grange Ins. Ass'n, 110 Wn.2d 483, 756 P.2d 111 
(1998), Glover for Cobb v. Tacoma Gen. Hosp., 98 Wn.2d 708, 
658 P.2d 1230 (1983) and other cases which hold that a principal is 
released by operation of law as a result of a release of the agent if 
that agent is solvent? 

C. Whether the Court of Appeals decision below conflicts with LK 
Operating, LLC v. Collection Group, LLC, 181 Wn.2d 117,330 
P.3d 190 (2014), Blueberry Place Homeowners Ass'n v. Northward 
Homes, Inc., 126 Wn. App. 352, 110 P.3d 1145 (2005) and other 
cases which hold that a litigant may not seek equitable indemnity 
under the ABC Rule where that litigant's actions had a close nexus 
to the subject matter of the original litigation? 
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III. STATEMENT OF THE CASE 

This litigation arose from the March 18, 2014 accidental cutting of 

51 Douglas Firs. Kirkendoll, the defendant below, owns a parcel of 

unoccupied Designated Forest Land in rural Lewis County, Washington 

described as Lot 13 of Segregation Survey recorded under Auditor's File 

No. 3103393. (CP 289,299) Je1Ty Porter and Karen Zimmer, the plaintiffs 

below ( collectively refe1Ted to as "Porter") own the adjacent forested Lot 

12 of the same Segregation survey. 

The Porter and Kirkendoll properties share an express 60 foot wide 

access easement over a private road called Madison Drive. (CP 289,307) 

The east boundary ofKirkendoll's Lot 13 is the west easement line. (CP 

313) Based on an old survey and his observation of survey monuments 

over the years, Kirkendoll assumed that he owned to the west shoulder of 

the as-built Madison Drive. (CP 48, 305) 

On March 18, 2014, Kirkendoll hired G & J Logging ("G & J") to 

log Lot 13. Kyle Peters ("Peters") is the owner of G & J. G & J and Peters 

are refe1Ted to below as the "G & J defendants." G & J subcontracted the 

tree cutting to Boone's Mechanical Cutting, Inc., owned by Daniel 

"Boone" Sheets and Jennifer Sheets. (CP 94) The subcontractor 

defendants are collectively refeITed to below as the "Boone Defendants." 
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The G & J Defendants and the Boone Defendants are collectively referred 

to below as the "Loggers." 

Before directing the Loggers where to cut on March 20, 2014, 

Kirkendoll and Peters walked the property. Peters downloaded and 

reviewed aerial photos before walking the property with Kirkendoll. They 

found a survey stake along Madison Drive and stakes on two interior 

corners. (CP 183-87) Kirkendoll told Peters that he owned all of the 

timber to the west of Madison Drive. Peters did not see anything on the 

ground that would cause him to doubt such representations (CP 188). 

Kirkendoll did not realize that the as-built roadway meanders 

within the 60' wide recorded easement and that his ownership ends 

approximately 10' to the southeast of the as-built roadway. Therefore, 

when the Loggers clear-cut Kirkendoll's trees up to the shoulder of the as

built Madison Drive, they cut 51 trees located on Porter's fee title (CP 

139, 188, 332) 

P01ier sued Kirkendoll and the Loggers, alleging that "defendants 

then, acting in conce1i for their joint benefit," converted Porter's trees. 

The Amended Complaint seeks one award of damages jointly and 

severally against all Defendants based upon the timber trespass statute, 

RCW 64.12.030 and the waste statute, RCW 4.24.630. (CP 1-3) 
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The G & J defendants and the Boone defendants pled fault of other 

parties as affirmative defenses and also filed crossclaims against all co

defendants for indemnity and contribution. (CP 104-09, 110-15) 

On October 19, 2016, Porter settled with and released the Boone 

Defendants and the G & J Defendants pursuant to identical CR 2A 

Settlement Agreements, in exchange for payment of a collective 

$125,000.00, with assignments to Porter of "[a]ll claims and causes of 

action the settling defendants have against defendants [Kirkendoll]." (CP 

65, 67) 

Porter filed a motion seeking partial summary judgment that 

Kirkendoll was liable for equitable indemnity, and also that the waste 

statute applied. (CP 27) Kirkendoll filed a counter motion requesting 

summary judgment dismissing Porter's remaining claims on the bases 

that: (1) the timber trespass statute, not the waste statute controlled; (2) 

the Loggers had no indemnity rights to assign because their settlement did 

not comply with RCW 4.22.060 and other patis of the Toti Reform Act 

(TRA); and (3) Po1iers' settlement with and release of the Loggers 

extinguished the timber trespass claims against Kirkendoll based upon the 

law of agency. (CP 81) Kirkendoll also filed a motion to exclude Porter's 

untimely disclosed rebuttal expe1i, Galen Wright. 

On December 8, 2016 the Trial Court, Hon. Nelson Hunt, entered 
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an Order Granting Counter Motion of Defendants Kirkendoll for 

Summary Judgment, dismissing all Potier's remaining claims against 

Kirkendoll. The Court also granted Kirkendoll' s motion to exclude Galen 

Wright. (CP 205) 

Potier appealed the dismissal of Porter's claims for waste, timber 

trespass, equitable indemnity and contribution, as well as the exclusion of 

his rebuttal expeti. The Comi of Appeals upheld the dismissal of Pmier's 

waste and contribution claims; reversed the dismissal of Potier' s timber 

trespass and equitable indemnity claims; and held that the Superior Comi 

had abused its discretion in excluding Mr. Wright's testimony. 

Kirkendoll respectfully requests that this Couti accept review of 

the Coutis of Appeals' reversal of the Trial Couti's dismissal of (1) 

Pmier's timber trespass claims and (2) Pmier's equitable indemnity claims 

on the basis that the decision conflicts with prior decisions of this Couti as 

well as prior decisions of the Comi of Appeals. 

IV. ARGUMENT 

A. The Court of Appeals opinion conflicts with 
Washington cases holding that an agency relationship exists between 
one who hires a logger on and the logger, where the hiring party 
directs the logger to commit a timber trespass. 

The Comi of Appeals premised its reversal of dismissal of Potier' s 

timber trespass and equitable indemnity claims on the theory that since 
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Pmier would have had a cause of action against Kirkendoll independent of 

the Loggers, the Loggers were not his agents. This holding ignores the 

fact that all defendants were sued jointly and severally for the same 

trespass. The holding conflicts with Ventoza v. Anderson, 14 Wn. App. 

882, 545 P.2d 1219 (1976), aff'd 92 Wn.2d 869,602 P.2d 357 (1979), which 

. holds that one is not responsible for the timber trespass of an independent 

contractor "unless the trespass is the result of the advice or direction of the 

principal, or unless the principal has notice of the trespass and fails to 

interfere. Ventoza, 114 Wn. App. at 894-95. 

The essential elements of an agency relationship are control and 

consent. Yong Tao v. Heng Bin Li., 140 Wn. App. 825, 831, 166 P.3d 

1263 (2007); 0 'Brien v. Hafer, 122 Wn. App. 279, 283, 93 P.3d 930 

(2004). The Court of Appeals incorrectly interprets Bloedel Timberlands 

Dev., Inc. v. Timber Indus., Inc., 28 Wn. App. 669, 626 P.2d 30 (1981) to 

hold that an agency relationship did not exist between Kirkendoll and the 

Loggers because Kirkendoll did not have the right to control the manner in 

which the trees were to be cut. This reading of the case misses the critical 

element of "control," the selection of which trees to cut. 

In Bloedel, the trial court awarded damages in favor of an 

adjoining prope1iy owner (Bloedel) against a timber purchaser Timber 

Industries, Inc. (referred to below as "TI") which had contracted with M & 
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M Logging, a timber contractor, pursuant to a logging contract specifying 

that the loggers were independent contractors. Id., 28 Wn. App. at 673-74. 

Tl's field agent, who was assigned the task of supervising the loggers, 

failed to advise the loggers of the correct boundary lines, causing the 

loggers to mistakenly cut several trees on Bloedel's adjoining parcel. Id., 

at 672-73. The trial court awarded treble damages for timber trespass 

jointly and severally against both TI and M & M based upon agency. TI 

appealed, claiming that M&M Logging had committed the timber trespass 

as an independent contractor rather than as its agent. Id., 28 Wn. App. at 

673. 

The Court of Appeals rejected this argument and affirmed the trial 

court's finding that the loggers were the agents of TI because TI retained 

the right to control which trees were being cut due to the presence of TI' s 

field supervisor on the job: 

The crucial factor is the right of control which must exist to prove 
agency .... [C]ontrol establishes agency only if the principal 
controls the manner of performance, in this case the actual cutting. 

Id., at 674. Clearly the Bloedel Court was referring to the selection of 

trees to cut, not the selection of cutting methods or which tools to use. As 

in Kirkendoll's case, the only material aspect of the "actual cutting" was 

the location of the cutting. In summary, Bloedel is authority for 

Kirkendoll's position, not Pmier's. Kirkendoll exclusively controlled the 
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selection of which trees the Loggers were to cut, rendering all of the other 

potential indices of control (e.g., details as to which tools and equipment 

to use, etc.) immaterial. In summary, the Court of Appeals misapplied 

Bloedel in holding that no agency relationship existed between Kirkendoll 

and the Loggers. 

B. The Court of Appeals decision below is inconsistent 
with Washington case law mandating that Porter's settlement with 
and release of a solvent agent (the Loggers) extinguished the 
remaining timber trespass claims against the principal (Kirkendoll) as 
a matter of law. 

Citing Vande1pool v. Grange Ins. Ass 'n, 110 Wn.2d 483,487, 756 

P.2d 111 (1998), the Court of Appeals acknowledges that a principal is 

released by operation of law as a result of a release of the agent if that 

agent is solvent. Yet the Couti concludes paradoxically that release of the 

Loggers did not extinguish Potier' s remaining timber trespass claims 

against Kirkendoll, because Potier had a cause of action against 

Kirkendoll individually for the timber trespass. The failure of this analysis 

is that it does not consider the nature of the timber trespass tort both as 

pled in Porter's Amended Complaint and in reality, which amounts to an 

indivisible harm (loss of 51 trees) caused by concerted action by jointly 

and severally liable defendants, giving rise to a single recovery of 

damages. Kirkendoll exercised exclusive control and direction over which 

trees the Loggers were to cut. Therefore, Kirkendoll and the Loggers were 
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jointly and severally liable, and Porter could have collected 100% of his 

damages out of any one of the Defendants. One only need to pose a 

hypothetical in which a defendant in Kirkendolls' position had absconded 

from the jurisdiction or filed for bankruptcy. In such instance, Porter 

could sue the Loggers, or any of them, to collect 100% of his damages. 

However, Porter only gets one recovery. Therefore, his settlement with a 

solvent agent (the Loggers) extinguished his claims against the principal 

(Kirkendoll) as a matter of law because Porter is deemed to have been 

made whole. 

The Court of Appeals incorrectly rejected Kirkendoll's respondeat 

superior arguments based upon Glover v. Tacoma General Hosp, 98 

Wn.2d 708, 658 P.2d 1230 (1983) 1 on the basis that Glover Court relied 

upon the TRA, specifically RCW 4.22.040(1), which does not apply to 

timber trespass. However, the very basic agency principles explained by 

Glover, are grounded in pre-TRA common law and do not rely upon RCW 

4.22 for their validity. In Glover the plaintiff asserted a claim for damages 

caused by negligent administration of anesthesia in Tacoma General 

Hospital by an anesthesiology resident/trainee, her supervising doctor and 

others. Plaintiff sued all defendants. Plaintiff brought two distinct claims 

against Tacoma General Hospital: (1) breach of "an independent duty to 

1 Superseded on other grounds by Crown Controls, Inc. v. Smiley, 110 Wn.2d 695, 756 

P.2d 717 (1988). 
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provide proper treatment," and (2) vicarious liability for the acts of the 

anesthesiologists. Id., 989 Wn.2d at 712. The plaintiff settled with all 

defendants but the hospital for $575,000, which the trial comi found 

reasonable based upon a reasonableness hearing. On appeal, this Court 

reversed the trial comi's refusal to dismiss the vicarious liability claim and 

remanded the case for trial on the claim for breach of the "independent 

duty to provide proper treatment." 98 Wn.2d at 700. 

This Comi's discussion of joint and several liability in Glover is 

instructive with regard to Pmier's claims. Citing Seattle-First Nat. Bank 

v. Shoreline Concrete Co., 91 Wn.2d 230,588 P.2d 1308 (1978)-which 

was not a TRA case - the Comi noted that the joint and several liability 

doctrine allows the plaintiff to proceed against one or all joint tmifeasors 

to obtain a full recovery, emphasizing that "the cornerstone of tmi law is 

the assurance of full compensation to the injured party."2 This Comi 

distinguished between concurrent tmifeasors versus joint tortfeasors: 

On settling with one of the number of joint tmifeasors, the plaintiff 
may evaluate the relative conduct of each and deteimine that her 
best interest are served by a partial settlement. In such an instance 
she might settle for less than the full amount of her damages. 
Various factors, such as the percentage of such joint tmifeasor' s 
fault compared to the conduct of the non-settling defendant, may 
influence this decision. In vicarious liability cases, on the other 
hand, the claim is based on the conduct of one individual and 
the liability is imposed as a matter of public policy to ensure 

2 Glover, 98 Wn.2d at 722, citing Shoreline Concrete, 91 Wn.2d at 236. 
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that the plaintiff has the maximum opportunity to be fully 

compensated. When the plaintiff chooses to settle for less than 

the full amount, and that agent is solvent, the need to pursue 

the principal does not exist.3 

Porter's theory of liability against Kirkendoll was not Kirkendoll's 

isolated breach of some independent duty, but rather the concerted breach 

of the same duty (violation of the timber trespass statute) by jointly and 

severally liable tortfeasors, with Porter's entitlement being to only a single 

recovery. Porter was entitled to collect all of his damages out of 

Kirkendoll, the Loggers, or both; but once he settled with the solvent 

agent, his right to pursue the principal on the same cause of action ceased 

to exist. The Court of Appeals en-ed in rejecting the Glover agency 

analysis, which state the controlling law, independent of the potential 

applicability of the TRA. 

C. The Court of Appeals decision below conflicts with 

Washington cases holding that the actions of a party seeking equitable 

indemnity under the "ABC Rule" must be unconnected to the original 

litigation. 

The Court of Appeals misapplied LK Operating, LLC v. Collection 

G1p., LLC 181 Wn.2d 177,330 P.3d 190 (2014) in holding that the 

Loggers had a valid claim to assign to Porter for attorneys fees under the 

"ABC Rule." Washington courts follow the American mle in not 

awarding attorney fees absent a contract, statute, or recognized equitable 

3 Glover, 98 Wn.2d at 722-23. Emphasis added. 
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exception. City of Seattle v. McCready, 131 Wn.2d 266, 273, 931 P.2d 

156 (1997). The recognized ground in equity that the Court of Appeals 

applied is the so-called ABC Rule, which has been stated as: 

(1) A wrongful act or omission by A toward B; (2) such act or 

omission exposes or involves Bin litigation with C; and (3) C was 

not connected with the initial transaction or event, viz., the 

wrongful act or omission or A toward B. 

Woodley v. Benson & McLaughlin P.S., 79 Wn. App. 242,246,901 P.2d 

1070 (1995). The fact that Porter sued the Loggers and Kirkendoll for 

joint and several liability involving an indivisible single recovery for harm 

negates any application of the ABC Rule to the instant case. If one were 

to apply the ABC Rule. A would be Kirkendoll; B would be the Loggers; 

and C would be Potier. Kirkendoll's wrongful act or omission toward the 

Loggers- i.e., directing them to cut the wrong trees - would have to be the 

sole cause oflitigation between the Loggers and Porter. As the Woodley 

comi continued: 

Washington courts require an exceptionally close causal nexus 

between pati B's [Loggers'] exposure to litigation and the 

wrongful act or omission by patiy A [Kirkendoll]. The required 

causal showing is greater than in an ordinary tort action. If party 

A's conduct us not the only cause of patiy B's involvement in the 

litigation, and patiicularly if party B's own conduct contributed to 

patiy B's exposure in litigation, an action under Manning4 will not 

lie. 

4 Manning v. Loidhamer, 13 Wn. App. 766, 538 P.2d 136 (1975) 

12 



Woodley, supra, at 247-48. (Emphasis added.) "[A] party may not recover 

attorney fees or costs of litigation under the theory of equitable indemnity 

if, in addition to the wrongful act or omission of A, there are reasons why 

B became involved in litigation with C." Jain v. JP. Morgan Securities, 

Inc., 142 Wn. App. 574, 587, 177 P.3d 117 (2008). "The critical inquiry 

under the causation element of equitable indemnity is whether, apart from 

A's actions, B's own conduct caused it to be 'exposed' or 'involved' in 

litigation with C." Jain, 142 Wn. App. at 587. "[E]ven if it is possible to 

app01iion attorneys' fees related to a patiicular claim, where there are 

additional reasons why the patiy seeking fees was sued, fees are not 

available under the theory of equitable indemnity." Blueberry Place 

Homeowners Ass'n v. Northward Homes, Inc., 126 Wn. App. 352,361, 

110 P.3d 1145 (2005). 

Here, the Loggers' own actions got them involved in this litigation. 

Because the Loggers cut Porter's trees they are strictly liable under the 

timber trespass statute, RCW 64.12.030 which states: 

Whenever any person shall cut down, girdle or otherwise injure or 
catTy off any tree, timber or straw from the land of another 
person ... without lawful authority, in an action by such person ... 
against the person committing such trespasses ... if any judgment 
be given to the plaintiff, it shall be given for treble, the amount of 
damages claimed or assessed therefore, as the cause may be. 
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The Court of Appeals held in the instant case that every timber trespass is 

deemed intentional. The Loggers are automatically strictly liable for at · 

least stumpage damages because of their own actions. If the Loggers can 

prove they did not act "willfully" they can avoid liability for treble 

damages per RCW 64.12.040, which provides: 

If upon trial of such action it shall appear that a trespass is causal 

or is voluntary, or that the defendant has probably cause to believe 

that land on which such trespass was committed was his own or 

that of the person whose service or by whose direction the act was 

done ... judgment shall only be given for single damages 

A finding of willful conduct requires proof of actual intent to 

trespass, or at a minimum reckless disregard as to the boundary location. 

See, e.g., Erickson v. Chase, 156 Wn. App. 151,231 P.3d 1261 (2010). 

The Comi of Appeals found that "[a] genuine issue remained as to 

whether the Loggers were without personal fault here and had become 

subject to tort liability for the wrongful conduct of Kirkendoll, entitling 

the Loggers to amounts paid to discharge that liability" and remanded the 

case for fu1iher factfinding. Porter v. Kirkendoll, 2018 Wash. App. 

LEXIS 1638, *16, 2018 WL 3432940. In summary, by no stretch of the 

evidence can it be said the Loggers are strangers to this litigation. 

The Comi of Appeals sidesteps the issue of the Loggers' direct 

involvement by positing that since Kirkendoll could be held individually 

liable to Potier by directing the timber trespass, Kirkendoll thereby 
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breached some independent duty to the Loggers. This analysis conflicts 

with Woodley, Blueberry Place and Jain, supra, as well as the case the 

Court of Appeals cites: this Comi's decision in LK Operating, which is 

authority for Kirkendoll's position not Pmier's. In LK Operating, 

attorneys Powers and Therrian represented a limited liability company 

(LKO), managed by a corporation (Powers & Therrian Enterprises, Inc.), 

of which Powers and Therrian were officers. LK Operating, 181 Wn.2d at 

120. LKO entered into a verbal joint venture with law firm clients, Brian 

Fair and his limited liability company (TCG), to operate a collection 

agency. Id., 181 Wn.2d at 120. Fair provided administrative services, 

Powers provided legal services, and each patiy was to own 50% ofTGC. 

Fair proposed to Powers a written contract modifying the agreed 50/50 

ownership structure of TCG to be based on each patiy' s contributions up 

to that time. Powers objected on the basis that LKQ and TCG were the 

parties to the agreement and she did not personally claim any interest 

TCG. Id., at 121. 

LKO sued Fair and TCG for a declaration ofLKO's ownership 

interests, for breach of contract and for breach of fiduciary duty. Fair and 

TGC filed a separate lawsuit against the attorneys for malpractice, and the 

two actions were consolidated. Id. On cross motions for summary 
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judgment, the court granted rescission of the joint venture agreement, fully 

disposing of the merits of the contract action. Id at 121-22. 

In the malpractice action, the only compensatory damages asse1ied 

by Fair and TGC were the attorneys fees incurred in the contract action 

under the ABC rule. The comi rejected this argument and dismissed the 

malpractice action. This Comi affirmed, holding that by any construction 

of the facts, any claim to indemnity by TCG and Fair was baffed because 

TCG and Fair were privy to all the events giving rise to the primary 

contract litigation. Thus, they could not satisfy the third prong of the ABC 

Rule, i.e., that C [Fair and TCG] were unconnected to the wrongful act or 

omission of A [Powers] toward B [Fair and LKO]. 

In summary, in the instant case, the allegedly wrongful conduct on 

the paii of Kirkendoll is alleged to be his incon-ect designation of which 

trees to cut. For this to supp01i an award of attorneys' fees under the 

"ABC Rule" the Plaintiffs would have to demonstrate that Pepper's action 

was the only basis on which they got sued. The fallacy of this argument is 

demonstrated by the fact that Potier sued all defendants jointly and 

severally, alleging a concerted timber trespass producing an indivisible 

harm. 5 In conclusion, the Loggers were not only parties to the original 

5 One only needs to consider a hypothetical situation in which Pepper Kirkendoll had 

disappeared or filed for bankruptcy. Porter would nevertheless have had independent 
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litigation but were integrally involved in the subject matter thereof. This 

negates any potential application of equitable indemnity under the ABC 

Rule. 

V. CONCLUSION 

The Loggers were Kirkendoll's agents for purposes of the hatm 

caused. Porter's settlement with and release of the Loggers extinguished 

all Porter's further timber trespass claims against Kirkendoll under Glover 

v. Tacoma Gen. Hosp., 98 Wn.2d 708, 658 P.2d 1230 (1983). 6 The Trial 

Court appropriately dismissed the remainder of Porter's timber trespass 

claims against Kirkendoll as a matter of law. This is because by 

definition, such were based on respondeat superior. Given Porter's 

entitlement to only a single award of damages jointly and severally against 

multiple tort-feasors, Porter had no independent causes of action against 

Kirkendoll beyond timber trespass that could survive a basic agency 

analysis. Porter cannot avail himself of equitable indemnity because the 

Loggers' pretended assignment of their causes of action against 

Kirkendoll was a nullity. Pmier's claim for attorneys' fees and costs 

under the "ABC Rule" theory of equitable indemnity fails both on Pmier' s 

own pleadings and on the evidence in the record. The Loggers were sued 

grounds for pursuing the Co-Defendants. This negates the potential applicability of the 
"ABC Rule". 
6 Superseded on other grounds by Crown Controls, Inc. v. Smiley, 110 Wn.2d 695, 756 
P.2d 717 (1988). 
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under the timber trespass statute for their own actions - not solely because 

of the actions of their Co-Defendant Pepper Kirkendoll. In conclusion, 

Kirkendoll respectfully urges this Court to accept review of the Court of 

Appeals decision below. 

DATED this /~ day of August, 2018. 

J. MICHAEL MORGAN, PLLC 

/) CJ/1r=·-··-~--. 
J. Michie! Morgan, WSBA No. 18404 
Attomey for Pepper Kirkendoll 
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The undersigned certifies under penalty of pe1jury under the laws 

of the State of Washington that I am now and at all times herein 

mentioned a resident of the State of Washington, over the age of eighteen 

years, not a party to or interested in the above-entitled action, and am 

competent to be a witness herein. 

On the date given below, I caused to be served the foregoing 

document on the following persons and in the manner listed below. 

Mr. Jon E. Cushman 
Cushman Law Offices, P.S. 
924 Capitol Way South 
Olympia, WA 98501 
joncushman@cushmanlaw.com 

Mr. Kevin Hochhalter 
Olympia Appeals PLLC 
4570 Avery Lane SE 
Suite 217 
Lacey, WA 98503 
kevin@olympicappeals.com 

D Via First Class Mail 
D Via Legal Messenger 
D Overnight Courier 
~ Electronically via email 
D Facsimile 

D Via First Class Mail 
D Via Legal Messenger 
D Overnight Courier 
~ Electronically via email 
D Facsimile 

DATED this day of August, 2018. 

Brelfu'1tnM01ian, Paralegal 
brennan@jmmorganlaw.com 
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SUPERIOR COURT OF WASHINGTON 
FOR LEWIS COUNTY 

Rec'd & Filed 
Lewis County Superior Court 

Kathy, A. Brack 
LeWl5 County Clerk 

8 JERRY PORTER and KAREN ZIMMER, 
husband and wife; 

No. 14-2-00783-1 

9 

10 

11 

12 

13 

.. 14 

15 

16 

17 

18 

19 

Plaintiffs~ 
v. 

PEPPER E. KIRKENDOLL and CLARICE 
N. KIRKENDOLL, husband and wife; 
KYLE PETERS and ANDREA PETERS, 
husband and Vv'ife; G & J LOGGING, INC., 
a Washington corporation; MITCH PAYNE; 
JOHN BOGER; DANIEL SHEETS, a/k/a 
BOONE SHEETS; and JENNIFER 
SHEETS, husband and wife; BOONE'S 
MECHANICAL CUTTING, INC., a 
Washington Corporation; and JOHN DOES 
1 - 5, 

Defendants. 

AMENDED COMPLAi"'NT 

COME NOW Plaintiffs, Jerry Potter and Karen Zimmer, through their attorneys, Jon E. 

Cushman and Kevin Hochhalter of Cushman Law Offices, P.~., and for their Complaint against 

20 Defendants, state as follows: 

21 1. Plaintiffs Jerry Porter and Karen Zimmer fil'e husband and wife and own property located 

22 in Lewis County~ Washington. 

23 2. Defendants Pepper E. Kirkendoll and Clarice N. Kirkendoll are husband and wife and 

24 residents of Lewis County, Washington. 

25 

26 

3. 

4. 

Defendants Kyle Peters and Andrea Peters are residents of Lewis County, Washington. 

Defendant G & J Logging, Inc., is a Washington corporation owned by Kyle and Andrea 

27 Petets 'With principal place of business in Lewis Coimty, Washington. 

28 

AMENDED COMPLAINT - 1 EXHIBITL 
CUSHMAN 

LAW OFFICES, P.S. 
A'l''.1.'ORNl>YS AT LAW 

924 CAPITOL WAY SOUTH 

OLYMPIA, WASWNGTON 98501 

(360) 534-9183 FAX: (360) 956-9795 



1 5. Defendant Mitch Payne is an employee of G & J Logging, believed to reside .in Lewis 

2 County, Washington. 

3 6. Defendant John Boger is an employee of G & J Logging, believed to reside in Lewis 

4 County, Washington. 

5 7. Defendants Daniel Sheets, a/k/a Boone Sheets, and Jennifer Sheets are believed to be 

6 husband and wife residing in Lewis County, Washington. 

7 8. Defendant Boone's Mechanical Cutting, Inc., is a Washington corporation with principal 

8 place of business in Lewis County, Washington. 

9 9. John Does 1-5 are identified in the event Defendants Kirkendoll and/or Peters are owners 

10 or have an interest in companies which participated in and/or contributed to the damages suffered by 

11 Plaintiffs herein. 

12 

13 

10. 

11. 

Venue and jurisdiction are proper before this Court. 

Plaintiffs own parcels of property located at 142 Madison Road in Mossyrock, Lewis 

14 County, Washington, legally described as follows: 

15 Section 17, Tovmship 12N Range 03 E- PT SE 4 and PT SW 4 Lots 11, 12 

and14BLA2101193 . 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Tax Parcel Nos. 029298001011, 029298001012, and 029298001014. 

12. On or about March 20, 2014, Defendants intentionally, recklessly or negligently 

trespassed upon Plaintiffs' real property identified above, and cut trees. Defendants Kirkendoll are 

owners of the neighboring property from which the trespass occuned. Defendants Peters and G & J 

Logging, Inc. were hired by Kirkendoll to cut the trees. Defendants Payne and Boger were employees of 

G & J Logging and were present on site at the time of the cutting. Defendants Sheets and Boone's 

Mechanical Cutting, Inc. were hired by Peters and G & J Logging to fell the trees. Defendants Peters, 

G & J Logging, Payne, and Boger yarded, processed, and loaded the felled trees and removed them from 

the lot. 

13. Defendants' cutting of Plaintiff's trees damaged Plaintiffs landscape in an amount to be 

proven at the time of trial, but known to exceed $50,000. After cutting the trees and destroying the 

landscape value these trees provided, Defendants then, acting in concert for their joint benefit, canied 

AlvIBNDED COMPLAINT - 2 

CUSHMAN 
lAW OFFICES, P.S. 

A".l''l'ORNEYS AT LII.W 

924 CAPITOL WAY Soun{ 

OLYMPlA,WASHINGT0N 98501 
(~60) 534-9183 l'},J(; (360) 956-9795 



1 away the resulting logs, and sold them, which logs were personal property of Plaintiffs and in doing so, 

2 converted Plaintiffs' personal property, damaging Plaintiffs in an amollnt to be proven at trial. 

3 8. Defendants' trespass was in violation of RCW 4.24.630 and/or RCW 64.12.030, and has 

4 caused Plaintiffs' emotional distress, in addition to all damages arising from destruction of landscape 

5 and conversation of personal property. 

6 9. Defendants have damaged Plaintiffs in an amount to be proven at trial. 

7 WHEREFORE, having pled their claims and causes of action, Plaintiffs pray for the following relief: 

8 

9 

10 

1. 

2. 

3. 

Judgment against all Defendants in an amount to be proven at the time of trial; 

That said damages be tripied by operation ofRCW 4.24.630 and/or RCW 64.12.030; 

For Plaintiffs' attorney's fees and costs, including expert witness costs pursuant to 

11 RCW 4.24.630; 

12 4. That Plaintiffs be allowed to amend this Complaint to include additional entities or 

13 individuals who are discovered to be responsible for this trespass and Plaintiffs' damages; and 

14 5. For such other and further relief as this Court deems just and equitable. 

15 DATED this CO day of August, 2015. 

16 CUSHMAN LAW OFFICES, P.S. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A:tvIBNDED CO:MPLAINT - 3 

CUSHMAN 
LAW OFFICES,P.S. 

A'l"t'ORNEYS /,.7: LAW 

924 CAPITOL WAY soum 
OLYMPlll., WASHINGTON 98501 

(360) S34,9183 I'AX, (360) 956-9796 
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9 

FILED 
LEWIS COUNTY 

2016 OEC -8 PH 2: 52 

SUF·E;,i~JI~ CUURT 
CLERf\'S OFFICE 

IN THE SUPERIOR COURT OF STATE OF WASHJNGTON 
IN AND FOR THE COUNTY OF LEWIS 

JERRY PORTER and KAREN ZIMMER, ~ 
Plaintiffs, ) Calle No.: 14-2-00783-1 

14-2-00783-1 
OROMT 
ardor Granting Mollon/htltlon 

Willl\11111111111111!11 

~'5 

~ 

10 v. l ORDER GRANTING COUNTER 
MOTION OF DEFENDANTS 
KIRKENDOLL FOR SUMMARY 
JUDGMENT 

11 

12 

13 

14 

15 

16 

17 

18 

PEPPER E. KIRKENDOLL and CLARICE N,) 
KIRKENDOLL; KYLE PETERS and ) 
ANDREA PETERS; G&J LOGGING, INC.; ~ 
MITCH PAYNE; JOHN BOGER; DANIEL , 
SHEETS aka BOONE SHEETS, ~d ) 
JENNIFER SHEETS; BOONE'S ) 
MECHANICAL CUTIJNG, INC. ) 

Defendants. ~ 
THIS MATIER came before the Court on December 2, 2016 based upon the Motion 

of Defendants Kirkendoll to Dismiss the Plaintiffs' Claims. The following pleadings and 

19 evidence were considered by or brought to the attention of the Court: 

20 

21 

22 

23 

24 

25 

26 

1. Plaintiffs' Motion for Partial Summary Judgement, dated November 3, 2016. 

2. Declaration of Jon E. Cushman. in Support of Plaintiffs' Motion for Summary 

Judgment, together with exhibits, dated November 3, 2016. 

3. Motion for Leave Under CR 56(c), dated November 3, 2016. 

4. Response of Pepper Kirkendoll to Plaintiffs1 Motion for Leave Under CR 56(c), 

dated November 10, 2016 

ORDER GRANTING COUNI'ER MOTION OF 
DEFENDANTS KUUCENDOLL FOR SUMMARY 
ruDGMENT"1 

WORTH LAW GROUP, P.S, 
6963 LittlerockRoad SW 

Tum.water, Washington98512 
(360) 753-0948 
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2 

~ 3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

S. Reply in Support of Motion for Leave Under CR 56(c), dated November 16, 2016, 

6. Brief in OPJX>sltion to Plaintiffs' Motion for Summary Judgment, Counter Motion of 

Defendants K.irkcndoll to Dismiss All or Some of Plaintiffs' .Remaining Claims, 

dated November 10, 2016; 

7. Declaration of Pepper Kirkendoll in Support of Summary Judgment, together with 

exhibits, dated September 24, 2014. 

8. Notice of Errata To: Briefin Opposition to Plaintiffs' Motion for Summazy 

Judgment O>unter Motion of Defendant Kirkendoll To Dismiss All or Some of 

Plamtiffs' R.ernainingClaitns. dated November 10, 2016. 

9. Declaration ofJ. Michael Morgan in Support of Counter Motion for Summary 

Judgment, together with exhibits, dated November 10, 2016; 

10. Defendants' Kirkendoll Reply to Plaintiffs' Objections to Counter Motions for 

Summary Judgment. Dated November 17, 2016. 

11. Plaintiffs' Response to Counter Motion of Defendant Kirkendoll, dated 

November 21, 2016. 

12. Declaration of Kyle Peters, together with exhibits, dated November 14, 2016. 

13. DeclaratlonofR011ald Webster, togetherwith exhibits, dated November 18, 2016. 

14. Declaration of Stephanie Bloomfield1 together with exhibits, dated November 14, 

2016. 

l 5, Plaintiffs' Reply in Support of Motion for Partial Summary Judgment, dated 

November 28, 2016. 

ORDER GRANTING COUNrERMOTlON OF 
DEFENDANTS KIRXBNDOU FOR SUMMARY 
nIDGMENT-2 

WOR11l LAW GROUP, P.S. 
6963 Littlerock: Road SW 

Tumwnter, Wa:ihington 98512 
(360) 753-0948 
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3 

4 

:1 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

i 22 

23 

24 

25 

26 

16. Supplemental Declaration ofRonald Webster, together with exhibit, dated 

November 28, 2016, 

17. Supplemental Declaration of Kyle Peters, together with exhibit, dated November 30, 

2016. 

18. Declaration of Jon Cushman in Support of Plaintiffs' Motion in Limio.e, together 

with exhibits, dated November 22, 2016. 

19. Declaration of Kevin Hochhalter in Support of Plaintiffs' Motion for Summary 

Judgment, together with exhibits, dated November 28, 2016. 

20. Reply Brief in Support of Defendant Kirkendoll Motion for Summary Judgment, 

dated November 28, 2016. 

21. Declaration ofJ. Michael Morgan, together with exhibits, dated November 28, 2016. 

22. Motion of Defendants Kirkendoll for Leave to Amend Answer, dated November 23, 

2016. 

23. Plaintiffs' Response to defendants' Kirkendolts Motion to Amend Answer, dated 

November 28, 2016, 

24. Declaration of Jon Cushman in Response to Defendants Kirkendoll's Motion to 

Amend and Errata to Declaration Dated 11/3/16, together with exhibits, dated 

November 28, 2016. 

25. Plaintiffs' Supplemental Motion in Llmine, dated November 22, 2016. 

26, Reply of Defendant Kirkendoll to Plaintifts Motions in Limine; Kirkendoll's Second 

Supplemental Motion in Limine &Motion to Stdkc Portions of 11/28/16 Declaration 

of Jon E. Cushman, dated November 30, 2016. 

ORDER GRANTING COUNTER MOTION OF 
DEFENDANTS KIRKENDOLL FOR SUMMARY 
JUDOMBNT~3 

WORTH LAW GROUP, P.S. 
6963 Littlerook Road SW 

Tumwater, Washington 98S12 
(360) 753-0948 
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1 

2 

3 

4J 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

27. Plaintiffs• Response to Defendants' Second Supplemental Motion in Limine and 

Motion to Strike & Plaintiffs' Reply in Support of Supplemental Motions In Lirnine, 

dated December 1, 2016. 

The Court having considered the pleadings and evidence, having heard the argument 

of counseJ and deeming itself fully advised hereby 

ORDERS AS FOLLOWS 

Defendants Kirkendoll' s Counter Motion for Summary Judgment is hereby granted. 

Plaintiffs' claims against Defendants Pepper and Clarice Kirkendoll are hereby 

DISMISSED. 

DONE IN OPEN COURT this 1_ day of December, 2016. 

Hon. Nelson Hunt 
Judge of the Superior Court 

Presented by; 

WORTH LAW GROUP, P.S. 

~[llp,-------
J. MicMorgan, WSBA# 18404 
of Attorneys for Oefendant Kirkendoll 

Copy received; 

CUSHMAN LAW OFFICF.S, P.s 0 r, f. C vJA ~ ~ \._ 

/1:l/VJm pr..- f{,rtn• [)1 JV'-. 
~I I fl~ ~ !)...1tv-t~ 

Jon E. Cushman, WS #16547 I 
Attorneys for Plaintiffs 

ORDER GRANTING COUNTER MOTION OF 
DEFENDANTS KIRKENDOLL FOR SUMMARY 
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2 

3 

4 

5 

6 

7 
IN THE SUPERtOR COURT OF STATE OF WASHINGTON 

IN AND FOR THE COW,..'TY OF LEWIS 

8 JERRY PORffiR and KAREN ZIMMER, ~ 

9 

10 v. 

11 

Plaintiffs, ) Case No.: 14-2-00763-1 
) 

~ ORDER ORANIING COUNTER 
PEPPER. E. KIRKENDOLL and CLARICE N. l MOTION OF DEFENDANTS 
KIRKENDOLL;KYLE PETERS and KIRKENDOLL FOR SUMMARY 

12 .ANDREA PETERS; G&J LOGGING, INC.; l JUDGMENT 
MITCH PAYNE; JOHN BOGER; DANIEL 

13 SHBETs aka BOONE SHEETS, and 

14 JENNIFER SHEETS; BOONEtS ) 

IS 

16 

17 

MECHANICAL CUITINGt INC, ) 

~ 
TIIlS MATTER came before the Court onDecetnber 2, 2016 base<J upon the Motion 

18 of Defendants Kirkendoll to Dismiss 1he Plaintiffs• Claims. The following pleadings and 

19 evidence ·were considered by or brought to the attention of the Court: 

20 

21 

22 

23 

24 

25 

26 

1. Plaintiffs' Motion for Partial Summary Judgement) dated November 3, 2016. 

2, Declamtion of Jon E. Cushman in Support of Plaintiffs' Motion for Summary 

3. Motion for Leave Under CR 56{c), dated November 3, Wl6. 

4. Response of Pepper Kirkendoll to Plaitrtiffs'·Motion for Leave Under CR S6(o), 

dated November 10, 2016 

ORDER GRANTING COUNTRR MOTION OF 
DEFBNDA..~ JORICBl,IDOLL FOR. SUMMARY 
JUDOMENT-1 

WORTH LAW GROUP, P.S. 
6963 LiUlerook Road SW 

'l\unwm, WIIShington 98512 
(360) 753-0948 
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S. Reply in Support of Motion for Leave Under CR 56(c), dated November 16, 2016, 

6. Brief in Opposition to Plaintiffs' Motion for Summary Judgment, C01mter Motion of 

Detendants Kirkendoll to Dismiss All or Sonic of Plaintiffs' Remaining Claims, 

dated November 10, 2016i 

7. Declaration of Pepper Kirkendoll in Support of Summary Judgment, together with 

exhibits, dated September 24, 2014, 

8, Notice of F.trata To: Brief in Opposition to Plaintiffs' Motion for Summary 

ludgment Counter Motion of Defendant Ki.rkendoU To Dimnias All or Some of 

Plaintiffs' Remaining Claims, dated November 10, 2016. 

9. Declaration of J, Michael Morgan in Support of Counter Motion for Summary 

t~~-~~q-~-~.Nu.·~ rn,; i{J;llit 

I 0. Defendants' Kirkendoll Reply to Plai:nti.fm' Objections to Counter Motions for 

Summary J~ Dated November 17, 2016. 

11. Plain.ti£&' Response to Counter Motion of Defendant Kukcndoll, dated 

Novembot"21, 2016. 

12. Declaration of Kyle Peters, together with exhibltst dated November 14, 2016. 

13. Declaration of Ronald Webster, together with exlu'bits, dated November 18, 2016. 

14, Declaration of Stepbarue Bloomfield, together with exhibits, dated November 14. 

2016. 

15. Plaintiffs' Reply in Support of Motion for Partial Summary Judgment, dated 

November 28, 2016. 

ORDER GMN'ITNO COUNTER.MOTION OF 
DEFENDANTS KIRKENDOLL FOR SUMMARY 
nmoMENT-2 

wo.am LAW GROlJll'.P.S. 
6963 Littlt.mck Road SW 

Tumwater, Washington 98S 12 
(360) 753-0948 
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71 

16. Supplemental Declaration of Ronald Webster, together with exhibit, dated 

November 28, 2016. 

17; Supplemental Declaration of Kyle Peters, together with exhi"hit, dated November 30, 

2016. 

18. Declat'ation of Jon Cu.slunan in Support of Plaintiffs' Motion in Limine, together 

with exhibits, dated November 22. 2016. 

19, Declaration of Kev.in Hochhalter in Support of Plaintiffs• Motion for Summacy 

Judgment, 'together with exhibits, dated November 28, 2016. 

20, Reply Brief in Support of Defendant Kirkendoll Motion for Sum.m.ary Judgment, 

dated November 28, 2016. 

21. Declaration of J. Michael Morgan, toge1her with exhibits, dated Novem.ber 28, 2016. 

2t rv.ftJ~~·oiW~UJ'Kitk¢trdtjli .fdr ~v_o·tj:i ~I lm$wer •. ~~N.~~~;~~ 

2016. 

23. Plaintiffs' Response to defendants' Kirkendolls Motion to Amend Answet, dated 

November 28, 2016. 

24. Declam'tion of Jon Cushtnan in Response to Defcmdants Kirkondollts Motion to 

An:ic.ud and Etmta to. ~.ci.nrAtlonDat«t 11 iail 6, to~hcr with cxhihlts. tfatcd· 

November 28, 2016. 

26, Reply of Defendant Kirkendoll to Plaintiffs Motions in Limine; Khkendoll's Second 

SUpplc:mental Motion in Limine & Motion to Strike Portions of l 1128/16 Declaration. 

of Jon B, Cushman, dated November 30. 2016. 

ORDBR ORA.~G COUNTER MOTION OF 
OBFBNDANTS KlRKBNDOLL FOR SUMMARY 
ruDGMENT-3 

WORTH LAW GROUP, P.S. 
6963 LlttlmockRoadSW 

Tumwater, Washlngton 98512 
(360) 753--0948 
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27. Ptaintiffu• lle.,ponse to Defendants' Second Supplomeotal Motion. in Limine and 

Motion to Strike & Plaintiffs' Reply in Support of Supplemental Motions In Limine, 

dated.December l, 2016. 

The Court having considered the pleadings and evidence, having heard the atgUment 

ORDERS AS FOLLOWS 

Defendants KukendoU•s C'..ounter Motion for Summary Judgment is hereby granted. 

Plaintiffs' claims against Defendants Pepper and Clarice Kirkendoll are hereby 

DISMISSED. 

DONE IN OPEN COURT this_ day of December, 2016. 

Presented by; 

WORfflLAW GROUP, P.S. 

J. Michael Mo~ WSBAfi 18404 
of Attorneys for Defendant Kukendoll 

Copy received; 

CUSHMAN LAW OFFICES, P.S. 

Hon. Nelson Hunt 
Judge of the Superior Court 

-i~ . /I~~- l :-1-:-_ .; Wf:8A- #431/).( 
" -----:---:---------,-,-----

.t4 ~cm E.CUshtnan) WSBA#16S47 

ZS 
·1.6 

Atmmeys for Plalntiffs 

ORDER GRAN'I'Il,fG COUNTERMO'ItON OF 
DEFENDANTS KlRKENDOIL FOR SUMMARY 
JUDOMBNT" 4 

WORTH LAW GROUl\P.S. 
6963 Littlerook Rolld SW 

Tumwater, Waah.ington 98512 
(360) 753.0948 
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SUPERIOR COURT OF WASHINGTON 
FOR LEWIS COUNTY 

JERRY PORTER and KAREN ZIMMER, 
husband and wife, 

Plaintiffs, 

Assigned to the Honorable Nelson Hunt 

NO. 14-2-00783-1 

9 v. O/Arl/1116,. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PEPPER E. KlRKENDOLL and CLARICE N. 
KIRKENDOLL, husband and wife; KYLE 
PETERS and ANDREA PETERS, husband and 
wife; G & J LOGGING, INC., a Washington 
corporation; MITCH PAYNE; JOHN BOGER; 
DANIEL SHEETS, a/k/a BOONE SHEETS, and 
JENNIFER SHEETS, husband and wife; 
BOONE'S MECHANICAL CUTTING, INC., a 
Washington Corporation; and JOHN DOES 1 - 5, 

Defendants. 

ORDER 0RA:N'ff.N6-i'LA!NT!FFS' 
MOT[ON FOR RECONSIDERATION 

THIS MATIER having come on for hearing on Plaintiffs' Motion for Reconsideration; and 

the Court having considered Plaintiffs' Motion and any response filed by Defendants, now, therefore, 

it is hereby 

Pe;.Ji~t.:> 
ORDERED that Plaintiffs' Motion for Reconsideration is hereby ElRA,~ITBD. It is further 

ORDERED that Defendants Kirkendolls' Cross-Motion for Partial Summary Judgment is 

hereby -4:Ga, 

DATED this___!!~ day of December, 2016. 

-----L..<-tf~_,Jtk,ct 
Honorable Nelson Hunt 

ORDER GRANTING PLAINTIFFS' MOTION FOR 
RECONSIDERATION 
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Filed 
Washington State 
Court of Appeals 

Division Two 

July 17, 2018 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

JERRY PORTER and KAREN ZIMMER, 
husband and wife 

Appellants, 

v. 

PEPPER E.KIRKENDOLL and CLARICE N. 
IURKENDOLL, husband and wife; KYLE 
PETERS and ANDREA PETERS, husband and 
wife; G & J LOGGING, INC., a Washington 
Corporation; MITCH PAYNE; JOHN BOGER; 
DANIEL SHEETS, a/Ida BOONE SHEETS, 
and JENNIFER SHEETS, husband and wife; 
BOONE'S MECHANICAL CUTTING, INC., 
a Waslrington Corporation; and JOHN DOES 1-
5, 

. Respondents. 

No. 49819-7-II 

PUBLISHED OPINION 

LEE, A.C.J. - Jerry Porter and Karen Zimmer ( collectively "Porter") appeal the superior 

court's order on summary judgment dismissing Porter's claims for waste, timber trespass, 

equitable indemnity, and contribution. Porter also appeals the superior court's exclusion of his 

rebuttal expert's testimony. 

We hold that the superior court did not err in dismissing Porter's waste and contribution 

claims. However, we hold that the superior court e1Ted in dismissing Porter's timber trespass and 

equitable indemnity claims and that it abused its discretion in excluding Porter's rebuttal expert's 



No. 49819-7-II 

testimony. Accordingly, we affitm in part, reverse in part, and remand to the superior court for 

further proceedings consistent with this opinion. 

FACTS 

A. LOGGING THE PROPERTIES 

Porter owned a lot to the east of, and adjacent to, Pepper and Clarice Kirkendoll's 

( collectively "Kirkendoll") property in Lewis County. The land near the prope1ty line between the 

two properties was forested. There was a 60-foot right of way easement located on the westem 

edge of Porter's pro petty, and a road was built on the easement. Porter's property line extended 

westward past the road about 8 feet at the north end and about 30 feet at the south end. Porter and 

Kirkendoll 1.1sed the road to access their respe9tive properties. 

In March 2014, Kirkendoll hired Kyle Peters and G & J Logging, fuc. (collectively "G & 

J") to remove some trees. G & J hired Boone Sheets and Boone's Mechanical eutting,·Inc. 

( collectively "Boone") to assist in the tree cutting. 

Kirkendoll told G & J that he owned the property up to the edge of the road and that all of 

the trees up to the edge of the road were his. Kirkendoll had seen two monuments that marked the 

comers of Porter's property west of the road before the trees were cut. Peters was with Kirkendoll 

when Kirkendoll saw the monuments, and Peters saw at least one of the monuments. 

Based on Kirkendoll's representations, G & J instmcted Boone on where to cut, and Boone 

cut and removed the trees up to the edge of the road, including trees on Potter's property. G & J 

sold the logs and split the proceeds with Kirkendoll. 

2 
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After Porter accused Kirkendoll of cutting trees on Porter's property, Kirkendoll had his 

property su1veyed. The survey confirmed that Porter's property line extended into the area where 

Kirkendoll had instructed G & J to cut trees. 

B. PORTER'S SUIT 

Porter filed suit against Kil'kencloll, G & J, and Boone. Porter alleged timber trespass under 

RCW 64.12.030 and waste under RCW 4.24.630. Specifically, Porter alleged that the defendants 

"intentionally, recklessly or negligently trespassed upon [Porter's property] and cut trees." Clerk's 

Papers (CP) at 2. Porter also alleged that cutting his trees damaged his landscape, and removing 

and selling his trees converted his personal property. Porter sought treble damages and attorney 

fees. 

C. KIRKENDOLL' S .Ai'-l"SWER 

Kirkendoll' s answer admitted that he "caused timber to be harvested from a tight of way 

easement adjacent to the Plaintiffs [Porter's] holdings" and that he and his "agents only removed 

timber on property adjacent to [Kirkendoll's] property located on a legally described boundary 

right-of-way easement." CP at 5-6. Kirkendoll asserted that 

[a]s early as 2006 and 2007, when Plaintiffs were already in possession of the 

prope1ty in question and actually performing work on the boundary road at issue in 

this complaint and answer, Mr. Kirkendoll openly and in full view [ of] Plaintiffs 

and of the then-travelled portion of the right-of-way, began managing the disputed 

trees for harvest . . . . By not putting the Kirkendolls on notice of their claim of 

ownership of the trees in question after seeing that significant timber prep work had 

been done, Plaintiffs waived damages and are estopped in pais from demanding · 

any more than the actual profit obtained by Kirkendoll on such trees. 
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CP at 6. Kirkendoll also stated that Porter could not allege waste because he alleged timber 

trespass and that facts warranting treble damages were not pled. Kirkendoll did not asse1t fault of 

others as an affamative defense. 

D. G &J'S AND BOONE'S ANSWERS AND CROSS-CLAIMS 

G & J's answer admitted that Kirkendoll hired it to remove trees from prope1ty that 

Kirkendoll represented was his, that G & J entered Potter's prope1ty and removed trees based on 

Kirkendoll' s representation, and that G & J hfred Boone to assist in cutting th~ frees. G & J alleged 

that it reasonably believed the trees were on Kirkendoll' s prope1ty. 

G & J asserted cross-claims against Kirkendoll for contribution and indemnity. G & J 

alleged that Porter sought to hold G & J liable because of Kirkendoll' s acts and, if G & J was found 

liable, such liability was caused by Kirkendoll. Therefore, Kirkendoll should (1) contribute to any 

damages awarded against G & J, or altematively, the court should reduce G & J's liability by its 

proportionate share of fault; and (2) indemnify G & J for any amounts recovered by Porter against 

G&J. 

Boone's answer admitted that G & J hired it to cut trees on Kirkendoll's prope1ty, that 

Boone followed G & J's instrnctions on where to cut, that Boone reasonably believed the trees 

were on Kirkendoll' s property, and that Boone only cut trees within the boundaries represented by 

G & J. Boone also asse1ted that "[a]ny damages allegedly suffered by Plaintiffs were caused, in 

whole or in pa1i, by the negligence or improper actions of others." CP at 17. Boone later amended 

its answer to include a cross-claim against G & J and Kirkendoll for "equitable or implied in fact 

indemnity." Supplementary. Clerk's Papers (Supp. CP) at 587. 
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. E. DAMAGES EXPERTS 

Porter hired Patrick See as an expe11 witness on damages. See used "the trunk formula 

method[1] to detennine the value the destroyed landscape made to the property value of the entire 

Porter holding." Supp. CP at 378. See stated that Porter would not enjoy the natural landscape 

that lined his driveway for at least fo1iy years after the trees were replaced and that Porter's land 

was damaged. The damage could not be measured by stumpage value2 alone because that value 

ignored the landscape value lost. 

Kirkendoll hired l\tlichael Jackson as an expe1i witness. Jackson stated that the trunk 

fonnula method was the appropriate appraisal method for trees in residential landscape, 

recreational, or shade tree situations when the species and size can be determined. But Jackson 

disagreed with See's damages calculation. 

G & J hired Walter Knapp as an expert witness. Knapp stated that the trees should be 

valued solely for their stumpage value. 

G & J also hired Victor Musselman to conduct an evaluation. Musselman stated that there 

was no effect on the marketability of Potier' s property due to the cut trees. 

1 See did not describe the "trunk formula method." Generally, the trunk formula method is "used 
to appraise the monetary value of trees considered too large to be replaced with nursery stock. 
Value is based on the cost of the· largest commonly available transplantable tree and its cost of 
installation, plus the increase in value due to the larger size of the tree being appraised .... [the 
value is] then adjusted for species, condition, and location ratings." Barri Kaplan Bonapart, 
Understanding Tree Law: A Handbook for Practitioners,§ 11 (Thomson Reuters 2014). 

2 See did not define "stumpage value," Generally, stumpage value is the market value of a tree 
before it is cut; the amount that a purchaser would pay for a standing tree to be cut and removed. 
David H. Bowser, "Hey, That's My Tree! "-An Analysis of the Good-Faith Contract Logger 
Exemption from the Double and Treble Damage Provisions of Oregon's Timber Trespass Action, 
36 WILLAMETTE L. REV. 401,405 (2000). 
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F. PRE-TRIAL PROCEEDINGS 

Kirkendoll sent Jackson's report to Porter before the discovery cutoff date. Kirkendoll 

later sent Jackson's notes and file to Porter and asked) "If [the notes and file] in any way impacts 

your experts' ability to testify fully at their depositions tomorrow, please let me know right away 

so we can attempt to work something out." Supp. CP at 376. Poiter did not respond to the email. 

Nine days later, Poiter sent a letter to the defendants naming Galen Wright as an additional 

rebuttal expert.3 Specifically, Porter said Wright would rebut the manner in which Jackson and 

Knapp applied the trunk fo1mula and their opinions as to the distinction between landscape damage 

and damages associated with the appropriation of Porter's logs. This letter was sent days after 

disclosure of rebuttal witnesses was due. 

Kirkendoll filed a motion in limine to exclude Wright from testifying. Kirkendoll argued 

that Porter untimely disclosed Wright as an expert, that Wright's testimony was cumulative to that 

of Potter's other expert, that Kitkendoll would be prejudiced if Wright was allowed to testify, and 

that Porter provided no compelling reason for the last minute "switch" of expe1ts. 

The superior court granted Kirkendoll's motion and excluded 'Wright's testimony. The 

superior court reasoned that Porter untimely disclosed Wright as an expert, that Porter did not 

respond to Kirkendoll's letter asking whether Jackson's notes and file would impact See's 

deposition testimony, and that Porter would not be prejudiced because Porter had another expert 

witness who could testify to the same subject area as Wright. 

3 Poiter had ah-eady identified See as a rebuttal witness. 

6 



No. 49819-7-II 

G. THE SETTLEMENT 

A month before the superior court's ruling excluding Wright's rebuttal testimony, Porter 

and G & J entered into a settlement agreement. G & J agreed to pay Porter $75,000, assign all of 

its cross-claims against Kirkendoll to Porter, allow Porter to use G & J's experts, and assist Porter 

in prosecuting the assigned claims. In exchange, Porter agreed to indemnify G & J against all 

cross-claims brou,$h.t against G & J by other parties and to dismiss his claims against G & J. 

A couple of days later, Porter, G & J, and Boone entered into a supplemental settlement 

agreement. In the supplemental settlement agreement, G & J agreed to pay P01ter an additional 

$40,000. Boone agreed to pay Porter $10,000, assign all of its claims against Kirkendoll to Potier, 

assist Potter in prosecuting the assigned claims, and dismiss its cross-claims against G & J. In 

exchange, Porter agreed to dismiss his claims against Boone. 

H. SUMMARY JUDGMENT 

Porter then filed a motion for pa1iial summary judgment against Ki1'kendoll. Porter argued 

that he was entitled to summary judgment on his assigned indemnity claims because Kirkendoll 

caused G & J and Boone ( collectively "the Loggers") to be involved in the case, the case should 

proceed under the waste statute because Kirkendoll caused injury to land and trees, and Porter was 

entitled to treble damages because Kirkendoll acted wrongfully. 

Kirkendoll responded to Porter's motion and filed his own motion for summary judgment. 

Kirkendoll argued that he was entitled to summary judgment dismissal of all claims against him 

because (1) Porter's settlement with the Loggers released Kirkendoll' s liability under Glover;4 (2) 

4 Gloverv. Tacoma General Hosp., 98 Wn.2d 708,658 P.2d 1230 (1983), abrogated by Crown 

Controls, Inc. v. Smiley, 110 Wn.2d 695, 756 P .2d 717 (1988). 
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the Loggers did not have indemnity rights to assign to Porter because such rights w·ere abolished 

under the To:rt Reform Act (TRA), chapter 4.22 RCW; and (3) the Loggers did not have 

contribution rights to assign to Porter because they did not provide notice and there was no 

reasonableness hearing fo:r the settlement that was reached. 

The superior court denied Potter's partial summary judgment motion, granted Kirkendoll's 

summary judgment motion, and dismissed all of P01ier's claims against Kirkendoll. Pmier filed a 

motion foe reconsideration of the superior courf s summary judgment dismissal, which the superior 

court denied. 

Po1ier appeals the superior court's orders granting Kirkendoll's motion for summary 

judgment and denying Porter's motion for partial summary judgment. 

ANALYSIS 

A. SUMMARY JUDGMENT 

Po:t.ier argues that the superior court e1red in (1) granting Kirkendoll's summary judgment 

and dismissing all his claims against Kirkendoll; and (2) denying Po1ier's motion for plrtial 

summary judgment on (a) his assigned equitable indemnity claim, (b) the application of the waste 

statute, and (c) liability for treble damages for timber trespass. We agree that the superior court 

erred in dismissing Potier's timber trespass and indemnity claims, but the superior court did not 

err in dismissing Porter's waste, contribution, equitable indemnity, and treble damages claims. 

1. Legal Principles 

We review a trial court's summary judgment decision de novo. Keck v. Collins, 184 Wn.2d 

358,370,357 P.3d 1080 (2015). We consider the evidence and all reasonable inferences from the 

evidence in the light most favorable to the nonmoving party. Id. 
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Summary judgment is appropriate when there is no genuine issue of material fact, and the 

moving patiy is entitled to judgment as a matter oflaw. Id. "A material fact is one that affects the 

outcome of the litigation.'' Owen v. Burlington N. & Santa Fe R.R. Co., 153 Wn.2d 780, 789, 108 

P. 3 d 1220 (2005). "An issue of material fact is genuine if the evidence is sufficient for a reasonable 

juiyto return a verdict for the nomnovingparty,,, Keck, 184 Wn.2d at 370. 

We also review the meaning of statutes de novo. Gunn v. Riely, 185 Wn. App. 517, 524, 

344 P .3d 1225, review denied, 183 Wn.2d 1004 (2015). "Our fundamental objective is to ascertain 

and carry out the legislature's intent." Id. If the statute's meaning is plain on its face, we must 

give effect to the plain meaning of the statute as an expression of legislative intent. Id. We look 

to interpretive aids only if the statute is ambiguous. Id. 

2. Kirkendoll's Motion for Summary Judgment 

Porter argues that the superior court erred in granting Kirkendoll's motion for summary 

judgment and dismissing all his claims against Kirkendoll. We agree that the superior comi e11·ed 

in dismissing Porter's claims for timber trespass and indemnity, but the superior court did not eIT 

in dismissing Porter's claims for waste and contribution. 

a. Timber trespass claims 

i. Application of the TRA to a timber trespass claim 

As an initial matter, Porter argues that the TRA does not apply to intentional torts such as 

timber trespass. We agree. 

Under the TRA, "In an action based on fault seeking to recover damages for injury or death 

to person or harm to property, any contribut01y fault chargeable to the claimant diminishes 

propotiionately the amount awarded as compensato1y damages for an injury attributable to the 
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claimant's contributory fault, but does not bar recovery,ll RCW 4.22.005. "Fault" is defined as 

"acts or omissions, including misuse of a product, that are in any measure negligent or reckless 

toward the person or property of the actor or others, or that subject a person to strict tort liability 

or liability on a product liability claim." RCW 4.22.015. 

Under RCW 64.12.030, a person is liable for timber trespass when the person "cut[s] down, 

girdle[ s ], or otherwise injure[s ], or cm.T[ies] off any tree, . , , timber, or shrub on the land of another 

person ... without lawful authority." One who authorizes or directs a trespass is jointly and 

severally liable with the actual trespassers. Bloedel Timberlands Dev., Inc. v. Timber Indus., Inc., 

28 Wn. App, 669, 676, 626 P.2d 30, review denied, 95 Wn.2d 1027 (1981); see Hill v. Cox, 110 

Wn. App. 394,404, 41 P.3d 495, review denied, 147 Wn.2d 1024 (2002). 

Our Supreme Court has held that timber trespass sounds in to1t alld trespass is all intentional 

tort. Birchler v. Castello Land Co., 133 Wn.2d 106, 115, 942 P.2d 968 (1997) (timber trespass is 

all intentional tort); Jongeward v. BNSF R. Co., 174 Wn.2d 586, 597 n.9, 278 P.3d 157 (2012) (all 

involuntary or accidental trespass is still trespass). The TRA does not apply to intentional to1ts. 

See Welch v. Southland.Corp., 134 Wn.2d 629,634,952 P.2d 162 (1998). Thus, the TRA does 

not apply to timber trespass. 5 

5 The superior coU1t relied on Glover v. Tacoma General Hospital as the basis for dismissing 
Porter's timber trespass claim. The Glover comtrelied on the TRA, specifically RCW 4.22.040(1), 
"to discharge a principal when the agent and the injured paity have entered into a settlement which 
the trial judge has approved as reasonable." 98 Wn.2d at 722. But as discussed above, the TRA 
does not apply to intentional tort claims, and tin1ber trespass is an intentional tort. Therefore, 
dismissal of Porter's timber trespass claims based on Glover was not proper. 
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ii. Porter's timber trespass claim based on agency 

Porter also argues that his settlement with the Loggers did not release Kirkendoll from 

liability for timber trespass because the Loggers were not Kirkendoll's agents. We agree. 

A principal is released by operation oflaw as a result of a release of the agent if that agent 

is solvent. Vanderpool v. Grange Ins. Ass'n, 110 Wn.2d 483, 487, 756 P.2d 111 (1988). The 

crucial factor in determining the existence of an agency relationship is "the right to control the 

manner ofperfonnance." O'Brien v. Hafer, 122 Wn. App. 279,283, 93 P.3d 930 (2004), review 

denied, 153 Wn.2d 1022 (2005). 

For timber trespass, the manner of performance refers to the actual cutting. Bloedel, 28 

Wn. App. at 674. Kirkendoll argues that an agency relationship existed because he controlled the 

location of the cutting. However, the manner of pe1fo11nance is how the cutting was to be done 

and no evidence was presented to show that aside from selecting the location, Kirkendoll had any 

control over the cutting of the ttees. Id. Thus, ah agency relationship between Kirkendoll and the 

Loggers did not exist. Therefore, Porter's release of the Loggers from liability did not, in turn, 

release Kirkendoll from liability for timber trespass. 

iii. Porter's timber trespass claim based on Kirkendoll 's conduct 

P01ter argues that because Kirkendoll could be held liable for his own misconduct and not 

just the conduct of the Loggers, the superior court erred when it granted Kirkendoll's motion for 

summary judgment dismissal of his timber trespass claim. We agree. 

Under RCW 64.12.030, a person is liable for timber trespass when the person "cut[ s] down, 

girdle[s], or otherwise injure[s], or can[ies] off any tree, ... timber, or sluub on the land of another 

person ... without lawful authority." One who authorizes or directs a trespass is jointly and 
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_severally liable with the actual tresp"assers. Bloedel, 28 Wn. App. at 676; see Hill, 110 Wn. App. 

at 404. Joint and several liability enables "a plaintiff to sue one tortfeasor and recover all of his or 

her damages from one of multiple tortfeasors." Washburn v. Beatt Equip. Co., 120 Wn.2d 246, 

294, 840 P.2d 860 (1992). 

Here, Poiter alleged that Kirkendoll was liable under the timber trespass statute based on 

Kirkendoll's conduct of telling the Loggers where to cut. Because Kirkendoll directed the trespass 

in this case by instructing G & J ( who then instructed Boone) on where to cut, Porter also had a 

timber trespass claim against Kirkendoll independent of any claim against Kirkendoll for timber 

trespass based on an agency theory. Therefore, the superior court ened when it granted smmnary 

judgment dismissal of Porter's timber trespass claim against Kirkendoll based on K:irkendoll's 

conduct.6 

b. Assigned common law indemnity claims 

Porter argues that the superior court erred when it dismissed his assigned common law 

indemnity claims on summary judgment. We agree. 

Washington courts have identified three general types of-indemnity. Fortune View Condo. 

Ass'n v. Fortune Star Dev. Co., 151 Wn.2d 534, 543, 90 P.3d 1062 (2004). These include 

6 Kirkendoll argues that there could be no theory of liability against him beyond respondeat 
superior ( otherwise refened to as "vicarious liablity"). Kirkendoll cites Hill, 110 Wn. App. at 394, 
and Ventoza v. Anderson, 14 Wn. App. 882,545 P.2d 1219, review denied, 87 Wn.2d 1007 (1976), 
to support his position. However, those cases both state that a pa1ty can be liable for directing 
independent contractors to cut trees on the land of another. See Hill, 110 Wn. App. at404; Ventoza, 
14 Wn. App. at 896. 
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contractual indemnity,7 implied contractual indemnity, 8 and equitable indemnity. Id. at 543-44. 

Equitable indemnity is also referred to as "common law indemnity." Id. at 544. 

Under common law indemnity, a person without personal fault, who has become subject 

to tort liability for the wrongful conduct of another, '" is entitled to indemnity from the other for 

expenditures· properly made in the discharge of such liability."' Id (internal quotation marks 

omitted) (quoting Hanscome v. Peny, 75 Md. App. 605, 617, 542 A.2d 421 (1987)). The "ABC 

Rule" embodies the theory of equitable/common law indemnity. See LK Operating, LLC v. 

Collection G1p., LLC, 181 Wn.2d 117, 123, 330 P.3d 190 (2014). The ABC rule requires: (1) a 

wrongful act or omission by A toward B, (2) that such act or omission exposes or involves Bin 

litigation with C, and (3) that C was not connected with the wrongful act or omission of A toward 

B. Id. 

He1·e, because the TRA does not apply, the Loggers' common law indemnity rights were 

not abolished by the TRA. 9 Therefore, Porter received the Loggers' common law indemnity rights 

through an assignment from the Loggers in his settlement with the Loggers. 

7 Contractual indemnity is expressly provided in a contract between parties. Id. at 543 n.1. Porter 
does not argue that his assigned indemnity claims are based on any contracts between Kirkendoll 
and G & J or Boone. 

8 Implied contractual indemnity is based on a "'contract between two parties that necessarily 
implies the right."' Id. at 544 ( quoting Kaleel Builders, Inc. v. Ashby, 161 N.C. App. 34, 3 8, 587 
S.E.2d 470 (2003), review denied, 358 N.C. 235 (2004)). Porter does not argue that his assigned 
indemnity claims are based on any contract between Kirkendoll and G & J or Boone. 

9 Under the TRA, "The common law right of indemnity between active and passive tmt feasors is 
abolished." RCW 4.22.040(3). The TRA replaced the common law right of indemnity between 
active and passive tortfeasors with the right to contribution. Johnson v. Cont'l W., Inc., 99 Wn.2d 
555, 558, 663 P.2d 482 (1983). 
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For common law indemnity, a person without personal fault, who has become subject to 

tort liability for the wrongful conduct of another, '"is entitled to indemnity from the other for 

expenditures properly made in the discharge of such liability.'" Fortune View, 151 Wn.2d at 544 

(intemal quotation marks omitted)(quoting Hanscome, 75 Md. App. at 617). A genuine issue 

remained as to whether the Loggers were without personal fault here and had become subject to 

tort liability for the wrongful conduct of Kirkendoll, entitling the Loggers to amounts paid to 

discharge that liability. Id. Therefore, the superior court erred when it granted Kirkendoll' s motion 

for summruy judgment and dismissed Porter's assigned indemnity claims. 

c. Waste claim 

Poiter argues that the superior court erred when it dismissed his waste claim against 

Kirkendoll on summary judgment. We disagree. 

Under RCW 4.24.630(1), a person is liable for waste when the person "goes onto the land 

of another and . . . removes timber, crops, minerals, or other similar valuable property from the 

land, or wrongfully causes waste or injury to the land." A person who directs or assists in such 

acts may be held jointly and severally liable. Standing Rock Homeowners Ass 'n v. Misich, 106 

Wn. App. 231,246, 23 P.3d 520, review denied, 145 vVn.2d 1008 (2001). 

The waste statute "does not apply in any case where liability for damages is provided under 

RCW 64.12.030," the timber trespass statute. RCW 4.24.630(2) (emphasis added). The waste 

statute "explicitly excludes its application where liability for damages is provided under RCW 

64.12.030, the timber trespass statute." Gunn, 185 Wn. App. at 525. 

A person is liable under the timber trespass statute when the person "cut[s] down, girdle[s ], 

or otherwise injure[ s], or carr[ies J off any tree, , .. timber, or shrub on the land of another person 
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... without lawful authority." RCW 64.12.030. Here, trees were cut on Porter's property. 

Kirkendoll hired G & J, who then hired Boone, to remove the trees. Kirkendoll told G & J where 

to cut the trees, and G & J relayed that information to Boone. Boone cut and removed the trees as 

directed. Because liability for damages would be provided under the timber trespass statute here, 

the waste statute did not apply. RCW 4.24.630(2). 

Porter also argues that the waste statute could apply in cases involving both damage to land 

and trees. In supp01t of this argument, Porter cites to a footnote in Gunn that discussed the 

legislature's rationale for enacting the waste statute as a method of dealing with vandalizing of 

trees, running over of agriculture, and ripping up of ground. 185 Wn. App. at 525 11.6. The Gunn 

court noted that 

Id. 

it appears that there could be a situation, under circun1stances of waste or 
vandalism, where a court may find that RCW 4.24.630 appropriately applies to a 
dispute over comprehensive property damage that includes damage to property and 
removal of timber, rather than a dispute where the sole issue is timber trespass. 

Here, however, there are no circumstances of waste, vandalism, or comprehensive property· 

damage. The sole allegation was the cutting and removal of Potter's trees and damage to Porter's 

bushes. Although Porter also alleged damage to his landscape, such damage resulted from the 

same acts that constitute timber trespass. Merely characterizing the trees as "canopy" is not 

sufficient to render damage to such trees "comprehensive property damage" or damage to real 

property as contemplated in Gunn. 

Also, if a statute's meaning is plain on its face, we must give effect to the plain meaning 

of the statute as an expression oflegislative intent. Id. at 524. Because the meaning of the waste 
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statute is plain on its face-the waste statute does not apply in any case where damages are 

provided for under the timber trespass statute-we must give effect to the plain meaning of the 

statute. Therefore, we hold that the superior court's summary judgment dismissal of Porter's waste 

claim was proper. 

d. Assigned contribution claims 

Porter argues that the superior court en-ed when it granted Kirkendoll's motion for 

summary judgment dismissal of Porter's assigned contribution claims under the TRA. We 

disagree. 

Under the TRA, "A right of contti.bution exists between or among two or more persons 

who are jointly and severally liable upon the same indivisible claim for the same injury, death or 

harm, whether or not judgment has been recovered against all or any of them." RCW 4.22.040(1). 

But here, the TRA does not apply. See Supra Section A.2.a.i. As a result, the right to contribution 

under the TRA did not exist. Therefore, the superior court did not err when it granted summary 

judgment dismissal of Porter's assigned contribution claim. 

3. Porter's Motion for Partial Summary Judgment 

Porter argues that the superior court erred when it denied his motion for partial summary 

judgment on his claims for equitable/common law indemnity, waste, and treble damages. We 

disagree. 

a. Equitable/common law indemnity claim 

As discussed above, the Loggers' common law indemnity rights were not abolished by the 

TRA because the TRA does not apply. Consequently, P01ier obtained through assignment any 

such rights that the Loggers' possessed. See Supra Section A.2.b. 
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However, the record is not clear as to whether the Loggers are without fault and are subject 

to liability only for the wrongful conduct of Kirkendoll. The record shows that Peters was with 

Kirkendoll when Kirkendoll saw the monuments, and Peters saw at least one of the monuments 

marking the corners of Porter's property west of the road . .Therefore, a genuine issue of material 

fact exists, and the superior court did not err when it denied partial summary judgment on Porter's 

assigned equitable/common law indemnity claims. 

b. Waste claim 

As discussed above, the waste statute did not apply. See Supra Section A.2.c. Therefore, 

the superior court did not en- when it denied Porter's motion for partial summary judgment on his 

waste claim. 

c. Treble damages claim 

Because we hold that the superior court en-ed in dismissing Pmter's timber trespass claim 

on summary judgment, we necessarily hold that the superior court erred in dismissing Porter's 

claim for treble damages for the timber trespass on summaiy judgment, and remand this issue to 

the superior court for further proceedings. 

B. EXCLUSION OF WRIGHT'S TESTIMONY 

Porter ai·gues that the superior court e1Ted when it excluded Wright's rebuttal testimony. 10 

We agree. 

10 Porter did not designate the superior comt' s decision excludii1g Wright's testimony in his notice 
of appeal. However, we review this decision in the interest of justice because Poiter sets forth the 
decision in his assignments of error, presents argument on the issue, and references legal authority; 
and Kirkendoll addresses the issue. In re Truancy of Perkins, 93 Wn. App. 590, 594, 969 P.2d 
1101 (1999), abrogated on other grounds by Bellevue Sch. Dist. v. E.S., 148 Wn. App. 205, 199 
P.3d 1010 (2009). 
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A trial comt exercises broad discretion in imposing discovery sanctions and its 

determination will not be disturbed absent c!- clear abuse of discretion. Mayer v. Sto Indus., Inc., 

156 Wn.2d 677, 684, 132 P.3d 115 (2006). The trial court must consider the factors set forth in 

Burnet11 before excluding witnesses for late disclosU1'e. Jones v. City of Seattle, 179 Wn.2d 322, 

344, 314 P.3d 380 (2013). The record must show consideration of a lesser sanction, the willfulness 

of the violation, and substantial prejudice arising from the violation. Ji;fayer, 156 Wn.2d at 688. 

Faillli'e to consider these factors constitutes an abuse of discretion. Keck, 184 Wn.2d at 362. 

Here, the supedor court excluded Wright's rebuttal testimony because of P01ter's late 

disclosure of Wright after the date set for disclosme of rebuttal witnesses. Thus, the superior 

court's exclusion was a discovery sanction. But the superior court did not consider the Burnet 

factors before excluding Wright's rebuttal testimony as a sanction for late disclosU1'e. The superior 

comi only considered the fact that Porter did not respond to Kirkendoll's letter and that Porter 

would not be prejudiced by Wright's exclusion. 

While the superior comi's consideration of Porter's lack of response may constitute 

consideration of Porter's willfulness, the superior court still did not consider the existence oflesser 

sanctions or whether Kirkendoll was substantially prejudiced by the late disclosm·e. Therefore, 

the superior court abused its discretion when it excluded Wright based on late disclosure without 

considering the Burnet factors. 

11 Burnetv. Spokane Ambulance, 131 vVn.2d 484, 933 P.2d 1036 (1997). 
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ATTORNEY FEES 

Porter requests attorney fees on appeal under the equitable indemnity principles and the 

waste statute. As discussed above, the waste statute is inapplicable here. And we exercise our 

discretion here and decline to award attorney fees 1.mder equitable indemnity principles. 

CONCLUSION 

We hold that the superior comt erred in granting summary judgment dismissal of Porter's 

timber trespass claim and indemnity claims, and abused its discretion when it excluded Wright's 

testimony. We also hold that the superior court did not err in granting summary judgment 

dismissal of Porter's waste claim and contribution claims. 

We affirm in part, reverse in part, and remand to the superior court for further proceedings 

consistent with this opinion. 

~--l,_ir_.~_.1_. _____ _ 

We concur: 

Wo ·swick, J. 
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5,

Respondents.

No. 49819-7-II

ORDER AMENDING OPINION

Appellants, Jerry Porter and Karen Zimmer, filed a motion for correction of this court's

published opinion filed on July 17, 2018. The court amends the July 17, 2018, published opinion

as follows. On page 8 the following text shall be deleted:

We agree that the superior court erred in dismissing Porter's timber trespass and
indemnity claims, but the superior court did not err in dismissing Porter's waste,
contribution, equitable indemnity, and treble damages claims.

The following language shall be inserted in its place:
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We agree that the superior court erred in dismissing Porter's timber trespass and
indemnity claims, but the superior court did not err in dismissing Porter's waste
and contribution claims.

ORDERED.

We concur:

Worswick, J.

Melnick, J.

A.C.J.
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No. 498I9-7-II

PUBLISHED OPINION

Lee, A.C.J. — Jerry Porter and Karen Zimmer (collectively "Porter") appeal the superior

court's order on summary judgment dismissing Porter's claims for waste, timber trespass,

equitable indemnity, and contribution. Porter also appeals the superior court's exclusion of his

rebuttal expert's testimony.

We hold that the superior court did not err in dismissing Porter's waste and contribution

claims. However, we hold that the superior court erred in dismissing Porter's timber trespass and

equitable indemnity claims and that it abused its discretion in excluding Porter's rebuttal expert's
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testimony. Accordingly, wc affirm in part, reverse in part, and remand to the superior court for

further proceedings consistent with this opinion.

FACTS

A. , Logging The Properties

Porter owned a lot to the east of, and adjacent to. Pepper and Clarice Kirkendoll's

(collectively "Kirkendoll") property in Lewis County. The land near the property line between the

two properties was forested. There was a 60-foot right of way easement located on the western

edge of Porter's property, and a road was built on the easement. Porter's property line extended

westward past the road about 8 feet at the north end and about 30 feet at the south end. Porter and

Kirkendoll used the road to access their respective properties.

In March 2014, Kirkendoll hired Kyle Peters and G & J Logging, Inc. (collectively "G &

J") to remove some trees. G & J hired Boone Sheets and Boone's Mechanical Cutting, Inc.

(collectively "Boone") to assist in the tree cutting.

Kirkendoll told G & J that he owned the property up to the edge of the road and that all of

the trees up to the edge of the road were his. Kirkendoll had seen two monuments that marked the
J  I

comers of Porter's property west of the road before the trees were cut. Peters was with Kirkendoll

when Kirkendoll saw the monuments, and Peters saw at least one of the monuments.

Based on Kirkendoll's representations, G & J instmcted Boone on where to cut, and Boone

cut and removed the trees up to the edge of the road, including trees on Porter's property. G & J

sold the logs and split the proceeds with Kirkendoll.
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