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I. INTRODUCTION 

Washington has a long and proud history of being a pioneer in the 

protection of employment rights. Farmworkers Jose Martinez-Cuevas, 

Patricia Aguilar, and the milkers alongside whom they worked (“the 

Workers”) have been on the wrong side of that history. For 60 years, since 

the Minimum Wage Act (“MWA”) was first adopted in 1959, the 

legislature has excluded farm workers from overtime protection granted to 

virtually all other workers. The exclusion of farmworkers from fair labor 

standards in Washington and in our nation is the legacy of racially 

motivated exclusions of the New Deal era.1 

This legislative fiat is unconstitutional under the Washington 

Constitution’s privileges and immunities clause. The agricultural 

exemption from overtime protection grants an immunity to one of our 

state’s most dangerous industries and deprives farmworkers of the right to 

health and safety protection enshrined in our Constitution. The exclusion 

also violates our Constitution’s guarantee of equal protection of the law as 

it deprives farmworkers of overtime protection while granting the 

protection to virtually all other workers.  

                                                           
1 See CP 982 (Marc Linder, Migrant Workers and Minimum Wages: Regulating 

the Exploitation of Agricultural Labor in the United States 175 (1992)).  
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It is time for Washington farmworkers to be fully integrated into 

our long and proud history of protecting workers. The Workers 

respectfully ask this Court to reverse the trial court’s order denying their 

motion for partial summary judgment in part, declare the agricultural 

exemption, RCW 49.46.130(2)(g), is unconstitutional as a matter of law, 

and remand for entry of judgment in favor of the Workers.   

II. ASSIGNMENTS OF ERROR 

1. The trial court erred in failing to grant the Workers’ motion for 

summary judgment because the agricultural exemption from providing 

overtime protection to farmworkers violates article I, section 12 of the 

Washington State Constitution. 

2. The trial court erred in misstating the standard for determining 

whether the legislature had a “reasonable ground” for granting a privilege 

or immunity. 

3. The trial court erred in concluding that the “reasonable ground” 

test for the Workers’ privileges or immunities challenge presented an issue 

of disputed fact for trial. 

4. The trial court erred in concluding the Workers’ equal protection 

challenge presented issues of fact. 
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III. STATEMENT OF THE CASE 

A. Factual Background 

 Jose Martinez-Cuevas and Patricia Aguilar are farmworkers whom 

Defendant DeRuyter Brothers Dairy, Inc. employed as milkers in Outlook, 

Washington. CP 697 ¶ 1; CP 738 ¶ 1. Mr. Martinez and Ms. Aguilar 

represent a class of workers who performed similar jobs. CP 47 ¶ 6. The 

Workers used mechanized equipment to milk approximately 3,000 cows 

per shift, on an around-the-clock schedule, with three daily shifts, seven 

days a week. CP 56 ¶¶ 34, 37 & 38; CP 83 ¶ 1; CP 849.  

1. The agricultural industry demands workers regularly work 
overtime hours, as the Workers did here. 

The agricultural industry routinely requires farmworkers to work in 

excess of forty hours a week. See CP 275 (national report recognizing 

agricultural work “involves long hours under difficult conditions”); 

CP 297 (study documenting dairy workers average 62 hours per week). 

Discovery in this case revealed that Class members worked over forty 

hours per week almost 85 percent of the time. CP 79 ¶ 9; see also CP 848 

(DeRuyter audit revealing average nine-hour days and 216 hours per 

month). It is undisputed the Workers did not receive overtime pay for this 

work. 
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2. Agriculture is a dangerous industry, and overtime work makes 
it more dangerous. 

 Agriculture consistently ranks among the most hazardous 

industries. CP 179, 184 & 198. According to the United States Department 

of Labor, agricultural industries have the highest fatal work injury rate of 

all industries, more than double the rate for mining and related 

industries. CP 209 & 219. The injury rate for agricultural workers also 

significantly exceeds the rate for all other workers, and the fall-related 

injury rate is far higher than the rate for mining and manufacturing 

industries. CP 233 & 237.  

 Farmworkers also “face an exceptionally wide range of acute and 

chronic health exposures at work . . . [as the work] involves long hours 

under difficult conditions and repetitive exposure to musculoskeletal 

strains and sprains, respiratory hazards, toxic chemicals, psychological 

stresses, and a variety of zoonotic diseases.” CP 275; see CP 185-89 & 

236-240. Acute and chronic exposures to pesticides have deleterious 

health effects, including associations with certain cancers, respiratory 

disease, and neurological conditions. CP 186 & 277. Working conditions, 

including lack of access to water and bathrooms and exposure to unsafe 

chemicals and organisms, also have disproportionate negative health 

effects for farmworkers ranging from heat stroke to urinary tract infections 



5 

 

and exposure to communicable diseases. CP 185-87, 237- 40, 297 & 

301-02. 

 Work in the dairy industry is particularly dangerous. CP 297, 309-

10. In 2015, the injury rate in Washington dairies was 121 percent higher 

than the rate for all state industries combined and 19 percent higher than 

the agricultural sector as a whole.2 CP 152. Consistent with this state data, 

the injury rate at the DeRuyter facility was approximately 11 percent, 

significantly exceeding the injury rate for all industries in Washington. 

CP 157. Both Mr. Martinez and Ms. Aguilar suffered injuries while 

working for DeRuyter. CP 698 & 738. 

Studies show overtime work results in increased injury rates, 

illness, and mortality. CP 314 (“A growing body of evidence suggests that 

long working hours adversely affect the health and wellbeing of 

workers.”). Indeed, working in a job with overtime results in a 61 percent 

higher injury hazard rate. CP 318. Overwork also causes psychological 

stress, which when combined with fatigue from working long hours and 

days, results in farmworkers being less able to attend to the hazardous 

conditions in their work environments. See CP 279. 

                                                           
2 These were the most recent statistics available from the Department of Labor 

and Industries when the Workers filed their motion for summary judgment in March 
2018. See CP 152. 
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3. Lack of overtime protection in agriculture has a 
disproportionate effect on impoverished communities of color. 

The most recent comprehensive Washington farmworker survey 

documents that 99.80 percent of farmworkers identify as Mexican/ 

Mexican American, Mexican (Indigenous), or Central American. CP 460.  

A Dairy Federation official confirmed that in the Yakima Valley the work 

force was close to 99 percent “Hispanic.” CP 659. Other surveys have 

confirmed these demographics nationally. CP 296 (100 percent of worker 

survey respondents in New York dairies were Mexican or Central 

American). The Workers’ observations confirm that virtually all their co-

workers were Latinx. CP 698 ¶ 11 & 738 ¶ 5. 

Furthermore, average farmworker household earnings have 

hovered around 88 percent of the federal poverty level. CP 450. This is 

consistent with national data, which when properly analyzed, show 

average farmworker family incomes are well below poverty guidelines. 

See CP 196, 449 (median household size in Washington is 4.34 compared 

to 5 nationally), 561 (showing range of Washington wages substantially 

equivalent to California), & 565-67 (agricultural economists documenting 

real average wage of $17,500 in California).   

B. Procedural Background  

Mr. Martinez and Ms. Aguilar filed this class action on behalf of 

approximately 300 milkers employed at the DeRuyter dairy facility. CP 3 
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& 69 ¶ 9. The parties reached a class settlement of the non-overtime wage 

claims, which the trial court approved. CP 45-52. These claims addressed 

DeRuyter’s failure to provide proper rest and meal periods and failure to 

pay for work performed before and after the Workers’ scheduled shifts. 

CP 37-38 & 47 ¶ 9. The parties stipulated to class certification of the 

Workers’ remaining overtime claims. CP 67. Prior to summary judgment, 

the Washington State Dairy Federation and Washington Farm Bureau 

(“Industry Groups”) intervened in the case. CP 73-74. 

On March 1, 2018, the Workers filed a motion for summary 

judgment to establish that the MWA’s agricultural exemption from 

overtime protection, RCW 49.46.130(2)(g), violates article I, section 12 of 

the Washington Constitution.  The Workers asserted the provision violates 

our state’s constitution both by granting an impermissible privilege or 

immunity to the agricultural industry and by denying farmworkers equal 

protection under the law. CP 91-122.  

On May 31, 2018, the Yakima County Superior Court issued a 

letter ruling. CP 1129-31. On July 27, 2018, the court entered an order 

granting in part and denying in part the Workers’ motion for summary 

judgment, incorporating its letter ruling into the order. CP 1202-14. The 

court correctly concluded the agricultural overtime exemption grants a 
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privilege or immunity in contravention of article I, section 12 of the 

Washington Constitution.  But the court went on to say:  

The second part of the test is to determine whether there is 
a “reasonable basis” for granting the identified privilege or 
immunity. This issue is simply not amendable [sic] to 
decision in the context of a CR 56 motion. The level of 
scrutiny must be determined by reference to issues of 
legislative intent and legislative history and a determination 
whether a suspect class is implicated. And at the very least, 
this Court must determine whether there is a reasonable 
ground, actual and not hypothetical, for the distinction 
drawn by the legislature. 

CP 1214. On this basis, the court granted in part and denied in part 

Plaintiffs’ Motion for Summary Judgment. CP 1203 ¶ 1 & 1214. The court 

also denied the Industry Groups’ Cross Motion for Summary Judgment. 

Id. ¶ 2. The court certified the summary judgment order for discretionary 

review. CP 1204 ¶ 5. 

IV. ARGUMENT 

A. Summary of Argument 

The Washington Constitution mandates the legislature pass laws to 

protect workers in “employments dangerous to life or deleterious to 

health.” Const. art. II, § 35. Our legislature passed such a law, the MWA, 

which this Court has recognized as necessary to protect workers from long 

hours of work injurious to health. The Washington legislature, however, 

has failed to provide the MWA’s health and safety protection of overtime 

to farmworkers who labor in one of our state’s most dangerous industries: 
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agriculture. RCW 49.46.130(2)(g). The Workers present a facial challenge 

to this exemption, which violates article I, section 12 of the Washington 

Constitution. 

The agricultural exemption violates the privileges and immunities 

clause of article I, section 12. Under the recognized two-part test for 

alleged violations of this clause, the exemption is unconstitutional because: 

(1) it is a grant of positive favoritism to the agricultural industry that 

deprives farmworkers of the fundamental right to be protected by 

necessary health and safety laws for persons engaged in dangerous work 

guaranteed by article II, section 35; and (2) the legislature had no 

reasonable ground to grant the agricultural industry this immunity from 

complying with the overtime protection of the MWA.  

The trial court correctly concluded the Workers met the first part 

of the test because the agricultural exemption grants a privilege or 

immunity. But the court erred by conflating the reasonable ground test of 

privileges analysis with the rational basis test of equal protection analysis. 

It also erred by concluding the second part of the privileges test would 

require weighing of facts, when the only “facts” alleged to be in dispute 

related to legislative history, which courts routinely analyze as a matter of 

law. Under the more exacting reasonable ground standard, the legislature 

did not have a reasonable ground to exempt the agricultural industry from 
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providing overtime protection to farmworkers performing dangerous jobs 

that serves the legislature’s stated goal of worker health and safety. While 

not necessary to the determination that the exemption does not meet the 

reasonable ground test, the racist origins of the exemption bolster this 

conclusion. The Workers demonstrate they meet both parts of the test and 

therefore the agricultural exemption violates the privileges or immunities 

clause of article I, section 12.  

The exclusion of farmworkers from overtime protection also 

violates the equal protection guarantee of article I, section 12 under any 

level of scrutiny. Because the exemption is based on the racially motivated 

exclusion of farmworkers from the federal Fair Labor Standards Act 

(“FLSA”) and because it excludes a workforce made up almost entirely of 

Latinx workers, strict scrutiny is the appropriate level of review.  In the 

alternative, because the health and safety protection of overtime is an 

important right, and farmworkers constitute a semi-suspect class, 

intermediate scrutiny is appropriate. Under either standard, the state lacks 

a sufficiently important interest to justify the distinction made. Even under 

rational basis review, the differential treatment of farmworkers from other 

workers, including those in similarly dangerous jobs, is so attenuated from 

the worker health and safety purpose as to render the distinction arbitrary 
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and irrational. Moreover, the classification is based on historical prejudice, 

and thus is not rational as a matter of law.  

For these reasons, this Court should hold as a matter of law that the 

agricultural exemption from overtime protection, RCW 49.46.130(2)(g), 

violates article I, section 12 of the Washington Constitution.  

B. Standards of Review and Nature of Challenge 

 The constitutionality of a statute is reviewed de novo. Schroeder v. 

Weighall, 179 Wn.2d 566, 571, 316 P.3d 482 (2014). This Court reviews 

“a trial court’s order on cross motions for summary judgment and related 

evidentiary rulings de novo.” Wilkinson v. Chiwawa Cmtys. Ass’n, 

180 Wn.2d 241, 249, 327 P.3d 614 (2014) (citations omitted). An order 

granting summary judgment may be affirmed on any legal basis supported 

by the record. LaMon v. Butler, 112 Wn.2d 193, 200-01, 770 P.2d 1027, 

cert. denied, 493 U.S. 814 (1989).  

The Workers present a facial challenge to the agricultural 

exemption from overtime, RCW 49.46.130(2)(g). No set of circumstances 

exists in which this provision can be constitutionally applied to any 

farmworker. See City of Redmond v. Moore, 151 Wn.2d 64, 669, 

91 P.3d 875 (2004). In the alternative, the Workers challenge the 

exemption as-applied to the specific context of their work at DeRuyter and 

the similar context of the dairy industry as a whole. See id. 

http://links.casemakerlegal.com/states/WA/books/Case_Law/results?ci=14&search%5bCite%5d=112+Wn.2d+193&fn=Washington%20Appellate%20Practice%20Deskbook
http://links.casemakerlegal.com/states/WA/books/Case_Law/results?ci=14&search%5bCite%5d=112+Wn.2d+200#page200&fn=Washington%20Appellate%20Practice%20Deskbook
http://links.casemakerlegal.com/states/WA/books/Case_Law/results?ci=14&search%5bCite%5d=112+Wn.2d+201#page201&fn=Washington%20Appellate%20Practice%20Deskbook
http://links.casemakerlegal.com/states/WA/books/Case_Law/results?ci=14&search%5bCite%5d=770+P.2d+1027&fn=Washington%20Appellate%20Practice%20Deskbook
http://links.casemakerlegal.com/federal/US/books/Supreme_Court_Opinions/results?ci=14&search%5bCite%5d=493+U.S.+814&fn=Washington%20Appellate%20Practice%20Deskbook
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C. The agricultural exemption from overtime violates the privileges 
and immunities clause.  

Article I, section 12 of the Washington Constitution provides that 

“[n]o law shall be passed granting to any citizen, class of citizens, or 

corporation other than municipal, privileges or immunities which upon the 

same terms shall not equally belong to all citizens, or corporations.”  The 

agricultural exemption from overtime protection violates article I, 

section 12 because it grants a privilege or immunity to the agricultural 

industry which does not belong equally to other employers of workers in 

dangerous industries. 

This Court has recognized its duty “to resolve constitutional 

questions first under the provisions of our own state constitution before 

turning to federal law.” State v. Gregory, 192 Wn.2d 1, 14, 427 P.3d 621 

(2018). The Court has also “consistently recognized that the text and aims 

of article I, section 12 differ from that of the federal equal protection 

clause.” Ockletree v. Franciscan Health Sys., 179 Wn.2d 769, 775-76, 

317 P.3d 1009 (2014). Article I, section 12 is “more protective than the 

federal equal protection clause and require[s] a very different analysis in 

certain situations.” Schroeder, 179 Wn.2d at 572. “Privileges” analysis 

applies where a law implicates a “privilege” or “immunity.” Id.   
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The purpose and intent of the privileges or immunities clause is to 

secure equality of treatment by prohibiting undue favoritism. Ockletree, 

179 Wn.2d at 776. “[W]hen the State’s police power is manipulated to 

serve private interests at the expense of the common good, such legislation 

must be condemned as unreasonable and unlawful.” Am. Legion Post No. 

149 v. Dep’t of Health, 164 Wn.2d 570, 608, 192 P.3d 306 (2008) (citing 

Ralph v. City of Wenatchee, 34 Wn.2d 638, 644, 209 P.2d 270 (1949)). 

This Court applies a two-part test for privileges or immunities 

challenges under article I, section 12. First, the Court “ask[s] whether a 

challenged law grants a ‘privilege’ or ‘immunity’ for purposes of our state 

constitution.”  Schroeder, 179 Wn.2d at 573. If the answer is yes, the 

Court then asks whether there is a “reasonable ground” for granting that 

privilege or immunity. Id.  

In applying this test, the trial court correctly found the agricultural 

exemption implicates a fundamental right of state citizenship, and 

therefore that it grants a privilege or immunity in contravention of article I, 

section 12. CP 1214. The trial court also correctly found that whether the 

exemption implicates a fundamental right is a question of law. CP 1213. 

Although the trial court correctly concluded as a matter of law that the 

agricultural exemption implicated a fundamental right, it based its 

conclusion on a right not posited by the Workers: the right to work and 
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earn a wage. CP 1213. Both the Washington Constitution’s explicit right 

to protection of workplace safety and health laws for persons engaged in 

dangerous work and the right to work and earn a wage qualify as 

fundamental rights of state citizenship. Thus, this Court has two 

alternative bases to affirm the trial court’s conclusion that 

RCW 49.46.130(2)(g) implicates a privilege or immunity in contravention 

of article I, section 12. 

However, the trial court incorrectly formulated the standard 

governing the second part of the “privileges” test and erred in finding it 

would require weighing of facts, rather than making a determination of 

law. CP 1214; see infra IV.C.2.3  

For the reasons articulated below, the Workers request this Court 

hold as a matter of law that RCW 49.46.130(2)(g) grants a privilege or 

immunity, the legislature had no reasonable ground for granting the 

agricultural industry the exemption from overtime protection, and the 

exemption violates article I, section 12 of the Washington Constitution. 

                                                           
3 The only “facts” the trial court found needed to be weighed to determine 

whether the legislature had reasonable grounds were “issues of legislative intent and 
legislative history.” CP 1214. These are not issues of fact. See BNSF Ry. Co. v. Clark, 
192 Wn.2d 832, 837, 434 P.3d 50 (2019) (analyzing legislative history for the purpose of 
statutory interpretation). 
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1. The trial court correctly found the exemption grants a 
privilege or immunity. 

The benefits triggering privilege or immunity analysis are benefits 

implicating fundamental rights of state citizenship. Schroeder, 179 Wn.2d 

at 573 (citing State v. Vance, 29 Wash. 435, 458, 70 P. 34 (1902)). This 

Court has consistently looked to early cases to identify such fundamental 

rights, citing often to Vance. See id. at 572-73; Ockletree, 179 Wn.2d at 

778.  

Two concepts from Vance are pertinent to the privileges and 

immunities analysis, both of which can be traced from Washington case 

law to the venerable treatise by Thomas M. Cooley.4 The first allows 

declarations of unconstitutionality where express guarantees of a state 

constitution are implicated, as distinct from challenges based on the 

“spirit” of the constitution. See Vance, 29 Wash. at 458-59 (citing Smith v. 

Seattle, 25 Wash. 300, 308, 65 P. 612 (1900) (relying on two cases that 

cite to Cooley’s treatise)); App. Ex. A at 8, 13, 15-17. The second concept 

allows challenges under the privileges or immunities clause in situations 

that implicate “fundamental rights which belong to the citizens of the state 

by reason of such citizenship.” See Vance, 29 Wash. at 458 (citing Cooley, 

                                                           
4 Thomas M. Cooley & Alexis C. Angell, Treatise on the Constitutional 

Limitations Which Rest Upon the Legislative Power of the States of the American Union 
(6th ed. 1890) (Chapters VII, XI, and XIV attached in Appendix Exs. A-C).  
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Constitutional Limitations (6th ed.) 5975). Here, the explicit guarantee of 

article II, section 35 of the Washington Constitution falls squarely within 

the first concept in Vance. The right to work and earn a wage falls 

squarely within the second concept in Vance.  

a. The exemption implicates a fundamental right of state 
citizenship: the explicit guarantee of protection for workers in 
dangerous jobs in article II, section 35.  

Consistent with Vance, the Workers’ constitutional challenge is 

based on an express guarantee of the Washington Constitution: 

§ 35 Protection of employees. 
 
The legislature shall pass necessary laws for the protection of 
persons working in mines, factories and other employments 
dangerous to life or deleterious to health; and fix pains and 
penalties for the enforcement of the same. 

 
Const. art. II, § 35. This constitutional protection for workers—which 

scholars have linked to the framers’ central concern about corporate 

favoritism—was intended to provide for the protection of labor and to 

require the legislature to enact workplace health and safety laws like the 

overtime law. See CP 132-36 & 48 (referencing Robert F. Utter & Hugh D. 

Spitzer, The Washington State Constitution: A Reference Guide 7-11, 82 

(2d ed. 2013)); Ockletree, 179 Wn.2d at 775 (recognizing the privileges or 

immunities clause and the Washington Constitution were “passed during a 

                                                           
5 It appears the page number referenced in Vance is incorrect, as the referenced 

material is found on page 490. See App. Ex. B at 99. 
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period of distrust toward laws that served special interests” and concerns 

about the reach of corporate interests) & at 790-91 (Stephens, J., 

dissenting) (noting framers’ concerns with legislature corruption and 

corporate abuses). The fundamental right for workers in dangerous jobs to 

be protected by health and safety laws is both explicit in the constitution 

and may be said “to have been had in mind by the framers of that organic 

law.” Ockletree, 179 Wn.2d at 778 (quoting Vance, 29 Wash. at 458-59). 

 In 1959, the Washington Legislature adopted the Washington 

Minimum Wage and Hour Act, which provided overtime protections. 

Laws of 1959, ch. 294, § 3 (App. Ex. F at 189). The legislature excluded 

farmworkers from both minimum wage and overtime protections by 

eliminating them from the definition of “employee.” Id. § 1(5)(a) (App. Ex. 

F at 187-88). It was not until 1989, and only by initiative due to 

agricultural industry roadblocks in the legislative arena, that farmworkers 

gained coverage under the MWA’s minimum hourly wage provision, 

RCW 49.46.020. Laws of 1989, ch. 1, § 1 (Initiative Measure No. 518, 

approved November 8, 1988); see also CP 700-01 (describing legislative 

process leading up to the initiative). However, the legislature’s exemption 

of farmworkers from overtime protections remains. RCW 49.46.130(2)(g). 

The legislature’s stated purpose for enacting the MWA is to protect 

“the immediate and future health, safety, and general welfare of the people 
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of this state.” RCW 49.46.005(1). This Court has recognized that overtime 

is a health and safety protection. Anfinson v. FedEx Ground Package, Sys., 

Inc., 174 Wn.2d 851, 870, 281 P.3d 289 (2012) (stating “minimum wage 

laws have a remedial purpose of protecting against the evils and dangers 

resulting from wages too low to buy the bare necessities of life and from 

long hours of work injurious to health”) (citations and internal quotation 

marks omitted)). The right to overtime protection is so central to 

Washington’s worker health and safety system that employees cannot 

waive the right. Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 861, 

864, 93 P.3d 108 (2004).  

This Court has recognized that farmworkers “are engaged in an 

extremely dangerous occupation.” Macias v. Dep’t of Labor & Indus., 

100 Wn.2d 263, 274, 668 P.2d 1278 (1983). The undisputed facts of this 

case support this Court’s prior ruling: agriculture in Washington continues 

to be a dangerous industry. See supra Section III.A.2. The injury rate at 

the DeRuyter facility, consistent with other dairies statewide, was 121 

percent higher than the injury rate for all state industries combined. Id.  

Because article II, section 35 of the Washington Constitution 

explicitly guarantees workers in dangerous industries the protections of 

workplace health and safety laws like RCW 49.46.130, the exemption in 

RCW 49.46.130(2)(g) implicates a fundamental right of state citizenship.  
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The Workers here, who regularly worked over 40 hours per week in an 

extremely dangerous industry, are precisely the type of workers article II, 

section 35 was designed to protect. Thus, the Court need not look further 

than this enumerated and fundamental constitutional protection to strike 

down the agricultural exemption under the privileges and immunities 

clause. 

The conclusion that the right to health and safety protections for 

workers in dangerous jobs is fundamental is also bolstered by this Court’s 

early article I, section 12 jurisprudence on the broader categories of 

unenumerated rights that are considered “fundamental.” As set forth above, 

Vance and Washington’s other early cases rely on the Cooley treatise as a 

source for the fundamental rights encompassed by state privileges and 

immunities clauses. See Vance, 29 Wash. at 458. The Court in Vance 

includes a list of fundamental rights quoted nearly verbatim from Cooley: 

the right to remove to and carry on business therein; the right, 
by usual modes, to acquire and hold property, and to protect 
and defend the same in the law; the rights to the usual remedies 
to collect debts, and to enforce other personal rights; and the 
right to be exempt, in property or persons, from taxes or 
burdens which the property or persons of citizens of some other 
state are exempt from.  

 
Vance, 29 Wash. at 458 (citing Cooley, Constitutional Limitations (6th 

ed.) 597); cf. App. Ex. B at 99; see supra n.5. Cooley in turn relies on 

an earlier federal case, Corfield v. Coryell, 6 F. Cas. 546, 551-52, 4 
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Wash. C.C. 371 (Cir. Ct. E.D. Pa. 1823) (No. 3230), which provides a 

more encompassing list of fundamental rights than abbreviated in 

Vance: 

Protection by the government; the enjoyment of life and 
liberty, with the right to acquire and possess property of every 
kind, and to pursue and obtain happiness and safety; subject 
nevertheless to such restraints as the government may justly 
prescribe for the general good of the whole. The right of a 
citizen of one state to pass through, or to reside in any other 
state, for purposes of trade, agriculture, professional pursuits, 
or otherwise; to claim the benefit of the writ of habeas corpus; 
to institute and maintain actions of any kind in the courts of the 
state; to take, hold and dispose of property, either real or 
personal; and an exemption from higher taxes or impositions 
than are paid by the other citizens of the state; may be 
mentioned as some of the particular privileges and immunities 
of citizens, which are clearly embraced by the general 
description of privileges deemed to be fundamental . . . . 

 
Corfield, 6 F. Cas. at 551-52 (cited in Cooley at 490, App. Ex. B at 99 & 

Ex. C at 131); see also Andersen v. King Cnty., 158 Wn.2d 1, 60-61, 

138 P.3d 963 (2006) (J.M. Johnson, J., dissenting) (citing full list from 

Corfield as “the classic statement of the law on privileges and 

immunities”) & at 122-23 (Chambers, J., concurring in dissent) (citing 

Corfield for the rights encompassed by the privileges or immunities 

clause); Ockletree, 179 Wn.2d at 794 (Stephens, J., dissenting) (citing 

Corfield). 

Workplace safety and health legislation for dangerous industries 

under article II, section 35, including RCW 49.46.130, implicates multiple 
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fundamental rights listed in Corfield, including “protection by the 

government,” “the enjoyment of life and liberty, “the right to acquire and 

possess property of every kind,” and the right “to pursue and obtain . . . 

safety.” Corfield, 6 F. Cas. at 551-52; cf. Ockletree, 179 Wn.2d at 794-97 

(Stephens, J., dissenting) (concluding the right to be free from 

discriminatory employment practices is as fundamental as the 

“commercial rights” addressed by early cases); Macias, 100 Wn.2d at 274-

75 (holding the legislature’s exclusion of farmworkers from workers’ 

compensation coverage violated the equal protection clause, and that the 

privileges or immunities clause “independently supports the conclusion”). 

Thus, this Court’s jurisprudence further supports the Workers’ position 

that this Court should hold the exemption in RCW 49.46.130(2)(g) 

implicates the fundamental right of protection by workplace health and 

safety laws for dangerous industries, as guaranteed by article II, 

section 35.  

b. The agricultural overtime exemption also implicates the 
fundamental right to work and earn a wage. 

 The trial court concluded the overtime exemption implicated the 

fundamental right to work and earn a wage. CP 1213. The court 

recognized that RCW 49.46.130(2)(g) “treats a class of workers in a 

significantly different fashion than other wage earners engaged in the 
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business of selling their labor.” CP 1213-14. Like the right to protection of 

generally applicable workplace safety and health laws for dangerous 

industries based on article II, section 35 of the Washington Constitution, 

the right to work and earn a wage is also a fundamental right of state 

citizenship implicated by the overtime exemption. 

In concluding the fundamental right burdened by RCW 49.46.130(2) 

is “the right to work and earn a wage,” the trial court quoted the State v. 

Vance list of “fundamental rights of state citizenship” and reasoned that 

these rights “are primarily economic in nature; to conduct business, 

acquire, own and sell property, access the courts, collect debts, etc. . . By 

the same token, the right to work [sell your labor and earn a wage] also 

must be counted among the other ‘fundamental rights.’” CP 1213.  

 The trial court’s conclusion that the right to work and earn a wage 

is a fundamental right is consistent with Vance and Corfield. Justice 

William O. Douglas recognized the right to work is “the most precious 

liberty that man possesses.” Barsky v. Bd. of Regents, 347 U.S. 442, 472, 

74 S. Ct. 650, 98 L. Ed. 829 (1954) (Douglas, J., dissenting).6 He 

eloquently explained: 

                                                           
6 This Court’s decisions in the Fourteenth Amendment due process context 

concluding the right to pursue an occupation is not “fundamental” are not dispositive of 
the scope of the Workers’ fundamental rights under article I, section 12. Compare Fields 
v. Dep’t of Early Learning, -- Wn.2d --, 434 P.3d 999, 1004 (2019), with Ockletree, 
179 Wn.2d at 793 (Stephens, J., dissenting) (“fundamental rights” under the privileges or 
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Man has indeed as much right to work as he has to live, to 
be free, to own property. The American ideal was stated by 
Emerson in his essay on Politics, ‘A man has a right to be 
employed, to be trusted, to be loved, to be revered.’ It does 
many men little good to stay alive and free and propertied, 
if they cannot work. To work means to eat. It also means to 
live. For many it would be better to work in jail, than to sit 
idle on the curb. The great values of freedom are in the 
opportunities afforded man to press to new horizons, to pit 
his strength against the forces of nature, to match skills 
with his fellow man. 

Id. 

 This Court should affirm the trial court’s conclusions that the right 

to work and earn a wage is a fundamental right under article I, section 12 

and that RCW 49.46.130(2)(g) implicates that right by treating agricultural 

workers differently than other wage earners engaged in the business of 

selling their labor.  

2. There is no reasonable ground for the agricultural exemption 
as a matter of law.  

 The article I, section 12 reasonable ground test is different from 

and more exacting than rational basis review under equal protection 

jurisprudence. Schroeder, 179 Wn.2d at 574; Ockletree, 179 Wn.2d at 
                                                                                                                                                
immunities clause of the Washington Constitution are not limited “to those deserving 
heightened scrutiny under federal law” because they are “more prosaic than the 
‘fundamental rights’ guaranteed by due process.”); see also Vance, 29 Wash. at 458 
(citing Cooley at 597 which refers to rights protected by Article IV of the U.S. 
Constitution as the source of “privileges”). The right to work and earn a wage falls within 
the broader scope of fundamental rights under the privileges or immunities clause of the 
state constitution. See Clark Neily, Judicial Engagement Means No More Make-Believe 
Judging, 19 Geo. Mason L. Rev. 1053, 1069-70 n.71 (2012) (noting the U.S. Supreme 
court has recognized the fundamental right to pursue a calling under Article IV privileges 
and immunities and also found the same right not to be fundamental under the 14th 
Amendment due process clause). 
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783, 797 (Stephens, J., dissenting) (recognizing that if the reasonable 

ground test did not require more than rational basis review, “there would 

be no reason to confine its scope to laws concerning a fundamental right 

of state citizenship”) (citation and internal quotation marks omitted). The 

trial court framed the second part of the test as whether there is a 

“reasonable basis” for granting the identified privilege or immunity, 

conflating the reasonable ground test with equal protection rational basis 

analysis. CP 1213-14 (emphasis added).  

The difference between these two standards is important. Under 

the reasonable ground prong of the privileges or immunities test, courts 

must make a legal determination by “scrutiniz[ing] the legislative 

distinction to determine whether it in fact serves the legislature’s stated 

goal.” Schroeder, 179 Wn.2d at 574 (emphasis added). Under the equal 

protection rational basis standard, a classification merely “must be 

rationally related to a legitimate state interest.” DeYoung v. Providence 

Med. Ctr., 136 Wn.2d 136, 144, 960 P.2d 919 (1988).   

The reasonable ground test involves an interpretation of law (not 

fact) because courts must “tak[e] a statute as they find it.” Ockletree, 179 

Wn.2d at 797 (Stephens, J., dissenting). “Under the reasonable ground test 

a court will not hypothesize facts to justify a legislative distinction.” 

Schroeder, 179 Wn.2d at 574. The basis to justify the legislative 
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distinction must be found in the legislation or legislative history itself. Id. 

“To meet the reasonable ground requirement, distinctions must rest on real 

and substantial differences bearing a natural, reasonable, and just relation 

to the subject matter of the act.” Ockletree, 179 Wn.2d at 783. 

a. The exemption does not serve the stated health and safety goal 
of the legislation. 

There is no reasonable ground for exempting agriculture from 

overtime protection because the exemption does not serve the legislature’s 

stated goal of protecting health and safety. See Schroeder, 179 Wn.2d at 

574; RCW 49.46.005(1). This Court has recognized that goal as the 

purpose of the overtime protection of the MWA. Anfinson, 174 Wn.2d at 

870. There is no indication the legislature considered the health and safety 

of farmworkers when excluding them from the MWA protections.7 In fact, 

affording overtime protection to workers in dangerous industries and 

excluding farmworkers is entirely inconsistent with the health and safety 

goal of the MWA. See Schroeder, 179 Wn.2d at 487 (“If we are to uphold 

[the statute in question], that law must be justified in fact as well as in 

theory.”). Once the legislature chose to protect some workers in dangerous 

jobs, it was obligated to extend that protection to all workers in dangerous 

                                                           
7 The only reference to farm worker health and safety found in the legislative 

history concerning the MWA is a 1975 letter from a Toppenish Farm Worker Health 
Center doctor advocating against the exclusion because of the impact on a farm worker’s 
“entire life, including his health.” CP 661 ¶ 10 & 694.   
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jobs, including farmworkers, unless it had a reasonable ground to exclude 

them. See Andersen, 158 Wn.2d at 123-24 (Chambers, J., concurring in 

dissent) (recognizing the privileges or immunities “clause protects all of us 

from privileges granted on unequal terms”). The agricultural exemption 

fails the reasonable ground test because the exclusion of farmworkers 

from overtime protection does not bear a natural, reasonable, and just 

relation to the goal of the MWA’s overtime provision—protecting worker 

health and safety. 

b. The racist origins of the agricultural exemption provide 
important context for the reasonable ground analysis. 

Because the Workers have demonstrated they meet both parts of 

the privileges analysis, an examination of the racist origins of the 

agricultural exemption is not necessary to this Court’s determination that 

the exemption violates article I, section 12.8 However, courts should not 

turn a blind eye to exclusionary and discriminatory traditions that have 

long been enshrined in our legal system. See State v. Saintcalle, 178 

Wn.2d 34, 75-76, 108-10, 309 P.3d 326 (2013) (González, J., concurring) 

                                                           
8 The only questions of “fact” alleged by DeRuyter and the Industry Groups at 

summary judgment related to the racist history of the agricultural exemption at its origins 
on the federal level. See CP 750-55. Treating the legislative history as adjudicative facts 
would lead to the absurd result of a trial on issues courts routinely determine as a matter 
of law. It is appropriate when undergoing constitutional analysis for courts to take 
judicial notice of “legislative facts” even where the underlying studies or “facts” are “not 
necessarily indisputably true but  . . . more likely [true] than not true.” State v. Gregory, 
192 Wn.2d at 22 (internal quotation marks and citations omitted). See supra n.3. 
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(exposing historical and racially exclusionary roots of peremptory 

challenges and urging Court to end racial discrimination that underlies 

their use); McCreary Cnty. v. ACLU, 545 U.S. 844, 866, 125 S. Ct. 2722, 

162 L. Ed. 2d 729 (2005) (rejecting contention that purpose should be 

inferred only from the latest in a series of governmental actions because 

precedent forbids courts from “turn[ing] a blind eye to the context in 

which [a] policy arose”).9 

 The MWA’s exemption of farmworkers from overtime protections 

was modeled after the FLSA. Compare Laws of 1959, ch. 294, § 1(5)(a), 

with 29 U.S.C. §§ 203(f) & 213(a)(5)-(6) (App. Ex. F at 187-88 & Ex. G 

at 192 & 201)10; see also Anfinson, 174 Wn.2d at 867-70 (recognizing 

MWA definition of “employee” was based on the FLSA); Peterson v. 

Hagan, 56 Wn.2d 48, 56, 351 P.2d 127 (1960) (“The 1959 act . . . follows 

the pattern of the Federal Fair Labor Standards Act.”). When Congress 

enacted the FLSA in 1938, it excluded farmworkers from the protection of 

                                                           
9 See also Timbs v. Indiana, -- U.S. --, 139 S. Ct. 682, 688, 203 L. Ed. 2d 11 

(2019) (considering the lineage of the Excessive Fines Clause and continued historical 
abuses when “Southern States enacted Black Codes to subjugate newly freed slaves and 
maintain the prewar racial hierarchy” to conclude the protection from such fines was 
incorporated into the Due Process Clause of the Fourteenth Amendment); id. at 693-98 
(Thomas, J., concurring in judgment) (elaborating further on the English origins and 
subsequent American abuses aimed at the perpetuation of the plantation system). 

 
10 The current FLSA agricultural exemption from overtime is found at 

29 U.S.C. § 213(b)(12)-(13). 
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the FLSA, just as it had excluded them from other New Deal laws passed 

during the same era.11  

To pass New Deal legislation, President Roosevelt needed the 

votes of Southern Democrats, who voted as a bloc to maintain the 

economic and social subordination of black farmworkers and Southern 

racial inequality. See CP 934-39, 981-82; CP 1017; Perea, 72 Ohio St. L.J. 

at 102-03, 114-17. Indeed, Congress tailored New Deal legislation to 

avoid disturbing the south’s “racial civilization” by excluding agricultural 

and domestic labor, the principal occupational categories of blacks at the 

time. CP 1017. This was a “compromise” which left even the most 

heinous aspects of regional repression, such as lynching, beyond the rule 

of law. Id.; Perea, 72 Ohio St. L.J. at 103. “Aware of, yet remaining 

indifferent to the exclusion of blacks, once again Congress acquiesced in 

southern racism by excluding most blacks from the FLSA. Once again, the 

device was exclusion by proxy by excluding agricultural employees.” Id. 

at 117. Southern lawmakers were explicit about their racist beliefs and fear 

                                                           
11 See Richard Rothstein, The Color of Law: A Forgotten History of How Our 

Government Segregated America 4, 31 & 155-56 (1st ed. 2017) (the exclusion of 
farmworkers was motivated by racism and capitulation to the commitment to white 
supremacy); Juan F. Perea, The Echoes of Slavery: Recognizing the Racist Origins of the 
Agricultural and Domestic Worker Exclusion from the National Labor Relations Act, 
72 Ohio St. L.J. 95, 96 n.1 (2011). 
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that the culture of white supremacy would be disrupted when enacting the 

FLSA. 

We may rest assured, therefore, that when we turn over to a 
Federal bureau of board the power to fix wages, it will 
prescribe the same wage for the Negro that it prescribes for 
the white man.  Now, such a plan might work in some 
sections of the United States but those of us who know the 
true situation know that it just will not work in the South. 
You cannot put the Negro and the white man on the same 
basis and get away with it. 

82 Cong. Rec. 1404 (1937) (Rep. Wilcox of Florida) (App. Ex. D at 

179); see also 82 Cong. Rec. App. 442 (1937) (Rep. Cox of Georgia 

expressing fear that federal interference in the form of the FLSA 

would disrupt “the standards and customs which shall determine the 

relationships of our various groups of people in the South”) (App. Ex. 

E at 183-85). 

 In adopting the FLSA’s agricultural exemption, the Washington 

legislature incorporated this racist history into the MWA, apparently 

without question or debate. As Justice González recognized in Saintcalle, 

where exclusionary practices are brought into our laws without question or 

record of substantive debate, this Court has a special role in examining 

those origins, especially where an exclusion is rooted in racism and 

continues to perpetuate racial discrimination. 178 Wn.2d at 109-11 

(González, J., concurring). This case calls upon the Court to play that 
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special role, where our legislature passed a law drawn from a federal 

statute demonstrably infected by racial bias.  

In Saintcalle, Justice González examined the historical origins of 

peremptory challenges, first adopted in England, and then adopted in 

Washington when “racial minorities and women were completely 

ineligible for jury service.” Id. at 75 & 108-09. Justice González called for 

the abolishment of peremptory challenges because, among other evils, 

such juror challenges continue to propagate racial discrimination today. Id. 

at 116. Similarly, the agricultural exemption, rooted in the racism of the 

New Deal era, continues to propagate its legacy of discrimination today by 

excluding Washington farmworkers (over 99 percent of whom identify as 

Latinx) from overtime protection.12 The racist origins of the MWA’s 

agricultural exemption from overtime protection bolster the conclusion 

that there is no reasonable ground for the exemption which bears a natural, 

reasonable, and just relation to MWA’s purpose of protecting the health 

and safety of workers. This Court should find the agricultural exemption 

                                                           
12 See William M. Wiecek, Structural Racism and the Law in America Today: 

An Introduction, 100 Ky. L.J. 1, 5-6 (2011-12) (recognizing that the exclusion of African 
Americans from New Deal opportunities originated in traditional racism to preserve the 
racial order of the Jim Crow South and that once set in motion, the structure of exclusion 
and discrimination endured “as powerful as ever, even if no longer deliberately racist”); 
Ian F. Haney Lopez, Institutional Racism; Judicial Conduct and a New Theory of Racial 
Discrimination, 109 Yale L.J. 1717, 1843-44 (2000) (examining institutionalized racism 
which progresses, unquestioned, as the greatest source of ongoing harm to people of 
color, in the context of the near total exclusion of Mexican Americans from grand juries 
even though decisionmakers lacked conscious discriminatory intent). 
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from overtime protection violates article I, section 12 of the Washington 

Constitution and therefore is unconstitutional. 

D. The exclusion of farmworkers from overtime violates the equal 
protection promise of article I, section 12 under any level of 
scrutiny. 

Article I, section 12 of the Washington Constitution also 

guarantees equal protection of the law. Here, under any level of scrutiny, 

by excluding farmworkers from overtime protections, the MWA fails to 

provide equal protection of the law and therefore violates article I, 

section 12 of the Washington Constitution.13 In its order on summary 

judgment, the trial court did not independently analyze the Workers’ 

alternative equal protection arguments. The court, however, stated that 

“[t]he level of scrutiny must be determined by reference to issues of 

legislative intent and legislative history and a determination of whether a 

suspect class is implicated.” CP 1214. The court found these issues to 

present “material facts proffered by both the Plaintiffs and the Defendants 

which are divergent and that will require the Court to weigh the same” and 

therefore denied summary judgment to both parties. CP 1214. 

The trial court erred in concluding that the level of scrutiny and 

whether the exemption burdens a suspect class were questions of fact. The 

                                                           
13 Should the Court find for the Workers under the “privileges” analysis, this 

Court need not reach the Workers’ equal protection arguments. But see Schroeder, 
179 Wn.2d at 577-79.  
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determination of the applicable level of scrutiny and whether a law 

withstands such scrutiny are questions of law. See Schroeder, 179 Wn.2d 

at 571, 577-79 (reviewing constitutionality of statute based on article I, 

section 12 challenge de novo); United States v. Baker, 63 F.3d 1478, 1490 

(9th Cir. 1995) (“Equal protection claims are questions of law which we 

review de novo.”); State v. Schmidt, 323 P.3d 647, 655 (Alaska 2014) 

(“Identifying the applicable level of scrutiny in an equal protection case is 

a question of law.”). This Court should hold as a matter of law that the 

exclusion of farmworkers from overtime protection in 

RCW 49.46.130(2)(g) fails to provide equal protection of the law under 

any level of scrutiny. 

1. The exclusion of farmworkers is subject to and fails strict 
scrutiny. 

“A facially neutral law . . . warrants strict scrutiny” if “it can be 

proved that the law was motivated by a racial purpose or object, or if it is 

unexplainable on grounds other than race.” Hunt v. Cromartie, 

526 U.S. 541, 546, 119 S. Ct. 1545, 143 L. Ed. 2d 731 (1999) (internal 

quotations omitted); see also Vill. of Arlington Heights v. Metro. Hous. 

Dev. Corp., 429 U.S. 252, 265-66, 97 S. Ct. 555, 50 L. Ed. 2d 450 (1977) 

(requiring proof of discriminatory purpose or “a clear pattern, 

unexplainable on grounds other than race, emerges from the effect of state 



33 

 

action” to apply strict scrutiny to a facially neutral law); Macias, 100 

Wn.2d at 269-71. “Strict scrutiny requires that the infringement is 

narrowly tailored to serve a compelling state interest.” Amunrud v. Bd. of 

Appeals, 158 Wn.2d 208, 220, 143 P.3d 571 (2006). “Few laws survive 

[strict] scrutiny.” Witt v. Dep’t of Air Force, 527 F.3d 806, 817 (9th Cir. 

2008).  

Strict scrutiny is the appropriate level of review. The Washington 

legislature incorporated the FLSA’s exclusion of farmworkers when 

enacting the MWA. Supra Section IV.C.2.b. In doing so, the legislature 

also incorporated the racist underpinnings of the FLSA’s overtime 

exemption, which relied on race in determining workers’ eligibility for fair 

labor standards, including overtime. Id. The purposeful racial 

discrimination underlying the FLSA’s exclusion applies equally to the 

MWA’s and warrants strict scrutiny.14  

In addition, there is a clear pattern, unexplainable on grounds other 

than race, which justifies strict scrutiny. See Arlington Heights, 429 U.S. 

at 265-66; Macias, 100 Wn.2d at 269-71. As distinguished from the 73 

percent of Latinx individuals affected by the exclusion of farmworkers 

                                                           
14 If the Court finds that the Workers’ right to necessary workplace health and 

safety enactments or the right to work and earn a wage are “fundamental” for equal 
protection purposes, strict scrutiny will also apply. Plyler v. Doe, 457 U.S. 202, 216, 102 
S. Ct. 2382, 72 L. Ed. 2d 786 (1982); State v. Hirschfelder, 170 Wn.2d 536, 550, 242 
P.3d 876 (2010). 
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from workers’ compensation in Macias, here, close to 100% of people 

affected by the exclusion today are Latinx. See supra Section III.A.3. This 

constitutes the pattern of “dramatic impact” acknowledged to trigger strict 

scrutiny. See Macias, 100 Wn.2d at 271.  

The original basis for the FLSA’s agricultural overtime exemption 

was to perpetuate the racial hierarchy of the South. This is not a 

“compelling state interest” that could justify the exclusion of farmworkers 

from overtime protection. The vestiges of this history are manifest today 

in the exclusion of a workforce that is comprised almost entirely of people 

of color.15 The exclusion of farmworkers from the health and safety 

protection of overtime is not narrowly tailored to serve a compelling state 

interest and therefore deprives farmworkers of equal protection of the law. 

2. In the alternative, the exclusion burdens an important right 
and a semi-suspect class and fails intermediate scrutiny. 

This Court applies intermediate scrutiny to laws that burden both 

“an important right and a semi-suspect class not accountable for its 

status.” Schroeder, 179 Wn.2d at 578 (citations and internal quotation 

marks omitted). “Under the intermediate scrutiny test, the challenged law 

                                                           
15 “Because prejudice spawns prejudice . . .  a history of unequal treatment 

requires sensitivity to the prospect that its vestiges endure.” City of Cleburne v. Cleburne 
Living Ctr., 473 U.S. 432, 472 n.24, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985) (Marshall, 
J., concurring in part and dissenting in part). 
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must be seen as furthering a substantial interest of the state.” State v. 

Schaaf, 109 Wn.2d 1, 17, 743 P.2d 240 (1987) (citations and internal 

quotation marks omitted). The exclusion of farmworkers from overtime 

protection fails intermediate scrutiny because it burdens an important right 

and a semi-suspect class—poor, Latinx workers who have been unable to 

make political gains in the legislature—and does not further any 

substantial state interest.  

The exclusion of farmworkers from overtime protection burdens an 

important right. As “fundamental rights of state citizenship,” privileges or 

immunities for purposes of an article I, section 12 reasonable ground 

analysis are also “important rights” for the purposes of equal protection 

analysis. Schroeder, 179 Wn.2d at 578; see supra Section IV.C.1. Even if 

this Court were to rule the exemption does not implicate a fundamental 

right, overtime protection for workers in dangerous jobs is certainly an 

important right. See Anfinson, 174 Wn.2d at 870 (recognizing remedial 

purpose of overtime is to protect against long hours of work injurious to 

health); Parrish v. W. Coast Hotel Co., 185 Wn. 581, 584, 55 P.2d 1083 

(1936) (recognizing importance of minimum wage statutes in protecting 

the public interest, as well as the wage earner). Excluding farmworkers 

from this protection burdens their article II, section 35 right to necessary 

workplace health and safety enactments. Additionally, the right to work 
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and earn a wage are important employment protections. This Court has 

recognized other employment protections as important rights. See Griffin v. 

Eller, 130 Wn.2d 58, 65, 922 P.2d 788 (1996) (employment protections 

afforded by the law against discrimination are important).   

The exclusion also burdens a semi-suspect class not accountable 

for its status. Farmworkers in Washington are overwhelmingly Latinx and 

continue to earn poverty wages. Supra Section III.A.3.; see also Macias, 

100 Wn.2d at 271, 274 (finding farmworkers’ mean family income, 

adjusted for inflation today, were well below the poverty level even for a 

family of two); Daniel Rothenberg, With These Hands: The Hidden World 

of Migrant Farmworkers Today 54 (1998) (“The continued poverty and 

marginalization of farmworkers draws attention to the profound structural 

inequities that define our nation’s farm labor system.”). This Court 

recognizes that the poor are a semi-suspect class. Schaaf, 109 Wn.2d at 17 

(citing State v. Phelan, 100 Wn.2d 508, 514, 671 P.2d 1212 (1983)). 

Farmworkers’ average level of formal education is eighth grade and 

almost 100 percent speak a primary language other than English. CP 460 

& 578. 

In addition, Washington farmworkers have faced historical and 

ongoing exclusions from basic worker protections afforded other workers. 

Where farmworkers have gained access to some of the rights afforded to 
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other workers, it has been through judicial intervention. See Lopez 

Demetrio v. Sakuma Bros. Farms, Inc., 183 Wn.2d 649, 659, 355 P.3d 258 

(2015) (extending right to paid rest breaks to agricultural piece-rate 

workers); Rios v. Washington Dep’t of Labor & Indus., 145 Wn.2d 483, 

508, 39 P.3d 961 (2002) (concluding Department of Labor and Industries’ 

failure to protect farmworkers from pesticides through rulemaking was 

arbitrary); Bravo v. Dolsen Cos., 125 Wn.2d 745, 748-49, 888 P.2d 147 

(1995) (recognizing dairy workers’ right to organize under state law). 

Farmworkers have been unable to rectify their exclusion from MWA 

protections through the legislative process. See CP 105-07, 660-94 & 

1052-53 (describing 1975 effort to remove minimum wage and overtime 

exclusion and related legislative history); 700-01 (documenting 1988 

failed legislative effort to include farmworkers and need for action by 

initiative); & 720-29 (“The State of the State for Washington Latinos” 

documenting dramatic under-representation in political office, racially 

polarized voting, and racial disparities in education, housing, employment 

and health care). The combination of these factors—race, poverty, 

educational and linguistic barriers, and barriers to political remedies—

demonstrate that farmworkers “may well constitute the type of discrete 

and insular minority whose interests are a central concern in [this Court’s] 

state equal protection cases.” Schroeder, 179 Wn.2d at 579.  
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For the same reason there is no “compelling state interest” 

justifying the agricultural exemption under strict scrutiny, there is no 

“substantial state interest.” Supra Section IV.D.1. Because the exclusion 

of farmworkers burdens both an important right and a semi-suspect class 

and there is no substantial state interest that would justify their exclusion 

from the health and safety protection of overtime, MWA’s agricultural 

exemption fails intermediate scrutiny. 

3. Even under rational basis review, the exclusion of 
farmworkers is unconstitutional. 

Under rational basis review, a classification “must be rationally 

related to a legitimate state interest and will be upheld unless the 

classification rests on grounds wholly irrelevant to the achievement of a 

legitimate state objective.” DeYoung, 136 Wn.2d at 144. However, the 

“rational basis standard is not without teeth.” Andersen, 158 Wn.2d at 136 

(Fairhurst, J., dissenting) (citing DeYoung, 136 Wn.2d at 144); see also 

Fields v. Dep’t of Early Learning, 434 P.3d at 1008 (McCloud, J., 

concurring) (“Although rational basis review is the most relaxed form of 

judicial scrutiny, it is not toothless”) (internal citations and quotation 

marks omitted); Rodriguez v. Brand W. Dairy, 378 P.3d 13, 27-32 (N.M. 

2016) (applying New Mexico’s rational basis review and finding five 

separate rationales not sufficient to justify the exclusion of farm and ranch 



39 

 

workers from workers’ compensation). Even economic statutes may be 

deemed unconstitutional under rational basis review. Andersen, 158 

Wn.2d at 136 (Fairhurst, J., dissenting); see also Amunrud, 158 Wn.2d at 

229 (noting this Court “has been a historical, long-standing leader in 

protecting individual’s rights, especially those of the economically 

powerless”); Yakima Cnty. Deputy Sheriff’s Assn. v. Bd. of Comm’rs, 92 

Wn.2d 831, 842, 601 P.2d 936 (1979) (Utter, J., concurring) (where the 

nature of a right at stake is one of constitutional import it’s appropriate for 

courts to “grant less deference”). Here the agricultural exemption excludes 

a class of workers, farmworkers, from the protection of overtime without 

any relation to the health and safety purpose of the MWA. 

Under rational basis review this Court applies a three-part test.  

That test involves whether the legislative distinction: (1) treats all 

members of the class alike; (2) has a rational basis for treating differently 

those within and outside the class; and (3) is rationally related to the 

purpose of the legislation. DeYoung, 136 Wn.2d at 144. The relevant class 

is all workers, RCW 49.46.130(1), and the statute excludes farmworkers 

from the overtime protection that the vast majority of other workers 

receive.  Even if the class is workers in dangerous occupations, the 

overtime law does not treat all members of that class alike. Instead, it 

excludes farmworkers from the overtime protection that other workers in 
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dangerous industries receive.  

There is no rational basis for treating those within or outside the 

class differently. Office workers who work in relatively safe environments 

receive overtime protection, while farmworkers who face the risk of 

serious injury on a daily basis due to the nature of the agricultural 

industry, do not. Workers employed in dangerous occupations like 

construction and factory work receive overtime, while farmworkers, 

though working in equally or even more dangerous occupations, do not. 

See U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 533-34, 93 S. Ct. 2821, 

37 L. Ed. 2d 782 (1973) (no rational basis to deny food stamps to some 

households because the make-up of those households was irrelevant to the 

purpose of providing nutrition to low-income households). 

Moreover, the differential treatment is not related to the worker 

health and safety purpose of the MWA. Even under the rational basis test, 

“the relationship of a classification to its goal must not be so attenuated as 

to render the distinction arbitrary or irrational.” DeYoung, 136 Wn.2d at 

149. “A discriminatory classification that is based on prejudice or bias is 

not rational as a matter of law.” Miguel v. Guess, 112 Wn.App. 536, 553, 

51 P.3d 89 (2002); see also City of Cleburne, 473 U.S. at 446-50 

(applying rational basis review and invalidating zoning ordinance based 

on underlying irrational prejudice against persons with mental 
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disabilities); Andersen, 158 Wn.2d at 141 (Fairhurst, J., dissenting) 

(“When no rational basis supports a discriminatory statute, this court may 

presume that the statute is motivated by animus.”) (emphasis added).  

Here, the exclusion of farmworkers from overtime protection is 

based on the prejudice and bias rooted in the racist history of the FLSA 

and is therefore not rational as a matter of law. The agricultural exemption 

was included in the FLSA to preserve a racial structure that subjugated 

African-Americans. See supra Section IV.C.2.b. The Washington 

legislature’s unquestioning importation of the FLSA exemption carried 

with it the same irrational underpinnings as did Congress’s original 

racially-motivated decision.  

That the Washington legislature may not have consciously 

considered the racist origins of the FLSA exemption does not “cure” the 

taint of the original law. Farmworkers in Washington continue to be 

excluded from overtime protection based on the vestiges of the desire to 

deprive people of color of equal workplace protections. The exclusion of 

farmworkers is so attenuated from the worker health and safety purpose of 

the MWA that it renders the distinction arbitrary and irrational. The 

agricultural overtime exemption therefore fails the rational basis test.  
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E. The Workers are entitled to attorneys’ fees under RCW 49.48.030.  

RCW 49.48.030 provides for the award of attorneys’ fees “[i]n any 

action in which any person is successful in recovering judgment for wages 

or salary owed.” This remedial statute “must be construed liberally in 

favor of the employee.” Bates v. City of Richland, 112 Wn. App. 919, 939, 

51 P.3d 816 (2002) (citing Int’l Ass’n of Fire Fighters, Local 46 v. City of 

Everett, 146 Wn.2d 29, 34, 42 P.3d 1265 (2002)). “Washington courts 

have interpreted RCW 49.48.030 broadly.” Int’l Ass’n of Fire Fighters, 

146 Wn.2d at 35. An award of attorneys’ fees under RCW 49.48.030 is 

appropriate even when employees “are not recovering a money judgment, 

but are establishing their rights to receive payment” by reason of 

employment. Abels v. Snohomish Cnty. Pub. Util. Dist. No. 1, 69 Wn. 

App. 542, 557-58, 849 P.2d 1258 (1993) (holding that workers established 

a right to vacation pay upon retirement, therefore the case involved the 

payment of compensation for employment and thus fell within the broad 

definition of “compensation due to an employee by reason of 

employment” warranting an award of fees). 

Here, the Workers seek to establish “their rights to receive 

payment” for overtime hours based on the overtime premium. See Abels, 

69 Wn. App. at 557-58. If this Court issues an opinion that requires 

agricultural employers to pay overtime to farmworkers, the Court will be 
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establishing the Workers’ rights to receive payment by reason of 

employment. Therefore, the Workers will be entitled to attorneys’ fees 

under RCW 49.48.030.  

The Workers respectfully request that the Court award them 

reasonable attorneys’ fees incurred pursuant to RCW 49.48.030 and 

RAP 18.1(a) in an amount to be determined upon filing an affidavit of fees 

and expenses. See RAP 18.1.  

V. CONCLUSION 

The Workers respectfully ask this Court to declare the agricultural 

exemption, RCW 49.46.130(2)(g), unconstitutional and remand for entry 

of judgment in favor of the Workers. 
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CHAPTER VII. 

OF THE CIRCUl\ISTANCES UNDER WHICH A LEGISLATIVE EN.J.CTMENT 

MAY BE DECLARED UNCONSTITUTIO,\' AL. 

IN the preceding chapters we have examined somewhat briefly 
the legislative power of the State, and the bounds which expressly 
or by implication are set to it, and also some of the conditions 
necessary to its proper and nlid exercise. In so doing it ha.; 
been made apparent that, under some circumstances, it may be
come the duty of the courts to declare that what the legislature 
has assumed to enact is void, either from want of constitutional 
po1ver to enact it, or because the constitutional forms or condi
tions ha,·e not been obsened. In the further examination of our 
subject, it will be important to consider what the circumstances 
are under which the courts will feel impelled to exercise this 
high prerogafo·e, and what precautions should be obsened before 
assuming to do so. 

It must be e,·ident to any one that the po11er to declare a le
gislative enactment void is one which the judge, conscious of the 
fallibility of the human judgment, will shrink from exercising in 
any case where he can conscientiously and with due regard to 
duty and official oath decline the responsibility. The legislatirn 
and judicial are co-ordinate departments of the government, of 
equal dignity; each is alike supreme in the exercise of its proper 
functions, and cannot directly or indirectly, while acting within 
the limits of its authority, be subjected to the control or super
vision of the other, without an mmarrantable assumption by that 
other of power which, by the constitution, is not conferred upon 
it. The constitution apportions the powers of go,ernment, but it 
does not make any one of the three departments subordinate to 
another, when exercising the trust committed to it.1 The courts 
may declare legislati,·e enactments nnconstitutional and void in 
some cases, but not because the judicial power is snperior in 
degree or dignity to the legislative. Being required to declare 
what the law is in the cases which come before them, thev must 
enforce the constitution as the paramount law, whenever ~ legis-

1 B:itc>~ v. Kimball, 2 Chip. 77; Bniley Hawkins v. Governor, 1 Ark. 570; Pen-
v. l'iliin,l\'lphia, &c. R. R. Co., 4 Harr. ple o. Gov\'rnor, 20 Mich. 320; s. c. 18 
SS\J; Whittington v. Polk, 1 H. & J. 2:1G; Am. Rep. 89. 
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lati,·e enactment comes in conflict with it.1 But the courts sit, 
not to reYiew o:· rerisc the legislative action, but to enforce the 
legislatiYe will; and it is only where they find that the legislature 
has failed to keep within its constitutional limits, that they arc at 
liberty to disregard its action; and in doing so, they only do 
what every private citizen may do in respect to the mandates of 
the courts when the judges assume to act and to render judg
ments or decrees without jurisdiction. "In exercising this high 
authorit_,·, the judges claim no judicial supremacy; they are only 
the administrators of the public will. If an act of the legislature 
is held Yoid, it is not because the judges haYe any control over 
the leg-islative power, but because the act is forbidden by the con
stitution, and because the will of the people, which is therein 
declared, is paramount to that of their representatiYes expressed 
in any law." 2 

Xevertheless, in declaring a law unconstitutional, a court must 
necessarily co,·er the same ground ,Yhich has already been cov
ered by the legislatiYe department in deciding upon the propriety 
of enacting the law, and they must indirectly overrule the deci
sion of that co-ordinate department. The task is therefore a 
delicate one, and only to be entered upon with reluctance and 
hesitation. It is a solemn act in any case to declare that that 
body of men to whom the people haYe committed the sovereign 
function of making the laws for the commonwealth have delib
erately disregarded the limitations imposed upon this delegated 
authority, and usurped power which the people ha,·e been careful 
to withhold; and it is almost equally so when the act which is 
adjudged to be unconstitutional appears to be chargeable rather 
to careless and improvident action, or error in judgment, than to 
intentional disregard of obligation. But the duty to do this in a 
proper case, though at one time doubted, and by some persons 
persistently denied, it is now generally agreed that the courts 
cannot properly decline, and in its performance they seldom fail 
of proper support if they proceed with due caution and circum
spection, and under a proper sense as well of their own respon
sibility, as of the respect due to the action and judgment of the 
lawrnakers.3 

l Rice i·. State, 7 Ind. 332; Blooilgood to enforcce unconstitutional enactments. 
11. Mohawk & Hudson Railroad Co., 18 One of these-the case of Trevett v. 
Wend. 9. Weedon, decided by the Superior Court 

2 Lindsay v. Commissioners, &c., 2 Bay, of Rhode Island in 1786 - is particu-
38, 61; People v. Rucker, 5 Col. 5. larly interesting as being the first well 

8 There are at least two cases in Amer- authenticated case in which a legisla
ican judicial history where judges ha,·e tive enactment was held to be void be
been impeached as criminais for refusing cause of conflict with the State constitu-

13 
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I. In view of the considerations which have been suggested, 
the rule which is adoptcrl by some colll'ts, that they will not de-

tion. Mr. Arnold, in his history of Rhode 
Island, Vol. II. c. 24, gives an account of 
this case; and the printed brief in oppo
sition to the law, ancl in defence of the 
impeached judges, is in possession of tl1e 
present writer. The act in question was 
one which imposed a heavy penalty on 
any one who should refuse to receive on 
the same terms as specie the bills of a 
bank clrnrtered by the State, or who 
shonlcl in any way discourage the circu
ln tion of such bills. The penalty was 
made collectible on summary conviction, 
without jury trial; and the act was held 
void on the ground that jury trial was 
expressly given by the colonial charter, 
which then constituted the constitution of 
the State. Although the judges were not 
removed on impeachment, the legislature 
refused to re-elect them when their terms 
expired at the encl of the year, ancl sup
planted them by more pliant tools, by 
whose assistance the paper money was 
forced into circulation, ancl public and 
private debts extinguished by means of 
it. Concerning the other case, we copy 
from the \Vestern Law ).Ionthly, "Skrtch 
of Hon. Calvin Pease," Vol. V. p. 3, 
June, 1868: "The first session of the Su
preme Court [of Ohio] uncler the consti
tution was held at ,v arren, Trumbull 
County, on the first TuPstlay of June, 
1803. The State was dil'ided into three 
circuits .... The Third Circuit of the 
State was composed of the counties of 
,vashington, Belmont, Jdferson, Colum
biana, rrnd Trumbull. At this session of 
the legisla_ture, ).Ir. Pease wrrs rrppointed 
Presiuent Juclge of the Third Circnit in 
April, 1803, rrnd though nearly twenty
seven years old, he was very youthful in 
his appearance. He held the office until 
Jlarch 4, 1810, when he sent his resigna
tion to Governor Huntingdon .... Dur
ing his term of service upon the bench 
many interesting questions were presented 
for uecision, and among them the consti
tutionality of some portion of the act of 
180:i, defining the duties of justices of the 
peace; and he decided that so much of 
the fifth section as gave justices of the 
peace jurisdiction exceeding ~:20, and so 
much of the twenty-ninth section as pre
vented plaintiffs from recovering costs in 
adions commenced by original writs in 

the Court of Common Pleas, for sums be
tween :$:Wand ':,,::,o, were repugnant to the 
Constitution of the United i::,tates and of 
the State of Ohio, and therefore null and 
void. . . . Tlie clamor and abuse to 
which this decision gave rise was not in 
the least mitigated or diminished by the 
circumstance that. it was concurred in 
by a majority of the judges of the 
Supreme Court, Messrs. Huntinguon and 
Toe!. . . . At the session of the legis
lature of 1807-8, steps were taken to 
impeach !nm rrnd the jnclges of the 
Supreme Court who concurred with 
l1im; hut the resolutions introduced into 
the House were not acted upon during 
the session. Ilut the scheme was not 
abandoned. 1\.t an early day of the next 
session, and with almost indecent hrrste, 
a committee wrrs appointed to inquire 
into the conduct of the offencling juclges, 
and with leave to exhibit rrrticles of im
peachment, or report otherwise, as the 
facts might justify. The committee with
out delay reported articles of impeach
ment agrrinst Messrs. Pease and Tocl, 
but not against Huntingdon, who in the 
mean time had been elected governor of 
the State .... The articles of impeach
ment were preferred by the House of Rep
resentrrti ves on the 23d clay of December, 
1808. He was summoned at once to ap
perrr before the senate rrs a high court of 
impeachment, and he promptly obeyed 
the summons. The managers of the pro
secution on the part of the House were 
Thomas ).lorris, rrfterwards senrrtor in 
Congress from Ohio, Joseph i::,harp, James 
Pritchard, Samuel .\larrett, and Othniel 
Tooker. . . . Se,·eral days were con
sumed in the inYestigation, hut the trial 
resulted in the acquittal of the respon
dent." Sketch of llon. George Tod, Au
gust number of srrme volume: "At the 
session of the legislature of 1808-9, he 
wrrs impeached for concurring in decisions 
made I,y Judge Perrse, in the counties of 
Trumlrnll rrml Jefferson, that certain pro
visions of the act of the legislature, prrssed 
in 1805, defining the duties of justices of 
the peace, were in conflict with the Con
stitution of the United ~tates rrnd of the 
Strrte of Ohio, and therefore mid. These 
decisions of the courts of Common Pleas 
and of the S ,1preme Court, it was insisted, 
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eide a legislative act to be unconstitutional by a majority of a 
bare quorum of the judges only, - less than a majority of all, -
but will instead pm,tpo11e the argument until tho bench is full, 
seems a very prudent and proper precaution to be obsern:d before 
entering upon qnestiom; t,;O delicate and so important. The bene
fit of the wisdom and lkliberation of m·cry judge ought to be had 
under circumstances so gra ,·c. Something more than private 
rights arc inrnh9d ; the fnndamontal law of the State is in ques
tion, as ,vell as the correctness of legislati vc action ; and consid
erations of conrtesy, as well as the importance of the question 
involved, should lead the court to decline to ad at all, where they 
cannot sustain the legislative action, until a full bench has been 
consulted, and its deliberate opinion is found to be against it. 
But this is a rule of propriety, not of constitutional obligation ; 
and though generally adopted and observed, each court will rcgn
latc, in its own discretion, its practice in this particular.1 

were not only an assault upon the wisdom 
and dignity, but also upon the supremacy 
of the legislature, which passed the act 
in question. This could not be endured; 
and the popular fury against the judi:es 
rose to a very high piteh, and the senator 
from the county of Trumbull in the legis
lature at that time, Calvin Cone, F.sq., 
took no pains to soothe the offended dig
nity of the members of that body, or their 
sympathizing constituents, but pressed a 
eontrary line of conduct. The ju,lges 
must be brought to justice, he insisted 
vehemently, and be punished, so that 
others might be terrified 1,y the example, 
and deterred from committing similar of
fences in the future. The charges against 
l\Ir. Tod were substantially the same as 
those against Mr. Pease. Mr. Tod was 
first tried, and acquitted. The managers 
of the impeachment, aR well as the result, 
were the same in both eases." 

I Briscoe v. Commomvealth Bank of 
Kentucky, 8 Pet. 118. It has been in
timated that inferior courts should not 
presume to pass upon constitutional ques
tions, but ought in all cases to treat stat
utes as valid. Ortman ,,. Greenman, 4 
Mich. 291. But no tribunal can exercise 
judicial power unless it is to deci,le ac
cording to its judgment; and it is difficult 
to discover any principle of justice which 
can require a magistrate to enter upon 
the execution of a sfatute when he be
lieves it to be invalid, e~pecially when he 
must thereby subject himself to proseeu-

tion, without any indemnity in the law if 
it proves to be inrnlid. L'ndoubtedly 
when the highest courts in the land hesi
tate to declare a law unconstitutional. and 
allow much weight to the legislative judg
ment, the inferior courts ,hould be st.ill 
more reluctant to exereise this power, and 
a becoming modesty would at least be 
expected of those judicial officers who 
have not been trained to the investigation 
of legal and constitutional questions. Ilut 
in any case a judge or justice, being free 
from doubt in his own mirnl, and unfrt
tere,l by any judicial deeision properly 
binding upon him, must follow his own 
sense uf duty upon constitutional as well 
as upon any other questions. See Miller 
r. State, 3 Ohio St.475; Pim v. Nicholson, 
G Ohio St. 176; J\Iayberry v. Kelly, 1 Kan. 
116. In the case last cited it is said: "It 
is claimed by counsel for the plaintiff in 
error, that the point raised by the instruc
tion is, that inferior courts and ministerial 
officers have no right to jllllge of the con
stitutionality of a law passed by a legis
lature. Ilut is this law~ If so, a court 
created to interpret the law must disre
i;ard the constitution in forming its opin
ions. The constitution is law, - the fun
damental law, - and must as much be 
taken into consideration by a justice of 
the peace as by any other tribunal. "'lien 
two laws apparently confliet, it is tl!e 
duty of all courts to construe them. If 
the confliet is irreconcilable, they must 
deeide whid1 is to prevail; and tl:e con-
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II. Neither will a court, as a general rule, pass upon a con
stitutional question, and decide a statute to be inrnlid, unless a 
decision upon that very point hecomes necessary to the determi
nation of the cause. " ,vhile courts cannot shun the discussion 
of constitutional questions when fairly presented, they will not 
go out of their \\ay to find such topics. They will not seek to 
draw in such weighty matters collaterally, nor on trivial occa
sions. It is both more proper and more respectfnl to a co-ordinate 
department to discuss constitutional questions only when that is 
the very lis mota. Thus presented and determined, the decision 
carries a weight with it to which no extra-judicial disquisition is 
entitled." 1 In any case, therefore, where a constitutional ques
tion is raised, though it may be legitimately presented by the 
record, yet if the record also presents some other and clear ground 
upon which the court may rest its judgment, and thereby render 
the constitutional question immaterial to the case, that course 
will be adopted, and the question of constitutional power will be 
left for consideration until a case arises which cannot be disposed 
of without considering it, and 11hen consequently a decision upon 
such question will be unarnidable.2 

III. X or will a court listen to an objection made to the consti
tutionality of an act by a party "·hose rights it does not affect, 
and who has therefore no interest in defeating it.3 On this 
ground it has been held that the objection that a legislative act 
was unconstitutional, because di,·esting the rights of remainder
men again::;t their will, could not be successfully urged by the 
owner of the particular estate, and could only be made on behalf 
of the remainder-men themselves.4 And a party who has as
sented to his property being taken under a statute cannot after
wards object that the statute is in violation of a provision in 
the constitution designed for the protection of private property.5 

stitution is not an exception to this rule 
of construction. If a law were passed in 
open, flagrant violation of the constitu
tion, should a justice of the peace regard 
the law, and pay no attention to the con
stitutional provision 1 If that is his duty 
in a plain case, is it less so when the con
struction becomes more difficult~" 

1 Hoover v. Woorl, 9 Ind. 286,287; Ire
land v. Turnpike Co., 19 Ohio St. 369; 
Smith v. Speed, 50 Ala. 2i6; Allor v. 
Auditors, 43 Mich. 76; Boarrl of Educa
tion v. Mayor of Brunswick, i2 Ga. 353. 
See People v. Kenney, 96 N. Y. 2\\4. 

2 Ex parte Randolph, 2 Brock. 447; 
F,·ees v. Ford, 6 N. Y. 176, 178; Cumber-

land, &c. R. R. Co. v. County Court, IO 
Bush, 564; White v. Scott, 4 Barb. 56; 
Mobile & Ohio Railroad Co. v. State, 29 
Ala. 573. 

3 People v. Rensselaer, &c. R. R. Co., 
15 Wencl. 113; s. c. 30 Am. Dec. 33; 
Smith "· Inge, 80 Ala. 2t-\:3. 

4 Sinclair , .. Jackson, 8 Cow. 543. See 
also Smith , .. McCarthy, 56 Pa.· St. 309; 
Antoni v. Wr.ight, 22 Gratt. 857; l\Iarshall 
v. Donornn, 10 Bush, 681. 

6 Embury v. Conner, 3 N. Y. 51 I ; 
Baker v. Braman, 6 Hill, 47; Mobile & 
Ohio Railroad Co. v. State, 29 Ala. 586; 
Haskell v. New Bedford, 108 Mass. 208. 
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The statute is assumed to be valid, until some one complains 
whose rights it invades. "Primafacie, allll upon the face of the 
act itself, nothing will generally appear to show that the act is 
not rnlid; and it is only when some person attempts to resist its 
operation, and calls in the aiu of the judicial power to pronounce 
it voiu, as to him, his property or his rights, that the objection of 
unconstitutionality can be presenteu and sustained. Respect for 
the legislature, therefore, concurs with well-established principles 
of law in the conclusion that such an act is not void, but voidable 
only ; and it follows, as a necessary legal infcrcuce fr0m this 
position, that this ground of avoidance can be taken advantage of 
oy those only who have a right to question the validity of the act, 
and not by strangers. To this extent only is it necessary to go, 
in order to secure and protect the rights of all pen;ons against 
the unwarranted exercise of legislative power, and to this extent 
only, therefore, are courts of justice called on to interpose." 1 

IV. Nor can a court declare a statute unconstitutional and 
void, solely on the ground of unjust and oppressive provisions, 01· 

because it is supposed to violate the natural, social, or political 
rights of the citizen, unless it can be shown that such injustice is 
prohibited or such rights guaranteed or protected by the consti
tution.) It is true there are some reported cases, in which judges 
have been understood to intimate a doctrine different from what 
is here asserted; but it will generally be found, on an examination 
of those cases, that what is said is rather by way of argument and 
illustration, to show the unreasonableness of putting upon consti
tutions such a construction as would permit legislation of the 
objectionable character then in question, and to induce a more 
cautious and patient examination of the statute, with a view to 
discover in it, if possible, some more just and reasonable legisla
tive intent, than as laying down a rule· by which courts would be 
at liberty to limit, according to their o,rn judgment and sense of 
justice and propriety, the extent of legislative power in directions 
in which the constitution had imposed no restraint. Mr. Justice 
Story, in one case, in examining the extent of power granted by 
the charter of Rhode Island, which authorizeu the General As
sembly to make laws in the most ample manner, "so as such 
laws, &c., be not contrary and repugnant unto, but as near as 
may be agreeable to, the laws of England, considering the nature 

1 Wellington, Petitioner, 16 Pick. 87, 96. bany St., 11 Wend. 149; Williamson v. 
And see Hingham, &c. Turnpike Co. v. Carlton, 51 Me. 44\J; State v. Rich, 20 
Norfolk Co., 6 Allen, 353; De Jarnette v. Miss. 393; Jones 1·. Dlack, 48 ,\la. 540; 
Haynes, 23 Miss. 600; Sinc,]air "· Jackson, Com. ,,. Wright, 79 Ky. 22; Burnside v. 
8 Cow. G-!0, 5i9; Hl'yward v Mayor, &c. Lincoln Co. Ct., 86 Ky. 423. 
of New York, 8 Barb. 486; Matter of Al, 
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and constitution of the place and people there," expresses himself 
thus: " ,Yhat is the true extent of the power thus granted must 
be open to explanation as well by usage as by construction of the 
terms in which it is given. In a go\·ernment professing to reganl 
the great rights of personal liberty and of property, and which 
is required to legislate in subordination to the general laws of 
England, it would not lightly be presumed that the great princi
ples of :Magna Charta were to be disregarded, or that the estates 
of its subjects were liable to be taken a way without trial, without 
notice, and without offence. Even if such authority could be 
deemed to have been confided by the charter to the General As
sembly of Rhode Island, as an exercise of transcendental soYcr
eignty before the Revolution, it can scarcely be imagined that 
that great event coul<l haYe left the people of that State subjected 
to its uncontrolled and arbitrary exercise. That government cau 
scarcely be deemed to be free, where the rights of property are left 
solely dependent upon the will of a legislative body, without any 
restraint. The fundamental maxims of a free government seem 
to require that the rights of personal liberty and prirnte property 
should be held sacred. At least no court of justice in this country 
would be warranted in assuming that the power to violate and 
disregard them - a power so repugnant to the common principles 
of justice and ci Yil liberty - lurked under any general grant of 
legislative authority, or ought to be implied from any general 
expressions of the will of the people. The people ought not to 
be presumed to part with rights so vital to their security and 
well-being, without very strong and direct expressions of such an 
intention." " We know of no case in which a legislative act to 
transfer the property of A. to B. without his consent has ever 
been held a constitutional exercise of lcgislatirn power in any 
State in the U uion. On the contrary, it has been constantly re
sisted, as inconsistent with just principles, by eYery judicial tri
bunal in which it has been attempted to be enforced." 1 The 

1 Wilkinson v. Lelancl, 2 Pet. 627, G57. 282, the court helJ an act which di
See also what is said by the same judge vested a man of his freeholcl am] passed 
in Terrett 11. Taylor, 9 Cranch, -1::l. "It it over to another, to be void" as against 
is dear that statutes passed against plain common ril,!ht as well as 111,!ainst l\lagna 
and obvious principles of common right Charta." In Regents of University v. 
anu common reason are absolutely null Williams, 9 Gill & J. 365; s. c. 31 ,\ m. 
and voiJ, so far as they are calculated to Dec. 72, it was sai,l that an act was void 
opnate against those principles." Ham as oppose,! to funclatnental principles of 
v. McClaws, 1 Bay, 98. But the question right and jn,tice inherent in the nature 
in that case was one of construction; and spirit of the social compact. But the 
whether the court should give to a statute court ha,l alreacly deciclecl that the act 
a construction which would make it oper- was opposed, not only to the constitution 
ate against common right 1rnd common of the State, but to that of the Unite,! 
reason. In Bowman,;. Miduleton, 1 Bay, States also. See Mayor, &c. of Baltin10re 
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question discussed by the learned judge in this case is perceived 
to have been, What is the scope of a grant of legislative power to 
be exercised in conformity with the laws of England ? Whatever 
he says is pertinent to that question ; and the considerations he 
suggests are by way of argument to show that the power to do 
certain unjust and oppressive acts was not covered by the grant 
of legislati ,·e power. It is not intimated that if they were within 
the r;rant, they would be impliedly prohibited because unjust aud 
oppressive. 

ln another case, decided in the Supreme Court of N cw York, 
one of the judges, in considering the rights of the city of N cw 
York to certain corporate property, used this language: "The 
inhabitants of the city of New Yo1·k ham a ycsted right in the 
City Hall, markets, water-works, ferries, and other public property, 
which cannot be taken from them any more than their indh,idual 
d ,rellings or storehouses. Their rights, in this respect, rest not 
merely upon the constitution, but upon the great principles of 
eternal justice which lie at the foundation of all free govern
mcuts." 1 The great principles of eternal justice which affected 
the particular case had been incorporated in the constitution; 
and it therefore became unnecessary to consider what would 
otherwise have been the rule; nor do we understand the court as 
intimating any opinion upon that subject. It was sufficient for 
the case, to find that the principles of right and justice had been 
recognized and protected by the constitution, and that the people 
had not assumed to confer upon the legislature a power to deprive 
the city of rights ,rhich did not come from the constitution, but 
from principles antecedent to and recognized by it. 

So it is said by Hosmer, Ch. J., in a Connecticut case: "With 
those judges who assert the omnipotence of the legislature in all 
cases where the constitution has not interposed an explicit re
straint, I cannot agree. Should there exist - what 1 know is not 
only an incredible supposition, but a most remote improbability 
- a case of direct infraction of Yested rights, too palpable to be 
questioned and too unjust to admit of vindication, I could not 
amid considering it as a violation of the social compact, and 
within the control of the judiciary. If, for example, a law were 
made without any cause to deprive a person of his property, or to 

v. State, 15 Mrl. 376. In Godcharles v. 
Wi!!eman, 113 Pa. St. 431, a statute for• 
biclrling payments in store orders was 
held voirl as preventing persons sui juris 
from making their own contracts. A 
similar rule was laid down in State v. 
Fire Creek, &c. Co., 10 S. E. Rep. 288 

(W. Va.), where mining companies were 
forbidden to sell to employees merchan
dise at a higher rate than they sold it to 
others. 

1 Benson , .. ::\fayor, &c. of New York 
10 Barb. 223, 2-!J. 
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subject him to imprisonment, who would not question its legality, 
and who would aid in carrying it into effect ? On the other hand, 
I cannot harmonize with those who deny the power of the legisla
ture to make laws, in any case, which, with entire justice, operate 
on antecedent legal rights. A retr0si:ective law may be just and 
reasonable, and the right of the legislature to enact one of this 
description I am not speculatist enough to question." 1 The cases 
here supposed of unjust and tyrannical enactments would prob
ably be held not to be within the power of any legislative body 
in the Union. One of them would be clearly a bill of attainder; 
the other, unless it was in the nature of remedial legislation, and 
susceptible of being defended on that theory, ,,·oulJ be an exercise 
of judicial power, and therefore in excess of legislative authority, 
because not included in the apportionment of power made to that 
department. No question of implied prohibition would arise in 
either of these cases; but if the grant of power had covered them, 
and there had been no express limitation, there would, as it seems 
to us, be very great probability of unpleasant and dangerous con
flict of authority, if the courts were to deny rnlidity to legislative 
action on subjects within their control, on the assumption that 
the legislature had disregarded justice or sound policy. The 
moment a court ventures to substitute its own judgment for that 
of the legislature, in any case where the constitution has vested 
the legislature with power over the subject, that moment it enters 
upon a field where it is impossible to set limits to its authority, 
and where its discretion alone will measure the extent of its 
interference.2 

The rule of law upon this subject appears to be, that, except 

1 Goshen v. Stonington, 4 Conn. 200, 
225. 

2 "If the legislature should pass a law 
in plain and unequivocal language, within 
the general scope of their constitutional 
powers, I know of no authority in this 
government to pronounce such an act 
void, merely because, in the opinion of 
the judicial tribunals, it was contrary to 
the principles of natural justice; for this 
would he vesting in the court a h1titudi
narian authority which might be ahmecl, 
and would necessarily lead to collisions 
between the legislative ar,d judicial de
partments, dangerous to the well-being of 
society, or at least not in harmony with 
the structure of our ideas of natural gov
ernment." Per Rogers, J., in Common
wealth v. McCloskey, 2 Rawl<>,:174. "All 
the courts can do with 0tlious statutes is 

to chasten their hardness by construction. 
Such is the imperfection of the best hu
man institutions, that, mould them as we 
may, a large discretion must at last be 
reposed somewhere. The best and in 
many cases the only security is in the 
wisdom and integrity of public servants, 
a1Hl their identity with the people. Gov
ernments cannot be aclministere<l without 
committing powers in trust and confi
dence." Beebe v. State, 6 Incl. 501, 528, 
per Stuart, J. And see Johnston v. Com
monwealth, 1 Bibb, 603; Flint River 
Steamboat Co. v. Foster, 5 Ga. Hl4; State 
v. Kruttschnitt, 4 Nev. 178; Walker v. 
Cincinnati, 21 Ohio St. 14; Hills v. Chi
cago, 60 Ill. 86; Ballentine n. l\layor, &c., 
15 Lea, 63~; State v. Traders' Bank, 6 
Sou. Rep. 582 (La.). 
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where the constitution ha,; imposed limits upon the legislative 
power, it must be considered as practically absolute, whether it 
operate according to natural justice or not in any particular case. 
The courts are not the guardians of the rights of the people of 
the State, except as those rights are secured by some constitu
tional prnvision which comes within the judicial cognizance. The 
protection against unwise or oppressi rn legislation, within con
stitutional bounds, is by an appeal to the justice and patriotism 
of the represeutati\·es of the people. If this fail, the people in 
their sovereign capacity can correct the eYil ; but courts cannot 
assume their rights.1 The judiciary can only arrest the execu
tion of a statute when it conflicts with the constitution. It 
cannot run a race of opinions upon points of right, reason, and 
expediency with the lawmaking power.2 Any legislative act 
which does not encroach upon the powers apportioned to the 
other departments of the goYernment, being prima facie valid, 
must be enforced, unless restrictions upon the legislative author
ity can be pointed out in the constitution. and the case shown to 
come within them.3 

1 Bennett v. Bull, Baldw. 74; Walker 
v. Cincinnati, 21 Ohio St. 14. "If the 
act itself is within the scope of their au
thority, it must stand, and we are bound 
to make it stand, if it will upon any 
intendment. It is its effect, not its pur
pose, which must determine its validity. 
Nothing but a clear violation of the con
stitution - a clear usurpation of power 
prohibited- will justify the judicial de
partment in pronouncing an act of the 
legislative department unconstitutional 
ancl void." Pennsylvania R. R. Co. v. 
Riblet, 66 Pa. St. 164, 169. See Weber 
v. Reinhard, 73 Pa. St. 370; Chicago, 
&c. R. R. Co. v. Smith, 62 Ill. 268; People 
v. Albertson, 55 N. Y. 50, per Allen, J.; 
Martin v. Dix, 52 Miss. 52, 64, per Chal
mers, J.; Bennett v. Boggs, Baldw. 60, 74; 
United States v. Brown, 1 Deacly, 566; 
Commonwealth v. Moore, 25 Gratt. 951; 
Danville t•. Pace, 25 Gratt. 1, 8; Reith
miller v. People, 4! Mich. 280; Munn "· 
Illinois, 94 U. S. 113; Eastman v. State, 
109 Ind. 2i8. 

2 Perkins, J., in Mailison & Indian
apolis Railroad Co. l'. ,vhiteneck, 8 Intl. 
217; Bull v. Reacl, 13 Grntt. 78, per Lee, 
J. So in <:anadn. iL is helcl that an act 
within the scope of legislative power C<tn
not be objected to as contrary to reason 
and justice. Re Goodhue, 19 Ch'y (Ont.), 

366 ; Toronto, &c. R. Co. v. Crookshank, 
4 Q. B. {Ont.) 318. 

a Sill v. Village of Corning, 15 N. Y. 
297; Varick v Smith, 5 Paige, 136; Coch
ran v. Van Surlay, 20 Wend. 0G5; Morris 
v. People, 3 Denio, 381; ,vynelrnmer v. 
People, 13 N. Y. 378; People v. Supervi
sors of Orange, 17 .N. Y. 235; Dow v. Nor
ris, 4 N. H. 16; Derby Turnpike Co. v. 
Parks, 10 Conn. 522, Gt:); Hartford Bridge 
Co. v. Union Ferry Co, 29 Conn. 210; 
Holrlen v. James, 11 Mass. 396; Adams v. 
Howe, 14 Mass. 340; s. c. 7 Am. Dec. 216; 
Norwich v. County Commissioners, 13 
Pick. 60; Dawson v. Shaver, 1 Blaekf. 
20G; Beauchamp v. State, 6 Blackf. 299; 
Doe v. Douglass, 8 Blackf. 10; Maize v. 
State, 4 Ind. 342; Stocking v. State, 
7 Ind. :l27 ; Beebe v. State, 6 Ind. 
501; Newland v. Marsh, 19 Ill. 376, 384; 
Chicago, &e. R. R. Co. v. Smith, 62 Ill. 
258; Gutman v. Virginia Iron Co., 5 
W. Va. 22; Osburn t•. Staley, 5 W. Va. 
85; Yaney v. Yancy, 5 Heisk. 353; Bliss v. 
Commonwealth, 2 Litt. 90; State 1·. Ash
ley, 1 Ark. 513; Camp hell v. Union Bank, 
7 l\liss. 625; Tate's Ex'r r. Bell, 4 Yerg. 
202; s. c. 26 Am. Dec. 221; Andrews v· 
State, 3 Heisk. 165; s. c. 8 Am. Rep. 8; 
Railroad v. Hicks, 9 Bax. 446; Whitting 
ton v. Polk, 1 Harr. & J. 2:06 : Norris i·. 

Abingdon Academy, 7 Gill & J. 7; Harri-

andrea.schmitt
Highlight
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V. If the courts are not at liberty to daclai-e statutes void 
because of their apparent injustice or impolicy, neither can they 
do so because they appear to the minds of the judges to violate 
fundamental principles of republican gornrnment, unless it shall 
be found that those principles are placed beyond legislative en
croachment by the constitutionJ The principles of republican 
goYerument are not a set of inflexible rules, Yital and actiYe in the 
constitution, though unexpressed, lmt they are subject to variation 
and modification from motives of policy and public necessity; and 
it is only in those particulars in which experience has demon
strated any departure from the settled practice to wOl'k injustice 
or confusion, that we shall discoycr an incorporation of them in 
the constitution in such form as to make them definite rules of 
action nuder all circmnstauces. It is undoubtedly a maxim of 
republican government, as we understand it, that taxation and 
representation should be inseparable; but where the legislature 
interferes, as in many cases it may do, to compel taxation by a 
municipal corporation for local purposes, it is eddent that this 
maxim is applied in the case in a much restricted and Yery im
perfect sense only, since the representation of the locality taxed 
is but slight in the body imposing the tax, and the burden may 
be imposed, not only against the protest of the local representa
tive, but against the general opposition of the municipality. The 
property of women is taxable, notwithstanding they are not al
lowed a voice in choosing representafo·es.1 The maxim is not 
entirely lost sight of in such cases, but its application in the 
particular case, and the determination how far it can properly 
and justly be made to yield to considerations of policy and expe
diency, must rest exclusi,·ely with the lawmaking power, in the 
absence of any definite constitutional provisions so embodying 
the maxim as to make it a limitation upon legislative authority.2 

son v. State, 22 :\f<l. 468; State v. Lyles, 
1 McCord, :c:);:l; :\Iyers v. English, 9 Cal. 
341; Ex pr1rte Newman, 0 Cal. 502; Ho
bart v. Supervisors, 17 Cal. 2:3; Crenshaw 
v. Slate Hiver Co., 6 Hand. 245; Lewis i-. 

Webb, ;3 ;\[e. 326; Durham v. Lewiston, 
4 ;\le. 140; Lunt's Case, 6 Me. 412; Scott 
v. Smart's Ex'rs, 1 ~lich. 2%; Williams 
v. ])(,troit, 2 Mich. 560; Tyler ,,. PeoplC', 
8 :'lli(·h. 3·!0; Weimer v. Bunbury, 30 
l\licli. 201: Cotton v. Commissionc>rs of 
Ll·on Connty, 6 Fla. 610; State v. Robin
son, I Kan. 17; Santo v. State, 2 Iowa, 
l(i.'j, Morrison "· Springer, 15 Iowa, 304; 
~tocl,lart , .. Smith, 5 Binn. 355; Moore 1·. 

I I Dnston, :3 S. & R. 169; Braddee t·. Brown-

fiel<l, 2 W. & S. 271; Harvey i-. Thomas, 
10 Watts, 63; Commonwealth v. :\Iaxwell. 
27 ra. St. 444; Lewis's Appeal, 67 
Pa. St. 153; Butler's Appeal, 73 Pa. 
St. 448; Care_v !'. Giles, 9 Ga. :2:/1; l\Iacon 
& \Vestern Railroad Co. v. Davis, 1:3 Ga. 
68; Franklin Bridge Co. v. \Yoocl, 14 Ga. 
80; Boston 1·. Cummins. 16 Ga. 102; Van 
Horne ,:. Dorrance, 2 Dall. 309; Calder v. 
Bull, 3 Dall. 386; Cooper v. Telfair, 4 
Dall. 14; Fletcher v. Peck, 6 Cranch, 87. 

1 WheelPr 1·. \Vall, 6 .Allen, 558; Smith 
v. Macon, 20 Ark. 17. 

2 "There are un(lonbteclly fnndanwntal 
principles of morality am! jnstice which 
no legislature is at liberty to clisrl'gard, 
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It is also a maxim of republican government that local concerns 
E:hall be managed iu the local districts, which shall cl10u,-;e their 
own administrati, e and police officers, and cstalJlish for them
sel ,·cs police regulations; but this maxim is su bjcd to such ex
ceptions as the lcgislati,·c power of the State shall sec fit to make; 
and when made, it must be presumed that the public interest, 
convenience, and protection are subscrved thereby.1 The State 
may interfere to establish new regulations against the will of the 
local constituency; and if it shall think proper in any case to 
assume to itself those powers of local police which should be 
executed by the people immediately concerned, we must suppose 
it has been done because the local administration has proved 
imperfect and inefficient, and a regard to the general well-being 
has demanded the change. In these cases the maxims which 
have prevailed in the government address themseln~s to the 
wisdom of the legislature, and to adhere to them as far as possiulc 
is doubtless to keep in the path of wisdom; but they do not con
stitute restrictions so as to warrant the other departments in 
treating the exceptions which are made as unconstitutional.2 

but it is equally undoubted that no court, 
exce1,t in the clearest cases, can properly 
impute the disregard of those principles 
t.o the legislature. . . This court can 
know nothing of public policy except 
from the constitution and the laws, and 
the course of aclministration and decision. 
It has no legislative powers. lt cannot 
amencl or modify any legislative acts. It 
cannot examine questions as expedient or 
inexpedient, as politic or impolitic. Con
siderations of that sort must in general be 
adclressed to the legislature. Questions 
of policy there are concluded here." Chase, 
Ch. J., in License Tax Cases, 5 Wall. 
4G:2, 469. "All mere questions of expe
<liency, and all questions respecting the 
just operation of the law within the limits 
prescribed by the constitution, were set
tled by the legislature when it was en
acte,l." Ladd, J., in Perry v. Keene, 56 
N. H. 51-1, 530. And see remarks of 
Ryan, Ch. J., in Attorney-General , .. Chi
cago, &c. R. R. Co., 35 \Vis. 4:25, 580. 

1 People v. Draper, 15 N. Y. 532. See 
post, pp. 226-2:28. 

2 In People ,,. ~IahanPy, 13 ~rich. 481, 
500, where the Metropolitan Police Act of 
Detroit was claimed to he nn<'onstitu
tional on various grounds, the court say: 
" Resides the specific objections macle to 
the act as opposed to the provisions of the 

constitution, the counsel for respondent 
attacks it on 'general principles,' and 
especially because violating fundamental 
principles of our system, - that govern
ments exist by the consent of the gov
erned, and that taxation and representation 
go together. The taxat10n under the act, 
it is said, is really in the hands of II police 
board, a body in the choice of which the 
people of Detroit have no voice. This 
argument is one which mi:,d1t he pressed 
upon the legislative department with 
great force, if it were true in point of 
fact. But as the people of Detroit are 
really represented throughout, the diffi
culty suggested can hardly be regarded 
as fundamental. They were represented 
in the legislature which passed the act, 
and had the same proportionate voice 
there with the other municipalities in the 
State, all of which receive from that bo<ly 
their powers of local government, and 
such only as its wisdom shall prescribe 
within the constitutional limit. They 
were represented in that body when the 
present police board were appointed by 
it, and the go-.ernor, who is hereafter to 
fill vacancies, will be chosen by the State 
at large, including their city. There is 
nothing in the maxim that taxation and 
representation go together which requires 
that the body paying the tax shall alone 
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VI. Nor are the courts at liberty to declare an act void, because 
in their opinion it is opposed to a spirit supposed to pervade the 
constitution, but not expressed in words. " When the funda
mental law has not limited, either in terms or by necessary impli
cation, the general powers conferred upon the legislature, we 
cannot declare a limitation under the notion of having discovered 
something in the spirit of the constitution which is not even men
tioned in the instrument." 1 " It is difficult," says Mr. Senator 
Verplanck," upon any general principles, to limit the omnipotence 
of the soYereign legislatiYe power by judicial interposition, except 
so far as the express words of a written constitution give that 
authority. There are indeed many dicta and some great authori
ties holding that acts contrary to the first principles of right are 
void. The principle is unquestionably sound as the governing 
rule of a legislature in relation to its own acts, or even those of a 
preceding legislature. It also affords a safe rule of construction 
for courts, in the interpretation of laws admitting of any doubtful 
construction, to pre,mme that the legislature could not haYe in
tended an unequal and unjust operation of its statutes. Such a 
construction ought never to be given to legislati rn langunge if it 
be susceptible of any other more conformable to justice ; but if 
the words be positive and without amLiguity, I can find no author
ity for a court to vacate or repeal a statute on that ground alone. 
But it is only in express constitutional provisions, limiting legis
lati.-e power and controlling the temporary will of a majority, by 
a permanent and paramount la,,-, settled by the deliberate wisdom 
of the nation, that I can find a safe and solid ground for the 

be consulted in its assessment; and if 
there were, we should fiml it violated at 
every turn in our system. The State 
legislature not only has a control in this 
respect over inferior munieipalities, which 
it exercises by general laws, but it some
times fimls it necessary to interpose its 
power in special cases to prevent unjust 
or bunlensome taxation, as well as to 
compel the performance of a clear duty. 
The constitution itself, by one of the 
clauses referred to, requires the legis
lature to exercise its control over the 
taxation of municipal corporations, by re
stricting it to what that body may rei:ard 
as proper bounds. And municipal bmlies 
are frequently compelled most unwillingly 
to levy taxes for the payment of claims, 
by tile jn<lgments or nrnnclates of courts 
in which their representation is quite as 
remote as that of the people of Detroit in 
this police board. It cannot therefore be 

said that the maxims referred to have 
been entirely disregarded by the legisla
ture in the passage of this act. But as 
counsel do not claim that, in so far as 
they have been departed from, the consti
tution has been violated, we cannot, with 
propriety, be askecl to declare the act 
void on any such general objection." 
And see \Vynehamer i·. People, 13 X. Y. 
378, per Selden, J.; Benson v. Mayor, &c. 
of Albany, 2-! Barb. 248 el seg.; Baltimore 
, .. State, 15 J\Id. 3iC; People v. Drnper, 15 
N. Y. 532; White v. Stamford, 37 Conn. 
5i8. 

1 People v. Fisher, 24 Wend. 215, 220; 
State , .. Staten, 6 Cold. 238; Walker v. 
Cincinnati, 21 Ohio St. 14; State 1·. Smith, 
44 Ohio St. 348; People v. Rucker, 5 Col. 
455; Wliallon v. fogham Circ. Jmlgt>, 51 
l\lich. 503; Wooten v. State, 5 Sou. Rep. 
39 (Fla.). 
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authority of courts of justice to declare void any legislative enact
ment. Any assumption of authority beyond this would be tu 
place in the hands of the judiciary powers too great and tuo un
defined either for its own secnrily or the protection of private 
rights. It is therefore a most gratifying circumstance to the 
friends of regulated liberty, that in c1·cry change in their consti
tutional polity which has yet taken place here, whilst political 
power has been more widely diff uscd among the people, stronger 
arnl better-defined guards haYe been gi,cn to the rights of prop
erty." And after quoting certain express limitations, he pro
ceeds : " Bclie,ing that we arc to rely upon these and similar 
provisions as the best safeguards of our rights, as well as the 
safest authorities for judicial direction, I cannot bl'ing myself to 
approve of the power of courts to annul any law solemnly passed, 
either on an assumed ground of its being contrary to natural 
equity, or from a broad, loose, and rngue interpretation of a con
stitutional provision beyond its natural and obvious sense." 1 

The accepted theory upon this subject appears to be this : In 
every sovereign State there resides an absolute and uncontrolled 
power of legislation. In Great Britain this complete power rests 
in the Par:liament; in the American States it resides in the people 
themselves as an organized body politic. But the people, by 
creating the Constitution of the United States, have delegated 
this power as to certain subjects, and under certain restrictions, 
to the Congress of the Union ; and that portion they cannot re
sume, except as it may be done through amendment of the national 
Constitution. For the exercise of the legislative power, subject 
to this limitation, they create, by their State constitution, a lcgis
lati,e department upon which they confer it ; and granting it in 
general terms, they must be understood to grant the whole legis
lative power which they possessed, except so far as at the same 
time they saw fit to impose restrictions. While, therefore, the 
Parliament of Britain possesses completely the absolute and un
controlled power of legislation, the legislative bodies of the Amer
ican States possess the same power, except, first, as it may ha Ye 
been limited by the Constitution of the United States; and, second, 
as it may ha,e been limited by the constitution of the State. A 
legislative act cannot, therefore, be declared void, unless its con
flict with one of these two instruments can be pointed out.2 

1 Cochran v. Van Surlay, 20 Wend. 
865, 381, 383. See also People v. Galla
gher, 4 Mich. 244; Bt>nson v. Mayor, 
&c. of Albany, 24 Barb. 248; Grant v. 
Courter, 24 Barb. 23:l; Wynehamer v. 

People, 13 N. Y. 378, per Comstock, J. ; 
13 N. Y. 453, per Selden, J.; 13 N. Y. 
477, per Johnson, J. 

2 People v. New York Central Rail
road Co., 34 Barb. 123; Gentry v. Grif• 

lori.isley
Highlight

lori.isley
Highlight

lori.isley
Highlight



-17-

206 CONSTITUTIONAL LDIITATIONS. [CH. Vll. 

It is to be borne in mind, however, that there is a broad dif
ference between the Constitution of the United States and the 
constitutions of the States as regards the powers which may be 
exercised under them. The government of the United States is 
one of enumerated powers ; the go\·ernments of the States are 
possessed of all the general powers of legislation. (Whe11 a law 
of Congress is assailed as void, we look in the national Constitu
tion to see if the grant of specified powers is broad enough to em
brace it; but when a State law is attacked on the same ground, 
it is presumably valid in any case, and this presumption is a con
clusive one, unless in the Constitution of the r nited States or of 
the ~tate we are able to discover that it is prohibited. We look 
in the Constitution of the United States for grants of lcgislatirn 
power, but in the constitution of the State to ascertain if any 
limitations have been imposed upon the complete power with 
which the legislative department of the State was vested in its 
creation. [ Congi·ess can pass no la\\·s but such as the Constitution 
authorizes either expressly or by clear implication ; while the 
State legislature has jm~diction of all subjects on which its legis
lation is not prohibited.1_/ "The lawmaking power of the State," 
it is said in one case, " recognizes no restraints, and is bound by 
none, except such as are imposed by the constitution. That instru
ment has been aptly termed a legislative act by the people them
sehcs in their sovereign capacity, and is therefore the paramount 
law. Its object is not to grant legislative power, but to confine and 
restrain it. Without the constitutional limitations, the power to 
make laws would be absolute. These limitations are created and 
imposed by express words, or arise by necesRary implication. The 
leading feature of the constitution is the separation and distribu
tion of the powers of the government. It takes care to Reparate 
the executive, legislative, and judicial powe1·s, and to define their 
limits. The executive can do no legislafo·e act, nor the legiRlature 
any executive act, and neither can exercise judicial authority." 2 

It docs not follow, however, that in every case the conrtR, be
fore they can set aside a law 88 invalid, must be able to find in 
the constitution some specific inhibition which has been disre-

fith, 27 Tex. 461 ; Danville v. Pace, 25 
Gratt. 1; s. c. 18 Am. Rep. 06:3; Da ,·is c. 
State, 3 Lea, :3i7. Anti see the cases 
cited, ante, p. 201, note 3. 

1 Sill v. Village of Corning, 15 N. Y. 
297; People 11. Supervisors of Orange, 
27 Barb. 575; People v. Gallnghn, 4 :\lieh. 
244; Sears ,,. Cottrell, 5 .:\!il'h 250: Peo
ple t·. New York Central Railroa,l Co., 

24 ;\. Y. 497, 504; People v. Toynbee, 2 
Parle Cr. H. 490; State 1·. Gutierrez, 15 
La. Ann. 190; ·Walpole , .. Elliott, 18 Ind. 
258; Smith , .. Judge, 17 Cal. 547; Com
monwealth v. Hartman, li Pa. St 118; 
Kirby v. Shaw, Hl Pa. St. 258; \i'c•i~ter 
v. Harle, 52 Pa. St. 474; Danville , .. Pace 
25 Gratt. 1, 9; s. c. 18 ,\m. Rep. (i1·,:1. 

2 Sill ,·. Corning, 15 ~- Y. 2'.J7, 303. 
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gardcd, or some express command which has been disobcyecJ.l 
Prohiuitions are only important where they arc in the nature of 
exceptions to a general grant of power; and if the authority to 
do au act has 11ot been granted by the so1·creiµ:n to its representa
tive, it cannot be necessary to prohibit its being done. If in one 
department was ycsted the whole po1ver of the go1·ernmcnt, it 
might be essential for the people, in the instrument delegating 
this complete authority, to make careful and particular exception 
of all those cases which it was iutcndcd to exclude from itR cog
nizance; for without such exception the government might do 
whatever the people themsel res, when met in their sovereign 
capacity, would have power to do. But when only the legislative 
power is delegated to one department, and the judicial to another, 
it is not important that the one should be expressly forbidden to 
try causes, or the other to make laws. The assumption of judi
cial power by the legislature in such a case is unconstitutional, 
because, though not expressly forbidden, it is nevertheless incon
sistent with the provisions which have conferred upon another 
department the power the legislature is seeking to exercisc.2 And 
for similar reasons a legislative act which should undertake to 
make a judge the arbiter in his own controversies would be mid, 
because, though in form a provision for the exercise of judicial 
power, in substance it would be the creation of nn arbitrary and 
irresponsiule authority, neither legislatiYe, executive, nor judicial, 
and wholly unknown to constitutional government.3 It could not 
be necessary to forbid the judiciary to render judgment without 
suffering the party to make defence; becansc it is implied iri 
judicial authority that there shall be a hearing before condcmna
tion.4 Taxation cannot be arbitrary, bccanse its very definition 
includes apportionment, nor can it be for a purpose not public, 
because that would be a contradiction in terms.5 The right of 
local self-government cannot be taken a way, because all our con
stitutions assume its continuance as the undoubted right of the 
people, and as an inseparable incident to republican governmcnt.6 

1 A remarkable case of evasion to 
avoid the purpose of the constitution, and 
still keep within its terms, was considered 
in People v. Albertson, 55 N. Y. 50. In 
Taylor v. Commissioners of Ross County, 
23 Ohio St. 22, the Supreme Court of 
Ohio found itself under the necessity of 
del!laring that that which was forbidden 
by the constitution could no more be done 
indirectly than rlirectly. 

2 Ante, pp. 104-133, and eases cite(l. 
3 Post, pp. 506-509 and cases cited. 

4 Post, pp. 431-433. On this sub
ject in general, reference is made to those 
very complete recent works, Bigelow on 
Estoppel, and Fneman on Judgments. 

6 Post, ch. 14. And see Curtis v. 
Whipple, 24 Wis. 350; Tyson v. School 
Directors, 51 Pa. St. 9; Freeland v. I-Iast
in!!s, 10 Allen, 570 ; Opinions of Judges, 
58 i\l e. 590; People v. Batchellor, 53 N. 
Y. 128; Lowell"· Boston, 111 Mass. 454. 

6 People v. Mayor, &c. of Chicago, 51 
Ill. 17; People v Hurlbut, 24 Mich. 44; 
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The bills of rights in the American constitutions forbid that 
parties shall be deprived of property except by the law of the 
land; but if the prohibition had been omitted, a legislative en
actment to pass one man's property over to another would never
theless be void. If the act proceeded upon the assumption that 
such other person was justly entitled to the estate, and therefore 
it was transferred, it would be void, because judicial in its nature; 
and if it proceeded without reasons, it would be equally rnid, as 
neither legislative nor judicial, but a mere arbitrary fiat. 1 There 
is no difficulty in saying that any such act, which under pretence 
of exercising one power is usurping another, is opposed to the 
constitution and void. It is assuming a power which the people, 
if they have not granted it at all, have reserved to themsches. 
The maxims of :;\fagna Charta and the common law are the in
terpreters of constitutional grads of power, and those acts which 
by those maxims the several departments of goyernment are 
forbidden to do cannot be considered within any grant or appor
tionment of power which the people in general terms have made 
to those departments. The Parliament of Great Britain, indeed, 
as possessing the sovereignty of the country, has the power to 
disregard fundamental principles, and pass arbitrary and unjust 
enactments; but it cannot do this rightfully, and it has the power 
to do so simply because there is no written constitution from 
which its authority springs or on which it depends, and by which 
the courts can test the validity of its declared will. The rules 
which confine the disci·etion of Parliament "IVitbin the ancient 
landmarks are rules for the construction of the powers of the 
American legislatures; and however proper and prudent it may 
be expressly to prohibit those things which are not understood to 
be within the proper attributes of leg;islative power, such prohibi
tion can never be regarded as essential, when the extent of the 
power apportioned to the legislative department is found upon 
examination not to be broad enough to cm·er the obnoxious 
authority. The absence of such prohibition cannot, by implica
tion, confer power. 

State v. Denny, 21 N. E. Rep. 274 (Ind.), 
See cases post, pp. 22i, 282. 

I Bowman v. Mid!lleton, I Bay, 252; 
Wilkinson v. Leland, 2 Pet. 627; Terrett 
v. Taylor, 9 Cranch, 43; Ervine's Ap
peal, 16 Pa. St. 2,j6. "It is now consid
ered an universal and fundamental prop
osition in every well regulated and 
properly anministered government, whe
ther emhodied in a constitutional form or 
not, that private property cannot be taken 

for strictly private purposes at 1111, nor 
for public without a just compensation; 
and that the obligation of contracts enn
not be abrogated or essentially impaired. 
These and other vested rights of the citi
zen are held sncred nnd inviolable, evC'n 
RgRinst the plenitude of power of the 
le~islative department." iYel.son, J., in 
People v. Morris, 18 llrl'ncl. 325, 3::8. See 
Rank of Michigan v. Williams, 5 Wend. 
4i8. 
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Kor, where fundamental rights are declared by the constitutio11, 
is it ncccssar-y at the same time to prohibit the legislature, in 
express terms, from taking them away. The tleclaration is itself 
a prohibition, and is inserted in the constitution for the express 
purpose of operating as a restriction upon lcgislati\·e powcr.1 

~!any tliings, indeed, which are contained in the bills of rights to 
be found in the American constitutions, are not, and from the 
very nature of the case cannot lie', so certain and definite in char
acter as to form rules for judicial decisions; and they arc de
clared rather as guides to the legislative jutlgment than as 
marking an absolute limitation of pO\\·er. The nature of the dec
larntion will generally enable us to determine without difficulty 
whether it is the one thing or the other. If it is declared that all 
men are free, and no man can be slam to another, a definite and 
certain rule of action is kid down, which the courts can ad
minister; but if it be said that "the lJlessings of a free go\·crn
ment can only be maintained by a firm adherence to justice, 
moderation, temperance, frugality, aud virtue," we should not be 
likely to commit the mistake of supposing that this declaration 
would authorize the courts to substitute their O\rn view of justice 
for that which may ham impelled the legislature to pass a 
particular law, or to inquire into the moderation, temperance, 
frugality, and virtue of its members, with a view to set aside 
their action, if it should appear to have been influenced by the 
opposite qualities. It is plain that what in the one case is a rule, 
in the other is an admonition addressed to the judgment and the 
conscience of all persons in authority, as well as of the people 
thcmscl \·cs. 

So the forms prescribed for legislatirn action are in the nature 
of limitations upon its authority. The constitutional provisions 
which establish them are eqnirnlent to a declaration that the legis
lati rn power shall be exercised under these forms, and shall not 
be exercised under any other. A statute which does not observe 
them will plainly be ineffectual. 2 

Statutes unconstitutional in Part. 

It will sometimes be found that an act of the legislature is 
opposed in some of its pro\·isions to the constitution, while oth
ers, standing by themseh·es, would be unobjectionable. So the 
forms obsen·ed in passing it may be sufficient for some of the 
purposes sought to he accomplished by it, but insufficient for 
others. In any such case the portion \rhich conflicts with the 

1 Beebe v. State, 6 Ind. 501. 
not expressly declared. 

This prineiple is very often acted upon when 
2 See ante, p. ] 55 et seq. 

14 
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constitution, or in regard to which the necessary conditions have 
not been observed, must be treated as a nullity. Whether the 
other parts of the statute must also be adjudged void because of 
the association must depend upon a consideration of the object of 
the law, and in what manner and to what extent the unconstitu
tional portion affects the remainder. A statute, it has been said, 
is judicially held to be unconstitutional, because it is not within 
the scope of legislative authority; it may either propose to ac
complish something prohibited by the constitution, or to accom
plish some lawful, and even laudable object, by means repugnant 
to the Constitution of the United States or of the State.1 A stat
ute may contain some such proYisions, and yet the same act, hav
ing received the sanction of all branches of the legislature, and 
being in the form of law, may contain other useful and salutary 
provisions, not obnoxious to any just constitutional exception. 
It would be inconsistent with all just principles of constitutional 
law to adjudge these enactments Yoid because they are associated 
in the same act, but not connected with or dependent on others 
which are unconstitutional.2 Where, therefore, a part of a stat
ute is unconstitutional, that fact does not authorize the courts to 

1 Commonwealth v. Clapp, 5 Gray, 97. 
"A law that is unconstitutional is so be
cause it is either an assumption of power 
not legislative in its nature, or beeause it 
is inconsistent with some provision of the 
federal or State Constitution." llrood
worth, J., in Commonwealth v. l\Iaxwell, 
27 Pa. St. 4H, 456. 

2 Commonwealth 1·. Clapp, 5 Gray, \l7. 
See to the same effect, Fisher v. McGirr, 
1 Gray, 1; Warren v. i\fayor, &c. of 
Charlestown, 2 Gray, 8-!; ·w el!ington, 
Petitioner, 16 Pick. 87; Commonwealth 
v. Hitchings, 5 Gray, 482; Common
wealth r. Pomeroy, 5 Gray, 486; State v. 
Copeland, 3 R. I. 33; State v. Snow, 3 
R. I. 64; Armstrong 1•. ,Jackson, 1 Dlackf. 
374; Clark v. Elli~, 2 Dlackf. 8; :\fcCul
loch v. State, 11 Ind. 424; Pcorlc v. Ilill, 
7 Cal. 97; Lathrop 1:. i\lills, 1() Cal. 51:1; 
Rood v. McCargar, 49 Cal. 117 ; Super
visors of Knox Co. v. Davis, (i'.l Ill. 405; 
Myers v. People, G7 Ill. 503; Thomson v. 
Graml Gulf Railroad Co., 3 How. (:Hiss.) 
240; Campbell v. Union Bank, 7 Miss. 
G20; Mobile & Ohio Railroad Co. v. State, 
29 Ala. 573; South & N. Ala. R. R. Co. 
v. Morris, 65 Ala. Hl3; Santo u. State, 2 
Iowa, 165; State 1.•. Cox, 3 Eng 436; 
Mayor, &c. of Savannah v. State, 4 Ga. 
26; Exchange Bank v. Hines, 3 Ohio St. 

1 ; Robinson v. Bank of Darien, 18 Ga. 
65; State v. ·wheeler, 25 Conn. 290; 
J>eople v. Lawrence, :36 Barb. 177; Wil
liams -v. Payson, 14 La. Ann. 7; Ely v. 
Thompson, 3 A. K. l\Iarsh. 70; Davis v. 
State. 7 :\Id. liil; State v. Commissioners 
of Baltimore, 29 Md. 521; Hagerstown v. 
Dechert, 32 Md. 3GO; Berry v. Baltimore, 
&c. R. R. Co., 41 Md. 446; s. c. 20 Am. 
Rer,. 59; State "· Clarke, 54 Mo. 17 ; 
Lowndes Co. v. Hunter, 49 Ala. 507; 
Isom v. Mississippi, &c. R. R. Co., 36 
Illiss. 800; Bank of Hamilton v. Dudley's 
Lessee, 2 Pet. 492; Turner v. Com'rs, 27 
Kan. 314; In re Groffs, 21 ?\eh. 647; 
State "· Tuttle, 53 Wis. 46; People v. 
Hall, 8 Col. 485. "To the extent of the 
collision and repugnancy, the law of the 
State must yield; and to that extent, and 
no further, it is renrlered by such repng
nancy inoperative and voi<l." Common
wealth "· Kimball, 24 Pick, :159, 361, per 
Sliaw, Ch. J.; Norris v. Boston, 4 Met. 
282; Eckhart v. State, 5 W. Va. 515. 
Where the portions are separable action 
under the statute will be presumed to 
have been taken without reference to the 
invalirl provisions, and will be upheld so 
far as it is within the valid portions. 
Donnersbcrger i·. Prendergast, 128 Ill 
220. 
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declare the remainder void also, unless all the provisions are con
nected iu su\Jject-mattn, depending on each other, operating 
together for the same purpose, or otherwise so connrcted together 
in meaning, that it cannot be p1·esumcd the legislature would 
haYe passed the one without the other. 1 The constitutional and 
unconstitutional proYisions may eycn be contained in the same 
section, and yet be perfectly distinct and separable, so that the 
first may stand though the last fall. The point is not whether 
thev are contained in the same section; for the distribution into 
sections is purely artificiftl; but whether they arc essentially and 
inseparably connected in substance.2 If, when the unconstitu
tional portion is stricken out, that which remains is complete in 
itself, and capalJle of being executed in accordance with the 
apparent legislative intent, wholly independent of that which 11::is 

rejected, it must be sustained. The difficulty is in determining 
whether the good and bad parts of the statute are capable of 
being separated within the meaning of this rule. If a statute 
attempts to accomplish two or more objects, and is void as to one, 
it may still be in every respect complete and valid as to tho 
other. But if its purpose is to accomplish a single object only, 
and some of its provisions are Yoid, the whole must fail unless 
sufficient remains to effect the object without the aid of the 
inrnlid portion.3 And if they arc so mutually conncctctl with 

1 Commonwealth v. Hitchings, 5 Gray, 
48:2. See People v. Briggs, 50 N. Y. 558. 
Although a proviso is ineffeetual beeause 
uneonstitutional, it cannot be disregarded 
when the intention of the legislature is in 
question. Commonweallh v. Polts, 79 
Pa. St. 164. 

2 Commonwealth v. Hitehings, 5 Gray, 
482; Willard v. People, 5 Ill. 461 ; Eells 
v. People, 5 Ill. 498; Robinson v. Bidwell, 
22 Cal. 379; State v. Easterbrook, 3 Nev. 
173; Hagerstown v. Deehert, 32 Md. 
369; People v. Kenney, 9G N. Y. W4. 

8 Santo v. State, ~ Iowa, 165. But 
perhaps the doctrine of sustaining one 
part of a statute when the other is void 
was carried to an extreme in this ease. 
A prohibitory liq nor law had been passed 
which was not objeetionable on constitu
tional gro•mcls, except that the last sec
tion provided that "the question of pro
hibiting the sale 1rn<l manufaeture of 
intoxieating liq nor" should be submitted 
to the electors of the State, and if it 
should appear "that a majority of the 
votes cast as aforesaid, upon s1lid ques· 
tion of prohibition, shdl be for the pro-

hibitory liquor law, then this act shall 
take effeet on the first <lay of July, 1855." 
The eourt held this to be an attempt by 
the legislature to shift the exereise of 
legislative power from themselves lo the 
people, and therefore void; but they also 
held that the remainder of the act was 
complete without this section, and must 
therefore be sustained on the rule above 
given. The reasoning of the court by 
whieh they are brought to this conelusion 
is ingenious; but one cannot avoid feel
ing, espeeially after reading the dissent
ing opinion of Chief Justice Wr(qht, that 
by the deeision the eourt gave effect to 
an act w hieh the legislature did not de
sign should take effect unless the result 
of the unconstilutional submission to the 
people was in its favor. See also Weir ,·. 
Cram, 3i Iowa, 649. For a similar rul
ing, see Maize 1'. State, 4 Ind. 342; over· 
ruled in :lleshmeier v. State, 11 Ind. 482. 
And see State e. Dombaugh, 20 Ohio St. 
167, where it was hl·ld competent to eon
strue a part of an act held to be valid hy 
another part a<ljudged unconstitntional, 
though the court considered it "quite 
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and dependent on each other, as conditions, considerations, o:
compensations for each other, as to warrnnt the belief that the 
legislature intended them as a whole, and if all could not Le 
carried into effect the legislature would not pass the residue inde
pendently, then if some parts are unconstitutional, all the pro
visions which are thus dependent, conditional, or connected. must 
fall with them. 1 

It has accordingly been held, where a statute submitted to the 
voters of a county the question of the removal of their county 
Beat, and one section imposed the forfeiture of certain vested 
rights in case the Yote was against the removal, that this portion 
of the act being void, the whole must fall, inasmuch as the 
whole was submitted to the electors collectively, and the threat
ened forfeiture would naturally affect the result of the vote.2 

And, where a statute annexed to the city of Racine certain 
lands previously in the township of Racine, but contained an 
express provision that the land,; so annexed should be taxed at a 
different and less rate than other lands in the city; the latter 
provision being held unconstitutional, it was also held that the 
whole statute must fail, inasmuch as such provision was clearly 
intended as a compensation for the annexation.3 

probable" that if the legislature had sup
posetl they were without power to adopt 
the void part of the act, they woultl ha ,·e 
made an essentially different provision 
by the other. See also People v. Bull, 46 
N. Y. 57, where part of an act was sus
tained which probably woultl not have 
been adopted by the legislature sep
arately. It must be obvious, many case 
where part of an act is set aside as un
constitutional, that it is unsafe to indulge 
in the same extreme presumptions in 
support of the remainuer that are allow
able in support of a complete act when 
some cause of invalitlity is suggested to 
the whole of it. In the latter case, we 
know the legislature designed the whole 
act to have effect, and we shou],l su,tain 
it if possible; in the former, we do not 
know that the legi~lature would have 
been willing that a part of the act should 
be sustained if the remainder were held 
Yoid, and there is generally a presump
tion more or less strong to the contrary. 
vVhile, therefore, in the one case the act 
shoulrl be sustained unless the invalidity 
is clear, in the other the whole shoulrl 
fall unless it is manifest the portion not 
opposed to the constitution can stantl by 

itself, and that in the legislative intent it 
was not to be controlletl or mollified in its 
construction and effect by the part which 
was void. 

1 Warren v. Mayor, &c. of Charles
town, 2 Gray, 8-1; State v. Commissioners 
of Perry County, 5 Ohio St. 4\:J7; State 
v. Pugh, 43 Ohio St. 08; Slauson v. Ra
cine, 1:3 \Yis. ;JDS; Allen County Com
missioners 11. Silvers, :22 Inrl. 4!ll; State 
, .. Denny, 21 :'.\. E. Rep. (Ind.) :!i-i; Eck
hart v. State, 5 \V. Ya. 515; Allen v. 
Lot1isiana, 103 U. S. SO; Tillman v. 
Cocke, 9 Bax. 42[); Jones 1•. Jones. 104 
X Y. 284; .;'lleyer r. Berlanrli, 89 Minn. 
438. Where a statute marle the same 
provision for taxing telegraph messages 
sent to points within and to points with
out the State, nnrl was yoirl as to the 
latter, it was held wholly Yoirl. 1Vestern 
Union Tel. Co. i·. State, 62 Tex. 630. 

2 State v. Commissioners of Perry 
County, 5 Ohio St. 4\l7. Am] see Jones v. 
Robbins, 8 Gray, 0~0; Monroe v. Collins, 
17 Ohio St. G(i6, 68-1; Taylor ,·. Commis
sioners of Ross County, 2:; Ohio St. 22, 
8-1. 

3 Slauson v. R:ieine, 13 'Yis. 308, fo]. 
lowed in State t·. Dousman, 28 Wis. Ml. 
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And ,,here a statute, in order to outain a jury of six persons, 
provided for the summoning of twcl \·e jurors, from whom six 
were to be chosen and sworn, and under the constitution the jury 
must consist of twehe, it w,1s held that the provision for reducing 
the number to six could not ue rejected and the statute sustained, 
inasmuch as this would bo gidng to it a construetion and effect 
different from that the legislature designed ; and would deprive 
the parties of the means of obtaining impartial jurors which the 
statute had intended to give.1 

On the other hand, - to illustrnte how intimately the valid and 
invalid portions of a statute may be associated, - a section of the 
criminal code of Illinois provided that " if any person shall har
bor or secrete any negro, mulatto, or person of color, the same 
being a sla,·e or senant, owing service or lal>or to any other 
persons, whether they reside in this State or in any other State, 
or Territo1·y, or district, within the limits and under the jurisdic
tion of the United States, or shall in any wise hinder or prevent 
the lawful owner or owners of such slaves or servants from 
retaking them in a lawful manner, every person so offending 
shall be deemed guilty of a misdemeanor," &c., and it was held 
that, although the latter portion of the section was void within 
the decision in Prigg v. Pennsylrnnia,2 yet that the first portion, 
being a police regulation for the preservation of order in the 
State, and important to its well-being, and capable of being 
enforced without reference to the rest, was not affected by the 
invalidity of the rest.3 

A legislative act may be entirely valid as to some classes of 
cases, and clearly void as to others.4 A general law for the pun
ishment of offences, which should endeavor to reach, by its retro
active operation, acts before committed, as well as to prescribe a 
rule of conduct for the citizen in the future, would be void so far 
as it was retrospective; but such invalidity would not affect the 
operation of the law in regard to the cases which were within the 
legislative control. A law might be void as violating the obliga
tion of existing contracts, but valid as to all contracts which 
should be entered into subsequent to its passage, and which there
fore would haYe no legal force except such as the law itself would 
allow.5 In any such case the unconstitutional law must operate 

1 Campau v. Detroit, 14 Mich. 266. 
See Commonwealth v. Potts, 79 Pa. St. 164. 

2 16 Pet. 539. 
8 Willard "· People, 5 Ill 461; Eells v. 

People, 5 111. 4!18. See Hagerstown v. 
Dechert, 32 Md. 369. 

4 Moore v. ~ew Orleans, 32 La. Ann. 

726. A law forbidding the sale of liquors 
may be voi,I as to imported liquors and 
val!,! as to all others. Tiernan , .. Rinker, 
102 U.S. 123; State i·. Amery, 12 n. I. 61. 

5 Mnn,ly v. :'\fonroe, I ;\[ich. 68; Car
gill , .. l'owvr, 1 :'\Iich. :]G!l. In People i:. 

Rochester, GO ~- Y. G20, certain comrnis-
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as far as it can,1 and it will not be hold invalid on the objection 
of a party whose interests are not affected by it in a manner 
which the constitution forbids. If there are any exceptions to 
this rule, they must be of cases only ,d1ere it is eYident, from a 
contemplation of the statute and of the purpose to be accomplished 
by it, that it would not ham been passed at all, except as an 
entirety, and that the general purpose of the legislature will be 
defeated if it shall be held rnlid as to some cases and void as to 
others. 

Waiving a Constitutional ObJection. 

There are cases where a law in its application to a particular 
case mnst be sustained, because the party who makes oLjection 
has, by prior action, precluded himself from being heard against 
it.2 ·where a constitutional proYi8ion is designed for the protec
tion solely of the property rights of the citizen, it is competent 
for him to waive the protection, and to consent to such action as 
would be inrnlid if taken against his will. On this ground it has 
been held that an act appropriating the prirnte property of one 
person for the prirnte purposes of another, on compen8ation 
made, was valid if he whose property ,ms taken assented thereto ; 
and that he did assent and waive the constitutional pri\'ilege, if 
he receh·ed the compensation awarded, or brought an action to 
recover it.3 So if an act providing for the appropriation of prop
erty for a public use shall authorize more to be taken than the 
use requires, although such act would be Yoid ,vithout the owner's 
assent, yet with it all objection on the ground of unconstitution
ality is rcmoYcd.4 And where parties were authorized by statute 
to erect a dam across a river, provided they should first execute 

sioners were appointed to take for a city 
hall either lands belonging to the eity or 
lands of individuals. The act made no 
provision for co1npensation. The eom
missioners eleeted to take lands belonging 
to the city. Helt), that the act was not 
wholly void for the omission to provide 
compensation in case the lands of individ
uals had been selected. 

1 Baker v. Braman, 6 Hill, 47; Re
gents of University v. Williams, 0 Gill & 
J. 305, s. c. 31 Am. Dec. 72; Re Middle
town, 82 N. Y. 196. The case of Sadler 
v. Langham, 34 Ala. 311, appears to be 
opposed to this principle, but it also ap
pears to us to be based upon eases whieh 
are not applicable. 

z One waives right to object to law 

under whieh a grand jury is made up, 
by pleading in bar to the indictment. 
United States v. Gale, 109 U.S. 65. An 
offieer who has acted and reeeive<l monev 
under an act eannot eontest its eonstitt;
tionality. People 1,. Bu11ker, 70 Cal. 212. 

3 Baker v. Bram·: n, 6 Hill, -i 7. :c;o, if 
one has started the machinery to set go
ing a local improvement act. Dewhurst 
v. Allegheny, 95 Pa. St. 4:37. 

4 Embury i·. C'onner, 3 N. Y. 511. And 
see Heyward v. '.\byor, &c. of New York, 
8 Barb. 486; Mobile & Ohio Railroad 
Co. v. State, 20 Ala. 573; Detmold v. 
Drake, 46 X. Y. 318. For a waiver in 
t:ix cases resting on a similar principle, 
see :.\lotz v. Detroit, 18 '.\lich. 495; Rick
etts , .. Spraker, 77 Ind. 371. 
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a bond to the people conditioned to pay such damages a:-; each 
and every person might sustain in consequence of the erection of 
the dam, the damages to be assesseu by a justice of the peace, 
and the dam was crcdcd and damages assessed as provided by 
the statute, it was held, in au action 011 the bond to recover those 
damages, that the party erccti11g the dam and who had received 
the benefit of the statute, was precluded by his action from con
testing its validity, and could not insist upon his right to a 
common-law trial by jury.1 In these and the like cases the 
statute must be read with an implied proviso that the party to 
be aff ccted shall assent thereto ; and such consent removes all 
obstacle, and lets the statute in to operate the same as if it 
had in terms contained the condition.2 Under the terms of the 
statutes which exempt prnperty from forced sale on execution, to 
a specified amount or rnlue, it is sometimes necessary that the 
debtor, or some one in his behalf, shall appear and make selection 
or otherwise participate in the setting off of that to which he is 
entitled ; and where this is the case, the exemption cannot be 
forced upon him if he declines or neglects to claim it.3 In Penn
sylvania and Alabama it has been decided that a party may, by 
ex:ecutory agreement entered into at the time of contracting a 
debt, and as a part of the contract, ,rnive his rights under the 
exemption laws and preclude himself from claiming them as 
against judgments obtained for such debt; 4 but in other States 
it is held, on what seems to be the better reason, that, as the 
exemption is granted on grounds of general policy, an executory 
agreement to waive it must be deemed contrary to the policy of 
the law, and for that reason void.5 In criminal cases the doctrine 

1 People v. Murray, 5 Hill, 468. See 
Lee v. Tillotson, 24 Wend. 3:37. 

2 Embury v. Conner, 3 N. Y. 511. And 
see 1\Iatter of Albany St., 11 Wend. 149; 
Chamberlain v. Lyell, 3 :\lich. 4"18; Beech
er v. Baldy, 7 Mich. 488; Mobile & Ohio 
Railroad Co. v. State, 29 Ala. 57:3; Det
mold v. Drake, 46 N. Y. 318; Haskell v. 
New Bedford, 108 Mass. 208; Wanser v. 
Atkinson, 43 N. J. 571. 

s See Barton i·. Brown, 68 Cal. 11 ; 
ButlC'r v. Shiver, 79 Ga. 172. In some 
States the officer must make the selec
tion when the debtor fails to do so, and 
in some the debtor, if a married man, 
is precluded from waiving the privilege 
except with the consent of his wife, 
given in writing. See Denny v. White, 
2 Cold. 28:1; Ross v. Lister, 14 Tex. 46!); 
Vanderhurst v. Bacon, 38 Mich. 669; s. c. 

31 Am. Rep. 328; Gilman v. Williams, 7 
Wis. 329. She need not assent as to 
exemption of stock in trade. Charpen
tier i·. Bresnah:m, 62 Mich. 360. 

!I Case v. Dunmore, 23 Pa. St. 93; 
Bowman v. Smiley, 31 Pa. St. 2:25; 
Shelly's Appeal, 36 Pa. St. 373; O'Nail 
v. Craig, 56 Pa. St. 161; Thornas's Ap
peal, 69 Pa. St. 120; Bibb v. Janney, 45 
Ala. 329; Brown v. Leitch, 60 Ala. 31:3; 
s. c. 31 Am. Rep. 42; Neely v. Henry, 63 
Ala. 261. And see Hoisington v. Huff, 
2-1 Kan. 379. 

5 i\laxwell v. Reed, 7 Wis. 582; Knee
tie v. Newcomh, :22 N. Y. 249; Recht v. 
Ji:elly, 82 Ill. 147; s. c. 25 Arn Rep. 301; 
Moxley v. Ragan, 10 Bush, 156; s. c. 1!J 
Am. Rep. 61; Denny i·. White, 2 Cold. 
283; Branch v. Tomlinson, 77 X. C. 388; 
Carter's Admr. i·. Carter, 20 Fla. 558; 
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that a constitutional privilege may be waived must be true to a 
very limited extent only. A party may consent to waive rights 
of property, but the tnal and punishment for public offences are 
not within the province of individual consent or agreement.1 

Judicial Doubts on Constitutional Questions. 

It has been said by an eminent jurist, that when courts are 
called upon to pronounce the in validity of an act of legislation, 
passed with all the forms and ceremonies requisite to gi\·e it the 
force of law, they will approach the question with great caution, 
examine it in e\·ery possible aspect, and ponder upon it as long 
as deliberation and patient attention can throw any new light 
upon the subject, and never declare a statute Yoid, unless the 
nullity and inrnlidity of the act are placed, in their judgment, 
beyond reasonable doubt.2 A reasonable doubt must be sohed 
in favor of the legislative action, and the act be sustained.3 

"The question whether a law be mid for its repugnancy to the 
constitution is at all times a question of much delicacy, which 
ought seldom, if eYer, to be decided in the affirmatiYe in a doubt
ful case. The court, when impelled by duty to render such a 
judgment, would be unworthy of its station could it be unmindful 

Cleg·horn v. Greeson, 77 Ga. 343. A 
woman cannot by ante-nuptial agreement 
release the special allowance made to her 
as wi,low by statute; it being against 
public policy. Phelps v. Phelps, 72 111. 
545. 

1 See post, 390. And as to the waiver 
of the right to jury trial in civil cases, post, 
pp. 505, 506. 

2 Wellington, Petitioner, 16 Pick 87, 
per Shaw, Ch. J. Alexancler v. People, 
7 Col. 155; Crowley v. State, 11 Oreg. 
512. A law will be upheld unless its un
constitutionality is so clear "as to leave 
no doubt on the subject." Kelly v. 
Meeb, 87 Mo. 396; Robinson t•. Sehenck, 
102 Incl. !307. If an act may be valid or 
not according to the circumstances, a 
court would be bound to presume that 
such circumstances existe<l as would ren
der it valid. Talbot v. Hudson, 1G Gray, 
417. 

3 Cooper v. Telfair, 4 Dall. 14; Dow 
v. Norris, 4 N. H. 1G; Flint Hiver Steam
boat Co. v. Foster, 5 Ga. rn4 ; Carey v. 
Giles, 9 Ga. 253; lllacon & Western Rail
road Co. v. Davis, 13 Ga. 68; Franklin 
Bridge Co. v. Woorl, 14 Ga. 80; Ken,lall 
v. Kingston, 5 Mass. 524; Foster v. 

Essex Bank, 16 Mass. 245 ; Norwich v. 
County Commissioners of Hampshire, 13 
Pick. GO; Hartford Bridge Co. v. Union 
Ferry Co., 29 Conn. 210; Rich v. Flanders, 
::m N. H. 304; Eason v. State, 11 Ark. 481; 
Hedley v. Commissioners of Franklin Co., 
4 I3lackf. 116; Stocking v. State, 7 Ind. 
326; La Fayette v. Jenners, 10 Ind. 7 4; 
Rx parte :\lcCo!lum, 1 Cow. 550; Coutant 
v. People, 11 Wern!. 611; Clark v. People, 
26 Wend. 009; Morris i·. People, 3 Denio, 
376; N. Y., &c. R. R. Co. i·. \' an Horn, 
57 N. Y. 473; Baltimore v. State, 15 :\Id. 
376; Cotton v. Commissioners of Leon Co., 
6 Fla. 610; Cheney v. Jones, 14 Fla. 587; 
LHne v. Dorman, 4 Ill. 2:38; s. c. 36 Am. 
Dec. 5!3; Newland t·. Marsh, 19 Ill. 376; 
Farmers' and Mechanics' Bank v. Smith, 
3 S. & R. 63 ; W eister v. Ha,le, 52 Pa. 
St. 474; Sears 11. Cottrell, 5 l\[ich. 251; 
Tyler v. People, 8 l\lich. 3:20; Allen County 
Commissioners 1·. Silvers, 22 Ind. 491; 
State v. Robinson, 1 Kan. 17; Eyre v. 
Jacob, 14 Grate. 422; Gormley v. Taylor, 
44 Ga. 76; State v. Cape Girardeau, &c. 
R. R. Co., 48 :\lo. 468; Oleson v. Railroa,l 
Co., 3G Wis. :183; Newsom v. Cockt', 4! 
Miss. !302; Slack v. Jacob, 8 W. Va. Gl2; 
Commonwealth v. I\Ioore, 23 Gratt. !)51. 
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of the solemn obligation which that station imposes; but it is 
not on slight implication and rngue conjedure that the k~islature 
is to be pronounced to ha,·e transcended its powers, and its acts 
to be considered as void. The opposition between the constitu
tion and the law should be such that the judge feels a clear 
and strong conriction of their incompatibility with each other." 1 

~Ir. Justice Wa.,lii'll!)ton gives a reason for this rule, which has 
been repeatedly recognized in other cases which we ha,·e cited . 
.After expressing the opinion that the particular <p1estiou there 
presented, and which regarded the constitutionality of a State 
law, was inrn!Ycd in difficulty and doubt, he says: "Bt1t if I 
could rest my opinion in farnr of the constitutionality of the law 
on which the question arises, on no other ground than this doulJt 
so felt and acknowledged, that alone would, in my estimation, be 
a satisfactory vindication of it. It is but a decent respect due to 
the wisdom, the integrity, and the patriotism of the legislative 
body by which any law is passed, to presume in farnr of its 
validity, until its violation of the constitution is proved beyond 
all reasonable doubt." 2 

The constitutionality of a law, then, is to be presumed, because 
the legislature, which was first required to pass upon the question, 
acting, as they must be deemed to have acted, with integrity, and 
with a just desirn to keep within the restrictions laid by the con
stitution upon their action, have adjudged that it is so. They 
are a co-ordinate department of the government with the judi
ciary, invested with Yery high and responsible duties, as to some 
of which their acts are not subject to judicial scrutiny, and they 
legislate under the solemnity of an official oath, which it is not 
to be supposed they will disregard. It must, therefore, be sup
posed that their own dou\Jts of the constitutionality of their action 
have been deliberately sohed in its favor, so that the courts may 
with some confidence repose upon their conclusion, as one based 
upon their best judgment. For although it is plain, upon the 
authorities, that the courts should sustain legislative action when 
not clearly satisfied of its inrnlidit:·, it is equally plain in reason 
that the legislature should abstain from adopting such action if 
not fully assured of their authority to do so. Respect for the 
instrument under which they exercise their power should impel 
the legislature in every ~ase to solve their doubts in its favor, and 
it is only because we are to presume thev do so, that courts are 

1 Fletcher i:. Peck, 6 Cranch, 87, 128, 
per ilfarslwll, Ch. J. 

2 Ogden v. Saunderg, ]~ Wheat. 213. 
See Adams v. Howe, 1 l Mass. 340; s. c. 

7 Am. Dec. 216; Kellogg v. State Treas
urer, -!-! Vt. 356, 359; Slack v. Jacob, 8 
W. Va. 612. 
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warranted in giving weight in any case to their decision. If it 
were understood that legislators refrained from exercising their 
judgment, or that, in cases of doubt, they allowed themselves to 
lean in farnr of the action they desired to acoomplish, the foun
dation for the cases we have cited would be altogether taken 
away.1 

As to what the doubt shall be upon which the court is to act, 
we conceive that it can make no difference whether it springs 
from an endea,·or to arrive at the true interpretation of the con
stitution, or from a consideration of the law after the meaning of 
the constitution has been judicially determined. It has sometimes 
been supposed that it was the duty of the court, first, to interpret 
the constitution, placing upon it a construction that must remain 
unvarying, and then test the law in question by it; and that any 
other rule would lead to differing judicial decisions, if the legisla
ture should put one interpretation upon the constitution at one 
time and a different one at another. But the decided cases do not 
sanction this rule,2 antl the difficulty suggested is rather imagin
ary than real, since it is but reasonable to expect that, where a 
construction has once been placed upon a constitutional provision, 
it will be followed afterwards, even though its original adoption 
may have sprung from deference to legislative action rather than 
from settled comictions in the judicial mind.3 

The duty of the court to uphold a statnte when the conflict 
between it and the constitution is not clear, and the implication 
which must al ways exist that no violation has been intended by 
the legislature, may require it in some cases, where the meaning 
of the constitution is not in doubt, to lean in farnr of such a con
struction of the statute as might not at first view seem most oh
vious and natural. For as a conflict between the statute and the 
constitution is not to be implied, it would seem to follow, where 
the meaning of the constitntion is clear, that the court, if possible, 
must give tlte statute such a construction as will enable it to have 
~ff'ect. This is only saying, in another form of words, that the 
court must construe the statute in accordance with the legislative 
intent ; since it is al ways to be presumed the legislature designed 
the statute to take effect, and n0t to be a nullitv. 

The rule upon this subject is thus stated b_v the Supreme Court 
of Illinois: " "Thenevcr an ad of the leQ'islature can be so con
strued and applied as to avoid conflict with the constitution and 

I See upon this subject what is sairl in York, 5 Sn nrlf JO; Clark i•. People, 26 
Osburn i·. St:iley, 5 \V. Ya. 85; Tate v. "\Vend. 599; Baltimore v. State, 15 ;\ld 
Bell, 4 Yerg. 202; s. c. 2G Am. Dec. 221. 376. 

2 Sun Mutual Insurance Co. v, New 8 People v. Blodgett, 13 Mich. 127. 
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giYe it the force of la\\', such construction will be adopted by the 
courts. Therefore, acts of the legislature, in terms retrospective, 
and ,Yhich, literally interpreted, would inrnlidate and destroy 
rnsted rights, are upheld by giYing them prospective operation 
only; for, applied to, and operating upon, future acts and transac
tions only, they are rules of property under and subject to which 
the citizen acquires property rights, and are obnoxious to no con
stitutional limitation; but as retroactive laws, they reach to and 
destroy exi:,:ting rights, through force of the legislative will, with
out a hearing or judgment of la\L So will acts of the legislature, 
haYing elements of limitation, and capable of being so applied 
and administered, although the ,rnrds are broad enough to, and 
do, literally read, strike at the right itself, be construed to limit 
and control the remedy ; for as such they are valid, bnt as weap
ons destructi \·e of Yested rights they are void ; and such force 
only "·ill be given the acts as the legislature could impart to 
them." 1 

The Supreme Court of New Hampshire, a similar question 
being involnid, recognizing their obligation "so to construe crnry 
act of the legislature as to make it consistent, if it be possible, 
with the provisious of the constitution," proceed to the examina
tion of a statute by the same rule, " without stopping to inquire 
what construction might be warranted by the natural import of 
the lang·uage used." 2 

And it is said by Harris, J., delivering the opinion of the ma
jority of the Court of Appeals of New York : " A lcgislati ve act 
is not to be declared void upon a mere conflict of iuterpretation 
between the lcgislatiYe and the judicial power. Before proceed
ing· to annul, by judicial sentence, what has been enacted by the 
law-making power, it should clearly appear that the act cannot 
be supported by any reasonable intcndment or allowable presump
tion.'' 3 And this after all is only the application of the familiar 
rule, that in the exposition of a statute it is the duty of the court 
to seek to ascertain and carry out the intention of the legislature 
in its enactment, and to give full effect to such intention ; and 
they are bound so to construe the statute, if practicable, as to 

1 Newland v. Marsh, 1!l Ill. 376, 384. 
See also Bigelow, .. West Wisconsin R.R. 
Co., 27 Wis. -!iS; Attorney-General v. 
Eau Claire, 37 Wis. 400; Coleman v. 
Yesler, 1 Wash. Ter. 5fll; Ringer Mfg. 
Co. i-. McCollock, 24 Feil. Hep. 6f\7. 

2 Dow v. !\'orris, 4 ~- H. 16, 18. See 
Duhuqne v. Illinois Cent. R. R. Co., 39 
Iowa, 56. 

8 People v. Supervisors of Orange, 17 
N. Y. 235, 2-H. See also Boisdere t'. Citi
zens' Bank,!) La. 501i; s. c. 2\J Am. Dec. 
453. It is the duty of the court to adopt 
a construction of a statute which, with
out doing violence to the fair meaning 
of word,, brings it into harmony with 
the constitution. Grennda Co. Super· 
visors v. Brogden, 112 U. S. 2til. 
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give it force and validity, rather than to avoid it, or render it 
nugatory.1 

The rnle is not different when the question is whether any 
portion of a statute is void, than when the whole is assailecl. The 
excess of power, if there is any, is the same in either case, and is 
not to be applied in any instance. 

And on this grnund it has been hclcl that where the repealing 
clause in an unconstitutional statute reJJeals all inconsistent acts, 
the repealing clause is to stand and h:ne effect, notwithstanding 
the invaliclitv of the rcst.2 But other cases hold that such repeal
ing clause i; to be understood as designed to repeal all conflicting 
provisions, in order that those of the new statute can ham effect ; 
and that if the statute is inrnlid, nothing can conflict with it, and 
therefore nothing is repcalcd.3 Great caution is necessary in some 
cases, or the rnle which was designed to ascertain and effectuate 
the legislative intent will be pressed to the extreme of giving 
effect to part of a statute exclusi,·ely, when the legislative intent 
was that the part should not stand except as a component part of 
the whole. 

Inquir!J into Legislative JJfotives. 

From what examination has Leen given to this subject, it ap
pears that whether a statute is constitutional or not is ahrn_rn a 
question of power; that is, a question whether the legislatur_e in 
the particular case, in respect to the subject-matter of the act, 
the manner in which its object is to be accomplished, and the 
mode of enacting it, has kept within the constitutional limits and 
observed the constitutional conditions. In any case in which this 
question is answered in the affirmative, the courts are not at lib
erty to inquire into the proper exercise of the power. They must 
assume that legislative discretion has been properly excrcised.4 

If evidence was required, it must be supposed that it was before 
the legi,ilature when the act was passed ; 5 and if any special find
ing was required to warrant the passag-c of the particular act, it 
would seem that the passage of the act itself might be held equiv-

1 Clarke v. Rochester, 24 Ilarb. 4-!G. 
See Marshall , .. Grimes, 41 l\liss. 27; 
Morrell c. Fidde, :; Lea, 70. 

2 Meshmeier v. State, 11 Ind. 482; Ely 
v. Thompson, 3 A. K. i\Iarsh. 70. 

3 Shepardson v. Milwaukee & Ildoit 
Railroad Co., G Wis. 605; State v. J llllge 
nf County Court, 11 Wis. 50; Tims v. 
State, 2(l Ala. Hl5; Sullivan , .. Adams, 3 
Gray, 476; De,·oy v. l\fayor, &c. of New 
York, 35 Ilarb. 2G4; Campau v. Detroit, 

14 ;\Iich. '.2,1,; Chil,ls v. Shower, 18 Iowa, 
2til; Harbeck v. :'\ew York, 10 Bosw. 
:JuG; People v. Fleming, 7 Col. 230; Port
land i·. Schmidt, 1:3 Oreg. 17. 

4 People v. Lawrence, 3G Ilarb. 177; 
People v . .:---L'W York Central Railroad Co., 
3-1 Barb. 1:tl; Baltimore v. State, 15 ;\Id. 
37G; Goddin v. Crump, 8 Leigh, 15-1. 

5 De Camp , .. E,-e!arnl, 19 Barb. 81; 
Lusher v. Scites, 4 \\'. Ya. 11. 
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alent to such finding. 1 And although it has sometimes been urged 
at the bar that the courts ought to inquire into the mofo·es of the 
legislature where fraud and corrnpt ion were alleged, and annul 
their action if the allegation were esta1Jlisl1ecl, the argument has 
in no case been acceded tu by the judiciar.1·, and they ha,·e ne,·er 
allowed the inquiry to be entered upon.2 The reasons are the 

1 Johnson. v. Joliet & Chicago Rail
road Co., 2::l 111. 202. The Consutution of 
Illinois provicled that "corporations not 
possessmg banking powers or pri vilege8 
may be formed under general laws, but 
shall not be create,! hy spec:ial ac.:ts, except 
for municipal purpo,es, and in eases where, 
in the judgment of the General Assembly, 
the objeets of the corporation c:annot be 
attained under general laws." A spec:ial 
charter being passed without any legis
lative dPdaration 1hat its ohjec;t c:ouhl not 
be attained nnder a general law, the Su
preme Court sustained it, but plac:ed their 
dec:ision mainly on the gr,mncl that the 
clau~e had been wholly disregarded, "1rnd 
it would now produce far-spread ruin to 
dec:lare rnch acts unconstitutional and 
void." It is ,·ery dearly intimated in the 
opinion, that the legislative prac:tic:e, and 
this dec:ision sustaining it, clirl \'iolence to 
the intent of the constitution. A. provi
sion in the Constitution of Indiana that 
"no act shall take effect until the same 
shall have been published and c:irculate<l 
in the several counties of this State, by 
authority, except in case of emergenc:y," 
ad,ls the words, "which emergency shall 
be declare,] in the preamble, or in the 
bocly of the law;" thus clearly making 
the legislative <ledaration necessary. 
Carpenter v. :'-.Iontgomery, 7 Dlackf. 415; 
Mark v. State, lG Incl. 08; Hendrickson 
v. Hendrickson, i Incl. 13. 

2 Sunbury & Erie Railroad Co. i·. 

Cooper, 3;3 Pa. St. 278; .E.r pal'le New
man, 9 Cal. G0'.2; Baltimore , .. State, lG 
M<l. 37G; Johnson v. Hifrt.;ins, 3 :'-.Iet. 
(Ky.) 066. "The c:ourts c:annot impute 
to the legislature any other than public: 
motives for their acts." People v. Draper, 
15 :X. Y. 6~2, 543, per {),n/o, Ch. ,J. "We 
are not ma<le judges of the motives of the 
legislature, an,l the court will not usurp 
the inquisitorial office of inquiring into the 
bonafidcs of that body in discharging its 
clutiC's." Shanl.:land, J., in the same case, 
p. -:05::i. "The powers of the three depart
ments are not merely equal; they are 

exc:lusive in respect to the duties assigned 
to eac:h. They are absolutely indepen• 
dent of each 01her. It is now propose,] 
that one of the three powers ,hall insli
tute an inquiry into the c:onduct of an
other department, 1rnd form Rn issue to try 
by what motives the legislature were gov
erned in the enactment of a law. If this 
may he <lone, we may also inquire by 
what motives the exec:utive is induc:e<l to 
approve a bill or withhold his apprornl, 
and in ease of withholding it c:orruptly, 
by our mandate eompel its appro,·al. To 
institute the proposed inquiry would be 
a direct attaek upon the independt>nc:e of 
the legislature, and a usurpation of power 
sub,·ersive of the c:onstitution" ·wright 
t·. Defrees, 8 Incl. 298,302, per Uonkins, J. 
" \Ve are not at liberty to inquire into the 
motives of the legislature. \\' e can only 
examine into its power under the constitu
tion." Per Chase, Ch. J., in E.r }J/ll'le, 

MeCardle, 7 ,Vall. 50tl, 514. The rnme 
doctrine is restated by Mr. Justic:e Hunt, 
in Doyle v. Continental Ins. Co., 04 e. S. 
535. Courts c:annot inquire into legis
lative motives "except as they may be 
disc:losed on the face of the ads or be 
inferrible from their operation considered 
with r<'ference to the c:ondition of the 
country and existing legislation." Soon 
Hing v. Crowley, 113 U. S. 703. The 
rule applies to the legislation of munici
palities. Brown i·. Cape Girardeau, DO 
:'-.Io. 377. And see ::\kCulloc:h v. State, 
11 Ind. 4'.24; Bra,lshaw ,·. Omaha, l Neb. 
16 ; Lyon i·. Morris, 15 Ga. 480; People 
r. Flairg, 46 X. Y. 401; Slack v. Jacob, 8 
\V. Ya. 612, 635; State v. Cardozo, 5 
S. C. 2'J7; Humboldt County v. Churehill 
County Comm'rs, 6 :X eY. 30; Flint, &c. 
Plank Roacl Co. v. Woodhull, 25 \lic:h. 80; 
State v. Fagan, 22 La. ,\nn. 545; ~late 
1'. Hays, 49 Mo. 601; Luehrman v. Tax
ing Di,trict, 2 Lea, 42-'i; Kountze v. 
Omaha, 5 Dill. 4-!3. In Jones ,., ,Jones, 12 
Pa. St. !350, the general principle was 
recognize,], and it was <leeided not to be 
competent to cleelare a legislative cli 1·orce 
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same here as those which preclude an inquiry into the motives of 
the governor in the exercise of :.,, discretion Yested in him exclu
sively. He is responsible for his acts in such a case, not to the 
courts, but to the people.1 

Consequences 1j a Statute is Void. 

When a statute is adjudged to be unconstitutional, it is as if it 
had never been. Rights cannot !Je built up under it; contr,acts 
which depend upon it for their cousiderntion arc mid; it consti
tutes a protection to no one who has acted under it, and no one 
can be punished for having refused obedience to it before the deci
sion was made.2 And what is true of an act void in toto is true 
also as to any part of an act which is found to be unconstitutional, 
and which, consequently, is to be regarded as having ne.-cr, at any 
time, been possessed of any legal force. 

void for fraud. It was nevertheless hC'ltl 
competent to annul it, on the grouncl that 
it had been granted (as shown by parol 
evidence) for a cause which gave the le
gislature no jurisdietion. The legislature 
was regarded as being for the purpose a 
court of limited jurisdiction. In Attor
ney-General v. Supervisors of Lake Co., 
33 Mich. 289, it is clecided that when 
supervisors and people, having full au
thority over the subject, ha ,·e acted upon 
the question of removal of a county seat, 
no question of motive can be gone into 
to invalidate their action. 

1 Attorney-General v. Brown, 1 Wis. 
513; Wright "· Defrees, 8 Incl. 208. 

2 Strong v. Daniel, 5 Ind. 348 ; Sum
ner v. Beeler, 50 Ind. 341; Astrom , .. 
Hammond, 3 McLean, 107; Woolsey v. 
Commercial Bank, 6 McLean, 142; De
troit v. Martin, :14 :\Iich. 170; Kelly v. 
Bemis, 4 Gray, 83; HovC'r v. Barkhoof, 
44 N. Y. 113; Clark v. l\Iiller, 54 N. Y. 
528; :\Ieagher v. Storey Co., 5 Nev. 2H; 
E.r parte Rosenblatt, 19 Nev. 439. In 
People v. Salomon, 54 Ill. 46, a ministerial 

officer was severely censured for pre
suming to disregard a law as unconstitu
tional. The court found the law to be 
rnlid, but they could nut have found 
otherwise without justifying the officer. 
In Texas it has been he lei that .an uncon• 
stitutional act has the force of law for 
the protel!tion of officers acting under it. 
Sessums v. Botts, 3-! Tex. 33'.'i. In Iowa, 
a magistrate who harl issuC'd a warrant, 
and the officer who had served it, for the 
destruetion of liquors, under a city ordi
nance which the city had no power to 
adopt, were helcl to be protectecl, nnt
withstanding this want of power in the 
city. Henke v. i.\Tc·Cord, 50 Iowa, 378. 
The warrant seems to hnve been consid
ered "fair on its face;" hut cnn process 
ever be fair on its faee when it commands 
that which is illegal 1 If n decision ad
jnrlgin~ a statute unconstitutional is af
terwarrls overrulecl, the statn te is to be 
considererl as ha vin~ been in force for 
the whole period. Pierce v. Pierce, 46 
Incl. 86. 
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CH.APTER XI. 

OF THE PROTECTION TO PROPERTY BY " THE LAW OF THE LAND." 

THE protection of the subject in the free enjoyment of his life, 
his liberty, and his property, except as they might be declared by 
the judgment of his peers or the law of the laud to be forfeited, 
was guaranteed by the twenty-ninth chapter of Magna Charta, 
"which alone," says Sir ·William Blackstone, "would have mer
ited the title that it bears of the Great Charter." 1 The people of 
the American States, holcliug the sovereignty in their own hands, 
have no occasion to exact pledges from any one for a due obser
vance of individual rights; but the aggressive tendency of power 
is such, that they have deemed it of no small importance, that, 
in framing the instruments under which their governments are to 
be administered by their agents, they should repeat and re-enact 
this guaranty, and thereby adopt it as a principle of constitu
tional protection. In some form of words, it is to be found in 
each of th,e State constitutions; 2 and though verbal differences 

1 4 Bl. Com. 424. The chapter, as it 
stood in the original charter of John, 
was: "Ne corpus liberi hominis capiatur 
nee imprisonetur nee disseisietur nee ut
lagetur nee exuletur, nee aliquo modo 
destruatur, nee rex eat vel mittat super 
eum vi, nisi per judicium parium suorum, 
vel per legem terrre." No freeman shall 
be taken or imprisoned or disseisecl or 
outlawed or banished, or any ways de
stroyed, nor will the king pass upon him, 
or commit him to prison, unless by the 
judgment of his peers, or the l». w of the 
land. In the charter of Henry III. it was 
varied slightly, as follows: "Nullus liber 
homo capiatur vel imprisonetur, aut dis
seisietur de libero tenemento suo vel li
bertatibus vel liberis consuetndinibus suis, 
aut ntlagetur aut exuletur, aut aliquo modo 
destruatur, nee super eum ibimus, nee 
super eurp mittemus, nisi per legale ju<li
cium parium suorum, vel per legem 
terrre." See Blackstone's Charters. The 
Petition of Right - 1 Car. I. c. 1 -
prayed, among other things, "that no 
man be compelled to make or yield any 
gift, loan, benevolence, tax, or such like 
charge, without common consent, by act 

of Parliament; that none be called upon 
to make answer for refusal so to do; that 
freemen be imprisoned or detained only 
by the law of the land, or by due process 
of law, and not by the king's special 
command, without any charge." The 
Bill of Rights -1 Wm. and Mary, § 2, 
c. 2 - was confined to an enumeration 
and condemnation of the illegal acts of 
the preceding reign ; but the Great 
Charter of Henry III. was then, and is 
still, in force. 

2 The following are the constitutional 
provisions in the several States:-

Alabama : "That, in all criminal pros
ecutions, the accused ... shall not be 
compelled to give evidence against him
self, or be deprived of his life, liberty, or 
property, but by due course of law." Art. 
1, § 7. -Arkansas: "That no person shall 
... be deprived of his life, liberty, or 
property, without due process of law." 
Art. 1, § 9. - California: Similar to that 
of Alabama. Art. 1, § 8. - Connecticut: 
Same as Alabama, Art. I, § 9. - Dela· 
ware: Like that of Alabama, substituting 
for "course of law,'' ''the judgment of 
his peers, or the law of the land." Art. 1, 
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appear in the seYeral provisions, no change in language, it is 
thought, has in any case been made with a view to essential 
change in legal effect ; and the differences in phraseology will 
not, therefore, be of importance in our discussion. Indeed, the 
language employed is generally nearly ident:cal, except that the 
phrase " due process [ or course J of law'' is sometimes used, 
sometimes " the law of the land,'' and in some cases both; but 
the meaning is the same in every case. 1 Aud, by the fourteenth 
amendment, the guaranty is now incorporated in the Constitution 
of the united States.2 

§ 7. - Florida: Similar to that of Ala
bama. Art. 1, § 0. - Georgia: "X o per
son shall be deprive<l of life, liberty, or 
property, exce1 t by due process of law." 
Art. 1, § 3. - llli1101s: "No person shall 
be deprived of life, liberty, or property, 
without dt1e process of law." Art. 1. § 2. 
- Colorado: The same. Art. I,§ 25-
lowa: The same. Art. 1, § !) -Ken
tucky: " Xor can he be deprived of his 
life, liberty, or property, unless by the 
judgment of his peers, or the law of the 
lane!." Art. 13, § 12 - .llaine: " Nor be 
deprived of his life, liberty, property, or 
privileges, but by the ju<lgment of his 
peers, or the law of tl,e land." Art. 1, 
§ 6. - Maryland: " That no man ought 
to be taken or imprisoned, or disseised of 
his freehold, liberties, or privileges, or 
outlawed, or exiled, or in any manner 
destroyed, or depri ve<l of his life, liberty, 
or property, but by the jullgment of his 
peers, or by the law of the land." Dec
laration of Rights,§ 23. - Jlassaclwsetts: 
"Xo subject shall be arrested, imprisoned, 
despoiled, or deprived of his property, 
immunities, or privileges, put out of the 
protection of the law, exiled, or deprived 
of his life, liberty, or estate, but by the 
judgment of his peers, or the law of the 
land." Declaration of Hights, Art. 12. -
Michigan: "Xo person shall ... be de
prived of life, liberty, or property, without 
due process of law." Art. o.§ 32-Jfin
nesota: Like that of Michigan. Art. 1, § 7. 
- Jlississ,ppi: The same. Art. 1, § 2. -
Jl1ssouri: Same as Dela ware. Art. 1, * 18. 
- 1Vevada: "Xor be deprived of life, lib
erty, or property, without due process of 
law." Art. 1, § 8. - Sew Hampshire: 
Same as Massachusetts. Bill of Rights, 
Art. 15. -New York: Same as Nevada. 
Art. 1, § 6. - Xo,-th Carolina: "That no 
person ought to be taken, imprisoned, or 

disseised of his freehold, liberties, or privi
leges, or outlawed, or exiled, or in any 
manner destroyed, or deprived of his life, 
liberty, or property, but by the law of the 
land." Deelaration of Rights, § 17. -
Penns.1/lcania: Like Delaware. Art. 1, 
§ 9- Rhode Island: Like Delaware. Art. 
1, § 10. - South Carolina: Like that of 
)Iassachusetts, substituting" person" for 
" subjeet." Art. 1, § 14 - Tennessu: 
'' That no man shall he taken or im!Jris
oned, or dis,ei,ed of his freeholtl, liber
ties, or privileges, or outlawed or exiled, 
or in any manner destroyed, or deprive(! 
of his life, liberty, or property, but by 
the j,1dgment of his peers, or the law of 
the land." ,\.rt. 1, § 8. - Tex"s: "No 
eitizen of this State shall be deprived of 
life, liberty, property, or privileg-es, out
lawed, exiled, or in any manner disfran
ehised, except by due course of the law 
of the land." Art. 1, § 16. - JVe.st Vi,·. 
ginia: "~o person, in time of peace, shall 
be deprived of life, liberty, or property, 
without llue process of law." Art. 2, § 6. 
Under each of the remaining constitu
tions, equi,·alent protection to that whieh 
these prodsions gil·e is believed to be 
affor,led by fundamental principles recog
nize,! and enforce,] hy the courts. 

1 2 Inst. 50; Bou". Law Die. "Due 
pros.ess of Law," "Law of the land;" 
State i·. Simons, 2 Speers, 767; Vanzant 
v. Waddell, 2 Yerg. 260; Wally's Heirs 
v. Kennedy, 2 Y erg. 55i; s. c. 2i Am. 
Dec. 511 ; Greene 1'. Brig-gs, 1 Curt. 311 ; 
:\Iurray's Lessee v. Hoboken Land Co., 
18 flow. 2i2, 2i6, per Curtis, J.; Parsons 
v. Ru,sell, 11 :\lieh. 11:3, 129, per Jlmmin_q, 
J.; Ervine's Appeal, 1G Pa. St. 256; 
Banning v. Taylor, 24 Pa. St. 28!l, 292; 
State u. Staten, 6 Cold. 2H; Huber v. 
Reily, 53 Pa. St. 112. 

2 See ante, p. H. 
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If now we shall ascertain the sense in which the phrases " due 
process of law" and "the law of the Lmtl" are employetl in the 
several constitutional provisions which we have referred to, when 
the protection of rights in property is had in view, we shall be 
able, perhaps, to indic:ate the rule, uy wl1ich the proper conclusion 
may be reached in those cases in which legislative action is 
objected to, as not being "the law of the land ; " or judicial or 
ministerial action is contested as not being" tlue process of law," 
within the meaning of these terms as the Constitntion employs 
them. 

If we examine such definitions of these terms as are met with 
in the reported cases, we shall find them so var!ous that some 
difficulty must arise in fixing upon one which shall be accurate, 
complete in itself, and at the same time appropriate in all the 
cases. The diversity of definition is certainly not surprising, 
when we consider the dirnrsity of cases for the purposes of which 
it has been attempted, and reflect that a definition that is sufii
cient for one case and applicaule to its facts may be altogether 
insufficient or entirely inapplicable in another. 

Perhaps no definition is more often quoted than that given by 
Mr. Webster in the Dartmouth College Case : " By the law of the 
land is most clearly intended the general law; a law which hears 
before it condemns; which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is that eYery citizen 
shall hold his life, liberty, property, and immunities, nnder the 
protection of the general rules which govern society. E,·erything 
which may pass under the form of an enactment is not therefore 
to be considered the law of the land." 1 

The definition here girnn is apt and suitable as applied to 
judicial proceedings, which cannot be valid unless they "proceed 
upon inquiry" and "render judgment only after trial." It is 
entirely correct, also, in assuming that a legislafo·e enactment is 
not necessarily the law of the land. "The words ' uy the law of 
the land,' as used in the Constitution, <lo not mean a statute 
passed for the purpose of working the wrong. That construction 

1 Dartmouth College i·. Woodward, 4 sions of the highest importance com
Wheat. 510; Works of Webster, Vol. Y. pletely inoperative and void. It would 
p. 487. And he proceeds: "It' this were tend directly to estaL!ish the union of all 
so, acts of attainder, bills of pains and powers in the legislature. There woul<l 
penalties, acts of confiscation, acts revers- be no general permanent law for courts 
ing judgments, and acts directly trans- to administer or men to live under. The 
ferring one man's estate to another, administration of justice would be an 
legislative judgments, decrees and forfei- empty form, an iclle ceremony. Judges 
tures in all possible forms, would be the wonld sit to execute legislntive judgments 
law of the land. Such a strange construe- aml decrees, not to declare the law or 
tion would render constitutional pro vi- :itlminister the justice of the country.'' 
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would render the restriction absolutely nugatory, and turn this 
part of the Constitution into mere nonsense. The people would 
be made to say to the two houses: 'You shall be vested with the 
legislative power of the State, but no one shall be disfranchised 
or deprived of any of the rights or privileges of a citizen, unless 
you pass a statute for that purpose. In other words, you shall 
not do the wrong unless you choose to do it.'" 1 When the law 
of the land is spoken of, " undoubtedly a pre-existing rule of con
duct" is intended, "not an ex post facto rescript or decree made 
for the occasion. The design" is "to exclude arbitrary power 
from every branch of the government; and there would be no 
exclusion if such rescripts or decrees were to take effect in the 
form of a statute." 2 There are nevertheless many cases in which 
the title to property may pass from one person to another, with
out the intervention of judicial proceedings, properly so called; 

1 Per Bronson, J., in Taylor v. Porter, 
4 Hill, 140, 145. See also Jones v. Perry, 
10 Yerg. 59; s. c. 30 Am. Dec. 4:30; Er
vine's Appeal, 16 Pa. St. 256; Arrow
smith v. Burlingim, 4 McLean, 489; 
Lane v. Dorman, 4 Ill. 238; Ree,l v. 
Wright, 2 Greene (Iowa), 15; Woodcock 
v. Bennett, 1 Cow. ill; Kinney 1;. Bev
erley, 2 H. & M. 536, Commonwealth v. 
Byrne, 20 Gratt. 165; Rowan v. State, 30 
Wis. 129; s. c. 11 Am. Rep. 559. '' Those 
terms,' law of the land,' do not mean 
merely an act of the General Assembly. 
If they did, every restriction upon the 
legislative authority would be at once 
abrogated. For what more can the citi
zen suffer than to be taken, imprisoned, 
disseised of his freehold, liberties, and 
privileges; be outlawed, exiled, and des
troyed, and be deprived of his property, 
his liberty, and his life, without crime 1 

Yet all this he may suffer if an act of the 
assembly simply denouncing those penal
ties upon partieular persons, or a p:irticn
lar class of persons, be in itself a l:iw of 
the land within the sense of the Consti
tution; for what is in that sense the law 
of the land must be duly observed by all, 
and upheld and enforced by the eourts. 
In rPference to the inflietion of punish
ment and divesting the rights of property, 
it has been repeatedly held in this State, 
and it is believed in every other of the 
Union, that there are limitations upon the 
legislative power, notwithstan<ling these 
wor<ls; and that the clause itself means 
that such legislative acts us profess in 

themselves directly to punish persons, or 
to <leprive the citizen of his property, 
without trial before the judicial tribunals, 
and a decision upon the matter of right, 
as determined by the laws under wilich 
it vested, according to the course, mode, 
and usages of the common law, as derived 
from our forefathers, are not effectually 
' laws of the land ' for those purposes.'' 
Hoke v. Henderson, 4 Dev. 15; s c. 25 
Am. Dec. fi77. In 13,rnk of Michigan v. 
Williams, 5 Wend. 4i8, 486, l\Ir. ,Justice 
Sutherland says, vested rights "are pro
tected under general principles of para
mount, and, in this country, of universal 
authority.·• Mr. Broom says: "It i< in
deed an essential principle of the law of 
England, 'that the subject hath Rn un
doubted property in his goo<ls and pos• 
sessions; otherwise there slrnll remain no 
more industry, no more justice, no more 
valor; for who will labor? who will haz
ard his person in the <lay of battle for 
that which is not his own?' The Bank
er's Case, by Turnor, 10. And therefore 
our customary law is not more solicitous 
about anything than 'to preserve the 
property of thP subject from the inunda
tion of the perogntive.' Ibid." Broom's 
Const. Law, 228. 

2 Gibson, Ch. J., in Norman v. Heist, 5 
W. & S. lil, 173. There is no power 
which can R.uthori1.e the dispossession by 
force of an owner whose property has 
heen sold for taxes, without giving him 
opportunity for trial. Calhoun v. Flet
cher, 63 Ala. 574. 
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and in preceding pages it has been shown that special legislative 
acts designed to accomplish the like end, are allowable in some 
cases. The necessity for " general rules,'' therefore, is not such 
as to preclude the legislature from establishing special rules fo1· 
particular cases, provided the particular cases range themselves 
under some general rule of legislatirn power; no!' is there any 
requirement of judicial action which demands that, in every case, 
the parties interested shall have a hearing in court. 1 

On the other hand, we shall find that general rules may some
times be as obnoxious as special, if they operate to deprive indi
vidual citizens of vested rights. While every man has a right to 
require that his own controversies shall be judged by the same 
rules which are applied in the controversies of his neighbors, the 
whole community is also entitled, at all times, to demand the 
protection of the ancient principles which shield private rights 
against arbitrary interference, even though such interference may 
be under a rule impartial in its operation. It is not the partial 
nature of the rule, so much as its arbitrary and unusual char
acter, that eondc>mns it as unknown to the law of the land. Mr. 
Justice Edwards has said in one case : " Due process of law un
doubtedly means, in the due course of legal proceedings, accord
ing to those rules and forms which have been established for the 
protection of private rights." 2 And we have met in no judicial 
decision a statement that embodies more tersely and accurate!\· 
the correct view of the principle we are considering, than th·e 
following, from an opinion by Mr. Justice Johnson of the Supreme 
Court of the United States: "As to the words from Magna 
Charta incorporated in the Constitution of Maryland, after 
volumes spoken and written with a view to their exposition, the 
good sense of mankind has at length settled down to this, -
that they were intended to secure the individual from the 
arbitrary exercise of the powers of government, unrestrained 

1 See Wynehamer v. People, 13 N. Y. 116, 128, in which private laws may be 
378, 4:32, per Sdrlen, ,T. In Janes v. Rey- passed in entire accord with the general 
nolds, 2 Tex. 250, Chief Justice Hemphill public rules which govern the State; and 
says: "The terms' law of the land' we shall refer to more cases further on. 
are now, in their most usual acceptation, 2 ,v estervelt v. Gregg, 12 N. Y. 202, 
regarded as general public laws, binding 209 See, also, State,·. Staten, 6 Cold. 283; 
upon all the members of the community, l\Ic;\fillen v. Anderson, 95 U. S. 37 ; Pear
under all circumstances, and not partial son v. Yewdall, 95 U. S. 294; Pennoyer 
or private laws, affecting the rights of v. -:-i'eff, 95 U. S. 714; Davidson v. New 
private individuals or classes of indivicl- Orleans, 96 U. S. 97; and cases in notes 
uals." And see Vanzant i·. "raddell, 2 pp.15, 16, ante, in which the true meaning
Yerg. 260, per Peele, J.; Hnrcl v. Nearing, of dnf' process of law i, consi,lererl. Also 
44 Barb. 472. Nevertheless there are 8an Mnteo County 1,. Southern Pacific R 
many cases, as we have shown, ante, pp R. Co., 13 Fed. Rep. 722. 

28 



-43-

434 CONSTITUTION AL LDIITATIONS. [ CH. XI. 

by the established principles of private rights and distributive 
justice." 1 

The principles, then, upon which the process is based are to 
determine whether it is " due process" or not, and not any con
siderations of mere form. Administrafo·e and remedial process 
may be changed from time to time, but only with due regard to 
the landmarks established for the protection of the citizen.2 

When the government through its established agencies interferes 
with the title to one's property, or with his independent enjoy
ment of it, and its action is called in question as not in accord
ance with the law of the land, we are to test its rnlidity by those 
principles of civil liberty and constitutional protection w·hich ham 
become established in our system of laws, and not generally by 
rules that pertain to forms of procedure merely. In judicial pro
ceedings the law of the land requires a hearing before condemna~ 
tion, and judgment before dispossession; 3 but when property is 
appropriated by the government to public uses, or the legislature 
interferes to give direction to its title through remedial statutes, 
different considerations from those which regard the controversies 
between man and man must prevail, different proceedings are 
required, and we have only to sec whetlier the interference can 
be justified by the established rules applicable to the special case. 
Due process of law in each particnlat· case means, such au exer
tion of the powers of government as the settled maxims of law 
permit and sanction, and under such safeguards for the protection 
of individual rights as those maxims prescribe for the class of 
cases to which the one in question belongs.4 

1 Bank of Columbia i·. Okely, 4 Wheat. 
235, 244. "What is meant by 'the law 
of the land' 1 In this State, taking as 
our guide Zylstra's Case, 1 Bay, 382; 
·white v. Kendrick, 1 Brev. 469; State v. 
Coleman & Maxcy, 1 .:\Ic:.Vlull. 502, there 
can be no hesitation in saying that these 
words mean the common law and the 
statute law existing in this State at the 
adoption of our constitution. Altogether 
they constitute a body of law prescribing 
the course of justice to which a free man 
is to be considered amenable for all time 
to come." Per O'Neill, J., in State v. 
Simons, 2 Speers, 761, 767. See, also, 
State v. Doherty, 60 Me. 509. It must 
not be understood from this, however, 
that it would not be competent to change 
either the common law or the statute law, 
so long as the principles therPin embod
ied, and which protected private rights, 
were not departed from. 

2 Hurtado i·. California, 110 U.S. 516. 
3 Vanzant , .. Waddell, 2 Yerg. 260; 

Lenz ,,. Charlton, 23 Wis. 4i8; Pennoyer 
v. ~eff, ~5 U. S 71-1. 

4 See \Vynehamer v. People, l!'l N. Y. 
378, 432, per Selden, J. ; Kalloch v. Su
perior Court, 56 Cal. 220; flaltimore ,._ 
Scharf, 54 ~Id. 4!l9. In State !>. Allen, 2 
McCord, 56, the court, in speaking of 
process for the collection of taxes, say : 
"\Ve think that nny legal process which 
was originally founded in necessity, has 
been consecrated by time, and approved 
and acquiesced in by universal consent, 
must be considered an exception to the 
right of trial by jury, and is embraced in 
the alternative 'law of the land.'" To 
the same effect are In re Haekett, 53 Vt. 
354; Weimer v. Bnnbury, 30 i\lich. 201. 
An,! see Har<l "· Xearing, 4-t Ba.rh. 472; 
New Orleans v. C»nnon, 10 La. Ann. 7/l-i; 
McCarrol v. Weeks,/', Ilayw. :2-!6; Sears 
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Private rights may be interfered with by either the legislative, 
executiYe, or judicial department of the gon)rnment. The execu
ti,e department in every instance must show authority of law for 
its action, and occasion docs not often arise for an examination 
of the limits which circumscribe its powers. The legislative 
department may in some cases constitutionally authorize interfer
ence, and in others may interpose by direct action. Elsewhere 
we shall consider the police power of the State, and endeavor to 
show how completely all the property, as well as all the people 
within the State, are subject to control under it, within certain 
limits, and for the purposes for which that power is exercised. 
The right of eminent domain and the right of taxation will also 
be discussed separately, and it will appear that under each the 
law of the land sanctions divesting individuals of their property 
against their will, and by somewhat summary proceedings. In 
every government there is inherent authority to appropriate the 
property of the citizen for the necessities of the State, and con
stitutional JJrovisions do not confer the power, though they gener
ally surround it with safeguards to prevent abuse. The restraints 
are, that when specific property is taken, a pecuniary compensa
tion, agreed upon or determined by judicial inquiry, must he paid; 
and in other cases property can only he taken for the support of 
the government, and each citizen can only be rer1uired to contrib
ute his proportion to that end. But there is no rule or principle 
known to our system under which private property can be taken 
from one person and transferred to another, for the private use 
and benefit of such other person, ,,hether by general law or by 
special enactment.I The purpose must be public, and must have 

v.Cottrell, 5 Mich. 250; Gibson v. Mason, 
5 Nev. 283. The fourteenth amendment 
has not enlarged the meaning of the words 
"due process of' law." ,vhatever was 
such in a State before that amendment, is 
so still. Hence, a statute is good whieh 
allows execution on judgments against a 
town to be levied on the goods of individual 
inhabitants. Eames v. Savage, i7 Me. 
212. Taking property under the taxing 
power is due process of law. Davidson 
v. New Orleans, 96 U. S. 97 ; Kelly v. 
Pittsburgh, 104 U. S. 78; High v. Shoe
maker, 22 Cal. 363. See, also, Cruik
shanks v. Charleston, 1 McCord, 360; 
State v. Mayhew, 2 Gill, 487; Harper v. 
Commissioners, 23 Ga. 566; Myers v. 
Park, 8 Heisk. 550. So is the seizure and 
sale under proceedings prescribed by law, 
of stray beasts. Knoxville v. I;:ing, 7 

Lea, 441; Hamlin ,·. Mack, 33 Mich. 103; 
Stewart v. Hunter, 16 Oreg. 62. That the 
owner should have notice of the sale, 
see Varden i·. l\Iount, 78 Ky. 86. An 
act allowing an agent of a humane soci
ety to condemn and kill an animal and fix 
its value conclusi,·ely without notice is 
not due process of law. King v. Hayes, 
80 Me. 206. But a health officer may be 
empowered to kill a diseased beast, if the 
owner may afterwards contest the exist
ence of conditions which made the beast 
a nuisance, and obtain reclress, if such 
conditions are not shown to have existed. 
Newark & S. 0. Co r. Hunt, 50 N. J. L. 
308. It is no viola: ion of this principle to 
exclude from the State debauched women 
who are being imported for improper pur
poses. Matter of Ah Fook, 40 Cal. 403. 

1 Lebanon Sch. Dist. "· Female Sem., 
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reference to the needs or convenience of the public, and no rea~on 
of general public p,·Jlicy will be sufficient to validate other trans
fers when they concern existing vested rights.1 

Nevertheless, in many cases and many ways remedial legisla
tion may affect the control and diRposition of property, and in 
some cases may change the nature of rightR, give remedies where 
none existed before, and even divest legal titles in favor of sub
stantial equities "·here the legal and equitable rights do not 
chance to concur in the same persons. 

The chief restriction upon this clasR of legislation is, that 
vested rights must not be disturbed ; but in its application as a 
shield of protection, the term "vested rights" is not used in any 
narrow or technical sense, or as importing a power of legal con
trol merely, but rather as implying a vested interest which it is 
right and equitable that the government should recognize and 
protect, and of which the individnal could not be deprived arbi
trarily without injnstice. The right to private property is a 
sacred right; not, as has been justly said, "introdnced as the re
sult of princes' edicts, concessionR, and charters, but it was the 
old fundamental law, springing from the original frame and con
stitution of the realm." 2 

12 At!. Rep. 857 (Pa.); People v. O'Brien, 
111 N. Y. 1. The latter case is with ref
erence to the transfer to a receiver of the 
assets of a dissolved corporation. It is 
not competent to provide that the claim
ant or purchaser of property, for the 
seizure or sale of which an indemnifying 
bond has been taken and returned by the 
officer, shall be barred of any action 
against the officer, and confined to his 
action on the bond as his only remedy. 
Foule v. Mann, 53 Iowa, 42; Sun berg v. 
Babcock, 61 Iowa, 601. See, also, Ehlers 
v. Stoeckle, 37 Mich. 261. Contra, Hein 
v. Davidson, 96 N. Y. 175. Compare Dodd 
v. Thomas, 6!) Mo. 364. A lien may be cre
ated by statute in fa rnr of a laborer for a 
contractor, as against the owner of logs, 
between whom and the laborer there is 
no privity of contract. Reilly v. Stephen
son, 62 Mich. 509. But such laborer may 
not enforce a lien in spite of any contract 
between the contractor and owner, or of 
payment by the latter. ,John Spry Lum
ber Co. v. Sault Sav. Bank, 43 ~- W. Rep. 
778 (Yfich.). Nor can the owner's failure 
to enjoin the labor be made conclusive 
evidence of his assent to it. :\lever , .. 
Ilerlamli, 30 ::\!inn. 448. A lllC'cl;anil''s 

lien may be made applicable to buildings 
in process of erection. Colpetzer v. 
Trinity Church, 37 X. W. Rep. 931 (Xeb.). 

1 Taylor v. Porter, 4 Hill, 140; Osborn 
v. Hart, 24 Wis. 89, !11; s. c. 1 Am. Rep. 
161. In Matter of Albany Street, 11 
Wend. 149, s. c. 25 Am. Dec. 618, it is in
timated that the clause in the Constitu
tion of New York, withholding private 
property from public use except upon 
compensation made, of itself implies that 
it is not to be taken in invitum for indi
vidual use. And see :\latter of John & 
Cherry Streets, 19 Wend. 650. A differ
ent opinion seems to have been held by 
the Su pre me Court of Pennsr! vania, 
when they decided in Harvey v. 'Thomas, 
10 Watts, 63, that the legislature might 
authorize the laying out of private wa_,.8 
over the lands of unwilling parties, to con
nect the coal-beds with the works of pub
lic improvement, the constitution not in 
terms prohibiting it. See note to p. 653, 
post. 

~ Arg. Nightingale v. Brirlges, Show. 
138. See also Case of Alton Woods, 1 
Rep. 4;i a; Akock v. Cooke, 5 Bing. H40; 
Bowman 1·. \li1!1!leton, 1 Bay, 25:2; EPn
nebec Purchase 1·. Laboree, 2 :\le. 275; 
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But as it is a right which rests upon equities, it has its reason
able limits and restrictions; it must have some regard to the gen
eral welfare and public policy; it cannot be a right which is to 
lie examined, settled, aud defended on a distinct and separate 
consideration of the individual case, but rather on broad and gen
eral grounds, which embrace tho welfare of the whole community, 
and which seek the equal and impartial protection of the interests 
of all.1 

And it may be well at this point to examine in the light of the 
reported cases the question, What is a Yested right in the consti
tutional sense? and when we haYe sohed that question, we may 
be the better able to judge under what circumstances one may 
be justified in resiRtiug a change in the general laws of the State 
affecting his interests, and how far special legislation may control 
his rights without coming under legal condemnation. In organ
ized society every man holds all he possesses, and looks forward 
to all he hopes for, through the aid and under the protection of 
the laws; 2 but as changes of circumstances and of public opinion, 
as well as other reasons affecting the public policy, are all the 
while calling for changes in the laws, and as these changes must 
influence more or less the value and stability of private posses
sions, and strengthen or destroy well-founded hopes, and as the 
power to make very many of them could not be disputed without 
denying the right of the political community to prosper and ad
vance, it is obvious that many rights, privileges, and exemptiom; 
which usually pertain to ownership under a particular state of 
the law, and many reasonable expectations, cannot be regarded as 
vested rights in any legal sensc.3 In many cases the courts, in 

s. c. 11 Am. Dec. 70 ; ante, p. 49 and 
note, p. 208 and note. Any one may 
acquire antl hold any species of property, 
and the acqaisition cannot be taxed as a 
privilege. But the use may be regulated 
to prevent injury to others. Stevens v. 
State, 2 Ark. 291 ; s. c. 35 Am. Dec. 72. 

1 The evidences of a man's rights -
the deeds, bills of sale, promissory notes, 
and the like - are protected equally with 
his lands and chattels, or rights and fran
chises o[ any kind; and the certificate 
of registration and right to vote may be 
properly included in the category. State 
v. Staten, 6 Cold 233. See Davies v. Mc
Keehy, 5 Nev. 369. 

2 The interest acq uirerl in the practice 
of learned professions, that is, "the right 
to continue their prosecution," is property 
which cannot be arbitrarily taken away. 

Field, ,J., in Dent v. West Virginia, 129 
U. S. 114. The office of an attorney is 
property, and he cannot be deprived of 
it ex~ept for professional misconduct or 
proved unfitness. The public discussion 
of the official conduct of a judge is not 
professional misconduct, unless it is de
signed to acquire an influence over the 
conduct of the judge in the exercise of 
his judicial functions by the instrumen
tality of popular prejudice. Ex parte 
8teinman, 03 Pa. St. 220. But see State 
v. McClaugherty, 10 S. E. Rep. 407 
(W. Va.). 

3 " A person has no property, no vest
ed interest., in any rule of the common 
law ... Rights o[ property, which have 
been created by the common law, cannot 
be taken away without <Inc process; bi.:t 
the law itself, as a rule o[ enmlnct, may 
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the exercise of their ordinary jurisdiction, cause tho property 
vested in one person to be transferred to another, either through 
the exercise of a statutory power, or by the direct force of their 
judgments or decrees, or by means of compulsory conveyances. 
If in these cases the courts haYe jurisdiction, they proceed in ac
cordance with "the law of the land;" and the right of one man 
is devested by way of enforcing a higher and better right in an
other. Of these cases we do not propose to speak: constitutional 
questions cannot well arise concerning them, unless they are at
tended by circumstances of irregularity which are supposed to 
take them out of the general rul8. All vested rights are held 
subject to the laws for the enforcement of public duties and pri
vate contracts, and for the punishment of wrongs; and if they be
come devested through the operation of those laws, it is only 
by way of e11forcing the obligations of justice and good order. 
What we desire to reach in this connection is the true meaning 
of the term "vested rights" when employed for the purpose of 
indicating the interests of which one cannot be deprived by the 
mere force of legislative enactment, or by any other than the re
cognized modes of transferring title against the consent of the 
owner, to which we have alluded. 

Interests in Expectancy. 

First, it would seem that a right canne,t be considered a vested 
right, unless it is something more than imch a mere expectation 
as may be based upon an anticipated continuance of the present 
general laws: it must ham become a title, legal or equitable, to 
the present or future enjoyment of property, or to the present or 
future enforcement of a demand, or a legal exemption from a 
demand made by another.1 Acts of the legislature, as has been 
well said by :\Ir. J u,-,tice Woodbury, cannot be reg·arded as opposed 
to fundamental axioms of legislation, "unless they impair rights 
which are vested; because most civil rights are derived from 
public laws; and if, before the rights become vested in particnlar 
individuals, the convenience of the State procures amendments or 
repeals of those laws, those individuals have no cause of com
plaint. The power that authorizes or proposes to give, may 

be changed at the will, or even at the sioners, 100 U. f-. 548; post, 473, note. 
whim of the legislature, unless prevented The State may take away rights in a 
by constitutional limitations." H',utc, public fishery by appropriating the water 
Ch. J., in Munn v. Illinois, 94 U. S. 11'.l, to some other use. Howes v. Grush, 131 
134. See Railroad Co. v RiC'hmond, Mass. 207. 
96 U. S. 521 ; Transportation Co , .. Chi- 1 \Veirlenger v. Sprnan~e. 101 Ill. 278. 
cago, 99 U. S. 635; Newton i•. Commis- See Wanser v. Atkinson, 48 N. J. 571. 



-48-

CH. XI.] PROTECTIOX BY "THE LAW OF THE LAND." 439 

always revoke before an interest is perfected in the donee." 1 

And Chancellor Kent, in speaking of retros pee ti ve statutes, says 
that while such a statute, '' affecting and changing vested rights, 
is very generally considered in this country as founded on uucon
stitutional principles, and consequently inoperative and void," 
yet that "this doctrine is not understood to apply to remedial 
statutes, which may be of a retrospective nature, provided they 
do not impair contracts, or disturb absolute vested rights, and 
only go to confirm rights already existing, and in furtherance of 
the remedy by curing defects and adding to the means of enfor
cing existing obligations. Such statutes have been held valid 
when clearly just and reasonable, and conducirn to the general 
welfare, even though they might operate in a degree upon exist
ing rights." 2 

And it is because a mere expectation of property in the future 
is not considered a vested right, that the rules of descent are held 
subject to change in their application to all estates not already 
passed to the heir by the death of the owner. No one is heir to 
the living; and the heir presumptive has no other reason to rely 
upon succeeding to the property than the promise held out by the 
statute of descents. But this promise is no more than a declar
ation of the legislature as to its present view of public policy as 
regards the proper order of succession,- a view which may at 
any time change, and then the promise may properly be with
drawn, and a new course of descent be declared. The expecta
tion is not property; it cannot be sold or mortgaged; it is not 
subject to debts ; and it is not in any manner taken notice of by 
the law until the moment of the ancestor's death, when the stat
ute of descents comes in, and for reasons of general public policy 
transfers the estate to persons occupying particular relations to 
the deceased in preference to all others. It is not until that 
moment that there is any vested right in the person who becomes 
heir, to be protected by the Constitution. An anticipated inter
est in property cannot be said to be vested in any person so long 
as the owner of the interest in possession has full power, by 
virtue of his ownership, to cut off the expectant right by grant or 
devise.3 

1 Merrill v. Sherburne, 1 N. H. 109, 
213; s. c. 8 Am. Dec. 52. See Rich v. 
Flanders, 39 N. H. 30-1. Antl cases ante, 
p. 343, note 2. 

2 l Kent, Com. 455. See Briggs v. 
Hubbard, 19 Vt. 86; Bridgeport v. Hou
satonic R. R. Co., 15 Conn. 475; Baugher 
v. Nelson, 9 Gill, 299; Gilman v. Cutts, 

23 N. H. 376, 382; Foule v. Mann, 53 
Iowa, 42. 

8 In re Lawrence, 1 Redfield, Sur. Rep. 
310. But after property has once vested 
under the laws of descent, it cannot be 
devested by Hny change in those laws. 
Norman i·. Heist, 5 W. & S. 171. And 
the right to change the law of descents in 
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If this be so, the nature of estates must, to a certain extent, be 
subject to legislative control and modificatiou.1 In this country 
estates tail have been very generally changed into estates in fee
simple, by statutes the validity of which is not disputed.2 Such 
statutes operate to increase and rent.le:· more valuable the interest 
which the tenant in tail possesses, and are not therefore open to 
objection by him.3 But no other person in these cases has any 
vested right, either in possession or expectancy, to be affected by 
such change; and the expectation of the heir presumptive must 
be subject to the same control as in other cases.4 

The cases of rights in property to result from the marriage 
relation must be referred to the same principle. At the common 
law the husband immediately on the marriage succeeded to cer
tain rights in the real and personal estate which the wife then 
possessed. These rights became vested rights at once, and any 
subsequent alteration in the law could not take them away.5 But 
other interests were merely in expectancy. He could have a 
right as tenant by the courtesy initiate in the wife's estates of 
inheritance the moment a child was born of the marriage, who 
might by possibility become heir to such eRtates. This right 
would be property, subject to conveyance and to be taken for 
debts; and must therefore be regarded as a vested right, no more 
subject to legislative interference than other expectant interests 
which have ceased to be mere contingencies and become fixed. 
But while this interest remains in expectancy merely, -that is 
to say, until it becomes initiate, - the legiRlatme must have full 
right to modify or even to abolish it.0 And the same rule will 

the case of the estate of a person named 
without his consent being had, was denied 
in Beall v. Beall, 8 Ga. 210. See post, pp. 
465, 4li6, and notes. 

1 Smith on Stat. and Const. Construc
tion, 412. 

2 De Mill v. Lockwood, 3 Blatch. 56. 
The legislature may by special act con
firm a conveyance in fee simple by a ten
ant in tail. Comstock v. Gay, 51 Conn. 
45. 

3 On the same ground it has been held 
in Massachusetts that statutes converting 
existing estates in joint tenancy into es
tates in common were unobjectionable. 
They did not impair vested ri~hts, but 
rendered the tenure more beneficial. Hol
brook v. Finney, 4 1'lass. 565; s. c. 3 
Am. Dec. 243; Miller v. :\Iiller, 16 ~lass. 
5!); Annable v. Patch, 3 Pick. 3GO; Burg
hardt v. Turner, 12 Pick. 53H. Moreover, 
such statutes do no more than either ten-

ant at the common law has a right to do, 
by conveying his interest to a stranger. 
See Bombaugh v. Bombaugh, 11 S. & R. 
HJ2; Wildes u. Vanvoorhis, 15 Gray, 139. 

4 See 1 Washb. Real Pr. 81-8-1 and 
notes. The exception to thi, statement, 
if any, must he the case of tenant in tail 
after possibility of issue extinct; where 
the estate of the tenant has ceased to be 
an inheritance, and a reversionary right 
has become vested. 

5 Westen·elt v. Gregg, 12 N. Y. 202. 
See Mr. Bishop's criticism of this case -
which, however, does not reach the gen
eral principle above stated - in 2 Bishop, 
Law of Married Women,§ 46, and note. 
Rights under an ante-nuptial contract, 
which become vested by the marriage, 
cannot be impaired by suh~equent leiri~
lation. Desnoyer v. Jordan, 27 ;\!inn. 
295. 

6 Hathon v. Lyon, 2 Mich. 93; Tong 
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apply to the case of u0wer; though the difference in the requi
sites of the two estates are such that the inchoate rigl1t to dower 
does not become property, or anything more tltau a mere expec
tancy at any time before it is consummated by the husband's 
death.1 In neither of these cases docs the marriage alone gi vc a 

v. Marvin, 15 Mich. 60. And see the 
cases eited in the next note. The right 
of a tenant by the courtesy initiate is 
vested, and it cannot be taken away to 
the injury of the husband's crediwrs. 
Wyatt v. Smith, 25 W. Va. 813. See 
Hershizer v. Florenee, 3\J Ohio St. 51G. 
But see to the contrary, Breeding v. 
Davis, 77 Va. 639; Alexander v. Alex
ander, 7 S. E. Hep. 335 (Va.). 

1 When <lower is duly assignecl it be
comes a right not to be <leYested by subse
quent legislation. Talbot v. Talbot, 14 
R. I. 57. The law in force at the death 
of the husband is the measure of the 
right of the widow to dower. Noel v. 
Ewing, 9 Ind. 37; l\Iay v. Fleteher, 40 
Ind. 575; Lucas i·. Sawyer,17 Iowa,517; 
Sturdevant v. Norris, 30 Iowa, 65; Mel
izet's Appeal, 17 Pa. St. 449; Barbour v. 
Barbour, 46 Me. 9; Magee v. Young, 40 
Miss. 164; Bates v. McDowell, 58 Miss. 
815; Walker v. Deaver, 5 Mo. App. 189; 
Guerin v. Moore, 25 Minn. 462; Morrison 
v. Rice, 30 Minn. 436; Ware i-. Owens 
42 Ala. 212; Pratt v. Tefft, 14 Mich. 191; 
Bennett v. Harms, 51 Wis. 251. But if 
we apply this rule universally, we shall 
run into some absurdities, and most cer
tainly in some cases encounter diflicultiei 
which will prove insurmountable. Sup
pose the land has been sold by the hus 
band without relinquishment of dowPr, 
and the dower right is afterwards by 
statute enlarged, will the wife obtain the 
enlarged dower at the expense of the 
purchaser? Or suppose it is diminished; 
will the purchaser thereby acquire an 
,enlarged estate which he never bought 
or paid for 7 These are important q ues
tions, and the authorities furnish Yery 
uncertain and unsatisfactory answers to 
them. In Illinois it is held that though 
the estat,e is contingent, the right to 
dower, when marriage an<l seisin unite, is 
vested ancl absolute, and is as completely 
beyond legislative control as is the prin
cipal estate. Russell v. Rumsey, 35 Ill. 
8f\:2; Steele 1·. Gellatly, 41 Ill. 39. See 
Lawrence v. Miller, 2 X Y. 245. But it 

is also held that after marriage a 11ew 
riglit corresponding to dower may be con
ferred upon the husband, and that his 
homestead right depends on the law 
in force at the wife's 1leath. Henson v. 
Moore, 104 Ill. 403. In North Carolina 
before 1867, the wife had dower only in 
the lands of w hieh the h usban<l di eel 
seised ; the statute then restored the 
common-law right to dowt>r. Helcl to be 
inapplicable to lands which the husband 
had previously acquired. Sutton v. As
ken, 66 N. C. 172; s. c. 8 Am. Hep. 500; 
Hunting v. Johnson, 06 N. C. 189 ;, Jen
kins v. Jenkins, 82 N. C. 20:l; O'l{elly v. 
Williams, 84 .N. C. 281. In Iowa it is 
held that when the law of dower is 
changed after the husband has convl•yed 
lands subject to the inchoate right, the 
dower is to be measured by the law in 
force when the conveyance was made. 
Davis v. O'Ferrall, 4 Greene (Iowa), 168; 
Young v. Wolcott, 1 Iowa, 174; O'Fer
rall v. Simplot, 4 Iowa, 8tll; Moore u. 

Kent, 3i Iowa, 20; Craven v. Winter, 38 
Iowa, 471. In Indiana, on the other hand, 
a statute enlarging the right of dower to 
one-thircl of the land in fee simple was so 
applied as to <lepri ve the widow, in cases 
where the husband hacl previously con
veye,I, of both the statutory dower and 
the dower at the common law, thereby 
enlarging the estate of the purelrnser. 
Strong i·. Clem, 12 Ind. 37; Logan 1•. 

Walton, 12 In<l. 839; Bowen v. Preston, 
48 Ind. 36i; Taylor v. Sample, 51 Ind. 
428. Sl•e May v. Fletcher, 40 Ind. 575. 
A provision that upon a judicial sale of 
the husband's property the inchoate dower 
right shall vest does not apply to a me
chanic's lien resting on the whole prop
,erty before the act passed. Buser v. 
Shepard, 107 Ind. 417. In Missouri it 
is held that the widow takes dower ac
cording to the law in force at the hus
band's death, except as against those who 
had prcYiously acquired spPcific rights 
in the estate, and as to them her right 
must depend on the law in force at the 
time their rights originated. Kennedy 1, 
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vested right. It gives only a capacity to acquire a right. The 
same remark may be made regarding the husband's expectant 
interest in the after-acquired personalty of the wife; it is subject 
to any changes in the law made before his right becomes Yested 
by the acquisition.1 

Change of Remedies. 

Again: the right to a particular remedy is not a vested right. 
This is the general rule; and the exceptions are of those peculiar 
cases in which the remedy is part of the right itself.2 As a gen
eral rule, every State has complete control oYer the remedies 
which it offers to suitors in its courts.3 It may abolish one class 
of courts and create another. It may girn a new and additional 
remedy for a right or equity already in existence.4 And it may 

Insurance Co., 11 Mo. 204. In Williams 
v. Courtney, i7 Mo. 587, it is held that, 
marriage and seisin concurring, dower 
cannot be barred by a guardian's sale of 
the husband's property. In Massachu
setts doubt is expressed of the right of the 
legislature t0 cut off the inchoate right of 
dower. Dunn 11. Sargent, 101 .\lass. 336, 
340. But in Hamilton v. Hirsch,2 Wash. 
Terr. 223, such power is affirmed. 

1 Westervelt v. Gregg, 12 N. Y. 202; 
Norris v. Beyea, 13 N. Y. 273; Kelly 1•. 

McCarthy, 3 Bradf. 7. And see Plumb 
v. Sawyer, 21 Conn. 351; Clark v. Mc
Creary, 12 S. & i\I. 347; Jackson v. Lyon 
9 Cow. 664; ante, pp. 347-355. On the 
point whether the husband can be re
gflrded as having an interest in the wife's 
choses in action, before he has reduced 
them to possession, see Bishop, Law of 
Married Women, Vol. II. §§ 46, 46. If 
the wife has a right to personal property 
subject to a contingency, the husband's 
contingent interest therein cannot be 
taken away by subsequent legislation. 
Dunn v. Sargent, 101 l\fass. 336. It is 
competent to pro,·ide by statute that 
married women shall hold their property 
free from claims of husbands, and to 
make the law apply to those already 
married. n ugh v. Ottenheimer, 6 Oreg. 
231; s. c. 2'i Am. Rep. 513. 8ee Prit
chard v. Citizens' Bank, 8 La. 130; s. c. 
23 Am. Dec. l:l2. But vested rights be
longing to the husband Jure uxo1·i.s P.annot 
thus be devested. Hershizer 1•. Florence, 
39 Ohh 8t. 516; Koehler v. l\liller, 21 
Ill. 1\pp. 567. 

2 See ante, p. 351, and cases cited. It 
has been held in some cases that the 
giving of a lien by statute does not con
fer a vested right, and it may be taken 
away by a repeal of the statute. See 
ante, 347, note 2. 

3 Rosier v. Hale, 10 Iowa, 4i0; Smith 
v. Bryan, 34 Ill. 364; Lord v. Chad
bourne, 42 Me. 42!); Rockwell v. Hub
bell's Adm'rs, 2 Doug. (:\Iich.) 197; 
Cusic v. Douglas, 3 Kan. 12-3; Holloway 
v. Sherman, 12 Iowa, 282; MeCormick 
v. Rusch, 15 Iowa, 12i; McArthur 1.·. 

Goddin, 12 Bush, 274; Grundy i-. Com
monwealth, 12 Bush, 3.jO; Briscoe v. 
Anketell, 28 .\liss. 361. 

4 Hope v. Johnson, 2 Yerg. 125; Fos
ter v. Essex Bank, 16 Mass. 21::i; s. c. 9 
Am. Dec. 168; Paschall v. Whitsett, 11 
Ala. 472; Commonwealth v. Commis
sioners, &c., 6 Pick. 501; ·Whipple v. 
Farrar, 3 Mich. 436; United States 11. 

Samperyac, 1 Hemp. 118; Sutherland 1•. 

De Leon, 1 Tex. 250; Anonymous, 2 Stew. 
'.!28. See al~o LPwis v. McElvain, 16 Ohio, 
347; TrustePs, &c. v. McCaugheY, 2 Ohio 
St. 15:.!; Hepburn v. Curts, i, W ;tts, 300; 
Schenley v. Commonwealth, 36 Pa. St. 
2!l; Bacon 1'. Callender, 6 l\fass. 303; 
Brackett v. Norcross, 1 Me. !l:2; Ralston 
v. Lothain, 18 Ind. 303; ·white School 
House L'. Post, 31 Conn. 241; Van Rens
selaer v. Hayes, I!l N. Y, 68; Van Rens
selaer v. Ball, 19 N. Y. 100; Sedgwick Co. 
"· Bunker, 16 Kan. 498; Dan Yi lie v. PacP, 
~5 Gratt. 1. Thus it may gi,·e a legal 
remedy where hefore there was only one 
in equity. Bartlett v. Lang, 2 Ala. 401. 
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abolish old remedies and substitute new ; or e,·en without sub
stituting any, if a reasonable remedy still remains.1 If a statute 
providing a remedy is repealed while proceedings are pending, 
such proceedings will be thereby determined, unless the legisla
ture shall otherwise provide ; 2 and if it be amended instead of 
repealed, the judgment pronounced in such proceedings must be 
according to the law as it then stands.3 And an_r rule or regu
lation in regard to the remedy which does not, under pretence of 
modifying or regulating it, take away or impair the right itself, 
cannot be regarded as beyond the proper province of lcgislation.4 

But a vested right of action is property in the same sense in 
which tangible things arc property, and is equally protected 
against arbitrary interfercnce.5 Where it springs from contract, 
or from the principles of the common law, it is not competent for 
the legislature to take it away.6 And e,·ery man is entitled to a 

In Bolton v. ,Johns, 5 Pa. St. 145, the ex
treme ground was taken that the legis
lature might give a lien on property for 
a prior debt, where no contract would be 
violated in doing so. In Towle v. East
ern Railroad, 18 N. II. 546, the power of 
the legislature to gi,·e retrospectively a 
remedy for consequential damages caused 
hy the taking of property for a public use 
was ,lenied. On the ground that the rem
edy only is affected, a judgment agai11st 
a principal on an existing bond may be 
made conclusive on the surety. Pickett 
v. Boyd, 11 Lea, 4()8 So a resale on 
mortgage foreclosure, if the purchase 
price is inadequate, may be allowed as to 
an existi11g mortgage · Chaffe v. Aaron, 
62 :lliss. 2!.l; and a foreclosure of a tax 
lien, if the title fails. Schoenheit v. Nel
son, 16 Neb. 235. 

1 Stocking v. Hunt, 3 Denio, 2i4; Van 
Rensselaer v. Read, 26 N. Y. 558; Lennon 
v. New York, 55 N. Y. 361; Parker v. 
Shannohouse, 1 Phil. (N. C.) 20!.l. An 
existing remedy may be modified and the 
modified remedy made applicable to ex
isting rights. Phelps' Appeal, !.l8 Pa. St. 
546. 

2 Bank of Hamilton v. Dudley, 2 Pet. 
492; Ludlow v. Johnson, 3 Ohio, 553; 
s. c. 17 Am. Dec. 609; Yeaton v. United 
States, 5 Cranch, 281 ; Schooner Rachel 
v. lJnited States, 6 Cranch, 32!.l. If an 
act is repealed without any rnving of 
rights, no judgment can aftcrwarrls be 
taken under it. State v. Passaic, 36 X .J. 
382; .Henard Cou11ty v. Kincaid, il Ill. 

587; Musgl'Ove v. Vicksburg, &c. R. R. 
Co., 50 Miss. 6i7 ; Abbott v. Common
wealth, 8 Watts, 517; s. c. 34 Am. Dec. 
492. But it is well said in Pennsylvania 
that before a statute should be construed 
to take away the remedy for a prior in
jury, it should clearly appear that it em
braces the very case. Chalker u. Ives, 55 
Pa. St. 81. And see Newsom v. Green
wood, 4 Oreg. 119. 

8 See cases cited in last note. Also 
Commonwealth u. Duane, 1 Binney, 601; 
s. c. 2 Am. Dec. 497; United States v. 
Passmore, 4 Dall. 3i2; Patterson v. Phil
brook, 9 Mass. 151; Commonwealth v. 
Marshall, 11 Pick. 350; Commonwealth 
v. Kimball, 21 Pick. 3i3; Hartung v. 
People, 22 N. Y. !J,i; State v. Daley, 2!.l 
Conn. 272; Rathbun v. Wheeler, 29 Ind. 
601; State v. Korwood, 12 Md. HJ5; 
Bristol v. Supervisors, &c., 20 Mich. 95; 
Sumner,,. l\liller, 64 N. C. 688. 

4 See ante, pp. 347-365; Lennon v. 
New York, 55 N. Y. 361. The right to a 
particular mode of procedure is not a 
vested right. A statute allowing attor
ney's fees may affect pending causes. 
Drake ,,. Jorrlan, 73 Iowa, 707. 

6 It is not incompetent, however, to 
compel the party instituting a suit to pay 
taxes on the legal process as a condition. 
Harrison v. Willis, 7 Heisk. 35; s. c. 19 
Am. Rep. 604. 

6 D;i.sh v. Van Kleeck, 7 Johns. 477; 
s. c. 5 Am. Dec. 291; Streul,el v. Mil
waukee & M. R. R. Co., 12 Wis. 67; 
Clark v. Clark, 10 :-:. H. 380; Westervelt 
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certain remedy in the law for all wrongs against his person or his 
property, and cannot be compelled to buy justice, or to submit to 
conditions not imposed upon his fellows as a means of obtaining 
it.1 Nor can a party by his misconduct so forfeit a right that 
it may be taken from him without judicial proceedings in which 
the forfeiture shall be declared in due form. Forfeitures of 
rights and property cannot be adjudged by legislative act, and 
confiscations without a judicial hearing after due notice would be 
void as not being due process of law.~ Ernn Congress, it has 

v. Gregg, 12 N. Y. 202; Thornton v. 
Turner, 11 Minn. 3;39; Ward v. Barnard, 
1 Aik. Ul; Keith v. Ware, 2 Vt. 174; 
Lyman , .. Mower, 2 Vt. 517; Kendall v. 
Dodge, 3 Vt. 360; State v. Auditor, &c., 
33 i\Io. 287; Griffin v. Wilcox, 21 Ind. 
370; Norris v. Doniphan, 4 Met. (Ky.) 
385; Terrill v. Rankin, 2 Bush, 453; \Yil
liar v. Baltimore, &c. Association, 45 :\lei. 
546; Dunlap v. Toledo, &c. Ry. Co., 50 
Mieh. 470. The legislature cannot inter
fere with the enforcement of a judgment 
by enactments subsequent to it. Straf
ford v. Sharon, 17 At!. Rep. 793 (Vt.). 
An act of the Dominion Parliament of 
Canada, assuming to authorize a railroad 
company to issue bonds in substitution 
for others previously issuer!, and at a 
lower rate of interest, and deelaring that 
the holders should he deemed to assent, 
was held void, because opposed to the 
fundamental principles of justice. Geu
hard v. Hailroad Co., 17 Blatch. 416. An 
equitable title to lands, of which the legal 
title is in the State, is under the same 
constitutional protection that the legal 
title would be. \Vright v. Hawkins, 28 
Tex. 452. Where an mdividual is al
lowed to recover a sum as a penalty, the 
right may be taken away at any time be
fore judgment. Pierce v. Kimball, 9 :\le. 
5-l; s. c. 23 Am. Dec. 537; Oriental Bank 
v. Freeze, 18 :\le. 109; Engle v. Sd1urtz, 1 
Mich. 150; Confiscation Cases, 7 \Vall. 
45!; Washburn v. Franklin, 35 Barb. 
599; Welch v. Wadsworth, 30 Conn. }4(); 

O'Kelly v. Athens Manuf. Co., 36 Ga. 51 ;_ 
United States v. Tynen, 11 Wall. 88; 
Chicago & Alton R. H. Co. v. Adler, 56 
Ill. 31!; Van Inwagen v. Chicago, 61 111. 
31, Lyon v. :\!orris, 15 Ga. 480; post, p. 
472. See also Curtis v. Leavitt, 17 Barb. 
30(), and l!i N. Y. 9; Cole~ , .. Ma,lison 
County, Breese, 115; s. c. 12 Am. Dec. 
161; Parmelee v. Lawrence, 48 Ill. 331; 

post, pp. 461,462. The legislature may re
mit penalties aceruing to a county. State 
v. Baltimore, &c. R. R Co., 12 Gill & J. 
309; s. c. 38 Am. Dec. 317. \Yhether 
claims arising in tort are protected against 
State legislation by the federal Constitu
tion, see State v. New Orleans, 32 La. 
Ann. 700; Langford v. Fly, 7 Humph. 
58.:i; Parker v. Savage, 6 Lea, 406; Grif
fin v. \Vilcox, 21 Ind. 370; Johnson v. 
Jones, 44 Ill. 142; Drehman v. Stifel, 41 
l\lo. 184; 8 Wall. 595. See eases ante, 
p. 351, note 3. 

1 Thus, a per.on cannot lie precluded 
uy test oaths from maintaining suits. 
i\foFarland v. Butler, 8 :\I inn. 116; ante, 
p. 350, note. Before artaeking a tax deed, 
payment of taxes an,! value of improve-· 
ments may be required. Coats v. Hill, 
41 Ark. HO. See Coonradt i-. Myers, 31 
Kan. 30; Lombard v. Antioeh College, 
60 Wis. 459. But free recourse to the 
courts is denied, if a deposit of double 
the amount of the purchase-money and 
all taxes, &c., is required before suit. 
Lassiter v. Lee, 68 Ala. 287. See post, 
pp. 452, 453, note. 

2 Griffin v. :\lixon, 38 ::0-Iiss. 42!. See 
next note. Also Rison v. Farr, :24 Ark. 
161 ; Woodruff v. Scruggs, 27 Ark. \lo; 
Hodgson u. :\Iii! ward, 3 Grant's Cas. 406; 
leek i·. Anderson, 57 C'al. 2.:il, a case of 
forfeiting nets for illegal fishing; Boor
man i-. Santa Barbara, 65 Cal. 313, a 
case of assessing benefits upon lands for 
improvements without nntke. But no 
constitutional principle is violated by a 
statute which allows jurlgment to he en
ten·d up again,;t a defendant who has 
been served with process, unless within 
a cntain number of days he files an affi
davit of merits. Hunt ,,. Lueas, 97 :\lass. 
404. Nor by an orrlinance allowing a city, 
on rlefault of the O\\ ner, to build a side
walk and charge the property with the 
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been held, has no power to protect parties assuming to act under 
the authority of the general goYPrnmeut, dming the existence of 
a cidl war, by depridng persons illegally a1Tcsted by them of all 
redress in the courts.1 And if the legislature cannot confiscate 
property or rights, neither can it authorize indiYiduals to assume 
at their option powers of police, which they may exercise in the 
condemnation and sale of property offending against their regu
lations, or for the satisfaction of their charges and expenses in 
its management and control, rendered or incurred without the 
consent of its owners.2 And a statute which authorizes a party 

expense, if when sued on the tax hill, 
he has his day in court. Kansas City 
v. Huling, 87 :\lo. 203. An act subjecting 
a prisoner's propnty from the time of his 
arrest to a lien for the fine and costs, is 
valid. Silver Bow Co. v. Strombaugh, 22 
Pac. Hep. 463 Plont.). 

1 Griffin v. Wilcox, 21 Ind. 370. In 
this case the act of Congress of l\larch :), 
1863, which provided "that any order of 
the President or under his authority, 
made at any time <luring the existence of 
the present rebellion, sh,i.ll be a defence 
in all courts, to any action or prosecution, 
civil or criminal, pending or to be com
menced, for any search, seizure, arrest, or 
imprisonment, made, done, or committerl, 
or acts omitted to be done, under and by 
virtue of such order, or under color of any 
law of Congress" was hel<l to be uncon
stitutional. The same decision was made 
in ,Johnson v. Jones, 44 Ill. 142. It was 
said in the first of these cases that "this 
act was passed to deprive the citizens of 
all redress for illegal arrests and imprison
ment; it was not neede,l as a protection 
for making such as are legal, because the 
common law gives ample protection for 
making legal arrests and imprisonments" 
And it may be adde<l that those aets 
which are justified by milit:iry or martial 
Jaw are equally legal with those justified 
by the common law. So in Huhbarcl v. 
Brainerd, 35 Conn. 663, it was decided 
that Congress could not take away a 
vested right to sue for and recover back 
an illegal tax which had been pai<l under 
protest to a collector of the national reve
nue. See also Bryan v. Walker, 64 N. C. 
141. Nor can the right to have a void 
tax sale set aside be mane conditional on 
the payment of the illegal tax. Wilson 
v. McKenna, 52 Ill. 43, and other cas0s 
cited, post, p. 454, note. The case of Nor-

ris "· Doniphan, 4 Met. (Ky.) 386, may 
properly be cited in this counection. It 
was there held that the act of Congress 
of J 11ly 17, 1862, " to suppress ins nrrec
tion, to punish treason and rebellion, to 
seize an,l confiscate the property of 
rebels, and for other purposes," in so far 
as it undertook to n uthorize the confisca
tion of the property of citizens as a pun
ishment for treason and other crimes, by 
proceedings in rem in any district in which 
the property might be, without present
ment and indictment by a grand jury, 
without arrest or summons of the owner, 
and upon ~uch evidence of his guilt only 
as would be proof of any fact in admi
ralty or revenue cases, was unconsti
tutional and voi<l, and therefore that 
Congress had no power to prohibit the 
State courts from giving the owners of 
property seized the relief they would be 
entitled to uncler the State laws. A 
statute which nrnkes a constitutional right 
to vote depPnd upon an impossible con
dition is voi<l. Davies v. McKee by, 5 
Nev. 369. See further, State v. Staten, 6 
Cold. 233 ; Rison v. Farr, 24 Ark. lnl ; 
Hodgson v. Millwarcl, 3 Grant, 406. 
Where no exp,·ess power of removal is 
conferred on the executive, he cannot 
declare an office forfeited for misbeha
vior; but the forfeiture must be d0elared 
in judieial proceedings. Page v. Hardin, 
8 B. Monr. 648; State v. Prichard, 36 
N. J. 101. The legislature cannot declare 
the forfeiture of an offici,i.l salary for mis
conduct. Ex parte Tully, 4 Ark. 220; 
s. c. 38 Am. Dec. 33. 

2 The log-driving and booming cor
poration~, which were authorized to be 
formed un<ler a general law in Michigan, 
were empowered, whenever logs or lum
ber were put into navigable streams with
out aclequate force and means provided 
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to seize the property of another, without process or warrant, and 
to sell it without no~ification to the owner, for the punishment of 
a private trespass, and in order to enforce a penalty against the 
owner, can find no justification in the Constitution.1 

for preventing obstructions, to take charge 
of the same, and cause it to be run, driven, 
boomed, &c., at the owner's expense; and 
it gave them a lien on the same to satisty 
all just and reasonable charges, with 
power to sell the property for those 
charges and for the expenses of sale, on 
notice, either served personally on the 
owner, or posted as therein provided. In 
Ames v. Port Huron Log-Driving aml 
Booming Co., 11 Mich. 1:39, 147, it was 
held that the power which this law as
sumed to confer was in the nature of a 
public office; and Campbtll, J., says : "It 
is difficult to perceive by what proeess a 
public office can be obtained or exereisecl 
without either election or appoin1ment. 
The powers of government are parcellecl 
out by the Constitution, which certainly 
contemplates some offidal responsibility. 
Every officer not expressly exemptecl is 
required to take an oath of offiee as a 
preliminary to discharging his duties. 
It is Rbsurd to suppose that any official 
power can exist in any person by his own 
assumption, or by the employment of some 
other private person; and still more so to 
recognize in such an assumption a power 
of depriving individuals of their property. 
And it is plain that the exercise of such a 
power is an aet in its nature public, am! 
not private. The case, however, involves 
more than the assumption of control. 
The corporation, or rather its various 
agents, must of necessity determine when 
the case arises justifying interference; 
and having assumed possession it assesses 
its own charges; ancl having ·assessed 
them, proceeds to sl'll the property seized 
to pay them, with the added expense of 
such sale. These proceedings are all e:i: 

parte, and are all proP-eedings in invit11m. 
Their validity must therefore be deter
mined by the rules applicable to such 
cases. Except in those cases where pro
ceedings to collect the public revenue 
may stand upon a peculiar footing of 
their own, it is an inflexible principle of 
constitutional right that no person can 
legally be devested of his property with
out remuneration, or against his will, 
unless he is allowed a hearing before an 

impartial tribunal, where he may contest 
the daim set up agaiust him, aud Le al
lowed to meet it ou the law and the faets. 
When his property is wanted i11 specie, 
for public purposes, there are methods 
assured to h1111 where Ly its value can lie 
ascertained. Where a debt or penalty or 
forfeiture may be set up against him, the 
determination of his l1abi1ity becomes a 
judicial question; and all judicial :func
tions are required by the Constitution to 
be exercised by courts of justice, or judi
cial officers regularly chosen. He can 
only lie reaehed through the forms of law 
upon a regular hearing, unless he has by 
contract referred the matter to another 
mode of determination." 

1 A statute of New York authorized 
any person to take inlo his custody a11d 
possession any animal which might be 
trespassing upon his lands, and give no
tice of the seiz11re to a justice or commis
sioner of highways of the town, who 
should proceed to sell the animal after 
posting notice. From the proceeds of the 
sale, the officer was to retain his fees, pay 
the person taking up the animal fifty 
cents, and also compensation for keeping 
it, and the balance to the owner, if he 
should claim it within a year. In Rock
well v. Nearing, 35 N. Y. 307, 308, Porter, 
J., says of this st,1 tute : " The legisla
ture has no authority either to deprive 
the citizen of his property for other than 
public purposes, or to authorize its sei
zure without process or warrant, by per
sons other than the owner, for the mere 
punishment of a prh·ate trespass. So far 
as the act in question relates to animals 
trespassing on the premises of the captor, 
the proceerlings it authorizes have not 
even the mocking semhlance of due pro
cess of law. The seizure may be pri
vately made; the party making it is 
permitted to conceal the property on his 
own premises ; he is protected, though 
the trespass was due to his own conniv
ance or neglect; he is permittec1 to take 
what does not belong to him without 
notice to owner, though that owner is 
near ancl known; he is allowed to sell, 
through the intenention of an officer, and 
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Limitation Laws. 

Notwithstanding the protection which the law gives to vested 
rights, it is possible for a party to debar himself of the right to 
assert the same in the courts, by his own uegligence or laches. 
]f one who is dispossessed·· be negligent for a long and unreason
able time, the law refuses afterwards to lend him any assistance 
to recover the possession merely, both to punish his neglect( nam 
lege:,; viyilantibus, non dormientibus subveniunt), and alf;o because 
it is presumed that the supposed wrong-doer has in such a length 
of time procured a legal title, otherwise he would sooner have 
been sued." 1 Statutes of limitation are passed which fix upon a 
reasonable time within which a party is permitted to bring suit 
for the recovery of his rights, and which, on failure to do so, es
tablish a legal presumption against him that he haR no rights in 
the premises. Such a statute is a statute of repose.2 Every gov
ernment is under obligation to its citizens to afford them all need
ful legal remedies ; ~ but it its not bound to keep its courts open 
indefinitely for one who neglects or refuses to apply for redress 
until it may fairly be presumed that the means by which the 
other party might disprove his claim are lost in the lapse of 
time.4 

without even the form of judicial pro
ceedings, an animal in which he has no 
interest by way either of title, mortgage, 
pledge, or lien; and all to the Pnd that 
he may receive compensation for detain
ing it without the consent of the owner, 
and a fee of fifty cents for his services 
as an informer. He levies without pro
cess, cnn,lemns without proof, and sells 
without execution." And he distinguishes 
these proceedings from those in ,listrain
ing cattle damage fearnnt, which are al
ways rPmedial, and under which the party 
is authorized to detain the property in 
pledge for the payment of his damages. 
See also opinion hy Morgan, J., in the same 
case, pp. 314-317, and the opinions of the 
several judges in Wynehamer v. People, 
13 N. Y. 395,419, 434, and 468. Compare 
Campbell v. Evans, 45 N. Y. 356; Cook v. 
Gregg, 46 N. Y. 429; Grover 1,. Huckins, 
26 Mich. 476; Campau v. Langley, 39 
Mich. 451; s. c. 33 Am. Rep. 414. 

1 3 Bl. Com. 188; Broom, Legal Max
ims, 857. 

2 Such a statute was formerly con
strued with strictness, 11nd the rlrfence 
under it was looked upon as unconscion-

able, and not favored; but Mr. Justice 
..',tory has well said, it has often been 
matter of regret in modern ti mes that the 
decisions had not proceeded upon princi
ples better adapted to carry into effect 
the real objects of the statute; that in
stead of being viewed in an unfavorable 
light as an unjust and discreditable de
fence, it had not received such support as 
would ha,•e marle it what it was intended 
to be, emphatically a statute of repose. 
It is a wise 11ncl beneficial law, not de
signed merely to raise a presumption of 
payment of a just debt from lapse of time, 
but to afford security against stale de
mands after the true state of the trans
action may have been forgotten, or be 
incapable of explanation by reason of the 
death or removal of witnesses. Bell v. 
Morrison, 1 Pet. 351, 360. See Leffing
wpll v. Warren, 2 Black, 599; Toll v. 
Wright, 37 Mich. 93. 

3 Call 1•. Hagger, 8 ::Vfass. 423. 
4 Beal v. :N'ason, 14 Me. 344; Bell v. 

Morrison, 1 Pet. 351 ; Stearns v. Gittings, 
23 Ill. 387; State v. Jones, 21 Md. 432 
See Biddle v. Hooven, 120 Pa. St. 221. 
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When the period prescribed Ly statute has once run, so as to 
cut off the remedy which one might have had for the recover_r of 
property in the possession of another, the title to the property, 
irrespective of the original right, is regarded in the law as vested 
in the possessor, who is entitled to the same protection in respect 
to it which the owner is entitled to in other cases. A subsequent 
repeal of the limitation law could not be gi_ven a retroactive 
effect, so as to disturb this title.1 It is vested as completely and 
perfectly, and is as safe from legislative interference as it would 
have been had it been perfected in the owner by grant, or by any 
species of assurance.2 

1 Brent v. Chapman, 5 Cranch, 358; 
Newby's Adm'rs v. Blakey, 3 H. & :\I. 57; 
Parish v. Eager, 15 Wis. 532; Bagg's Ap
peal, 43 Pa. St. 512; Leffingwell v. War
ren, 2 Black, 599; B,cknell v. Comstock, 
113 U.S. 149. See cases cited in next 
note. 

2 Although tl1ere is controversy on 
this point, we consider the text fully war
ranted by the following cases : Holrlt'n v. 
Jamzs, 11,;\fass. 396; ·wright v. Oakley, 
5 .viet. 400; Lewis v. We!Jb, 3 Me. 326; 
Atkinson v. Dunlap, 50 .l>Ie. 111; Davis 
v. Minor, 2 .'\Iiss. 183; s. c. 28 Am. Dec. 
325; Hicks v. Steigleman, 40 Miss. 377 ; 
Knox v. Cleveland, 13 Wis 245; Sprecker 
v. Wakeley, 11 Wis. 432; Pleasants v. 
Rohrer, 17 Wis. 577 ; Moor v. Luce, 29 
Pa. St. 260; i\Iorton v. Sharkey, Mc
Cahon, 113; McKinney v. Springer, 8 
Blackf. 506; Bradford v. Brooks, 2 Aik. 
284; s. c. 16 Am. Dec. 715; Stipp v. 
Brown, 2 Inrl. 647; Briggs v. Hubbarrl, 
19 Vt. 86; Wires v. Farr, 25 Vt. 41; 
Woart v. Winnick, 3 N. H. 473; s. c. 14 
Am. Dec. 384; Rockport v. Walden, 54 
N. H. 167; s. c. 20 Am. Rep. 131; Thomp
son v. Caldwell, 3 Lit. 137; Couch , .. Mc
Kee, 6 Ark. 495; Reynolds v. Baker, 6 
Cold. 221 ; Trim v. :McPherson, 7 Colrl. 
15; Girdner v. Stephens, 1 Heisk. 280; 
s. c. 2 Am. Rep. 700; Yancy v. Yancy, 
5 Heisk. 353; s. c. 13 Am. Rep. 5; Brarl
ford , .. Sltine's Ex'rs, 13 Fla. 303; s. c. 7 
Am. Hep. 239; Lockhart v.Horn, 1 Woods, 
628; Horbach v. Miller, 4 Neb. 31; Pit
man i·. Bump, 5 Oreg. 17; Thompson v. 
Read, 41 Iowa, 48 ; Reformed Church v. 
Schoolcraft, 65 N. Y. 131; Union Savings 
Bank v. Taber, 13 R. I. 6S3; :\le Duffee 
v. Sinnott, 119 Ill. 449. In some cases 
an inclination has been manifested to dis-

tinguish between the case of property 
a,lversely possessed, and a claim nul en
forced; and while it is conceded that the 
title to the property cannot be distur!Jed 
after the statute has run, it is held that 
the claim, un,ler new legislation, may still 
be enforced; the statute of limitations 
pertaining to the remedy only, and nut 
barring the right. So it was held in 
Jones v. Jones, 18 Ala. 248, where the 
remedy on the claim in dispute had been 
barred by the statute of another State 
where the debtor then resided. And see 
Bentinck v. Franklin, 38 Tex. 458. In 
Campbell v. Holt, 115 U. S. 620, a similar 
ruling was made, though against vigorous 
dissent. It was held that one has no 
property in the bar of the statute as a de
fence to a promise to pay a debt, anrl that 
such bar may be remo,·erl by a statute in 
such case after it has become complete. 
But this last-mentioned doctrine is re
jected in an opinion of mnch force by 
Dixon, Ch. J., in Brown v. Parker, 28 
\Yis. 21, 28. To like effect is }ll'Cracken 
Co. v. Mere. Trust Co., 84 Ky. 344. And 
see Rockport 1·. ·walden, 54 N. H. 167; 
s. c. 20 Am. Rep. 131; McMerty "· Mor
rison, 62 }Io. 140; Goodman v. Munks, 8 
Port. (Ala.) 84; Harri.son t'. Stacy, (l Roh. 
(La.) 15: Baker ,,. Stonebraker's Arlm'r, 
3fi }fo. 388; Shelby v. Guy, 11 Wheat. 
361. The law of the forum governs as 
to limitations. Barbour v. Erwin, 14 
Lea, 716; Stirling v. Winter, 80 i\Io. 141. 
See Chevrier v. Robert, 6 ::\font. 319; 
Thompson v. Reed, 75 Me. 404. Ent the 
statute of limitations may be suspenrled 
for a period as to clemanrls not already 
barred. Wardlaw 1•. Buzzarrl, 15 Rich. 
158; Caperton v. l\lartin, 4 W. Va. 138; 
s. c. 6 Am. Rep. 2i0; Bender v. Craw-
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All limitation laws, however, must procecll on the theory that 
the party, by lapse of time and omissions on his part, has forfeited 
his right to assert his title in the law.1 Where they relate to 
property, it seems not to be essential that the adverse claimant 
should be in actual possession ; 2 but one who is himself in the 
legal enjoyment of his property cannot have his rights therein 
forfeited to another, for failure to bring suit against that other 
within a time specified to test the validity of a claim which the 
latter asserts, but takes no steps to enforce. It has consequently 
been held that a statute which, after a lapse of five years, makes a 
recorded deed purporting to be executed under a statntor.r power 
conclush·e c\·idence of a good title, could not be valid as a lim
itation law against the original owner in possession of the land. 
Limitation laws cannot compel a resort to legal proceedings by 
one who is already in the complete enjoyment of all he claims.3 

All statut,~s of limitation, also, must proceed on the idea that 
the party has full opportunity afforded him to try his right in the 
courts. A statute could not bar the existing right of claimants 
without affording this opportunity: if it should attempt to d,o so, 

ford, 38 Tex. 745; s. c. 7 Am. Rep. 270; Miss. 1038. The case of Leffingwell 
Pearsall v. Kenan, 79 N. C. 472; s. c. 28 v. Warren, 2 Black, 599, is contra. That 
Am. Hep. 336. A class of cases may be case follows Wisconsin decisions. In the 
excepted from the operation of the stat leading case of Hi!, 11. Kricke, 11 Wis. 
ute, though barred when such except- 442, the holder of the original title was 
ing act was passed. Sturm v. Fleming, not in possession; and what was decicled 
8 S. E. Rep. 263 (W. Ya.). The legisla- was that it was not necessary for the 
ture may compel a county to pay a claim holder of the tax title to be in possession 
barred by the general statute. Caldwell in order to claim the benefit of the statute; 
Co. v. Harbert, 68 Tex. 321. ejectment against a claimant being per-

1 Stearns v. Gittings, 23 Ill 387, per mittecl by law when the lands were un
Walker, J.; Sturges v. Crowninshielcl, 4 occupied. See also Barrett 1.•. Ilolmes, 
Wheat. 122, 207, per Mar.shall, Ch. J. 102 U.S. 651. To stop the running of 
Pearce v. Patton, 7 Il. Monr. 162; Griffin the statute it is not necessary that the 
v. :\lcKenzie, 7 Ga. 163; Colman v. Holmes, owner should Le in continuous posses-
44 Ala. 124. sion. Smith i·. Sherry, 5-t Wis. 114. This 

2 Stearns v. Gittings, 23 Ill. 387 ; Hill circumstance of possession or want of 
v. Kricke, 11 Wis. 442. possession in the per80n whose right is 

3 Groesheek v. Seeley, 13 Mich. 329. to he extinguished seems to us of vital 
In Case v. Dean, Hi Mich. 12, it was held importance. How can a man justly be 
that this statute could not be enfor<'ed as held guilty of !aches in not asserting 
a limitation law in favor of the party in claims to property, when he already pos
possession, inasmuch as it dicl not pro- sesses and enjoys the property 1 The old 
ceecl on the idea oF limiting the time for maxim is, "That which was originally 
bringing suit, but by a conclusive rule of void cannot by mere lapse of time bl' 
evidence sought to pass oYer the property made valid;" and if a void claim by 
to the claimant under the statutory sale force of an act of limitation can ripen in
in all cases, irrespective of possession. to a conclusive title as against the owner 
See also Baker v. Kelly, 11 Minn. 480; in possession, the policy underlying that 
Eldrirlge v. Kuehl, 27 Iowa, lf\O, 173; species of legislation must be something 
Monk v. Corbin, 58 Iowa, 503; Farrar v. beyond what has been generally sup· 
Clark, 85 Ind. 449; Dingey v. Paxton, 60 posed. 

29 
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it would be not a statute of limitations, but an unlawful attempt 
to extinguish rights arbitrarily, whatever might be the purport of 
its provisions. It is essential that such statutes allow a reason
able time after they take effect for the commencement of suits 
upon existing causes of action; 1 though what shall be considered 
a reasonable time must be settled by the judgment of the legisla
ture, and the courts will not inquire into the wisdom of its deci
sion in establishing the period of legal bar, unless the time 
allowed is manifestly so insufficient that the statute becomes a 
denial of justice.2 

Alterations in the Rules of Evidence. 

It must also be evident that a r~qht to have one's controversies 
determined by existing rules of evidence is not a ve1,;ted right. These 

1 So held of a statute which took ef
fect some months after its passage, and 
which, in its operation upon certain 
classes of cases, would have extinguished 
adverse claims unless asserted by suit 
before the act took effect. Pri~e v. Hop
kin, 13 Mich. 318. See also Koshkonong 
v. Burton, 104 U. S. 668; King v. Bel
cher, 30 S. C. 381; People v. Turner, 
22 :'-,. E. Rep. 102:2 (N. Y.); Call i·. 

Hagger, 8 Mass. 423 ; Proprietors, &c. 
v. Laboree, 2 '.\le. 294; Society, &c. 
v. Wheeler, 2 Gall. 141; Blackford v. 
Peltier, 1 13lackf. 36; Thornton v. Turner, 
11 Minn. 336 ; State v. Messenger, 27 
Minn, 119; Osborn v. Jaim,s, 17 Wis. 
573; Morton v.Sharkey, McCahon (Kan.), 
113; Berry v. Ransdell, 4 .:\Iet, (Ky.) 292; 
Ludwig v. Stewart, :12 .:\lich. 27; Hart v. 
Bostwick, 14 .Fla. 1132. In the case last 
cited it was held that a statute which only 
allowed thirty uays in which to bring ac
tion on an existing demarnl was unrea
sonable and void. ,\nd see what is said 
in Auld v. Butcher, 2 Kan. 135. Compare 
Davi1lson v. Lawrence, 49 Ga. 335; Kim
bro v. Bank of .Fulton, 49 Ga. 419. In 
Terry v. Anderson, 95 U. S. 628, a stat
ute which as to the demand sue1l upon 
limited the time to ten and a half months 
was held not unreasonable. ln Krone 11. 

Krone, 37 Mich. 308, the limitation which 
was supported was to one year where the 
general law gave six. In Pereless v. 
Watertown, 6 Biss. 79, Ju<lge Hopkm,s, 
U. S. District Judge, decided that a limi
tation of one year for bringing suits on mu
nicipal securities of a class generally sold 
abroad was unreasonable and void. But 

a statute giving a new remedy against a 
railroad con1 pany for au injury, may 
limit to a short time, e. y. ~ix months, the 
time for bringing suit. O'Bannon ,·. Louis
ville>, &c. R. l{. Co , 8 Bush, 34tl. So the 
remedy Ly suit against stockholders for 
corporate debts, it is held, may he lin1-
ite<l to one year. Adamson i·. Davis, 47 
i\Io. 268. It is always competent to ex
ten,l the time for bringing suit Lefore it 
has expire1I. Keith v. Kl'ith, 26 Kan. 2i. 
A statute fixing a time for taking out a 
sheriff's 1leecl after sale applies to a prior 
sale if a reasonaLle time is left. Ryhiner 
v. Frank, 103 Ill. :}26. 

" Stearns v. Gittings, 23 Ill. 387; Call 
,,, Hagger, 8 .:\lass. 423; Smith v. Mor
rison, 2.! Pick. 4:J0; Price i-. Hopkin, 13 
}.!ich. :;is; De ~loss v. ::\"c•wton, 31 Ind. 
21!), But see Berry , .. Ransdell, 4 Met. 
(Ky.) 292. 

It may be remarked here, that statutes 
of limitation do not apply to the State 
unless they so provide expressly. Gibson 
, .. Choteau, 13 \Y,111. 112; State v. Piland, 
81 :'>Io. 51!); State v, School Dist., 34 Kan. 
2:,7, And State limitation laws do not 
apply to the United States. United 
States u. Hoar. 2 Mas. 311; People v. 
Gilbert, 18 Johns. 227; Rabb v. Super
visor~, 62 }.Iiss. 589; United States v. 
Nashville, &c. Ry. Co., 118 U. S.120. Nor 
to suits for the infringement of patents. 
May v. Logan Co, 30 Fed. Rep. 250. And 
it has been held that the right to main
tain a public nuisance cannot be acquired 
111111er the statute. State v. .Franklin 
.Falls Co., 49 X. H. 240. 



-60-

en. xr.] PROTECTION BY "THE LAW OF TIIE L.\ND." -!,Jl 

rules pertain to the remedies which the State provides for its citi
zens; and generally in legal contemplation they neither enter into 
and constitute a part of any contract, nor can be regarded as being 
of the essence of any right which a party may seek to enforce. 
Like other ruies affecting the renwdy, they must therefore at all 
times be subject to modification and control by the legislature; 1 

and the changes which are enacted may lawfully be made appli
cable to existing causes of action, eYen in those States in which 
retrospective laws are forbidden. For the law as changed would 
only prescribe rules for presenting the evidence in legal contro
versies in the future; and it could not therefore be called retro
spective even though some of the controversies upon which it 
may act were in progress before. It has accordingly been held 
in l\ew Hampshire that a statute which removed the disqualifica
tion of interest, and allowed parties in suits to testify, might law
fully apply to existing causes of action.2 So may a statute which 
modifies the common-law rule excluding parol evidence to vary 
the terms of a written contract; 3 and a statute making the pro
test of a promissory note evidence of the facts therein stated.4 

These and the like cases will sufficiently illustrate the general 
rule, that the whole subject is under the control of the legislature, 
which prescribes such rules for the trial and determination as well 
of existing as of future rights and controversies as in its judgment 
will most completely subsene the ends of justice.5 

A strong instance in illustration of legislative control over evi
dence will be found in the laws of some of the States in regard to 
conveyances of lands upon sales to satisfy delinquent taxes. In
dependent of special statutory rule on the ~mbject, such convey
ances would not be evidence of title. They are executed under a 
statutory power; and it devolves upon the claimant under them 
to show that the successive steps -which under the statute lead to 
such conveyance have been taken. But it cannot be doubted that 
this rule may be so changed as to make a tax-deed primafacie evi-

I Kendall v. Kingston, 5 Mass. 524; 
Ogden v. Saunders, 12 Wheat. 213,349; 
per ,lfarshall, Ch. J.; Fales v. Wadsworth, 
23 i\Ie. 553; Karney v. Paisley, 13 Iowa, 
89; Commonwealth v. Williams, 6 Gray, 
1 ; Hickox v. Tallman, 38 Barb. 608; 
Webb v. Den, 17 How. 576; Prntt v. 
Jones, 25 Vt. 303. See ante, p. 349 and 
note. 

2 Rich "· Flanders, 39 N. H. 304. A 
very full and satisfactory examination of 
the whole subject will be found in this 
case. To the same effect is Southwick 
v. Southwick, 49 N. Y. 610. And see 

Cowan v. McCutchen, 43 Miss. 207; Car
others v. Hurly, 41 Miss. 71. The right 
to testify existing when a contract is made 
may be taken a way. Goodlett v. Kelly, 74 
Ala. 213. 

a Gibbs v. Gale, 7 Md. 76. 
4 Fales "· Wads worth, 23 Me. 553. 
6 Per llfurshall, Ch. J., in Ogden v. 

Saun,lers, 12 Wheat. 213, 249; Webb v. 
Den, 17 How. 576; Delaplaine v. Cook, 7 
Wis. 44; Kendall v. Kingston, 5 Mass. 
524; Towler v. Chatterton, 6 Bing. 258; 
Himmelman v. Carpentier, 47 Cal. 42. 
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dence that all the proceedings have been regular, and that the pur
chaser has acquired under them a complete title.1 The burden of 
proof is thereby changed from one party to the other ; the legal 
presumption which the statute creates in favor of the purchaser 
being sufficient, in connection with the deed, to establish his case, 
unless it is overcome by countervailing testimony. Statutes mak
ing defective records evidence of valid conveyances are of a simi
lar nature; and these usually, perhaps always, have reference to 
records before made, and provide for making them competent evi
dence where before they were merely void.2 But they divest no 
title, and are not even retrospective in character. They merely 
establish what the legislature regards as a reasonable and just rule 
for the presentation by the parties of their rights before the courts 
in the future. 

But there are fixed bounds to the power of the legislature over 
this subject which cannot be exceeded. .As to what shall be evi
dence, and which party shall assume the burden of proof in civil 
cases, its authority is practically unrestricted, so long as its regu
lations are impartial and uniform; but it has no power to estab
lish rules which, under pretence of regulating the presentation of 
evidence, go so far as altogether to preclude a part_y from exhibit
ing his rights. Except in those cases which fall within the famil
iar doctrine of estoppel at the common law, or other cases resting 
upon the like reasons, it would not, we apprehend, be in the power 
of the legislature to declare that a particular item of evidence 
should preclude a party from establishing his rights in opposition 
to it. In judicial im·cstigations the law of the land requires an 
opportunity for a trial; 3 and there can be no trial if only one 
party is suffered to produce his proofs. The most formal convey
ance may be a fraud or a forgery; public officers may connive with 
rogues to rob the citizen of his property; witnesses may testify or 
officers certify falsely, and records may be collusively manufac
tured for dishonest purposes; and that legislation which would 
preclude the fraud or wrong being shown, and depri rn the party 
wronged of all remedy, has no justification in the principles of 
natural justice or of constitutional law. .A statute, therefore, 

1 Hand v. Ballou, 12N. Y. 541; Forbes 
v. Halsey, 26 N. Y. 53; Delaplaine"· Cook, 
7 Wis. 44; Allen v. Armstrong, 16 Iowa, 
508; A<lams v. Beale, 19 Iowa, 61; Am
berg i•. Rogers, 9 Mich. 332; Lumsden v. 
Cross, 10 Wis. 282; Lacey v. Davis, 4 
Mich. 1-10; 1Vright i•. Dunham, 13 Mich. 
41 l; Abbott 1·. Linden bower, 42 Mo. 162; 
;. c. 46 Mo. 2()1. The rule once estab-

lisheri may be abolishecl, even as to <'X· 

isling <leeds. Hickox,·. Tallman, 38 Barh. 
608; Strode v. '\Y asher, 1G Pac. Rep. 926 
(Or.); Gage i·. Caraher, 125 Ill. 447. 

2 See Webh ,._ Den, 17 How. :,76. 
3 Tift L'. Griffin, 5 Ga. 18-~; Lenz v. 

Charlton, 23 "'is. 478; Conway,,. Cable, 
37 111. 82 ; ante, p. 443, note; post, pp. 
469-471 and notes. 
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which should make a tax-deed conclusiYe evidence of a complete 
title, and preclude the owner of the originul title from showing its 
invalidity, would be void, because being not a law regulating evi
dence, but an unconstitutional confiscation of prnperty.1 And a 
statute which should make the certificate ot· opinion of an officer 
conclusive evidence of the illegality of an existiu;;- contract would 
be equally nugatory; 2 though perhaps if parties shoulcl enter into 
a contract in view of such a statute then existing, its provisions 
might properly be regarded as assented to ancl incorporated m 
their contract, and therefore binding upon them.3 

1 Groesbeck v. Seeley, 13 l\Ii<:h. 329; 
Case v. Dean, 16 l\lich. 12 ; White v. 
:Flynn, :l;J Ind. 46 ; Corbin t'. Hill, 21 Iowa, 
70; Abbott v. Linden bower, 42 Mo. Hi2; 
s. c. 46 ;\,Io. :291 ; Dingey v. Paxton, 60 
l\liss. 10:38. Ancl see the well-reasoned 
case of McCreauy v. Sexton, 29 Iowa, 
356; Little Rock, &c. R. R Co. v. Payne, 
::!3 Ark. 816; s. c. 34 Am. Rep. 55. Also 
Wright v. Cradlebaugh, 3 .Kev. 3H. As to 
how far the legislature may make the tax
deed conclusive evidence that mere irreg
ularities have not intervened in the pro
ceeclings, see Smith v. Cleveland, 17 Wis. 
556; Allen v. Armstrong, 16 Iowa, 508. 
It may be coudusi 1·e as to matters not 
essential and jurisdwtional. Matter of 
Lake, 40 La. Ann. 142; Ensign v. Ilarse, 
107 N. Y. 329. Undoubtedly the legis
lature may dispense with mere matters 
of form in the procP.edings as well after 
they have taken place as before; but 
this is quite a uifferent thing from mak
ing tax-deeds conclusive on points mate
rial to the interest of the property owner. 
See further, Wantlan v. White, 19 Ind. 
470; People v. Mitchell, 45 Barb. 212; 
McCready v. Sexton, supra. It is not com
petent for the le,.dslature to compel an 
owner of land to redeem it from a void 
tax sale as a condition on which he shall 
be allowed to assert his title against it. 
Conway v. Cable, :J, Ill 82; Hart v. Hen
derson, 17 Mich. 218; Wilson v. McKenna, 
52 Ill. 43 ; Reed 1,. Ty !er, 56 Ill. 288; Dean 
v. Ilorchsenius, 30 \Yis. 2:36. But it seems 
that if the tax purchaser has paid taxes 
and made improvements, the payment for 
these may be made a conrlition prece,Ient 
to a suit in ejectment ag-ainst him. Pope 
v. Macon, 23 Ark. fi44. See cases ante, 
444, note 1. In Wright v. Cradlebaugh, 
3 Nev. 341, 349, Beatty, Ch. J., says: 

" \Ye apprehend that it is beyond the 
power of the legislature to restrain a 
defendant in any suit from setting up a 
goou defence to an action against him. 
The legislature could not directly take 
the property of A. to pay the taxes of 13. 
Neithn can it indirec1ly do so by depriv
ing A. of the right of setting up in his 
answer that his separate property has 
been jointly assessed with that of 13., and 
as,enlng his right to pay his own taxes 
without being incnmbered with those of 
B .... Due process of law not only re
quires that a party shall be properly 
brought into court, but that he shall hal'e 
the opportunity when in court to estab
lish any fact wl,ich, according to the 
usages of the common law or the provi
sions of the constitution, would be a pro
tection to him or his property." See Tay
lor v. Miles, 5 Kan. 4\J8; s. c. 7 Am. Rep. 
Gii8. 

2 Young v. Beardsley, 11 Paige, 9:3. 
See also Howard Co. v. State, 2:2 N. E. 
Rep. 255 (Intl.). But a provision that six 
months after the passage of the act cer
tain tax-deeds made on past sales should 
be conclusirn evidence, has been upheld. 
People v. Turner, 22 N. E. Rep. 1022 
(X. Y.). An act to authorize persons 
whose sheep are killed by dogs, to pre
sent their claim to the selectmen of the 
town for allowance and payment by the 
town, and giving the town after payment 
an action against the owner of the dog 
for the amount so paid, is void, as takiug 
away trial by jury, and as authorizing 
the selectmen to pass upon one's rights 
without givii:g him an opportunity to be 
heard. East Kingston 1,. Towle, 48 N. H. 
57; s. c. 2 Am. Rep. 174. 

8 See ;1ust, p. 496, note. 
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Retrospective Laws. 

Regarding the circumstances under which a man may be said 
to have a vested right to a defence against a demand made by 
another, it is somewhat difficult to lay down ·a comprehensi,·e 
rule which the authorities will justify. It is certain that he who 
has satisfied a demand cannot have it reYived against him, and he 
who has become released from a demand by the operation of the 
statute of limitations is equally protectcd.1 In both cases the 
demand is gone, and to restore it would be to create a new con
tract for the parties, - a thing quite beyond the power of legisla
tion.2 So he who was never bound, either legally or equitably, 
cannot have a demand created against him by mere legislatirn 
enactment.3 But there are many cases in which, by existing laws, 
defences based upon mere informalities are allowed in suits upon 
contracts, or in respect to legal proceedings, in some of which 
a regard to substantial justice would warrant the legislature in 
interfering to take away the defence if it possesses the power to 
do so. 

In regard to these cases, we think investigation of the authori
ties will show that a party has no vested right in a defence based 
upon an informality not affecting his substantial equities. And 
this brings us to a particular examination of a class of statutes 
which is constantly coming under the consideration of the courts, 
and which are known as retrospective law.~, by reason of their 
reaching back to and giving to a previous transaction some differ
ent legal effect from that which it had under the law when it took 
place. 

1 Ante, p. 448, note. and cases cited. 
2 Albertson v. Landon, -U Conn. 209. 
8 In Medford v. Learneu, 16 Mass. 215, 

it was held that where a pauper had re
ceived support from the parish, to which 
by law he was entitled, a subsequent legis
lative act could not make him liable by 
suit to refund the cost of the support. 
This case was approved and followed in 
People v. Supervisors of Columbia, 43 
N. Y. 130. See ante, p. 444 and note; 
Towle v. Eastern R. R., 18 N. H. 547. A 
right of action may not be given against 
a husband to a creditor of the wife npon 
her contract. Arlrloms v. Marx, 50 N. J. L. 
25::l. A railroad company cannot be made 
responsible for the coroner's inquest and 
burial of persons <lying on the cars, or 
killed by collision or other accident occur
ring to the cars, &c., irrespective of any 
wrong or negligence of the company or 

its servants. Ohio & M. R. R. Co. v. 
Lackey, 78 Ill. 65. Absolute liability, 
irrespective of negligence, cannot be im
posed on a railroad company for stock kil
ling. Cottrel 11. Union Pac. Ry. Co., 21 
Pac Rep. 416 (I,laho); Bielenhergv. Mon
tana N. Ry. Co., 20 Pac. Rep. ::!14 (Mont.). 
In Atchison, &c. R. R. Co. v. Baty, 6 Neb. 
37; s. c. 29 Am. R~p. 356, it is held incom
petent to make a railroad company liable 
to rlouble the value of stock accidentally 
injured or destroyed on the railroad track. 
But the contrary was held in Missouri 
Pac. Ry. Co. v. Humes, 116 U. S. 512. 
In such cases attornev's fees may be al
lowetl. Peorin, D. & E. Ry. Co. i·. Dug
gan, 109 Ill. 587. Bnt see Wilder i·. Chi
cago & W. M. Ry. Co., 38 N. W. Rep. 
289 (Mich ). See cases on above points. 
post, 713, note, 1. 
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There are numerous cases which hold that retrospective laws 
are not obnoxious to constitutional objection, while in others they 
have been held to be void. The different decisions have been 
based upon diversities in the facts which make different princi
ples applicable. - There is no doubt of the right of the legislature 
to pass statutes which reach back to and change or modify the 
effect of prior transactions, provided retrospective laws are not 
forbidden, eo nomine, by the State constitution, and provided fur
ther that no other objection exists to them than their retrospec
tive character.1 Nevertheless, legislation of this character is 
exceedingly liable to abuse ; and it is a sound rule of construction 
that a statute should have a prospective operation only, unless its 
terms show clearly a legislative intention that it should operate 
retrosµectively. 2 And some of the States have deemed it just 
and wise to forbid such laws altogether by their constitutions.3 

1 Thornton v. McGrath, 1 Duvall, 349; 
Aldridge v. Railroad Co., 2 Stew. & Port. 
199; s. c. 23 Am. Dec. 30i; State v. 
Squires, 26 Iowa, 340; Beach v. Walker, 6 
Conn.190; Schenley v. Commonwealth, 36 
Pa. St. 57; Shonk v. Brown, 61 Pa. 320; 
Lane v. Nelson, 79 Pa. St. 407. 

2 Dash v. Van Kleeck, 7 Johns. 477; 
s. c. 5 Am. Dec. 291; Sayre v. Wisner, 8 
Wend. 661; Watkins v. Haight, 18 Johns. 
138; Bay "· Gage, 36 Barb. 447; Norris v. 
Beyea, 13 N. Y. 273; Drake i·. Gilmore, 52 
N. Y. 389; Quackenbush v. Danks, 1 De
nio, 128: Hapgood v. Whitman, 13 Mass. 
464; Medford v. Learned, 16 Mass. 215; 
Gerry c. Stoneham, 1 Allen, 319; Kelley 
v. Boston, &c. H. H. Co., 135 Mass. 448; 
Perkins v. Perkins, 7 Conn. 558; s. c. 18 
Am. Dec. 120; Plumb v. Sawyer, 21 
Conn. 351; Hubhard v. Brainerd, 35 
Conn. 563; Sturgis v. Hull, 48 Vt. 302; 
Briggs v. Hubbard, 19 Vt. 86; Hastings 
v. Lane, 15 Me. 134; Torrey v. Corliss, 
32 Me. 333; Atkinson v. Dunlop, 50 Me. 
111; Rogers 1,. Greenbush, 58 Me. 395; 
Guard v. Howan, 3 Ill. 499; Garrett v. 
Doe, 2 Ill. 335; Thompson v. Alexander, 
11 Ill. 54; Conway v. Cable, 37 Ill. 82; 
In re Tuller, 79 Ill. 99; Knight v. Begole, 
56 Ill. 122 ; McHaney v. Trustees of 
Schools, 68 Ill. 140; Hatcher v. Toledo, 
&c. R. R. Co., 62 Ill. 477 ; Harrison v. 
Metz, Ii i\lich. 377; Thomas v. Collins, 
58 Mich. 6'1; Danville v. Pace, 25 Gratt, 
1; Cumberland, &c. R.R. Co. v. Wash
ington Co. Court, 10 Bush, 564; State v. 
Barbee, 3 Ind. 258; State v. Atwood, 11 

Wis. 422; Bartruff v. Remey, 15 Iowa, 
257; Knoulton v. Redenbaugh, 40 Iowa, 
114; Allbyer v. State, 10 Ohio St. 588; 
Colony,·. Dublin, 32 N. H. 432; Ex parte 
Graham, 13 Hieb. 277; Garrett ,,. Beau· 
mont, 24 Miss. 377; Clark v. Baltimore, 
29 Md. 277; Williams v. Johnson, 30 Md. 
500; State v. The Auditor, 41 Mo. 25; 
State v. Ferguson, 62 l\lo. 77 ; Merwin v. 
Ballard, 66 N. C. :3H8; Tyson v. School 
Directors, 51 Pa. St. 9; Haley v. Phila· 
delphia, 68 Pa. St. 45; s. c. 8 Am. Rep. 
153; Baldwin v. Newark, 38 N. J.158; 
Warshung v. Hunt, 47 N. J. L. 256; 
McGeehan v. State Treasurer, 37 La. Ann. 
156; State v. Pinckney, 22 S. C. 484 ; 
Richmond v. Supervisors, 83 Va. 204. 
This doctrine applies to amendments of 
statutes. Ely v. Holton, 15 N. Y. 595. If 
no vested right is disturbed, a retroactive 
effect may be given a statute, though the 
language does not render it necessary, 
provided such is the clear intent. People 
v. Spicer, 99 N. Y. 225. 

3 See the provision in the Constitution 
of New Hampshire, considered in W oart 
v. Winnick, 3 N. H. 473; s. c. 14 Am. 
Dec. 384; Clark v. Clark, 10 N. H. 380; 
Willard v. Harvey, 24 N. H. :344; Rich v. 
Flanders, 39 N. H. 30-1; and Simpson v. 
Savings Bank, 56 N. H. 466; and that in 
the Constitution of Texas, in De Cordova 
v. Galveston, 4 Tex. 470; aml that in the 
Constitution of Missouri, in Stnte v. Her
nan, 70 Mo. 441; State v. Greer, 78 Mo. 
188. The provision covers only civil, not 
criminal cases. State v. Johnson, 81 .Mo. 
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A retrospective statute curing defects in legal proceedings 
where they are in their nature irregularities only, and do not 
extend to matters of jurisdiction, is not void on constitutional 
grounds, unless expressly forbidden. Of this class are the stat
utes to cure irregularities in the assessment of property for 
taxation and the levy of taxes thereon; 1 irregularities in the 

60. A statute, passerl after a munici
pality has levied a tax, may annul it be
fore it becomes due and put the right to 
levy it in another body. State v. St. 
Louis, &c. Ry. Co., 79 ;\lo. 420. The 
Constitution of Ohio proviJes that "the 
General Assemuly shall have no power to 
pass retroactive laws, or laws impairing 
the ouligation of contracts; provided, 
however, that the General Assemuly 
may, by general laws, authorize the 
courts to carry into effect the manifest 
intention of parties and officers, by cur
ing omissions, defects, and errors in In

struments and proceedings, arising out 
of their want of conformity with the 
laws of this State, and upon such terms 
as shall be just and equitable." Under 
this clause it was held competent for 
the General Assembly to pass an act 
authorizing the courts to correct mistakes 
rn deeds of married women predously 
executed, whereby they were rendered 
ineffeetual. Goshorn v. Purcell, 11 Ohio 
St. 6-11. Under a provision in the Con
stitution of Tennessee that no retrospec
tive law shall be passed, it has been held 
tha,t a statute passed after a death can
not allow for the first time a recovery 
for the loss suffered by the children of 
deceased from the death. Railroad v. 
PounJs, 11 Lea, 127. But a law author
izing a bill to be filed by slaves, by their 
next friend, to emancipate them, al
though it applied to cases which arose 
before its passage, was held not a retro• 
spective law within the meaning of this 
clause. Fisher's Negroes v. Dobbs, 6 
Yerg. 119. So of a law making a judg
ment against the principal conclusive 
upon the surety. Pickett 1·. Boyd, 11 
Lea, 498. An act for the payment of 
bounties for past services was held not 
retrospective, in State v. Richland, 20 
Ohio St. 369. See further, Society v. 
Wheeler, 2 Gall. 105; Officer 1·. Young, 
5 Yerg. 320; s. c. 26 Am. Dec. 268. 
Under like provision in the Colorado 
Constitution a statute is void which al-

lows a writ of error on a judgment in 
respect to which an appeal was barred. 
Willoughby v. George, 5 Col. 80. Legis
lation may be ordered to take ima,ediate 
effect notwithstanding retrospective laws 
are foruidden. Thomas v. Scott, 23 La. 
Ann. 689. 

That the legislature cannot retrospec
tively construe statutes and bind parties 
thereby, see unte, p. 110 et .seq. 

1 Butler v. Toledo, 5 Ohio St. 22,5; 
Strauch 1·. Shoemaker, 1 \V. & S. Hi6; 
McCoy v. '.\lichew, 7 W. & S 386; ;\font
gomery v. :Vleredith, 17 Pa. St. 42; lJun
den v. Snodgrass, 18 Pa. St. 151; Willisrnn 
v. Colkett, 9 Pa. St. 38; Boardman v. 
Beck with, 18 Iowa, 292; The Iowa R. R. 
Land Co. v. Soper, 39 Iowa, 112; Lennon 
v. ~ew York, 55 N. Y. 361; Smith v. 
Hard, 59 Vt. 13. Officers may be author
ized to extend inquiries over years pre
ceding; no new liability is imposed upon 
the taxpayer. Sturges v. Carter, 114 U.S. 
511. It is not unconstitutional to pro
hibit the vacating of assessments for ir
regularities. Astor 1,. New York, 62 "N". Y. 
580. The limit of power in validating 
assessments is very clearly shown by ,llc
Kinstry, J., in People v. Lynch, 51 Cal. 
15. And see \Vatter , .. Bacon, 8 ;\lass. 
468; Locke v. Dane, 9 l\Iass :360: Patter
son v. Philbrook, 9 .Mass. 151 ; Trustees 
v. McCaughy, 2 Ohio St. 152. Compare 
Forster , .. Forster, 129 ;\lass 559. Acts 
of officers void for jurisdictional defects 
cannot be validated. Houseman n. Kent 
Circ. Juclge, 58 Mich. 364; Bartlett v. 
Wilson, 59 Vt. 2:J. ~or can irregularitit>s 
be cured after a suit is brought to re
cover money received by a township on a 
sale of land for an illegal tax. Daniells 
v. Watertown, 61 Mich. 514. The right 
to provide for a reassessment of taxes 
irregularly levied is undoubted. See 
Brevoort v. Dt>troit, 24 Mich. 322; State 
r. Newark, 34 N. J. 236; Musselman v. 
Logansport, 29 Ind. 533; Street Railroa,l 
Co. v. Morrow, 87 Tenn. 406; Redwood 
Co. t'. Winona &c. Co. 40 ;\linn. 512. But, 



-66-

CH. XI.] PROTECTION BY " THE LAW OF THE LAND." 457 

organization or elections of corporations; 1 irregularities in the 
vote:,; or other action by municipal corporations, or the like, whe1·e 
a statutory power has failed of due and regular execution through 
the carelessness of officers, or other cause ; 2 irregular proceed
ings in courts, &c.3 

'l'he rule applicable to cases of this description is subsf::mtially 
the following: If the thing wanting or which failed to be done, 
and which constitutes the defect in the proceedings, is something 
the necessity for which the legislature might have dispensed with 
by prior statute, then it is nut beyond the power of the legislature 
to dispense with it by subsequent statute. And if the irregularity 
consists in doing some act, or in the mode or manner of doing 
some act, which the legislature might have made immaterial by 
prior law, it is equally competent to make the same immaterial 
by a subsequent law. 

A few of the decided cases will illustrate this principle. In 
Kearney v. Taylor 4 a sale of real estate belonging to infant 
tenants in common had been made by order of court in a parti
tion suit, and the land bid off by a company of persons, who 
proposed subdividing and selling it in parcels. The sale was 
confirmed in their names, but by mutual arrangement the deed 
was made to one only, for convenience in selling and conveying. 
This deed failed to convey the title, because not following the 
sale. The legislature afterwards passed an act providing that, on 
proof being made to the satisfaction of the court or jury before 
which such deed was offered in evidence that the land was sold 
fairly and without fraud, and the deed executed in good faith and 
for a sufficient consideration, and with the consent of the persons 
reported as purchasers, the deed should have the same effect as 
though it had been made to the purchasers. That this act was 
unobjectionable in principle was not denied ; and it cannot be 

of course, if the vice is iu the nature of the 
tax itself, it will continue and be fatal, 
however often the process of assessment 
may be repeated. See post, p. 470. 

l Syracuse Bank v. Davis, 16 Barb. 
188; Mitchell v. Deeds, 49 Ill. 416; Peo
ple v. Plank Road Co., 86 N. Y. 1. 

2 See Menges v. \Vertman, 1 Pa. St. 
218; Yost's Report, 17 Pa. St. 524; 
Bennett v. Fisher, 26 Iowa, 497 ; Allen 
v. Archer, 49 Me. 346; Commonwealth 
v. Marshall, 69 Pa. St. 328; State v. 
Union, 33 N. J. 350; State v. Guttenberg, 
38 N. J. 419; Mut. Ben. Life Ins. Co. v. 
Elizabeth, 42 N. J. 235; RogPrs v. Ste
phens, 86 N. Y. 623; Unity v. Burrage, 103 

U. S. 447. By the Constitution of Mis
souri, the legislature is forbidden to legal
ize the unauthorized or invalid acts of 
any officer or agent of the State, or of 
any county or municipality. Art. 4 § 53. 

3 Lane v. Nelson, 79 Pa. St. 407; Til
ton , .. Swift, 40 Iowa, 78; Supervisors v. 
Wisconsin Cent. R. R. Co., 1:.:!1 i\!Hss. 460; 
Cookerly ,,. Duncan, 87 Ind. 332; Muncie 
Nat. Bank ,,. Miller, 91 Ind. 441; Johnson 
v. Com'rs Wells Co., 107 Ind. 15. See 
cases post, 471, note 2. 

4 15 How. 494. And see Bovee v. Sin
clair, 3 Bnsh, 261; Weed v. ·Donovan, 
114 Mass. 181. 
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doubted that a prior statute, authorizing the deed to be made to 
one for the benefit of all and with their assent, would have been 
open to no valid objection.1 

In certain Connecticut cases it was insisted that sales made of 
real estate on execution were void, because the officer had in
cluded in the amount due, several small items of fees not allowed 
uy law. It appeared, however, that, after the sales were made, 
the legislature had passed an act providing that no levy should lie 
deemed void by reason of the officer having included greater fees 
than were by law allowable, but that all such levies: not in other 
respects defective, should be valid and effectual to transmit the 
title of the real estate le\·ied upon. The liability of the officer 
for receiYing more than his legal fees was at the same time left 
unaffected. In the leading case the court say : "The law, un
doubtedly, is retrospectiYe; but is it unjust? All the charges of 
the officer on the execution in question are perfectly reasonable, 
and for necessar_\· sen-ices in the performance of his duty ; of 
consequence they are eminently just, and so is the act confirming 
the levies. A law, although it be retrospectiYe, if conformable to 
entire justice, this court has repeatedly decided is to be recog
nized and enforced." 2 

In another Connecticut case it appeared that certain marriages 
had been celebrated by persons in the ministry who were not 
empowered by the State law to perform that ceremony, and that 
the marriages were therefore invalid. The legislature had after
wards passed an act declaring all such marriages rnlid, and the 
court sustained the act. It was assailed as an exercise of the 
judicial power ; but this it clearly was not, as it purported to 
settle no controversies, and merely songht to giYe effect to the 
desire of the parties, which they had ineffectually attempted to 
cany out by means of the ceremony which proved insufficient. 
And while it was not claimed that the act was void in so far as 
it made effectual the legal relation of matrimony between the 
parties, it was neYertheless insisted that rights of property depend
ent upon that relation c,mld not be affected by it, inasmuch as, 
in order to give such rights, it must operate retrospecfo·ely. The 

1 See Davis 11. State 13ank, 7 Incl. 316; 
and Lucas v. Tucker, 17 l!lll. 41, for de
cisions unuer statutes curing irregular 
sales by guardians and executors. In 
many of the States general laws will he 
founrl providing that sucl1 sales slmll not 
be defeated by certain specified defects 
and irregularities. 

2 Bertch 1,. Walker, 6 f'onn. 190, Hli. 
See Booth 11. Booth, 7 Conn. 350; Mather 

i-. Chapman, 6 Conn. 54; Norton v Pet
tibone, 7 Conn. 319; Welch v. Wail,
worth. 30 Conn. 149; Smith v. l\lcr
chand's Ex'rs, i S. & R 260; Underwood 
1•. Lilly, 10 S. & R. 07; Bleakney 1·. Bank 
of Greencastle, 1 i S. & R. 64; Menges , .. 
WPrtman, 1 Pa. St. 218; \Veister 1·. Harl<', 
52 Pa. St. 4i4; ,\hi r. Gleim, 52 Pa. ~t. 
4:1~; Sehhy v. Re,Jlon, Hl Wis. 17; Par
melee v. Lawrence, 48 Ill. 331. 
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court in disposing of the case are understood to express the 
opinion that: if the legislature possesses the power to validate an 
imperfect marriage, still more clearly does it ham power to affect 
incidental rights. " The man and the woman were unmarried, 
notwithstanding the formal ceremony which passed between them, 
and free in point of law to lirn in celibacy, or contract maniage 
with any other persons at pleasure. It is a strong exercise of 
po\1·er to compel two persons to marry without their consent, and 
a palpable perversion of strict legal right. At the same time the 
retrospective law thus far directly operating on vested rights is 
admitted to be unquestionably valid, because it is manifestly 
just." 1 

It is not to be inferred from this language that the court un
derstood the legislature to possess power to select indi \·idual 
members of the community, and force them into a relation of 
marriage with each other against their will. That complete con
trol which the legislature is supposed to possess over the domestic 
relations can hardly extend so far. The legislatme may perhaps 
divorce parties, with or without cause, according to its own Yiew 
of justice or public policy ; but for the legislature to marry parties 
against their consent, we concei \·e to be decidedly against "the 
law of the land." The learned court must be understood as 
speaking here with exclusin\ reference to the case at bar, in 
which the legislature, by the retrospective act, were merely re
moving a formal defect in certain marriages which the parties 
had assented to, and which they had attempted to form. Sud1 
an act, unless special circumstances conspired to make it other
wise, would certainly be " manifestly just," and the1·efore might 
well be held " unquestionably rnlid." And if the marriage was 
rendered rnlid, the legal incidents would follow of course. In a 
Pennsylvania case the validity of certain grading and paving as
sessments was invoh·ed, and it was argued that they were invalid 
for the reason that the city ordinance under which they. had been 
made was inoperative, because not recorded as required by law. 
But the legislature had passed an act to validate this ordinance, 
and had declared therein that the omission to record the ordi-

1 Goshen v. Stonington, 4 Conn. 209, Baity r. Cranfil, 91 X. C. 293. That the 
221, per Hosmer, J.; s. c. 10 Am. Dec. legislature may legitimize children, see 
121. And see State v. Adams, 65 N. C. An,lrews v. Page, 3 Heisk. 653. The 
587, where it was held that the act vali- power to validate void marriages held 
dating the previous marriages of slaves not to exist in the legislature where, by 
was effectual, and a subsequent marriage the constitution, the whole subject was 
in disregard of it would he bigamy. The referred to the courts. White v. White, 
legislature may remove after a marriage 105 Mass. 325. 
a disability created by its former action. 
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nance should not affect or impair the lien of the assessments 
against the lot owners. In passing upon the validity of this act, 
the court express the following views: " Whenever there is a 
right, though imperfect, the constitution does not prohibit the 
legislature from giving a remedy. In Hepburn v. Curts,1 it ,ms 
said, 'The legislature, provided it docs not violate the constitu
tional provisions, may pass retl'O:spectiYC laws, such as in their 
operation may affect suits pending, and gi ye to a party a remedy 
which he did not pre\'iously posse:,;s, or modify an existing remedy, 
or remove an impediment in the way of legal proceedings.' What 
more has been done in this case? ... While (the ordinance) 
was in force, contracts to do the work were made in pursuance of 
it, and the liability of the city was incurred. But it was suffered 
to become of no effect by the failure to record it. Notwithstaud
ing this, the grading and paving were done, and the lots of the 
defendants received the benefit at the public expense. Now can 
the omission to record the ordinance diminish the equitable right 
of the public to reimbursement ? It is at most but a formal de
fect in the remedy provided, - an oversight. That such defects 
may be cured by retroactive legislation need not be argued." 2 

On the same principle legislative acts rnlidating in valid con
~;racts have been sustained. ·when these acts go no farther than 
to bind a party by a contract which he has attempted to enter 
into, but which was inrnlid hy reason of some personal inability 
on his part to make it, or through neglect of some legal formality, 
or in consequence of some ingredient in the contract forbid<len by 
law, the question which they suggest is one of policy, and not of 
constitutional power. 

By statute of Ohio, all bonds, notes, bills, or contracts negoti
able or payable at any unauthorized bank, or made for the pur
pose of being discounted at any such bank, were declared to be 
void. While this statute was in force a note was made for the 
purpose of being discounted at one of these institutions, and ,ms 
actually discounted by it. Afterwards the legislature passed an 
act, reciting that many persons were indebted to such bank, by 
bonds, bills, notes, &c., and that owing, among other things, to 
doubts of its right to recover its debts, it was unable to meet its 
own obligations, and had ccas0d business, and for the purpose of 
winding up its affairs had made an assignment to a trustee ; 

1 7 Watts, 300. 
2 Schenley v. Commonwealth, 36 Pa. 

St. 29, 57. See also State v. Newark, 27 
N. J. 185; Den 11. Downam, 13 .N". J. 1:3:;; 
People v. Seymour, 16 Cal. 332; Grim 11. 

Weissenburg School District, G7 Pa. 

St. 4;:;;3; State v. l:nion, 33 X. J. 360. 
The legislature has the same power to 
ratify an<l confirm an illegally appointed 
corporate body that it has to create a 
new oue. Mitchell v. Deeds, 49 Ill. 416. 
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therefore the said act authorized the said trustee to bring suits 
on the said bonds, bills, notes, &c., and declared it should not Le 
lawful for the defendants in such suits " to plead, set up, or insist 
upon, in defence, that the notes, bonds, bills, or other written 
evidences of such indebtedness are void on account of being con
tracts against or in violation of any statute law of this State, or 
on account of their being contrary to public policy." This law 
was sustained as a law "that contracts may be enforced," and as 
in furtherance of equity and good morals.1 The original inrnlid
ity was only because of the statute, and that statute was founded 
upon reasons of public policy which had either ceased to be of 
force, or which the legislature regarded as overborne by counter
vailing reasons. Under these circumstances it was reasonable 
and just that the makers of such paper should be precluded from 
relying upon such invalidity.2 

By a statute of Connecticut, where loans of money were made, 
and a bonus was paid by the borrower over and beyoud the inter
est and bonus permitted by law, the demand was subject to a de
duction from the principal of all the interest and bonus paid. A 
:ionstruction appears to have been put upon this statute by busi
iess men which was different from that afterwards giYen by the 

1 Lewis v. McElvain, 16 Ohio, 347. 
But where an act i, forbiclden by statute 
under penalty, and therefore illegal, the 
mere repeal of the statute will not legal
ize it. Roby v. West, 4 N. H. 285; s. c. 
17 Am. Dec. 423. 

2 Trustees v. McCaughy, 2 Ohio St. 
152; Johnson v. Bentley, 16 Oh'io, 07. 
See also Syracuse Bank v. Davis, 16 
Barb. 188. By statute, notes issued by 
unincorporated banking associations were 
declared void. This statute was after
wards repealed, anrl action was brought 
against bankers on notes previously is
sued. Objection being taken that the 
legislature could not validate the void 
contracts, the judge says : "I will con
sider this case on the broad ground of 
the contract having been void when 
made, and of no new contract having 
arisen since the repealing act. But by 
rendering the contract void it was not an
nihilated. The object of the [ original] 
act was not to vest any right in any un
lawful banking association, but directly 
the reverse. The motive was not to 
create a privilege, or shield them from 
the payment of their just debts, but to 
restrain them from violating the law by 

destroying the credit of their paper, and 
punishing those who received it. How 
then can the defendants complain 1 As 
umtuthorized bankers they were violators 
of the law, and objects not of protection 
but of punishment. The repealing act 
was a statutory pardon of the crime com
mitted by the receivers of this illegal me
dium. Might not the legislature pardon 
the crime, without consulting those who 
committed it 1 ••• How can the defend
ants say there was no contract, when the 
plaintiff produces their written engage
ment for the performance of a duty, 
binlling in conscience if not in law 1 Al
though the contract, for reasons ofpoliey, 
was so far void that an action could not 
be sustained on it, yet a moral obligation 
to perform it, whenever those reasons 
ceased, remained; and it would be going 
very far to say that the legislature may 
not add a legal sanction to that obliga
tion, on account of some fancied consti
tutional restriction." Hess v. \Verts, 4 
S. & R. 3iiG, 361. See also Bleakney v. 
Bank of Greencastle, 17 S. & R. 6!; 
Menges v. Wertman, 1 Pa. St. 218; Boyce 
v. Sinclair, 3 Bush, 2G4. 
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courts; and a large number of contracts of loan were in conse
quence subject to the deduction. The legislature then passed a 
"healing act," which provided that such loans theretofore made 
should not be held, by reason of the taking of such bonus, to be 
usurious, illegal, or in any respect void ; but that, if otherwise 
legal, they were thereby confirmed, and declared to be valid, as 
to principal, interest, and bonus. The case of Goshen v. Stoning
ton 1 was regarded as sufficient authority in support of this act; 
and the principle to be derived from that case was stated to be 
"that where a statute is expressly retroactive, and the object and 
effect of it is to correct an innocent mistake, remedy a mischief, 
execute the intention of the parties, and promote justice, then, 
both as a matter of right and of public policy affecting the peace 
and welfare of the community, the law should be sustained." 2 

After the courts of the State of Pennsyhania had decided that 
the relation of landlord and tenant could not exist in that State 
under a Connecticut title, a statute was passed which provided 
that the relation of landlord and tenant " shall exist and be held 
as fully and effectually between Connecticut settlers and Penn
sylvania claimants as between other citizens of this Common
wealth, on the trial of any case now pending or hereafter to be 
brought within this Commonwealth, any law or usage to the con
trary notwithstanding." In a suit which was pending and had 
been once tried before the statute was passed, the statute was 
sustained by the Supreme Court of that State, and afterwards by 
the Supreme Court of the L'nited States, into which last-men
tioned court it had been removed on the allegation that it vio
lated the obligation of contracts. As,its purpose and effect was 
to remove from contracts which the parties had made a legal im
pediment to their enforcement, there would seem to be no doubt, 
in the light of the other authorities we harn referred to, that the 
conclusion reached was the only just and proper one.3 

1 4 Conn. 209,224; s. c. 10 Am. Dec. 
121. See ante, pp. 4-:i8, 459. 

2 Savings Bank 1·. ,\lien, 28 Conn. 97; 
102. See also Savings Bank v. Bates, 8 
Conn. 505; Andrews v. Russell, 7 Blaekf. 
474; Grimes v. Doe, 8 Blaekf. 371; 
Thompson v. Morgan, 6 :\!inn. 292; Par
melee v. Lawrence, 48 Ill. 3:31. In Curtis 
v. Leavitt, 17 Barb. 309, and 15 N. Y. 9, 
and in ·woodruff v. Scruggs, 27 Ark. 26, 
s. c. 11 Am. Hep. 777, a statute forbid
ding the interposition of the defence of 
usury was treatecl as a statute repealing 
a penalty. See farther, Lewis v. Foster, 
1 N. I-I. 61; Wilson v. Hardesty, 1 Md. 

Ch. 65; Welch v. Wadsworth, 30 Conn. 
1-10; Wood 1·. Kenneclv, 19 Incl 68; 
\Vashburn 1·. Franklin,· :33 Barb. 5\J9; 
Parmelee r. Lawrence, 48 Ill. 3:31; Dan
ville 1·. Pace, 2G Gratt. 1. The case of 
Gilliland v. Phillips, 1 S. C. 152, is contra; 
but it discusses the point but little, and 
makes no reference to these cases. The 
legislature may impose interest at an in
creased rate on a debt past clue, when 
th~ 11ct takes d'fect. Cummings v. How
ar<l, 63 Cal. 50:l. 

8 Satterlee ,,. Mathewson, 10 S. & R. 
169, 1nd 2 Pet. 380. And see Watson u. 
Mercer, 8 Pet. 88; Gross i•.U.S. Mtge. Co., 
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In the State of Ohio, certain deeds made by married women 
were ineffectual for the purpm;es of record and evidence, by 
reason of the omission on the part of the oilicer taking the ac
knowledgment to state in his certificate that, before and at the 
time of the grantor making the acknowledgment, he made the 
contents known to her by reading or otherwise. An act was 
afterwards passed which provideu that '' any deed heretofore exe
cuted pursuant to law, by husband and wife, shall be received in 
evidence in any of the courts of this State, as com·eying the es
tate of the wife, although the magistrate taking the acknowleug
ment of such deed shall not have certified that he read or made 
known the contents of such deed before or at the time she ac
knowledged the execution thereof." This statute, though with 
some hesitation at first, was held to be unobjectionable. The 
deeds with the defective acknowledgments were regarded by the 
legislature and by the court as being sufficiPnt for the purpose of 
conveying at least the grantor's equitable estate; and if sufficient 
for this purpose, no Yested rights would be disturbed, or wrong 
be done, by making them receivable in evidence as conveyances.1 

Other cases go much farther than this, and hold that, although 
the deed was originally ineffectual for the purpose of conveying 
the title, the healing statute may accomplish the intent of the 
parties by giving it effect.2 At first sight these cases may seem 

108 U.S. 477; Lessee of Dulany i·. Tilgh
man, 6 G. & J. 461 ; Payne r. Tread well, 
16 Cal. 2:20; Maxey v. Wise, 25 Ind. 1. 

1 Chestnut v. Shane's Lessee, 16 Ohio, 
599, overruling Connell v. Connell, 6 
Ohio, 358; Good v. Zerchr, 12 Ohio, :364; 
Med,lock v. Williams, 12 Ohio, 377; and 
Silliman v. Cummins, 13 Ohio, 116. Of 
the dissenting opinion in the last case, 
which the C'ourt appro,·e in 16 Ohio, C0!J-
610, they say: "That opinion stands 
upon the ground that the act operates 
only upon that class of deeds where 
enough had been done to show that a 
court of ehancery ought, in each ca~e, to 
render a decree for a conveyance, assum
ing that the certificate was not such as 
the law required. And where the title 
in equity was such that a court of chan
cery ought to interfere and decree a good 
legal title, it was within the power of the 
legislature to confirm the deed, without 
subjecting an indefinite number to the 
useless expense of unnecessary litigation." 
See also Lessee of Dulany v. Tilghman, 
6 G. & J. 461; Journeay v. Gibson, 56 

Pa. St. 57; Grove v. Todd, 41 Md. 633; 
s. c. 20 Am. Rep. 76; Montgomery c. 
Hobson, Meigs, 437. But the legislature, 
it has been declared, has no power to 
legalize and make valid the deed of an 
insane person. Routsong v. Wolf, 35 :i\Io. 
174. In Illinois it has been decided that 
a deed of release of dower executed by a 
married woman, but not so aeknowledged 
as to be effectual, cannot be validated by 
retrospective statute, because to do so 
would be to take from the woman a vest
ed right. Russell v. Rumsey, 35 Ill. 362. 

2 Lessee of Walton v. Bailey, 1 Binn. 
470; Underwood v. Lilly, 10 S. & R. 97; 
Barnet v. Barnet, 15 S. & R. 72; s. c. 16 
Am. Dec. 516; Tate v. Stooltzfoos, 16 S. 
& R. 35; s. c. 16 Am. Dec. 546; Watson 
v. Mercer, 8 Pet. 88; Carpenter v. Penn
sylvania, 17 How. 456; Dads, .. State 
Bank, 7 Ind. 316 ; Estate of Stieknoth, 7 
Nev. 227; Ferguson i·. Will,ams, 58 Iowa, 
717; Johnson v. Taylor, 60 Tex. 360; 
Johnson v Riehardson, 44 Ark. 365; Gos
horn, .. Purcell, 11 Ohio St 611. In the Inst 
case the court say: "The act of the mar-
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to go beyond the mere confirmation of a contract, and to be at 
least technically objectionable, as depriYing a party of pi'operty 
without an opportunity fol' trial, inasmuch as they proceed upon 
the assumption that the title still remained in the grantor, and 
that the healing act was required for the purpose of devesting him 
of it, and passing it over to the grantee.1 Apparently, therefore, 
there would seem to be some force to the objection that such a 
statute deprives a party of vested rights. But the objection is 
more specious than sound. If all that is wanting to a valid con
tract or conYeyance is the observance of some legal formality, 
the party may have a legal right to avoid it; but this right is 
coupled with no equity, ernn though the case be such that no 
remedy could be afforded the other party in the courts. The 
right which the healing act takes away in such a case is the right 
in the party to avoid his contract, - a naked legal right which it 
is usually unjust to insist upon, and which no constitutional pro
vision was ever designed to protect.2 As the point is put by 
Chief Justice Parker of Massachusetts, a party cannot ha,·e a 
vested right to do wrong; 3 or, as stated by the Supreme Court of 
New Jersey," Laws curing defects which would otherwise oper
ate to frustrate what must be presumed to be the desire of the 
party affected, cannot be considered as taking away vested rights. 
Courts do not regard rights as ,·ested contrary to the justice and 
equity of the case." 4 

ried woman may, under the law, have 
been voi,1 and inoperative; but in justice 
and equity it did not leave her right to 
the property untouched. She had capa
city to do the act in a form prescribed by 
law for her protection. She intencled to 
do the act in the prescribed form. She 
attempted to do it, and her attempt was 
received and acted on in good faith. A 
mistake subsequently discovered invali
dates the act; justice and equity require 
that she should not take advantage of 
that mistake; and she has therefo;e no 
just right to the property. She has no 
right to complain if the law which pre
scribed forms for her protection shall in
terfere to prevent her reliance upon them 
to resist the demands of justice." Simi
lar language is employed in the Penn
sylvania cases. See further, Dentzel v. 
Waldie, 30 Cal.138; Skellenger v. Smith, 
1 Wash. Ter. 369. 

1 This view has been taken in some 
similar cases. See Russell L'. Rumsey, 
35 Ill. 862; Alabama, &c. Ins. Co. v. Boy-

kin, 38 Ala. 510; Orton v. Noonan, 23 
Wis. 102; Dale v. ~fedcalf, 9 Pa. St. 108. 

2 In Gibson v. Hibbard, 13 Mich. 2H, 
a check, void at the time it was given for 
want of a revenue stamp, was held valid 
after being stamped as permitted by a 
subsequent act of Congress. A similar 
ruling was made in Harris v. Rutlerlge, 
Hl Iowa, 387. The case of State v. Nor
wood, 12 ~[rl. 195, is still stronger. The 
curative ~tatute was passed after judg
ment had been rendered against the right 
claimed under the defecth·e imt,ument, 
ancl it was held that it must be applied 
by the appellate court. See post, p. 469. 

3 Foster v. Essex Bank, 16 ~lass. 245. 
See also Lycoming v. l'"nion, 15 Pa. St. 
166, 170. There is no vested right in the 
statutory defenee that a eontract was 
made on Sunday. Berry v. Clary, 77 :-.re. 
482. 

4 State v. Newark, 25 N. J. 185, Hl7. 
Compare Blount v. Janesville, 31 Wis. 
648; Brown v. New York, 63 N. Y. 239; 
Hughes v. Cannon, 2 Humph. 594. A 



-74-

CH. XI.] PROTECTION BY " THE LA \V OF THE LAND." 465 

The operation of these cases, however, must be carefully re
stricted to the parties to the Ol'iginal contract, and to such other 
persons as may have succeeded to their rights with no greater 
equities. A subsequent bona fide purchaser cannot be deprived 
of the property which he has acquired, by an act which retro
spectively deprives his grantor of the title which he held when 
the purchase was made. Conceding that the invalid deed may 
be made good as between the parties, yet if, while it remained 
invalid, and the grantor still retained the legal title to the land, 
a third person has purchased and received a conveyance, with no 
notice of any fact which should precludt> his acquiring an equita
ble as well as a legal title thereby, it would not be in the power 
of the legislature to so confirm the original deed as to devest him 
of the title he has acquired. The position of the case is alto
gether changed by this purchase. The legal title is no longer 
separated from equities, but in the hands of the second purchaser 
is united with an equity as strong as that which exists in favor 
of him who purchased first. Under such circumstances even the 
courts of equity must recognize the right of the second purchaser 
as best, and as entitled to the usual protection which the law ac
cords to Yested iuterests.1 

If, however, a grantor undertakes to convey more than he pos
sesses, or contrary to the conditions or qualifications which, for 
the benefit of others, are imposed upon his title, or in fraud of the 
rights of others whose representative or agent he is, so that the 
defect in his conveyance consists not in any want of due formal
ity, nor in any disability imposed by law, it is not in the power 

law merely taking away an unconscion- Ark. 156. The legislature cannot vali
able defence is valid. Read v. Platts- date an invalid trust in a will, by act 
worth, 107 U. S. 568. In New York, &c. passed after the death of the testator, 
R.R. Co. v. Van Horn, 57 N. Y. 473, the and after title vested in the heirs. Hil
right of the legislature to validate a void liard v. Miller, 10 Pa. St. 326. See 
contract was denied on the ground that Snyder v. Bull, 17 Pa. St. 54; McCar
to validate it would be to take the prop- thy v. Hoffman, 23 Pa. St. 507; Bolton 
erty of the contracting party without due v. Johns, 5 Pa. St. 145; State v. War
process of law. The cases which are ren, 28 Md. 338. The cases here cited 
contra are not examined in the opinion, must not be understood as establishiu,g 
or even referred to. any different principle from that laid 

1 Brinton v. Seevers, 12 Iowa, 389; down in Goshen v. Stonington, 4 Conn. 
Southard v. Central R. R. Co., 26 N. J. 209, where it was held competent to vali-
13; Thompson L'. Morgan, 6 Minn. 2()2; date a marriage, notwithstanding the 
Meighen v. Strong, 6 Minn. 177; Norman rights of third parties would be inciden
v. Heist, 5 W. & S. 171; Greenough v. tally affected. Rights of third parties are 
Greenough, 11 Pa. St. 489; Les Bois v. liable to be incidentally affected more or 
Bramell, 4 How. 449; McCarthy v. Hoff- less in any case in which a defective con
man, 23 Pa. St. 507; Sherwood v. Flem- tract is made good ; but this is no more 
ing, 25 Tex. 408; Wright v. Hawkins, 28 than might happen in enforcing a contract 
Tex. 452. See Fogg v. Holcomb, 64 or decreeing a divorce. See post, p. 473. 
Iowa, 621; McGehee v. Mc Kenzie, 43 Also Tallman v. Janesville, 17 Wis. 71. 

30 
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of the legislature to validate it retrospectively; and we may add, 
also, that it would not have been competent to authorize it in 
advance. In such case the rights of others intervene, and they 
are entitled to protection on the same grounds, though for still 
stronger reasons, which exist in the case of the bona fide purchas
ers above referred to.1 

We have already referred to the case of contracts by municipal 
corporations which, when made, were in excess of their authority, 
but subsequently have been confirmed by legislative action. If 
the contract is one which the legislature might originally have 
authorized, the case falls within the principle above laid down, 
and the right of the legislature to confirm it must be recognized.2 

l In Shonk v. Brown, 61 Pa. St. 327, 
the facts were that a married woman helJ 
property under a devise, with an express 
restraint upon her power to alienate. 
She nevertheless gave a deed of the 
same, and a legislative act was after
wards obtained to validate this deed. 
Held void. Agnew, J.; " Many cases 
have been cited to prove that this legis
lation is merely confirmatory and valid, 
beginning with Barnet i•. Barnet, 15 S. & 
R. 7"2, and ending with Journeay v. Gih
son, 5ti Pa. St. 57. The most of them are 
cases of the defecth·e acknowledgments 
of deeds of marrie<l women. But there 
is a marked difference between them an,l 
this. In all of them there was a pow<.'r to 
convey, and only a defect in the mo,le of 
its exercise. Here there is an absolute 
want of power to convey in any moue. 
In ordinary cases a married woman has 
both the title and the power to convey or 
to mortgage her estate, but is restricted 
merely in the manner of its exercise. 
This is a restriction it is competent for 
the legislature to remove, for the defect 
arises merely in the form of the proceed
ing, and not in any want of authority. 
Those to whom her estate descen<ls, be
cause of the omission of a prescribed 
form, are really not injured by the vali
dation. It was in her power to cut them 
off, and in truth and conscience she did 
so, though she failed at law. They can
not complain, therefore, tlrnt the legisla
ture intervenes to do justice. But the 
case before us is different. [The grantor] 
had neither the right nor the power dur
ing coverture to cut off her heirs. She 
was forbidden by the lflw of the gift, 
which the Jonor impressed upon it to suit 

his own purposes. Her title was qualified 
to this extent. Having done an act she 
hacl no right to do, th<.'re was no moral 
obligation for the legislature to enforce. 
Her heirs have a right to say, ... 'The 
legislature cannot take our estate and 
ve,t it in another who bought it with no
tice on the faee of his title tl,at our motlier 
eould not convey to him.'" "The true 
prin,iple on which retrospective laws are 
supported was stated long ago by /.Junra11, 
J., m Underwood v. Lilly, 1 U S. & R. 101; 
to wit, where they impair no eontraet, or 
,listurb no vested right, but only vary 
remedies, cure defects in proceedings 
otherwise fair, which do not vary exist
ing obligations contrary to their situation 
when entered into and when prosecute<!" 
In White ;\fountains R. R. Co , .. White 
;\fountains H. H. Co. of N. H., GO N. H. 50, 
it was deci,leJ that the legislature had no 
power, as against non-as,enting parties, 
to validate a fraudulent sale of corporate 
propnty. In .Alter's Appeal, 67 Pa. St. 
3H, s. c. 5 Am. Rep. 433, the Supreme 
Court of Pennsylvania declared it ineom
petent for the legislature, after the death 
of a party, to empower the courts to cor
rect a mistake in his will which rendereJ 
it inopPrative, - the title having already 
passe<l to his heirs. Ent where it was 
not known that the decedent left lwirs, 
it was helJ competent, as against the 
State, to C'ttre defrcts in fl will after the 
death. an<l thus pre,·ent an escheat. E,
tflte of Sticknoth, 7 Nev. "223. 

2 See Shaw i•. Norfolk R. R. Corp., 5 
Gray, Hi2, in which it was held tlrnt the 
legislature might rnlidatP an unauthor
ize,l assignment of a franchise. Alw i\Tay 
v. Holdridge, 2:3 \Vis. 93, and cas<.'s citeJ, 
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This principle is one which has vel'y often been acted upon in the 
case of municipal subscriptions to wo1·ks of internal imprnrnment, 
where the original undertaking was without authority of law, and 
the authority given was confc1-red by statute retrospcctively.1 

It has not usually been regarded as a circumstance of impor
tance in these cases, whether the enabling act was before or after 
the corporation had entered into the contrnct in question; and if 
the legislature possesses that complete contrnl o\·er the subject of 
taxation by municipal corporntions which has been declared in 
many cases, it is difficult to percci,·e how such a corporation can 
successfully contest the validity of a special statute, which only 
sanctions a contmct previously made by the corporation, and 
which, though at the time ultra vires, was nevertheless for a pub
lic and local object, and compels its performance through an ex
ercise of the power of taxation.2 

in which statutes authorizing the reas
sessment of irregular taxes were sustained. 
In this case, Paine, J., says : " This rule 
must of course be unuerstood with its 
proper restrictions. Tl,e work for whieh 
the tax is sought to be assessed mugt be 
of such a charaeter that the legislature is 
authorize<l to provide for it Ly taxation. 
The method auoptetl must be one liaLle 
to no constitutional objeetion. It must 
be such as the legislature might origi
nally have authorized had it seen fit. 
With these restrictions, where work of 
this character has been done, I think it 
competent for the legislature to supply 
a defect of authority in the original 
proceedings, to adopt and ratify the im
provement, and provide for a reassess
ment of the tax to pay for it." And see 
Brewster v. Syracuse, 19 N. Y.116; Kun
kle v. Franklin, 13 ?-Jinn. 127; Boyce v. 
Sinclair, 3 Bush, 261; Dean v. Borch
senius, 30 Wis. 2:36; Stuart, .. Warren, 37 
Conn. 225. A city or<linanee may be 
validated retro~pectively. Truchelnt 1·. 

Charleston, 1 N. & McC. 227; Morris 1•. 

State, 62 Tex 728. Otherwise where the 
city had no power to annex territory as 
it tried to <lo. Strosser v. Fort Wayne, 
100 Ind. 443. 

1 See, among other cases, McMillan 
v. Boyles, 6 Iowa, 304; Gould v. Sterling, 
23 N. Y. 456; Thompson v. Lee County, 
3 Wall. 327; Bridgeport "· Housatonic 
R.R. Co., 15 Conn. 475; Board of Com
missioners ,,. Bright, 18 Incl. 93; Gibbons 
v. ~Tobil0, &c. H. IL C'o, 36 Ala. 410. 

2 In Hasbrouck 1,. Milwaukee, 13 Wis. 
37, it appeared that the city of Milwaukee 
had Leen authorize<! to contract for the 
construction o[ a harbor, at an expense 
not to exceed itil00,000. A contract was 
entered into by the city providing for a 
larger expenditure; and :i. spP.cial legisla
tive act was afterwards obtaiuecl to ratify 
it. The court held that the snhgeqnent 
legislative ratification was not suffieient, 
proprio v19ore, and without evidence that 
such ratifieation was procured with the 
assent of the city, or had l>een subse
quently actetl upon or confirmed by it, to 
make the contract obligatory upon the 
city. The court say, per Dixon, Ch. J.: 
"The question is, can the legislature, by 
recognizing the existence of ll previously 
void contract, and authorizing its dis
charge by the city, or in any other way, 
coerce the city against its will into a per
formance of it, or does the law reg uire the 
assent of the city, as well as of the legis
lature, in order to make the obligation 
binding and efficacious q I must say 
that, in my opinion, the latter act, as well 
as the former, is necessary for that pur
pose, and that without it the obligation 
cannot be enforce<!. A contract void for 
want of capacity in one or both of the 
contracting parties to enter into it is as 
no contract; it is as if no attempt at an 
agreement ha,! ever !,pen made. And to 
admit that the legislature, of its own 
choice, and agaimt the wishes of either 
or both of the contracting parties, can 
give it life and vigor, is to admit that it 
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Nor is it important in any of the cases to which we have re
ferred, that the legislative act which cures the irregularity, defect, 
or want of original authority, was passed after suit brought, in 
which such irregularity or defect became matter of importance. 

is within the scope of legislative authority 
to devest settled rights of property, am! 
to take the property of one individual or 
corporation and transfer it to another." 
This reasoning is of course to be under
stood in the light of the particular case 
hefore the court; that is to say, a case in 
which the contract was to do something 
not within the ordinary functions of local 
government. See the case explained and 
defended by the same eminent judge in 
Mills v. Charlton, 29 Wis. 400. Compare 
:Fisk v. Kenosha, 26 Wis. 23, 33; Knapp 
v. Grant, 27 Wis. 147 ; and Single v. 
Supervisors of }larathon, 38 Wis. 3Ui:l, in 
which the right to validate a contract 
which might originally have been author
ized was fully affirmed. And see Mar
shall v. Silliman, 61 Ill. 218, 225, opinion 
hy Chief Justice Lawrence, in which, after 
referring to Harward v. St. Clair, &c. 
Drainage Co., 51 lll. 130; People, .. ;\lay or 
of Chicago, 51 Ill. 17 ; Hessler"· Drainage 
f'om'rs, 53 Ill. 10,j; and Lovingston v. 
Wider, 53 Ill. 302, it is said, " These 
cases show it to be the settled doctrine of 
this court, that, under the constitution of 
1848, the legislature coul,l not compel a 
municipal corporation to incur a rlebt for 
merely local purposes, against its own 
wishes, and this doctrine, as already re-
111arked, has received the sanction of 
express ena<:tment in our existing consti
tution. That was the effect of the cura
tive act under consideration, and it was 
therefore void." The cases of Guilfor,l v. 
Supervisors of Chenango, 18 Barb. 615, 
and 13 N. Y. 143; Brewster v. Syracuse, 
] 9 N. Y. 116 ; and Thomas ,,. Leland, 24 
·wend. 65, especially go much further 
than is necessary to sustain the text. See 
also Bartholomew v. Harwinton, ,13 Conn. 
408; People v. Mitchell, 35 N. Y. 551; 
Barbour v. Camden, 51 Me 608; 1Y eister 
r. Hade, 52 Pa. St. 474; State v. Sulli
van, 43 Ill. 412; Johnson v. Campbell, 49 
Ill. 316 In Brewster v. Syracuse, parties 
had constructed a sewer for the city at a 
stipulated price which had been fully 
paid to them. The charter of the city 
forbade the payment of extra compensa
tion to contractors in any case. The 

legislature afterw:uds passed an act em
powering the Co111mon Couucil of Syra
cus.: to assess, collect, aml pay over the 
further sum of $600 in a1hlition to the 
contract price; and this act was held con
stitutional. In Thomas v. Leland, certain 
parties had given bond to the State, con
ditioned to pay into the treasury a cer
tain sum of money as an inducement to 
the State to connect the Chenango Canal 
with the Erie at l:tica, insteau of at 
Whitestown as originally contemplated, 
-the sum mentioned being the increased 
expense in consequence of the change. 
Afterwards the legislature, deeming the 
debt thus contracted by individuals un
reasonably partial and onerous, pas~ed 
an act, the object of which was to levy 
,he amount on the owuers of real estate 
in Utica. This act seemed to the court 
unobjectionable. "The general purpose 
of raising the money by tax was to con
struct a canal, a public highway, which 
the legislature believed would be a bene
fit to the city of Utica as such; and inde
pendently of the bond, the case is the 
ordinary one of local taxation to make or 
improve a highway. If such an act he 
otherwise constitutional, we do not see 
how the circumstance that a bond had 
before been gi ,·en securing the same 
money can detract •from its validity. 
Should an individual volunteer to secure 
a sum of money, in itself properly levi
able, by way of tax on a town or county, 
there woulu be nothing in the nature of 
such an arrangement which would pre. 
elude the legislature from resorting, by 
way of tax, to those who are primarily 
and more justly liable. Even shoulu he 
pay the money, what is there in the con
stitution to preclude his being reimbursed 
by a tax 1 " Here, it will be perceive,!, 
the corporation was compelled to assume 
an obligation which it had not even at
tempted to incur. but which private per
sons, for considerations which seemed to 
them sufficient, had taken upon their own 
shoulders. We have expressed doubts of 
the correctness of this decision, ante, p. 
285, note, where a number of cases are 
cited, bearing upon the point. 
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The bringing of suit vests in a party no right to a particular 
decision; 1 and his case must be determined on the law as it 
stands, not when the suit was brought, but when the judgment 
is rendel'ed.2 It has been held that a statute allowing amend
ments to indictments in criminal cases might constitutionally be 
applied to pending suits ; 3 and even in those States in which re
trospective laws are forbidden, a cause must be tried under the 
rules of evidence existing at the time of the trial, though differ
ent from those in force when the suit was commcnced.4 .And if 
a case is appealed, and pending the appeal the law is changed, 
the appellate court must dispose of the case under the law in 
force when its decision is rendered.6 

But the healing statute must in all cases be confined to Yalidat
ing acts which the legislatme might previously have authorized. 

1 Bacon v. Callender, 6 Mass. 303; 
Butler v. Palmer, 1 Hill, 324; Cowgill v. 
Long, 15 Ill. ~02; Miller v. Graham, 17 
Ohio St. 1; State v. Squires, 26 Iow1t, 
340; Patterson v. Philbrook, 9 Mass. 151. 

~ Watson v. Mercer, 8 Pet. 88; Mather 
v. Clrnpman, 6 Conn. 54; People v. Su
pervisors, &c., 20 Mieh. 95; Satterlee v. 
Matthewson, 16 S. & R. Hi9, and 2 Pet. 
380 , Excelsior Mfg. Co. ,.. Keyser, 62 
Miss. 155; Phenix Ins. Co. v. Pollard, 63 
Miss. 641; M'Lane , .. Bonn, 70 Iowa, 7ii~; 
Johnson v. Richardson, 44 Ark. :365. See 
cases, p. 464, note 1, ante. A statute giving 
a wife a right to recover in her own name 
for personal injury, may apply tu a pend
ing action. McLimans v. Lancaster, 63 
Wis. 5\J6, following Weldon v. Winslow, 
L. R. 13 Q. B. D. 784. But an act which 
is penal as to a plaintiff cannot apply to 
a pending suit. Powers v. Wright, 6:.l 
Miss. 35. Af1ernn appeal bonrl was signed 
by an attorney, the court held such bornls 
void, anrl then the legislature attempted 
to validate all existing boncls so sig-ned. 
This was held bad as against the appellee 
in the case. Andrews , .. Beane, 15 R. I. 
461. See Thweatt v. Bank, 81 Ky. 1. 

3 State v. Manning, 14 Tex. 402. 
4 Rich v. Flander,, 39 N H. ,'l04. 
6 State v. Norwood, I 2 Mel. Hl5 Con-

tra, Wright v. Graham, 42 Ark. 140. In 
Yeaton v. United States, 5 Cranch, 281, a. 
vessel harl been condemned in admiralty, 
and pending an appeal the act under 
which the condemnation was declnred was 
repealed. The court held that the cause 
must he consirlererl as if no sPntenee had 
been pronounced; and if no sentence had 

been pronounced, then, after the expira
tion or repeal of the law, no penalty could 
be enforced or punishment inflicted for a 
violation of the law committed while it 
was in force, unless some special prol'i
sion of statute was made for that pur
pose. See also Schooner Rachel v. United 
States, ti Cranch, :3~9; Commonwealth v. 
Duane, 1 Binney, 601; United States v. 
Passmore, 4 Dall. 372; Commonwealth 
v. Marshall, 11 Pick. 3GO; Commonwealth 
v. Kimball, ~1 Pick. 373; Hartung 1,. 
People, 22 N. Y. 95; Union Iron Co. 
v. Pierce, 4 Biss. 327; Norris ,:. Crocker, 
13 How. 429; Insurance Co. v Ritchie, 
5 Wall. 541; Ex parte McCarrlle, 7 Wall. 
50ti; United States i·. Tynen, 11 Wall. 
88; Engle , .. Hhurts, 1 Mieh. 150. In the 
McCardle Case the appellate jurisdiction 
of the United States Supreme Court in 
certain cases was taken away while a. 
case was pending. Per Clcase, Ch. J.: 
",Jurisdiction is power to declare the law; 
and when it ceases to exist, the onlv func
tion remaining to the court is that· of an
nouncing the fact and dismissing the 
cause. And this is not less clear upon 
authority than upon principle." But 
where a State has jurisrlietion of a sub
ject, e.g. pilotage, until Congress estab
lishes regulntions, and penalties are 
incnrrecl unrler a State act, and after
wards Congress legislates on the subject, 
this d0es not repeal, but only suspends 
the State law; and a penalty previously 
inc,nrrrrl may still be colleeterl. Sturgis 
v. Spoff,,rd, 45 N. Y. 446. Ancl see Peo
ple v. Hobson, 48 Mich. '27. 
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It cannot make good retrospectively acts or contracts which it 
had and could have no power to permit or sanction in advance.1 

There lies before us at tltis time a volume of statutes of one of 
the States, in which are contained acts declaring certain tax-rolls 
valid and effectual, notwithstanding the following irregularities 
and imperfections : a failun~ in the supervisor to carry out sepa
rately, opposite each parcel of land on the roll, the taxes charged 
upon such parcel, as required by law; a failure in the supervisor 
to sign the certificate attached to the roll ; a failure in the Yoters 
of the township to designate, as required by law, in a certain Yote 
by which they had assumed the payment of bounty moneys, 
whether they should be raised by tax or loan ; corrections made 
in the roll by the supervisor after it had been delivered to the col
lector ; the including by the supervisor of a sum to be raised for 
township purposes without the previous vote of the township, as 
required by law; adding to the roll a sum to be raised which 
could not lawfully be levied by taxation, without legislatirn au
thority; the failure of the supervisor to make out the roll within 
the time required by law; and the accidental omission of a parcel 
of land which should lrnYe been embraced by the roll. In each of 
these cases, except the last, the act required by la~-, and which 
failed to be performed, might by previous legislation have been 
dispensed with ; and perhaps in the last case there might be 
question whether the roll was rendered invalid by the omission 
niferred to, and, if it was, whether the subsequent act could legal
ize it.2 But if township officers should assume to <lo acts under 
the power of taxation which could not lawfully be justified as an 
exercise of that power, no subsequent legislation could make 
them good. If, for instance, a part of the property in a taxing 
district should be assessed at one rate, and a part at another, for 
a burden resting equally upou all, there would be no such appor
tionment as is essential to taxation, and the roll would be beyond 
the reach of curative legislation.3 And if persons or property 

1 Kimball v. Rosendale, 42 Wis. 407; 
Maxwell v. G<letsehius, 40 N. J. 383; 
s. c 29 Am. Rep. 242. 

2 See Weeks v. Milwaukee, 10 Wis. 
242; Dean v. Gleason, 16 Wis. 1: post, p. 
fi33, note. 

3 This is elearly shown by JfrKinstn1, 
J., in People v. Lynch, 51 Cal. 15. A~d 
see Billings v. Detten, 15 Ill. 218, Conway 
v. Cable, 37 Ill. 82, and Thames Manufac
turing Co. v. Lathrop, i Conn. 550, for 
eases where curative statutes wrre held 
not effectual to reach <lefeets in tax pro
ceedings. As to what defects may or may 

not be cured by subsequent legislation, 
see Allen v. Armstrong-, 16 Iowa, 508; 
~mith , .. Cleveland, 17 Wis. 55G, and Ab
bott v. Lindenbower, 42 :\Io. 162. In 
Tallman v. Jane~Yille, 17 \-Vis. 71, the con
stitutional authority of the legislature to 
cause an irregular tax to be reassessed in 
a sub~equent year, where the rights of 
hona fide purehasers had intervened, was 
disputed; but the court sustained the 
authority as" a salutary and highly hene
fieial feature of our systems of taxation," 
anrl "not to be aban,l,rne1l because in 
some instances it produees individual 
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should be assessed for taxation in a district which did not include 
them, not only would the assessment be invalid, but a healing 
statute would be ineffectual to charge them with the burden.1 

In such a case there would be a fatal want of jurisdiction ; and 
even in judicial proceedings, if there was originally a failure of 
jurisdiction, no subsequent law can confer it.2 

Statutory Privileges and Exemptions. 

The citizen has no vested right in statutory privileges and ex
emptions. Among these may be mentioned, - exemptions from 
the performance of public duty upon juries, 01· in the militia, and 
the like; exemptions of property or person from assessment for 
the purposes of taxation; exemptions of property from being 
seized on attachment, or execution, or for the payment of taxes; 
exemption from highway labor, and the like. All these rest upon 
reasons of public policy, and the laws are changed as the varying 
circumstances seem to require. The State demands the perform
ance of military duty by those persons only who are within cer
tain specified ages; lrnt if, in the opinion of the legislature, the 
public exigencies should demand military service from all other 
persons capable of bearing anus, the privilege of exemption might 
be recalled, without violation of any constitutional principle. 
The fact that a party had passed the legal age under an existing 

hardships." Certainly lona fide purchas· 
ers, as between themselves and the State, 
must take their purchases subject to all 
public burdens jnstly resting upon them. 
The case of Conway v. Cable is instruc
tive. It was there held, among other 
things,-and very justly, as we think,
that the legislature could not make good 
a tax sale effected by fraudulent comhi
nation between the officers and the pur
chasers. The general rule is undoubted, 
that a sale for illegal taxes cannot be val
idated. Silsbee v. Stockel, 44 Mich. 561; 
Brady ,.. King, 53 Cal. 44; Harper v. 
Rowe, 53 Cal. 233 In Miller ,,. Graham, 
17 Ohio St. 1, a statute validating certain 
ditch assessments was sustained, not
withstanding the defects covered by it 
were not mere irregularities; but that 
statute gave the parties an opportunity 
to be heard as to these defects. 

1 See Wells v. Westoi,, 22 Mo. 384; 
People v. Supervisors of Chenango, 11 
N. Y. 563; Hughey's Lessee i•. Horrel, 2 
Ohio, 231; Covington 1,. Southgnte, 15 B. 
Monr. 4!ll: Morford v. Unger, 8 Iowa, 82; 
post, pp. 615, 616. 

2 So helcl in McDaniel v. Correll, 19 
Ill. 226, where a statute came under con
sideration which assumed to make valid 
certain proceedings in court which were 
void for want of jurisdiction of the per
sons concerned. A void appeal bQnd 
cannot be validated so as to give to an 
appellate court jurisdiction which has 
failed by reason of such defoctive bond. 
Andrews v. Beane, 15 I{. I. 451. See also 
Israel v Arthur, 7 Col. 5; Yeatman v. 
Day, 79 Ky. 186; Roche v. Waters, 18 
Atl..Rep. 866 (Mel.); Denny v. Mattoon, 
2 Allen, 361; Nelson v. Rountree, 23 Wis. 
367; Griffin's Ex'r v. Cunningham, 20 
Gratt. 31, 109, per Joynes, J.; Richards v. 
Rote, 68 Pa. St. 248; State v. Doherty 
60 Me. 604; Pryor v. Downey, 50 Cal. 
388; s. c. 19 Am. Rep. 656. If land is 
assessed for taxation in a town where it 
does not lie. it 1s not competent to make 
the tax-deed evidence of title. Smith 11. 

Sherry, 54 Wis. 114. Compare Walpole 
v. Eiliott, 18 Ind. 2:58, in which there was 
not a failure of jurisdiction, but an irreg
ular exercise of it. 



-81-

472 CONSTITUTIONAL LIMITATIONS. [CH. XL 

law, and performed the service demanded by it, could not protect 
him against further calls, when public policy or public necessity 
was thought to require them.1 In like manner, exemptions from 
taxation are always subject to recall, when they have been 
granted merely as a privilege, and not for a consideration received 
by the public; as in the case of exemption of buildings for relig
ious or educational purposes, and the like.2 So, also, are exemp
tions of property from execution.3 So, a license to carry on a 
particular trade for a specified period, may be recalled before the 
period has elapsed.4 So, as before stated, a penalty gi rnn by 
statute may be taken away by statute at any time before judg
ment is recovered.5 So, an offered bounty may be recalled, except 
as to so much as was actually earned while the offer was a con
tinuing one ; and the fact that a party has purchased property or 
incurred expenses in preparation for earning the bounty cannot 
preclude the recall.6 A franchise granted by the State with a 
reservation of a right of repeal must be regarded as a mere pri v
ilege while it is suffered to continue, but the legislature may take 
it away at any time, and the grantees must rely for the perpe
tuity and integrity of the francbbes granted to them solely upon 
the faith of the sovereign grantor.7 A statutory right to have 

1 Commonwealth v. Bird, 12 Mass. 443; 
Swindle 1'. Brooks, 34 Ga. 07; Mayer, Ex 
parte, 27 Tex. 715; Bragg v. People, 78 
Ill. 328; Moore v. Cass, 10 Kan. 288; 
Murphy v. People, 37 Ill. 447; State v. 
Miller, 2 Blackf. 85; State v. Quimby, 51 
Me. 395; State v. Wright, 53 Me. 328; 
State v. Forshner, 43 N. I-1. 89; Dunlap 
v. State, 76 Ala. 460; Ex parte Thomp
son, 20 Fla. 887. And see Dale v. The 
Governor, 3 Stew. 387. 

2 See ante, pp. 337, 338, and notes. 
All the cases concede the right in the 
legislature to recall an exemption from 
taxation, when not resting upon contract. 
The subject was considered in People v. 
Roper, 35 N. Y. 629, in which it was cle
cidecl that a limited immunity from taxa
tion, tendered to the members of volun
tary military companies, might be recalled 
at any time. It was held not to be a con
tract, but "only an expres~ion of the 
legislative will for the time being, in a 
matter of mere municipal regulation." 
And see Christ Church v. Philadelphin, 24 
How. 300; Lord i>. Litchfield, 36 C'onn. 
116; East Saginaw Salt Mfg. Co. v. 
East Saginaw, 19 Mich. 259; s. c. in error, 
13 Wall. 373. 

3 Bull v. Conroe, 13 Wis. 233. 
4 See ante, pp. 340-342, notes. 
0 Oriental Bank v. Freeze, 18 Me. 109. 

The statute authorized the plaintiff, su
ing for a breach of a prison bond, to re
cover the amount of his judgment and 
costs. This was regarded by the court 
as in the nature of a penalty; and it was 
therefore helcl competent for the legisla
ture, even after breach, to so modify the 
law as to limit the plaintiff's recovery to 
his actual clamages. See ante, p. 443, 
note 2, and cases cited. 

6 East Saginaw Salt i\lfg. Co. v. 
East Saginaw, 19 :\Iich, 259; s. c. 2 Am. 
Rep. 82, and 13 ,v all. 373. But as to so 
much of the bounty as was actually 
earned before the change in the law, the 
party earning it has a vested right which 
cannot be taken away. People i·. Auditor
General, 9 :\Iich. 327. And it has heen 
held competent in changing a county 
seat to provide by law for compensation, 
through taxation, to the residents of the 
old site. Wilkinson v. Cheatham, 43 Ga. 
258. 

7 Per Smith, J., in Pratt v. Brown. 8 
Wis. 603, 611. See post, pp. 710-712. 
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cases reviewed on appeal may be taken away, by a repeal of the 
statute, even as to causes which had been previously appealed.1 

A mill-dam act which confers upon the person erecting a dam the 
right to maintain it, and flow the lands of pri n1fo owners on pay
ing such compensation as shoulJ be assesseJ for the injury done, 
may be repealed ernn as to dams previously erccted.2 These 
illustrations must suffice under the present head. 

Consequential InJuries. 

It is a general rule that 110 one has a vested right to be protected 
against consequential injuries arising from a proper exercise of 
rights by others.3 This rule is peculiarly applicable to injuries 
resulting from the exercise of public powers. UnJer the police 
power the State sometimes destrnys, for the time being, and per
haps permanently, the rnlue to the owner of his property, without 
affording him any redress. The construction of a new way or the 
discontinuance of an old one may very seriously affect the value 
of adjacent property; the removal of a county or State capital 
will often reduce very largely the value of all the real estate of 
the place from whence it was removed; but in neither case can 
the parties whose interests would be injuriously affected, enjoin the 
act or claim compensation from the public.4 The general limn 
of the State may be so changed as to transfer, from one town to 
another, the obligation to support certain inJividuals, who may 
become entitled to support as paupers, and the constitution will 
present no impediment.5 The granting of a charter to a new 
corporation may sometimes render valueless the franchise of an 
existing corporation ; but unless the State by contract has pre
cluded itself from such new grant, the incidental injury can con
stitute no obstacle.6 But indeed it seems idle to specify instances, 

1 Ex parle McCardle, 7 Wall. 506. See 
State, .• Slevin, 16 Mo. App. 541. And that 
the right to an appeal, if not expressly 
given by constitution, need not be pro
vided for. Kundinger v. Saginaw, 59 
Mich. 325; Minneapolis v.Wilkin,30 Minn. 
140; La Croix u. Co. Com'rs, 50 Conn. 
321. Time may be shortened during a 
period of disability, in which one may 
bring an appeal after such disability is 
removed. Rupert v. Martz, 116 Ind. 72. 

2 Pratt v. Brown, 3 Wis. 603. But if 
the party maintaining the dam had paid 
to the other party for the permanent 
flowing of his land a compensation as
sessed under the statute, it might be 
otherwise. 

8 For the doctrine damnum absque in
juria, see Broom's Maxims, 185; Sedg
wick on Damages, 30, 112; Cooley on 
Torts, 93. 

4 See ante, p. 253, and cases cited in 
note. Also Wilkinson v. Cheatham, 4'.3 
Ga. 258; Fearing v. Irwin, 55 ~- Y. 48G; 
Newton v. Commissioners, 100 U. S. 548; 
Howes v. Grush, 131 ?\lass. 207; Heller r. 
Atchison, &c. n. R. Co., 28 Kan. 62G. 

6 Goshen v. Richmond, 4 Allen, 458; 
Bridgewater v. l'lyrnouth, !l7 Mass. 38:l. 

6 The State of l\Iassachusetts gran tcd 
to a corporation the right to construct a 
toll-bridge across the Charles River, un<ll'r 
a charter which was to continue for forty 
years, afterwards extended to seventy, ::t 
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inasmuch as all changes in the laws of the State are liable to in
flict incidental injury upon individuals, and, if every citizen was 
entitled to remuneration for such injury, the most beneficial and 
necessary changes in the law might be found impracticable of 
accomplishment. 

We have now endeavored to indicate what are and what are not 
to be regarded as vested rights, and to classify the cases in which 
individual interests, in possession or expectancy, are protected 
against being devested by the direct interposition of legislative 
authority. Some other cases may now be considered, in which 
legislation has endeavored to control parties as to the manner in 
which they should make use of their property, or has permitted 
claims to be created against it through the action of other parties 
against the will of the owners. We do not allude now to the con
trol which the State may possess through an exercise of the police 
power, - a power which is merely one of regulation with a view 
to the best interests and the most complete enjoyment of rights 
by all, - but to that which, under a claim of State policy, and 
without any reference to wrongful act or omission by the owner, 
would exercise a superdsion over his enjoyment of undoubted 
rights, or ,,·hich, in some cases, would compel him to recognize and 
satisfy demands upon his property which have been created without 
his assent. 

In former times sumptuary laws were sometimes passed, and 
they were even deemed essential in republics to restrain the lux
ury so fatal to that species of government.I But the ideas which 

the end of which period the bridge was 
to become the property of the Common
wealth. During the term the corpora
tion was to pay 2001. annually to Harvard 
College. Forty-two years after the bridge 
was opened for passengers, the State in
corporated a company for the purpose of 
erecting another bridge over the same 
river, a short distance only from the first, 
and which would accommodate the same 
passengers. The necessary effect would 
be to decrease greatly the value of the 
first franchise, if not to renrler it alto
gether worthless. But the first charter 
was not exclusive in its terms; no eon
tract was violated in granting tlw seconcl: 
the resulting injury was incidental to the 
exercise of an undoubted right by the 
State, and as all the vested rights of the 
first corporation still remained, though 
reduced in value by the new grant, the 
case was one of danrnire without Jpgal in
jury. Charles River Bri,lge v. Warren 

Bridge, 7 Pick. 344, and 11 Pet. 420. See 
also Turnpike Co. 1,. State, 3 Wall. 210; 
Piseataqua Bridge v. Xew Hampshire 
Bridge, 7 N. H. 35; Hol:ister v. Union 
Co., \l Conn. 436; s. c. 25 Am. Dec. 36; 
English v. Xc>w Haven, &c. Co., 32 Conn. 
240; Binghamton Ilri,lge Case, 27 N. Y. 
87, arnl 3 Wall. 51; Lehigh Valley Water 
Co's. App .. 102 Pa. St. 515; Roekland 
vVater Co. v. Cam,len & R. W. Co., 80 
Me. fi-1-1; :\Iontj"y v. Pillow, 64 ;\liss. 705. 

1 :\lnntesq. Sp. of the Laws, B. 7. 
Such laws, though eommon in some coun
tries, have never been numerous in Eng
land. See refer,mces to the lPgislation of 
this character, 4 Bl. Com. 170. Some 
of these statutes prescribed the number of 
courses permissible at dinner or other 
meal, while othPrs were directed to re
strnining extravagance in dress. See Ifal
lam, '.\lid. Ages, c. 9, pt. II.; nnd as to Ho
man snrnptnary laws, Encyc. :'llc>trop. Vol. 
X. p. 110. Adam Smith said of sueh laws, 
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suggested such laws are now exploded utterly, and no one would 
seriously attempt to justify them in the pn·sent age. The right 
of every man to do what he will with his ow11, not interfering 
with the reciprocal right of others, is accepted among the funda
mentals of our law. The instances of attempt to interfere with it 
ha\·e not been numerous since the early colonial <lays. A notable 
instance of an attempt to substitute the legislafo·e judgment for 
that of the proprietor, regarding the manner in which he should 
use and employ his property, may be mentioned. In the State of 
Kentucky at an early day an act was passed to compel the mvners 
of wild larids to make certain improvements upon them within a 
specified time, and it declared them forfeited to the State in case 
the statute was not complied with. lt would be difiicult to frame, 
consistently with the general principles of free govermncnt, a 
plausible argument in support of such a statute. It was not an 
exercise of the right of eminent domain, for that appropriates 
property to some specific public use on making compensation. lt 
was not taxation, for that is simply an apportionment of the bur
den of supporting the government. It was not a police regulation, 
for that could not go beyond pre\·cnting an improper use of the 
land with reference to the due exercise of rights and enjopnent of 
legal privileges by others. It was purely and simply a law to for
feit a man's property, if he failed to improve it according to a 
standard which the legislature had prescribed. To such a power, 
if possessed by the government, there could be no limit but the 
legislative discretion; and if defensible on principle, then a law 
which should authorize the officer to enter a man's dwelling and 
seize and confiscate his furniture if it fell below, or his food if it 
exceeded an established legal standard, would be equally so. But 
in a free country such laws when mentioned are condemned 
instincti \·el\' .1 

But case~ may sometimes present thcmsekes in which improve
ments actually made by one man upon the land of another, e\·en 
though against the will of the owner, ought on grounds of strict 
equity to constitutP- a charge upon the land improved. If they 
have been made in good faith, and under a reasonable expectation 
on the part of the person making them, that he was to reap the 
benefit of them, and if the owner has stood by and suffered them 

"It is the highest impertinence and pre
sumption in kings anrl ministers to pre
tenrl to watch over the economy of pri
vate peoplt>, and to restrain their expense, 
either by sumptuary laws, or by prohibit
ing the importation of foreign luxuries." 
Wealth of Nations, B. 2, c. 3. As to 

prohibitory liquor laws, see post, pp. 716-
720. 

1 The Kentucky statute referred to 
was ileclareil unconstitutional in Gaines v, 
Buforil, 1 Dana, 484. See also Violett v. 
Violett, 2 Dana, 325. 
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to be made, but afterwards has recovered the land and appropri
ated the improvements, it would seem that there must exist 
against him at least a strong equitable claim for reimbursement 
of the expenditures, and perhaps no sufficient reason why pro
vision should not be made by law for their recove1·y. 

Accordingly in the seYeral States statutes "·ill be found which 
undertake to provide for these equitable claims. These statutes 
are commonly known as betterment laws; and as an illustration of 
the whole class, we give the substance of that adopted in Ver
mont. It provided that after recovery in ejcctment, whern he 01· 

those through whom he claimed had purchased or taken a lease 
of the land, supposing at the time that the title purchased was 
good, or the lease valid to convey and secure the title and interest 
therein expressed, the defendant should be entitled to recover of 
the plaintiff the full rnlue of the improvements made by him or 
by those through whom he claimed, to he assessed by jury, and to 
be enforced against the land, and not otherwise. The rnlue was 
ascertained by estimating the increased mine of the land in con
sequence of the imprm·cments; but the plaintiff at his election 
might have the rnlue of the land without the improvements as
sessed, and the defendant should purchase the same at that price 
within four years, or lose the benefit of his claim for imprm·e
ments. But the benefit of the law was not given to one who had 
entered on land by virtue of a contract ,vith the owner, unless it 
should appear that the owner had failed to fulfil such contract on 
his part.1 

This statute, and similar 011es which preceded it, have been 
adjudged constitutional by the Supreme Court of Yermont, and 
have frequently been enforced. In an early case the court ex
plained the principle of these statutes as follows : " The action 
for betterments, as they are termed in the statute, is ghen on the 
supposition that the legal title is found to be in the plaintiff in 
ejectment, and is intended to secure to the defendant the fruit of 
his labor, and to the plaintiff all that he is justly entitled to, 
which is his land in as good a situation as it would have been if 
no labor had been bestowed thereon. The statute is highly equit
able in all its provisions, and would do exact justice if the value 
either of the improvements or of the land was always correctly 
estimated. The principles upon which it is founded are taken 
from the civil law, where ample provision was made for reimlmrs
ing to the bona fide possessor the expense of his improvements, if 
he was removed from his possession by the legal owner. It gives 

1 Revised Statutes of Vermont of 1839, p. 216. 
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to the possessor not the expense which he has laid out on the 
land, but the amount which he has increased the rnlue of the land 
by his betterments thc1·eon ; or, iu other words, the difference 
bct11·een the rnlue of the land as it is wheu the owner recovers it, 
and the value if no impro1·cment had been made. If the owner 
takes the land together ,rith the improvements, at the adrnnccd 
value which it has from the labor of the possessor, what can be 
more just than that he should pay the diff ercnce ? But if he is 
unwilling to pay this diffcr0nce, Ly gi,·ing a deed as the statute 
provides, he receives the rnlue as it would have been if nothing 
had Leen done thereon. The only objection which can be made 
is, that it is sometimes compelling the owner to sell ·when he may 
have been content with the property in its natural state. But 
this, when weighed against the los8 to the bona fide possesRor, and 
against the injustice of depriving him of the fruits of his labor, 
and giving it to another, who, by hi8 negligence in not sooner 
enforcing his claim, has in some measure contributed to the mis
take under which he has labored, is not entitled to very great 
consideration." 1 

The last circumstance Rtatcd in this opinion - the negligence 
of the owner in asserting his claim - is evidently deemed impor
tant in some States, whose statutes only allow a recovery for 
improvements by oue who has been in possession a certain num
ber of years. But a later Y ermont case dismisses it from con
sideration as not being a nccesRary ground on which to base the 
right of recovery. " The right of the occupant to recover the 
value of his improvements," say the court, "does not depend 
upon the question whether the real owner has been vigilant or 
negligent in the assertion of his rights. It stands upon a princi
ple of natural justice and equity; viz., that the occupant in good 
faith, believing himself to be the owner, has added to the perma
nent value of the land by his labor and his money; is in equity 
entitled to such added value; and that it would be unjust that 
the owner of the land should be enriched by acquiring the value 
of such improvements without compensation to him who made 
them. This principle of natural justice has been very widely -
we may say universally - recognized." 2 

1 Brown v. Storm, 4 Vt. 37. This class 
of legislation was also elaborately exam
ined and defended by Trumbull, J., in 
Ross v. Irving, 14 Ill. 171, and in some of 
the other cases referred to in the succeed
ing note. See also Bright v. Boyd, 1 
Story, 478; s. c. 2 Story, 605. 

2 Whitney v. Richardson, 31 Vt. 300, 

306. For other cases in which similar 
laws have been helcl constitutional, s~c 
Armstrong v. Jackson, 1 Blackf. 37-1; 
Fowler v. Halbert, 4 Bibb, 5-1; Withing
ton v. Corey, 2 N. H. 115; Bacon i·. Callen
der, 6 Mass. 303; Pacquette v. Pickness, 
19 Wis. 219; Childs v. Shower, 18 Iowa, 
261; Scott v. Mather, 14 Tex. 235; Saun-
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Betterment laws, then, recognize the existence of an equitable 
right, and give a remedy for its enforcement where none had ex
isted before. It is true that they make a man pay for improve
ments which he has not directed to be made; but this legislation 
presents no feature of officious interference by the government 
with private property. The impro,·ements have been made by 
one person in good faith, and are now to be appropriated by an
other. The parties cannot be placed in statu quo, and the statute 
accomplishes justice as nearly as the circumstances of the case 
will admit, when it compels the owner of the land, who, if he 
declines to sell, must necessarily appropriate the betterments 
made by another, to pay the value to the person at whose expense 
they have been made. The case is peculiar; but a statute can
not be void as an unconstitutional interference with private prop
erty which adjusts the equities of the parties as nearly as possible 
according to natural justice.1 

ders v. Wilson, 19 Tex. 194; Brackett 
v. Norcross, 1 Me. 89; Hunt's Lessee v. 
McMahan, 5 Ohio, 132; Longworth v. 
·w orthington, 6 Ohio, 9; Stump i·. Horn
back, 94 Mo. 26 See further, Jones v. 
Carter, 12 Mass. 314; Coney v. Owen, 6 
·watts, 435; Steele v. Spruance, :l2 Pa. 
St. 256; Lynch v. Brudie, 6:3 Pa. St. 206; 
Dothage v. Stuart, 35 Mo. 251; Fenwick 
v. Gill, 38 :\fo. 510; Howard v. Zeyer, 18 
La. Ann. 407; Pope v. Macon, 23 Ark. 
644; l\farlow i·. Adams, 24 Ark. 10:1; Or
mond "· Martin, 37 Ala. 5G8; Love v. 
Shartzer, 31 Cal. 487; Griswold v. Bragg, 
48 Conn. 577; s. c. 18 Blatch. 202; Ki,ld 
v. Guild, 48 Mich. 307. For a contrary 
ruling, see Nelson v. Allen, 1 Yerg. 360, 
in which, however, Judge Catron in a 
note says the question was really not in
volved. Mr. Justice Story helrl, in So
ciety, &c. v. Wheeler, 2 Gall. 105, that 
such a law could not constitutionally he 
made to apply to improvements made 
before its passage ; but this decision was 
made under the New Hampshire Consti
tution, which forbade retrospective laws. 
The principles of equity upon which such 
legislation is sustained would seem not to 
depend upon the time when the improve. 
ments were made. See Davis's Lessee 
v. Powell, 13 Ohio, 308. In Childs v. 
Shower, 18 Iowa, 261, it was held that 
the legislature could not constitutionally 
make the value of the improvements a 
personal charge against the owner of the 
land, and authorized a personal judgment 

against him. The same ruling was had 
in McCoy v. Grandy, 3 Ohio St. 463. 
A statute had been passed authorizing 
the occupying claimant at his option, 
after judgment rendered against him for 
the recovery of the Janel, to demand pay
ment from the successful claimant of the 
full value of his lasting and valualJle im
provements, or to pay to the successful 
claimant the value of the land without 
the improvements, and retain it. The 
court say c "The occupying claimant act, 
in securing to the occupant a compensa
tion for his improvements as a conrlition 
precedent to the restitution of the lancls to 
the owner, goes to the utmost stretch of 
the legislatiYe power touching this sub
ject. An,! the statute ... provicling for 
the transfer of the fee in the land to the 
occupying claimant, without the consent 
of the owner, is a palpable invasion of 
the right of prh·a'.e property, ancl clearly 
in conflict with the Constitution" 

1 In Hnrris v. InhalJitants of Marble
head, 10 Gray, 40, it was held that the 
betterment law did not apply to a town 
which had appropriated prh·ate property 
for the purposes of a school.house, and 
erected the house thereon. The law, it 
was said, did not apply "where a party 
is taking land by force of the statute, and 
is bouncl to see that all the steps are reg
ular. If it di,!, the party taking the land 
might in fact compel a sale of the land, 
or compel the party to buy the school
house, or any other building erected 
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Unequal and Partial Legislation. 

In the course of our discussion of thit-i subject, it has been seen 
that some statutes are void though general in their scope, while 
others are valid though establishing: rnlet-i for single cases only. 
An enactment may therefore be the law of the land without being 
a general law. And this being so, it may be important to con
sider in what cases constitutional principles will require a statute 

. to be general in its operation, and in what cases, on the other 
hand, it may be rnlid without being genernl. ,v e speak now in 
reference to general constitutional principles, and not to any 
peculiar rules which may ham become established by special 
provisions in the constitutions of individual States. 

The cases relating to municipal corporations stand upon pecu
liar grounds from the fact that those corporations are agencies 
of goyernment, and as such are subject to complete legislatiYe 
control. Statutes authorizing the sale of property of minors and 
other persons under disability are also exceptional, in that they 
are applied for by the parties representing the interests of the 
owners, and are remedial in their character. Such statutes are 
supported by the presumption that the parties in interest would 
consent if capable of duing so; and in law they are to be con
sidered as assenting in the person of the guardians or trustees of 
their rights. And perhaps in any other case, if a party petitions 
for legislation and avails himself of it, he may justly be held 
estopped from disputing its validity ; 1 so that the great bulk of 
prirnte legislation which is adopted from year to year may at 
once be dismissed from this discussion. 

Laws public in their objects may, unless express constitutional 
provision forbids,~ be either general or local in their application; 

upon it." But as a matter of constitu
tional authority, we see no reason to 
doubt that the legislature might extend 
such a law even to the cases of this de
scription. 

1 This doctrine was applied in Fer
guson v. Landram, 6 Bush, 230, to parties 
who had obtained a statute for the levy 
of a tax to refund bounty moneys, which 
statute was held void as to other per
sons. And see Motz v. Detroit, 18 Mich. 
495; Dewhurst v. Allegheny, 96 Pa. St. 
437 ; Andrus v. Board of Police, 6 Sou. 
Rep. 603 (La.). A man may be bound 
by his assent to an act changing the rules 
of descent in his particular case, though 

it would be void if not assented to. Beall 
v. Beall, 8 Ga. 210. 

2 See ante, pp. 149-151, notes, and cases 
cited. To make a statute a public law of 
general obligation, it is not necessary that 
it should be equally applicable to all 
parts of the State. All that is required 
is that it shall apply equally to all per
sons within the territorial limits described 
in the act. State v. County Commission
ers of Baltimore, 29 ;\Id. 516. See Pol
lock ,._ ;\lcClurken, 42 Ill. 3i0; Haskel v. 
Burlington, :JO Iowa, 232; Unity v. Bur
rage, 10:3 U. S. Hi. Liquor sales may 
be forbidden in the country and permit
ted in the towns. State t·. Berlin, 21 



-89-

480 COXSTITUTIOX.-\.L LDTIT,\TIO)."S. [CH. XI. 

they may embrace many subjects or one, and they may extend to 
all citizens, or be confined to particular classes, as minors 01· 

married women, bankers or traders, and the like. 1 The authority 
that legislates for the State at large must determine whether 
particular rules shall extend to the whole State and all its citi
zens, or, on the other hand, to a subdi dsion of the State or a 
single class of _its citizens only. The circumstances of a par
ticular locality, or the prevailing public sentiment in that section 
of the State, may require or make acceptable different police 
regulations from those demanded in another, or call for different· 
taxation, and a different application of the public moneys. The 
legislature may therefore prescribe or authorize different laws of 
police, allow the right of eminent domain to be exercised in 
different cases and through different agencies, and prescribe pe
culiar restrictions upon taxation in each distinct municipality, 
provided the State constitution does not forbid.2 These discrim
inations ar0 made constantly; and the fact that the laws are of 
local or special operation only is not supposed to render them 
obnoxious in principle. The legislature may also deem it desir
able to prescribe peculiar rules for the several occupations, and to 
establish distinctions in the rights, obligations, duties, and capaci
ties of citizens.3 The business of common carriers, for instance, 

S. C. 292; Howell v. Statt', 71 Ga. 32-1. 
See Marmet 1,. State, 45 Ohio St. 63. Com
pare Hatcher v. State, 12 Lea, 368. An 
act may be made a misdemeanor in cer
tain counties only. Davis v. State, 68 
Ala. 58 ; State v. Moore, IO S. E. Rep. 
143 (N. C.). But a law is void which 
makes pool selling innocent under certain 
circumstances, while it is generally an of
fence. Daly v. State, rn Lea, 228. 

1 See the Iowa R. R Land Co. v. 
Soper, 39 Iowa, 112; l\Iatter of Goodell, 
39 Wis. 232; s. c. 20 Am. Ih-p. 42 ; Com
monwealth v. Hamilton Mfg. Co., 120 
Mass. 383. 

2 The constitutional requirement of 
equal protection of the laws does not 
make necessary the same local regula
tions, municipal powers, or judicial or
ganization or jurisdiction. Missouri 1J. 

Lewis, 101 U. S. 22. See Strau,ier v. W. 
Virginia, 100 U. S. 303; Virginia v. 
Rives, 100 U. S. 313; Ex parte Virginia, 
100 u. s. 339. 

8 The prohibition of special legisla
tion for the benefit of indivirluals does 
not preclude laws for the benefit of par
tkular classes ; as, for example, mechan-

ics and other laborers. Davis v. State, 3 
Lea, 376. But under it peculiar pro,·i
sions as to liens carniot be made appli
cable to but two counties. \Voodard v. 
Brien, 14 Lea, 520. A statute exempting 
from taxation property to the amount of 
$500 of widows and maids held uncon• 
stitutional because unequal. State v. 
Indianapolis, 69 Ind. 375; s. c. 35 Am. 
Rep. 223; ·warner v. Curran, i-3 Ind. 
309. 

It is not competent to except from 
right to reeover for injury from defec
tive si,lewalk all who do not reside in 
States where similar injuries constitute 
right of action. Pearson v. Portland, 69 
Me. 278; s. c. 31 Am. Rep. 276. The 
rule of non-liability of the master to a 
servant for injury suffered through a fel
low-servant's negligence may be abro
gated as to railroad companies. Missouri 
Pnc Ry. Co. v. Maekey, 33 Kan. 298. A 
police regulation, affecting all railroads, 
to enforce a quicker delivery of freight is 
YA lid. Little Rock, &c. Ry. Co. v. Han
niford, 49 Ark. 201. So one forbidding 
burying an animal killed by a train. 
Bannon i·. State, 49 Ark. 167. An at-
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or of bankers, may require special statutory regulations for the 
general lleuetit, aud it may be matter of public policy to gi\·e 
laborers iu one business a spccin.c lien for their wages, when it 
would be impracticaulc or impolitic to do the same for persons 
engaged in some othcl' employments. If the laws be othel'wise 
unobjectionable, all that can be required in these cases is, that 
they be general in their application to the class or locality to 
which they apply ; and they al'e then public in character, a11d of 
their propriety and policy the legislature must judge. 

But a statute would not be constitutional ,diich should pro
scribe a class or a party for opinion's sake,1 o!' which should 

torney fee, as a penalty, may be allowed sive to need further support than that 
for non-compliance with fencing law if which is foun,1 Ill the act itself. An,! we 
animal is so killed. Peoria, D. & E. Ry. know no rPason why courts should cle
Co. v. Duggan, 109 Ill. 537. Contra, cline to take notice of these facts of gen
Wilder v. Chicago, &c. Ry. Co., 38 N. W. eral notoriety, which, like the names of 
Hep. 289 (:\lich.); South, &c. R. R. Co. political parties, are a part of the public 
v. Morris, o5 Ala. Hl3; as class legislation. history of the times A statute requiring 

1 The sixth section of the 1Jetropoli- causes in which the venue has been 
tan Police Law of Baltimore ( 18G9) pro- changed to he remandc,l on the affida
vided that "no Black Repuulican, or in- vits of three unconditional Union men, 
dorser or supporter of the Helper book, that justice can be had in the courts 
shall be appointed to any office" under where it originated, held mid, on the 
the Board of Police which it estaulished. principles stated in the text, in Brown "· 
This was claimed to be unconstitutional, Haywood, 4 Heisk. :l~,7 
as introducing into legislation the princi- It has been decided that State laws 
pie of proscription for the sake of puliti- forbidding the intermarriage of whites and 
cal opinion, which was directly opposed blacks are such police regulations as are 
to the cardinal principles on which the entirely within the power of the States, 
Constitution was founded. The court notwithstanding the provisions of the 
dismissed the objection in the following new amendments to the federal Constitu
words: "That portion of the sixth sec- tion. State v. Jackson, 80 Mo. 175; State 
tion which relates to Black Republicans, v Gibson, 36 Ind. 389; s. c. 10 Am. Rep. 
&c., is obnoxious to the objection urged 42; State , .. J-I,iirston, 63 N. C. 451; State 
against it, if we are to consider that class v. Kenney, 76 N. C. 251; s. c. 22 Am. 
of persons as proscribed on account of Rep. 68!3; Ellis t•. State, 42 Ala. 525; 
their political or religious opinions. But Green v. State, 58 Ala. HJO; s. c. 29 Am. 
we cannot understand, officially, who are Rep. 739; Kinney's Case, 30 Gratt. 858; 
meant to be affeeted by the proviso, and Frasher v. State, 3 Tex. App. 263; s. c. 30 
therefore cannot express a judicial opin- Am. Rep. 131; Lonas v. State, 3 Heisk. 
ion on the question." Baltimore , .. Stn te, 287; s. c. 1 Green, Cr. H. 452; Ex rel. 
15 Md. :Ji6, 468. See also p. 484. This Hobbs & ,Johnson, 1 Woo,ls, 537; Ex parte 
does not seem to be a very satisfactory Kinney, 3 Hughes, 9; Ex parte Francois, 
disposition of so gra,·e a constitution- 3 Woods, 367. It is also snid colored ehil
al objection to a legislative act. That dren may he required to attend separate 
courts m,iy take judicial notice of the fact schools, if impnrtial provision is made for 
that the electors of the country nre cli- their instruction. State v. Duffy, 7 Nev. 
vided into parties with well-known desig- 342; s. c. 8 Am. Rep. 713; Cory v. Car
nations cnnnot be doubter]; and when ter, 48 Ind. :J27; Wnrd v. Flood, 48 C'nl. 
one of these is proscribed by a nnme 36; State 1•. McCann, 21 Ohio St. Hl8; 
familiarly applied to it by its opponents, People v. Gallagher, !l3 N. Y. 438; Ber
the inference that it is done because of tonneau 1·. School Directors, 3 "roods, 
political opinion seems to be too conclu- 177. But some States forbid this. People 

31 
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select particular individuals from a class or locality, and subject 
them to peculiar rules, or impose upon them special obligations 
or burdens from which others in the same locality or class are 
exempt.1 

The legislature may suspend the operation of the general laws 
of the State; but when it does so the suspension must be general, 
and cannot be made for individual cases or for particular locali
ties.2 Privileges may be granted to particular individuals when 
by so doing the rights of others are not interfered with; disabili
ties may be removed; the legislature as parens patrice, when not 
forbidden, may grant authority to the guardians or trustees of 

v. Board of Education, 18 Mich. 400; 
Clark v. Board of Directors, 2-1 Iowa, 
2li6; Dove v. School District, 41 Iowa, 
68\l; Chase v. Stephenson, 71 Ill. 383; 
People v. Board of Education of Quincy, 
101 Ill. 308; Board of Education v. Tin
non, 26 Kan. 1; Pierce i-. Cnion Dist., 46 
N. ,J. L.76; Kaine v. Com., 101 Pa. St. 4fl0. 
See Dawson v. Lee, 83 Ky. 4\l. And 
when separate schools are not established 
for colored children, they are entitle,! to 
admission to the other public schools. 
State v. Duffy, supra. Where separate 
schools are allowed, property of whites 
cannot be taxed for white schools alone, 
and of negroes for negro schools. Puitt v. 
Com'rs, IJ4 N. C. 709; Claybrook v. Owens
boro, 16 Fed. Rep. 297. 

1 Lin Sing v. ·washburn, 20 Cal. 534; 
Brown v. Haywood, 4 IIeisk. 357. A San 
Francisco ordinance required every male 
person imprisoned in the county jail to 
have his hair cut to an uniform length of 
one inch. This was held invalid, as be
ing directed specially against the Chinese. 
Ah Kow v. i\unan, 5 Sawyer, 552. See 
Yick Wo v. Hopkins, 118 U. S. 356. In 
Louisiana an ordinance forbidding the 
sale of goods on Sunday, but excepting 
from its operation those keeping their 
places of business closed on Saturday, 
was held partial and therefore unconstitu
tional. Shreveport v. Levy, 26 La. Ann. 
671; s. c. 21 Am. Hep. 553. A Sunday 
closmg law 1s not unequal because it ex
cepts certain business as necessary. Lie
berman v. State, 42 N. W. Rep 419 
(Neb.). A liquor seller may not be for
bidden to sign the bond of another 
liquor seJler. Kuhn v. Common Coun
cil, 70 Mich. 534. Nor may the 
right to sell liquor, where a lawful 
business, be made dependent on the ca-

price or private judgment of the board 
\\'hich approves the sellers' bond. Peo
ple v. Haug, 37 N. W. Hep. 21 P,fich.). 
Keeping open after legal hours cannot 
be declared a breach of the peace for 
which an arrest may be made without a 
warrant. Id. There is no reason, howe1·er, 
why the Jaw shoulu not take notice of 
peculiar views held by some elasses of 
people, which unfit them for certain pub
lic duties, and excuse them from the 
performance of sul'h duti1,s; as Quakers 
are excnseu from military duty, arnl per
sons denying the right to inflict capital 
punishment are excludel from juries in 
capital cases. These, however, are in the 
nature of exemptions, and they rest upon 
consi,lerations of obvious necessity. 

2 Th~ statute of limitations cannot he 
suspcnde1! in particular cases while al
lowed to remain in force generally. Hol
den v. James, 11 Mass. 31)6; Davison i·. 

Johonnot, i :\let. 388. See ante, p. 448, 
note. The general exemption laws can
not be varieu for particular cases or lo
calities. Bull v. Conroe, 13 Wis. 233, 2.J.-1. 
The legislature, when forbidden to grant 
divorces, cannot pass special acts author
izing the courts to grant divorces in par
ticular cases for causes not recognized in 
the general law. Teft v. Teft, 3 Jlich. 67; 
Simonds v. Simonds, 103 :\lass. 5,2. See, 
for the same principle, Alter's Appeal, 67 
Pa. St. 3H. The authority in emergen
cies to suspend the civil laws in a part 
of the State only, by a declaration of mar
tial law, we do not call in,question by 
anything here stated. Nor in what we 
have here sai,l do we have any reference 
to suspensions of the laws generally, 
or of any particular law, under the extra· 
ordinary circumstances of rebellion or 
war. 
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incompetent persons to exercise a statutory control over their 
estates for their assistance, comfort, 01· support, or for the dis
charge of legal or equitable liens upon their property; but every 
one has a right to demand that he be governed by general rules, 
and a special statute which, without his co11scnt, singles his case 
out as one to Le regulated by a different law from that which is 
applied in all similar cases, wonlu not be legitimate legislation, 
but would be such an arLitrary mandate as is not within the pro
Yince of free governments. Those who make the laws "are to 
govern by promulgated, established laws, not to be varied in par
ticular cases, but to hal'e one rule for rich and poor, for the 
favorite at court and the countryman at plough." 1 This is a 
maxim in constitutional law, and by it we may test the authority 
and binding force of legislative enactments.2 

1 Locke on Civil Government, § 142; 
State 1•. Duffy, 7 Nev. 349; Strau<ler v. 
W. Virginia, 100 U. S. 303; Bernier v. 
Russell, 89 Ill. 60. 

:l In Lewis v. Webb, 3 Me. 326, the 
vali<lity of a statute granting an appeal 
from a deeree of the Probate Court in a 
particular case came under review. The 
court say: "On principle it can never he 
within the bounds of legitimate legisla
tion to enact a special law, or pass a re
solve dispensing with the genernl law in 
a particular ease, and granting a privilege 
am! m<lulgence to one man, by way of 
exemption from the operation and effeet 
of such general law, leaving all other per
sons un<ler its operation. Such a law is 
neither just nor reasonable in its conse
quenees. It is our boast that we live 
under a government of laws, anrl not of 
men; but this can hardly be <leemed a 
blessing, unless those laws have for their 
immovable basis the great principles of 
constitutional equality. Can it be sup
posed for a moment that, if the legisla
ture should pass a general law, an,! add 
a section by way of proviso, that it never 
shoul<l be construed to have any opera
tion or effect upon the persons, rights, or 
property of Archelaus Lewis or John 
Gonlon, such a proviso woul<l receive 
the sanction or even the countenance of 
a court of law 1 And how does the sup
posed case differ from the present 1 A re
solve passed after the general law can 
produce only the same pffect as such pro
viso. In fact, neither can have any legal 
operation." See also Durham v. Lewis-

ton, 4 Me. 140; Holden 1•. James, 11 ,\lass. 
396; Piquet, Appellant, 6 Piek. 65; 13111111 
v. State, 3 Humph. 48:3; Van Zant v. \V acl
dell, 2 Yerg. 260; People v. Frisbie. 26 
Cal. 1:36; Davis v. Menasha, 21 Wis. 401; 
Lancaster v. Barr, 25 Wis. 600; Brown 
1:. Ilaywood, 4 Heisk ;J,:;7; Wally's Heirs 
v. Kennedy, 2 Yerg. 554; s. c. 24 Am. 
Dec. 511. In the last case it is said: 
"The rights of every individual must 
stand or fall by the same rule or law that 
governs every other member of the bo,ly 
politic, or lan<l, un<ler similar circum
stances; an<l every partial or private law, 
which directly proposes to destroy or af
fect individual rights, or does the same 
thing by affor<ling remedies leading to 
similar consequences, is unconstitutional 
and voit.l. ,v ere it otherwise, odious in
dividuals and corporations would be gov
erned by one law; the mass of the com
munity and those who made the law, by 
another; whereas the like general law 
affecting the whole community equally 
could not have been passed." Special 
bnr<lens cannot be lai<l upon a particular 
class in the community. Millett v. Peo
ple, 117 Ill. 294. Miners and manufac
turers alone cannot be forbidden to pay 
in store orders. State , .. Goodwill, 10 
S. E. Rep. 285 (W. Va.). See, also, God
charles i·. vVigeman, 113 Pa. St. 431; 
State v. Fire Creek, &c. Co., 10 S. E. 
Rep. 288 (W. Va.). Recovery against 
newspaper publishers for libel cannot be 
limited to actual damage provided a re
traetion is published and the libel was 
puulished m good faith. Park v. Detroit 
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Special courts cannot be created for the trial of the rights and 
obligations of particular parties ; 1 and those cases in which legis
lative acts granting new trials or other special relief in judicial 
proceedings, while they have been regarded as usurpations of 
judicial authority, have also been considered obnoxious to the 
objection that they undertook to suspend general laws in special 
cases. The doubt might also arise whether a regulation made 
for any one class of citizens, entirely arbitrary in its character, and 
restricting their rights, privileges, or legal capacities in a manner 
before unknown to the law, could be sustained, notwithstanding its 
generality. Distinctions in these respects must rest upon some 
reason upon which they can ue defended, - like the want of capa
city in infants and insane persons; and if the legislature should 
undertake to provide that persons following some specified lawful 
trade or employment should not have capacity to make contracts, 
or to receive conveyances, or to build such houses as others were 
allowed to erect, or in any other way to make such use of their prop
erty as was permissible to others, it can scarcely be doubted that 
the act would transcend the due bounds of legislative power, even 
though no express constitutional provision could be pointed out with 
which it would come in conflict. To forbid to an individual or a 
class the right to the acquisition or enjoyment of property in such 
manner as shonld be permitted to the community at large, would 
he to deprive them of liberty in particulars of primary importance 
to their "pursuit of happiness;" 2 and those who should claim a 

Free Press Co., 40 N. W. Rep. 731 (Mich.). 
Otherwise in ;\linnesota. Allen v. Pio· 
neer Press Co., 40 }linn. 117. See 
further, Officer v. Young, 5 Y erg. 320; 
Griffin v. Cunningham, 20 Gratt. 31 (an in
structi\·e ca,e); Dorsey v. Dorsey, 37 }Id. 
64; s. c. 11 ,\m. Rep. 5:28; Trustees v. 
Bailey, 10 Fla. 2.l8; Lawson v. Jeffrie~, 47 
;\,liss. 686; s. c. 12 Am. Hep. 34:2; Arnold 
v. Kelley, 5 W. Va. 446; ante, pp ] 13-115. 
But an act was sustained in }linnesota 
which gave one indivirlual a right of ap· 
peal from the legal tribunal an<l clenierl it 
to others. Dike v. State, 38 Minn. 366. 
And physicians who have not a diploma 
and have not practiserl a certain time in 
the State may be req nirerl to take out a 
license. State v. Green. 112 Ind. 4112; 
People , .. Phippen, :37 N. W. RPp. 888. 
Cuntra in New Ilampshire, :'itate v. Pen· 
noyer, 18 A ti. Rep. 878; State n. Hin
man, i,l. lfl4. See further cases, p. 7-15, 
note 4, 7inst. 

1 As, f,,r instance, the debtors of a 

particular bank. Bank of the State v. 
Cooper, 2 Yerg. 5!)!); s. c. 24 Am. Dec. 
517. Compare Durkee t·. Janesville, 28 
Wis. 464, in which it was declared that a 
special exemption of the city of Janesville 
from the paJ·ment of costs in any pro• 
ceeuing against it to set aside a tax or 
tax sale was voirl. And see Memphis , .. 
Fisher, 9 Bax. :240. In ~latter of :-;'ichols, 
8 R. I. 60, a special act admitting a tort 
flc-btor committeil to jail to take the poor 
debtor's oath an<l he clischarged, was held 
voirl. The legislature cannot confer upon 
a corporation privileges or exemptions 
which it could not confer constitutionally 
upon a private person. Gorilon , .. Build
ing Association, 12 Bush, 110. As to 
what is not a violation of this principle, 
sPe UnitPd States v. Union Pac. R. K Co., 
98 U.S. 669. 

2 Bnrlamaqni (Politif'. Law, c. 3, ~ 1/i) 
rlPfines 11111,,,·11/ lihrrl!f as the right which 
nature givC'S to all marikind of dispnsing 
of their persons ancl property after the 
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right to do so ought to be able to show a specilic authority there
for, instead of calling upon others to show how and where the 
authurit.r is negati vcd. 

Equality of rights, privileges, and capa1.:itics unquestionably 
should be the aim of the law ; and if s pccial pri \'ileges arc 
granted, or special burdens or re,;triction::; imposed iu any case, 
it must be presumed that the legislature uesigned to depart as 
little as possible from this fumlumental maxim of government.1 

The State, it is to be presumed, has no fa rnrs to bestow, and 
designs to inHict no arbitrary depri rntiun of rights. Special 
pri\·ileges are alway:,; obnoxiouc;, and discriminations against per
son:,; or classes are still more so; and, as a rule of coustruction, 
it is to be presumed they were probably not contemplated or 

manner they judge most consonant to 
their happiness, on condition of their act
ing within the limits of the law of nature, 
and so as not to interfere with an equal 
exercise of the same rights by other men. 
See 1 Bl. Com. 125. Lieber says: "Lib
erty of social man consists in the protec
tion of unrestrained action in as high a 
degree as the same claim of proteetion 
of each individual admits of, or in the 
most efficient protection of his rights, 
claims, interests, as a man o~ citizen, or 
of his humanity manifested as a social 
being." Civil Libc,rty and Self-Govern
ment. "Legal Liberty," snys Mnckin
tosh, in his essay on the Study of the 
Law of Nature and of Nations, "con
sists in every man's security against 
wrong." 

1 In the Case of Monopolies, Darcy l'. 

Allain, 11 Rep. 84, the grant of un exclu
sive privilege of making playing cards 
was ndjudged void, inasmuch as "the 
sole trade of any mechanical artifice, or 
any other monopoly, is not only a dam
age and prejudice to those who exercise 
the same trade, but also to all other sub
jects; for the end of all these monopolies 
is for the private gain of the patentees." 
And see Norwich Gas Light Co. ,,. Nor
wich City Gas Co., 25 Conn. 19; State v. 
Cincinnati, &c. Gas Co., 18 Ohio St. 262. 
Compare with these, State,._ Milwaukee 
Gas Liirht Co., 29 Wis. 454. On this 
ground it has been <lenierl that the State 
can exercise the power of taxation on 
behalf of corporations who undertnke to 
make or to impro,·e the thoroughfares of 
trade nnrl travel for their own benefit. 
The State, it is said, can no more tax the 

community to set cne class of men up in 
business than another; can 110 morl' sub
sidize one occupation than another; can 
no more r11ake donations to the men who 
build and own railronds in eonsi<ler:1 tion 
of expected incidental benefits, than it 
can make them to the men who build 
stores or ma11ufactories in consideration 
of similar expeeterl· benefits. People 1.•. 
Township Board of Salem, 20 Mich. 452. 
See further, as to monopolies, Chicago v. 
Hu1npff, 45 Ill. \JO; Gale v. Kalamazoo, 
:!3 :'llwh. 344. In State v. Mayor, &c. of 
Newark, 35 N. J. 157, s. c. 10 Am. Rep. 
223, the doctrine of the text was applied 
to a case in which by statute the property 
of a society had been exempted from 
"taxes an<l assessments;" and it was 
held that only the ordinary public taxes 
were meant, aml the property might be 
subjected to local assessments for munici
pal purposes. State grants are not ex
clusive unless made so in express terms. 
Tuckahoe Canal Co. l'. Railroad Co., 11 
Leigh, 42; s. c. :JG Am. Dec. 374; Gaines 
v. Coates, 51 Miss. 335; Wright i•. Nagle, 
101 U. S. 7\ll. Where monopolies are 
forbidden, it is nevertbeless competent to 
give exclusive rights to a water company 
to supply a city for a term of years. Mem
phis v. Water Co., 5 Heisk. 495. Acor
poration formed uncler a general law allow
ing formation of gas companies cannot 
as part of its corporate purposes induilc 
the purchase ancl holding of shares of ex
istini;: gas companies, thus creatin>( a 
monopoly. People v. Chicago Gas Trust 
Co., 22 N. E. Rep. 7\J8 (Iii.). S0c People 
v. Refining Co., 7 N. Y. Supp. 403. 
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designed. It has been held that a statute requiring attrJrneys to 
render services in suits for poor persons without fee or reward, 
was to be confined strictly to the cases therein prescribed , and if 
by its terms it expressly covered civil cases only, it could not be 
extended to embrace defences of criminal prosecutions.1 So 
where a constitutional provision confined tho elective franchise to 
"white male citizens," and it appeared that the legislation of the 
State had al ways treated of negroes, mulattoes, and other colored 
persons in contradistinction to white, it was held that although 
quadroons, being a recognized class of colored persons, must be ex
cluded, yet that the rule of exclusion would not be carried further. 2 

So a statute making parties witnesses against themselves cannot 
be construed to compel them to disclose facts which would subject 
them to criminal punishmcnt.3 And a statute which authorizes 
summary process in favor of a bank against debtors who have by 
express contract made their obligations payable at such bank, 
being in derogation of the ordinary principles of private right, 
must be subject to strict construction.4 These cases are only 
illustrations of a rule of general acccptance.5 

There are unquestionably cases in which the State may grant 
privileges to specified individuals without violating any constitu
tional principle, because, from the nature of the case, it is impos
sible they should be possessed and enjoyed by all ; 6 and if it is 
important that they should exist, the proper State authority must 
be left to select the grantees.7 Of this class are grants of the 
franchise to be a corporation.8 Such grants, however, which con-

I Webb v. Baird, 6 Ind. 13. 
2 People v. Dean, 14 i\Iich. 406. See 

Bailey v. Fiske, 34 Me. 77; Monroe t•. 

Collins, 17 Ohio St. 665. The decisions 
in Ohio were still more liberal, and rankeci 
as white persons all who had a prepon
derance of white bloou. Gray v. State, 4 
Ohio, 353; Jeffres v. Ankeny, 11 Ohio, 
372; Thacker v. Hawk, 11 Ohio, 876; 
Anderson v. Millikin, 9 Ohio St. 568. 
But see Van Camp v. Board of Erlucation, 
9 Ohio St. 406. Happily all such ques
tions are now disposed of by constitutional 
amenJments. It seems, however, in the 
opinion of the Supreme Court of Cali
fornia, that these amendments do not 
preclurle a State denying to a race, e.g. 
the Chinese, the right to testify against 
other persons. People "· Brady, 40 Cal. 
198 ; s. c. 6 Am. Rep. 604. 

8 Broadbent v. State, 7 Md. 416. See 
Knowles v. People, 15 Mich. 408. 

4 Bank of Columbia v. Okely, 4 Wheat. 
235. 

5 See 1 Bl. Com. 89 and note. 
6 Mason v. Bridge Co., 17 W. Va. 306. 

But a franchise is not necessarily exclu
sive so long as there is nothing to prevent 
granting like power to another corporation. 
Matter of Union Ferry Co., 98 N. Y. 139. 

7 In Gordon v. Building Association, 
12 Bush, 110, it is decided that a special 
privilege granted to a particular corpora
tion to take an interest on its loans 
greater than the regular interest allowed 
by law is void; it not being granted in 
consicieration of any obligation assumed 
by the corporation to serve the public. 

8 That proper grants of this sort Are 
not to be regarded as partial legislation, 
see Tipton v. Locomotive Works, 10:~ 
U. S. f,23; s c. 1 Am. & Eng. R. R. Cas. 
517; North and S. Ala. R.R. Co. v. Morris, 
65 Ala. 193. 
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fer upon a few persons what cannot be shared by the many, and 
which, though supposed to be made on public grounds, are never
theless freq ueutly of great value to the corporators, and therefore 
sought with avidity, are never to be extended by construction 
beyond the plain terms in ,\'hich they are conferred. No rule is 
better settled than that charters of incorporation are to be con
strued strictly against the corporators.1 The just presumption 
in every such case is, that the State has granted in express terms 
all that it designed to grant at all. "When a State," says the 
Supreme Court of Pennsylvania, "means to clothe a corporate 
body with a portion of her own sovereignty, and to disarm herself 
to that extent of the power which belongs to her, it is so easy to 
say so, that we will ne,·er belieYe it to be meant when it is not 
said .... In the constrnction of a charter, to be in doubt is to 
be resolved; and every resolution which springs from doubt is 
against the corporation. If the usefulness of the company would 
be increased by extending [its privileges J, let the legislature see 
to it, but let it be remembered that nothing but plain English 
words will do it." 2 This is sound doctrine, and should be 
vigilantly observed and enforced. 

I Providence Bank v. Billings, 4 Pet. 
514; Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 544; Perrine v. Ches
apeake & Delaware Canal Co., 9 How. 
172; Richmoml, &c. R. R. Co. v. Louisa 
R.R. Co., 13 How. 71; Bradley ,,. N. Y. 
& N. H. R.R. Co., 21 Conn. 294; Parker 
v. Sunbury & Erie R. R. Co., 19 Pa. 
St. 211; Wales v. Stetson, 2 Mass. 143; 
Chenango Bridge Co. v. Binghamton 
Bridge Co., 27 N. Y. 87, and 3 Wall. 51; 
State v. Krebs, 64 N. C. 604. 

2 Pennsylvania R. R. Co. v. .Canal 
Commissioners, 21 Pa. St. 9, 22. And 
see Commonwealth v. Pittsburg, &c. R.R. 
Co., 24 Pa. St. 159; Chenango Bridge 
Co. v. Binghamton Bridge Co., 27 N. Y. 
87, 93, per Wr(ght, J.; Baltimore v. Balti
more, &c. R. R. Co., 21 Md. 50 ; Tucka
hoe Canal Co. v. Railroad Co., 11 Leigh, 
42; s. c. 36 Am. Dec. 3i4; Richmond 
v. Richmond & Danville R. R. Co., 21 
Gratt. 604 ; Holyoke Co. ,,. Lyman, 15 
Wall. 500; Delancey v. Insurance Co., 52 
N. H. 581; Spring Valley Water Works 
v. San Franci~co, 52 Cal. 111; Gaines v. 
Coates, 51 Miss. 335. We quote from 
the Supreme Court of Connecticut in 
Bradley v. N. Y. & N. H. R. R. Co., 21 
Conn. 294, 306: "The rules of construc
tion which apply to general legislation, in 

regard to those subjects in which the 
public at large are i11terested, are essen
tially different from those whidt apply to 
private grants to individuals, of powers 
or privileges designed to be exercised 
with special reference to their own aJ
vantage, although involving in their 
exercise incillental benefits to the com
munity generally. The former are to be 
expounded largely and beneficially for 
the purposes for which they were en
acted, the latter liberally, in favor of the 
public, and strictly as against the gran
tees. The power in the one case is origi
nal and inherent in the State or sovereign 
power, an<! is exercised solely for the 
general good of the community; in the 
other it is merely derivative, is special if 
not exclusive in its character, and is in 
derogation of common right, in the sense 
that it confers priYileges to which the 
members of the community at large are 
not entitled. Acts of the former kind, 
being dictated solely by a regard to the 
benefit of the public generally, attract 
none of that prejudice or jealousy towards 
them which naturally would arise towards 
those of the other deseription, from the 
consideration that the latter were obtained 
with a view to the benefit of particular 
individuals, and the apprehension that 
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And this rule is not confined to the grant of a corporate fran
chise, but it extends to all grants of franchises or privileges b,r 
the State to individuals, in the benefits of which the people at 
large cannot participate. " Private statutes," says Parsons, Ch. J., 
"made for the accommodation of }JJ.rticular citizens or corpora
tions, ought not to be coustrued to affect the rights or privileges 
of others, unless such construction results from express words or 
from necessary implication." 1 And the grant of ferry rights, or 
the right to erect a toll-bridge, and the like, is not only to be 
construed strictly against the grantees, but it will not be held to 
exclude the grant of a similar and competing privilege to others, 
unless the terms of the grant render such construction imperati,·e.2 

their interests might be promoted at the 
sacrifiee or to the injury of those of others 
whose interests should be equally re
garcled. It is universally understood to 
be one of the implied and necessary con
ditions upon whidi men enter into society 
and form governments, that saerifiees 
must sometimes be required of individuals 
for the general benefit of the community, 
for whieh they have no rightful claim to 
specific compensation; but, as between 
the several individuals eornposing the 
community, it is the duty of the State to 
proteet them in the enjoyment of just and 
equal rights. A law, therefore, enaeted 
for the eommon good, and whieh there 
would ordinarily be no indueement to 
pervert from that purpose, is entitled to 
be viewed with less jealousy and distrust 
than one enacted to promote the interests 
of particular persons, and whieh would 
constantly present a motive for encroach
ing on the rights of others." 

1 Coolidge v. Williams, 4 :Mass. 140. 
See also Dyer l'. Tuscaloosa Bridge Co., 
2 Port. {Ala.) 296; s. c. 27 Am. Dec. 655; 
Grant v. Leach, 20 La. Ann. 32!). In 
Sprague v. Birdsall, 2 Cow. 419, it was 
held that one embarking upon the Cayuga 
Lake six miles from the briclge of the 
Cayuga Bridge Co., and erossing the lake 
in an ohlique direction, so as to land 
within sixty rods of the briclge, was not 
liable to pay toll under a provision in the 
charter of said company which made it 
unlawful for any person to cro~s within 
three miles of the bridge without paying 
toll. In another case arising under the 
same charter, which :rnthorized the com
pany to huilrl a bridge across the lake or 
the outlet thereof, and to rebuild in case 

it should be destroyed or carried away 
by the iee, and prohiuited all other per
sons from erecting a bridge within three 
miles of the place where a bridge should 
be ere<:ted by tl,e eompany, it was 
held, after the eompany had ereeted a 
bridge across the lake and it had been 
carried away by the ice, that they had no 
authority afterwards to rebuild aeross the 
outlet of the lake, two miles from the 
plaee where the first bridge was built, 
and that the restrieted limits were to be 
measure<! from the place where the first 
bridge was ereeted. Cayuga Bri,lge Co. 
v . . Magee, 2 Paige, 116; s. c. 6 Wend. 85. 
In Chapin v. The Paper \Vorks,30 Conn. 
461, it was held that statutes giving a 
preferenee to certain creditors over others 
should be construed with reasonable 
strietnes,, as the law fa,·ored equality. 
In People 1·. Lambier, 5 Denio, !l, it ap
peared that an act of the legislature had 
authorized a proprietor of lands lying in 
the East River, which is an arm of the 
sea, to construet wharves and bulkheads 
in the river, in front of his land, anrl there 
was at the time a public highway through 
the land, terminating at the river. Held, 
that the proprietor could not, by filling 
up the land between the shore and the 
bulkhead, obstruet the public right of 
passage from the land to the water, but 
that the street was, by operation of law, 
extended from the former terminus over 
the newly made land to the water. Com
pare Commissionprs of Inland Fisheries 
v. Holroke \Vatn Power Co., 104 :\l:iss. 
446; ;, c. 6 Am. Rep. 247; Kingsland v. 
l\Iayor, &c., 35 Hun, 458; Detroit 1•. 

Backus, 49 Mieh. 110. 
2 Mills v. St. Clair County, 8 How. 
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The Constitution of the U nitcd States contains provisions which 
are important in this connection. One of these is, that the citi
zens of each State shall ue entitled to all the privileges aml im
munities of citizens of the Se\·eral States,1 and all persons uorn 
or naturalized in the United States, and subject to its jurisdiction, 
are declared to be citizens thereof, and of the State wherein they 
reside.2 The States are also forbidden to make or enforce any 
law which shall auridge the privileges or immunities of the citi
zens of the tTnited States,3 or to deprive any person of life, liuerty, 

569; Mohawk Bridge Co. ,·. Utica & S. 
H. R. Co., 13 Paige, GG4; Chenango Bridge 
Co. v. Binghamton Bridge Co., 27 N. Y. 
87; s. c. 3 Wall. 51; Montjoy v. Pillow, 
6! Miss. 'i05. See cases, ante, p. 473, 
note 13. Compare Hackett "· Wilson, 1:2 
Orcg.2:j A ferry franchise may be limited 
to carrying one way, and another granted 
for carrying the other. Power v. Athens, 
90 N. Y. 592. An exclusive ferry fran
chise over a river within certain limits 
does not prevent carrying up and down 
the river from a point within the limits. 
Broadnax "· Baker, 94 N. C. 675. See 
Hunter i·. Moore, 4! Ark. 18!. 

1 Const. of United States, art. 4, § 2 
See ante, pp. 24, 25. 

2 Const. of United States, 14th Amernl
ment. 

3 "The line of distinction between the 
privileges and immunities of citizens of 
the United States and those of citizens of 
the se,·eral States must Le traced along 
the boundary of their respective spheres 
of action, arnl the two classes must be as 
different in their nature as are the func
tions of the respeC'tive ,governments. A 
citizen of the United States,as such, has 
the right to participate in foreign and 
inter-state commerce, to have the benefit 
of the postal laws, to make use in com
mon with others of the navigable wnters 
of the United States, and to pass from 
State to State, anrl into foreign countries, 
because over all these subjects the juris
diction of the United States extends, and 
they are covererl by its laws. Story on 
Const. 4th ed.§ 1987. These, therefore, 
are among the privile!!'es of citizens of 
the Uniter! States. So every citizen may 
petition the federal authorities which are 
set over him, in respect to any matter of 
public concern; may examine the public 
records of the federal jurisdiction ; may 
visit the seat of government without be-

ing subjected to the payment of a tax for 
the privilege: Crandall v. Nevada, (j Wall. 
35; may Le purchaser of the public lands 
on the same terms with others; may par
ticipate in the go,·ernment if he cD111cs 
within the conditions of suffrage, anrl 
may demand the care and protection of 
the United States when on the high seas 
or within the jurisdiction of a foreign 
!!'Overnment. Slaughter House Cases, 16 
Wall. 30. The privileges suggest the 
immunities. Wherever it is the duty of 
the Unitecl States to give protection to a 
citizen against any harm, inconvenience, 
or deprivation, the citizen is entitled to 
an immunity whieh pertains to federal 
citizenship. 

"One very plain and unquestionalile 
immunity is exemption from any tax, 
burden, or imposition under State laws, 
as a condition to the enjoyment of any 
right or privilege under the laws of the 
United States. A State, therefore, can
not require one to pay a tax as importer, 
under the laws of Congress, of foreign 
merchandise: Ward v. Maryland, 12 Wall. 
163; nor impose a tax upon travellers 
passing by public conveyances out of the 
State: Crandall v. Nevada, 6 Wall. 35; 
nor impose conditions to the right of 
citizens of other States to sue its citizens 
in the federal courts. Insurance Co. v. 
Morse. 20 vYall. 445. These instances 
sufficiently indicate the general rule. 
Whatever one may claim as of right 
uncler the Constitution and laws of the 
Uniter! States by virtue of his citizenship, 
is a privilege of a citizen of the United 
States. ·whatever the Constitution and 
laws of the United States entitle him to 
exemption from, he may claim an immu
nity in respect to. Slaui;-htrr House 
Cases, 16 Wall. 86. And such a right or 
privilege is abridged whenever the State 
law interferes with any legitimate opera-
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or property, without due process of law, or to deny to any per:,;on 
within their jurisdiction the equal protection of the laws.1 Al
though the precise meaning of "pridleges and immunities" is 
not ,·ery conclusively settled as yet, it appears to be conceded 
that the Constitution secures in each State to the citizens of all 
other States the right to remove to, and carry on business 
therein ; the right by the usual modes to acquire and hold prop
erty, and to protect and defend the same in the law; the right to 
the usual remedies for the collection of debts and the enforcement 
of other personal rights ; and the right to be exempt, in property 
and person, from taxes or burdens which the property, or persons, 
of citizens of the same State are not subject to.2 To this extent, 
at least, discriminations could not be made by State laws against 
them. But it is unquestionable that many other rights and priv
ileges may be made - as they usually are - to depend upon 
actual residence: such as the right to vote, to ham the benefit of 
exemption laws, to take fish in the waters of the State, and the 
like. And the constitutional provisions are not violated by a 
statute which allows process by attachment against a debtor not 
a resident of the State, notwithstanding such process is not ad
missible against a resident.3 The protection by due process of 
law has already been considered. It was not within the power 
of the States before the adoption of the fourteenth amendment, 
to depri,·e citizens of the equal protection of the laws; but there 
were sen·ile classes not thus shielded, and when these were made 
freemen, there were some who disputed their claim to citizenship, 
and some State laws were in force which established discrimina
tions against them. To settle doubts and preclude all such laws, 

tion of the federal authority which con
cerns his interest, whether it be an 
authority actively exerted, or resting 
only in the express or implied command 
or assurance of the federal Constitution 
or L:iws." Cooley, Principles of Const. 
Law, 246. See l:"nite<l States v. Reem, 
92 U. S. 214; United States v. Cruik· 
shank, !)2 U.S. 542; Hall v. De Cuir, 95 
U. S. 485; Kirkland v. Hotchkiss, 100 
u. s. 401. 

1 Const. of United States, 14th Amend
ment. See cases pp. 14-rn, ante. The 
fourteenth amendment is violated by a 
statute which allows the overseers of the 
poor to commit paupers and vagrants to 
the work-house without trial. Portland 
1·. Bangor, 65 :\Ie. 120; Dunn v. Burleigh, 
62 ;\fc. 24. It does not confer the right 
of suffrage upon females. Van Valken• 

burgh v. Brown, 43 Cal. 43; Bradwell v. 
State, ]6 \Vall. 1:30; :.\Ii nor v. Happersett, 
21 Wall. Hl2. See ante, pp. 481, 4S2, notes. 

Granting licenses for the sale of in
toxicating drinks to males only does not 
violate a constitutional provision which 
forbids the grant of special privileges or 
immunities. Illair v. Kilp:1trick, 40 Ind. 
315. 

2 Corfield v. Coryell, 4 Wash. 3S0; 
Campbell v. '.\forris, 3 H. & '.\IcH. 554; 
Crandall v. State, 10 Conn. 330; Oliver v. 
Washington '.\Iills, 11 ,\lien, 2GB. 

8 Campbell v. Morris, 3 H. & McH. 
554; State v. :\Te1lbury, 3 R. I. 138. Ancl 
see generally the cases cited, ante, p. ~:j, 
note. Exemption from i;1;Hrnishment rloPs 
not apply to a non-residPnt rlehtor except 
by express provision. Kile v. '.\Iontgom
ery, 7:3 Ga. 337. 
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the fourteenth amendment was adopted ; an<l the same securities 
which one citizen may demand, all others are now entitled to. 

Jvdicial Proceedings. 

Individual citizens require protection against judicial action as 
well as against legislative ; and perhaps the question, what con
stitutes due process of law, arises as often when judicial action is 
in question as in any other cases. But it is not so difficult here 
to arrive at satisfactory conclusions, since the bounds of the judi
cial authority are much better defined than those of the legisla
tive, and each case can generally be brought to the test of definite 
and well-settled rules of law. 

The proceedings in any court are void if it wantR jurisdiction 
of the case in which it has assumed to act. Jurisdiction is, first, 
of the subject-matter ; and, second, of the persons whose rights 
are to be passed upon. 1 

A court has jurisdiction of any subject-matter, if, by the law of 
its organization, it has authority to take cognizance of, try, and 
determine cases of that description. If it assumes to act in a 
case over which the law does not give it authority, the proceed111g 
and judgment will be altogether void, and rights of property can
not be devested by means of them. 

It is a maxim in the law that consent can never confer juris
diction: 2 by which is meant that the consent of parties cannot 
empower a court to act upon subjects which are not submitted to 
its determination and judgment by the law. The law creates 
courts, and upon considerations of general public policy defines 
and limits their jurisdiction; and this can neither be enlarged 
nor restricted by the act of the parties. 

Accordingly, where a court by law has no jurisdiction of the 
subject-matter of a controversy, a party whose rights are sought 

I "Jurisdiction is a power constitu
tionally conferred upon a court, a single 
judge, or a magistrate, to take cognizance 
ancl cleeide causes according to law, ancl 
to carry their sentence into execution. 
The tract of land within which a court, 
judge, or magistrate has jurisdiction is 
called his territory; and his power in rela
tion to his territory is called his territorial 
jurisdiction." 3 n~uv. Inst. 71. 

2 Coffin v. Tracy, 3 Caines, 129; Blin 
v. Campbell, 14 Johns. 432; Cuyler v. 
Rochester, 12 Wend. 165; Dudley v. 
Mayhew, 3 N. Y. 9; Preston v. Boston, 
12 Pick. 7; Chapman v. Morgan, 2 Greene, 
(Iowa), 374; Thompson v. Steamboat 

Morton, 2 Ohio St. 26; Gilliland v. Admin
istrator of Sellers, 2 Ohio St. 223; Dicks 
v. Hatch, 10 Iowa, 380; McCall v. Peachey, 
1 Call, 55; Bents v. Graves, 3 McCord, 
280; Overstreet v. Brown, 4 McCord, 79; 
Green v. Collins, 6 Ired. 1:3!); Bostwick v. 
Perkins, 4 Ga. 47; Georgia R. R., &c. v. 
Harris, 5 Ga. 527; State ,,. Bonney, 3! 
Me. 223; Little v. Fitts, 33 Ala. 3!3; Ginn 
v. Rogers, 9 Ill. 131; ~l'ill v. Keese, 5 
Tex. 23; Ames v. Bolanu, 1 Minn. 3G5; 
Brady "· Richardson, 18 Ind. 1 ; ·white 
,,. Buchanan, 6 Cold. 32; Andrews v. 
Whea·ton, 23 Conn. 112; Collamer v. 
Page, 35 Vt. 387. 
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to be affected by it is at liberty to repudiate its proceedings and 
refuse to be bound by them, notwithstanding he may once have 
consented to its action, either by voluntarily commencing the 
proceeding as plaintiff, or as defendant by appearing arnl pleading 
to the merits, or by any other formal or informal action. This 
right he may avail himself of at any stage of the case; and the 
maxim that requires one to move promptly ·who would take 
ad rnntage of an irregularity docs not apply here, since this is 
not mere irregular action, lmt a total ,rnnt of power to act at all. 
Consent is sometimc8 implied from failure to ouject; but there 
can be no wai,-er of rights uy laches in a case where consent 
would be altogether nugatory.1 

In regard to prirnte controversies, the law always encourages 
voluntary arrangements; 2 and the settlements which the parties 
may make for thcmscl ves, it allo,rn to !Jc made for them by 
arbitrators mutually chosen. But the courts of a country cannot 
have those controvernies referred to them uy the parties which 
the law-making power has seen fit to exclude from their cogni
zance. If the judges should sit to hear such controversies, they 
would not sit as a court; at the most they would ue arbitrators 
only, and their action could not be sustained on that theory, 
unless it appeared that the parties had designed to make the 
judges their aruitrators, instead of expecting from them Yalid 
judicial action as an organized court. E,-cn then the decision 
could not be binding as a judgment, !Jut only as an award; and 
a mere neglect by either party to object to the want of jurisdiction 
could not make the decision uinding upon him either as a judg
ment or as an award. Still less could consent in a criminal case 
bind the defendant; since criminal charges arc not the sulijcct 
of aruitration, and any infliction of criminal punishment upon an 
individual, except in pursuance of the law of the land, is a wrong 
done to the State, whether the individual assented or not. Those 
cases in which it has ucen held that the constitutional right of 
trial by jury cannot ue waived are strongly illustrative of the 
legal view of this suujcct.3 

If the parties cannot confer jurisdiction upon a court uy con
sent, neither can they uy consent empower any indi,-idual other 

1 Bostwick v. Perkins, 4 Ga. 47; Hill 
v. People, 16 1Iich. 3,jl; White , .. Bu
chanan, 6 Col<l. 32; Collins v. Collins, 37 
Pa. St. 387; Green v. Creighton, 18 Miss. 
15\). 

2 Moore v. Detroit LocomotiYe \Vorks, 
14 lllich. 266; Coyner v. Lyn<le, 10 Ind. 
282. 

3 Brown v. State. 8 Blackf. 561 ; Work 
v. Ohio, 2 Ohio St. :::96; Cancemi v. l'eo
ple, 18 N. Y. 1:!8; People "· Smith, 9 
J\lid1. HJ3; Bill ,:. People, 16 ~Iich. 3iil; 
Whorton 11. l\Iorang:e, 62 Ala. 201; Fleish
man v. Walker, 01 Ill. 318; Shissler v. 
People, !):1 Ill. 4i2. See also State v. 
Turner, 1 Wright, 20. 
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than the judge of the court to exercise its powers. Judges are 
chosen in such manner as shall be prodded by law; and a stipu
lation by parties that any other person than the juuge shall exer
cise his functions in their case would be nugatory, even though the 
judge should vacate his scat for the purposes of the hearing.1 

Sometimes jurisdiction of the subject-matter will depe11d upon 
considerations of locality, either of the thing in dispute or of the 
parties. At law certain actions are local, and othcn; are transi
tory. The first can only be tried where the property ,rhich is 
the subject of the controversy, or in respect to wl1ich the contro
versy has arisen, is situated. The United States courts take 
cognizance of certain canses b_Y reason only of the fact that the 
parties are residents of different States or countries.2 The ques
tion of jurisdiction in these cases is sometimes determined by the 
common law, and sometimes is matter of statutor)· regulation. 
But there is a class of cases in respect to which the comts of the 
several States of the Union are constantly being called upon to 
exercise authority, and in which, while the jurisdiction is con
ceded to rest on considerations of locality, there has not, u11for
tunately, at all times been entire harmony of decision as to what 
shall confer jurisdiction. We refer now to suits for divorce from 
the bonds of matrimony. 

The courts of one State or country ha,·e no general authority 
to grant divorce, unless for some reason they have control over 
the particular marriage contract which is sought to be annulled. 
But what circumstance gives such control? Is it the fact that 
the marriage was entered into in such country or State? Or that 
the alleged breach of the marriage bornl was within that jurisdic
tion? Oe that the parties resided within it either at the time of 
the marriage or at the time of the offence ? Oe that the parties 
now reside in such State or country, though both marriage and 
offence may have taken place elsewhere? Or must marriage, 
offence, and residence, all or any two of them, combine to confer 
the authority? These are questions which ham frequently de
manded the thoughtful attention of the courts, who ha,·e sought 
to establish a rule at once sound in principle, and that shall pro
tect as far as possible the rights of the parties, one or the other 

1 Winchester v. Ayres,4 Greene (Iowa), sometimes be treated as void, when he 
104. See post, 504, note. was not suable in that court or in that 

2 See a case where a judgment of a manner, notwithstanding he mny have so 
United States court was treated as of 110 submitted himself to the jurisdiction as 
force, because the court had not jurisdic- to be personally bound. See Georgia 
tion in respect to the plaintiff. Vo8e v. R. H. &c. 1,. Harris, 5 Ga. 527; Hinch• 
Morton, 4 Cush. 27. As to thirrl persons, man v. Town, 10 Mich. 508. 
a jurlgment against an inrlh·idual may 
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of whom, unfortunately, under the operation of any rule which 
can be established, it will frequently be found has l.Jeen the victim 
of gross injustice. 

We conceive the true rule to be that the actual, bona fide resi
dence of either husband or wife within a State will give to that 
State authority to determine the status of such party, and to pass 
upon any questions affecting his or her continuance in the mar
riage relation, irrespective of the locality of the marriage, or of 
any alleged offence ; and that any such court in that State as the 
legislature may have authorized to take cognizance of the subject 
may lawfully pass upon such questions, and annul the marriage 
for any cause allowed by the local law. But if a party goes to a 
jurisdiction other than that of his domicile for the purpose of 
procuring a divorce, aud has residence there for that purpose 
only, such residence is not bona fide, and does not confer upon 
the courts of that State or country jurisdiction over the marriage 
relation, and any decree they may assume to make would be Yoid 
as to the other party .1 

1 There are a number of cases in which 
this subject has been consirlered. In 
Inhabitants of Hano,·er v. Turner, 14 
Mass. 227, instructions to a jury were sus
tained, tliat if they were satisfied the 
husband, who had been a citizen of ~las
sachnsetts, removed to Vermont merely 
for the purpose of procuring a divorce, 
and that the pretended cause for ,Jivorce 
arose, if it ever di,! arise, in ~Iassachu
setts, and that the wife was never within 
the jurisdiction of the court of Vermont, 
then and in such case the rlecree ot di
vorce which the husband had obtained in 
Vermont must be considered as fraudu
lently obtained, and that it could not op
erate so as to dissolve the marriage be
tween the parties. See also Vischer v. 
Vischer, 12 Barb. 640; and McGiffert v. 
McGiffert, :31 Barb. 69. In Chase v. Chase, 
6 Gray, 157, the same ruling was had as 
to a foreign rlivorce, notwithstan,ling the 
wife appearer] in and <lefenrle,I the foreie:n 
snit. In Clark v. Clark, 8 N. H. 21, the 
court refused a divorce on the gronnrl 
that the alleged cause of rlivorce (arlul
tery), though committed within the State, 
was so committed while the parties hacl 
their domicile abroad, Thi~ rleci~ion was 
followed in Greenlaw v. Greenlaw, 12 
N. H. 200. The court say : " If the rle
fenrlant never had any domicile in this 
State, the libe!lant could not come here, 

bringing with her a cause of divorce over 
which this court had jurisdiction. If at 
the time of the [alleged offence] the 
domicile of the parties was in ::\Iaine, 
ancl the facts furnished no cause for a di
vorce there, she could not come here and 
allege those matters which harl already 
occurred, as a ground for a divorce under 
the laws of this State. Should she under 
such circumstances obtain a decree of di
vorce here, it must he regarded as a mere 
nullity elsewhere." In Frarv ,,. Frarv, 
10 X. H, 61, importance was ·attached to 
the fact that the inan·inqe took place in 
:N'ew Hampshire; and it was held that 
the court had jurisdiction of the wife's 
application for a divorce, notwithstand
ing the offence was committed in Ver
mont, hut rlnring the timc> of the wife's 
resiclen<'e in New Hampshire. See also 
Kimball,,. Kimball. 13 N. H 222; Batch
el,ler 1·. Ilntehelcler, 14 ~- H. 380; Pay
son "· Payrnn, 31 N. H. 518; Hopkins v. 
Hopkins, 35 N. H. 474; Foss v. Foss, 
58 N, H. 283; Norris v. Norris, 64 N. 
H. 523. See Trevino v. Trevino, 54 
Tex. 2Ul. In Wilcox v, Wilcox, IO Ind. 
43n, it was held that tile residence of the 
lihellant at the time of the application for 
a divorce was sufficient to conferjurisdic
tion, anrl a clecree dismissing the hill be
cause the cause for divorce arose out of 
the State was reversed. And see Tolen 
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But to render the jurisdiction of a court effectual in any case, 
it is necessary that the thing in controversy, or the parties in-

v. Tolen, 2 Blackf. 407. Compare Jac;k- Harrison, 19 Ala. 499; Thompson v. 
son v. Jackson, 1 Johns. 424; Barber v. State, 28 Ala. 12; Cooper v. Cooper, 7 
Root, 10 Mass. 260; Borden v . . Fitc;h, 15 Ohio, 5\J-!; l\la11sfield v. McIntyre, 10 
Johns. 121; Bradshaw v. Heath, 13 Wen<l. Ohio, ::!8; Smith v. Smith, 4 Gree11e 
407. In any of these cases the question of (Iowa), 2tiG; Yates v. Yates, 13 N. J. Eq. 
actual residence will be open to inquiry 280; Maguire v. Maguire, 7 Dana, 181 ; 
whenever it becomes important, notwith- Waltz v. Waltz, 18 Ind. 440; Hull v. 
stan<liug the record of procee<li11gs is in Hull, 2 Strol.J. Eq. 174; Manley v. Man
due form, an<l contains the affi<lavit of ley, 4 Chand. !)7; Hubbell v. Hubbell, 3 
resi<lenc;e required by the prac;tic;e. Leith Wis. 6u2; Gleason i-. Gleason, 4 Wis. 64; 
v. Leith, 39 N. H. 20. Aud see McGiffert Hare v. Hare, 10 Tex. 355; D' Au villiers 
v. ;\lc;Uiffert, 31 Baro. 61:l; To<ld v. Kerr, v. De Li vaudais, 82 La. Aun. 605; Gettys 
42 Barb. 817; Hoffman v. Hoffman, 46 v. Gettys, ;J Lea, 260; Smith i·. Smith, 
N. Y. 80; People v. Dawell, 25 Mic;h. 2-17; 19 Neb. 706. An<l see Story, Con fl. 
Reed v. Ree<l, 52 Mic I 1. 117 ; Gregory Laws, § 230 a; Bishop on Mar. and 
"· Gregory, 78 Me. 187; Neff v. Beau- Div. (1st ed.)§ 727 et seq.; Ibid. (4th 
champ, 74 Iowa, 92; Chaney 1;. Bryan, ed.) Vol. II. § 155 et seq. The cases 
15 Lea, 589. In a purely collateral ci vii of Hoffman ,.. Hoffman, 46 N. Y. 30; 
ac;tion, juris<liction is conclusively pre- 8. c. 7 Am. Rep. 291:l; Elder v. Heel, 
sumed. \Valdo v. Waldo, 52 Mich. 94. 62 Pa. St. 308; 8. c. 1 Am. Rep. 414; 
And see Van Orsdal v. Van Orsdal, 67 People v. Dawell, 25 Mich. 247; Strait v. 
Iowa, 85. The Pennsylvania cases agree Strait, 3 McArthur, 415; State v. Arm
with those of New Hampshire, in hol,ling ington, 25 Minn. 29; Sewall v. Sewall, 
thatadivorc;eshouldnotbegranteduules~ 122 l\lass. 166; 8. c. 23 Am. Rep. 299; 
the cause alleged oc;curred while the c;om- Hood v. State, 66 Ind. ::!63; 8. c. 26 Am. 
plainant had domit!ile within the State. Rep. 21; Litowich v. Litowich, 19 l{an. 
Dorsey v. Dorsey, 7 Watts, 849; Hollis- 451; 8. c. 27 Am. Hep. 145, are very ex
ter v. Hollister, 6 Pa. St. 449; Mc;Derrnott's plicit in dedaring that" where neither 
Appeal, 8 W. & S. 251. An<l they hold party is domiciled within a particular 
also that the injured party in the mar- State, its courts can have no jurisdiction 
riage relation must seek redress in the in respect to their marital status, and any 
forum of the defendant, unless where such decree of divorce marle therein must be 
defendant has removed from what was nugatory. A number of the cases cited 
before the common domicile of both. hold that the wife may have a domicile 
Calvin v. Reed, 85 Pa. St. 375; Elder v. separate from the husband, and may 
Reel, 62 Pa. St.308; s. c. l Am. Rep. 414. therefore be entitle<] to a divorce, though 
If a divorce is procured on publication the husl.Jand ne\·er resided in the State. 
in another State from that of the hus- These cases proceed upon the theory that, 
band's domicile, where the offence was although in general the domicile of the 
committed,it is a nullity in the latter State. husband is the domic;ile of the wife, yet 
Flower v. Flower, 42 N. J. Eq. 152. See , that if he be guilty of such act or derelic
Cook v. Cook, 56 Wis. 195. If one is tion of duty in the relation as entitles her 
in good. faith a resident, his motive to have it partially or wholly dissolved, 
in coming to the State is immaterial. she is at liberty to establish a separate 
Colburn v. Colburn, 70 Mich. 647; juri~dictional domit!ile of her own. Dit
Gregory v. Gregory, 76 Me. 535. But son t'. Ditson, 4 R. I. 87; Harding v. Al
residence must be actual, not merely den, '9 Me. 140; Maguire v. Maguire, 7 
legal. Tipton v. Tipton, 87 Ky. 243. Dana, 181 ; Hollister 1;. Hollister, 6 Pa. 
For cases supporting to a greater St. 449; Derby 1·. Derby, 14 Ill. App. 
or less extent the doctrine stated 64,j. The doctrine in New York seems 
in the text, see Harding v. Aid.en, 9 to lie, that a divorce obtained in another 
GreE'nl. 140; Ditson v. Ditson, 4 R. I. 87; StM te, without personal service of pro
Paw ling v. Bird's Ex'rs, 13 Johns. 192; cess or appearance of the d.dend.ant, is 
Kerr v. Kerr, 41 N. Y. 272; Harrison v. absolutely voi<l: Vischer v. Visc;her, 12 
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terested, be subjected to the process of the court. Certain cases 
are said to proceed in rem, because they take notice rather of the 
thing in controversy than of the persons concerned; and the pro
cess is sened upon that which is the object of the suit, without 
specially noticing the interested parties ; while in other cases the 
parties themselves are brought before the court by process. Of 
the first class, admiralty proceedings are an illustration ; the 
court acquiring jurisdiction by seizing the vessel or other thing 
to which the controversy relates. In cases within this class, 
notice to all concerned is required to be giYen, either personally 
or by some species of publication or proclamation ; and if not 
given, the court which had juriRdiction of the property will have 
none to render judgment.1 Suits at the common law, howen:r, 
proceed against the parties whose interests are sought to be af
fected; and only those persons are concluded by the adjudication 
who are served with process, or who rnluntarily appear.2 Some 

Barb. 640; McGiffert v. McGiffert, 31 
Barb. 69; Todd v. Kerr, 42 Barb. 317; 
People v. Baker, 76 N. Y. 78; s. c. 32 
Am. Rep. 274; Cross 2·. Cross, 108 N. Y. 
628; though there is actual notice. O'Dea 
v. O'Dea, 101 ,'I!. Y. 23. So in Ontario, 
Magurn v. :\Iagnrn, 11 Ont. App. 178. 
See Cox v. Cox, 19 Ohio St. 502; s. c. 2 
Am. Rep. 415. An appearance by de
fendant afterwards for the purposes of a 
motion to set aside the decree, which 
motion was defeated on technical grounds, 
will not affect the question. Hoffman v. 
Hoffman, 46 N. Y. 30; s. c. 7 Am. Rep. 
2\!9. 

lJpon the whole subject of jurisdic
tion in divorce snits, no case in the books 
is more full and satisfactory than that of 
Ditson v. Ditson, 4 R. I. 87, which re
views and comments upon a numher of 
the cases cited, and particularly upon the 
Massachusetts cases of Barber v. Root, 
10 :\lass. 260; Inhabitants of Hanover v. 
Turner, 14 Mass. 227; Harteau v. Har
teau, 14 Pick. 181; and Lyon v. Lyon, 2 
Gray, 367. The dh·orce of one party 
divorces both. Cooper v. Cooper, 7 
Ohio, 594. And will leave both at liberty 
to enter into new marriage relations, un
less the local statute expressly forbids the 
guilty party from contracting a second 
marriage. See Commonwealth v. Put
nam, 1 Piek. 136; Baker v. People, 2 Hill, 
325. A party who has gone into another 
State anrl procured a divorce will not he 
heard to allege his own fraud to impeach 

it. Elliott v. Wohlfrom. 55 Cal. 384. A 
divorce good at the place of domieile will 
be sustained in England though the 
cause would r.ot sustain a divorce there. 
Harvey v. Farnie, L. R. 8 App. Cas. 43; 
Turner v. Thompson, L. R. 13 P. D. 
37. 

1 Doughty v. Hope, 3 Denio, 594. See 
Matter of Empire City Bank, 18 X. Y. 
IGO; Xations v. Johnson, 2! How. 20J, 
205; Blackwell on Tax Titles, 213. 

~ Jacki·. Thompson, 41 :\Iiss 40. As to 
the right of an attorney to notice of pro
ceedings to disbar him, see notes to pp. 
410,411, and 408. "Xotice of some ki1ul 
is the vital breath that animates judicial 
juriscliction over the person. It is tl,e 
primary element of the application of tl,c 
judicatory power. It is of the essence of 
a canse. Without it there cannot be 
parties, and without parties there may be 
the form of a sentence, but no judgment 
obligating the person." See Brngg's 
Case, 11 Coke, 09 a; Rex v. Chancellor 
of Cambridge, 1 Str. 567; Cooper v. 
Board of"' orks, 14 C. B. x. s. !fl-!; Mearle 
v. Deputy Marshal, 1 Brock. :j:2-!; Gnet
cheus v. Mathewson, 61 N. Y. 420; Un
derwoorl v. MeYeigh, 23 Gratt. 409; Mc
Veigh v. Uniterl States, 11 Wall. 250; 
Littleton v. Richardson, 34 N. H. 179; 
Black v. Black, 4 Brarlf. Sur. Rep. 174, 
205; Mearl 2,. Larkin, 66 Ala. 87. Suc
cession of Townsend, 36 La. Ann. 447. 
"'here, however, a statute provides for 
the taking of a certain security, and au-
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cases also partake of the nature both of proceedings in rem and 
of personal actions, since, although they proceed by seizing prop
erty, they also contemplate the service of process on defendant 
parties. Of this class are the proceedings by foreign attachment, 
in which the property of a non-resident or concealed debtor is 
seized and retained by the officer as security for the satisfaction 
of any judgment that may be recovered against him, but at the 
same time process is issued to be served upon the defendant, and 
which must be served 0 or some substitute for senice had, before 
judgment can be rendered. 

In such cases, as well as in divorce suits, it will often happen 
that the party proceeded against cannot be found in the State, 
and personal service upon him is therefore impossible, unless it is 
allowable to make it wherever he may be found abroad. But any 
such service wonld be ineffectual. No State has authority to in
vade the jurisdiction of another, and by service of process compel 
parties there resident or being to submit their co11troversies to 
the determination of its comts ; and those courts will conse
quently be sometimes unable to enforce a jurisdiction which the 
State possesses in respect to the subjects within its limits, unless 
a substituted senice is admissible. A substituted senice is pro
vided by statute for many such cases ; generally in the form of a 
notice, published in the public journals, or posted, as the statute 
may direct ; the mode being chosen with a view to bring it home, 
if possible, to the knowledge of the party to be affected, and to 
give him an opportunity to appear and defend. The right of the 
legislature to prescribe such notice, and to give it effect as pro
cess, rests upon the necessity of the case, and has been long 
recognized and acted upon.1 

thorizes judgment to be rendered upon it defending, would be a violation of the 
on motion, without process, the party constitution, and be void; but where the 
entering into the security must be under- legislature has presented a kind of notice 
stoo<l to assent to the condition, and to by which it is reasonably probable that 
waive process and consent to judgment. the party proceeded against will be ap
Lewis v. Garrett's Ac1m'r, 6 Miss. 434; prised of what is going on against him, 
People v. Van Eps, 4 Wend. 387; Chap- and an opportunity is afforded him to 
pee v. Thomas, 5 Mich. 53; Gildersleeve defend, I am of opinion that the courts 
v. People, 10 Barb. 35; People t•. Lott, 21 have not the power to pronounce the 
Barb. 130; Pratt v. Donovan, 10 Wis. proceeding illegal." Denio, J., in Matter 
378; Murray t•. Hoboken Land Co., 18 of Empire City Bank, 18 N. Y. 199, 215. 
How. 272; Philadelphia i·. Common- See also, per ,lforgan, J., in Rockwell v. 
wealth, 52 Pa. St. 451; Whitehurst v. Nearing, 35 N. Y. 302, 314; Nations v. 
Coleen, 53 Ill. 247. Johnson, 24 How. 195; Beard v. Beard, 

1 "It may be admitted that a statute 21 Ind. 321; Mason v. Messenger, 17 
which should authorize any debt or dam- Iowa, 261; Cupp v. Commissioners of 
ages to be adjudged against a person upon Seneca Co., 19 Ohio St. 173; Campbell 
purely ex prrrte proceec1ings, without a v. Evans, 45 N. Y. 356; Happy v. Mosher, 
pretence of notice, or any provision for 48 N. Y. 313; Jones v. Driskell, 94 Mo. 

32 
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But such notice is restricted in its legal effect, and cannot be 
made available for all purposes. It will enable the court to give 
effect to the proceeding so far as it is one in rem, but when the 
res is disposed of, the authority of the court ceases. The statute 
may give it effect so far as the subject-matter of the proceeding is 
within the limits, and therefore under the control, of the State ; 
but the notice cannot be made to stand in the place of process, so 
as to subject the defendant to a valid judgment against him per
sonally. In attachment proceedings, the published notice may be 
sufficient to enable the plaintiff to obtain a judgment which he 
can enforce by sale of the property attached, but for any other 
purpose such judgment would be ineffectual. The defendant 
could not be followed into another State or country, and there 
have recovery against him upon the judgment as an established 
demand. The fact that process was not personally served is a 
conclusive objection to the judgment as a personal claim, unless 
the defendant caused his appearance to be entered in the attach
ment proceedings.1 Where a party has property in a State, and 

l!J0; Palmer v. McC,irmick, 28 Fed. Rep. 
5!1; Traylor v. Lille, 7 S. W. Rep. 58 
(Tex.). If an absent defen,Iant retnrns 
pending publication, he neeu not be per
sonally served. Duche v. Voisin, 18 Al>b. 
N. C. 358. Jurisuiction eannot be ac
quired by ordering good:i of a non-resi
dent for the mere purpose of attaching 
them. Copas 1,. Anglo-Am. Prov. Co., 
41 N. W. Rep. 690 (;\Iich.). In Burnham 
v. Commonwealth, l Duv. 210, a personal 
jndgment against the absconding officers 
of the provisional government was sus
tained. But in the case of constructi,·e 
notice, if the party appears, he has a right 
to be heard, and this cannot be denied 
him, even though he be a rebel. Mc Veigh 
v. United States, 11 Wall. 259, 267. 

1 Pawling v. Willson, 13 Johns. 192; 
Heirs of Holman v. B,ink of Norfolk, 12 
Ala. 369; Curtis t·. Gibbs, 1 Penn. ~9\l ; 
Miller's Ex'r v. Miller, 1 Bniley, 242; 
Cone v. Cotton, 2 Blackf. 82; Kilburn v. 
Woodworth, 5 Johns. 3i; Robinson v. 
Ward's Ex'r, 8 Johns. 86; Hall ,,. Wil
liams, 6 Pick. 232; Bartlet v. Knight, 1 
Mass. 401; St. Albans ,._ Bush, 4 Yt. 58; 
Fenton v. Garlick, 6 Johns. 194; rn~~l'il 
v. Briggs, 9 Mass. 462; s c. 6 Am. Dc>c. 
88; Denison v. Hyde, 6 Conn. 508; Ald
rich v. Kinney, 4 Conn. 380; s. c. 10 Am. 
Dec. 151; Hoxie v. Wright, 2 Vt. 26:3; 
Prosser v. Warner, 47 Vt. 667; s. c. 19 

Am. Rep. 1:32; Xewell v. Newton, 10 
Piek. 470; Starbuck v. 1Iurray, 5 Wend. 
US; s. c. 21 Am. Dec. 1 i2; Armstrong 
v. Harshaw, 1 Dev. 187; Braushaw v. 
Heath, 13 Wend. 407; Bates v. Delavan, 
5 Paige, 2::l9; Webster v. Reid, 11 How. 
437; Gleason v. Dodd, 4 Met. 333; Green 
v. Custard, 23 How. 484; Eliot v. McCor
mick, 144 }Tass. 10. A personal judgment 
on such service when sued on is no basis for 
recovery. Xeeuham v. Thayer, 147 Mass. 
536; Eastman v. Dearborn, 63 N. H. :l64. 
But see Everhart v.Holloway,55 Iowa, 179. 
A personal judgment cannot be based on 
service by publication or personal service 
out of the State. Denny t•. Ashley, 20 
Pac. Rep. 331 (Col.). Service by publi
cation may suffice for a decree of parti
tion of land, but not to create a personal 
demand for costs. Freeman v. Alderson, 
119 U. S. 185. So if notice is served in 
another State. Cloyd v. Trotter, ll8 Ill. 
391. A judgment in personam declaring 
bon<ls ,·oid does not bind a non-resident 
holder where the only notice was constrnl'• 
tive by pnblication. Pana v. Bowler, 107 
U. S. 529. In Ex parte Heyfron, 8 Miss. 
127, it was hel<l that an attorney could 
not be stricken from the rolls without 
noti<-e of the proceeding, and opportunity 
to be hear,l. And see ante, p. 410, note. 
Leaviniz no:ice with one's family is not 
equi l"aient to personal service. • Rape 1', 
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resides elsewhere, his property is justly subject to all valid 
claims that may exist against him there ; but beyond this, due 
process of law would requirn appearance or personal service 
l>efore the defendant could be personally bound by any judgment 
rendered. 

The same rule applies in divorce cases. The courts of the 
State where the complaining party resides ham jurisdiction of 
the subject-matter ; and if the other party is a non-resident, they 
must be authorized to proceed without personal senice of process. 
The publication which is permitted by the statute is sufficient to 
justify a decree in these cases changing the status of the com
plaining party, and thereby terminating the marriage ; 1 and it 
might be sufficient also to empower the court to pass upon the 
question of the custody and control of the children of the mar
riage, if they were then within its jurisdiction. But a decree on 
this subject could only be absolutely binding on the parties while 
the children remained within the jurisdiction ; if they acquire a 
domicile in another State or country, the judicial tribunals of that 
State or country would have authority to determine the question 
of their guardianship there.2 

But in divorce cases, no more than in any other, can the court 
make a decree for the payment of money by a defendant not 
serrnd with process, and not appearing in the cnse, which shall be 
binding upon him personally. It must follow, in such a case, 
that the wife, when complainant, cannot obtain a valid decree for 
alimony, nor a valid judgment for costs. If the defendant had 
property within the State, it would be competent to provide by 

Heaton, 9 Wis. 329. At least after de
fendant has himself left the State. Ams
baugh v. Exchange Bank, 33 Kan. 100. 
And see Bimeler , .. Dawson, 5 Ill. 536. 

l Hull "· Hull, 2 Stroh. Eq. 174; Man
ley v. Manley, 4 Chan<l 97; Hnhhell "· 
Hubbell, 3 Wis. 662; Mansfield 1>. Mc
Intyre, 10 Ohio, 28; Ditson "· Ditson, 4 
R. I. 87 ; Harrison v. Harrison, rn Ala. 
49U; Thompson v. Stat.,, 28 Ala. 12; 
Harding v. Alden, 9 Me. 140; s. c. 23 
Am. Der. 549; .'.\fagnire , .. Magnire, 7 
Dana, 181; Hawkins v. Ragsdale, 80 Ky. 
353. It is immaterial in these cases 
whether notice was actually brought 
home to the defendant or not. And see 
Heirs of Holman v. Bank of Norfolk, 12 
Ala. 3fi!l. But see contra, People v. Baker, 
7fi N. Y. 7-S; O'Dea v. O'Dea, 101 N. Y. 
23; Magurn v. Magurn, 11 Ont. App. 
li8; Flower v. Flower, 42 N. J. Eq. 152. 

2 This must be so on general prin
ciples, as the appointment of guardians 
for minors is of Joell! force only. See 
Morrell v. Dickey, 1 Johns. Ch. 153; 
Woodworth v. Spring, 4 Allen, 321; Pot
ter ,.. Hiscox, :30 Conn. 508 ; Kraft v. 
Wickey, 4 G. & J. 322; s. c. 23 Am. Dec. 
560. In Kline v. Kline, 57 Iowa, 386, an 
order awarding custody of children was 
helrl inoperative when at the time the 
children were in another State; and in 
People v. Allen, 40 Hun, 611, an order 
made where all parties resided was helrl 
hinding in another State. The cnse of 
Townsend i-. Kendall, 4 Minn. 412, ap
pears to be contra, but some reliance is 
placed by the court on the statute of the 
State which allows the foreign appoint
ment to be recognized for the purposes of 
a sale of the real estate of a ward. 
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law for the Reizure and appropriation of such property, under the 
decree of the court, to the use of the complainant; but the legal 
tribunals elsewhere would not recognize a decree for alimony or 
for costs not based on personal service or appearance. The 
remedy of the complainant must generally, in these cases, be 
confined to a disRolution of the marriage, with the incidental 
benefits springing therefrom, and to an order for the custody of 
the children, if within the State.1 

When the question is raised whether the proceedings of a court 
may not be void for want of jurisdiction, it will sometimes be 
important to note the grade of the court, and the extent of its 
authority. Some courts are of general jurisdiction, by which is 
meant that their authority extends to a great variety of matters; 
while others are only of special and limited jurisdiction, by which 
it is understood that they ha,·e authority extending only to certain 
specified cases. The want of jurisdiction is equally fatal in the 
proceedings of each; but different rules prevail in showing it. 
It is not to be assumed that a court of general jurisdiction has in 
any case proceeded to aJjudge upon matters over which it bad no 
authority ; and its jurisdiction is to be presumed, whether there 
are recitals in its records to show it or not. On the other hand, 
no such intendment is made in favor of the judgment of a court 
of limited jurisdiction, but the recitals contained in the minutes 
of proceedings must be sufficient to Rhow that the case was one 
which the law permitted the court to take cognizance of, and that 
the parties were subjected to its jurisdiction by propP-r process.2 

1 See Jackson v. Jackson, 1 Johns. 
424; Harding v. Alden, 9 Me. 140; s. c. 
23 Am. Dec. 549; Holmes v. Holmes, 4 
Barb. 295; Crane v. Meginnis, 1 Gill & J. 
463; Maguire v. Maguire, 7 Dana, 181 ; 
s. c. 19 Am. Dec. 237; Townsend ,,. 
Griffin, 4 Harr. 440; Sowders v. Ed
munds, 76 Ind. 123. In Beard "· Beard, 
21 Ind. 321, Perkins, J., after a learned 
and somewhat elaborate examination of 
the subject, expresses the opinion that the 
State may permit a personal judgment 
for alimony in the case of a resident de
fendant, on service by publication only, 
though he concede<l that there would be 
no such power in the case of non-resi
dents. Upon a California divorce a wife 
is not entitled to dower in Oregon lands, 
which in such case is allowed in Oregon, 
although the California court had jnris· 
diction. Barrett v. Failing, 111 U. S. 
523. 

2 See Dakin i·. Hudson, 6 Cow. 221: 
Cleveland v. Rogers, 6 Wend. 438 ; Peo~ 
pie v. Koeber, 7 Hill, 39; Shelden r. 
Wright, 5 N. Y. 497; Clark v. Holmes, 1 
Doug. (Mich.) 390; Cooper v. Sunder
land, 3 Iowa, 114 ; Wall v. Trumbull, 16 
Mich. 228; Denning 1J. Corwin, 11 Wend. 
647: Bridge v. Ford, 4 Mass. 641; Smith 
v. Rice, 11 Mass. 507; Barrett v. Crane, 
1,6 Vt. 246; Tift v. Griffin, 4 Ga. 185; 
Jennings v. Stafford, 1 Ired. 404; Per
rine v. Farr, 22 N. J. 356; State v. Metz
ger, 26 ~Io. 65; Owen v . • Jordan, 27 Ala. 
608: Hill v. Pride, 4 Call. 107: Sullivan 
v. Blackwell, 28 Miss. i:37. If without 
the aid of parol evidence a justice's judg
ment is void, it cannot be aided by filing 
a transcript of it in a court of general 
jurisdiction. Barron v. Dent, 17 S. C. 
75. If a court of general jurisdiction ex· 
ercises special powers in a proceeding 
not after the course of the common law, 
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There is also another difference between these two classes of 
tribunals in this, that the jurisdiction of the one may be disproved 
under circumstances where it would not be allowed in the case of 
the other. A record is not commonly suffered to be contradicted 
by parol evidence; but wherever a fact showing want of jurisdic
tion in a court of general jurisdiction can be proved without con
tradicting its recitals, it is allowable to do so, and thus defeat its 
effect.1 But in the case of a court of special and limited author
ity, it is permitted to go still further, and to show a want of 
jurisdiction en~n in opposition to the recitals contained in the 
record.2 This we conceive to IJe the general rule, though there 
are apparent exceptions of those cases where the jurisdiction may 
be said to depend upon the existence of a certain state of facts, 
which must be passed upon by the courts themselves, and in 
respect to which the decision of the court once rendered, if there 
was any evidence whate\·cr on which to ba[,e it, must be held final 
and conclusive in all collateral inquiries, notwithstanding it may 
have erred in its conclusions.3 

the essential jurisdictional facts must 
appear of record. Furgeson v. Jones, 20 
Pac. Rep. 842 (Oreg.). 

1 See this subject considered at some 
length in Wilcox v. Kassick, 2 Mich. Hl5. 
The record cannot be contradieted by 
parol. Littleton v. Smith, 119 Ind. 
230 ; Turner v. Malone, 24 S. C. 398; 
Boyd v. Roane, 49 Ark. 397 ; Harris 
v. McClanahan, 11 Lea, 181. General 
recitals may be contradicted by more 
specific ones in the same record. Cloud 
v. Pierce City, 86 Mo. 457. And see 
Adams v. Cowles, 95 Mo. 501; Rape v. 
Heaton, 9 Wis. 329; Bimeler v. Dawson, 
5 Ill. 536; Webster v. Reid, 11 How. 437. 

2 Sheldon v. Wright, 5 N. Y. 497 ; 
Dyckman v. Mayor, &c. of N. Y., 5 N. Y. 
434; Clark v. Holmes, 1 Doug. (:Hich.) 
390; Cooper v. Sunderland, 3 Iowa, 11 ! ; 
Sears v. Terry, 26 Conn. 273; Brown v. 
Foster, 6 R. I. 564; Fawcett i•. Fowlis, 1 
Man. & R. 102. But see Facey v. Fuller, 
13 Mich. 527, where it was held that the 
entry in the docket of a justice that the 
parties appeared and proceeded to trial 
was conclusive. And see Selin v. Sny
der, 7 S. & R. 172. 

3 Britain v. Kinnaird, 1 B. & B. 432. 
Conviction under the Bumboat Act. The 
recorrl was fair on its face, hut it was in
sisted that the vessel in question was not 
a "boat" within the intent of the act. 

Dallas, Ch. J.: "The general principle 
applicable to cases of this description is 
perfectly clear: it is establiGhed by all 
the ancient, and recognized by all the 
modern decisions; and the principle is, 
that a conviction by a magistrate, who 
has jurisdiction o,·er the subject-m'atter, 
is, if no defects appear, on the face 
of it, conclusive evidence of the facts 
stated in it. Such being the principle, 
what are the facts of the present case 1 
If the subject-matter in the present case 
were a boat, it is agreed that the boat 
would be forfeited; and the conviction 
stated it to be a boat. But it is said that 
in order to give the magistrate jurisdic• 
tion, the subject-matter of his conviction 
must be a boat; and that it is competent 
to the party to impeach the conviction 
by showing that this was not a boat. I 
agree, that if he had not jurisdiction, the 
conviction signifies nothing. Had he 
then jurisdiction in this case 1 By the 
act of Parliament he is empowered to 
search for and seize gunpowder in any 
boat on the river Thames. Now, allow
ing, for the sake of argument, that 'boat• 
is a word of technical meaning, and some
what rlifferent from a vessel, still, it was 
a matter of fact to be made out before 
the magistrate, and on which he was to 
draw his own conclusion. But it is said 
that a jurisdiction limited as to person 
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When it is once made to appear that a court has jurisdiction 
both of the subject-matter and of the parties, the judgment which 
it pronounces must be held conclusive and bindi!1g upon the 
parties thereto and their privies, notwithstanding the court may 
have proceeded irregularly, or erred in its application of the law 

place, and subject-matter is stinted in its 
nature, and cannot be lawfully exceeded. 
I agree: but upon the inquiry before the 
magistrate, does not the person form a 
question to be decided by evidence? 
Does not the place, does not the subjeet
matter, form such a question' The pos
session of a boat, therefore, with gun
powder on board, is part of the offence 
charged; and how could the magistrate 
decide Lut by examining evidence in 
proof of what was alleged? The magis
trate, it is urged, could not give himself 
jurisdiction by finding that to be a fact 
which did not exist. But he is bouncl to 
inquire as to the fact, and when he has 
inquired, his conviction is conclusive of 
it. The magistrates have inquired in the 
present instance, and they find the sub
ject of conviction to be a boat. l\Iuch 
has been said about the danger of magis
trates giving themselves jurisdiction; 
and extreme cases have been put, as of 
a magistrate seizing a ship of seventy
four guns, and calling it a boat. Sup
pose such a thing done, the conviction is 
still conclusive, and we cannot look ont 
of it. It is urge<l that the party is with
out remedy; and so he is, without cidl 
remedy, in this and many other cases; 
his remedy is by proceeding criminally ; 
and if the decision were so gross as to 
call a ship of seventy-four guns a boat, 
it would be good ground for a criminal 
proceeding. Formerly tl;e rule was to 
intend everything against a stinted juris
diction: that is not the rule now; and 
nothing is to be intended but what is fair 
and reasonable, and it is rensonable to 
intend that magistrates will do what 
is right." Richardson, J., in the same 
case, states the real point very clearly: 
"Whether the vessel in question were 
a boat or no was a fact on which the ma
gistrate was to decide; and the fallacy 
lies in assuming that the fact which the 
magistrate has to decide is that which 
constitutes his jurisdiction. If a fact 
decided as this has been might be ques
tioned in a civil suit, the magistrate 

would never be safe in his jurisdiction. 
Suppose the case for a conviction under 
the game laws of having partridges in 
possession; could the magistrate, in an 
action of trespass, Le called on to show 
that the bird in question was really a 
partridge? and yet it might as well be 
urged, in that case, that the magistrate 
had no jurisdiction unless the bird were a 
partridge, as it may he urgecl in the pres
ent case that he has none unless the ma
chine be a boat. So in the case of a 
conviction for keeping dogs for the de
struction of game without being duly 
qualified to do so; after the conviction 
had found that the offender kept a dog of 
that description, could he, in a ci,·il ae
tion, be allowed to dispute the truth of 
the conviction? In a question like the 
present we are not to look to the incon• 
venience, but at the law; but surely if 
the magistrate acts bona jide, and comes 
to his conclusion as to matters of fact 
according to the best of his judgment, it 
woulcl he highly unjust if he were to have 
to clefer,d himself in a civil action; and 
the more so, as he might have been com
pelled by a mandamus to proceed on the 
investigation. Upon the general prin
ciple, therefore, that where the magis
trate has jurisdiction his conviction is 
conclusive evidence of the facts stated in 
it, I think this rule must be diseharged." 
See also Basten v. Carew, 3 B. & C. 6i8; 
Fawcett v. Fowlis, 7 B. & C. 3D4; Ash
croft v. Bourne, 3 B. & Ad. 684; Mather 
t·. IIocld, 8 Johns. 44; Mackahoy v. Com
monwealth, 2 Yirg. Cas. 270; Ex parte 
Kellogg, 6 Vt. 500; State v. Scott, 1 
Bailey, 294; Facey v. Fuller, 13 11ich. 
527 ; Wall v. Trumbull, 1G 1lich. 228; 
Sheldon t·. Wright, 5 N. Y. 4\J7; Wanzer 
v. Howland, 10 Wis. 1G; Ricketts v. 
Spraker, 77 Ind. 371; Fanning i-. Krapfl, 
68 Iowa, 244; Schee i·. La Grange, 42 
N. W. Hep. Gl6 (Iowa); Sims v. Gay, 
109 Ind. 501 ; Epping v. Robinson, 21 
Fla. 36; Freeman on Judgments, § 5:23, 
and cases cited. 
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to the case before it. It is a general rule that irregularities in 
the course of judicial proceedings do not render them void.1 An 
irregularity may Le defined as the failure to observe that par
ticula1· course of proceeding which, conformably with the practice 
of the court, ought to have bceu oLsei-ved in the case ; 2 and if a 
party claims to be aggrieved Ly this, he must apply to the court 
in which the suit is pending to set aside the proceedings, or to 
give him such other redress as he thinks himself entitled to ; 01· 

he must take steps to haYe the judgment reversed by remodng 
the case for re\'iew to an appellate court, if any such there be. 
Wherever the question of the validity of the proceedings arises 
in any collateral suit, he will be held bound by them to the same 
extent as if in all respects the court had proceeded according to 
law. An irregularity cannot be taken adrnntage of collaterally; 
that is to say, in any other suit than that in which the irregular
ity occurs, or on appeal or process in error therefrom. And even 
in the same proceeding an irregularity may be waived, and will 
commonly be held to be waived if the party entitled to complain 
of it shall take any subsequent step in the case inconsistent with 
an intent on his part to take advantage of it.3 

We have thus briefly indicated the cases in which judicial 
action may be treated as void because not in accordance with the 
law of the land. The design of the present work does not per
mit an enlarged discussion of the topics which suggest themseh-es 
in this connection, and which, however interesting and important, 
do not specially pertain to the subject of constitutional law. 

1 Ex parte Kellogg, 6 Vt. 500; Edger
ton v. Hart, 8 Vt. 208; Carter v. Walker, 
2 Ohio St. 330; White 1,. Crow, 110 U. S. 
183; Fox v. Cottage, &c. Ass., 81 Ya. 677; 
King v. Ilurdett, 28 W. Ya. 601; Levan,,. 
Millholland, 114 Pa. St. 49; Weiss v. 
Guerineau, 109 Ind. 438 ; Rosenheim i•. 

Hartsock, 90 Mo. 357; Head v. Daniels, 
38 Kan. 1; Spillman v. Williams, 91 N. C. 
483; Freeman on J udgrnents, § 135. See 
Matthews v. Densmore, 109 U. S. 216; 
Bonney v. Bowman, G3 Miss. 1G6. Com
pare Seamster v. Blackstock, 83 Va. 232. 
Even if a court, after acquiring jnris
diction, were to render judgment without 
trial or an opportunity for hearing, the 
judgment would not be void, but only 
erroneous. Clark v. County Court, 55 
Cal. Hl9. 

A judge cannot perform any judicial 
act wheu he is beyond the limits of his 
State; not even the granting of a certi<>
rari. Buchanan v. Jones, 12 Ga. 612. 

2 " The doing or not doing that in the 
cornluct of a suit at law, which, conform
ably to the practice of the court, ought 
or ought not to be done." Bouv. Law. 
rnc. See Dick v. McLaurin, G3 N. C. 185. 

a Robinson v. West, 1 Sandf. 19; Ma
lone i·. Cli!rk, 2 Hill, 657; Wood v. Ran
dall, 5 Hill, 264; Baker v. Kerr, 13 Iowa, 
384; Loomis v. Wadhams, 8 Gray, 55i; 
Warren v. Glynn, 37 N. H. 340. A 
strong instance of waiver is where, on 
appeal from a court having no jurisdic
tion of the subject-matter to a court hav
ing general jurisdiction, the parties going 
to trial without objection are held bound 
by the judgment. Randolph Co. v. Ralls, 
18 Ill. 29; Wells v. Scott, 4 Mich. 
347; Tower v. Lamb, 6 Mich. 362. If an 
objection to proceeding with a jury of 
less than twelve is overruled, it is not 
waived by moving for judgment on the 
findings of such jury. Eshelman v. 
Chicago, &c. Ry. Co., Gi Iowa, 296. 
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But a party in any case has a right to demand tlu;,t the judg
ment of the court be given upon his suit, and he cannot be bound 
by a delegated exercise of judicial µower, whether the delegation 
be by the courts or by legislative act devohing judicial duties on 
ministerial officera.1 Proceedi11gs in any such case would be 
void ; but they must be carefully distinguished from those cases 
in which the court has itself acted, though irregularly. All the 
State constitutions preserve the right of trial by jury, for civil as 
well as for criminal cases, with such exceptions as are specified, 
and which for the most part consist in such cases as are of small 
consequence, and are triable in inferior courts. The constitu
tional provisions do not extend the right; they only secure it in 
the cases in which it was a matter of right before.2 But in doing 

1 Hall v. Marks, 34 Ill. 358 ; Chandler 
:i. Nash, 5 ~Iieh. 409. It is not competent 
to provide by statute that the judge may 
call a member of the bar to sit in his 
place in a special case. " The legisla
ture has no power to authorize a district 
judge to place his judicial robe upon the 
shoulders of any man." \Vinchester v. 
Ayres, 4 Greene (Iowa), 104. See 
·wright v. Boon, 2 Greene (fowa), 458; 
Michales v. Hine, 3 Greene (Iowa), 470; 
Smith v. Frisbie, 7 Iowa, 486. To allow 
it would be to provide a mode for 
choosing judges different from that pre
scribed by the Constitution. State v. 
Phillips, 27 La. Ann. (363; State v. Fritz 
27 La. Ann. 689. Even the consent of 
parties would not give the jurlge this 
authority. Hoagland v. Creed, 81 Ill. 
506; Andrews v. Beck, 23 Tex. 455; 
Haverly I. M. Co. v. Howcutt, 6 Col. 
57 4. In Missouri there is statutory pro
vision for a special judge. State v. Hos
mer, 85 Mo. 533. Under the TennC'ssee 
statute a special judge can act only in 
civil cases. Neil v. State, 2 Lea, 67 4. 
It is competent to send a case to referees 
or to a master for investigation of ac
counts. Underwood v. McDuffee, 15 
l\lich. 361 ; Hard v. Burton, 79 Ill. 50t 
All the issues in a case involving accounts 
may be referred. Huston v. \V ads worth, 
5 Col. 213. But it is not competent to 
give the referee power, of final deeision. 
Johnson v. Wallace, 7 Ohio, 34:2; King v. 
Hopkins, 57 N. H. 334; St. Paul, &c. R. 
R. Co. v. Gardner, 1!) l\Iinn. 132; s. c. 18 
Am. Rep. 334. A decree for the payment 
of money must specify the precise amount 
to be paid, and not leave it to subsequent 

computation. Aldrich v. Sharp, 4 Ill. 
2Gl; Smith v. Trimble, 27 Ill. 132. For 
the general principle that judicial power 
cannot be delegated, see further, Gough v. 
Dorsey, 27 Wis. 119; ~lilwaukee Indus
trial Sehool v. Supervisors, 40 Wis. 328; 
Allor v. County Auditors, 43 Mich. 76; 
Ward v Farwell, 97 Ill. 593. A justice 
having power to issue writs as the com
mencement of suit, cannot issue them in 
hlank to be filled up by parties or by 
ministerial officers. Pierce i,, Hubbard. 
10 Johns. 40:i; Craighea,I v. Martin, 25 
Minn. 41. But a writ will not necessarily 
be quashed because filler! up by an un
authorize,] person. Kinne v. Hinman, 58 
.N. H. 3()3, The clerk of a court of rec
ord may be authorize,! to enter up judg
ment in vaeation against a defendant 
whose indebtedness i; admitted of record: 
Lathrop v. Snyder, 1 i \Yi~. 110; but not 
in other cases. ~ee Grattan v. Matteson, 
51 Iowa, 229; Keith v. Kellogg, 97 Ill. 
l4 7. Snch an entry not authorized or 
approver] by the court is void. Balm "· 
?\unn, G:l Ia. 641; ;\litchell v. St. John, 98 
Incl. 5\18. For the distinction between 
jmlicial and ministerial action, see Flour
noy v. Jeffersonville, 17 Ind. 169; People 
v. Bennett, 29 :\Iich. 451. 

2 Backus ,,. Lebanon, 11 N. H. 19; 
Opinions of Judges, 41 N. H. 550; Dane 
Co. v. Dunning, 20 \Yis. 210; Stilwell v. 
Kellogg, 14 Wis. 461; Mead v. Walker, 
17 \Vis. 180; Commissioners v. Seabrook, 
2 Stroh. 560; Tabor , .. Cook, 15 i\Tich. 
322; Lake Erie, &c. R. R. Co. i•. Heath, 
fl Ind. 558; Byers v. Commonwealth, 42 
Pa. St. 80; State v. Peterson, 41 '\"t. 
50-1; In re HackC'tt, 53 Vt. 354; Buffalo, 
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this, they preserve the historical jury of twelve men,1 with all its 
incidents, unless a contrary purpose clearly appears. The party 
is therefore entitled to examine into the qnalifications and im
partiality of jurors ; 2 and to haw: the proceedings pulJlie; 3 and no 
conditions can be imposed upon the exercise of the right that 
shall impair its Yaluc arnl uscfulness.4 It has been held, however, 
in many cases, that it is competent to deny to parties the privi
lege of a trial in a court of first instance, proYidcd the right is 
allowed on appeal.5 It is undoubtedly competent to create new 

&c. R. H. Co. v. Ferris, 26 Tex. 588; 
Sancls v. Kim\Jark, '27 :N. Y. 147; Howdl 
v. Fry, 19 Ohio St. 55(3; Guile v. Ilrown, 
38 Conn. :!'37; Howe v. l'lainfielcl, 37 
N. J. 145; Commissioners v. Morrison, 2'2 
Minn. 178. These provisions do not 
apply to equita\Jle causes or proceedings: 
Flaherty v. MeCormick, 113 Ill. 5:)8; 
State L'. Churehill, 48 Ark. 4'2li; Mahan v. 
Cavender, 77 Ga. 118; In re Burrows, :13 
Kan. 676; Eikenberry v. Edwards, 67 Iowa, 
6Hl; :\leKinsey L'. Squires, 9 S. E. Rep. 53 
("\V. Va.); not even to enjoining ancl 
abating a building as a liquor nuisance ; 
Carleton 'I), Rugg, 149 Mass. 550 ; 
nor to special statutory drainage pro
ceedings: Lipes i·. Hann, 104 Ind. 503; 
nor to proceedings to clekrmine lunacy : 
County of Illack Hawk v. Springer, 58 
Iowa, 417 ; Croeker v. State, 60 Wis. 553; 
nor to summary landlord ancl tenant pro
cee,Jings: Frazee v. Ileattie, 26 S. C. 348; 
nor to a hearing as to damages on default 
in tort; Seeley v. Ilridgeport, 53 Conn. 1; 
nor to insolvency proceedings, ,v eston v. 
Loyhed, 30 Minn. 2:ll; contra, Hisser v. 
}foyt, 53 Mich. 185. Nor do they pre
vent a court from denying a new trial 
unless plaintiff remits a part of the ver
dict. Arkansas V. L. &c. Co. v. Mann, 
130 U. S. ll9. Nor summary distress for 
rent if a jury may be had hy replevying 
property seized. Illanchard v. Raines, 
20 Fla. 467. They clo prevent making 
thP fin,lings of appraisers conclusive 
evi,lence of value, ownership, and injury, 
where stock is killed by a railroad. 
Grn,·es v. Nor. Pac. R. R. Co., 5 Mont. 
5G6. That notwithstanding jury trial is 
preserved, the jurisdiction of justices to 
try petty cases without jury may be 
extenrled, see Ileers v. Beers, 4 Conn. 
585; s. c. 10 Am. Dec. 186; Kedclie v. 
Moore, 2 Murph. 41; s. c. 5 Am. Dec. 
518. 

1 See ante, p. 389. And sec the gen
eral examination of the suuject histori
cally in Hagany v. Cohnen, 29 Ohio St. 
8~; and Copp v. Henniker, 55 :S. 11. 179. 
A statute allowing less than twel\'c to sit 
if a juror is sick is bacl. Eshelman v. Chi
cago, &c. Ry. Co, 67 Iowa, 2DG. Ilut a jury 
of six may be allowecl in inferior courts. 
Higgins v. Farmers' Ins. Co., 60 Iowa, 50. 
One of less than twelve may act in stat
utory highway proceedings. McManus 
v. McDonough, 107 Ill. 95. 

2 Palmore v. State, 29 Ark. 249; Paul 
v. Detroit, 32 i\Iiel1. 108. 

a Watertown Bank &c. v. lVIix, 51 
N. Y. 558. 

4 Greene v. Briggs, 1 Curt. C. C. 311; 
Lincoln v. Smith, 27 Yt. 328; Norris
town, &c. Co. v. Ilurket, 26 Incl. 53; State 
v. Gurney, 37 Me. 156; Copp v. Henni
ker, 55 :N'. H. 179. It is not inaclmissiule, 
however, to require of a party demanding 
a jury that he shall pay the jury fee. 
Randall v. Kehlor, 60 :'Ile. '37; Conners v. 
Burlington &c. Ry. Co., 74 Iowa, 383; 
Conneau i·. Geis, 73 Cal. 176. 

5 Emerick v. Harris, 1 Ilinn. 416; 
Ilidclle v. Commonwealth, 13 S. & R. 405; 
McDonald v. Schell, 6 S. & R. 240; Ked
die v. Moore, 2 l\forph. 41 ; Wilson v. 
Simonton, 1 Hawks, 482; Monfore] 'I). 

Barney, 8 Y erg. 44-±; Beers v. Ileers, 4 
Conn. 5.15; s. c 10 Am. Dec. lt-G; State 
v. Brennan's Liquors, 25 Conn. 278; Cur
tis v. Gill, :H Conn. 49; Reckner v. '\Var
ner, 22 Ohio St. 275; Jones v. Robbins, 8 
Gray, 329; Hapgood v. Doherty, 8 Gray, 
373; Flint River, &c. Co. L'. :Foster, 5 Ga. 
194; State v. Ileneke, 9 Iowa, 203; Lin
coln v. Smith, 27 '\Tt. 328, 3(30; Steuart v. 
Baltimore, 7 '.Ile]. 500; Commonwealth 
v. Whitney, 108 '.lfass. 5; Maxwell v. 
Com'rs Fulton Co., 119 Incl. 20; Hel
verstine v. Yantes, 11 S. W. Hep. 811 
(Ky.J; BeaslPy v. Ileckley, 2cl W. Va. 
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tribunals without common-law powers, and to authorize them to 
proceed without a jury ; but a change in the forms of action will 
not authorize submitting common-law rights to a tribunal ir. which 
no jury is allowed.1 In any case, we suppose a failure to award 
a jury on proper demand would be an irregularity merely, render
ing the proceedings liable to reversal, but not making them void. 

There is also a maxim of law regarding judicial action which 
may have an important bearing upon the constitutional validity 
of judgments in some cases. No one ought to be a judge in his 
own cause ; aud so inflexible and so manifestly just is this rule, 
that Lord Coke has laid it down that " even an act of Parliament 
made against natural equity, as to make a man a judge in his own 
case, is void in itself; for Jura naturce sunt immutabilia, and they 
are leges leyum." 2 

This maxim applies in all cases where judicial functions are 
to be exercised, and excludes all who are interested, howernr re
motely, from taking µart in their exercise. It is not left to the 
discrntion of a judge, or to his sense of decency, to decide whether 
he shall act or not; all his powers are subject to this absolute 
limitation; and when his own rights are in question, he has no 
authority to determine the cause.3 Nor is it essential that the 

81; State v. Fitzpatrick, 11 At!. Rep. 773 
(R. I.). Bt1t the recognizance to the 
lower court on appeal niust not be bur
dened with unreasonable conditions. 
Liqt1ors of Mcsorley, 15 R. I. 608. 
Compare Ju 1·e l\Iarron, 60 Vt. l\J'.), 

But that this could not be admissible 
in criminal cases was held in :\fatter of 
Dana, 7 Benedict, 1, by Ju,lge Blatch(ol'd, 
who very sensibly remarks," In my ju,lg
ment the accused is entitled, not to be 
first convicted by a court, and then to be 
acquitte,l by a jury, but to be convicted or 
acquitted in the first instance by a jury." 
On a charge of criminal conspiracy, a 
prisoner has a right to jury trial, "from 
the first moment and in whatever eonrt 
he is put on trial for the offence clrnrgerl." 
Call 1n v. Wilson, 127 U. S 540. If in a 
lower court one has had a jury trial and 
appeals to a higher nisi prws court, he 
cannot be deprived of a jury there. Mc
Ginty v. Carter, 48 N. J. L. 113. That the 
right to jury trial in civil cases may be 
waived by tailure to denrnnrl it, see Glea
son u. Keteltas, 17 N. Y. 4!11; Baird i·. 

Mayor, 74 N. Y. 382; Garrison 1·. Hollins, 
2 Lea, G84; Foster v. Morse, 132 Mass. 
354. That it is competent to provide that 

the failure to file an affidavit of defence 
shall entitle the plaintiff to judgment, see 
Hoffman v. Locke, 19 Pa. St. 57; Law
rance v. Born, 86 Pa. St 225; Dortie v. 
Lockwood, 61 Ga. 293. 

1 See Rhines v. Clark, 51 Pa. St. 96. 
Compare Haines v. Levin, 51 Pa. St. 
4U; Haine's Appeal, ,::i Pa. St. lfl9. 
Whether jury trial is of right in q110 u·ar
muto cases, see State v. Allen, 5 Kan. 213; 
State v. Johmon, 26 Ark. 281; WilJiam
son "· Lane, 52 Tex. 335; State"· Vail, 
53 Mo. 97; State v. Lupton, G-1 :\fo. 415; 
~- c. 27 Am. Rep. 253; People v. Cicott, 
16 :\fich. 283; People , .. Rail roar! Co., 57 
N. Y. Hll; Royal v. Thomas, 28 Gratt. 
130; s. c. 26 Am. Rep. 335; and cases, 
p. 786, note 2, post. 

2 Co. Lit. § 212. See Day v. Savadge, 
Hobart, 85. We should not ventnre to 
predict, however, that even in a case of 
this kind, if one coulrl be imagined to ex
ist, the courts would declare the act of 
Parliament voirl; though they wm1ld 
never find such an intent in the statute, if 
any othe~ could possibly be made consist
ent with the word,. 

3 \"vashington Ins. Co. i·. Price, Hopk. 
Ch. 2; Sigourney v. Sililey, 21 Pick. 101; 
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judge be a party named in the record ; if the suit is brought or 
defended in his interest, or if he is a corporator in a corporation 
which is a party, or which will be benefited or damnified by the 
judgment, he is equally excluded as if he were the party named.1 

Accordingly, where the Lord Chancellor, who was a shareholder 
in a company in whose farnr the Vice-Chancellor had rendered a 
decree, atlirmed this decree, the House of Lords reversed the de 
cree on this ground, Lord Oarnpbell observing: " It is of the last 
importance that the maxim that ' no man is to be a judge in his 
own cause' should be held sacred. And that is not to be con• 
fined to a cause in which he is a party, but applies to a cause in 
which he has an interest." "\Ve have again and again set aside 
proceedings in inferior tribunals, because an indiddual who had 
an interest in a cause took a part in the decision. And it will 
have a most salutary effect on these tribunals, when it is known 
that this high court of last resort, in a case in which the Lord 
Chancellor of England had an interest, considered that his decree 
was on that account a decree not according to law, and was set 
aside. This will be a lesson to all inferior tribunals to take care, 
not only that in their decrees they are not influenced by their per• 
sonal interest, but to avoid the appearance of laboring under such 
an influence." 2 

It is matter of some interest to know whether the legislatures 
of the American States can set aside this maxim of the common 
law, and by express enactment permit one to act judicially when 
interested in the controversy. The maxim itself, it is said, in 
some cases, does not apply where, from necessity, the judge must 
proceed in the case, there being no other tribunal authorized to 
act ; 3 but we prefer the opinion of Chancellor Sandford of New 

Freeman on Jurlgments, § 144. A judge 
of probate cannot aet upon an c'state of 
which he is executor: Bedell v. Bailey, 
58 N. H. 62; or creditor, Burks v. Ben
nett, 62 Tex. 277. Compare Matter of 
Hancoek, 91 N. Y 284. A justice may 
sit, although he has received for collec
tion the note in suit. Moon v. Stevens, 
53 ;\Iieh. 144. 

1 Washington Ins. Co. i•. Price, Hopk. 
Ch. I ; Dimes t'. Proprietors of Grand 
Junction Canal, 3 House of Lorrls Casps, 
759; Pearee v. Atwood, rn Mass. 324; 
Kentish Artillery r. Gardiner, 15 R.'l. 296; 
Peck v. Freeholrlers of Essex, 20 N. J. 
457; Commonwealth v MeLane, 4 Gray, 
427 ; Dively v. Cedar Falls, 21 Iowa, 565; 
Clark v. Lamb, 2 Allen, 396; Stockwell 

v. White Lake, 22 Mich. 341; Petition of 
New Boston, 49 N. H. 328. If the prop
erty of a judge from its situation will be 
affected like complainant's by his ruling 
he cannot sit. North Bloomfield G. ':\1. 
Co. v. Keyser, 58 Cal 315. As to disquali
fication by relat10nship, see Russell v. 
Belcher, 76 Me. 501 ; Patterson v. Collier, 
76 Ga. 419; Jordan v. Moore, 65 Tex. 
36:3; Hume v. Commercial Bank, IO 
Lea, 1. 

2 Dimes 1,. Proprietors of Grand Junc• 
tion Canal, 3 House of Lords Cases, 759, 
793. 

3 Ranger v. Great Western R., 5 House 
of Lords Cases, 72, 88; Stuart v. Meehan• 
ics' & Farmers' Bank, 19 Johns. 49G. 
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York, that in such a case it belongs to the power which created 
such a court to provide another in which this judge may be R 

party; and whether another tribunal is established or not, he at 
least is not entrusted with authority to determine his own rights, 
or his own wrongs.1 

It has been held that where the interest was that of corporator 
in a municipal corporation, the legislature might provide that it 
should constitute no disqualification where the corporation was 
a party. But the ground of this ruling appears to be, that the 
interest is so remote, trifling, and insignificant, that it may fairly 
be supposed to be incapable of affecting the judgment or of in
fluencing the conduct of an individual.2 And where penalties 
are imposed, to be recovered only in a municipal court, the judges 
or jurors in which would be interested as corporators in the re
covery, the law providing for such recovery must be regarded as 
precluding the objection of interest.3 And it is very common, in 
a certain class of cases, for the law to provide that certain town
ship and county officers shall audit their own accounts for ser
vices rendered the public; but in such case there is no adversary 
party, unless the State, which passes the law, or the municipali
ties, which are its component parts and subject to its control, can 
be regarded as such. 

But except in cases resting upon such reasons, we do not see 
how the legislature can have any power to abolish a maxim which 
is among the fundamentals of judicial authority. The people of 
the State, when framing their constitution, may possibly establish 
so great an anomaly, if they see fit; 4 but if the legislature is en
trusted with apportioning and providing for the exercise of the 
judicial power, we cannot understand it to be authorized, in the 
execution of this trust, to do that which has never been recog
nized as being within the province of the judicial authority. To 
empower one party to a controversy to decide it for himself is not 

1 Washington Insurance Co. v. Price, 
Hopk. Ch. 1. This subject was consid
ered in HRll "· Thayer, 105 llfass. 219, and 
an appointment by a judge of probate of 
his wife's brother as administrator of an 
estate of which her father was a princi
pal creditor was held void. And see 
People v. Gies, 25 Mich. 83. 

2 Commonwealth 1,. Heed, 1 Gray, 475; 
Justices v. Fennimore, l N. J. l!l0; Com
missioners v. Little, 3 Ohio, 289; l\lin
nenpolis v. Wilkin, 30 Minn. 140. See 
Foreman v. Marianna, 43 Ark. :l:24, case 
of annexing territory; Sauls v. Freeman, 

4 Sou. Rep. 525 (Fla.), case of changing 
county seat. 

3 Commonwealth v. Ryan, 5 Mass. 90; 
Hill v. Wells, 6 Pick. 104; Commonwealth 
,,. Emery, 11 Cush. 406; State v. Craig, 
80 Me. 85; In re Guerrero, 69 Cal. 88. 

4 Matter of Leefe, 2 Barb. Ch. 39. 
Even this must be cleemed doubtful since 
the adoption of the fourteenth article of 
the amendments to the federal Constitu
tion, which denies to the State the right 
to deprive one of life, liberty, or property, 
without due process of law. 
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within the legislatiYe authority, because it is not the establiRhmcnt 
of any rule of action or decision, lmt is a placing of the other 
party, so far as tlrnt controYcrsy is conccrnc<l, out of the protec
tion of the law, and submitting him to the control of one whose 
interest it will be to decide arbitrarily and unjustly.1 

~or do we see how the objection of interest can be waiYcd by 
the other party. If not taken before the decision is rendered, it 
will avail in an appellate court; and the suit may there be dis
missed on that grouud.2 The judge acting in such a case is not 
simply proceeding irregularly, but he is acting without jurisdic
tion. And if one of the judges constituting a court is disquali
fied on this ground, the judgment will be void, eYen though the 
proper number may ham concurred in the result, not reckoning 
the interested party .3 

Mere formal acts necessary to enable the case to be brought 
before a proper tribunal for adjudication, an interested judge may 
do; 4 but that is the extent of his power. 

1 See Ames v. Port Huron Log-Driv
ing and Booming Co., 11 Mich. 130; Hnll 
v. Thayer, 106 :Mass. 219; State"· Crane, 
36 N. J. 39-l; Cypress Pond Draining Co. 
v. Hooper, :t Ml't. (Ky.) 350; Scuffletown 
Fence Co. i·. l\IcAllister, 12 Bush, 312; 
Reams v. Kearns, 6 Cold. 217. No power 
to make a municipal corporation party 
and judge in the same controversy can 
constitutionally be given. Lanfear v. 
Mayor, 4 La. 97; s. c. 23 Am. Dec. 47i. 

2 Richardson v. Welcome, 6 Cush. 332; 
Dimes 1·. Proprietors of Grand Junction 
Canal, 3 H. L. Cas. 759. And see Sigour
ney v. Sible.v, 21 Pick. 101; Oakley v. 
Aspinwall, 3 N. Y. 647. But it is held in 
Pettigrew v. Washington Co., 43 Ark. 33, 
tlrnt after juilgment it is too late to ob
ject that relationship to a party disquali
fierl a j nd'.(e. 

3 In Queen ,,. Justices of Hertford
shire, (i Q. B. 763, it was decided that, if 
any one of the magistrates hearing a case 
at sessions was interested, the court was 
improperly constituted, and an order made 

in the case should be quashed. It was 
also deci.Je,I that it was no answer to the 
objection that thr>re was a majority in 
favor of the decision without reckoning 
the interested party, nor that the inter
ested party withdrew before the cleeision, 
if he appeared to have joined in discuss
ing the matter with the other magis
trates. See also The Queen v. ,T ustices 
of Suffolk, 18 Q. B. 416; The Queen v. 
Justices of London, 18 Q. B. 4.!l; Pe
ninsula R. l{. Co. v. Howard, 20 .Mich. 
18. 

4 Richardson v. Boston, 1 Curtis, C. C. 
250; Washington Insurance Co. t·. Price, 
Hopk. Ch. 1; Buckingham v. Davis, 9 
Md 324; Heydenfeldt v. Towns, 27 Ala. 
423; State v. Judge, 37 La. Ann. 253. 
If the judge who renders judgment in a 
cause had previously been attorney in 
it, the judgment is a nullity. Reams v. 
Kearns, 5 Cold. 217; Slaven v. Wheeler, 58 
Tex. 23. So though the case in suit is 
not precisely the one in which he has been 
consulted. ::Sewcome v. Light, 58 Tex. 141. 
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CHAPTER XIV. 

THE POWER OF TAXATION. 

THE power to impose taxes is one so unlimited in force and so 
searching in extent, that the courts scarcely venture to declare 
that it is subject to any restrictions whatever, except such as rest 
in the discretion of the authority which exercises it. It reaches 
to every trade or occupation; to every object of industry, use, or 
enjoyment; to every species of possession; and it imposes a bur
den which, in case of failure to discharge it, may be followed by 
seizure and sale or confiscation of property. No attribute of 
sovereignty is more pervading, and at no point does the power of 
the government affect more constantly and intimately all the re
lations of life than through the exactions made under it. 

Taxes are defined to be burdens or charges imposed hy the 
legislative power upon persons or property, to raise money for 
public pnrpo:,;es.1 The power to tax rests upon necessity, and 
is inherent in every sovereignty. The legislature of every free 
State will possess it under the general grant of legislative power, 
whether particularly specified in the constitution among the pow
ers to be exercised by it or not. No constitutional government 
can rxist without it, and no arl>itrary government without regular 
and steady taxation could be anything bnt un oppressive and 
vexatious despotism, since the only alternatiYe to taxation woultl 
be a forced extortion for the needs of go',ernment from such per
sons or objects as the men in power might select as victims. Chief 
Justice .LWai·shall has said of this power: "The power of taxing 
the people and their property is essential to the Yery existence of 
government, and may be legitimately exercised on the objects to 

1 Blackwell on Tax Titles, 1. A tax der." Montesquieu, Spirit of the Laws, 
is a contribution imposed by government b. 12, c. 30. In its most enlarged sense 
on inrlividuals for the sen-ice of the State. the word "taxes" em braces all the regular 
It is distinguished from a subsidy as being impositions made by government upon 
certain and orderly, which is shown in its the person, property, privil,·ges, occnpa
derivation from GrPek, -ref.!•~, ordo, order tions, and enjoyments of the people for 
or arrangement. Jacob, Law Die.; Bou- the purpose of raising public revenue. 
vier, Law Die. "The revenues of a State See Perry v. "\Vashbnrn, 20 Cal. 318, 350; 
are a portion that each subject gh·es of Loan Association i•. Topeka, 20 1.Y all. 655, 
his propntv in orcler to secure, or to have, 66-.l; Van Horn t'. People, 40 l\lich. 183. 
the agreeaLle enjoyment of the remain-
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which it is applicable to the utmost extent to which the govern
ment may choose to carry it. The only security against the 
abuse of this power is found in the structure of the government 
itself. In imposing a tax, the legislature acts upon its constit
uents. This is, in general, a sufficient security against erroneous 
and oppressive taxation. The people of a State, therefore, give 
to their government a right of taxing themselves and their prop
erty; and as the exigencies of the government cannot be limited, 
they prescribe no limits to the exercise of this right, resting con
fidently on the interest of the legislator, and on the influence of 
the constituents over their representative, to guard them against 
its abuse." 1 

The same eminent judge has said in another case: "The power 
of legislation, and couseq nently of taxation, operates on all per
sons and property belonging to the body politic. This is an ori
ginal principle, which has its foundation in society itself. It is 
granted by all for the benefit of all. It resides in the govern
ment as part of itself, and need not be reserved where property 
of any description, or the right to use it in any manner, is granted 
to individuals or corporate bodies. However absolute the right 
of an individual may be, it is still in the nature of that right that 
it must bear a portion of the public burdens, and that portion 
must be determined by the legislature. This vital power may be 
abused; but the interest, wisdom, and justice of the representa
tive body, and its relations with its constituents, furnish the only 
security where there is no express contract against unjust and ex
cessive taxation, as well as against unwise legislation generally." 2 

And again, the same judge says, it is "unfit for the judicial de
partment to inquire what degree of taxation is the legitimate use, 
and what degree may amount to the abuse, of the power." 3 The 
like general views have been frequently expressed in other cases.4 

The Constitution of the United States declares that "the Con
gress shall have power to levy and collect taxes, duties, imposts, 
and excises to pay the debts, and provide for the common defence 
and general welfare of the United States; but all duties, imposts, 

I McCulloch v. Maryland, 4 Wheat. 
316, 428. 

2 l'rovi<lence Bank v. Billings, 4 Pet. 
514, 501. 

a McCulloch v. Maryland, 4 Wheat. 
316, 4:30. See Kirtland v. Hotchkiss, 100 
U.S. 4(ll; Boarcl of Education v. McLan,ls
borough, 36 Ohio St. 227; State v. Board 
of E,lueation, 88 Ohio St. 3. 

4 IGrby v. Shaw, 19 Pa. St. 258; 

Sharpless v. Mayor, &c., 21 Pa. St. 
147; vVeister v. Hade, 52 l'a. St. 47-1; 
Wingate v. Sluder, 6 Jones (N. C.), 6G2; 
Herriek v. Randolph, 13 Vt. 525; Ann
ington L'. Barnet, 15 Vt. 745; Thomas , .. 
Leland, 24 Wend. 65; Pt>ople v. \layor, 
&e. of Brooklyn, 4 N. Y. 419; PortLtn,l 
Bank v. Apthorp, 12 Mass. 252; Western 
Union Telegraph Co. v. Mayer, 28 Ohio 
St. 521. 
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and excises shall be uniform throughout the United States." 1 The 
duties, imposts, anu excises here specifieu are merely diff crent 
ki11us of taxes ; the first two term,; Lcing commonly applied to 
the levies made by governments on the importation and exporta
tion of commodities, \\'hile the term "excises" is applied to the 
taxes laid upon the manufacture, sale, or consumption of commoui
tics \\'ithin the country, upon licenses to pursue certain occupations, 
and upon corporate pri dlegcs. ''Ko tax or duty shall be laid on 
articles exported from any State ; " 2 bnt this provision of the 
Constitution is not violatcu by a requirement that an article in
tended for exportation shall be stampeu, as a protection against 
fraud. 3 Direct taxes, when laid by Congress, must be appor
tioned among the scYeral ~tates according to the rcpresentatiYe 
popnlation.4 The term" direct taxes," as employed in the Consti
tution, has a technical meaning, and embraces capitation ancl land 
taxPs only.5 These are express limitations, imposed by the Con
stitution upon the federal power to tax ; but there are some 
others which arc implied, and which under the complex system of 
Amel'ican goYernmcnt have the effect to exempt some subjects 
otherwise taxable from the scope and reach, according to circum
stances, of either the federal power to tax or the power of the 
seYeral States. One of the implied limitations is that which pre
cludes the States from taxing the agencies whereby the general 
goYernment performs its functions. The reason is that, if they 
possessed this authority, it would be within their power to impo,.:e 
taxation to an extent that might cripple, if not wholly defeat, the 
operations of the national authority within its proper and consti
tutional sphere of action. "That the power to tax," says Chief 
Justice Marshall," involves the power to destroy; that the power 
to destroy may defeat and render useless the power to create; that 
there is a plain repugnance in conferring on one goycrumcnt a 
power to control the constitutional measures of another, which 
other, ,Yith respect to those very measures, is declared to be 
supreme over that which exerts the control, - arc propositions 
not to be denied." And referring to the argument that confi
dence in the good faith of the State governments must forbid our 
indulging the anticipation of such consequences, he adds: "But 
all inconsistencies are to be reconciled by the magic of the word, 
- confidence. Taxation, it is said, does not necessarily and un
avoiuably destroy. To carry it to the excess of destruction would 

1 Const. U. S. Art. 1, § 8, cl. 1. 5 Hvlton v. United Stittes, 3 Ditll. 1 il 
2 Const. U.S. Art. 1, § D, el. 5. Pacifi; Ins. Co. v. Soule, 7 Wall. 433 
8 Pace v. Burgess, 02 U.S. 3i2. Veazie Bank , .. Fenno, 8 Wall. 533 
i Con~t.U. S. Art. I,§ 2; Art. 1,§ 9, cl. 4. Springer v. United States, 102 U. S. 586. 
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be an abuse, to presume which would banish that confidence 
which is essential to all government. But is this a case of confi
dence ? Would the people of any one State trust those of another 
with a power to control the most insignificant operations of their 
State government? We know they would not. Why then should 
we suppose that the people of any one State should be willing to 
trust those of another with a power to control the operations of a 
go,·ernment to which they have confided their most impnrtant 
and most valuable interests? In the legislature of the Union 
alone are all represented. The legislature of the Union alone, 
therefore, can be trusted by the people with the power of con
trolling measures which concern all, in the confidence that it will 
not be a bm,ed. This, then, is not a case of confidence." 1 

It follows as a logical result from this doctrine that if the Con
gress of the Union may constitutionally create a Bank of the 
U nitcd States, as an agency of the national government in the 
accomplishment of its constitutional purposes, any power of 
the f-!tates to tax such bank, or its property, or the means of per
forming its functions, unless with the consent of the United 
States, is precluded by necessary implication.2 For the like rea-

1 McCulloch v. Marylanil, 4 ·wheat. 
316, 4;31. The case involved the right of 
the State of Maryland to impose taxes 
upon the operations, within its limits, of 
the Dank of the United States, created 
by authority of Congress. "If," con
tinues the Chief Justice, "we apply the 
principle for which the State of Mary
land contends to the Constitution gener
ally, we shall find it capable of chan!a(in[.{ 
totally the character of that instrument. 
We shall find it capable of arresting all 
the measures of the government, and of 
prostrating it at the foot of the States. 
The American people have declared their 
Constitution, and the laws made in pur
suance thereof, to be supreme; but this 
principle would transfer the supremacy 
in fact to the States. If the States may 
tax one instrument employed by the gov
ernment in the execution of its powers, 
they may tax any and every other instru
ment. They may tax the mail; they 
may tax the mint; they may tax patent 
rights; they may tax the papers of the 
custom-house; they may tax Jmlicial 
process ; they may tax all the means em
ployed by the government to an excess 
which would defeat all the ends of gov
ernment. This was not intended by the 
American people. They did not design 

to make their government depenilent on 
the States" In Veazie Bank v. Fenno, 
8 Wall. 5:33, follower] and approved in 
:\ational Bank v. t;"nitecl States, 101 
U. S. 1, it was held competent for Con
gress, in aid of the circulation of the na
tional banks, to impose restraints upon 
the circulation of the State banks in the 
form of taxation. Perhaps no other case 
goes so far as this, in holding that taxa
tion may be imposed for other purposes 
than the raising of revenue, though the 
levy of duties upon imports with a view 
to incidental protection to domestic man
ufactures is upon a similar principle. 

2 McCulloch v. Maryland, 4 ·wheat. 
316; Osborn v. United States Bank, 9 
"\Vheat. 738; Dobbins "· Commissioners 
of Erie Co., 16 Pet. 435. But the doc
trine which exempts the instrumentalities 
of the general government from the in
fluence of State taxation, being founded 
on the implied necessity for the use of 
such instruments by the goYernment, 
such legislation as does not impair the 
usefulness or capability of such instru
ments to serve the government is not 
within the rule of prohibition. Kn tional 
Bank v. Commonwealth, 9 "\Vall. 33:l; 
Thompson v. Pacific R. R. Co., 9 Wall. 
579. 
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sons a State is prohibited from taxing an officer of the general 
go,·ernment for his office or its emolu111cnts; since such a tax, 
ha,·i11g- the effect to reduce the compensation for the senices pro
vided by the act of Congress, would to that extent conflict with 
such act, and tend to neutralize its pUl'pose.1 ;-;o the States may 
not impose taxes upon the obligations 01· evidences of debt issued 
by the general gornrnment upon the loans made to it, unless 
such taxation is permitted by law of Congress, and then only in 
the' manner such law shall prescribe,- any such tax being an 
impediment to the operations of the government in negotiating 
loans, and, in greater or less degree in proportion to its magni
tude, tending to cripple and embarrass the national po\\·cr.2 The 
tax upon the national securities is a tax upon the exercise of the 
power of Congress" to borrow money on the credit of the U nitcd 
States." The exercise of this power is interfered with to the ex
tent of the tax imposed under State authority; and the liability 
of the certificates of stock or other securities to taxation by a 
State, in the hands of in<liYi<luals, would necessarily affect their 
rnlue in market, aud therefore affect the free and unrestrained 
exercise of the power. "If the right to impose a tax exists, it is 
a right which, in its nature, acknowledges no limits. It may be 
carried to any extent within the jurisdiction of the State or cor
poration which imposes it, which the will of each State or corpo
ration may prescribe." 3 

1 Dobbins v. Commissioners of Erie 
Co., Hi Pet. 4:35. On similar grounds it is 
held in Canada that a provincial legisla
ture has no power to impose a tax on the 
official income of an officer of the Domin
ion government. Leprohon v. Ottawa, 
40 U. C. Hep. 486; s. c. on appeal, 2 Ont. 
A pp. Hep. 552. 

2 Wes ton v. Charleston, 2 Pet. 449; 
Bank of Commerce t'. Xcw York City, 2 
Black, 020; Bank Tax Case, 2 Wall. :200; 
Van Allen v. Assessors, 3 \Vall. 573; 
People v. Commissioners, 4 ,val!. 2-H; 
Bradley v. People, 4 Wall. 459; The 
Banks v. The l\Iayor, 7 ,val!. 1G; Bank v. 
Supervisors, 7 Wall. 20; State v. Rogers, 
79 l\Io. 283. For a kinclred doctrine see 
State ,,. Jackson, 33 ~- J. 450. 

8 Weston v. Charleston, 2 Pet. 449, 
466; Bank of Commerce v. New York 
City, 2 Black, 620; Bank Tax Case, 2 
Wall. 200; Society for Savings v. Coite, 
6 ,v all. 694. Revenue stamps are not 
taxable. Palfrey ,,. Boston, 101 Mass. 
329. Nor United States treasury notes. 

Montgomery County v. Elston, 32 Ind. 
27. Nor the premium on Lnited States 
bonds. People v. Com 'rs of Taxes, 00 N. 
Y. (j:}. In People v. United States, 93 III. 
30; s. c. 34 Am. Rt>p. 1G5, it w:is de
cided that property of the 'C'nitecl States, 
held for any purpose whatever, was not 
subject to State taxation. Citing Mc
Goon i•. Scales, 9 Wall. 23; Rail way Co. 
v. Prescott, 16 \Yall. 608. Lands within 
a State belonging to the United States hy 
purchase or failure of owner to pay direct 
taxes are exempt from State taxation 
while so owned. Van Bracklin "· Ten
nessee, 117 U. S.151. TheCcntra!Pacific 
& Southern Pacific Railroad Companies 
derive many of their franchises from the 
Cnited States. These cannot be taxe<I 
by a State without the consent of Con
gress. California v. Central Pacific R.H. 
Co., 127 U. S. 1. But land is taxable 
though the title is still in the 'C'nited 
States, if the real owner is entitled 
to a patent. "'is. Crntr. H_v. Co. v. 
Comstock, 71 Wis. 88. The property 
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If the States cannot tax the means by which the national gov
ernment performs its functions, neither, on the other hand and 
for the same reasons, can the latter tax the ageucies of the State 
governments. "The same supreme power which established the 
departments of the general government determined that the local 
governments should also exist for their own purposes, and made 
it impossible to protect the people in their common interests 
without them. Each of these seYeral agencies is confined to its 
own sphere, and all are strictly subordinate to the constitution 
which limits them, and independent of other agencies, except as 
thereby made dependent. There is nothing in the Constitution 
[ of the United States] which can be made to admit of any inter
ference by Congress with the secure existence of any State authority 
within its lawful bounds. And any such interference by the in
direct means of taxation is quite as much beyond the power of 
the national legislature as if the interference were direct and ex
treme." 1 It has therefore been held that the law of Congress 
requiring judicial prnccss to be stamped could not constitutionally 
be applied to the process of the State courts; since otherwise 
Congress might impose such restrictions upon the State courts as 
would put an end to their effectirn action, and be equirnlent 
practically to abolishing them altogether.2 And a similar ruling 
has been made in other analogous cases. 

of the \V<>stern Umon Telegraph Co., a 
New York corporation, lying in ;\Iassachu
setts, cannot escape taxation there as 
an agency of the federal government, 
although it hns the right to use post roads. 
W. U. Tel. Co. v. i\lassachusetts, 125 U. 
S. 530. That t~xation cannot be evaded 
by turning funds temporarily into llnited 
States notes just before the time for as
sessment, see Shotwell v. Moore, 129 U. 
s. 590. 

1 Fifiel<l i·. Close, 15 :\Iich. 505. "In 
respect to the reserved powers, the State 
is as sorcreign and inclependPnt as the 
general government. And if the means 
and instrumentalities employed by that 
government to carry into operation the 
powers grnnted to it are necessarily, and 
for the sake of self preservation, exempt 
from taxation by the States, why are not 
those of the States depencling upon their 
reserved powers, for like reasons, equally 
exempt from fecleral taxation 1 Their 
unimpaired existence in the one case is as 
essential as in the other. It is admitted 
that there is no express provision in the 
Constitution that prohibits the general 

government from taxing the means and 
instrumentalities of the States, nor is 
there any prohibiting the States from 
taxing the means an,! instrumentalities of 
that government. In both cases the ex
emption rests upon necessary implication, 
and is upheld by the great law of self
preservation; as any government, whose 
means employee] in conducting its opera
tions, if subject to the cont•o\ of another 
and distinct government, can only exist 
at the mercy of that government. Of 
what a1·ail are these means if :mother 
power may tax them at discretion~" 
Per Nelson, J., in Collector v. Day, 11 
Wall. 113, 12!. See also Ward 1,. Mary
land, 12 \Vall. 418,427; Railroad Co. v. 
Peniston, 18 Wall, 5, Freedman v. Sigel, 
10 Blatch. 327. 

~ Warren t·. Paul, 22 Ind. 2iG ; .T nnes 
1·. Estate of KePp, Hl Wis. 369; Fifield 
1·. Close, 15 ;\lich. 505; Union Bank v. 
Hill, 3 Col<!. 325; Smith v. Short, 40 Ala. 
385 ; Moore v. Quirk, 105 Mass. 49; s. c. 
7 Am. Rep. 4!l9. 

It has been repentP<lly decirlrd that 
the act of Congress which provided that 
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Strong as is the language employed to characterize the taxing 
power in some of the cases which have considered. this suhject, 
subsequent events have demonstrated that it was by no means 
extravagant. An enormous national debt has not only made 
imposts necessary which in some cases reach several hundred per 
cent of the original cost of the articles upon which they are im
posed, but the systems of State banking which were in force when 
the necessity for contracting that debt first arose, have been liter
ally taxed ont of existence by burdens avowedly imposed for that 
very purpose.1 If taxation is thus unlimited in its operation upon 
the objects within its reach, it cannot be extrarngant to say that 
the agencies of government are necessarily excepted from it, since 
otherwise its exercise might altogether destroy the government 
through the destrnction of its agencies. That which was pre
dicted as a possible evrnt has been demonstrated by actual facts 
to be within the compass of the power ; and if considerations of 
policy were important, it might be added that, if the States pos
sessed the authority to tax the agencies of the national govern
ment, they would hold within their hands a constitutional weapon 
which factious and disappointed parties would be able to wield 
with terrible effect when the policy of the national government 
did not accord with their views; while, on the other hand, if the 

certain papers not stamped should not be the enforcement of tax laws. Conizress 
received in evidence must be limited in cannot make void a tax deed issued Ly a 
its operation to the federal courts. Car- State. Sayles v. Da,·is, 22 Wis. :225. 
penter v. Snelling, 97 Mass. 452; Green Nor require a stamp upon the offieial 
v. Holway, 101 Mass. 243; s. c. 3 Am. bonds of State officers. State v. Garton, 
Rep. 3::30; Clemens v. Conrad, 19 Mich. 32 Ind. 1. Nor tax the salary of a State 
170; Haight v. Grist, 64 N. C. 739; Grif- officer. Collector v. Day, 11 W11ll. 113; 
fin 1·. Ranney, 35 Conn. 239; People v. Freedman v. Sigel, 10 Illatch. 327. Nor 
Gates, 4:3 N. Y. 40; Bowen v. Byrne, 55 forbid the recording of an unstamped in
Ill. 467; Hale v. Wilkinson, 21 Gratt. 75; strument under the State laws. ;\[oore v. 
Atkins v. Plympton, 44 Vt. 21; Bumpass Quirk, 105 Mass. 49; s. c. 7 Am. Hep. 
v. Taggart, 2() Ark. 398; 8. c. 7 Am. Rep. 490. "Power to tax for State purposes 
623; Sammons t•. Holloway, 21 Mich. is as much an exclusi,·e power in the 
162; s. c. 4 Am. Rep. 465; Duffy v. Hob- States, as the power to lay and collect 
son, 40 Cal. 240; Sparrer v. Eifler, 1 taxes to pay the debts and provi"cle for the 
Heisk. 63:3; McElvain t'. Mudd, 44 Ala. common defence and general welfare of 
48; s. c. 4 Am. Hep. 106; Burson v. the United States is an exclusive power 
Huntington, 21 Mieh. 415; s. c. 4 Am. in Congress." Clijford, J., Ward 1·. ~lary. 
Rep. 4fl7; Davis v. Richardson, 45 Miss. land, 12 Wall. 418, 427. In United Statps 
49fl; s. c. 7 Am. Hep. 7:32; Hunter v. v. Railroad Co, 17 Wall. 322, it was d~
Cohh. 1 Tinsh, 239; Craig n. Dimock, 47 cided that a munieipal corporation of a 
Ill. 308; Moore 1,. Moore, 47 N. Y. 467; State, being a portion of the sovereign 
s. c. 7 Am. Tlep. 466. Several of these power, was not subject to taxation uy 
cases have gone still farther, and declared Congress upon its shares of stock in a 
that CongrPss cannot preclude parties railroa,l company. 
from entering into c.,ntracts permitted I The constitutionality oftliis t11xation 
by the State laws, and that to declare was sustained by a divided court in Vear.ie 
them void was not a proper penalty for Bank v. Fenno, 8 Wall. 533. 

38 
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national government possessed a corresponding power over the 
agencies of the State governments, there would not be wantiug 
men who, in times of strong party excitement, would be willing 
and eager to resort to this power as a means of coercing the 
States in their legislation upon the subjects remaining under their 
control. 

There are other subjects which are or may be removed from 
the sphere of State taxation by force of the Constitution of the 
United States, or of the legislation of Congress under i.t. That 
instru~ent declares that " no State shall, without the consent of 
Congress, lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection 
laws." 1 This prohibition has led to some difficulty in its prac
tical application. Imports, as such, are not to be taxed generally; 
lrnt it was not the purpose of the Constitution to exclude per
manently from the sphere of State taxation all property brought 
into the CO\mtry from alJroad; and the difficulty encountered has 
been met with in endearnring te, indicate with sufficient accuracy 
for practical purposes the point of time at which articles imported 
cease to be regarded as imports within the meaning of the pro
hibition. In general terms it has Leen said that when the im
porter has so acted upon the thing imported that it has Lecome 
incorporated and mixed up with the mass of property in the 
country, it has perhaps lost its distinctive character as an import, 
and has become subject to the taxing power of the State ; but 
that while remaining the property of the importer, in his ware
house, in the original form or package in which it was importeJ, 
a tax upon it is too plainly a duty on imports to escape the pro
hibition in the Constitntion.2 And in the application of this rnle 
it was declared tlmt a State law which, for reYenu8 purposes, 
required an importer to take a license and pay fift.,· dollars before 
he should be permitted to sell a package of imported goods, 
was equivalent to laying a duty upon imports. It has also been 
held in another case, that a stamp duty imposed b_v the legis
lature of California upon hills of lading for gold or silver, trans
ported from that State to any port or place out of the State, 

I Const. U. S. art. 1, § 10, cl. 2. The 
provision has no application to articles 
transported merely from one State to 
another. Brown , .. Houston, 3-1 La. Ann. 
843; s. c. 39 Am. Rep. 28-1; affirmed, 114 
U. S. 622. See State ,,. Pittsburg, &e. 
Co., 6 Sou. Rep, 220 (La.). But an in
spection law applicable only to lime mnn
ufactured in Maine, is hei<l a regulation 

of commerce. Higgins v. Lime, 130 Mass. 
1. A State tax on aliL·n passengers is a 
tax on commerce though levied in ai,I of 
an inspection law. People .,. Compagnie 
&c., 107 U. S. 59. But a like impost uncler 
fe,leral law is valid. Head Money Ca~e~, 
112 u. s. 580. 

2 Rrown v. Maryland, 12 ,vheat. 41(\ 
441, per Jla,·sha/1, Ch.,J. 
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was in effect a tax upon exports, and the law was consequently 
voi<l.1 

Congress also is vested with power to regulate commerce. 
Thi, µowcr is not so fa1· exclusi"e as to pn·clmlc State legislation 
on matters either local iu theil' nature or operation, or intended 
to be mero aids to commerce, fo1· which special reguln.tious can 
more effectually provide; such as harbor pilotagc, beacons, buoys, 
the improyemcnt of naYigaule waters within the State, and the 
examination as to their fitness of railroad employees, provided 
::mch legislation docs not conflict with the regulations made by 
federal law.2 Except as to such matters the power of Congress 
over commerce with foreign nations and among the several States 
is exclusive. If Congress has made no express regulations with 
regard to such commerce, its inaction is equiYalcnt to a declara
tion that it shall be frec. 3 The States, therefore, can enforce no 
regulations which make foreign or inter-state commerce subject 
to the payment of tribute to them.4 Duties of tonnage the States 

l Almy v. California, 24 How. lnfl. 
See what is said of this case in Woodruff 
v l'·1rham, 8 ,val!. 12:], 1:37. And com
pare Jackson Iron Co. v. Aunitor-GenPral, 
3:l '.\lich. 488. See also Brumagim v. 
Tillinghast, 18 Cal. 265; Garrison "· 
Tillinghast, 18 Cal. 40-1; Ex parle ~lar
tin. 7 Xev. 140; Turner v. Rtate, G-i M,L 
240; Turner 1·. ~larylanrl, 107 U. S. 38. 
In tlie last two cases a law requiring an 
inspection of tohacco going out of the 
Rtate is sustained. The St0 tt•s cannot 
discriminate in taxation lwtween the pro
ductions of different States. "' el ton v. 
l\lissouri, 91 U.S. 275; Tiernan v. Rinker, 
102 U. R, 12:3. 

~ Cooley ,,. Board of Wardens, 12 
How. 29!); Wilson 11. Blackbird Creek 
Marsh Co., 2 Pet. 245; Gilman v. Phil
adelphia, :3 "' all. 713; E:r pa rte :,\Ic
Niel, 1:1 Wall. 23G; Henderson v. New 
York, 92 U. S. 2G!); Wilson v. l\fcNamee, 
102 l:'. :':. G72; :.\Iobile v. Kimball, 102 
U, S. 691; Escanaba Co. i·. Chicago, 107 
U. S. Gi8; Huse v. Glover, 11 !) U. S, G43; 
Willamette Iron B. Co. "· Uateh, 12G 
l'. S.1 ; Smith v. Alabama, l~-1 U. S. 4G.:;; 
Kasln·ille, C. & St. L. Hy. Co. , .. State, 
128 U. S, 96. A statute discriminating 
as to pilotage in favor of vessels from 
certain States is bad. Spraigue v. Thomp
son, 118 U. S. 90. Until Congress acts, 
Rtate quarantine regulations are valid, 
an,! an examinntion fee may be charged 
graded by the kind of vessel. Morgan's S. 

S. Co. v. Louisiana, 118 U. S. 455. See 
Train i:. Boston Disinfecting Co., 144 
l\Iass. 520. 

3 Welton i•. Mi~souri, 91 U. S. 275; 
Brown v. Houston, 114 U. S. 622; Wal
ling r. :\Iichigan, 116 U. S. 446; Robbins 
,:. Shelby Taxing Dist. 120 U. S. 489; 
Phila. S. S. Co. v. Pennsylvania, 122 U. S. 
326. 

4 In Brown v. Maryland, 12 Wheat. 
41!), 441, it was helcl that a license fee of 
fifty dollars, required by the State of an 
importer before he should be permitted 
to sell imported goods, was unconstitu
tional, as coming directly in conflict with 
the regulations of Congress over com
merce. So a tax on the amount of an 
auctioneer's sales was hel<l inoperative so 
far as it applied to sales of imported 
goocls made by him in the original pack
ages for the importer. Cook v. Pennsyl
vania, 97 U. S. GGG. So is any tax: which 
discriminates against imported goods. 
Tieman , .. Rinker, 102 U. S. 123. After 
property brought from another State has 
become part of the property in a State, it 
may l,e taxed like other property there: 
Brown z·. Houston, 11-1 U. S. 622; but 
not, ifit is taxe,l by reason of its being w 
brought. '\Yelton v. Missouri, 91 U. ~-
275. See Phila. S. S. Co. "· Pennsyl
vania, 122 U. :,. 326. A tax upon re
ceipts from the transportation of goorls 
from one State to another hy rail is \Jclcl. 
Case of State Freight Tax, 10 Wall. 232; 
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are also forbidden to lay.1 The meaning of this seems to be that 
vesseb must not be taxed as vehicles of commerce, according 
to capacity ; 2 but it is admitted they may be taxed like. othel' 
property.3 

It is also belie,·ed that that provision in the Constitution of the 
United States, which declares that " the citizens of each State 

Fargo v. Michigan, 121 U. S. 230. So is 
one upon the gross receipts from trans
portation by sea between different States, 
or to and from foreign countries: Phila. 
S. S. Co. v. Pennsylvania, 122 U. S. 326; 
impairing the force of Case of Tax on 
Rail way Gross Receipts, 15 Wall. 284; 
one upon gross receipts of car companies 
derived from inter-state business; State 
"· W ooclruff, &c. Co., 114 Ind. 155. See 
Central R. R. Co. v. Board of Assessors, 
49 N. J. L. 1. So is a privilege tax upon 
cars used as instruments of inter-state 
commerce. Pickard u. Pullman &c. Co., 
117 U. S. 34. So is the tax upon the 
capital stock of a foreign ferry corpora• 
tion engaged in such commerce, which 
lands and receives passengers ancl freight 
within the State. Gloucester Ferry Co. 
v. Pennsylvania, 114 U. S. 196. So is 
one on all telegraph messages sent out of 
a State. Telegraph Co. v. Texas, 105 U. 
S. 460. See Ratterman v. W. U. Tel. Co., 
127 U. S. 411. A State may not exact, 
a~ a cornlition of rloing business, a license 
from a comp:my, a large part of whose 
business is the transmission of inter-state 
telegrams. Leloup i·. Port of ~Iobile, 127 
U. S. 6-10. That is not domestic com
merce which in going between ports of 
the same State passes more than a ma
rine league from shore. Pacific Coast 
S. S. Co. v. Board R. It Com'rs, 18 Fed. 
Rep. 10. Compare Com. v. Lehigh Val
ley R. R. Co., 129 Pa. St. 308. For 
further discussion ·or this subject, see 
New York u. Miln, 11 Pet. 102; License 
Cases, 5 How. 50-l; Lin Sing v. Wash
burn, 20 Cal. 53-!; Erie Rail way Co. v. 
New Jersey, 31 N. J. 531, reversing same 
case in 30 N. J.; Pennsylvania H. R. Co. 
v. Commonwealth, 3 Grant, 128; Hinson 
v. Lott, 40 Ala. 123: Commonwealth v. 
Erie R. R., 62 Pa. St. 286; Osborne 1·. 

Mobile, 44 Ala. 403; s. c. in error, 16 
Wall. 470; State ,,. Philadelphia, &c. R. 
R. Co., 45 Md. 861; WalC'ott v. People, 
17 i\l ich. 68. In Cranrlall v. Nevacla, 6 
Wall. 35, it was held that a State law im-

posing a tax of one dollar on each person 
leaving the State by public conveyance 
was not void as coming in conflict with 
the control of Congress over commercP, 
though set aside on other grounds. Logs 
belonging to a non-resident are liable to be 
taxed though intended for transportation 
to another State, and partially prepared 
for it by being deposited at the place of 
shipment. Coe v. Errol, 1115 U. 8 517. 
See Corn'rs Brown Co. v. Standard Oil Co., 
103 Ind. 302. On the subject of inter-state 
commerce, see further, pp. 717, 7:20-725, 
737, post. Cooley on Taxation, 61-64. 

1 Const. of U. S. art. 1, § 10, cl. :2. 
2 Cannon v. New Orleans, 20 Wall. 

577; Huse i·. Glover, ll!l U. S. 5-1:1. f-ee 
Steamship Co. v. Port Wardens, 6 Wall. 
31; State Tonr,aga Tax Cases, 12 Wall. 
20-1; Inman Steamship Co. v. Tinker, 94 
U. S. 238; Lott v. Morgan, 41 Ala. 2-16; 
Johnson v. Drummond, 20 Gra tt. 419; 
State "· Charleston, 4 Rich. 286; John
son v. Loper, 46 N. J. L. 321. A license 
tax upon the business of running a ferry 
between two States is not a tonnage tax. 
Wiggins Ferry Co. v. East St. Louis, 107 
U. S. 365. But such tax upon running 
towboats between New Orleans ancl the 
Gulf is a regulation of commerce. ;\[ornn 
v. New Orleans, 112 U. S. 6!l. Tolls lmsed 
on tonnage may be charged for the use of 
improved waterways. Huse v. Glover, 
119 U. S. 5-13. Port dues may not he 
laid unless services are renrlere<l. Harbor 
Com'rs 1•. Pashley, 19 S. C. 315; Webb v. 
Dunn, 18 Fla. 721. 

3 See above cases. Also Peete v. Mor
gan, 1!l Wall. 581; Transportation C'o. 11. 

Wheeling, 99 U. S. 273. Wharfage 
charges are not forhitlilen by the a hove 
clause of the Constitution: Marshnll v. 
Vicksburg, IS \Vall. 1-16; Packet Co. "· 
Keokuk, 95 U. S. 80 ; Packet Co. v. 
St. Louis. JOO U. S 4:2:3; Vicksburg 11. To
bin, 100 U. S. 4:10; and they may he mea
sured by tonnage. Packet Co. v. Catletts
burg, 105 U. S. 559; Trnnsportation Co, 
v. Parkersburg, 107 U. S. 691. 
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shall be entitled to all the privileges and immunities of the citi
zcus of the several States," 1 will preclude any ~tatc from impos
ing upon the property which citizens of other States may own, or 
the business which they may cany 011 within its limits, any higher 
burdens by way of taxatiou than are imposed upon concspouding 
property or business of its own citizens. This is the express 
decision of the Supreme Court of Alabama,2 following in this 
particular the dictum of an eminent federal judge at an early day ,3 

and the same doctrine has been recently affirmed by the federal 
Supreme Court.4 As the States are forLidden to pass any laws 
irn:pairing the oLligation of contracts, they are of course precluded 
from levying any taxes which would ha ,·e that effect. Therefore, 
as was shown in a :previous chapter, if the State by any valid 
contract has oLligated itself not to tax particular property, or not 
to tax beyond a certain rate, a tax in disregard of the obligation 
is void.5 It is also helu that to tax in one State contracts owned 

1 Art. 4, § 2. A license tax may not 
be imposed upon one who <:ontracts with 
or i11duces laborers to leave a State. 
Joseph v. Randolph, 71 Ala. 4fl9. 

2 Wiley v. Parmer, 14 Ala. 627. 
3 IV ashinyton, J., in Corfield v. Coryell, 

4 Wash. C. C. 371,380. And see Camp
bell v. Morris, 3 II. & Mel-I. 554; Ward 
v. Morris, 4 H. & McH. 340; and other 
cases cited, ante, p. 24, note. See also 
Olivt•r v. Washington Mills, 11 Allen, 268. 

; Ward v. Maryland, 12 Wall. 419, 
480; Case of State Tax on Foreign Held 
Bonds, 15 Wall. 300. Compare Machine 
Co. v. Gage, 100 U. S. 676. A State can
not impose, for the privilege of doing busi
ness within its limits, a license tax upon 
travelling agents from other Sta1es, offer
ing for sale or selling merchandise, when 
none is imposed upon its own people. 
McGuire v. Parker, 32 La. Ann. 832. Or 
a heavier license tax upon non-residents 
than upon residents carrying on the same 
business. Ward v. Maryland, 12 Wall. 
418; State v. Wiggin, 64 N. H. 508. 
Nor a license tax upon those dealing in 
goods, wares, and merchandise not the 
product of the State, while imposing none 
on similar trarlers selling the products of 
the State. Welton v. Missouri, 91 U. S. 
2i5; Walling v. Miehigan, 116 U.S. -14G; 
Ex parte Thomas, 71 Cal. 204. See 
Graffty v. Rush ville, 107 Ind. 502; Mar
shallstown v. Rlum, 58 Iowa, 18!; Pacific 
,J•mction v. Dyer. 6-i Iowa, 38; Stale v. 
Pratt, 59 Vt. 502. Compare People v. 

Lyng, 42 N. W. Rep. 139 (Mich.); re
versed in U. S. Sup. Ct. April, 18\J0. Nor 
charge vessels loaded with the products 
of other States larger fees for the use of 
the public wharves than are charged ves
sels loaded with products of the same 
State. Guy v. Baltimore, 100 U. S. 434. 
See further Woodruff v. Parham, 8 \Vall. 
123; Cook v. Pennsylvania, 97 U. S. 566. 
"The negotiation of sales of goods which 
are in another State for the purposl> of 
introducing them into the State in which 
the negotiation is made is inter-state 
commerce," and a statute imposing a 
privilege license upon all person8 selling 
by sample within a Tennessee taxing 
district is void as applied to the <!rummer 
for an Ohio house, as interfering with 
such commerce, and this although Ten
nessee and foreign drummers are put on 
the same footing. Robbins v. Shelby 
Taxing District, 120 U. S. 489; Corson v. 
Maryland, Id. 502; Asher v. Texas, 128 
U. S. 129; State v. Agee, 83 Ala. 110; 
State v. Bracco, 9 S. E. Rep. 40! (N. C.); 
Simmons Hardware Co. v. ;\fcGuire, 3!) La. 
Ann. 848; :Fort Scott v. Pelton, 3\l Ran. 
76-1; Ex parte Rosenblatt, 19 ~ev. 4;;()_ 
But a license tax upon agents of foreif!;n 
express companies is not an interference 
with such commerce. Crutcher v. Com., 
12 S. W. Rep. 141 (Ky.). See, also, State 
1·. Richards, 9 S. E. Rep. 2-!,j (W. Va.). 

6 See ante, p. 338, and cases cited in 
note. 
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in another inipairs their obligation, even though they are made 
and are payaulc in the State imposing the tax, and are secured 
by mortgage, in that State.1 

Having thus indicated the extent of the taxing power,2 it is 
necessary to add that certain elements are essential in all taxa
tion, and that it will not follow as of course, because the power 
is so vast, that everythmg which may be doue under pretence of 
its exercise will leave the citizen without redress, even though 
there be 110 conflict with express constitutional inhibitions. Every
thing that may be d@e under the uame of taxation is not 
necessarily a tax; and it may happen that au oppressi\·e burden 
imposed by the government, when it comes to be carefully scruti
nized, will prove, instead of a tax, to be an unlawful confiscation 
of prope1-ty, unwarranted by any principle of constitutional 
government. 

In the first place, taxation having for its only legitimate object 
the raising of money for public purposes and the proper needs of 

1 State Tax on Foreign Held Bonds, 
15 Wall. :300; Street Rnilroad Co. v. 
Morrow, 87 Tenn. 406. See "lso :V1ayor 
of Baltimore v. Hussey, 67 Md. 112; 
Railroad Co. v. Corn'rs, 91 N. C. 454; 
Ifailroad Co. v. Jackson, 7 Wall. 262; 
Oliver v. Washington :Hills, 11 Allen, 
26tl. The stock of a foreign corpora
tion is not taxable, though its prop
erty is use<! within the Rtate by its 
licensees. Corn. v. Amer Bell Tel. Co., 
129 Pa. St. 217; People v. Amer. Bell 
Tel. Co., 22 '.'I. E. Rep. 1057 (N. Y.). 
Compare Catlin ,,. Hull, 21 Vt. 152; Jen
kins v. Charleston, 5 S. C. '3!)3; :\lumford 
v. Sewall, 11 Oreg. 67 A State may tax 
its citizen upon the public debt of another 
State held by him, though exempt from 
taxes in such Rtate. Bonaparte v. Tax 
Court, 104 U.S. 502. A foreign corpora
tion having a railroad and ,Joing business 
in a State, may, as a cornlition of doing 
husinesg, be require,], like a domegtic cor
por:ition. to coiled a tax upon its loans 
hl'!,l by residents of the State. Com. 
,. ;\'ew York, L. E. & ,,v. R.R. Co., 120 
Pa. ,'it. 463. 

2 A State may, 1f 1t see fit, tax the 
property owned, held, and use,l by itself 
or its munieip:dities for public purposes; 
but this would so obvio11sly be unwise nnd 
impolitic that the intent to do so is ne\'er 
assumer], hut public property is nlways, 
by implication of law, exempt from the 

operation of the general terms of tax 
laws. People v. Salomon, 51 Ill. 3,; 
Trustees of Industrial l:niversity 1·. 

Champaign Co., i6 Ill. 184; Directors 
of Poor v. School Directors, 42 Pa. St. 
21; People v. Austin, 47 Cal. ~5:-;; l'eup!e 
i·. Doe, 36 Cal. 220, Wayland 1, Count\· 
Com'rs, 4 Gray, 500; Worcester Co. v. 
Worcl'ster, 116 \lass. 193; State v. Gaff
ney, ;34 :\'. J. l:):J; Camden v. Camden 
Village Corp., 77 \!e. 5:30; Erie Co. v 

Erie, 11:3 Pa. St. 360. But citv water
works may be taxt>d for county purposPs. 
Erie Co. i·. Com'rs Water-,Vorks, ld. 368. 
The same rule applies to special city as
sessments. Green,•. Hotaling, 44 N. J. L 
347; l'olk Co. Savings Bank v. State, G9 
Iowa, 2 ! ; Harris Co. v. Boyd, 70 Tex. 
2::17. But see rnnlra, Arlnms Co. 1•. 

Quine~·, 22 :{ E. Hep. 62i (Ill.). An,! 
the exemption extends to lands ac• 
quired by a city outsitle its limits to 
supply itsplf with water. \\'est Hart
fnr,! ,·. \Yater Corn'rs, 44 C'nnn. 360; 
Rochester v. Rush, 80 N. Y. :})2. So of 
a ferry landing in Brooklyn owne,l by 
Kew York city, to which the fC'rry pri,·i
h-ge belongs. People 1·. Assessors, 111 
N. Y. 505. See Black ,·. Sherwood, 81 
Ya. 906. But not so of land taken by " 
city in payment of the ,!efolcntion of 
an officer. People v. Chicago, 124 Ill. 
636. 
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government, the exaction of moneys from the citizens for other 
purposes is not a proper exercise of this power, and must there
fore be unauthorized. In this place, however, we do not use the 
word public in any narrow anJ n~stricted sense, nor do we mean 
to be understood that whenever the legislature shall overstep the 
legitimate bounds of their authority, the case will be such that 
the courts can interfere to anest their action. There arc ma11y 
cases of unconstitutional action by the representatives of the 
people ,rhit:11 can be reachcJ only through the ballot-box ; and 
there are other cases where the line of distinction between that 
which is allowable and that which is not is so faint and shadowy 
that the decision of the legislature must be accepted as final, even 
though the judicial opinion might be Jiff ercnt. But there are 
still other cases where it is entirely possible for the legislature so 
clearly to exceed the bounds of due authority that we cannot 
doubt the right of the courts to interfere and check what can 
only be looked upon as ruthless extortion, provided the nature of 
the case is such that judicial process can afford relief. An un
limited power to make any and every thing lawful which the 
legislature might see fit to call taxation, would be, when plainly 
stated, an unlimited power to plunJer the citizen.1 

It must al ways be conceded that the proper authority to deter
mine what should and what should not constitute a public burden 
is the legislatirn department of the State. This is not only true 
for the State at large, but it is true also in respect to each munici
pality or political di \'ision of the State ; these inferior corporate 
existences having only such authority in this regard as the legis
lature shall confer upon them.2 And in deteqnining this ques
tion, the legislature cannot be held to any narrow or technical 
rule. Not only are certain expenditures absolutely essential to 
the continued existence of the government and the performance 

1 Tyson v. School Directors, 51 Pa. 
St. \J; :\lorford v. Unger, 8 Iowa, 82; 
Talbot v. Huclson, 16 Gray, 41i; Hansen 
v. Vernon, 27 Iowa, 28; Allen ,,. Jay, 60 
Me. 12-1; s. c. 11 Am. Rep. 185; Fergu
son v. Lan,lram, 5 Bush, 2:30; People v. 
Township Board of Salem, 20 Mich. 452; 
Washington Avenue, 6\l Pa. St. 352; 
s. c. 8 Am. Rep 255. "It is the clear 
right of every citizen to insist that noun
lawful or unauthorizecl exaction shall be 
marle upon him un,ler the guise of taxa
tion. If any such illegal encroachment is 
attempted, he can always invoke the aid of 
the judicial trihunals for his protection, 
and prevent his money or other property 

from being taken and appropriated for a 
purpose and in a manner not authorized 
by the Constitution ancl laws." Per Di1J
elow, Ch. J. in Freelancl v. Hastings, 10 
Allen, 570, 575. See Hooper ,,. Emery, 
14 ;\le. 375; People v. Sup'rs of Saginn w. 
26 ~lieh. 22; Weismer v. Douglas, 64 N. 
Y. !l1 ; s. c. 21 Am. Rep. 586. 

2 Litchfield v. Vernon, 41 N. Y. 123. 
A law may determine absolutely the 
amount of tax to he raised for a local im
provement, and the property upon which 
it is to be apportioned. Spencer v. Mer
chant, 100 N. Y. 585; affirmecl, 125 U. S. 
3-15. See ante, p. 283, and cases cited in 
note 1, p. 601. 
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of its ordinary functions, but as a matter of policy it may some
times be proper and wise to assume other burdens which rest 
entirely on considerations of honor, gratitude, or charity. The 
officers of government must be paid, the laws printed, roads con
structed, and public buildings ereeteJ ; but with a view to the 
o-eneral well-beino- of societ\·, it may also be important that the 
b b J 

children of the State should be educated, the poor kept from 
starvation,1 losses in the public service indemnitied, anu i11cen
ti vcs held out to faithful and fearless discharge of Juty in the 
future, by the payment of pensions to those who have been faith
ful public serrnnts in the past. There will therefore be 11ecessary 
expenditures, and expenditures which rest upon consiuerations of 
policy only, and, in regard to the one as much as to the other, the 
decision of that department to \\·hich alone questions of State 
policy are addressed must be accepted as conclusive. 

Very strong language has been used by the courts in some of 
the cases on this subject. In a case where was questioned the 
validity of the State law confirming township action which granted 
gratuities to persons enlisting in the military service of the 
United States, the Supreme Court of Connecticut assigned the 
following reasons in its support: -

" In the first place, if it be conceded that it is not competent 
for the legislatirn power to make a gift of the common property, 
or of a sum of money to be raised by taxation, where no possible 
public benefit, direct or indirect, ca11 be derirnd therefrom, such 
exercise of the legislative power must be of an extraordinary 
character to justify the interference of the judiciary; and this is 
not that case. 

" Sec:ond. If there be the least possibility that making- the 
gift will be promotive in any degree of the public welfare, it be
comes a question of policy, a11d not of natural justice, and the 
determination of the legislature is conclusirn. And such is this 
case. Such gifts to unfortunate classes of society, as the indigent 
blind, the deaf and dumb, or i11sane, or grants to particular co1-
leges or schools, or grants of pensions, swords, or other mementos 
fol' past services, invohing tho general good indirectly and in 
slight degree, are frequently made and nernr questioned. 

" Third. The government of tho United States was consti
tuted by the people of tho State, although acting in concert with 

1 Taxes cnnnot he levierl to donate to School , .. Tirown, 45 ;\f,I. 310. Ilut a city 
benevolent arnl charital'le societies, which mny he n Jlowe,1 to p.1y a part of the ex
are controlled by private in,livirlnals, and pense of an orphnnnge to which its magis
over which the puhlic nnthoritiPs have no trntPs nm_,. commit poor chilrlrcn. Shep
supervision an,l control. So held in an herrl's Folrl i;, Mayor, &c. New York, 96 
able opinion in St. Mary's Industrial N. Y. 137. 
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the peoJJle of other States, and the general good of the people of 
this ~tute is involved in the maintenallce of that general go\·ern
ment. ln many coneei rnlile ways the action of the town might 
not only mitigate the liurdens imposed upon a class, liut render 
the service of that class more efficient to the general government, 
and therefore it must lie presumed that the legislature found that 
the public good was in fact thereby promoted. 

"And fourth. It is obYiously possilile, and therefore to be in
tended, that the General Assembly found a clear equity to justify 
their action." 1 

And tho Supremo Court of ·wisconsin has said: " To justify 
the court in anesting the proceedings and declaring the tax mid, 
the absence of all possible public interest in the purposes fo1· which 
the fonds are raised must be clear and palpable; so clear and 
palpalilo as to be perceptible by OYery mind at the first blush .... 
lt is not denied that claims founded in equity and justice, in the 
largest sense of those tenns, or in gratitude or charity, will support 
a tax. Such is the language of the authorities." 2 

But we think it is plain, as has been said by the Supreme Court 
of ·wisconsin, that " the legislature cannot . . . in the form of a 

1 Booth v. ,voodbury, 32 Conn. 118, 
128. See to the same effect Speer v. 
Sehool Directors of Blairville, 50 Pa. St. 
150. The legislature is not obliged to 
consult the will of the people concerned 
in ordering the levy of local assessments 
for the public purposes of the local gov
ernment. Cheaney v. Hooser,!) B. Monr. 
330; Slack i-. Mays viii<', &c. R. R. Co., 
18 B. Monr. 1; Cypress Pond Draining 
Co. v. Hooper, 2 :\Iet. (Ky.) 330; Spencer 
v. Merchant, 100 ~- Y. 583; 1:23 U. S. 3!5. 
Compare People v. Common Council of 
Detroit, 28 iVl::ch. 228. The legislature 
eannot delegate to parties concerned the 
authority to le,·y taxes for the benefit of 
their own estates, an,! of those of others 
interested with them !mt not consenting. 
Scuffietown Fence Co. v. i\IcAllister, 12 
Bush, 312. 

2 Brodhead v. City of :\Iilwaukee, 19 
,,·is. G:H, 6G2. See ;\[ills v. Charleton, 2!) 
Wis. 411; s. c. 9 Arn. Rep. 5i8; Spring 
v. Russell, 7 :\Ie. 27:1; Williams v. School 
District, :13 Vt. 271. Taxation to supply 
naturnl gas to a city is vali,l. Fellows v. 
Walker, 8!) Fed. R<:p. 651. It is not com
pet<'nt for a city to levy tax<:s to loan to 
pPrsons who have sufl'ererl from a fire. 
Lowell v. Boston, 111 Mass. 454; s c. 15 

Am. Rep. 39, ancl note p. 56; Feldman ,:. 
City Council of Charleston, 23 S. C. 57. 
Or to supply farmers, whose crops have 
been destroyed, with provisions, and grain 
for seed and feed. State v. Osawkee, 14 
Kan. 418 .. Or to aid manufacturing en
terprises: Allen v. Jay, GO Me. 12!; s. c. 
11 Am. Rep. 185; Commercial Bank v. 
Iola, 2 Dill. 303; Loan Association 1,. 
Topeka, 20 Wall. GGG; Opinions of 
Ju,lges, 58 Me. 590; Coates v. Campbell, 
37 Minn. 498; l\Iather v. Ottawa, 114 Ill. 
63\J; Parkersburg v. Brown, 106 U. S. 
487; Cole v. La Grange, 113 U. S. 1 ; 
though it be uncler pretence of sanitary 
improvements. Clee v. Samkrs, 42 N. W. 
Rep. liiJ (:\lich.J. Power to tax in ai~ of 
a water grist mill, recogniz1:d in Nebraska: 
Traver v. Merrick Co., 14 Neh. 3:n; can
not cover a steam mill, Osborn v. Adams 
Co., 10!) U. S. 1. Taxation to pay a sub
scription to a private eorporation is not for 
a public purpose. \Veismer v. Douglas, 
64 N. Y. !ll; s. c. 21 Am. Rep. 586. A 
city cannot be empowered to erect a dam, 
with the privilege afterwards at discretion 
to devote it to either a public or private 
purpose; but the public purpose must ap
pear. Attorney-General v. Eau Claire, 
37 \Vis. 400. 
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tax, take the money of the citizens and give it to an individual, 
the public interest or welfare bei11g in no way connected with the 
transaction. The objects for which money is raised by taxation 
must he public, and such as subsene the common interest and 
well-being of the community required to contribute." 1 Or, as 
stated by the Supreme Court of Pennsylvania, "the legislature 
has no constitutional right to ... lay a tax, or to authorize anr 
municipal corporation to do it, in order to raise funds for a mere 
priratc purpose. No such authority passed to the assembly by 
the g:cncral grant of the legislatiYe power. This would not be 
legislation. Taxation is a mode of raising revenue for public 
pu~·poses. ·when it is prostituted to objects in no way connected 
with the public interest or welfare, 1t ceases to be taxation and 
becomes plunder. Transferring money from the owners of it 
into the possession of those who harn no title to it, though it, be 
done under the name and form of a tax, is unconstitutional for 
all the reasons which forbid the legislature to usurp any other 
power not gTnnted to them." 2 And by the same court, in a still 
later case, where the question was whether the legislature could 
lawfully rcqmre a mu11icipality to refund to a bounty association 
the sums which ther had adrnnccd to relicrn themsclrns from an 
impending military conscription," such an enactment would not 
be legislation at all. It would be in the nature of judicial action, 
it is true, but wanting the justice of notice to parties to be af
fected by the hearing, trial, and all that giYes sanction and force 
to regular judicial proceedings ; it would much more resemble 
an imperial rescript than constitutional legislation: first, in declar
ing an obligation where none was created or preyiously existed ; 
and next, in decreeing payment, by directing the money or prop
crt_1· of the people to be sequestered to make the rayment. The 
lcgislatme can exercise no such despotic functions. " 3 

1 Per Dixon, Ch. J., in Brodhead i·. 

Milwaukee, 19 Wis. 6:24, 652 See alsu 
Lums,Ien v. Cros,, 10 Wis. 2.,:2; Opinions 
of .Judge•,, 58 ~le. 500; Moulton "· Ray
mon,], U0 ~re. 121; post, p. UOG an<l note. 

~ Per IJ/ack, Ch. J., in Sharpless v. 
Mayor, &e, 21 Pa. St. 147, IG8. Ste 
Opinions of Judges, 58 Me. 590. 

a Ty,011 , .. School Directors of Halifax:, 
51 l'a. ~-,t. 0:2:2. See also Grim v. Weis
enburg S,·hool Distriet, 57 Pa. St. 4:J:3 
The deeision, in :\Iiller v. Grandy, 13 Mich. 
510; Crowi>ll v. Hopkinton, 4G N. H. 9; 
arnl Shaekford v. Nc•wingto11, 4(3 N. I-I. 
415, so far as t.hc>y hold that a bount_1· law 
is not tn be hehl to cover moneys before 

arlvaneed by an indi\'idnal withont an:v 
ple,lge of the public credit, must be held 
referable, we think, to the same principle. 
An<l see cases, ante, p. :Zt'O, note :2. Com
pensation for money voluntarily contriJ,-. 
ute,l for levee purposes by allowing sud1 
sums as a eredit on future le1•ee taxes is 
not allowable. Those ineidentally 1,enc,
fited cannot l,e compelled to rP.fornl mon
ey thus spt>nt. Davis JJ. Gaines, 48 Ark. 
370. \\Te iire a ware that there are some 
cases the <loctrine of whieh seems opposed 
to those we have citE'd, hut perhans a care
ful exnmination will enable us to hnr
monizP thPm all. One of these is fsuilforcl 
v Supervisors of Chenango, 18 Barb. 615, 
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A like doctrine has been asserted by the Supreme Court of 
Michigan in a recent case. That State is forbidden by its consti-

and 13 N. Y. 14:3. The facts in that case 
were as follows: Cornell and Clark were 
formerly commissioners of highways of 
the town of Guilford, aud as such, by di
rection of the voters of the town, had sued 
the Butternut and Oxford Turnpike Hoad 
Co111pany. They were unsueeessful in the 
aetion, and were, aflcr a long litigation, 
obliged to pity eosts. The town then rc
fnsc·d to rcin1burse them these eosts. Cor
ndl and Clark sued the town, and, after 
prosceuting the aet1011 to the eourt of last 
rcwrt, ascertained that they had 110 legal 
remelly. They t\1en applied to the kgis
lature, and proeured an aet authorizing 
the question of payment or 1wt by the 
town to be submitted to the voters at the 
sueeeeding town meeting. The voters 
deeided that they would not tax them
sel ms for any sueh purpose. Another 
applieation was then made to the legisla
ture, whieh resulted in a law authorizing 
the eounty judge of Chenango County to 
appomt three comrmssioners, whose duty 
it shoulcl be to hear and determine the 
amount of eosts and expenses ineurred by 
Corn<:>11 and Clark in the prosecution and 
defl'nee of the suits mentioned. It au
thorized the commissioners to make an 
award, whieh was to be filed with the 
county clnk, and the board of super· 
visors were then required, at their next 
annual meeting, to apportion the amount 
of the a ward np,m the taxable property 
of the town of Guilford, and provide for 
its eollection in the same manner as other 
tax,·s are eolleetecl. The ,·alidity of this 
act was affirmed. It was regarded as one 
of those of which Denio, ,J., says, "The 
statute book is full, perhaps too full, of 
laws awarrling damages and compensa
tion of various kincls to be paid by the 
public to inclividuals who had failed to 
ohtain what they consiclc>rerl equitably 
clue to them by the decision of adminis
trative officers acting uncler the provi. 
sions of former laws. ThP courts have 
no power to supervise or review the doings 
of the legislature in such eases." It is ap
parent that there was a strong equitable 
claim upon the> township in this case for 
the reimbursement of monc>ys expe11<1Pd 
by pub! ic offkers nncler the direetion of 
their constituents, and perhaps no prin-

eiple of constitutional Jaw was violatl·<l 
by the legislature thus changing it into a 
legal demand and compelling its satisfac
tion. Mr. 8edgwiek eriticises tliis act, 
and says of it that it "may be calle,1 
taxation, but in truth it is the reversal 
of a judicial deeision." Sedg. on Stat. 
and Const. Law, 414. Thne are very 
many claims, however, resting in equity, 
which the courts wonlcl he eompelled to 
reject, but whieh it woulcl be very propl'r 
for the legislature to recognize, a11<l pro
vicle for by taxation. Brewster i·. City 
of Syraeuse, 19 N. Y. 116. Another case, 
perhaps still stronger than that of Guil
forcl v. The Supervisors, is Thomas v. Le
land, 24 Wend. 05. Persons at Utica had, 
given bo11<] to pay the extraordinary ex
pense that would be caused to the State 
by changing tl1e junction of the Chenango 
Canal from Whitesbornugh to Uciea, ancl 
the legislature afterwards passecl nn aet 
requiring the amount to be levied by a 
tax on the real prop~rty of the city of 
Utiea. The theory of this net may be 
stated thus: The eanal was a public way. 
The expeme of constructing all public 
ways 111ay be properly charged on the 
community especially or peeuliarly bene
fited by it. The city of Utica was spe
cially 11ml peenliarly benefited by having 
the canal terminate there ; ancl as the 
expense of construetion was therc>hy in
creased, it was proper and equitable that 
the property to be benefited should pay 
this difference, instead of the State at 
large. The act was sustnined by the 
courts, and it was well remarked that 
the fact that a bond had been l,etore given 
seeuring the same money could not de
tract from its vidi,lity. \Vhcther tl,isease 
ean stand with some others, and especially 
with that of Hampshire v. Franklin, Hi 
Mass. 76, ,ve have elsewhere expressed a 
doubt, and it must be eonceclell that, for 
the legislnture in any case to compel a 
municipaFty to assume a burden, on the 
groun<l of local benefit or local obligation, 
against the will of the eitizem, is the ex
ereise of an arbitrary power little in har
mony with the general features of our 
rc>publican sptem, anrl only to be justi
fie,I, if at nil, in extreme <"ases. The gen
eral idea of our tax system is, that those 
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tution to engage in works of public improvement, except in the 
expenditure of grants of land or other property made to it fer this 
purpose. The State, with this prohibition in force, entered into a 
contract with a private party for the construction by such party of 
an impro\·ement in the Muskegon Ri\·er, for which the State was 
to pay the contractor fifty thousand dollars, from the Internal Im
provement Fund. The improvement was made, but the State 
officers declined to draw warrants for the amount, on the ground 
that the fund from which payment was to have been made was 
exhausted. The State then passed an act for the le\7ing of tolls 
upon the property passing through the improvement sufficient to 
pay the contract price within five years. The court held this act 
void. As the State had no power to construct or pay for such a 
work from its general fund, and could not constitutionally have 
agreed to pay the contractors from tolls, there was no theory on 
which the act could be supported, except it was that the State 
had misappropriated the Internal Improvement Fund, and there
fore ought to provide payment from some other source. But if 
the State had misappropriated the fund, the burden of reimburse-

shall vote the burdens who are to pay lected by the sheriff. With the money 
them; ancl it would be intolerable that thus collected, the board of managers, 
a Cl'ntral authority should have power, six in number, named in the act, w11,s re
not only to tax localities, for local pur- qui1·ed to drain certain creeks anrl pornls 
poses of a public character which they did within said boundary. The members of 
not approve, but also, if it so pleased, to the board owned in the aggregate 3,840 
compel them to assume ancl disclrnrge acres, the larger portion of which was low 
private claims not equitably chargeable Janel, subject to inundation, ancl of little or 
upon them. See the New York cases no value in its then crmrlition, but which 
abo,·e referred to criticised in State v. would be rendered very valuable by the 
Tappan, 29 Wis. 664, 680; s. c. 9 Arn. contemplated draining. The corporate 
Rep. 622. The legislature may require a boundary container] 14,621 acres, ownerl 
county to pay for a road: ,Vilcox v. Deer by sixty-eight persons. Thirty-four of 
Lodge Co., 2 :\font. 57-!; ancl may appor- these, owning 5,(175 acres, had no agency 
tion to a township such part of the cost in the passage of the act, and no notice of 
as the length of it in the township hears the application therefor, gave no assent 
to its total length. Mahoney v. Comry, to its provisions, and a very small por• 
103 Pa. St. 86:2. See also Shaw v. Den- tion of their land, if any, wonl<l be bene
nis, 10 Ill. 405. The cases of Cheaney v. 'fiterl or improved in value by the proposed 
Hooser, 0 B. :'lfonr. 330; Sharp's Ex. v. draining; and they resistrrl the collection 
Dunavan, 17 B. Monr. 223; l\faltus v. of the tax. As to these owners the act of 
Shiel,Js, 2 Met. (Ky.) 553, will throw some ineorporation was held unconstitutional 
light on th,s general subject. The case of and inoperath·e. Ree also the City of 
Cypress l'oncl Draining Co. v. Hooper, 2 Covington v. Southgate, 15 B. l\lonr. 401; 
Met. (Ky.) 350, is also instrnctive. The LoYingston >J. \Yi<ler, 53 Ill. 302; Curtis 
Cypress Pond Draining Company was in- v. Whipple, 24 Wis. 350; People v. Flagg, 
corporated to <!rain an,! keep drained the 46 N. Y. 401; People v. Batchellor, 53 
lan,ls within a specified bonndary, at the N. Y. 128; s. c. 13 Am. Rep. 480; Prople 
cost of the owners, anrl was authorized v. Common Council of Detroit, 28 l\Iich. 
by the act to collect a tax on each acre, 228. The author has consiclercrl the sub
not excee:ling twenty-five cents per acre, ject of this note at some length in his 
for that purpose, for ten years, to be col- treatise on taxation, c. 21. 
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roent would fall upon the State at large; it could not lawfully 
be imposed upon a single town or district, or upon the commerce 
of a single town or district. The lmrden must \Je borne \Jy those 
upon whom it justly rests, and to recognize in the State a power 
to compel some single district to assume and discharge a State 
debt would \Jc to recognize its power to make an obnoxious disfrict 
or an o\Jnoxious class \Jear the whole \Jurden of the State gon:rn
ment. An act to that effect would not be taxation, nor would it 
be the exercise of any legitimate legislative authority.1 And it 
may \Je said of such an act, that, so far as it would operate to 
make those who would pay the tolls pay more than their propor
tion of the State obligation, it was in effect taking their propedy 
for the private benefit of other citizens of the State, and was o\J
noxious to all the objections against the appropriation of prirnte 
property for private purposes which could exist in any other case. 

Aud the Supreme Ccmrt of Iowa has said: " If there be such 
a flagrant and palpable departure from equity in the \Jurden im
posed; if it be imposed for the benefit of others, or for purposes 

1 Ryerson 1,. Utley, 16 Mich. 269. See be deemed to come within that clns~ 

also People v. Springwells, 25 Mich. 1C3; which was laid to defray one of the gPll· 

Amlerson v. Ilill, G-! 11·1ich. 477. "l.;ni- era! charges of government, nnrl O[lght 

forn1ity in taxation implies equality in therefore to be imposed as nearly as pos

the hnrrlPn of taxation." Bank i,. Hines, sihle with equality upon all person., r<.'si-

3 Ohio St. 1, 15. "This equality in the dent and estates lying within the Com

bnrrlen constitutes the very substance de- monwealth .... An assessment for sur.:h 

signer! to be secured by the rule." Weeks a purpose, if laicl in any other manner, 

r. Citv of Milwaukee, 10 ,vis. 242, 258. could not in any just or proper sense be 

See ~!so Sanborn , .. Riel', 9 Minn. 273; regarded as 'proportional' within the 

State v. Haben, 22 ,vis. 660. The rea- meaning of the Constitution." Merrick 

soning of these cases s<.'ems not to have v. Inhabitants of Amherst, 12 Allen, 500, 

been satisfactory to the New York Court 504, per Bigelow, Ch. J. This case holrls 

of AppPals. See Gonion v. Cornes, 47 that local taxation for a Hate purpose 

N. Y. GOB, in which an act was sustained may be permitterl in consiclC'ration of 

wliich authorized" and reqnirecl" the vii- local benefits, and only cliffers in princi

lage of Brockport to levy a tax for the pie from Gorclon v. Comes, in that the 

errction of a State Nornial School build- one permltled what the other rer;11ircd. 

ing at that place. No r<.'cent case, we The case of Marks i·. Trustees of l'urclue 

think, has gone rn far as this. Compare University, 37 Incl. 105, follows :.\Ienkk 
State ,,. Tnppan, 2\J ,vis. 664; s. c. 9 v. Amherst, anrl Burr v. Carbon<lale, 76 

Am. Rep. 622; Mayor of Mobile v. Dar- Ill. 455; Hensley Township v, People, 84 

/!"Hn, 45 Ala. 310; Livingston County v. Ill. 5H, ancl Livingston County v. Dar

WeiilC'r, 64 Ill. 427; Burr v. Carbonclale, lington, 101 U. S. 407, are to the snrnc 

76 Ill. 45.:i. "There can be no doubt that, effect. Taxation not leviecl according to 

as a general rule, wlwre an expenditure the Jirincipks upon which the ri,:ht to 

is to be macle for a public obj<.'ct, the ex- tax is hasecl is an unlawful appropriation 

ecution of whir.:h will be substantially of private property to public uses. City 

beneficial to every portion of the Com- of Covington v. Southgate, 15 Il. Monr. 
monwealth alike, ancl in the b<.'nefits and 4\Jl; People v. Township Boarrl of Salem, 

arlvantag<.'s of whid1 all the people will 20 Mich. 452; Tide Water Co. i·. Costar, 

eqnally participate, if the money is to be 18 N. J. Eq. 518; Hammdt v. Philaclel

raised by taxation, the assessment would phia, 65 Pa. St. 146; s. c. 3 Am. Hep. 615. 



-140-

606 CONSTITUTIONAL LIMITATIONS. [CH. XIV, 

in which those objecting have no interest, and are therefore not 
bound to contribute, it is no matter in ,vhat form the power is 
exercised, - whether in the unequal levy of the tax, or in tile regu
lation of the boundaries of the local government, which results in 
subjecting the party unjustly to local taxes, - it must be regarded 
as coming ,,·ithin the prohibition of the constitution designed to 
protect private rights against aggression however made, and 
whether under color of recognized po,,·er or not." 1 

When, therefore, the legislature assumes to impose a pecu
niary burc.lcn upon the citizen in the form of a tax, two questions 
may al ways be raised : First, whether the purpose of such burc.lcn 
may prnperly be considered public 011 an.v of the grounds above 
indicated; 2 and second, if public, then ,,·hether the burc.len is 
one which should properly be borne by the district upon which it 
is imposed. If either of these questions is answered in the nega
tive, the legislature must be held to have assumed an authority 
not conferred in the general grant of legislative power, and 
whieh is therefore unconstitutional and void. "The power of 
taxation," says an eminent writer, "is a great go,·ernmcntal at
tribute, with which the courts have ,·cry wisely shown extreme 
unwillingness to interfere; but if abused, the abese should share 
the fate of all other usurpations." 3 In the case of burdens th,!s 
assumed by the legislature on behalf of the State, it is not always 
that a speedy and safe remedy can prnpcrly be afforded in the 
courts. It would certainly be a n-r_,. dang-ernus exercise of power 
for a court to attempt to stay the collection of State taxes because 
an illegal demand was ineludcd in the le,7; and indeed, as State 
taxes arc not usually le,·ied for the purpose of satisfying specific 
demands, but a gross Sl'm is raised which it is calculated will be 
sufficient for the wants of the year, the question is not usually one 
of the unconstitutionality of taxation, but of the misappropriation 
of moneys which ha,·e been raised by taxation. But if the State 
should order a citr, township, or village to raise money by taxa
tion to establish one of its citizens in bnsiness, or for anv other 
object equally removed from the proper sphere of gm·ernment, 
or should undertake to impose the whole bnrden of the govern-

1 Morford 1·. Unger, 8 fowa, 82, fl2. 
See Durant v. Kauffman, 34 Iowa, 194. 

2 Though the legislature first decides 
that the use is public, the decision is not 
conclusive. They cannot make that a 
public purpose which is not so in fact. 
Go,·e P. Epping, 41 N. H. 539; Crowell v. 
Hopkinton, 45 N. H. 9; Freelanrl v. Hast• 
ings, 10 Allen, 570; Hooper v. Emery, 14 
Me. 375 ; Allen v. Jay, 60 Me. 124; s. c. 

11 Am. Rep. 183; Tyler ,,. ReachPr, 44 
\'t. 651 ; s. c. 8 Am. Rep. 398; Ferguson 
r, Lanclrarn, 5 Bush, 230; Kelly v. ]\far. 
shall, Gn Pa. St. 319; People 1·. Flngg, 46 
N. Y. 401; Curtis v. Whipple, 24 \Vi~. 
350 ; Loan Association v. Topeka, 20 
Wall. fi55. 

3 Sedgwick on Const. and Stat. Law, 
414. 



-141-

CH. XIV.] THE POWER OF TAXATION. 607 

ment upon a fraction of the State, the usurpation of authority 
would not only be plain and palpable, but the proper remedy 
would also be µlain, aml no comt of compelent jurisuidion could 
feel at liberty to dceline to cnfon:l~ the l'~Lramuuut law. 1 

In the second place, it is of the ,·ery e:-;:;cucc of taxation that it 
be levied with equality and uniformity, anll to this cud, that there 
should be some system of aµportioumcut. 2 ·where the burden is 

1 Loan Association v. Topeka, 20 
Wall. li00. 

2 Tile legislature cannot itself make an 
assessment directly or by placing a value 
on certain property. In re House Bill, 
9 Col. 635; 8laughte-r i·. Louisville, 8 
S. W. Rep. !ll7 (Ky); Ex parte Low, 
24 W. Va. G:!O. Tliat it is not essen
tial to provide fur the taxation of all 
property, see .\lis,issippi ~!ills v. Cook, 56 
Miss. 40; that it i~ competent to provi1le 
for taxing railroad corpo1a,ions in a dif
ferent way from individuals: State Rail
road Tax Cases, \12 U. S 5,5; State Boar,! 
t·. Central IL H. Co., 48 N. J. L. 146; 
Cincmnati, N. 0 & T. Ry Co. v. Com., 
81 Ky. 492; Franklin Co. v. Railroad, 12 
Lea, 521; Central la. Ry. Co. v. Board, 
67 Iowa, 199. But some railroads may 
not he taxed on gross receipts while others 
are taxed on cnpital. Worth v. vVilming
ton, &c. R.R. Co., 89 N. C. 291 ; nor may 
they :lione he taxed to raise a fund to pay 
railroad commissioners: Atchison, T. & 
S. F. R. R. Co. v. Howe, 32 Kan. 737; 
nor may the assessed value of other real 
property be m:1cle the standard of value 
of railroad property Williams v, State 
Board, 18_ At!. Rc·p. 750 (N. ,J.). See 
California v Central Pac. R. R. Co., 127 
U. S. 1, Santa Clara Co. v. South. Pac. 
R. R. Co., 118 U. S. 394. That property 
may he classified for taxation, Coal Run 
Co. v. Finlen, 124 Ill. 6G6 ; People v. Hen
derson, 21 Pac. Rep. 14-1 (Cal.); Fahey 
,,_ State, 27 Tex. App. 146. Corporate and 
inclidclual obligations ma,r be put in dif
ferent classes. Com. ,. Del. Div. Canal 
Co., 123 Pa. St. 5\lt '11iat the rule of 
uniformity mnst be applied to all subjects 
of taxation within the district anrl class: 
Marsh v. Supervisors, 42 Wis. 502 ; PV.
leo t·. Hiles, 42 Wis. 52i; Bureau Co. v. 
Railroad Co., 44 Ill. :229; Cnmmings "· 
National Bank, 101 U. S. 1G3; that it is 
not competent to add a percentage to the 
list for refusal or neglect to make oath to 

the tax list: McCormick v. Fitcl1, 14 
Minn. 2G:2, hut see Er r•arte Lynch, 16 
S. C. 32; that it is compl'tent to permit a 
deduction for debts from tile assessment: 
,v etmore v. Multnomah Co., 6 Oreg. 463; 
contra, Exchange Bank t·. Hines, 8 Ohio 
St. I; that where property is required to 
he taxed liy ,·nine, it is not competent to 
tax a corporation on its property an,! also 
on its capital stock: State u. Cumber
land, &c. R '~- Co., 40 :\1,1. 22; that a 
statute making a portion only of a eertain 
kind of property taxable is unconstitu
tional: Pike v. Stat1°, 5 Ark. 204; that 
occu1,ation taxt·s are no violation of the 
rule of uniforrnity; Youngblood r. Sex
ton, 32 Mich. 406; Ex pa,te Hohinson, 12 
NeY. 26:J; Gatlin v. Tarboro, 78 N. C. 
119; that foreign insurance companies 
may be required to pay different taxes 
from others; State,,. Lathrop, 10 La. Ann. 
398; Commonwealth v. Germania L. I. 
Co., 11 Phila. 5:~3; E.r parte Cohn, 13 Nev. 
424; see San Francisco v. Lh·erpool, &c. 
Co., 74 Cal. 113. They may he required to 
pay such taxes as companies of the taxing 
State are made to pay in the home States 
of such companies. IIome Ins. Co. L 

Swigert, 104 111. 653; Phcenix Ins. Co. v. 
,v elch, 20 Kan. 672; People v. Fire Ass., 
92 N. Y. 0 l l ; State v. lns. Co., 115 Ind. 
237. Taxati,m f,>r roads upon the citi
zens only ofa township is unequal: Mar
ion, &c. Ry. Co. v. Champlin, 37 Kan. 682. 
So is the exemption from suc,h taxes of 
all property in incorporated villages, 
Com'rs 1·. Owen, 7 Col. 467. But uni
formity provisions do not apply to the 
distribution of a road fund. Holton ,-_ 
Com'rs Me<.'.klenhurg Co., 93 N. C. 48:). 
Anrl see Weber v. Reinhard, 7!l Pa. ~t 
3,0; s. c. 13 Am. Rep. 747; Louisvilll·, 
&c. R. R. Co. v. State, 2,:i Ind. 177 ; 
Whitney v. Ragsdale, 33 Irnl. 107 ; Fran
cis v. Railroad Co., 19 Kan. 303; Primm 
"· Ilelle,·ille, 5~ Ill. 142; Wis. Cent. R. R. 
Co. v. Taylor Co., 52 Wis. 87: State v. 
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common, there should be common contribution to discharge it.1 

Taxation is the equivalent for the protection which the govern
ment affords to the persons and property of its citizens; and as 
all are alike protected, so all alike should bear the burden, in 
proportion to the interests secured. Taxes by the poll are justly 
regarded as odious and are seldom resorted to for the collection 
of revenue; and when taxes are levied upon property there must 
be an apportionment with reference to a uniform standard, or 
they degenerate into mere arbitrary exactions.2 In this particular 
the State constitutic,ns have been very specific, though in proYid
ing for equality and uniformity they have done little more than 
to state in concise language a principle of constitntional law 
which, whether declared or not, would inhere in the power to 
tax. 

Taxes may assume the form of duties, imposts, and excises; 
and those collected by the national government are very largely 
of this character. They may also assume the form of license 
fees, for permission to carry on particular occupations, or to enjoy 
special franchises. 3 They may be specific; such as are often 

Estabrook, 3 Neb. 173; Murray v. Leh
man, 61 ~liss. 283; Graham v. Com'rs 
Chautauqua Co., 31 Kan. 473; Dunham 
v. Cox, 44 N. J. Eq. 273. 

The following are special cases: A tax 
on drays, &c., prnportionell. to the num
ber of animals employed m drawing them, 
contravenes the constitutional require
ment of uniformity in license taxes. 
State , .. Enclom, 23 La. Ann. 663. See 
New Orleans v. Horne Ins. Co., 23 La. 
An. 449. A railroad company cannot be 
taxed according to the length of its road. 
State v. South Car. R.R. Co., 4 S. C. 376. 
A tax nn cotton cannot be proportioned 
to the weight regardless of grades. Sims 
v. Ja('.kson, 22 La. Ann. 440. Income is 
not property for the purposes of taxation. 
,varing v Savannah 60 Ga. 93. A col
lateral inheritance tax is not a property 
tax. Schoolfielcl's Exec. v. Lynchburg 
78 Va. 360. A tax on the franchises .of 
a coal company may be proportioned to 
the coal mined. Kittanning Coal Co. e. 
Commonwealth, 79 Pa. St. 100. The 
keepers of priYate markets may be 
charged a license tax though none is im
posed on those who sell in the public mar
kets. New Orleans v. Dnbarry, 33 La. 
Ann. 481; r;. c. 39 Am. Rep. 273. 

1 2 Kent, 231; Sanborn i•. Rice, 9 
Minn. 273; Ryerson v. Utley, 16 )Iich. 

26'.); OliYer "· Washington )fills, 11 Al
len, 26S ; Tidewater Co. v. Costar, 18 
N. J. Eq. 518. 

2 A tax on negro polls and negroes' 
property alone, to be applied to the edu
cation of negro children alone, is bad. 
Puitt i·. Com'rs Gaston Co:, 94 N. C. 709. 

8 As to taxes on bi.:;smess and fran
chises, see Cooley on T:1xation, c. 18. 
Offic<'s, posts of profit, and occupations 
are proper subjects of taxation. Brown's 
App., 111 Pa. St. 72. That all occupa
tions may be taxed when no re~traints 
are imposed by the Constitution, see 
State v. IIayne, 4 Rich. 403; Oulu v. Rich
mond, 23 Gratt. 4G4; s. c. U Am. Rep. 
139; Commonwealth v. Moore, 25 Gratt. 
931; Cousins v. State, 50 Ala. 113; s. c. 
20 Am. Rep. 200; Stewart v. Potts, 49 
Miss. 740; Morrill v. State, 38 Wis. 4:28; 
s. c. 20 Am. Rep. 12; Albrecht 1·. State, 
8 Tex. App. n6; s. c. 34 Am. R<'p. 737; 
Young v. Thomas, 17 Fla. 169; s. c. 35 
Am Rep. 93; Richmond & D. TI. R. Co. 
v. Reidsville, 101 N. C. 404. Such a tax 
may be based on the average amount 
of a merchant's stock. Newton v. Atchi
son, 31 Kan. 151. See Danville v. Shel
ton, 76 Va. 325. A city may be em
powered to impose a license upon the 
business of a foreign insurance company, 
as well as a tax upon its net income: St. 
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le\'ied upon corporations, in reference to the amount of capital 
stock, or to the business done, or profits earned by them. Or 
they may be dirnct; upon property, in proportion to its value, or 
upon some other basis of apportionment which the legislature 
shnll reganl as just, and which shall keep in dew the general 
idea of uniformity. The taxes collected by the States are mostly 

Joseph v. Ernst, 95 Mo. 3GO; or an occu
pation tax upon saloon;;, in aclclition to 
the license to sell. State u. Bennett, 19 
Neb. 191. A priYilege tax on private car
riages in aclclition to an ad i·alorem tax 
is invalicl. Livingston v. Paclucah, 80 
Ky. 65G. An occupation tax must not be 
so unreasonable as to be prohiuitory. 
Calclwell "· Lincoln, 19 Neb. 5Gfl. See 
Mankato 1·. Fowler, 82 :\[inn. 3G4; W. U. 
Tel. Co. v. Philadelphia, 12 At!. Rep. H4 
(Pa.); Jackson, .. Newman, 59 :\liss. 385; 
People v. Russell, 4\J l\lich. 617; Ex parte 
Gregory, 20 Tex. App. 210; Kneeland 
v. I'ittsburgh, 11 At!. Rep. Q;j7 (l'a.), as 
to what is a reasonable license, tax, or 
fee. But revc>nue cannot be raispcl in the 
form of license foes uncler an authority 
to require licenses to be taken out for 
mere police purposes. Ante, 243 ancl 
note; Burlington v. Bumgarclner, 42 Iowa, 
673, ancl cases citecl. As to when a power 
to license can be macle use of as a means 
of raising revenue, see Ex parte Frank, 
52 Cal. GOG; s. c. 28 Am. Rep. 6-12 ; 
Pleuler v. State, 11 Neb. 547; "C. S. Dist. 
Co. v. Chicago, 112 Ill. 19; In re Guerre
ro, G9 Cal. 88; Flanagan v. Plainfielcl, 44 
N. J. L. 118. It is no valid objection to a 
tax on business that its operation will not 
be uniform. Youngblood v. Sexton, 32 
Mich. 406; Acller i-. Whitbeck, 44 Ohio 
St. 539. But see Pullman P. C. Co. v. 
State, 64 Tex. 2i4; Banger's App., 109 
Pa. St. 79. It should operate uniformly 
upon each class taxecl. Smith 1,·.Louisville, 
6 S. W. Rep. 911 ( Ky ) ; St Louis v. Bow
ler, 94 Mo. 680; Braun v. Chicago, 110 Ill 
186. Further as to taxes on occupations, 
see Boye r. Girarrley, 28 La. Ann. 717; 
Hodgson v. New Orleans, 21 La. Ann. 
301; New Orleans v. Kaufman, 29 La. 
Ann. 288; s. c. 2!) Am. Rep. 328; Texas 
B. & I. Co. "· State, 42 Tex. G:36. 

In the following cases license fees 
were held not to be taxes, but merely 
police regulations: Required of foreign 

Springfield, 91 Ill. 3G4. Of dea!C'rs in in
toxicating liquors: Burch v. Savannah, 
42 Ga. 59G; Durach's Appeal, 62 Pa. 
St. 401; East St. Louis v. ,v ehrung, 4G 
Ill. 30:.l; Lovingston v. Trustees, !)9 Ill. 
5Gt; Baker v. Panola Co., ::!O Tex. 8G; 
East St. Louis 1•. Trustees, 102 Ill. 489; 
Rochester v. Uprnan, 1\J Minn. 108; 
State,,. Cassicly, 22 ::'llinn. 312; s. c. 21 
Am. Rep. 7G5; State v. Klein, 22 ::'IIinn. 
328; l'lculer v. State 11 ~cb. 547. Of 
auctioneers: Goshen v. Kern, G3 Incl. 
4GB. Of a street railway company: 
Johnson v. Phi!acl<'lphia, 60 Pa. St. 4-!G. 
Bnt see New York v. Railway Co., 3:.l 
N. Y. 261. Of insurance companies: 
Fire Department v. Helfenstein, 1G "·is. 
lSG. Of grrs companies for inspcctio11: 
Cincinnati Gas Co. v. State, 18 Ohio 
St. 237. Of proprietors of theatres: Dos• 
ton v. Schaffer, 9 Pick. 415. Fc>r builcl
ing licenses: \Yelch v. Hotchkiss, 39 
Conn. 140. 

The fee exacted in granting a ferry 
license is not a tax, but is paicl for the 
franchise. Chilvers v. People, 11 ;\fich. 
43. See Wiggins Ferry Co. v. East St. 
Louis, 102 Ill. 5GO. 

The exaction of license fees uncler the 
police power is no violation of the consti
tutional requirement of uniform taxation. 
State v. Cassidy, 22 l\Iinn. 312; s. c. 21 
Am. Rep. 7G5; Walters v. Duke, 31 La. 
Ann. 668. An act sustained which im-
posecl a smaller license tax on proprietors 
of bars on steamboats than on those of 
bars on Janel. State v. Rolle, 30 La. Ann. 
fl!)l. The exemption from taxation of 
the Louisiana Savings Bank helcl not to 
exclude a city license tax on the business. 
New Orleans v. Savings Bank, 3[ La. 
Ann. 637. An exemption of all property 
in a town from parish taxes does not pre
vc>nt the imposition of a license. llfore
house Parish v. Brigham, 6 Sou. Rep. 
257 (La.). For instances of license fees 
held to be taxes irnd not warranted by 

corporations doing business in the State: statute, see ante, 243, note. 
People v. Thurber, 13 Ill. 554; Walker v. 

39 
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of the latter class, and it is to them that the constitutional prin
ciples we shall have occasion to discuss will more particularly 
apply. 

As to all taxation apportioned upon property, there must be 
taxing districts, and within these districts the rule of absolute 
uniformity must be applicable.1 A State tax is to be apportioned 
through the State, a ~ounty tax through the county, a city tax 
through the city ; 2 while iu the case of local improvements, bene
fiting in a special and peculiar manner some portion of the State 
or of a county or city, it is competent to arrange a special taxing 
district, within which the expense shall be apportioned. School 
districts and road districts are also taxing districts for the pecu
liar purposes for which they exist, and villages may have special 
powers of taxation distinct from the townships of which they 
form a part. Whenever it is made a requirement of the State 
constitution that taxation shall be upon property according to 
value, such a reqniremcnt implies an assessment of valuation by 
public officers at such regular periods as shall be provided by law, 
and a taxation upon the basis of such assessment until the period 
arrives for making it anew. 3 Thus, the Constitutions of Jlainc 

1 If the proper rule of uniformity is 
estahlishl'cl by the legislature, but the 
taxing offkers purposely evarle it and as
sess unequal taxes, the collection will be 
enjoined. :\Ierrill v. Humphrey, 24 ;\li~h. 
170; Lefferts v. Supervisors, 21 Wis. 688; 
Mason v. Lancaster, 4 Bush, 406; Fuller v. 
Gould, 20 Vt. 643; Cummings v. National 
Bank, 101 U. S. 153, and cases cited. 

The constitutional requirement that 
property shall be assessed for taxation 
by uniform rules, and according to true 
value, does not make it necessary to tax 
all property, and it 1s satisfie1l by such 
regulations as impose the same percent
age of actual value upon such property as 
is made taxable, in the township for town
ship purposes, in the county for county 
purposes, &c. Stratton v. Collins, 43 N. 
J. 563. 

2 An act requiring a school-ilistrict tax 
when collected to be distribute<l between 
the district collecting it and others is 
void, as being in effect a local tax for a 
general purpose. Bromley i:. Re?1101ds, 
2 Utah, 525. See State r. FnllPr, 39 
N. J. 576; McBean , .. Chandler, \J HPisk. 
:l49. A State tax must be apportioned 
uniformly through the State, a county 
tax through the county, a city tax 
through the city. East Portland r. Mult-

nomah Co., 6 Oreg. 62; Exchange Bank 
" Hines, 3 Ohio St. 1, 15; Pine Grove i·. 

Talcott, rn Wall. 666, 675; Fleteher "· 
Oliver, :25 Ark. 28\l; Chieago, &c. R. R. 
Co. v. Boone Co., 44 Ill. 240. For pe
culiar cases see State v. New Orleans. 15 
La. Ann. :JG!; Kent v. Kentland, 6:2 Ind. 
291, s. c. 30 Am. Rep. 182; Com'rs 01 

Ottawa Co. v. Nelson, 19 Kan. 234; ~- c. 
27 Am. Rep. 101; Clevelancl , .. Heisley, 
41 Ohio St. 670. The whole burden of 
expense for fire protection, police, &c., 
cannot be imposed upon an area within a 
city. i\Torgan v. Elizabeth, 44 N. J. L. 571. 

3 Where a tax is to be assessed by the 
value of property, or in proportion to 
benefits, the right of the owner to be 
heard in some stage of the proceedings 
would seem to he clear; and it has been 
expressly affirmeil in some cases. See 
Philadelphia ,·. l\liller, 49 Pa. St. 440; 
Stewart , .. Trevor, 56 Pa. St. 374; But
ler 1·. Supen-isors of Saginaw, 26 ~Tieh. 
22; Thomas "· Gain, 35 Mich. 155; Cleg
horn 1·. Pnstl~waite, 43 Ill. 428; Darling 
,, Gunn. 50 Ill 42!; Kuntz 1·. Sumption, 
11 i Incl. 1 ; Reilwoocl f'o. v. Winona, &c. 
Co., 40 \!inn. 512. Chauvin v. Yaliton, 
20 Pae. Rep, li58 (Mont.); 7,nst li17, note. 
The statutes generally prod,le for a he~r
ing hefnre some boanl. Pither on some 
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and Massachusetts require that there shall be a valuation of es
tates within the Commonwealth to be made at least cn·ry ten 
years; 1 the Constitution of l\lichigan requires the annual assess
ments which are made by township oaicers to be equalized by a 
State board, which reviews them for that pmpose e1·ery firn 
years ; 2 and the Constitution of Rhode Island requires the legis
lature " from time to time" to provide for new valuation:, of 
property for the assessment of taxes in such manner as they may 
deem best.3 :::5ome other constitutions contain no prorisions upon 
this subject; but the necessity for rnluation is nevertheless im
plied, though the mode of making it, and the periods at which it 
shall be made, are left to the legislative discretion. 

There are some kinds of taxes, however, that are not usually 
assessed according to the value of property, and some which could 
not be thus assessed. And there is probably no State which does 
not levy other taxes than those which arc imposed upon property.4 

Every burden which the State imposes upon its citizens with a 
dew to a re1·enue, either for itself or for any of the municipal 
governments, or for the support of the governmental machinery 
in any of the political didsions, is levied unde1· the power of tax
ation, whether impm:ed under the name of tax, or under some 
other designation. The license fees which are sometimes required 
to be paid by those who follow particular employments are, when 
imposed for purposes of revenue, taxes ; 5 the tolls upon persons 
or property, for making use of the works of public improvement 
owned and controlled by the State, are a species of tax; stamp 
duties when imposed are taxes; and it is not uncommon, as we 
have al ready stated, to require that corporations shall pay a cer
tain sum anl)ually, assessed according to the amount or value of 
their capital stock, or some other standard ; this mode being re
garded by the State as most convenient and suitable for the taxa-

dny and at some place fixecl hy the stat
ute, or after notice publicly given. That 
such strrtutes are manrlatory, arnl an as. 
sessment ma,le in disregarrl of them voi<l, 
see Thames Manuf. Co. v. Lathrop, 7 
Conn. 550; Philips v. Rtevi>ns Point, 25 
Wis. 594; Walker v. Chapman, 22 Ala. 
116; Sioux City, &c. R. R. C'o. v. Wash
ington Co., 3 Neb. 30; Leavenworth Co. 
,._ Lang, 8 Kan. 284; Griswol,l v. School 
District, 24 Mich. 262. On the general 
rig-ht to notice in tax cases, see the opin
ion of :l[r. Justice Field in the case of 
Ran Mateo County v. Sou. Pac. R. R. 
C'o., 13 Fed. Rep. 722; where the right is 
strongly affirmed. 

1 Constitution of Maine, art. 9, § 7; 
Constitution of Mass., Part 2, c. 1, § 1, 
art. 4. 

2 Constitution of Mich., art. 14, § 13. 
a Constitution of Rhode Island, art. 4, 

§ 15. 
4 See Bright v. McCulloch, 27 Ind. 

223; Oulrl 1,. Tiiehmond, 23 Gratt. 464; 
s. c. 14 Am. Tiep. 139; Young\.Jlood v. 
Sexton, :l:2 l\lich. 40(3; s. c. 20 Am. Hep. 
654; Alhreeht , .. Rtn te, 8 Tex. App. 216; 
s. c. 34 Am. Rep. 737. 

s See Oulrl v. Richmond, 23 Gratt. 464; 
s. c. 14 Am. Rep. 139; Wilmington ,,. 
Macks, 86 N. C. 88; Lighthurne v. Tax
ing District, 4 Lea, 219. 
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tion of such organizations. It is evident, therefore, that the 
express provisions, which are usual in State constitutions, that 
taxation upon property shall be according to value, do not include 
every species of taxation; and that all special cases like those we 
have here referred to arc, by implication, excepted. 

But in addition to these cases, there are others where taxes are 
levied directly upon property, which are nevertheless held not 
to be within the constitutional provisions. Assessments for the 
opening, making, improving, or repairing of streets, the draining 
of swamps, and the like local works, have been generally made 
upon property, with some reference to the supposed benefits 
which the property would receive therefrom. Instead, therefore, 
of making the assessment include all tho property of the munici
pal organization in which the improvement is made, a new and 
special taxing district is created, whose bounds are confined to 
the limits within which property receives a special and peculiar 
benefit, in consequence of the improvement. Evon within this 
district the assessment is sometimes made by some other standard 
than that of value ; and it is evident that if it be just to create 
the taxing district \,·ith reference to special benefits, it would be 
equally just and proper to make the taxation within the district 
have reference to the benefit each parcel of property receives, 
rather than to its relati,·e value. The opening or pa,·ing of a 
street may increase the value of all property upon or near it; and 
it may be just that all such property should contribnte to the 
expense of the impro,·oment: but it by no means follows that 
each parcel of the property will receive from the improvement a 
benefit in proportion to the previous rnlue. One lot upon the 
street may be greatly increased in rnlue, another at a little dis
tance may be but slightly benefited ; and if no constitutional pro
vision interferes, there is consequently abundant reason why the 
tax levied within the faxing district should have reference, not to 
value, but to benefit. 

It has been objected, however, to taxation upon this basis, that 
inasmuch as the district upon which the burden is imposed is 
compelled to make the improvement for the benefit of the general 
public, it is, to the extent of the tax levied, an appropriation of 
private property for the public use ; and as the persons taxed, as 
a part of the public, would be entitled of right to the enjoyment 
of the improvement when made, such right of enjoyment could 
not be treated as compensation for the exaction which is made of 
them exclnsi\·ely, and such exaction would therefore be opposed 
to those constitutional principles which declare the inviolability 
of private property. But those principles haYe no reference to 
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the taking of property under legitimate taxation. When the 
Constitution provides that private property shall not l.Je taken for 
public use without just compensation matle therefor, it has refer
ence to an appropriation thereof under the right of eminent 
domain. Taxation and eminent tlomain indeed rest substantially 
on the same fountlation, as each implies the taking of private 
property for the public use on compensation made ; but the com
pensation is different in the two cases. When taxation takes 
money for the public use, the taxpayer receives, or is supposed 
to receive, his just compensation in the protection which go\·ern
mcut affords to life, liberty, and property, in the public con
yenicnces which it provides, and in the increase in the Yalue of 
possessions which comes from the use to which the go\·crnmcnt 
applies the money raised by the tax; 1 and these benefits amply 
suppo1·t the individual burden. 

But if these special local levies are taxation, do they come 
under the general prodsions on the subject of taxation to lie 
found in our State constitutions? The Constitution of Michigan 
directs that " the legislatnre shall provide an uniform rule (')f 
taxation, except on property paying specific taxes; and taxes 
shall be levied upon such propcrt.r as shall be prescribed by 
la\\' ; " 2 and again : "All assessments here~fter authorized shall 
be on property at its cash value." 3 In the construction of these 
provisions the first has been regarded as confiding to tl1e di;:;cre
tion of the legislature the establishment of the rule of uniformity 
by which taxation was to be imposed ; and the second as having 
reference to the annual valuation of property for the purposes of 
taxation, which it is customary to make in that State, and not to 
the actual levy of a tax. A local tax, therefore, levied in the city 
of Detroit, to meet the expense of padng a public street, and 
which was levied, not in proportion to the -..alue of property, but 
according to an arbitrary scale of supposed benefit, has been held 
not invalid under the constitutional provision.4 

So the Constitution of Illinois declares that " the General As
sembly shall provide for levying a tax by valuation, so that every 
person and corporation shall pay a tax in proportion to the value 
of his or her property; such value to be ascertained by some 

1 People i•. Mayor, &c. of Brooklyn, 4 
N. Y. 419; Williams v. Mayor, &c. of 
Detroit, 2 Mich. 560; Scovill v. Cleve
land, 1 Ohio St. 126; Northern Indiana 
R. H. Co. v. Connelly, 10 Ohio St. 159; 
Washington A venue, 69 Pa. St. 352; 
s. c. 8 Am. Rep. 255; White v. People, 
94 Ill. 604. 

2 Art. 14, § 11. 
s Art. 14, § 12. 
4 Williams v. Mayor, &c. of Detroit, :! 

Mich. 560. And see Woodbridge ,-_ De
troit, 8 :\lich. :2i4; State , .. Stout. 61 Ind. 
143; Taylor v. Boyd, 63 Tex. G33. 
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person or persons to be elected or appointed in such manner as 
the General Assembly shall direct, and uot otherwise," 1 &c. The 
charter of the city of Peoria provided that, when a public street 
was opened or improved, commissioners should be appointed by 
the county court to assess upon the property benefited the expense 
of the improvement in proportion to the bcne11t. This pro\·ision 
was held to be constitutional, on the ground that assessments of 
this character were not such taxation as was contemplated by 
the general terms which the constitution employeu.2 Like de
cisions have been made in other States in regard to similar 
assessments.3 

1 Art. 9, § 2. 
2 City of Peoria i·. Kidder, 26 Ill. 351. 

See also Canal Trustees v. Chicago, 12 
Ill. 403. In Chicago v. Larned, 3-1 Ill. 
203, it was decided that, while taxation 
for these local assessments might consti
tutionally be made in proportion and to 
the extent of the benefits received, it 
could not under the Constitution of 1848 
he made on the basis of frontage. This 
case was followed in Wright ,·. Chicago, 
46 Ill. 4-1. The contrary is heltl under 
the Constitution of 1870. White v. People, 
94 Ill. ti0-1; Craw v. Tolono, 96 Ill. 2.j.j; 
s. c. 36 Am. Rep. 143. 

8 People v. :\Iayor, &c. of Brooklyn, -1 
N. Y. 419; Matter of Mayor, &c. of New 
York, 11 Johns. 77; Sharp v. Spier, 4 
Hill, 76; Livingston 1·. :\layor, &c. of New 
York, 8 Wend. 85; :\latter of Furman St., 
17 Wend. tl-1:l; Louis,·ille v. Hyatt, 2 
B. i\Ionr. Iii; s. c. 36 Am. Dec. 59-1; 
Nichols v. Bridgeport, 23 Conn. 180; 
Schenl<'y i·. City of Alleghany, 25 Pa. 
St. 128; Wray v. Pittsburg, 46 l'a. St. 
365; Hammett v. Philadelphia, ti5 Pa. 
St. 146; s. c. 3 Am. Rep. 615; Washing
ton Avenue, 60 Pa. St. 353; s. c. 8 Am. 
Hep. 255; J\lcBride v. Chicago, 22 Ill. 
5, -1 ; Chicago u. Larned, 3-1 Ill. 203; 
:\lurphy v. · People, 120 Ill. 23-1; Spring
fiC'ld c. Green, Id. 269; City of Lexington 
1•. :\icQuillan's Heirs, 9 Dana, 513; 
Burnes , .. Atchison, 2 Kan. 45-1; Hines u. 
Leavenworth, 3 Kan. 186; St. Joseph 1·. 

()'Donoghue, 31 :\lo. 3-15; Egyptian Levee 
Co. v. Hardin, 27 :\lo. 405; St. Joseph , .. 
Anthony, 30 :\lo. 537; Farrar v. St. Louis, 
80 Mo. 370; Burnet v. Sacramento, 12 
Cal. 76 ; Yeatman v. Crandell. 11 La. Ann. 
220; Wallace v. Shelton, 1-1 La. Ann. 
4!18; Richardson v. Morgan, 16 La. Ann. 
429; Hill v. Higdon, 5 Ohio St. 243; 

Marion v. Epler, 5 Ohio St. 250; Reeves 
v. Treasurer of \Vood Co., 8 Ohio St 33:J; 
Xorthern Ind. R. R. Co. v. Connelly, 10 
Ohio St. 159; Baker v. Cincinnati, 11 
Ohio St. 5;34; J\Ialoy v. :\larietta, 11 Ohio 
St. 6:3G; State v. Dean, 23 X J. 335; State 
1·. :\Iayor, &c. of Jersey City, 2! X. J. G62; 
Bond v. Kenosha, 17 Wis. 28-1; City of 
Fairfield v. Ratcliff, 20 Iowa, 3\JG; :\Iuni
cipality No. 2 L'. White, 9 La. Ann. 4-!i; 
Cumming v. Police Jury, 9 La. Ann.503; 
Northern Liberties v. St. John's Church, 
13 Pa. St. 103; :\kGehee c. Mathis, 21 
Ark. 40; Goodrich L'. \Vinchester, &e. 
Turnpike Co., 2ti Ind. 11!); Emery v. Gas 
Co., 28 Cal. 3-15; Palmer v. Stumph, 29 
Ind. 320; Dorgan i·. Boston, 12 Allen, 
223; Anderson ,·. Kerns Draining Co., 
14 Ind. Hl9; :\Iacon v. Patty, 57 J\Iiss. 
3i8; s. c. 3-1 Am. Hep. 451; Cain ,·. 
Commissioners, 86 N. C. 8; Norfolk ,·. 
Ellis, 26 Gratt 22-1; Wilkins "· D.,troit, 
46 :\lich. 120; Vasser v. George, 4 i i\l i,s. 
713; Roundtree v. Gah'eston, -12 Tex. 612; 
Richmond & ,\. R. ILCo. v. Lynchburg, 81 
Va. -17:3. For a special case, see Cincinnati 
Gas, &c. Co. v. State, 18 Ohio St. 237. In 
Alabama a decision has been made the 
other way. The constitution provicles that 
"all taxes levied on property in this State 
shall be assessed in exact proportion to 
the val11e of s11ch property; pro1·id,-d, holl'
ei·er, that the General Assembly may levy 
a poll-tax not to exceed one dollar an,l 
fifty cents on each poll, which shall be 
applied exclusively in aid of the public
~chool fund." This, it was decided, 
would precl11,le the levy of a local assess• 
ment for the improvi;ment of a street by 
the foot front. M a~·or of :llobile v. Dar
gan, 45 ,\la. 310 In Colorndo only im
provements within the domain of the 
police power can be paiu for by special 
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But whatever may be the basis of the taxation, the require
ment that it shall be uniform is uniYersal. It applies as much to 
these local assessments as to any other species of taxes. The 
difference is only in the character of the uniformity, and in the 
basis on which it is established.I But to render taxation uni
form in any case, two things are essential. The first of these 
is that each taxing district should confine itself to the objects 
of taxation within its limits. Otherwise there is, or may be, 
duplicate taxation, and of course inequality. Assessments upon 
real estate not lying within the taxing districts would be Yoid,2 

and assessments for personal property made against persons 
not residing in the district would also be void, unless made 
with reference to the actual presence of the property in such 
district.3 

In Wells v. City of Weston/ the Supreme Court of Missouri 
deny the right of the legislature to subject property located in 
one taxing district to assessment in another, upon the express 
ground that it is in substance the arbitrary taxation of the prop
erty of one class of citizens for the benefit of another class. The 
case was one where the legislature sought to subject real estate 

assessment. Expense of sewers may be. 
but not that of gutters and curbs. Pu<:blo 
r. Robinson, 21 Pac. Rep. 899 ; Wilson , .. 
Chilcott, Id. 901. The cases of Weeks v. 
Milwaukee, 10 \\'is. 242, an<l Lumsden v. 
Cross, 10 Wis. 282, recognize the fact that 
these local burdens are generally imposed 
under the name of assessments instead of 
taxes, and that therefore they are not 
covered by the general provisions in the 
constitution of the State on the subject 
of taxation. And see Bond v. Kenosha, 
17 Wis. 284; Hale v. Kenosha, 29 Wis. 
599. An exemption of church property 
from taxation will not preclude its being 
assessed for improving streets in front of 
it. See post, p. 632, note. 

1 In the case of assessments which are 
to be made on the basis of benefits, pro
vision is usually made for a hearing. As 
to the right to this, see p. 617, note. 

2 But sometimes when a parcel of 
real estate lies partly in two districts, au
thority is given by law to assess the 
whole in one of these districts, and the 
whole parcel may then be considered as 
having been embraced within the district 
where taxed, by an enlargement of the 
district bounrls to include it. Saunders 
v. Springstein, 4 Wend. 429. It is as 
competent to provide for the repairing 

of a street by special assessment on 
adjoining land, as for the original paving-. 
See Willard v. Presbury, 14 Wall. 670; 
Gurnee v. Chicago, 40 Ill. 165; Bradley 
v. l\IcAtee, 7 Busb, 667; Shel<.'y , .. De
troit, 45 Mich. 431; Blount v. Janesville, 
31 Wis. 648; Municipality v. Dunn, 10 
La. Ann. 57; Jeliff v. Newark, 49 N. J. L. 
239; Estes v. Owen, 90 Mo. 113. Contra, 
Hammett v. Philadelphia, 65 Pa. St. 146 ; 
Orphan Asylum's Appeal, 111 Pa. St. 
135 ; Williamsport v. Beck, 128 Pa. St. 
147. The expense of sewer repairs prop
erly payable by a city cannot he im
posed on adjoining owners by calling the 
work street improvement. Clay v. Grand 
Rapids, 60 Mich. 451. 

8 People v. Supervisors of Chenango, 
11 N. Y. 563; Mygatt i,. Washburn, 15 
N. Y. 316; Brown v. Smith, 24 Barb. 419; 
Hartland v. Church, 47 Me. 169; Lessee 
of Hughey v. Horrell, 2 Ohio, 231. 

4 22 Mo. 384. To the same effect is 
In re Flatbush, 60 N. Y. 308. Compare 
case of State Tax on Foreign Held Bonds, 
17 Wall. 300; St. Charles v. Nolle, 51 
Mo. 122; s. c. 11 Am. Rep. 440 ; People 
i•. Townsend, 50 Cal. 633; State Trea.. 
surer v. Auditor-General, 46 Mich. 224. 
The case of Langhorne v. Robinson, 20 
Gratt. 661, is contra. 
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lying ouhiide the limits of a city to taxation for city purposes, on 
the theory that it received some benefit from the city governmeut, 
and ought to contribute to its support. In Kentucky 1 and lowa 2 

decisions have been made which, while affirming the same prin
ciple as the case above cited, go still further, and declare that it 
is not competent for the legislature to increase the limits of a city, 
in order to include therein farming lands, occupied by the owner 
for agricultural purposes, and 110t required for either streets or 
houses, or other purposes of a town, where the purpose is merely 
to increase the city rcnmue by taxation. The courts admit that 
the extension of the limits of a city or town, so as to include its 
actual enlargement, as manifested by houses and population, is to 
he deemed a legitimate exercise of the taxing power, but they 
declare that an intlcfinite or unreasonable extension, so as to em
brnce lands or farms at a distance from the local government, 
docs not rest upon the same authority. And although it ma)' be 
a delicate as well as a difficult duty for the judiciary to interpose, 
the court had no doubt but strictly there are limits beyond which 
the legislative discretion cannot go. "It is not ernry case of 
injustice or oppression which may he reached ; and it is not every 
case which will authorize a judicial tribunal to inquire into the 
minute operation of la\\'S imposing taxes, or defining the boun
daries of local jurisdictions. The extension of the limits of the 
local authority may in some cases be greater than is necessary to 
include the adjacent population, or territor_Y laid out into city 
lots, without a case being presented in which the courts would 
be called upon to apply a nice and exact scrutiny as to its 
practical operation. It must be a case of flagrant injustice and 
palpable wrong, amounting to the taking of prirnte property with
out such compensation in return a,; the taxpayer is at liberty to 
consider a fair equivalent for the tax." This decision has been 
subsequently recognized and followed as authority, in the last
namctl Statc.3 

1 City of Covington v. Southgate, 15 
B. l\Ionr. 4Dl; Arbegust v. Louisville, 2 
Bush, :l71 ; Swift v. Newport, 7 Bush, :n. 

2 :\Iorford c. Unger, 8 Iowa, 82. 
8 Langworthy v. Dubuque, 13 Iowa, 

86; Fulton v. Davenport, 17 Iowa, 401; 
Buell v. Ball, 20 Iowa, 282. These cases 
were cited and followed in Bradshaw i·. 

Omaha, 1 Neb. 16. These cases, how
ever, do not hold the legislative act which 
enlarges the city limits to be absolutely 
void, hut only hold that they will limit 
the exercise of the taxing power as nearly 
as practicable to the line where the ex-

tension of the boundaries ceases to be 
beneficial to the proprietor in a municipal 
point of view. For this purpose they 
enter into an inquiry of fact, whether the 
lanus in question, in view of their relati,·e 
position to the growing anu improveu 
parts of the town, and partaking more or 
less of the l,enefits of municipal goYern
ment, are proper subjects of municipal 
taxation ; um! if not, they enjoin the col
lection of such taxes. It woulu seem as 
if there must be great practical difficul
ties -if not some of principle - in m::k
ing this disposition of such a case. They 



-151-

CH. XIV.] THE POWER OF TAX.Vl'ION. 617 

Tho second essential is that thol'e should be uniformity in the 
manner of the assessment, and approximate equality in the amount 
of cxactious within the district; 1 and to this end that all the 
objects of taxation within the district should be embraeed. The 
correctness of this principle will Lo conceded, but whether in 
practiee it has been applied or not, it may not al ways Le easy to 
determine. 

"With the single exception of specific taxes," says Cltristiancy, 
J., in \Voodbridge v. Detroit,2 "the terms 'fax' and 'assess
ment' both, I think, when applied to property, and especially to 
lam ls, al wnys in elude the idea of some ratio or rule of apportion
ment, so that, of the whole sum to Le raised, the part paid by one 
piece of property shall Lear some known relation to, or be affected 
by, that paid Ly another. Thus, if oue hm1dred dollars al'c to Le 
rai8cd from tract8 A, B, and C, the amount paid L)" A will reduce 
by so much that to Lo paill Ly B and C; and so of the othel's. 
ln the case of specific taxes, as ,H·ll as duties and imposts, though 
the amount paid Ly one is not affected Ly that paid Ly another, 
yet there is a known and fixed relation of one to the other, a 
uniform rate by which it is imposed upon the whole species or 
class of property or persons to which the specific tax applies ; and 
this is so of duties and imposts, whether specific or ad valorem. 
To compel individuals to contribute money or property to tho 
use of the puLlic, without reference to auy common ratio, and 

have nevertheless been followed repeat
edly in Iowa. Davis v. Dubuque, 20 
Iowa, 438; Deeds v. Sanborn, 26 Iowa, 
41'.); Durant v. Ii:auffman, 34 Iowa, 10!. 
There 11re ,lecisions adverse to these. See 
Stiltz v. In,lianapolis, 55 Incl. 515; ~Iartin 
v. Dix, G2 ~Iiss. 53; s. c. 24 Am. Rep. 
6Cl; Giboney v. Cape Girardeau, 58 ~Io. 
141; Kew Orleans v. Cazelcar, 27 La. 
Ann. 136. Compare "' eeks v ~Iii waukce, 
10 \Yis. 213; Kelly v. Pittsburgh, 85 Pa. 
St. liO; Hewitt's Appeal, 88 Pa. St. 55; 
Stoner r. Flournoy, 28 La. Ann. 850; 
Korris v. Waco, 57 Tex. 633; ,vashburn 
v. Oshkosh, GO Wis. 453. That the legis
fat11rc cannot annex to a village territory 
:rnt contiguous for the purpose of increas
ing its revenues, see Smith v. Sherry, 50 
Wis. 210. 

1 See Davis v. Gaines, 48 Ark. 370; 
State v. Dist. Court, 33 l\Iinn. 23G; War
n·n "· Chicago, 118 Ill. 329. Where an 
assessment is to be made by benefits, 
property owners have an absolute ri;.d1t 
to be heard, anu. a law for making it 

without provision for a hearing is voi<l. 
Stuart v. Palmer, 74 N. Y. 183; s. c. :-lO 
Am. Rep. 280; Baltimore v. Scharf, 5! 
Md. 4\JO; Davidson v. New Orleans. !)(j 

U. S. 97; Spencer v. Merchant, 12G U. S. 
345; Campbell v. Dwiggins, 8:3 Ind. 473; 
Gilmore c. Hentig, 33 Kan. 156; Brown 
i-. Denver, 7 Col. 305; Boorman v. Santa 
Barbara, 65 Cal. 313 ; Gatch v. Des 
nloines, 63 Iowa, 718; Trustees v. Daven
port, 65 Iowa, 633. See Waples, Proceed
ings in Rem, 64; ante, ulO, note. Contra, 
Baltimore v. Johns Hopkins Hosp., 56 ~1,1. 
1; Cleveland ,._ Tripp, 1:3 R. I. 50; Davis 
v. Lynchburg, 6 S. E. Rep. 230 (Va.). 
Notice is unnecessary if only a mathemat
ical calculation is involved. Amery ,·. 
Keokuk, 72 Iowa, 701. If an opportunity 
for a hearing is given at some step of the 
proceeclings it is enough; as in judicial 
proceedings to enforce the assessment. 
Hagar "· Reclamation Dist., 111 U.S. 701. 

2 8 :\Iid1. 274, 301. f;ee also Chicago 
, .. Larnerl, 34 Ill. 203; Create v. Chicago, 
56 Ill. 422. 
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without requiring the sum paid by one piece or kind of property, 
or by one person, to bea1· any relation whatever to that pai<l by 
anothel', is, it seems to me, to lay a forced contribution, not a tax, 
duty, or impost, within the sense of these term.;, as applied to 
the exercise of powers by any enlightened or responsible govern
ment." 

In the case of Knowlton v. Supenisors of Rock County,1 au 
important and interesting question arose, involving the very point 
now under discussion. The Constitution of ·Wisconsin provide,; 
that '' the rule of taxation shall be uniform," which, if we are 
correct in \\·hat we have already stated, is no more than an affirm
ance of a settled principle of constitutional law. The city of 
Janesville included within its territonal limits, not only the land 
embraced within the recortled plat of the village of Janesville and 
its additions, but also a large quantity of the adjacent farming Ol' 
acrricultural lands. · Concei \·i1w the owners of these lands to be 0 ,:::, 

greatly and unequally burdened by taxation for the support of 
the city government, the legislature passed an act declaring that 
" in no case shall the real and personal property within the terri
torial limits of said city, and not included within the territorial 
limits of the recorded plat of the \"illage of Janesville, or of any 
additions to said village, which may be used, occupied, or re
served for agricultural or horticultural purposes, be subject to an 
annual tax to defray the current expenses of said city, exceeding 
one-half of one per cent; nor for the repair and building of roads 
and bridges, and the support of the poor, more than one-half as 
much on each dollar's valuation shall be l"evied for such purposes 
as on the property within such recorded plats, nor shall the same 
be subject to any tax for any of the purposes mentioned in § 3 of 
c. 5 of [ the city charter] ; nor shall the said farming or gardening 

1 9 ,vis. 410. A tax case of much crimination in taxation between the 
more th:m orJinary interest and impor- property of natural persons ancl railroad 
tance is that of San l\Iateo County v. The corporations was an unwarrantable oe• 
Southern Pacific TI. R. Co., 13 Fed. Rep. parture from the rule of equality and 
722, Justice Fielcl delivering an clabor- uniformity in taxation: that the provi
ate opinion, in the conclusions of which sion which estahlishes the discrimination 
Judge Sawyer concurrecl. The suit was is not due process of law, ancl is therefore 
brought for the recovery of a tax assessed opposed to the fourteenth amendment to 
upon the franchises, roadway, roacl-bed, the Constitution of the Uniteo States, 
rails, and rolling-stock of the defenclant. which is equally effeetnal to protect 
Dy the Constitution of the State the real against an unwarrantc>d exercise of the 
estate of private inclividuals is valued for taxing power as against any other un
taxation, with a rlerlnction of all mort- lawful deprivation of property. It was 
gages and other liens, hut the ,·alue of also affirmed that the State has no power, 
tile property of railroaos is to he assessed by its constitution or otherwise, to with
without any such deduction. It was held draw corporations from the guaranties of 
by these eminent judges that this dis- the Federal Constitution. 
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land be subject to any tax, other than before mentioned, for any 
city plll'pose whatsoever." U ndcr the charter the property of the 
city was liable to an annual tax of one per centum to defray the 
current expenses of the city; and also an additional tax of such 
sum as the common council might deem necessary for the repair 
and building of roads and bridges, aml for the support of the 
poor. Thus it wJl be pcrcei ved that the lcg-i,-;lature within the 
same taxing district, - if the whole city is to be considered one 
district only, - undertook to provide that a portion of the 
property should be taxed at one rate in proportion to value, 
and another portion at a much lower rate ; while from taxation 
for certain proper local purposes the latter class was exempted 
al together. 

"It was contended in argument," say the court," that as those 
provisions fixed one uniform rate without the recorded plats, and 
another within them, thus taxing all the property without alike, 
and all within alike, they do not infringe the constitution. In 
other words, that for the purpose of taxation, the legislature 
have the right arbitrarily to divide up and classify the property 
of the citizens, and, having done so, they do not violate the 
constitutional rule of uniformity, provided all the property within 
a gfren class is rated alike. 

" The answer to this argument is, that it creates different rules 
of taxation, to the number of which there is no limit, except that 
fixed by legislatiYc discretion, while the constitution establishes 
but one fixed, unbending. uniform rule upon the subject. It is 
believed that if the legislature can, by classification, thus arbi
traril.v, and without regard to value, discriminate in the same 
municipal corporation between personal and real property within, 
and personal and real property without a recorded plat, they can 
also by the same means discriminate between lands used for 
one purpose and those used for- another, such as lands used for 
growing wheat and those used for growing corn, or any other 
crop; meadow-lands and pasture-lands, cultivated and unculti
vated lands ; or they can classify by the description, such as odd
numbered lots and blocks and even-numbered ones, or odd and 
even numbered sections. Personal property can be classified liy 
its character, use, or description, or, as in the present case, by its 
location, and thus the rules of taxation may be multiplied to an 
extent equal in number to the different kinds, uses, descriptions, 
and locations of real and personal property. We do not see why 
the system may not be carried further, and the classification be 
made by the character, trade, profession, or business of the own
ners. For certainly this rule of uniformity can as well be applied 
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to such a classification as any other, and thus the constitutional 
provision be saved intact. Such a construction would make the 
constitution opera ti vc only to the extent of prohibiting the legis
lature from discriminating in favor of particular individuals, and 
would reduce the people, while considering so grave and impor
tant a proposition, to the ridiculous attitude of saying to the legis
lature, 'You shall not discriminate between single individuals or 
corporations; but you may divide the citizens up into different 
classes, as the followers of different trades, professions, or kinds 
of business, or as the owners of different species or descriptions 
of property, and legislate for one class, and against another, as 
much as you please, provided you serye all of the favored or un
favored classes alike ; ' thus affording a direct and solemn con
stitutional sanction to a system of taxation so manifestly and 
grossly unjust that it will not find an apologist anywhere, at least 
outside of those who are the recipients of its favor. "\Ve do not 
beliern the framers of that instrument intended such a construc
tion, and therefore cannot adopt it." 1 

The principle to be deduced from the Iowa and Wisconsin 
cases, assuming that they do not in any degree conflict, seems to 
be this: The legislature cannot arbitrarily include within the 
limits of a village, borough, or city, property and persons not 
properly chargeable with its burdens, and for the sole purpose of 
increasing the corporate revenues by the exaction of the taxes. 
But whenever the corporate boundaries are established, it is to be 
understood that whatever property is included within those limits 
has been thus included by the legislature, because it justly be
longs there, as being within the circuit which is benefited by the 
local government, and wluch ought consequently to contribute to 
its burdens. The legislature cannot, therefore, after having al
ready, by including foe property within the corporation, declared 
its opinion that such property should contribute to the local gov
ernment, immediately turn about and establish a basis of taxation 

1 Per Dixon, Ch. J., 9 '\Vis. 410, 421. paved with the Nicholson pavement at the 
Besides the other cases referred to, see, expense of the adjoining owners, when 
on this same general subject, Lin Sing v. the owners of the larger part of the front
·washburn, 20 Cal. 534; State v. :\!er- age should petition therefor. An amend
chants' Ins. Co., 12 La. Ann. 802; Adams atory act authorized it as to a portion of 
v. Somerville, 2 Head, 36:3; McComb v. a certain street without such a petition; 
Bell, 2 Minn. 2D5; Attorney-General v. thus permitting a special improvement on 
'\Vinnebago Lake & Fox River P. R. Co., that street, at the expense of the owners 
11 Wis. :lo; Weeks v. Milwaukee, 10 of adjoining lots, on a different principle 
Wis. 242; O'Kane v. Treat, 25 Ill. 557; from that adopted for the city generally. 
l'hiladelphia Association, &c. v. Wood, 39 In Howell 1·. Bristol, 8 Bush, 493, this 
l'a. i3; Sacramento v. Crocker, 16 Cal. amendment was held inconsistent with the 
1 ID. There was :i provision in the char- funclnmental prindples of taxation, and 
ter of Covington that a street might be consequently void. 
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which assumes that the property is not in fact urban property at 
all, lmt is agriculturnl lands, and should be a;;sesscd accordill~d.,·. 
The rule of apportiomncr1t must be uniform throughout tl1c taxiug 
district, apµlicablc to all alike ; Lut the legislature haYc no power 
to arrange the taxing districts arLitrnrily, and without reference to 
the great fundamental principle of taxation, that the Lurden must 
be Lorne by those upon whom it justly rests. The Kentucky and 
Iowa decisions hold tltat, iu a case where they haYe manifestly 
and unmistakably done so, the courts may interfere and restrain 
the imposition of municipal burdens on pl'Operty which docs not 
properly belong within the municipal taxing district at all. It 
must be manifest, howe,·er, that the effcct of the decisious in 
the States last referred to is to establish judicially two or more 
districts within a municipality where the legislature has estaLlished 
one only; and as this is plainly a lcgislatirn function, it would 
seem that the legislature must be at least as competent to csb1blish 
them directly as any court can be to do the i-ame thing indirectly. 
And in Missouri, Kentucky, and Pennsylrnnia, no difficulty has 
been found in sustaining legislation which di:-:criminatcd in taxa
tion between" rural" lands and others within the same city.1 

This rule of uniformity has perhaps been found most difficult of 
application in regard to those ca:-:es of taxation which arc com
monly known under the head of assessments, and which are made 
either for local improYcment and repair, or to preYent local causes 
resulting in the destruction of health or property. In those cases 
where it has been held that such assessments were not coYered by 
the constitutional provision that taxation should be laid upon 
property in proportion to value, it has, neYertheless, been decided 
that the authority to make them must be referred to the taxing 
power, and not to the police power of the State, under which side
walks ha,·e sometimes been ordered to be constructed. Apportion
ment of the burden was therefore essential, though it need not be 
made upon property in proportion to its rnlue. But the question 
then arises: What shall be the rule of apportionment? Can a 

1 Benoist v. St. Louis, 19 Mo. 179; cultural land in tracts of ten acres or 
Hernlerson v. Lambert, 8 Bush, 607; more brought within a city may be 
Parkland v. Gains, 11 S. "\V. Rep. 640 exempted from city taxes: Leicht v. 
(Ky.); Serrill , .. Philarlelphia, 38 Pa. St. Burlington, 73 Iowa, 29; if brought in 
350. And ~ee Gillette v. Hartforcl, 31 after the passage of an act allowing 
Conn. 351. In :\Iissouri such land, though it. Perkins v. Burlington, 77 Iowa, 553. 
taxed at a different rate, must he valued Under Indiana statutes such land may 
like other lan,l. State v. O'Brien, 80 l\Io. not be taxed for general purposes above 
631. In Utah it is denied that such land township rates, but is liable for special 
within the limits, but outsirle the city as assessments. Dickerson v. Franklin, 112 
built, can be subjected to city taxes. Ind. 178. 
Terr. v. Daniels, 22 Pac. Rep. 159. Agri-
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street be ordered graded and paved, and the expense assessed ex
clusively upon the property which, in the opinion of the assessors, 
shall be peculiarly benefited thereby, in proportion to such benefit? 
Or may a taxing district be created for the purpose, and the ex
pense assessed in proportion to the area of the lots? Or may the 
street be made a taxing district, and the cost le\·ied in proportion 
to the frontage? Or may each lot-owner be required to grade and 
pave in front of his lot? These are grave questions, and they ha,·e 
not been found of easy solut10n. 

The case of The People v. The Mayor, &c. of Brooklyn,1 is a 
leading case, holding that a statute authorizing a municipal cor
poration to grade and improve streets, and to assess the expense 
among the owners and occupants of lands benefited by the im
provement, in proportion to the amount of such benefit, is a con
stitutional and rnlid law. The court in that case concede that 
taxation cannot be laid without apportionment, but hold that the 
basis of apportionment in these cases is left by the constitution 
with the legislature. The application of any one rule or principle 
of apportionment to all cases would be manifestly oppressi,·e and 
nnjust. Taxation is sometimes regulated by one principle, and 
sometimes by another; and very often it has been apportioned 
without reference to locality, or to the taxpayer's ability to con
tribute, or to any propo1-tion between the burden and the benefit. 
" The excise laws, and taxes on carriages and watches, a re among 
the many examples of this descripti,m of taxation. Srrnie taxes 
affect classes of inhabitants only. ~\Jl duties on imported goods 
are taxes on the class of consumers. The tax on one imported 
article falls on a large class of consumers, while the tax on an
other affects comparati\·ely a few individuals. The duty on one 
article consumed by one class of inhabitants is twenty per cent of 
its value, while on another, consumed by a different class, it is 
forty per cent. The duty on one foreign commodit_,· is laid for 
the purpose of revenue mainly, "·ithout reference to the ability of 
its consumers to pay, as in the case of the duty on salt. The duty 
on another is laid for the purpose of encouraging domestic manu
factures of the same article, thus compelling the consumer to pay 
a higher price to one man than he could otherwise haYe bought 
the article for from another. These discriminations mar be im
politic, and in some cases unjust; but if the power of taxation 
npon importations had not been transferred by the people of this 
State to the federal government there could have been no pretence 
for declaring them to be unconstitutional in State legislation. 

1 4 N. Y. 419, 427; reversing same case, 6 Barb. 209. 
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"A property tax for the general purposes of the goYernment, 
Pither of the State at large or of a county, city, or other district, 
is regarded as a just and equitable tax. The reason is obvious. 
1t apportions the burden according to the benefit more nearly 
than any other inflexible rule of general taxation. A rich man 
derives more bene(it from taxation, in the protection and improve
ment of his property, than a poor man, anu ought therefore to pay 
more. But the amount of each man's benefit in general taxation 
ca11not be ascertained and estimated with any deg-rec of certainty ; 
and for that reason a property tax is adopted, instead of an esti
mate of benefits. In local taxation, however, for special pur
poses, the local benefits may in many cases be seen, traced, and 
estimated to a reasonable certainty. At least this has been sup
posed and assumed to be true by the legislature, whose duty it is 
to prescribe the rnlcs on which taxation is to be apportioned, and 
whose determination of this matter, being within the scope of its 
la\\'fnl power, is conclusive." 

The reasoning of this case has been generally accepted as satis
factory, and followed in subscq uent cases.1 

1 SC'oville 1·. (;Jevelanrl, 1 Ohio St. 126; the street in proportion to the street front, 
Hill v. Hi~<lon, 5 < Jhio St. 243; :\1arion ,·, or upon the lands in proportion to their 
Epler, 5 Ohio St. 200; Maloy v. Mari- assessed value. In a case where the 
etta, 11 Ohio St. 63<1; City of Peoria v. former mode was resortecl to, ancl an as
Kitl,ler, 26 Ill. i'lGl; Reeves v. Treasurer sessment macle npon property owned by 
of Wood Co, 8 Ohio St. 33:3; Garrett v. the Northern lnclinna Railroacl Company 
St. Louis, 25 Mo. 505; Uhrig v. St. Loui~, fot· its corporate purposes, Peck, J., thus 
44 Mo. 458; Bradley v. McAtee, 7 Bush, states and answers an objection to the 
667; s. c. 3 Am. Rep. 309; Jones t•. Bos- valiclity of the tax: "But it is said that 
ton, 104 ;\[ass. 461; Sessions !', Crunkil- assessments, as distinguishecl from gen
ton, 20 Ohio St. 340; State v. Fuller, 34 era! taxation, rest solely upon the idea of 
N .• J. 227; Holton v. Milwaukee, 31 Wis. equivalents, -a compensation proportioned 
27; l\k~fasters v. Commonwealth, 3 ,vatts, to the special benefits derive11 from the 
292; Allentown v. Hc:nry, 73 l'a. St. 404; improvement, and that, in the case at bar, 
We her v. Rein ha rel, 7:-l Pa. St. 370; s. c. the railroad company is not, and in the 
13 Am. Rep. 747; Livingston v. :,;'cw York, nature of things cannot be, in any degree 
8 Wend. 85; s. c. 22 Am. Dec. 622; Wright benefited by the improvement. It is 
v. Boston, 9 Cush. 233; Jones i·. Boston, quite true that the right to impose melt 
101 Mass. 461; Nichols v. Bridgeport, 23 special taxes is based upon a presumed 
Conn. 189; Cone v. Hartford, 28 Conn. equivalent; but it by no means follows 
363; Alexaniler v. Baltimore, 5 Gill, 383; that there must be in fact such full eq11i v
Howard 11. The Church, 18 i\lrl 451; Hoyt a lent in Hery instance, or that its ab
L'. East Saginaw, 10 Mich. 39; Sheley n. sence will render the assessment invalid. 
Detroit, 4G i\[ich. 4fll; Burnett v. Sacra- The rule of apportionment, whether by 
mento, 12 Cal. 76; La Fayette ,,. Fowler, the front foot or a percentage upon the 
:l4 Ind. 140. The right to assess by bene- assesserl valuation, must be uniform, af
fits has been denied in South Carolina. fecting all the owners and all the prop
State 1·. Charleston, 12 Rieh. 702. The erty abutting on the street alike. One 
legislation in Ohio on the subject has au- rule cannot be applied to one owner, and 
thorized the cities and villages, in open- a different rule to another owner. One 
ing and improving streets, to assess the could not be assesserl ten per cent, an
expense either upon the lots abutting on other five, another three, and another left 
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Ori the other hand, and on the like reasoning, it has been held 
equally competent to make the strci::t a taxing district, and 
assess the expense of the improvement upon the lots in propor
tion to the frontage.1 Here also is apportionment by a rnlc 

altogether unassessed because he was not 
in fact benefited. It is manifest that the 
actual benefits resulting from the im
provement may be as various almost as 
the number of the owners, and the uses 
to which the property may be applied. 
No general rule, therefore, could be laid 
down which won!tl ,lo equal and exact 
justice to all. The legislature have not 
attempted so vain a thing, but have pre
scrilied two different modes in which the 
assessment may lie made, and left the city 
authorities free to a,lopt either The 
mode adopted by the council becomes 
the statutory equivalent for the lienefits 
conferred, although in fact the burden 
imposed may greatly prepon,lerate. In 
such case, if no fraud intervene, and the 
assessment does not substantially exhaust 
the owner's interest in the lan,l his rem
edy would seem to he to procure, by a 
timely appeal to the city authorities, a 
reduction of the special assessment, and 
its imposition, in whole or in part, upon 
the public at large." Northern Indiana 
R. R. Co. v. Connelly, 10 Ohio St. 159, 
165. And see Howell v. Bristol, 8 Bush, 
493. It is competent to provide for as
sessing benefits upon the owner instead 
of the land. In re Centre St., 115 Pa. St. 
247. As to repaving, see antP, 615, note. 
The legislative determination that certain 
]and is benefited is cone] usi ,·e. Only the 
question of apportionment remains open. 
Spencer v. A!erchant, 125 U. S. 3--15 : 
Pacific Bridge Co. v. Kirkham, 6! Cal. 
519. The finding of benefits by a common 
council is conclusive unless pnlpnbly un
just. Paulson v. Portland. lo Oreg. 450; 
Little Rock 1,. Katzenstein, 12 S. ,v. Rep. 
HJ8 (Ark.); Pueblo v. Robinson, 21 Pac. 
Rep.899(Col.). In onlering a local as
sessment the common council may deter
mine that the benefits to property within 
the district will equal the cost of the im
pro,·ement. Cook v. Slocum, 2i Minn. 
509. If a council has made an assess
ment district, a jury in apportioning ben
efits must impose some on each parcel 
in it. Rentz v. Detroit, 48 l\Iich. 544. 
Contra, Kansas City 1,. Baird, 98 :\fo. 215. 
But a wholly arbitrary apportionment 

that could not possibly be just would be 
void. Thomas v. Gain, 35 Mich. lGG. A 
council cannot lie empowered to impose 
expense as it may "deem equitalile a11tl 
just." Barnes c. Dyer, Go Vt. 419. 

1 Williams r. Detroit, :2 l\lich. 5u0; 
Xorthern Indiana ]{. H. Co. v. Connelly, 
10 Ohio St. lG\:l; Lumsden v. Cross, 10 
Wis. 28:2. And see St. Joseph v. O'Von
oghue, 31 Mo. 0--!G; Burnett v. Sacra
mento, i:2 Cal. 7o; Scoville ,·. C!evela!l(l, 
1 Ohio St 126; Hill v. Higdon, 5 Ohio 
St. 2--18; Ernst v. Kunkle, 5 Ohio St. 5:20; 
Hines v. Leavenworth, 3 Kan. 18!.:i; 
i\Iagee v. Commonwealth, 4!.:i Pa. St. 
3G8; Wray v. Pittsburg, 46 l'a. St. 3Q.j; 
Palrn~r 1,. Stumph, :2!l Inrl. :3:29; White 
v. PeoplP, 94 Ill. 604; \Yilliur v. Spring
field, u:3 Ill. 305; Da,·is c. Lynchliurg, 
6 S. E. Rep. 230 (Va.) ; Farrar , .. St. 
Louis, 80 ;\fo. 379; Taylor , .. Boyd, 
63 Tex. 5!-l3; ()'Reilley r. Kingston, 114 
N. Y. 439; although the assessment ex
ceeds the value of a Ion.!!, shallow strip 
assesserl. McCormi,·k's Est. v. lhrris
burg. 18 At!. Rep. 1:2f\ ( Pa.). In Hnm
mett 1,. Philarlephia, 6G Pa. St. 146; s. c. 
3 Am. Rep. 615, while the cases here 
cited are approved, it is denied that a 
street already lair] out and in goo,l con
dition can he taken all(] improved for a 
public drive or carriage-way at the ex
pense of the arljacent owners: this not 
heiniz an impro,·ement for local but 
for general purposes. See ,vashington 
Avenue, 60 Pa. St. 352; s. c. 8 Am. 
Rep. 2G5; Orphan Asylum's Appenl. 111 
Pa. St. 135; Williamsport i-. Beck. l 28 
Pa. St. 147. But a borough may cause 
a sidewalk to be relaid at the cost of 
an ahutter. Smith , .. Kingston, 1:20 p,,_ 
St. :157. Compare Allen v. Drew, 44 
Yt. 174 (case of water-rents); "'illar,l , .. 
Preshury, 14 Wall. liiG; Hoyt , .. East 
Saginaw, 19 .\1ich. 39; s. c. 2 Arn. Rep. 
76; La Fayette v. Fowler, 34 Ind. 140; 
Chambers v. Satterlee, 40 Cal. 497; Brad
lee v. McAtee, 7 Bush, 667; s. c. 3 Am. 
Rep. 309. In Washington Avenue, 69 
Pa. St. 362; .s. c. 8 Am. Rep. 25G, it is 
rlenied that this principle can be applied 
to the country and to farming lands. 
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which approximates to what is just, but which, like any other 
rule that c:.111 be applied, is only an approximation to absolute 
equality. But if, in the opinion of the legislature, it is the 
proper rule to apply to any particular case, the courts must en
force it. 

But a very different case is presented when the legislature 
undertakes to provide that each lot upon a street shall pay the 
whole expense of grading and paving the street along its front. 
For while in such a case there would be something havin!,!; the 
outward appearance of apportionment, it requires but slight ex
amination to discover that it is a deceptive semblance only, and 
that the measure of equality which the constitution requires is 
entirely wanting. If every lot-owner is compelled to construct 
the street in front of his lot, his tax is neither increased nor 
diminished by the assessment upon his neighbors; nothing is 
di dded or apportioned 'between him and them ; and each particu
lar lot is in fact arbitrarily made a taxing district, and charged 
with the who1e expenditure therein, and thus apportionment 
avoided. If the tax were for grading the street ,;imply, those 
lots which were already at the established grade would escape 
altogether, while those on either side, which chanced to be above 
and below, must bear the whole burden, though no more bene
fited by the improvement than the others.1 It is evident, there
fore, that a law for making assessments on this basis could not 
have in view such distribution of burdens in proportion to bene
fits as ought to be a cardinal idea in enry tax-law.2 It would be 
nakedly an arbitrary command of the law to each lot-owner to 
construct the street in front of his lot at his own expense, accord
ing to a prescribed standard; and a power to issue such com-

Agnew, J., says: "To apply it to the 
country, or to farm lan,ls, would lead to 
such inequality and injustice as to deprive 
it of a.II soundness as a rule, or as a sub
stitute for a fair and impartial valuation 
of benefits in pursuance of law; so that 
at the very first blush every one would 
pronounce it palpably unreasonable and 
unjust." The able opinion in this case 
is a very satisfactory and very thorough 
examination of the principles on which 
local assessments are supported. The 
ca~es of Seely v. Pittsburg, 82 Pa. St. 
360; Craig 1•. Philadelphia, 80 Pa. St, 
265; Philadelphia v, Rule, 93 Pa. St. 15, 
and Scranton 1•. Penn Coal Co., 105 Pa. 
St 445. are in principle similar. The rule 
of assessment by frontage is not sanc-

tioned in Arkansas: Peay v. Little Rock, 
32 Ark. 31; Monticello v. Banks, 48 Arie. 
251; nor in Tennessee. Mc Bean v. Chand
ler, 9 Heisk, 349. 

1 In fact, lots above and below an es
tablished grade are usually less bl'nefited 
by the grading than the others; because 
the improvement subjects them to new 
burdens, in order to bring the general 
surface to the grade of the street, which 
the others escape. 

2 The case of Warren v. Henley, 31 
Iowa, 31, is opposed to the reasoning of 
the text; but the learned judge who de
livers the opinion concedes that he is un
able to support his conclusions on the 
authorities within his reach. 

40 
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mand could never be exercised by a constitutional government, 
unless we are at liberty to treat it as a police regulation, and 
µlace the duty to make the streets upon the same footing as that 
to keep the sidewalks free from ulrntrnction and fit for passage. 
But any such idea is clearly inadmissiule.1 

1 All lots in the district mmt be as
sessed, not simply those in front of which 
work has been done. Diggins v. Brown, 
76 Cal. 318. See City of Lexington,,. Mc
Quillan's Heirs, 9 Dana, 51:3, and opinions 
of Carnphe/1 and Christia,wy, JJ., in Wood
bridge v. Detroit, 8 Mich. :.!i-1. The case of 
Weeks v. :\Iii waukee, 10 Wis. 258, seems to 
be contra. We quotefrom the opinion of the 
court by Paine, J. After stating the rule 
that uniformity in taxation implies equal
ity in the burden, he proceeds: "The 
principle upon which these asse,sments 
n·,t is dearly destructive of this equality 
It rl'quires every lot-owner to build what
ever improvl'ments the public may re
quire on the street in front of his lot, 
without reference to inequalities in the 
value of the lots, in the expense of con
structing the improvemPnl,, or to the ques
tion whether the lot is injured or bene
fite,l by their construi:tion. Corner lots 
are rt>cp1ired to construct and keep in re
pair three times as much as other lots; 
and yet it is well known that the differ
ence in value bears no proportion to this 
difference in burden. In front of one lot 
the expense of buil,lin~ the street may 
exc;eed the value of the lot ; an,! its con
struction may impose on the owner a,ldi
tional expense, to render his lot accessi
ble. In front of another lot of even 
much greater value, the expense is com
paratively slight. These inequalities are 
obvious; and I have al ways thong ht that 
the principle of such assp,;smPnts was 
radieally wrong. They have been very 
extl'nsively ,liscussed, and sustained upon 
the ground that the lot should pny bP
cause it receives the benefit. But if this 
be true, that the improvements in front 
of a lot are made for the benefit of the lot 
only, then the right of the public to tax 
the owner at all for that pnrpose fails; 
because the public has no right to tnx the 
citiz,•n to make him builil imrrovements 
for his own benefit merl'l_r. It must be 
for a public purpose; arnl it being once 
established that the construction of streets 
is a public purpose that will justify taxa-

tion, I think it follows, if the matter is to 
be settled on principle, that the taxation 
should be equal and uniform, and that to 
make it so tl1e whole taxable property o1 
the political division in which the im
provement is made should be taxed by 
a uniform rule for the purpose of its 
construction. 

"But in sustaining these assessments 
when private property was wanted for a 
street, it has been said the State could 
take it, because the use of a street was 
a public use; in order to justify a resort 
to the power of taxation, it is said the 
building of a street is a public purpose. 
But then, ha Ying got the land to build it 
on, and the power to tax by holding it a 
public purpose, they immediately aban
don that idea, an,! say that it is a private 
benefit, and make the owner of the lot 
build the whole of it. I think thi, is the 
same in principle as it would be to say 
that the town in which the county seat 
is located should build the county build
ings, or that the county where tile capital 
is should construct the public edifices of 
the State, upon the ground that, by being 
located nearer, they derived a greater 
benefit than others. If the question, 
therefore, was, whether the system of as
sessment could be sustained upon prin
ciple, I should have no hesitation in 
deei,lin~ it in the negative. I fully 
agree with the reasoning of the Su
preme Court of Louisiana in the case 
of :\J unicipality No. 2 v. White, 9 La. 
Ann 4-17, upon this point. 

"But the question is not whether this 
system is established upon sound prin
cip!C's, but whether the legislature has 
power, under the constitution, to estab
lish such a sy,tem. As already stated, 
if the provision requiring the rule of 
taxation to be uniform was the only one 
bearing upon the question, I should an
swer this also in th<? negative. But there 
is another provision which seems to me 
so important, that it hns changed the re
sult to which I should otherwise have ar
rived. That provision is § 3 of art. 11, 
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In many other cases, besi<les the corn;truction, improvement, 
and repair of streets, may special taxing tlistl'icts be created, with 
a Yiew to local improvements. The cases of drains to relieve 
sw:!mps, marshes, and other low lauds of their stagnant \·,ater, 
and of leYees to prcYcnt lands being overflowed· by ri \·crs, will at 
once suggest thcmscl res. In pro\·iding for such cases, however, 
the legislatme exercises another power besides the power of tax
ation. On the theory that the drninagc is for the sule purpose of 
benefiting the lands of iudi\·iduals, it might be difficult to defend 
such legislation. But if the stagnant water causes or threatens 

and is as follows: 'It shall be the duty of 
the legislature, and they are hereby em
powered, to provide for the organization 
of cities and incorporated villages, and 
to restrict their power of taxation, assess
ment, borrowing money, contracting debts, 
and loaning their credit, so as to prevent 
abuses in assessments arnl taxation, and 
in contracting debts by such municipal 
corporations.' 

"It cannot well be denied that if the 
wort! 'assessment,' as used in tl,is sec
tion, had reference to this establisher! sys
tem of special taxntion for munieipal im
provements, that then it is a clear recog-
11ition of the existence and legality of the 
power.'' And the court, having reached 
the conclusion that the word did hani 
reference to such an established system, 
sustained the assessment, adtling: "The 
rnme effect was given to the same clause 
in the Constitution of Ohio, by the Su
preme Court of that State, in a recent 
rlecision in the case of llill ,.-. Higdon, 5 
Ohio, N. s. 243. And the reasoning of 
Chief ,Justice Ram,e.1/ on thP question I 
think it impossiblP to answer." 

If the State of Wisconsin harl ~ ny set
tled and known practice, rlesignatetl as 
assessments, under which each lot-owner 
was compelled to construd the strPets in 
front of his lot, then the constitution as 
quoter! may well be held to rPcocznize 
such prnctice. In this viPw, however, it 
is still difficult to rliscover any "restric
tion" in a law which perpetuates the ar
bitrary and unjust custom, and which still 
permits the whole expense of ma king the 
street in front of each lot to be imposed 
upon it. The only restriction which the 
law imposes is, that its terms exrlude 
uniformity, equality, and justice, whiclr 
surely could not be the restriction the 

constitution designed. Certainly the 
learned judge shows very clearly that 
such a Jaw is unwarranted as a legiti
mate exercise of the taxing power; anrl 
as it cannot be warranted under any other 
power known to constitutionnl gol'ern
ment, the autl1ority to adopt it should 
not be founrl in doubtful words. The 
case of Hill v. I-ligclon, referred to, is dif
ferent. There the expense of improving 
the street was assessed upon the property 
abutting on the street, in proportion to 
the foot front. The tlecision there was, 
that the constitutional provision tlrn t 
"laws shall \,p pass,·,! taxing by a uni
form rule all moneys, &c., and also all 
real all(] personal property, according to 
its true value in money,'' had no refer
ence to these local assessments, which 
might still be matle, as they were before 
the constitution was adopted, with refer· 
ence to the benefits conferred. The case, 
therefore, shower! a rule of apportionment 
which was made applicable throughout 
the taxing district, to wit, along the strel't 
so far as the improvement extended. The 
case of State "· City of Portage, 12 Wis. 
562, holds that a law authorizing the ex
pense of an improvement to be assesserl 
upon the abutting lots, in proportion to 
their front or size, would not justify and 
sustain city action whieh required the 
owner of each lot to bear the expense 
of the improvement in front of it. 

It has lieen oftpn contemled that taxa
tion by frontage was in effect a taking of 
property for the public use, but the courts 
have held otherwise. PPople , .. Mayor, 
&c. of Brookh·n, 4 N. Y. 419; Allen v. 
Drew, 44 Vt. i74; ·warren "· Henley, :n 
Iowa, 31; \Vashington Avenue, 69 Pa. 
St. :J.",2 : s. c. 8 Am. Rep. 255; White v. 
People, 94 Ill. 604. 
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disease, it may be a nuisance, which, untler its power of police, 
the State would ham authority to abate. The laws for this pur
pose, so far as they haYe fallen under our observation, have prn
ceeded upon this theory. N"everthelcss, w-hen the State incurs 
expense in the exercise of its police power for this purpose, it 
may be proper to assess that expense upon the portion of the 
community specially and peculiarl.r benefited. The assessment is 
usually made with reference to the benefit to property; and it is 
difficult to frame or to concei,e of any other rule of apportion
ment that would operate so justly and so equally in these cases. 
There may be difficulty in the detail; difficulty in securing just 
and impartial assessments; but the principle of such a law w-ould 
not depend for its soundness upon such considerations.1 

1 See Reeves v. Treasurer of Wood 
Co., 8 Ohio St. 333; Sess1ons v. Crunk
lin ton, 20 Ohio St. 349; Freneh v. Kirk
land, 1 Paige, 117; Phillips v. Wickham, 1 
Paige, 690; Anderson v. Kerns Co., 14 
Ind. Hl9; O'Heiley v. Kankakee Co., 32 
Ind. 169; Draining Co. Case, 11 La. Ann. 
33S; Hagar v. Supervisors of Yolo, 47 
Cal. 222; Davidson 1,. New Orleans, 96 
U.S. 97. In Woodruffv. Fisher, 17 Barb. 
224, Iland, ,T., speaking of one of these 
drainage laws, says. "If the object to 
be accomplisher! hy this statute may 
be consiclere,l a public improvement, the 
power of taxation seems to have been sus
tained upon analogous principles. [Citing 
People v. Mayor, &c. of Brooklyn, 4 N. Y. 
419; Thomas v. Leland, 24 Wend. 65; and 
Livingston v. Mayo:-, &c. of New York, 8 
Wend. 85; s. c. 22 Am. Dec. 622.J But 
if the object was merely to improve the 
property of individuals, I think the stat
ute would be void, although it provided 
for compensation. The watrr privileges 
on Indian River cannot be taken or af
fectecl in any way solely for the private 
advantage of others, however numerous 
the benefic~iaries. Several statutes have 
l,een passed for draining swamps, but it 
srems to me that the principle ahove ad
vanee<l rests upon natural and constitu
tiDnal law. The professed object of this 
statute is to promote public health. And 
one question that arises is, whether the 
owners of large tracts of land in a state 
of nature ean be taxed to pay the ex
pense of draining them, by destroying 
the dams, &c., of other persons a way 
from the drowned lands, and for the pur
poses of public health. This law proposes 

to destroy the water power of certain per
sous against their will, to drain the lands 
of others, also, for all that appears, against 
their will; and all at the expense of the 
latter, for this public good. If this taxa
tion is illegal, no mode of compensation is 
provided, and all is illegal." "The own
ers of these lands could not be convicted 
of maintaining a public nuisance because 
they did not drain them ; even though 
they were the owners of the lands upon 
which tiie obstructions are situated. It 
docs not appear by the act or the com
plaint that the sickness to be prevented 
prevails among inhabitants on the "et 
lands, nor whether these lands will be 
benefited or injured by draining; and 
certainly, unless they will be benefitecl, it 
woul<l seem to be partial legislation to t::x 
a certain tract of land, for the expen,e of 
doing to it what did not impro,·e it,merely 
because, in a state of nature, it may be 
productive of sickness. Street assess
ments are put upon the ground that the 
land assessed is improved, and its value 
greatly enhanced." The remarks of Green, 
J., in \Villiams v. ~rayor, &c. of Detroit, 
2 :'\Iich. GGO, GG7, may be here quoted: 
" Every species of taxation, in every 
mode, is in theory and principle based 
upon an idea of compensation, benefit, 
or advantage to the person or property 
taxed, either directly or indirectly. If 
the tax is levied for the support of the 
grwcrnnwnt and general police of the 
St~te, for the rducation and moral in
struction of the citizens, or the construc
tion of works of internal improvernrnt, 
he is supposed to receive a just compen
sation in the security whicl1 the govern-
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Sewers in cities and populous districts are a necessity, not only 
that the streets may be kept clean and in repair, but to pl'event 
the premises of indiYiduals from becoming nuisances. The ex
pense of these is rnriously assessed. It may unquestionably be 
made by benefits and by frontage under proper legicdation.1 In 
certain classes of cases, it has been custo,mary to c:ill upon the 
citizen to appear in person and perform sen-ice for the State, in 
the nature of police duties. The burden of improving a11cl repair
ing the common highways of the country, except in the urban 
districts, is generally laid upon the people in the form of an 
assessment of labor. The assessment may be upon each citizen, 
in proportion to his property; or, in addition to the property 
assessment, there may be one also hy the poll. But though the 
puhlic burden assumes the form of labor, it is still taxation, and 
must therefore be loYied on some principle of uniformity. But it 
is a peculiar species of taxation; and the general terms "tax" or 
"taxation," as employed in tho State constitutions, would not 
generally be understood to include it. It has been decided that 
the clause in the Constitution of Illinois, that "the mode of leYy
ing a tax shall be by rnluation, so that eYery person shall pay a 
tax in proportion to the value of the property he or she has in 
his or her possession," did not prm·ent the levy of poll-taxes in 

ment affords to his person and property, 
the means of enjoying his possessions, 
and their enhanced capacity to contrib
ute to his comfort and gratification, which 
constitute their value." 

It has been held incompetent, however, 
for a city which has itself created a nui
sance on the property of a citizen, to tax 
him for the expense of removing or abat
ing it. Weeks v. Milwaukee, 10 Wis. 258. 

In Egyptian Levee Co. i·. Hardin, 27 
Mo. 495, it was held that a special assess
ment for the purpose of reclaiming a dis
trict from inundation might properly be 
laid upon land in proportion to its area, 
and that the constitutional provision that 
taxation should be levied on property in 
proportion to its valuation did not pre
clude this mode of assessment. The same 
ruling was made in Louisiana cases. 
Crowley v. Copley, 2 La. Ann. 32!); Yeat
man v. Crandall, 11 La. Ann. 220; Wal
lace v. Shelton, 14 La. Ann. 498; Bishop 
v. Marks, 15 La. Ann. 147; Richardson v. 
Morgan, 16 La. Ann. 429. So with refer
ence to assessments for irrigating arid 
lancls. Turlock Irrig. Dist. v. Williams, 
76 Cal. 360. And see McGehee v. Mathis, 

21 Ark. 40; Jones v. Boston, 101 Mass. 
461; Daily v. Swope, 47 Miss. 367; Al
corn v. Hamer, 38 Miss. 652; Iloro v. 
Phillips Co., 4 Dill. 216. 

1 In Englancl it is made by benefits. 
In this country different methods are 
adopted. See \Yright v. Boston, 9 Cush. 
233; Leominster v. Conant, 13!) Mass. 
384 ; Cone v. Hartford, 28 Conn. 363; St. 
Louis v. Oeters, 36 Mo. 456 ; Ruther
ford v. Hamilton, 07 Mo. 543; Stroud 
v. Philadelphia, 61 Pa. St. 255 ; Phil
adelphia v. Tryon, 35 Pa. St. 401; War
ner v. Grand Haven, 30 Mich. 24. It 
may be made according to the value of 
the lots: Mason v. Spencer, 35 Kan. 512 ; 
Snow v. Fitchburg-, 136 l\Iass. 183; or hy 
area. Keese v. Denver, 10 Col. 112. It 
would not be competent, however, to 
make the assessment for a city sewer by 
the area upon both in and out lots, as 
this, from the nature of the cnse, could 
not possibly be equal. Thomas v. Gain, 
35 Mich. 155. Street sprinkling may be 
paid for according to the frontage upon 
the street sprinkled. State v. Reis, 38 
Minn. 371. 
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highway labor. "The framers of the constitution intended to 
direct a uniform mode 0£ taxation on property, and not to pro
hibit any other species of taxation, but to leave the legislature 
the power to impose such other taxes as would be consonant to 
public justice, all(l as the circumstances of the country might re
quire. They probably inten<le<l to prevent the imposition of an 
arbitrary tax on property, according to kind and quantity, and 
without reference to value. The inequality of that mode of taxa
tion was the object to be avoided. We cannot believe they 
intended that all the public burdens should be borne by those 
having property in possession, wholly exempting the rest of the 
community, who, by the same constitution, were made secure in 
the exercise of the rights of suffrage, and all the immunities of 
the citizen." 1 And in another case, where an assessment of high
way labor is compared with one upon adjacent property for widen
ing a street, - which had been held not to be taxation, as that 
term was understood in th8 constitution, - it is said: '' An 
assessment of labor for the repair of roads and streets is less like 
a tax than is such an assessment. The former is not based upon, 
nor has it any reference to, property or values owned by the per
son of whom it is required, whilst the latte1· is based alone upon 
the property designated by the law imposing it. Nor is an assess
ment a capitation tax, as that is a sum of money levied upon 
each poll. This rate, on the contrary, is a requisition for su 
many days' labor, which may be commuted in money. N" o doubt, 
the number of days le\'ied, and the sum which may be receired 
by commutation, must be uniform within the limits of the dis
trict or body imposing the same. Thi;; requi:-;ition for labor to 
repair roads is not a tax, and hence this exemption is not repug
nant to the constitution." 2 

It will be apparent from what has alreadr been said, that it is 
not essential to the validity of taxation tha't it be levied accord
ing to the rules of abstract justicc.3 It is only essential that the 
legislature keep within its proper sphere of action, and do not im
pose burdens un<lcr the n:1me of bxation which are not taxes in 
faet; and its decision as to what is proper, just, and politic, must 

1 Sawyer i>. City of Alton, 4 Ill. 127, 
130; State v. Ilalifax, 4 Dev 3t5; Amc.'
nia v. Stamford, o Johns. \)2 Draining 
Co. Case, 11 La. Ann. 338, 37:l. 

2 Town of Pleasant 1,. Kost, 29 lll. 490, 
494. . 

3 Frellsen v. Mahan, 21 La. Ann. 79; 
People v. Whyler, 41 Cal. 351; Warrc.'n 
v. Henley, 31 Iowa, 3!. In this last case, 
Beel,, J., criticises the position taken ante, 

pp. 6:!5, G26, that the cost of a local im
pro,·emc.'nt cannot be imposed on the acl
joining premises irrespective of any ,1p
portionment, and appears to suppose our 
views rest upon the injustice of such a 
proceeding. This is not strictly correct; 
it may or may not be just in any particu
lar case; hut tax,1tion necessarily implies 
apportionmc.'nt. anrl e,·en a just burden 
cannot be irnposecl as a tax without it. 
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then be final and conclusive. Absolute equality and strict jus
tice are unattainuule in tax proceedings. The legislature must 
be loft to uecide for itself how nearly it is possiule to approxi
mate so desirable a result. It must happen under any tax law 
that some property will be taxed twice, while otlior property will 
escape taxation altogethor.1 Instances will also occur where pe1·
sons will be taxed as owners of property which has ceased to 
exist. Any system adopted for taking rnluations of property 
must fix upon a certain time for that purpose, and a party be
comes liable to be taxed upon what he possesses at the time the 
rnluing officer call8 upon him. Yet changes of property from 
person to person are occurring while the valuation is going OIL 

and the same parcel of property may be found by the assessor iu 
the hands of two different persons, and be twice assessed, while 
another parcel in the transfer from hand to hand fails to be 
assessed at all. So the man who owns property when the assess
ment is taken may have been depriYed of it by accident or other 
misfortune before the tax becomes payable; but the tax is neYe1·
theless a charge against him. And when the rnluation is made 
but once in a series of years, the occasional hardships and in
equalities in consequence of relative changes in the rnluc of 
property from various causes, becomes sometimes very glaring. 
Nevertheless, no question of constitutional law is raised by these 
inequalities and hardships, and the legislatiYe control is com
plete.2 

1 Duplieate taxation must occasion
ally take place, however earefully the law 
may have been framed to avoid it. A 
tax c:innot be set asicle on that ground 
merely. Augusta Bank v. Augusta, /36 
Me. 255. It is customary to tax corpora
tions on their capital stock, or on their 
property, and also the corpora tors on 
their shares; ancl this is entirely admis
sible. Farrington v. Tennessee, 95 U. S. 
6ifl; Sturges v. Carter, 114 U. S. 511; 
Belo u. Commissioners, 82 N. C. 415; 
s. c. 33 Am. Hep. 688; Bradley v. Ban
der, 36 Ohio Ht. 28; s. c. 38 Am. Rep. 
547; Cook v. Burlington, 59 Iowa, 251 ; 
Lee v. Sturges, 19 N. E. Rep. 560 
(Ohio). The tax on the shares may 
be eollected from the corporation out 
of di viclends. Street Railroad Co. ,,. 
Morrow, 87 Tenn. 406. But it is said 
the intent to tax both stock and shares 
must be clear. Penn. Co. v. Com., 15 
At!. Rep. 456 (Pa.). So land may be 
taxed at its full value, and also the 

mortgage upon it. People v. Board of 

Supervisors, 38 N. W. Rep. 639 (Mich.). 
2 In Shaw v. Dennis, 10 III. 405, ob

jection was taken to an assessment made 
for a local improvement under a special 
statute, that the commissioners, in deter
mining who should be liable to pay the 
tax, and the amount each should pay, 
were to be governed by the last assess
ment of taxable property in the eounty. 
It was insisted that this was an unjust 
criterion, for a man might have disposed 
of all the taxable property assesscil t" 
him in the last assessment before this tax 
was actually declared by the commission
ers. The court, however, regarded the 
objection as more refined than practical, 
and one that, if allowed, would at once 
annihilate the power of taxation. " In 
the imposition of taxes, exact and criti
cal justice and equality are absolutely 
unattainable. If we attempt it, we might 
have to divide a single year's tax upon a 
given article of property among a dozen 



-166-

632 CONSTITUTIONAL LIMITATIONS. [CH. XIV. 

The legislature must also, except when an unbending rule has 
been prescribed for it by the constitution, have power to sdcd 
in its discretion the subjects of taxation.1 The rule of uniform
ity requires an apportionment amoug all the subjects of taxation 
within the districts; but it does 110t require that everything 
which the legislature might make taxable shall be made so in 
fact. :Many exemptions are usually made from taxation from 
reasons the cogency of which is at once apparent. The agencies 
of the national government, we ha,·c seen, are not taxable by the 
States; and the agencies and property of States, counties, cities, 
boroughs, towns, and villages, are also exempted by law, because, 
if any portion of the public expenses was imposed upon them, it 
must in some form be collected from the citizens before it cau be 
paid. No beueficial object could therefore be accomplished by 
any such assessment. The property of educational and religious 
institutions is also generally exempted from taxation by law upon 
very similar considerations, and from a prevailing belief that it is 
the policy aud the interest of the State to encourage them.2 If 

different indivi,luals who owned it at dif. 
fcrent times during the year, and then be 
almost as far from the desired end as 
when we started. The proposition is 
Utopian. The legislature must adopt 
some practical system ; and there is no 
more danger of oppression or injustice in 
taking a former valuation than in relying 
upon one to be made subsequently." 
And see People v. \Vorthington, 21 Ill. 
171. 

1 Wis~onsin Cent. R. R. Co. v. Taylor 
County, 52 Wis. 87; Stratton v. Collins, 
43 :--i. J 56:.l; New Orleans v. People's 
Bank, :32 La. Ann. 82; ::S:ew Orleans v. 
Fourchy, 30 La. Ann. pt. 1, \Jl0; Gib
bons v. Dist. Columbia, 116 U. S. 404; 
University v. Ski,lmore, 87 Tenn. 155. 
But if provision for certain exemptions 
is rna,Je by the constitution, no others 
are vali,l. Le Due v. Hastings, 39 ::'llinn. 
110. 

2 As in the case of other special privi
leges, exemptions fro111 taxation arc to be 
strictly construe<!. Trustees of i\I. E. 
Church v. Ellis, 38 Ind. 3; State v. i\lills, 
:)-i N. J. 177 ; Nashville, &c. R. R. Co. v. 
I-lodges, 7 Lea, 663; Railway Co. v. 
Philadelphia, 101 U. S. 528; ;\[orris v. 
Royal Arch Masons, 68 Tex. 698; Ya zoo 
& M. V. R. R. Co. v, Thomas, 65 Miss. 
553 ; People v. Davenport, 91 N. Y. 
574. Commonwealth's Appeal, 127 Pa. 

St. 43,j ; Third Cong. Soc. v. Spring
field, 147 :\lass. 39G; ante, 338; and 
many other cases cited in Cooley on 
1faxation, 146. The local authorities can• 
not be authorized by the legislature to 
make exemptions. Farnsworth Co. v. 
Lisbon, 62 :'Ile. 4.:il; ".ilson v. Super
visors of Sutter, 4i Cal. ()1; State v. Hau
nibal, &c. H. IL Co. 75 :\Io. 208; Austin v. 
Gas Co., 69 Tex. 180. See Brewer Brick 
Co. v. Brewer, 62 i\le. 62; s. c. 16 Am. 
Rep. 3!l5; State v. Hudson, &c. Com'rs, 
37 'N'. J. 12; Augusta Factory v. Augusta, 
10 S. E. Rep. 3[i!) (Ga.). Compare Dan
ville v. Shelton, 76 Ya. 325. But they may 
doubtless be authorized to deci,le upon 
the facts what persons or property come 
within the rules of exemption prescribed 
by the legisla tnrc. It has been generally 
helcl that an exemption from taxation 
would not exempt the property from be
ing assessl'd for a local improvement. 
Matter of Mayor &c., 11 Johns. 77; Bal
timore i•. Cemetery Co., 7 l\1,1. 517; La 
Fayette i,. Orphan Asylum, 4 La. Ann. 1 ; 
Pray 1•. Northern Liberties, 31 Pa. St. 60; 
Le Fever ,.·. Detroit, 2 l\lich. 586; Lock
wood, .. St. Louis, 24 ;\fo. 20; Broa,Jwny 
Baptist Church v. Mc A tee, 8 Bush, 508; 
s. c. 8 Am. Rep. 480; Universalist Soci
ety v. Providence, 6 R. I. 235; Patterson 
v. Society, &c., 24 N. J. 385; Cincinnati 
College v. State, 19 Ohio, ll0; Brewster 
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the State may cause taxes to be levied from motives of char
ity or gratitude, so for the like reasons it may exempt the objects 
of charity and gratitude from taxation.1 Property is sometimes 
released from taxation by contract between the State and corpo
rations, and specified occupations are sometimes charged with 
specific taxes in lieu of all taxation of thei1· property. A broad 
fiel<l is here opened to legislati \·e discretion. As matter of State 
policy it might also be deemed proper to make general exemption 
of sufficient of the tools of trade or other means of support, to 
enable the poor man, not yet a pauper, to escape becoming a pub
lic burden. There is still ample room for apportionment after 
all such exemptions have been made. The constitutional require
ment of equality and uniformity only extends to such objects of 
taxation as the legislature shall determine to be properly subject 
to the burdcn.2 The power to determine the persons and the 
objects to be taxed is trusted exclusiYely to the lcgi:-;latirn de
partment ; 3 but over all those objects the burden must be spread 
or it ·will be unequal and unlawful as to such as are selected to 
make the payment.4 • 

v. Hough, 10 N". H. 138; Seymour v. Hart
ford, 21 Conn. 481; Palmer v. Stumph, 
2!) Incl. 32\J ; Peoria v. Kidder, 2G Ill. 351; 
Hale v. Renosha, 29 Wis. 5\J\J; Seamen's 
:Friend Society v. Iloston, lHi Mass. 181; 
Orange, &c. H. n. Co. v. Alexandria, 17 
Gratt. 1,G; Lima , .. Cemetery Ass., 42 
Ohio St. 128; State v. Kansas City, 89 
;\Io. 3-1; Chicago v. Ilaptist Union, 115 
Ill. 24::i. Contra, Trustees M. E. Ch. v. At
lanta, 7G Ga. 181, and see Swan Point 
Cem. v. Tripp, 1·1 R. I. 199. Land held 
in trust for the State is exempt. People 
v. Trustees of Scl10ol8, 118 Ill. 52. The 
customary constitutional inhibition of any 
law respecting an establishment of reli
gion, &c., is not violated by an exemption 
of church property from taxation. Trus
tees of Griswold College v. State, 46 
Iowa, :fr:i; s. c. 26 Am. Rep. 138. 

1 But it is not competent to grant ex
emptions from taxation based on sex or 
ng-P, -e. g., widows, maids, and female 
niinors, -and an act attempting to make 
such exemptions is void. State v. In
<lianapolis, 6!) Ind. 375; s. c. 35 Am. 
Rep. 22:'l. 

2 State v. North, 27 Mo. 464 ; People 
,,. f'olman, 3 f'al. 46; Durach's Appeal, 
62 Pa. St. 4!H; Brewer Brick Co. v. 
Brewer, 62 Me. 62; s. c. 16 Am. Hep. :w::;. 

3 Wilson v. j\Jayor, &c. of Kew York, 

4 E. D. Smith, 675; Hill v. Higdon, 5 
,Ohio St. 243; State v. Parker, 33 K. J. 
313; State v. County Court, 19 Ark. 360. 
Classes of property as well as elasses of 
persons may be exempted. Butler's Ap
peal, 73 Pa. St. 448; Sioux City t'. School 
District, 55 Iowa, 150. Notwithstanding 
a requirement that" the rule of taxation 
shall be uniform," the legislature may 
levy specific State taxes on corporations, 
and. exempt them from munieipal taxa
tion. So held on the ground of stare 
decisis. Kneeland v. Milwaukee, 15 Wis. 
454. See Ill. Cent. n. R. Co. v. McLean 
Co., 17 Ill. 2\Jl; :l\ew Orleans v. Savings 
Ilank, 31 La. Ann. 82G; Hunsaker t•. 

Wright, 30 Ill. 146; Portland v. Water 
Co., 67 j\fe. 135. 

i In the case of Weeks v. Milwaukee, 
10 Wis. 242, a somewhat peculiar exemp
t10n was made. lt appears that several 
lots in the city upon whieh a new hotel 
was being constructed, of the value of 
from $150,000 to $200,000, were purposely 
omitted to be taxed, under the direction 
of the Common Council, "in view of the 
great public benefit which the construc
tion of the hotel would be to the city." 
Paine, J., in delivering the opinion of the 
court, says : " I have no doubt. this ex
emption originated in moth·es of gener
osity and public spirit. And perhaps the 
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In some of the States it has been decided that the particular 
provisions inserted in their constitutions to insure uniformity are 
so worded as to forbid exemptions. Thus the late Constitution 
of Illinois provided that " the General Assembly shall proYide for 
le\·ying a tax by .-aluation, so that every person and corporation 
slwll pay a tax in proportion to the value of his or her property." 1 

C 1Hler this it was held that exemption by the legislature of per
sons resi<ling in a city from a tax levied to repair roads beyond 

snme motives should induce the taxpay
ers of tlie city to submit to the slight in
crease of the tax thereby imposed on 
each, without questioning its strict legal
ity. But they cannot l.,e compelled to. 
~o man is obliged to be more generous 
than the law requires, l.,ut each may 
starnl strictly upon liis legal rights. That 
this exemption was illegal, was scarcely 
contested. I shall therefore make no 
eff,irt to show that the Common Council 
h:tcl no authority to suspernl or repeal the 
general law of the State, declaring what 
property shall be taxable and what ex
empt. But the important question pre
sented is, whether, conceding it to have 
been entirely unanthorizecl, it vitiates 
the tax assessecl upon other property. 
Ancl upon tl,is question I hink the follow
ing rule is estahlislied, both \1y reason and 
authority. Oll:is,ions of this character, 
arising from mistakes of fact, erroneous 
computations, or errors of judgment on 
the part of those to whom the execution of 
the taxing laws is entruste1l, do not neces
sarily vitiate the whole tax. But inten
tional disregard of those laws, in such 
manner as to impose illegal taxes on those 
who are assessed, docs. The first part 
of the rule is necessary to enable taxes to 
he colleeted at all. The exeeution of 
these laws is necessarily entrusted to men, 
ancl men are fallil.,lc, liable to frequent 
mistakes of fact ancl errors of jU<lgment. 
If such errors, on the part of those who 
are attempting in good faith to perform 
their cluties, should vitiate the whole tax, 
no tax could ever be collected. Ancl 
therefore, though they sometimes increase 
improperly the burdens of those paying 
taxes, that part of the rule which holcls _ 
the tax not thereby a'voi<led is absolutely 
essential to a continuance of government. 
But it seems to me clear that the other 
part is Pqnally essential to the just pro
tection of the citizen. If those executing 
these laws may deliberately disregard 

them, and assess the whole tax upon a 
part only of those who are lial.,le to pay 
it, an1I have it still a legal tax, then the 
laws afford no protection, and the citizen 
is at the mercy of those officers, who, by 
being appointecl to execute th(; laws, would 
seem to be thereby plaeed beyond legal 
control. I know of no considerations of 
public policy or necessity that can justify 
carrying the rule to that extent. And the 
fact that in this instance the disregard of 
the law proceeded from good motives 
ought not to affect the decision of the 
question. It is a rule of law that is 
to be established ; and, if established 
here because the moti,·es were good, it 
would serve as a prececlent where the 
motives were bad, and the power usurped 
for purposes of oppression." pp. 263-265. 
See also Henry,-_ Chester, 15 Vt. 460; 
State v. Collector of Jersey City, 24 :Y. J. 
108: Insurance Co. v. Yard, 17 Pa. St. 831; 
"'illiams i·. School District, 21 Piek. 75; 
Hersey v. Supervisors of :\Iilwaukee, 16 
Wis. 185; Crosby v. Lyon, 37 Cal. 242; 
Primm ,·. Belleville, 5!) Ill. 14:2; Aclams 
v. Beman, 10 Kan. 37; Brewer Briek Co. 
v. Brewer, 62 ;\le. 62, s. c. 16 Am. Rep. 
3!J5. But it seems that an omission of 
property from the tax-roll hy the as
sessor, unintentionally, through want of 
ju1lgment and lack of diligence and busi
ness habits, will not invaliclate the roll. 
Dean v. Gleason, 16 Wis. 1; Ricketts i·. 

Spraker, 77 Ind. 3i'l. In Scofield c. 
,va tkins, 22 ]II 66, and Merritt v. Farris, 
22 Ill. 308, it appears to be clecidcd that 
even in the case of intentional omissions 
the tax-roll would not he in validated, but 
the parties injured woulcl he left to their 
remecly against the assl'ssor. See also 
Dunham v. Chicago, 5-~ Ill. 300; State v. 
:Maxwell, 27 La. Ann. 7:22; Xew Orleans 
v. Fourchy, 30 La. Ann. pt. 1, !J\0. Com
pare Francis ii. Railroad Co., 10 Kan. 303. 

1 Art. 9, § 2, of the old Constitution. 
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the city limits, by township authority, - the city being embraced 
within the to,rnship ,rhich, for that plll'pose, was the taxing dis
trict, - \\·as roid.1 It is to be observed of these cases, ho·,vevcr, 
that they would ha\·e fallen within the general principle laid 
down in Knowlton u. Supenisors of Rock Co.,2 and the legisla
tive acts uuder consideration might, if that case were followed, 
have been declared mid on general principles, irrespective of the 
peculiar wordiug of the constitution. These cases, notwithstand
ing, as well as others in Illinois, recognize the power in the legis
lature to cornmute for a tax, or to contract for its release for a 
consideration. The Coust.itution of Ohio provides 3 that " laws 
shall be passed taxiug by a uniform rule all moneys, credits, 
in \·estmcnts in bonds, stocks, joint-stock companies, or otherwise ; 
and also all real and personal property, according to its true value 
in money." Under this section it was held not competent for 
the legislature to provide that lands within the limits of a city 
should not be taxed for any city purpose, except roads, unless the 
same were laid off into town lots and recorded as snch, or into 
out-lots not exceeding five acres each.4 Upon this case we should 
make the same remark as upon the Illinois cases above referred 
to. The Constitution of California pro.-idcs that " all property 
in the State shall be taxed in proportion to its value ; " and this 
is held to prcclndc all exemptions of private property when taxes 
are laid for either general or local purposes.5 

It is, moreover, essential to valid taxation that the taxing offi
cers be able to show legislative authority for the burden they 
assume to impose in every instance. Tuxes ,can only be voted by 
the people's representatives. They are in every instance an ap
propriation by the pcDplc to the go\·cmment, which the latter is 
to expend in furnishing the people protection, security, and such 
facilities for enjoyment as it properly pertains to government to 
provide. This principle is a chief comer-stone of Anglo-Saxon 
liberty; and it has operated not only as an important check on 
government, in preventing extrarngant expenditures, as well as 
unjust and tyrannical action, but it has been an important guar
anty of the right of private property. Property is secure from 
the lawless grasp of the government, if the means of existence of 

1 O'Kane , .. Treat, 25 Ill. 557; Hun
saker v. Wright, 30 lll. 146. See also 
Trustees v. i\kConnell, 12 Ill. 13:3; Madi
son County v. Pl•ople, 58 lll. 456; Dunham 
v. Chicago, 55 Ill. 3,-,7; Louis,·ille, &c. R. 
R. Co. v. State, 8 Heisk. 663, 744. 

2 \J \Yis. 410. See ante, p. 618. 
a Art. 12, § 2. 

! Zanesville t'. Auditor of Muskingum 
County, 5 Ohio St. 58\J. See also Fields 
"· Com'rs of Highland Co., 36 Ohio St. 
4i6. 

5 People , .. McCreery, 34 Cal. 432; 
Crosby v. Lyon, 37 Cal. 242; People v. 
Eddy, 43 Cal. 331; s. c. 13 Am, Rep. 143 
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the government depend upon the voluntary grants of those who 
own the property. Our ancestors coupled their grants with de
mands for the redress of grievances : but in modern times the 
surest protection against grievances has been found to be to vote 
specific taxes for the specific purposes to which the people's 
representatives are willing they shall be devoted; 1 and the per
sons exercising the functions of go,·ernment must then become 
petitioners if they desire money for other objects. And then 
these grants are only made periodically. Only a few things, such 
as the salaries of officers, the interest upon the public debt, the 
support of schools, and the like, are proYided for by permanent 
laws; and not always is this done. The government is depend
ent from year to year on the periodical rnte of supplies. And 
this vote will come from reprcscntatiYes who are newly chosen 
by the people, and who will be expected to reflect their vic,rn 
regarding the public expenditures. State taxation, therefore, is 
not likely to be excessive or onerous, except when the people, in 
times of financial ease, excitement, and inflation, ha Ye allowed 
the incurring of extrarngant debts, the burden of ,vhich remains 
after the excitement has passed away. 

But it is as true of the political di ,·isions of the State as it is of 
the State at large, that legislafo·c authority must be shown for 
e,·ery levy of taxes.'..! The power to lcYy taxes by these <li dsions 
comes from the State. The State confers it, and at the same 
time exercises a parental supenision by circumscribing it. In
deed, on general principles, the power is circumscribed by the 
rule that the taxation by the local authorities can only ue for 
local purposes.3 l\cither the State nor the local body can authorize 
the imposition of a tax on the people of a county or town for an 
object in which the people of the county or town are not concerned. 
And by some of the State constitutions it is expressly required 
that the State, in creating municipal corporations, shall restrict 

1 Hoboken v. Phinney, 29 N. J. 65. 
2 State , .. Charleston, 2 Speers, 623; 

Columbia v. Guest, 3 Head, 413; Bangs 
u Snow, 1 Mass. 181; Clark v. Daven
port, 14 Iowa, 4D4; Burlington v. Kellar, 
18 Iown, 59; i\lays v. Cincinnati, 1 Ohio 
St. 268; Richmond v. Daniel, 14 Gratt. 
385; Simmons v. Wilson, 6G N. C. 33G; 
Lotti·. Ross, 38 Ala. 15G; Lisbon i•. Bath, 
21 N. H. 319; Daily v. Swope, 47 Miss. 
367. The same rule applies to laying 
special assessments. Augusta v. M ur
phey. 7\) Ga 101, Vaughn t·. Ashland, 71 
Wis. 502. Without express authority 

a city cannot tax its own bonds. Macon 
v. Jones, 67 Ga. 489. \Vhere a city has 
power to issue securities, it has implied 
power to tax to meet them, unless there 
is a dear limitation upon its power so to 
do. Quincy i·. Jackson, 113 U. S 332. 
And, if a city is dissolved, the legislature 
may tax for like purpose, although thus 
it lays a higher tax than it has the right, 
under ordinary circumstances, to impose. 
Hare 1·. Kennerly, 83 Ala. GOS. 

3 Foster v. Kenosha, 12 Wis. Gl6. See 
ante, p. 263. 
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their power of taxation over the subjects within their control. 
These requirements, however, impose an obligation upon the 
legislature which only its sense of duty can compel it to pcrform.1 

It is el'ident that if the lcgislrttme fail to enact the restricti,·e 
legislation, the courts ha\'e no power to compel such action. 
"'hether in any case a charter of incorporation could be held mid 
on the ground that it conferred unlimited powers of taxation, is a 
question that could not well arise, as a charter is probably ne,·c1· 
granted which does not impose some restrictions ; and where that 
is the case, it must be inferred that those were a 11 the restrictions 
the legislature deemed important, and that therefore the constitu• 
tional duty of the legislature has been performed.2 

1 In Hill v. Higdon, 5 Ohio St. 243, 
248, Ranney, J ., says of this provision: 
"A failure to perform this duty may be 
of very serious import, but lays no foun
dation for judicial correction." And see 
Maloy v. Marietta, 11 Ohio St. 636. 

2 The Constitution of Ohio requires 
the legisbtture to proviJe by general 
laws for the organization of cities nn,l in
corporated vilhges, and to restrict their 
power of taxation, assessment, &c The 
general law authorizing the expense of 
grading and paving streets to be assessed 
on the grounds bounding anJ abutting 
on the street, in proportion to the street 
front, was regarded as being passecl in at
tempted fulfilment of the constitutional 
duty, anJ therefore valid. The chief re
striction in the case was, that it did not 
authorize assessment in any other or dif
ferent mode from what had been custo
mary. Northern InJiana R. R. Co. v. 
Connelly, 10 Ohio St. 15\J. The statute 
also provideJ that no improvement or 
repair of a street or highway, the cost of 
which was to be assessed upon the own
er,, should be ,lirected without the con
currence of two-thir,ls of the members 
electe,l to the municipal council, or un
less two-thirds of the owners to be 
charge,] shoul,1 petition in writing there
for. In ;\Tai<>:,· v. Marietta, ll Ohio St. 
60fl, (l:19, Perk, J., says:" This may be 
s·1id to he a YPrY imperfect protection; 
and in some cases will doubtless pro,·e to 
be so ; but it is calculftted irncl rle.5igned, 
by the unanimity or the publicity it re
quires, to prevent any flagrant abuses of 
the power. Such is plainly its object; 
and we know of no rights conferred upon 
courts thus to interfere with the exercise 

of a legislative discretion which the con
stitution has delegated to the law-making 
power." And see \Veeks v. MihvaukPe, 
10 \Vis. 242. The Constitution of ;\[whi
gan requires the legislature, in providing 
for the incorporation of cities an,! villages, 
to "restrict their power of taxation." &c. 
The Detroit Metropolitan Police Law 
made it the duty of the Board of l'olic11 
to prepare and submit to the city eon, 
troller, on or before the first clay of :\lay 
in each year, an estimate in detail of the 
cost and expense of maintaining tl1e police 
department, and the Common Conned was 
required to raise the same by genernl tax. 
These provisions, it was elaimed, were ir1 
conflict with the constitution, because nn 
limit was fixed by them to the estimatp/ 
that might he made. In People v. 1Ia· 
haney, 13 Mich. 481, 498, the court say' 
"\Vhether this provision of the constitu
tion can be regarded RS mandatory in a 
sense that would make all charters of 
municipal corporat10ns and acts relating
thereto which are wanting in this limita• 
tion invalid, we do not feel called II pon to 
decide in this case, since it is dear that a 
limitation upon taxation is fixed by the 
act before us. The constitution has not 
prescribed the character of the rc>striction 
which shall be illlpose,1, and from the na
ture of the case it was impossible to do 
more than to make it the duty of the 
legislature to set some bounds to a power 
so liable to abuse. A provision which, 
like the one complained of, limits tl:e 
power of taxation to the actual expenses 
as estimated by the governing board, 
after first limiting the power of the board 
to incur expense within narrow limits, is 
as much a restriction as if it confined the 
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When, however, it is said to be essential to nlid taxation that 
there be legislative authority for e,·ery tax that is laiJ., it is not 
meant that the legislative department of the State must haTe 
passed upon the necessity and propriety of every particular tax ; 
uut those who assume to seize the property of the citizen for the 
satisfaction of the tax must be able to show that that particular 
tax is authorized, either by general or special law. The po,,er 
i:1herent in the go,·ernment to tax lies dormant until a constitu
tional law has been passed calling it into action, and is then 
vitalized only to the extent prodded by the law. Those, there
fore, who act under f':uch a law should be careful to keep within 
its limits, lest they remove from their acts the shield of its pro
tection. ·while we do not propose to enter upon any attempt to 
point out the -various cases in which a failure to obey strictly the 
requirements of the law will render the proceedings void: - in 
regard to which a diversity of decision would be met with, - we 
think we shall he safe in saying that, in cases of this description, 
which propose to dispossess the citizen of his property against his 
will, not only will any excess of taxation beyond what the law 
allows render the proceedings mid, but any failure to comply 
with such requirements of the law as are made for the protection 
of the owner's interest will also render them ,oid. 

There are several reported cases in which the taxes levied were 
slightly in excess of legislati,·e power, and in which it was urged 
in support of the proceedings, that the law ought not to take 
notice of such unimportant matters; but the courts have held 
that an excess of jurisdiction is ne,·er unimportant. In one case 
in ~Iaine, the excess ,n1s eighty-se.-en cents only in a tax of 
S:2:2.3. 7 5, but it was deemed sufficient to render the proceedings 
void. Said Jlellen, Ch. J., deli,·ering the opinion of the court: 
" It is contended that the sum of eight,r-se,·en cents is such a 
trifle as to fall ,,ithin the range of the ma:--;:im de mi11imis, &c.; 
but if not, that still this small excess does not vitiate the assess
ment. The maxim is so rngue in itself as to form a very unsafe 
ground of proceeding or jndging; and it may be almost as diffi
cu1 t to apply it as a rule in pecnniar_,. concerns as to the interest 
which a witness has in the e,·ent of a cause; and in such case it 
cannot apply. Any interest excludes him. The assessment was 
therefore unauthorized and void. If the line which the legisla-

power to a certain percentage upon tax- abuse as any other which might have 
able property, or to a sum proportioned been established was a question for the 
to the number of inhabitants in the city. legislative department of the govern
Whether the restriction fixed upon would rnent, and does not concern us on this 
as effectu'llly guard the citizen again~t inquiry." 
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ture has established be once passed, "'e know of no boundary to 
the discretion of the assessorn." 1 The same Yiew has been take1f 
hy the Supreme Comt of nlichigan, by which the opinion is ex
prc,;,wd that the maxim de mi11imis lex non curat should be 
applied with great caution to prnceediu~s of this character, and 
that the excess could not be held unimportant and overlooked 
"·here, as in that case, each dollar of legal tax was perceptibly 
incrcased thereuy.2 Perhaps, howeYer, a slight excess, not the 
result of intention, but of erroneous calculations, may be over
looked, in view of the great difficulty in making all such calcula
tions mathematically correct, and the consequent impolicy of 
rc<7niring entire freedom from all errorn.3 

"'hat method shall uc deYised for the collection of a tax, the 
legislature must determine, sul>ject only to such rules, limitations, 
and restraints as the constitution of the ~rate may have imposed.4 

Y cry summary methods a re sanctioned by practice and precedent.5 

,,·1iereYer a tax is inrnlid because of excess of authority, or be
cam,e the requisites in bx proceedings which the law has pro
vided for the protection of the taxpayer are not complied with, 
any sale of property based upon it will be void also. The owner 

1 Huse v. Merriam, 2 Me. 3i5. See 
Joyner v. School District, 3 Cush. 5G7; 
Kemper v. ::\IcCiellan<l, 19 Ohio, 308; 
~ehool District v. ::\lerrill,, 12 Conn. 437; 
Elwell v. Sbaw, I ::\Ie. 338; Wells 1-. Bur
bank, 17 N. II. 3f.l3; mnsworthy v. ::\Iitch
ell, 21 .\rk. l4.j_ 

2 Case v. Dean, 16 :\Iich. 12. An<l see 
Commonwealth v. Savinf!s Dank, 5 Allen, 
428; Ducknall v. Story, 3G Cal. G7; Drew 
v. Ihds, 10 Vt. 5C6; \Yells v. Burbank, 
17 ~- H. ::;n3; Axtell v. Gerlach, Gi Cnl. 
4S3. 

8 This was the view taken by the Su
preme Court of ·wisconsin in Kelley v. 
Corson, 8 Wis. 182, where an excess of 
$8.Gl in a tax of SG,G.:i1.G7 was hel<l not to 
be fatal; it appearing not to be the re
sult of intention, an<l the court thinking 
that an acci<lental error no greater than 
this ought to be ,lisre;,nrrled. See also 
O'Grady v. I3arnhisel, 23 Cal. 287; State 
v. Kewark, 23 ~- J. 3'.!9; IIavard v. Day, 
62 :\Iiss. 7-18. In Iowa the statute re-
quires a sale to be uphel<l if any portion 
of the tax was legal. See Parker v. Sex
ton, 20 Iowa, 421. If a part of a tax only 
is ilkgal, the balance will be sustained if 
capable of being distingt:lshed. O'Kane 
v. Treat, 25 Ill. 53,; People v. Nichols, 

49 Ill 517. See State v. Plainfield, 38 
N. J. L. 03. 

4 The following methorls are resorted 
to: Suit at law; arrest of the perwn 
taxe<l, <listress of goods, an<l sale if neces
sary; detention of good,, in the case or 
imports, until payment is made; sale or 
leasing of lan<l taxed; imposition of pen
alties for non-payment; forfeiture of prop
erty; making payment a con,lition pre
cedent to the exercise of somP legal right, 
such as the institution of a suit, or voting 
at elections, or to the carrying on of a busi
ness; requiring stamps on papers, docu
ments, manufactured articles, &c. In 
Prentice , .. Weston, Ill N. Y. 4GO, it is 
hel<l not an unwarrantable interference 
with private property to forbid cutting of 
timber on Ian,] on which a tax remains nn
pnid,when the r:hiefvalue of the lanrl lay in 
the timbEr. }._ village occupation tax can
not be enforced by fine and imprisonment. 
State, .. Grern, 42 ~- W. Rep. 912 (Keli.). 

5 See IIPn1lerson's Distilled Spirits, 14 
"" nil. 44; "" eimer v. I3unhury, 30 :\1ich. 
201; Lycleeker v. Palisade Lnn<l Co., 33 
~ J. Eq, 413; Springer v. United States, 
102 G. S. GSG; In re Hackett, 5:3 Vt. 364, 
,\,l!er 1'. iYhitbeck, 44 Ohio St. 539; ante, 
4:34, note. 
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is not deprived of his property by "the law of the land," if it is 
taken to satisfy a,n illegal tax. And if prnperty is sold for the 
satisfaction of se,-eral taxes, any one of whid1 is unauthorized, 
or for any reason illegal, the sale is altogether void. 1 And the 
general rule is applicable here, that where property is taken under 
statutory authority in derogation of common right, every requisite 
of the statute lrnving a semblance of benefit to the owner must 
be complied with, or the proceeding will be i11effectual.2 

1 This has been repeatedly held. El
well v. Shaw, I :\fe. 339; Lacy u. Davis, 4 
Mich. 140; Bangs v. Snow, 1 :\lass. 180; 
Thurston v. Little, 3 Mass. 429; Dilling
ham v. Snow, 5 :\lass. 547; Stetson v. 
Kempton, 13 Mass. 283; Libby v. Burn
ham, 15 Mass. 144; Hayden v. Foster, 13 
Pick. 492: Torrey v. Millbury, 21 Pick. 
64; Alvord v. Collin, 20 Pick. 418; Drew 
v. Davis, 10 Vt. 50(:i; Doe i-. l\IcQuilkin, 
8 Blackf. 335; Kemper ,,_ ;\Id:lellanrl, 19 
Ohio, 308; Peterson v. Kittrerlge, 05 ;\[iss. 
3a. This is upon the gronn,I that, the 
sale being base,l upon both the legal 
and the illegal tax, it is manifestly impos
sible afterwards to make the distinction, 
so that the act shall be partly a trespass 
and partly innocent. But when a party 
asks relief In equity before a sale against 
the collection of taxes, a part of winch 
are legal, he will be required first to pay 
that part, or at least to so distinguish it 
from the rest that process of injunction 
can be so framed as to leave the legal 
taxes to be enforce,!; and failing in this, 
his bill will be dismissed. Conway v. 
Waverley, 15 Mich. 257; Palmer 11. Na
poleon, 16 J\Iich. 17(3 ; Hersey v. Super
visors of Milwaukee, 16 Wis. 185; Bond 
v. Kenosha, 17 Wis. 284; i\Iyrick v. La 
Crosse, 17 Wis. 442, Roseberry v. Huff, 
27 Ind. 1:2; Montgomery i·. Wasem, llu 
In1l 34:3; Com'rs Allegrrny Co. u. Union 
Min. Co., 61 Md. 545; Brown "· School 
Dist., 12 Oreg. 345; Gage v. Caraher, 125 
Ill. 447. Compare Solomon v. Oscoda, 43 
N. W. Hep. 990 (Mich.). 

As to the character and extent of the 
irregularities which should defeat the 
proceedings for the collection of taxes, 
we could not undertake to speak here. 
We think the statement in the text, that 
a failure to comply with any such re
quirements of the law as are made for 
the protection of the owner's interest will 
prove fatal to a tax sale, will be found 

abundantly sustained by the authorities, 
while many of the cases go still further in 
making irregularities fatal. It appears 
to us that where the requirement of the 
law whieh has failed of observance was 
one which had regard simply to the tlue 
and ortlerly conduct of the proceedings, 
or to the protection of the public interest, 
as against the officer, so that to the tax
payer it is immaterial whether 1t was 
complied with or not, a failure to comply 
ought not to be reeognized as a founda
tion for eomplaint by him. But those 
safeguartls which the legislature has 
thrown arountl the estates of citizens to 
protect them against unequal, unjust, and 
extortionate taxation, the courts are not 
at liberty to do away with by dedaring 
them non-essential. To hold the require
ment of the law in regard to them direct
ory only, and not mnn,latory, is in effect 
to exercise a dispensing power 0ver the 
laws. l\[r. Blackwell, in his treatise on 
Tax Titles, has collected the cases on 
this subject inrlnstriously, and perhaps 
we shall be pardoned for sayinQ: al,o with 
a perceptible leaning against th:i t species 
of conveyance. As illustrating how far 
the courts will go, in some cases, to sus
tain irregular taxation, where officers 
have acterl in good faith, refrrence 1s 
made to KellPy i·. Corson, 11 Wis. 1 ; Her
SPY , •. Supervisors of Milwaukee, 16 \Yis. 
185. See also Mills v. Gleason, 11 \\ris. 
470, where the court en<leavors to lay 
down a general rule as to the illPgalitiPs 
which ,hould render a tax roll i1walid. 
A party bound to pay a tax, or any por
tion thereof, cannot get title to the land 
by neglecting payment and allowing a 
sale to be made at which he becomes the 
purchaser. Mcl\linn v. Whelan, 27 Cal. 
300. See Butler i·. Porter, 13 Mich. 202; 
Cooley on Taxation, 500 et seq. 

2 See ante, pp. 88-03. Also Newell 
t'. Wheeler, 48 N. Y. 486; Westfall v. 
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Preston, 49 N. Y. 3-Hl, 363; Stratton i•. 

Collins, 43 N. J. 603; Cooley on Taxa
tion, c. 16. 

It should be stated that in Iowa, urnler 
legislation favorable to tax titles, the 
courts go further in sustaining them than 
in perhaps any other State. Reference is 
ma,le to the following cases: Eldridge v. 
Keuhl, 27 Iowa, 160; :lkCready v. Sex
ton, 29 Iowa, 3[>(i; Hurley v. Powell, 31 
lowa, 64; Uima v. Cowan, 31 Iowa, 126; 

Thomas v. Stickle, 32 Iowa, 71 ; Herwer
son v. Oliver, 32 Iowa, 612; Bulkley , .. 
Callanan, 3:l Iowa, 401 ; ·ware v. Little, 
36 lowa, 2'34; Jeffrey v. Brokaw, 36 Iowa, 
li06; Genther v. :Fuller, 30 Iowa, GtH; 
Leavitt v. Watson, 37 Iowa, 1)3; l'ilelps 
v. Meade, 41 Iowa, 470. It may be use
ful to eompare these cases with Kimball 
i•. Rosendale, 42 Wis. 407, and Silsbee v. 
Stockle, 44 Mich. 661. 
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war basis as between employer and employee, I believe 
the time Is here when we must have the employer and the 
employee and the consumer, and, if you please, the Govern
ment, get together and recognize the truth that all Industry 
Is a service to society; that profit Is what the people are 
willing to pay the investor for that service; that wages are 
what the people are willing to pay for what a man docs 
who works, On that rational American basis this problem 
can be solved without eternally mixing it up with unwork
able legislation that no one short of omniscience can under
stand, and no one short of omnipotence can administer. 

Mr. WELCH. Mr. Chairman, will the gentleman yield? 
Mr. EATON. Yes. 
Mr. WELCH. It has been stated that there are thousands 

of women employed ID this country who are paid less than 
$5 per week. This statement has been questioned by some 
Members of Congress. Does the gentleman know whether 
there are women in this section of the country who are 
being paid these starvation wages? 

Mr. EATON. Mr. Chairman, Dick told me that he was 
going to spring that on me. That Is in New Jersey. We 
have a minimum-wage law ID New Jersey 2 .years old, pro
viding that minimum wages shall be $17 a week, and, ac
cording to a recent report, we have 34,000 or 35,000 women 
working for $5 a week right now. I am agajnst that con
dition with all my heart. I think it ls a social cancer, a 
social evil, a disgrace to our great State. 

Mrs. NORTON. Then the gentleman admits that the 
State cannot enforce that law? 

Mr, EATON. No; I do not admit that, because, then, I 
would turn my back on the very foundation of our American 
civilization. [Applause.] 

That law ls 2' years old, and the reason given why our 
State has not enforced it ls that it had to spend millions 
and millions of dollars for relief, and could not afford to 
spend the money to enforce that law. Now, of course, when 
we get a Republican house and senate we are going to 
change all that. [Laughter .J 

Mrs. NORTON, Will the gentleman yield further? 
Mr. EATON. I yield. 
Mrs. NORTON. I want to remind the gentleman that 

New Jersey has been under Republican rule since that law 
was enacted. 

Mr. HARTLEY. Mr. Chairman, will the gentleman yield? 
Mr. EATON. I yield. 
Mr, HARTLEY, Under whose department in the State Of 

New Jersey ls the enforcement of that minimum-wage law? 
Mr. EATON. The labor department and law department. 
Mr. HARTLEY. And a Democratic labor commissioner 

and a Democratic attorney general of the State? 
Mr. EATON. I did not wish to unveil those horrors before 

you, buMt Is a fact. [Laughter and applause.] 
Mr, CRAWFORD. Mr. Chairman, will the gentleman 

yield? 
Mr. EATON. I yield. 
Mr. CRAWFORD. I desire to get the gentleman's expert 

opinion. Does the gentleman believe that it Is more prac
tical and an ea.sier matter for the State to administer an 
act with such broad provisions than for the Federal Govern
ment to do so? 

Mr. EATON. I certainly do. For Instance, they talk 
about differentials. The southern people are told they will 
only have 10 or 15 cents or dollars, or whatever It is, and we 
in the industrial North will have 40. That means that all 
the sweatshops will move at once from New Jersey right 
down into Georgia and the deep South and make themselves 
at home, and the South will be swamped instead of being 
relieved and enriched. I sum up my reasons for opposing 
this legislation in a few words: 

First. It ls an Invasion of State rights and State duties. 
Second. It further slows down business by Increased bu

reaucratic interference. 
Third. It will deepen the present depression by Increasing 

uncertainty and fear. · 
Fourth. It will restrict production and thus raise tlie east 

of living to the worker. 

Fifth. It will sound the death knell of organized labor by 
substituting the commands of a Federal bureaucrat for col
lective bargaining. 

Sixth. It will tend to fix all wages at the dead level of 40 
cents an hour. 

The CHAIRMAN. The time of the gentleman from New 
Jersey has expired. 

Mrs. NORTON. Mr. Chairman, I yield 20 minutes to the 
gentleman from Tennessee [Mr. McREYNoLDS]. 

Mr. McREYNOLDS. Mr. Chairman, I yield 10 minutes of 
that time to the gentleman from Florida [Mr. WILcoxJ. 

Mr. WILCOX. Mr. Chairman, regardless of what amend
ments may be offered or what substitutes may be submitted, 
the fact remains that the bill under consideration by the 
House at this time Is the bill that was reported on the 6th 
day cf August by the Committee on Labor. 

I regard the wage and hour bill, In Its present form as 
reported to the House, the most serious threat to represen
tative democracy which has been proposed in this generation. 
It proposes a bureaucratic control of business and industry 
and a dictatorship over labor which, if enacted, must ulti
mately result in a destruction of the right of collective bar
gaining and which may easily reduce labor to a state of 
economic slavery. 

It proposes the establishment of a Federal bureau or board 
with autocratic and dictatorial power beyond any ever at
tempted in any government of free people. It would Place 
ID the hands of a little group of Federal bureaucrats the 
power to regulate the earnings of millions of American citi
zens. And since, in the words of one of its sponsors, the bill, 
as drawn, i,; only a modest beginning, the Federal bureau 
once established will soon be extended to cover every busi
ness, every industry, and every man who works for a living In 
America. 

Once this bill ls enacted private enterprise In America will 
be subject to the whims and caprice of a governmental 
agency and labor will have sold its birthright without receiv
ing In return the proverbial mess of pottage. 

When we set up a board with ·power and authority to 
regulate the wages and hours of employment and with power 
to thus control the working men and women of this country 
we will have taken a very definite step toward complete regi
mentation of the people. 

The board provided for in the bill will not only have 
potential power to bankrupt private business and wreck 
individual enterprise but, what is of vastly more serious 
importance, it will also have within its hands the power to 
destroy labor. By the exercise of discretionary power it 
may reward one business and punish another; It may estab
lish high rates of pay and low hours of employment for one 
group of workmen and low rates of pay ancl long hours of 
employment for those not ID favor with the board; it may 
prefer one section of the country over another; and It may, 
if It so desires, by the prescription of more attractive terms, 
force the removal of industries from those sections which 
may have Incurred the displeasure of the bureaucrats. It 
could control elections, make and unmake political admin
istrations. and dlrect the lives of the people. Set up such 
an Institution and you have the makings of a dictatorship 
which, when once installed, may never be removed except by 
revolution. 

I believe, as you do, in decent wages and decent working 
conditions; and I also believe in representative government; 
in the right of men to govern themselves without dictation; 
In the right of men to work out their own problems; and 
in the right of laboring people to bargain collectively for the 
Improvement of their condition. And because I believe in 
these things I do not believe in this measure, which ulti
mately will place 45,000,000 wage earners under the domina
tion of five Federal bureaucrats in Wasl:ilngton. 

I want to discuss this bill primarily from the standpoint 
of its effect upon the· workingman. rri doing so i: do not 
mean to minimize the evil that will be don~ to business, 
Industry, and· agriculture; but, because the sponsors of the 
measure have contended that it Is designed to elevate the 

· standard of living . of the underpaid and underprivlleged 
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classes, I want to view It from their angle. I believe that 
my unbroken record of support of all labor legislation and 
my recognized attitude of sympathy for the problems of labor 
qualify me to discuss the bill from that viewpoint. 

Now, it is most remarkable that a measure purporting to 
be in the Interest of the underpaid working people of the 
country should exempt from its operation so many groups 
and classes of workmen. It does not extend its alleged bene
fits to all working people. In fact, it specifically says that 
it shall not apply to certain groups. 

The framers of this blll have been very careful to pro
vide that It shall not apply to agricultural labor. God 
knows If there Is any class or group of people in America 
who are underpaid and whose very existence is made unsafe 
and uncertain both by man and by nature it is that group 
who must depend upon agriculture for a livelihood. And 
yet under this bill there Is no board to say to the farmer 
that he can go to work at 8 in the morning and quit at 4 
in the afternoon and loaf on Saturday and be guaranteed a 
minimum income. No. He must go to work with the crack 
of dawn and labor into the night 6 days a week and take his 
chances on the weather for his crop, and after it is made 
he still has no assurance that It wm yield him a living 
because he still must depend upan the uncertainties of a 
man-made market. 

During the recent debate on the farm bill it was shown that 
the average income of American farmers is $359 per annum, 
or a little less than $7 per week, while the average Income of 
our southern cotton farmers is only $200 per annum, a little 
Jess than $4 per week. But is he given a $16-a-week mini
mum guaranty in this bill? He is not. On the other hand, he 
will find that everything he buys will cost him more than it 
did before. When he buys clothing for his family, Implements 
for his farm, or fertilizer for his crops, he is the fellow who 
will pay the blll out of his meager $7 a week. 

And then the measure says that it shall not apply to those 
who are engaged in the canning or packing of fish, fruits, or 
vegetables. It does not apply to retail merchants or their 
employees. It is supposed to exempt all persons not engaged 
in Interstate commerce. It leaves out those who gin cotton 
but includes those who spin the cotton into thread. 

Why, if this is a good Jaw, are these and other groups of 
workers left out? Why have you omitted 40,000,000 workers 
from the bill if it is a good thing for labor? 

Why extend the benefits of a good law to one class of our 
people and deny them to another class? And, on the other 
hand, lf it Is a bad law for one class, then why is it not a bad 
law for the others? 

There can be no rational Justification for discrimination 
for or against any group If the Federal Government is going 
Into this business. 

Now, one of two things is true; either the legislation de
liberately, purposely, and intentionally discriminates against 
certain classes of working people, or the sponsors, realizing 
that the proposal would be a bad law, have undertaken to 
minimize its bad elfects by making it applicable to only a very 
small number of people. But if it is so bad that some must 
be left out, then why make it apply to any? 

I am not disposed to believe that the sponsors of this legis
lation would deliberately withhold the benefit of a good Jaw, 
lf they really believed it to be good, frnm such an enormous 
group of people as are exempted from this bill. I am driven, 
therefore, to the conclusion that the sponsors realize that it 
Is a bad law and that they have exempted these people so as 
to make it applicable to just as few as possible. But the ques
tion arises as to whether these people are actually exempted; 
and, if so, whether they will remain exempted from the 
provisions of the bill once it becomes a law. 

In the first place, let me remind you that although the 
Federal Government has no jurisdiction except over inter
state commerce and those people who are engaged In Inter
state commerce, nevertheless, this bill provides that any 
enterprise whose products may come Into competition With 
products sli!pped In Interstate commerce will be subject to the 
provisions of the law. Therefore, any little neighborhood 
industry whose products may compete with similar products 

which have been shipped in Interstate commerce wiil find it
self subject to the regulations of this act, and its employees 
will receive their orders from a five-man board · sitting in 
Washington. 

Again, the regulation of wages and hours in one business 
on one side of the street will be Impossible where a business 
on the other side of the same street in the same community 
is unregulated. It Is not reasonable to believe that the tur
pentine industry will remain unregulated when the sawmill 
industry in the same locality is regulated. such a situation 
will create such confusion and such disorder that Congress 
will find It necessary to amend. enlarge, and extend the act 
so as to cover industries and businesses which arc now 
specifically exempt. Those who are now exempted, there
fore, may be lulled into a sense of security in thinking that 
their wages and their hours of employment will not be 
regulated under the terms and provisions of this bill; but, 
once the measure is enacted and once this board is estab
lished, it will be a matter of only a few years until the 
exemptions will be removed and the powers of the board 
will be extended to cover every man and every woman who 
works for a living in America. 

In the past 40 years organized labor has accomplished 
much for the welfare of the American workman. It has 
increased his pay, shortened his hours of employment, and 
secured more decent working conditions for him. But I 
would remind you that these things have been accomplished 
by negotiation, by co!Jective bargaining, and not by Federal 
Jaw. Organized labor has been able to adjust Its differences 
with capital when it could sit down at the table and nego
tiate for better working conditions; but, once the Federal 
Government assumes control, once a Federal bureau is given 
the power of regulation, organized labor will find it has sur
rendered its power of collective bargaining and has sub
jected Itself to the dictation and control of the Govern
ment. The enactment of this statute, therefore, means the 
beginning of the end for organized labor and means the 
substitution therefor of Government control and bureau
cratic dictation. 

I do not mean to say that ail labor will be brought im
mediately under the terms of this bill; nor do I mean to 
indicate that the Federal Government will immediately dis
place collective bal·gaining. Unfortunately the results will 
not be immediately discernible. If they we1·e, we would have 
nothing to fear, because the American people would not 
stand for it. But the passage of this bill is the entering 
wedge; it is the establishment of bureaucratic control over 
labor; and by the gradual extension of authority and the 
gradual assumption of more power, this Federal bureau will 
within 5, and certainly not more than lO, years become the 
autocrat of business, industry, and labor in this country. 

Another danger that I see in the enactment of tl1is legisla
tion lies In the fact that the establishment of miniI!lum 
wages is likely to result also in the establishment of maxi
mum wages. The danger of this is recognized In the meas
ure itself because it contains a provision which requires that 
the five-man board shall exercise due caution to prevent the 
minimum wage from becoming the maximum. Thus even 
the framers of the bill understand that they are trying an 
extremely dangerous experiment and that they are gambling 
with the welfare of the workmen. They know that In estab
lishing a minimum wage there is a strong possibility of at 
·the same time fixing a top wage beyond which the workman 
cannot go. 

In dealing with the question of whether this measure Is 
actually In the interests of the workmen we should not 0'1er
look the fact that In every section of the country there are 
small industries working only a limited number of people 
and which do not operate on a sufficiently large scale to 
permit more than one shift of workmen per day. Suppose 
such a plant should be required to operate not more than 
40 hours per week. This would not result In giving more 
men a job, but would result simply In requiring the plant 
to remain idle for 1 day out of each week and this in tum 
would result not only In the loss of 1 day's output for the 
plant but also In the loss of 1 day's pay each week to the 
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workman. I am persuaded that the workman would prefer 
to work 6 days per week and get 6 days' pay rather than be 
forced to work only 5 days per week and Jose 1 day's pay. 

Then there is another matter of great importance In the 
South, and that Is the problem of our Negro labor. There 
has always been a difference ln the wage scale of white 
and colored labor. So long as Florida people are permitted 
to handle the matter, this delicate wid perplextng problem 
can be adjusted; but the Federal Government knows no 
color line and ot necessity it cannot make any distinction 
between the races. We may rest assured. therefore, that 
when we tum over to a Federal bureau or board the power to 
fix wages, it will prescribe the same wage tor the Negro that 
it presc1ibes for the white man. Now, such a plan might 
work ln some sections of the United States but those of us 
who know the true situation know that it just will not 
work In the South. You cannot put the Negro and the 
white· mnn on the same basis and get away with it. Not 
only would such a situation result in grave socinl and racial 
conflicts but it would also result in throwing the Negro out 
of employment and in making him a public charge, There 
just ls not nny sense in intensifying this racial problem In 
the South, and this bill cannot help but produce such a 
result. · 

Many of our northern friends may honestly think that by 
forcing a uniform wage scale upon the South they are doing 
the Negro a real service. But those who know the facts know 
that when employers are forced to pay the same wage to the 
Negro that ls paid to the white man the Negro will not be 
employed. This in tum will mean that he will be thrown .onto 
the relief roll to be fed in idleness. This is just another 
instance of the well-intentioned but misguided interference 
of our uninformed neighbors In a delicate racial problem that 
is graduall,y being solved by the people of the South. This 
bill, like the antllynchlng bill, ls another political guld brick 
for the Negro, but this time the white laborer is also included 
In the scheme. 

I would also call your attention to the difficulty of admims
tering this proposed law. These five men sitting in Washing
ton must deal with the social and economic conditions pre
vailing In every village and hamlet as well as every large city 
In the country. They must deal with conditions prevailing 
ln a small sawmill community in Florida and at the same 
time consider the conditions in New York and Boston and 
Kansas City and San Francisco. The garment maker in 
Phlladelphla and the turpentine Negro In Georgia; the cigar 
maker in Tampa and the automobile worker In Detroit must 
all come under the jurisdiction of five men in Washington. 
To administer such a law would reqllire an army of snoopers, 
investigators, Informers, and sleuths exceeding even that of 
prohibition days. It would be physically and humanly impas
sible for five men to gather the information necessary with
out such an army, and with their help it will be equally 
impossible to work out wa.~ scales that will do justice between 
men In different sections of this vast country. Many things 
enter Into the determination of wage scales just as they enter 
Into every other activity. Living costs, proximity to markets, 
freight rates, availability of raw materials, climate, all must 
be considered. and because these must be considered a rate of 
pay which is just and fair in one section may be grossly unfair 
in another. And yet under this bill five men are to be given 
the power to determine these questions upon which the 
happiness and welfare of millions of Americans depend. 

Whatever purposes may have motivated the framers of this 
bill, whatever their alms or Intentions may have been, the 
result undoubtedly will be to drive industry out of the South 
and force it Into those sections which are closer to the larger 
markets. When Florida with Its warm climate, where fuel 
costs are low, rents are cheap, and where fruits and vegetables 
are close at hand, but where its products must be shipped 
hundreds of miles to market, is forced to meet the living costs 
of New England it will simply mean that industry will go to 
New England. And I rather suspect. that it ls the knowledge 
of this fact and not their interest In southern workmen that 
accounts for the New England support tw.hlnd this bill. Of 
course, I cannot blame New England Senators and Repre-

sentatives for trying to get everything they can for their sec
tion, but In this lnStance they are doing an Injustice not only 
to southern business and industry but to southern labor as 
well. What good would it do a southern workman to have the 
Jaw or the Federal beard fix a high rate of pay for him if the 
plant where he works shuts down and mcves away? 

I offer no defense for any employer In the South who pays 
less than a proper living wage. If employers in my section 
pay less than the traffic will bear, if they exploit the labor 
of the South, I condemn them just as I condemn employers 
in the North, East, or West who are guilty of such practices, 
and I do not In any sense condone their actions. But while 
we are on the subject and since it has been made to appear 
here that we in the South are the chief offenders in the mat
ter of low wages, it might be well to refer briefly to the 
"sweatshops" of the North and East. I think no one will 
deny that the worst labor conditions in this country prevail 
in those industries where employees are paid on a piece-work 
basis. 

Now, either by accident or design, this bill does not at
tempt to correct any or the evils of the piece-work system. 
The sweatshops of the North and East will go merrily on 
their way, free to exploit their employees without restraint 
and without regulation. 

Here again, I should like to ask: If thls Is a good law why 
have these people been left out? 

If our friends really want to help the underpaid and over
worked labor of this country, why do they not extend the 
alleged benefits of the Jaw to the people In the sweatshops 
who are paid on a piece-work basis? 

Now, to my Democratic colleagues, "I want to say this: 
Many people have been circulating the rumor that the Dem
ocratic platform of 1936 binds our party to the passage of 
this bill. Exactly the oppcslte is true. The one th1ng that 
the Democratic Party has always stood for is the right of 
the States to settle internal affairs, and the one thing that 
the Democrat Party has always vigorously opposed is the 
centralization of power in the hands of the Federal Gov
ernment. 

But let us look at our 1936 platform and see just what It 
says. This is the section dealing With wages and hours: 

"We know that drought, dust storms, floods, minimum wag~s, 
mnnmum hours, child labor and working condltions 1n industry, 
monopollstic and unfair business practices cannot be adequately 
handled e,,cclusivelf by 48 separate Sta.te legislatures, 48 separate 
Stat.c admllllstratlans, and 48 separate Sta.te courts. Transactions 
and activities which Inevitably overfiow State boundartes call for 
both state and Federal treatment. ·we have sought and wlll con
tinue to .seek to meet these problems through legislation within 
the CODStltutlon. 

The language used ls slgnlficant. It does not say that 
there shall be a Federal board or bureau with autocratic 
power. It would have violated every principle of the Demo
cratic Party If it had said so. What it says is that the prob
lem calls for "both State and Federal treatment." Om· 
platform requires joint action, so that each State shall have 
a part In the program, This is not only democratic but It Is 
necessary. No five men in Washington can possibly solve 
the problems incident to the enforcement of such a law. 
But if the people in Florida, who know Florida conditions, 
are given a voice in the matter they can work it out to fit 
the needs and requirements of Florida people, and the 
people of the other States can do the same thing as regards 
their own localjtles. 

All of these questions are lmpartant and are deserving of 
our careful conslderation, but they are of little ronsequence 
when compared to the more important question of whether 
we shall set up a F'ederal board or bureau to have dominion 
over labor. Once we establish such a board with the powers 
proposed by this bill we will have surrendered the last -vestige 
of Stat.es• rights and the right to work out our own problems 
in the manner best sllited to our own particular needs. But 
what ls of vastly more serious importance we will have sold 
labor "down the river." 

.A great friend o_f labor once said, ''Keep labor from under 
the thwnb of government," How wise, how farseeing he was 
Js evidenced by the plight of labor in every country where 
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government has assumed the right to regulate and thereby 
the rlght to control It. American labor enjoys the highest 
standard of living; it receives the best wages and works 
under the best conditions which exJst in any country on earth. 
This is true because the American workingman retains his 
freedom to negotiate collectively with his fellows. He has 
not surrendered to government his right to work out his 
problems In the mnnner that insures to him the maximum 
income which the traffic will bear. But now, with a great 
fanfare of trumpets, with the mout'1ing of honeyed words 
and high sounding phrases, with great protestations of good 
faith and high purpose, the Congress propo.ses a measure 
which may easily result in the loss of the victories which 
American labor has achieved as the result of a half century 
of laborious effort. 

Already our Federal Government has traveled a long way 
along the road toward concentration of all power in the 
hands of a few bureaucrats. Already we have drifted far 
from the course charted in our plan of representative gov
ernment. Let us not take this final step of regimenting those 
who earn their bread by the sweat of their brows. [Ap
plause.] 

mere the gavel fe!Ll 
Mr. McREYNOLDS. Mr. Chairman, it ls understood that 

I may reserve the other 10 minutes of my time until tomor
row. 

Mr. WELCH. Mr. Chairman, I yield 8 minutes to the 
gentleman from Minnesota [Mr. KNu-rsoNl. 

Mr. KNUTSON. Mr. Chairman, in order that there may 
be no misunderstanding as to my position or, rather, my 
feeling toward organized labor, may I say that I have carried 
a card in the Typographical Union for nearly 30 years and 
have in my files many letters commending me for positions 
I have taken on various measures of interest to labor that 
have come before the House In the 20 years that I have been 
a Member. 

I was amazed to receive a letter in this morning's mail 
which reads as follows: 
Hon. HAROLD KNUTSON' 

The House Building, Washington., D. a. 
HoNoRADLE SIR: The executive board, International Union United 

Automobile Workers of America., at its special meeting in Detroit, 
unanimously resolved to send to you and all other Members of 
Congress whost' constituents include any of our 400,000 members 
the following communication: 

1. Thnt our union considers it vital to the security and welfare 
of its members that you cast your vote and use your influence in 
favor of the Black-Connery fair labor standards bill; 

2. That we consider it equally vital to the security and welfare 
of all wage earners and therefore of the country as a whole; 

3. That Representatives in Congress who vote against or fail to 
vote or pair in favor of the blll are thereby placlng themselves on 
record ns opposed to the best interests of their constituents; 

4. That nu unfavornllle vote on this bill or failure to vote or 
pair in favor wm not be forgotten next yenr, when Representatives 
ask their constituents to reelect them, as this will be the acid test 
of a Representative's real position. 

Evidently this young man was alive before the war broke 
out-"the acid test of a Representative's real position." 

Then he goes on to say: 
5. That this Is not a polltlcal threat

[Laughter.] 
but a frank expression of conviction and fair notice that Repre
sentatives who do not represent ca.nnot expect support. 

Respectfully yours, 
HOMER MARTIN, 

International President of the 
United. Automobile Workers of America. 

It may not be a threat, Mr. Chairman, but It Is certainly 
a promise. 

Mr. MICHENER. Mr. Chairman, will the gentleman yield? 
Mr. KNUTSON. I yield. 
Mr. MICHENER. I call the gentleman's attention to the 

fact that the author of thls letter assumed a similar atti
tude recently In the Detroit election, but In that election the 
city of Detroit overwhelmingly cast that kind of philosophy 
and leadership into the discard. In Monroe, Mich., the same 
leadership attempted to defeat for reelection the mayor, 
who had organized a volunteer police force to protect those 

who wanted to work during the sit-down strikes in that 
city. In this instance the mayor was reelected by a 3-to-l 
vote. 

Mr. KNUTSON. I am not surprised. Thinking IJ€0Ple 
will not stand for such tactics. 

This same gentleman, my friends, a short time ago called 
upon the automobile workers of the United States to stop 
buying meat; in other words, to boycott the American 
farmer so as to depress prices, yet today he is out in my 
country trying to organize our farmers and trying to bring 
them into the C. L 0. In this connection I want to read 
a telegram sent him by Edward A. O'Neal, prEsident of the 
American Farm Bureau Federation: 

American farmers are shocked at newspaper reports of your urge 
upon all members of the C. I. 0. ::mtomoblle unions to withhold 
consumption of meat in an effort to reduce prices. Is tbls an 
invitation for American !armers to take stmllnr action ago.inst 
products produced by C: I. 0. labor? Factory wages are moro 
than 20 percent in excess of 1929 level. and retail food prices, 
Including meat, are nearly 20 percent less than during same 
period. National welfare demnnds a balance as between agricul
ture, labor, and industry, and American farmers will resist by 
whatever means necessary any efforts to aggravate the present 
disparities. 

A Mr. Frazier, down in Lovettsville, Va., wrote Mr. Martin 
something worth thinking about. I read the article which 
appeared in the Washington Star recently: 

Meat strikes and "meatless weeks'' advocated by the United 
Automobile Workers to force down meat prices were m.et today 
with a counterstrike. 

The Lovettsville Farmers' Club ho..s begun n. boycott ngalnst 
products of JndustrJes employing U. A. W. labor, and satd Jts mem
bers would call upon other "farmers throughout the country'' to 
foUow suit. 

W. H. Frazier, club president, in announcing the boycott, de-
clared that 90 percent of the dttrcrenttatlon in the prlce ot meat 
received by the farmer and that paid by the con.sumer may be 
traced to efforts to •'unionize labor." 

BLAMES DECLINE ON C. I, 0. 

He charged the .. declining state of business'" to the 0 bargnining 
tnct1cs of the Comm.1ttee for Industrial 0rganlzo.tlon and lts con .. 
stltuent unions, including the United Automoblle \Vorlccrs." 

Mr. Frazier, in a letter to Homer Martin, U. A. W. president, 
who encouraged the meat strikes in a letter to U. A. W. members 
on November 12, asked: 

"Do you know what a. farmer's hours of labor are, M:r. Martin? 
If the farmer worked only ns many hours a day as docs tho 
u. A. W. member, you woUld pay twice as much for stenks." 

CIU...L.S FOR A DOYCO'IT 

uFarmers, nearly to a mo.n, use automobiles and trucks, Mr. 
Martin. But they don't buy them when they can't, And when 
fa1mcrs don't buy, you don't sell much, Mr. Martin." 

In h1s letter he explalned tl1e Lovettsville Farmers' Club 1s com ... 
posed of farmers of Loudoun County, Va., who are actively engaged 
in the production of meat animals. 

"In order to combat the effect on all farmers of the U. A. w. 
propa.gnnda and reduce the market price of meat animals below 
the cost of procluctlon," Mr. Frazier wrote, "we do hereby call upon 
the farmers of the county to strike against and boycott the prod .. 
ucts of industries employing hi.bar who participate in and endorse 
such tactics. In particUlar, we call this strike against the pur .. 
chase of automobiles made 1.n. plants dominated by the U. A. W. 
and you, Mr. Martin." 

LAB OB CALLED MONOPOL T 

"You cannot, In truth, plead thnt your campaign ts directed 
against monopoly In processing and dtstrlbuung channels; if there 
ls B monopoly there, It ls that of organized labor. Do you want 
the Federal Government to prosecute that rnonopoly, or other labor 
monopolies such as the U. A. W.? 

"You know, as we know, that up to 90 percent of the spread 
between the price the farmer receives and the price the consumer 
pays is labor cost, and you know, as we know, that your parent-
the C. I. 0.-has endeavored to organize all processing and ells .. 
tributing channels. Are we to belleve that you, Mr. Mnrtln, desire 
that wages of that labor be reduced? Does not the c. I. 0. and 
the U. A. W. stand !or, and get, higher wages and shorter work
ing hours? Does that raise the cost of anything, automobiles, for 
instance, Mr. Martin? What you would dictate then, Mr. Martin, 
is and can be nothlng else but lower prices to the farmer-poverty 
to the farmer---E!ven though the C. I. 0. ls trylng to organlzc the 
farmers 1n the Middle West." 

Reverting to the letter from this man Martin, I can re
member the time when, if a man sent a letter like that to 
400 Members of this House of Representatives, he would have 
been hailed before the bar of the House and censured by 
the Speaker; but, in this day of rubber stamps, we take It 
and we smile, and we invite more of it. 
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Federal Spending and Its Relation to the Balancing 
of the Federal Budget 

EXTENSION OF REMARKS 
0 1' 

HON. ROBERT L. DOUGHTON 
OP NORTH CAROLINA 

IN THE HOUSE OF REPRESENTATIVES 
Monday, Nuvember 15, 1937 

ADDB.F.85 BY HON. llENRY MORGENTB.AU, SECRETARY OF THE 
TREASURY, BEFORE THE ACADEMY OP POLITICAL SCIENCE, 
AT NEW YORK CITY, ON NOVEMBER 10, 1937 

Mr. DOUGHTON. Mr. Speak.er, under the leave to extend 
my remarks in the RECOR.D I include the followlDg address- of 
the Secretary of the Treasury clelivered before the Academy 
of Political Science, at the Hotel Astor, New York City, 
Wednesday evening, November 10, 1937: 

I welcome the opportuntty to discuss before tlle . members and 
guests o! the Acndemy o1. Pollt!cal Bclence the subject of Pedera.1 
spending and its relation to the balanc.lDg IJf the Federal Budget. 

Nineteen years -ago tomorrow we slg:lled the armistice ending 
the World War. That war was enormoualy costly 1n human 
values, e.nd It wa.s enormOU11ly costly in material va.Iuei;, In the 
2 years between the middle ot 1917 and the middle o! 1919 the 
FederBl Government sustained a net deficit of $22,000,000,000, 

During the past 4 yeani thlB oountry has been eogaged 1n •n• 
other war. This time our enemy wa11 n. great economic d.lsa.ster. 
In thJs war we !ought with jobs ·and w'lth doDIU'S to eave farmers 
tram !OIiing thek t=: to save home owners :from losing their 
homes; to give n.ot only bread but work. to the unMnployed; to 
increase the securtty or job!;, property values, and business profits; 
and to bring -order out a1 chaos ln our eoonomlc system. 

This war, llka that other war, required a. m11J1y-slded cam• 
pal.gn under intelligent &nd COW'1'geOUJ! leadershl~ leadership 
that was llll'.lgniftcently ll'Upplled by President Roosevelt. 

Finally, thJS war. like that other war, t1?qul.red a large spendJiig 
program. This program, plus the special needs arllllng out of the 
great drought and the prepayment of the sold:ters' bonl}S, necessi
tated net outlays durlDg the 4 years ended June SO, 1987, of some 
eu.000,000,000 1n exces9 or our recelptll. 

or course, It Is easily possible to crltlctze some or the detalled 
uses or the relief funds. Let us concede thOt there we.s eoi:ne 
Wll6te. In any eirpendlture program of &Uch magnitude tb1s 1B 
inevitable. But, contrasted with the human and material values 
at stak.e, such wastes as may have occurred. llhrmlt Into l.nslg
nIBcanae. 

We dellben.tely used a.n unba.lanced Federal Budget during the 
pa.st 4 years to meet a great emergency-, That policy bas suc
ceeded. The emergency that we faced In 1939 no longer ext.st.s. 

t am fully aware that many ot our problems rema.ln UllSOlved. 
I am aware that there !!tlll rem.lWUI a considerable volume o! un
employment; that the speculative markets hRve recently been 
under uvere pressure; and t:.iat our bust.ness 1ndeii:es have recently 
6.bown a decJJ.nJng tendency. l am further aware that ROme pel'· 
eons cantend that another great spendll:ig program Is delitrable to 
ward off'. tbe risk of another bu.sl.ness depression. 

I ollltm no prophetic lnslght ln~ tbe future, But, after givl.J).g 
serious and careful consideration to all or these and other faatore, 
I have reached the 11.tm conv!ctlon that the domestic problem.a 
wblch face WI today are essentially dl.ff_erent from those wh1cb 
faced us 4 years ago. Many mell.6Ul'es are required f<1r their solu
tion. One ot these measures, but only one, In the present Juncture 
ls a determined movement toward ·a balanced Budget. 

AUTHENTICATE~ 
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INFORMATION 

GPO 

Early 1n 1933, after 3 years of progressive deterioration, our 
whole economic mechan1sm was demo?'llllzed. Under these cond1-
tlOI16 there was no agency outaide or the Federal Government wlth 
tbe resoUJ'cell and the oo\ll'llge to bring about a business revival. 

Today the situation l.s greatly changed. We ore now nearing the 
end ot one of the most active years In the blllllne&S history of tbis 
country, On the whoJe, thls high level of actlv!ty bas been of & 
healthy chll.racter-not ot the character that usually marks an 
unhealthy boom and precedes a serious depression. The vresent 
llituatlon is not characterl.Zed by the existence ot huge inventories, 
h1gh Interest rates, overextended credit positions, or great sur
pluses of housmg and caplut equipment. We have not :reached 
the stage o! :full employment of our productive rei;ources. On the 
contrary, frGm an these standpoints, conditlOllB are favorable tor a 
continued increase tn the le't'el or business activity. 

This stands 1n contrast to the unhealthy excell68S of 1929. It 
l!tandll ln even sharper contrast to the banking collapse, the bread 
llnes, the bankruptc!es, and the general demonillmtlon o1 1933. 

Despite the substantial increase In the publlc debt during the 
past 4 years, the credit ¢: the Federal Government bllB remained 
absolutely unimpaired.. Nat once durlng even the darkest days of 
the depresalon did the Treasury experience the slightest difficulty 
1n borrowing an the funds that were requlred. Moreover, the rates 
of interest on our borrowings have been lower, for comparable 
securities, than at any other time 1n the bistOry of the country. 

But the underlying condlilons that made dellberat& deftelt 
spend.Ing the w1&est k:u:111 ot poilcy durtng the depression have been 
altered "iiurlng the progx,ess of recovery. Thus, When we borrowed. 
during the cl.epresslon to flnance our deflclt spendlng, a large part 
or the tunds was obtalne<l tluOugh a.n expans:ton Of bank credit, 
To this extent OUJ" spending did not absorb capital fund.& that 
might Otherw!Se have gone 1nto private tndust:ry, nor did lt- absorb 
by taxation funds that might otherwise have gone Into private 
consumptfon. 'Even to the mttent that our bonds and notea were 
pu:rohllsed by nonbank1.ng tnvest.ol'!I, the etfect was largely to put 
to work capital funds that would otherwise have remained idle. 

Our lndustrlal recovery of the lastJear, however, ha.s created 
large new demands tor private caplt . Oul' commerctal banks 
have been again utlltz1ng their credit resources tor the flnandng 
of private industry. Durtng-the present ealendar year the lnsured 
conunerci.ai blll1k8 of the country have: substantially Teduced their 
holdings of Government securities In order to meet actual and 
progpeetlve demands for oommerctal credit. The obllgetlone that 
they sold, plus an amount equal to the secw:1tles newly marketed 
by the 'l'l'ellllu.ry, were purche.sed b:, lnvestors. Any deficit spend
Ing under conditions of a.otlve demand -ror prlvaie capital would 
have to be financed in large pert by oaptt.a.l funds that would 
otherwtse be avallable tor bUS'IZl.ess purposes. 

The basic need today Is to foster the full application of the 
driv1ng force of private cal)1tal. We want to see capital. go Into 
the productive channels at prtvat.e industry. We want to see 
private bu.slnesa expe.n<l. We believe that much or the rema!ntDg 
unemployment Will disappear as private capital flmds are lncreas
tng)y employed In productive ente:rprtses. We belleve that one al 
t.he most important wa)'ll of aohle~ these ends at tblil tlD\.8 ts to 
contmue progress toward a balance of the Federal Bu.dget. 

I tum now to the Immediate practical aspects ot llUdget balanc
ing for the com1ng ftSC8l year. Wbat t.re the controlling :11.gures? 

OUr total recetpta for tbls year were estimated ln the President's 
Bu<1get summation er October 19 at about $6,660,000,000, and our 
total net expenditures at about •7.345,000,000, lea~ a.n estimated 
net deficit of $600,095,000. 

To attain an ordin8ly balancing of the Bu~et next year-that 
ls, a bala.noe after full provt&ton tor aoorulng llablllttes for Old-age 
benetlt payments, but exclusive ot debt retirem.e~tt would be 
n-,y to accomplish a net Improvement of about $700,000,000 
In our budgetary postt1on as last estimated. To be prudent, we 
should not count on an Increase 1n revenues next yev from the 
ez1sting tall' structure. Nor should we Impose e.ddltional taxation. 
Instead we should plan to brtng next year's expenditures Within 
th1s year's Income. 

But where can cuts totallng $700,000,000 be made? After a care
ful study af the whole problem, I have COlllll to the following con
clusion: On the one hand., wh1le everfthlng possible Is being and 
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wages, long hours, and child labor in som& of our indus
tries. When we ra.Lse these standards to a higher level, as 
we seek to do by this legislation, we thereby Increase the 
consmnlng pcwer and augment the market !or all manufac
tured goods and products of the farm. first. in those imme
diate localities in whi.ch these industries are located. and 
secondly, throughout the Nation. 
AS DEMOCltoUS Wll: AU TJNQUALIPIEDLT COllOllffED TO TRIS TTPS OJ' 

llOCIAL LEGISLUION 

Mr. Speaker, tt was IllY privilege and honor to serve a.s a 
delegate to the Democratic national convention held at 
Philadelphia ln 1936, and I say to IllY fellow Democrats that 
we are unqualifiedly committed to this type of social legis
lation. I still remember the entlmsiasm and fervor with 
which we 1n the convention adopted our plat!onn, contain
Ing this plank: 

We know that • • • minlmmn wages, mu:1mum hours, chfld 
labor, and work1Ilg conditions tn industry cannot be adequately 
handled by '8 separate state legislatures, 48 separate State ad
mln.lBtmtiana, and 48 separate State courts. • • • Wo bll.vo 
eoagbt and wm continue to seek to meet these problems through 
leglalatlOn within the Oonstttut1on. 

Upon that platform we went before the electorate of the 
country, and in his closing campa.Ign speech at Madison 
Square Oard.en, President Roosevelt sald: 

ot OO!JlW, we wm canttnne to aeelr: t.o tmprove worltlng oondl
t1@8 for th& workers at Ame!ca to redn.ce bolll'S overlong, to 
mareaae wages that spell starvation, to end the labor at Ch1J4nm. 
to Wipe out sweatshops. • • • For all these tblngs we bll.ve 
only Just begun to 11ght. 

WE ,Ullll KEEPING P.urll WU'B TID ~ ~l'LII 

President Roosevelt and the leaden; of our party, and each 
of us, have since re1t.e.rated tlnle and time agam these prom
ises and pledges to the American people. Now we are going 
to keep faith wtth the American people, carry out their man
date predicated npon their acceptance of the covenant set 
forth in our party platform, and redeem our campaign 
promJses and subsequent pledges, and enact tnto law this 
legtslation to increase wages, short.en hours, Improve work• 
ing conditions, abolish child labor, and raise the llvlng 
standards of the workers of America. 

Mr. Madden's Defense 

EXTENSION OF REMARKS 

HON. EDWARD R. BURKE 
OF NEBRASKA 

IN THE SENATE OF THE UNITED STATES 
TUad.ay, December 14 (legislative day of Tuesday, November 

16), 1937 

BDITORIAL lN PITI'SBORGR PRESS, DECEMBER 1S, 1937 

Mr. BURKE. Mr. President, I w unantroous con.sent to 
have printed in the Appendix of the R£c0Bl) an editolial "P
pearlng in the Pitt.sburgh ~ of Monday, December 13, 
1937, entitled "Mr. Madden's Defense." 

There being no object1on, the edttmial was ordered to be 
printed in the RECORD, as follow:;: 

[Prom Plttsbmgh (Pa..) Press at 'Monday, Decem.ber LS, 1937] 
Chalnna.n J. Warren Madden. of the National Labor Relatkms 

Board, eees no mtrtngement upon the constltattonal guaranty o1 
t:ree speech and tree press ln the recent act!= ot hl.s BUit1au. ms 
defense, out.lined In a lengthy stat.ement dealing With the summon
ing of a magazine editor to produce all papers, proo!s, letters, 
znemorande.. telegnl.ms, etc,. tn connection wtth an article crltlelZlng 
t,he Weirton Steel CO. hearing, 1& based on tho premise that tho 
editor knew so,;nethlng aboUt a '"V10latlon of ib.e l&w'' and dldn"t 
wnnt t.o tell where or how he leamed It. 

Sa.id Ml,, Madden: "Somo e41tors an, lnterpretlng thlB cond.se 
expl"CSSlon (the t1rst amendment. of the Constitution) substantlllll,y 
aa tolloWs: 'No publlsber or editor 6b.all l>e requ1red by any publlo 
authority to appear and give t.estunony 1n a.ny tz:lal or hearlng as to 
Violations of law of wbiah he hll.s knowledge or In whlob he baa 
partl.clpated, If b.15 knowledge waa gained or his p&rtlolpatlon 
ocoarred In the OOtlDIO of gat.berl.ng. 'f'rlt.1ng, pr1Ilt1Dg. or d!llt:dbut-

tag matt.er which was to pass or had paaaed through a prlntlng 
press.' .. 

In short, that edltur.& cla1m they shall not be compelled to testtty 
U they 11:now about a "Violation of the lAw." 

All right, let'a eDml:ne that premise. U lt ls true, Mr. Madden's 
defense ot hls Board's a.cilon ls valld. U untrue, then hls defense 
Is unsound. 

What could tho editor tn question know about 1n the mture at a 
"V1ol&tton of the law?" There ta only one answer, aa admitted by 
the lAbor Boe.rd. He knew about the orlgl.n &nd c1rcumstances 
1SU1Toundmg the puhl.lcatton of an article ln his magazine. There• 
tare e.lther the publlca.tlon. or the dlstlil:>utton ot that article was 
1, v1o1atlon of the law. It was the only thing about whloh ho wu 
presumed to bow. 

But the flnt arnen.drnent to the OoD.!ltltutlon ol the United 
states declares: ueongress shall make no law • • • abridging 
the o-eed.om of speech ot of the pres&." 

'l'hat amendlDent did not declare that It ls a. violation ot law 
to attack the Wagner Act. 

It dld not declare that lt ls a Violation of law to cz:l.t.ia1!1e the 
Labor Board. 

lt even did not declare that tt ts a. violation of law to approve 
the labOr tbeotles of E.T. Welr. the bead ot Weirton. 

It made no except1on&-tor capttallst or labor leader, for union 
orga.ntzer Ol' trade-paper publ16her. 

No publlcatton--.ccardtng to the flm amendment at the Constl
tutlon-Wllll 1n Itself a. vialation Of law, Tbe only vlola.t1on& were 
for libel and tor ezctttng to rtot and rebelllon. as deftnad by other 
laws. 

Under Mr. Mlldden'a cle11:n1t1on of a "violation of law" the police 
at Dearborn, Mlch., and the mayor at Jf!lM'/ Olty were 1:Qually 
Within the law when they anuted 0. L o. organ17.erll for distribut
ing union Ute?ature. 

'Ibey, too, claimed to be uphOldJng the law by call1ng tmton 
IDlln t.o e.ccoant for what they had printed or dJstr1buted. 

I( it ls & ""1olatlon of the law" to print and dlmibute tnatteT 
hostile to the Wa,gner Act &bout wbiah the Constitution says 
nothmg---then lt can be cla1med With equal validity that l t ls 
a !'Viol.Ulan of the law'' to print and dlsttlbute Unlon argumente 
when the pollce at Jersey Clty a.nd Dearborn want to 5'J eo. 

If it ls a "violattan at the law" to prl.n"b matter orttlcal at an 
action under the Wagner Act, then why can't Congress make tt 
fUegal to pdnt cz:lt1clsms about the Income-tu law or the tnter
atat.e-oornmerce law or the pure-!ood lAw--O? &DY other law 1t 
seesAt9 • 

Mr. Madden's argument Is good--up to the time where ho forgets 
tbat the first clause ot the Bil ot Rights fQrgot to make azi 
en:eptlcm l:n the caae of the National Labor Belatfons Board. 

Wage and Hour Bill 

EXTENSION OF REMARKS 
OJ' 

HON. E. E. COX 
OF GEORGIA 

IN THE HOUSE OF REPRESENTATIVES 
Tuesday, December 14, 1937 

ADDRESS DELIVERED BY BON, R. B. COX, OP GlX>RGIA, Ol'f 
DECEMBER 10, 1937 

l'.rr. COX. Mr. Speaker, tmder leave granted to extend 
my i-emark.s in the REcoRD, I include the following address 
I delivered 1n Atlanta last Friday, December 10, 1937: 

lb. Clha1rlnan,-... lt not for the profound and tundamental 
~I might say revolutlot>-now going on In our e(!C)llomlc 
a.nd eocla1 life. a.nd, Indeed, 1n the very structure and tunctlon1ng 
of the Government. ltl!el!, I would not f1Ul>Ject myaelf to the Cl'lt1-
olsm at too otten reslstlng measures that are ottered with the 
reported. blessingB of an adm1n1stration of the party of whJch I 
am a humble member. 

But so tar reaching and so dangerous are these changes I am 
compelled by a sense of love far my country, love tor my party, 
and concern for the post.erlty to which we of today must 600il turn 
over tb1& Govermnent and thla Nation, to speak out when l .ee 
ate})6 being taun, encroaahments belng attempted, and leg!Sla.tton 
being enacted which po.Int unerrlogly t.oWlll'd a government by men 
rather than by laws, the ltl.nd of government which bw-dens many 
of the Old World nattcxns at toda.y a.nd wblab Is utterly repugnnnt 
\0 every conoept ot tree Amertcan delDOOl'!lcy-the democracy or 
Jell'erson, of Cleveland, and of the founding fathers. who fought 
for tho l!Stabl1ahment or personal llberty on our llhares and who 
wrote Into the Oonstltutlon the gua.ra.ntlel of those Uberties. 

I am !lOt unaware of the cr1tld.sm which has been vOlced of 
my attitudes toward certain phases of the so--<:alled New Deal. 
Nor ba.ve I been tree of the mental travail, th& unpleasa.ntness, &Il4 
the need tor long and grave mental struggle atterula.nt upon a 
poslt1on ar e11sagreement 'With an a.dmtn1stratlon that Is struggUng 

a08alee
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so desperately to solve the tnnumerable vexl.Dg problems that pres, 
for attentton. 

My task of Wllnllllg against some ot tbese proposals and or op
pD6!ng some of them has not. been a happy one. But I ha.ve no 
regret, for notbJng ha.s been said or done ln malice; It bas been 
ou.t at the deepest sense of duty to 5ll6taln our constl.tutlonal sys
tem and to defend tbe llbertles of our people that r have ooUght 
to beat back every encroacllment or despotism wherever BDd when
ever it hllS n!sed Its head, yegardless ot under what banner, what• 
e-rer gU!.6e. or whatever c!rcumsta.nee. I must .llgb.t for a !l'ee 
America, for your personal lfbertles BDd mine, for an American 
concept ot government. and against the creeping paralysis of 
fascism. nl\.Zl-!sm, oommunism--d.lctatorshlp. 

I do not aocw;e those who believe that circumstances of neces
ll!ty or the exigencies of an emergency justify a temporary depa.r
t\ll'e tram the fundamental prlncrples of ti'ee govemment of being 
Ule wllllng and knowing partlsa.ns or a totalltarlan form of govern
ment. Bui I do say that once tbJe camel gets Its DOSe under the 
tent, It will mean In America what It has meant In those dlctat.or
rldden -nations of the Old world that shortly the camel will be 
entirely In the tent and the Uberties and the personal freedom of 
American e-ltlrens ~ be trampled under foot and ground into the 
dust. 

I have wnrned tLme after tlme-and .I warn again now-that 
there ta a snowball !!Ort of effect to tb.1s constant encroachment 
of ooverui:nent on the rights and l!be?tles and actlvtttes of the 
citizens. Once let any government begin to control bWilness, 
IDdustry, lebor, agrlcUlture, church, -or school, and unle!iS th•t 
government 1s at some point wUUng to turn about In tt,; course 
and reJea.se Its control over these a.ctlvit1es It must go on and 
on untU complete control !s exercised over all aetivtt1es. And 
when government once assumes full control It mu.st maintain 
ti.eel! by the device of terrorlam. U can brook no crttlclsm. It 
can mk no press 8.Ild no voice and no collective action of the 
citizens aga!nst It. When that point Is reached we Will have 
In thls country exactly tile same sort of government-no matter 
by what name 1t Is called-the same kind ot government that 
today ourse'l Germany, Italy. Russia. l}Ild Japan. No ma.tter that 
the handaulfs and the leg irons are velvet;.llned--tbey are hand· 
C'U1ls nnd leg irons nevert.helese, and c-nce they are damped upon 
the citizenry o! thls Nation the che.ftng and 11nally the rebellion 
wU1 oome--&nd come sooner than we think. You cannot put the 
people of tb1s country lo. a governmental strait Jacket and keep 
t-hem there. Our whole train.Ing Is again.St It. It was eai,y 
enough to do this 1n Europe wl:lere tha populaCe tor generations 
was trained and cond1tioned to submlssioD to authortty. Th068 
peoplez were acou.stomed to bow to i:ui.horlty and to not ques
tion It& rlgllt or power to control tbem. But that 1s not true 
ot you-the sons and daughters of thOlle plon.ee,,s wbo With 
faith ill God. conftdence ln themselves, an Irresistible determinl\• 
tlon to carve out thell' own destiny of freedom In the primeval 
forest by grace of strong bodies and keen axes, who threw oJ1 
tihe yoke Of abs0lut111m and who made America what It Ill today. 
You cannot shackle such people by uew Instruments of power 
dangerous to the liberties of the people. even tboUgh such "new 
t.nstruments" be placed 1n the hands of political puppets and 
self-serving bureaucrats Intent upon perpetuating their own 
power :i.t whatever cost to the people. 

It absolutism ever comes to America It will not be through 
the desire of he:r people but tlll'ough their lack of knowledge or 
what Ill being done. It will not come so mudh trom design as 
trom blfndness. rt Will not come so much from determJ:ned direc
tion as from thoughtless drift. And it 1B that bll'.ndness that I 
seek to prevent. It ts that drl!t I seek to retard and to stop by 
wa.:rning Bgal.nSt those measurea and those trerub which l see 
ineVltabty lending to that con.centratlon or power thllt i know Will 
not pe a.ccepted as a ftnaUty by our people, So, then, ln short, 
you have the reason Ior my opposition to many of the act:m1nls
trat1on rne.asm-es, such a.s the wage-hour bill, and you have the 
reason for my crltlcism.S of those measures which were so obviously 
ln vlolatloD to the Constitution and to the whole Amerlca.n con
cept of government. I am not .llghtfng men. I am t1ghting 
encroachment of dangeroU!l Ideologies. I am not crltlelzlng men. 
I am crtttclzl~ the blindness. the lndltrerence and the coward.toe. 
that wauld make compromise wttb some form or absolutism, 
which, no matter how erpedlent lt may seem for the moment, has 
wlthln It the seeds of de&truetl= for the Ubertlea of America and 
the Constitution carved out of the blood and sacrl.O.ce of our tore
filthem who loved llberty and sptrltual a:nd 1ute1lectuaJ treedom 
more thnn they loved this enlgmntlc struggle we call hum.an Uie. 

There bas grown up l.n our a&tlonoJ lite all too much of the 
cla.rnor that If a Member of the Congress doe.s nat submit supinely 
and on every occaaron and on every proposal for legislation to the 
dict;ntlon Of tbose In the executive bra:nch o! the Government, 
be hBS betrayed bis party and has ret>elled &gatnst his party's 
adml.Dlstratlon. 'I'll.Bt premise !s false and "that conclusion ts ob
nox:lous to every proper under&tandlng or the constttutlonal duty 
or an ele<:ted legislator. A Congressman has hl.8 own constituency 
to serve. Be .has .his own consctence to meet. He has, 1! be Ls 
worthy of his place !n the councils .of the Nation. a standard of 
coursgeous .honesty and o! honest courage which he cannot com
promise without- being faithless to the. truat at his constituency. 
Without being raise to the liberties or hls people, without being 
careless of our duty to out posterity to tum over to them a tree 
Nation whlch we Inherited rrom our fore!atb.ers. 

Honest men dJl!er In thelr Views a.n.d their optn!ons-end such 
d.lfl'erences of op!D10W1 and ~ peacefU) qd re11S9nable Q.(\JU.,,t-

ment of such divergence of "l'lews a.re the very essence and ute 
and belllg ot that structure-thet great 11plrltu.e.l truth which we 
call constitutional democracy. That consUtuttonal democracy la 
not a physical thing at all. It ts truth. Just1ce. good wm. tatmess, 
and cooperation oJmP.d to attaln the more abundant spiritual lite 
and the more ILbundant physlcnl well-being o! our penple. And 
when any man through cowardice or poUt1eal e;,:pedlency vtolatea 
bis concepts and bis coav:lcttons a! truth. justice, good will, !ail'• 
nes.s, and coopeni.tl.on he has vtalated the very ha.sis of con.stitu• 
tlonal democracy and of liberty nmong men. Many do It, 1U1 l 
have 681d, through bllndnl!S!I. Tiley do n~ tbJllk these thlnp 
through. Many do tt through hope that by e-ompromlslng for 
the moment they may turn back before tt ls too late and retrleva 
these elements or treedom. But there are some Wbo glve evtdeDce 
of deliberately deslrlng to strangle the elements oI e-onstttuttonat 
democracy because they hope ID the chaos whlell would follow to 
loot power and prollt for themselves. 

I perceive In the constant trentl toward ceDtrllllzatlon In gov• 
emment, In the constBDt trend toWlll'd regimentation and regula• 
tlOD of all the actlvltles of the people. tb.l.s thoughtless dr!!t and 
this bllnd and unthLO.ld.ng acquJescence to compromi!se wltb an 
alien political philosophy whloh spells the end of freedom ID 
Amel1e-a. 

Take, tor Instance, the pending wage and hour bill being: CO'Il• 
Sldered by the Congress. 

This measure !s proposed. !n the name and under the guise of 
an economic and soctaJ neceMity. The bBBle- e.rgument Ls that 
It ls economically unsound tor anybod_y In the United Stilt.es 
to work tar le!a than 40 cents an hour and ~t lt Is socially 
unsound for 11nybocly to work more than 40 boun a week. 

U that ilSSl!rtlon be true, U that pb00110phy be sound, then lt 
must be true and It must be sound In every case. It must be 
true and sound ln the case ot the agrtculturnl worker as well as 
1n the case of the Industrial worker, It must be Just ru1 true and 
Just as sound tor the domestic worker. the white-collar worker 
the clerk, the stenognpber llll it Ill for the lathe worker or th~ 
plck-and-shOVel man or the man wbo !allows the plow. so, there• 
fore. 11 It ts trUe for an or these. then there <:oUld be no exemp
tions granted by anj aJ.l-powerful board or any all-powerful dla
tator at the head of wage-hour -enforcement Without vlolatl.ng 1D 
the case of every =ptlon those fundamental principles. But tt 
1& proj)OBed to either ,;et up a board, or a slngle aclmJnllltrator, 
or the Department of J~lce, or the Department of Labor to 
violate 1n thOUSllllds or cases tllla alleged economically and soelally 
necessary regulation. D!scretlonary power to an. extent heretofOTe 
undreamed ot Is to be vested in the adminlstrat1ve agency chosen 
to enforce thls proposed act, to ei:empt and to exclude rrom lte 
provisions and operatl0Il9 i,ome Lndu.strles or some workers or 
scme sections 1n which It Ls found that the tundameotel theory 
won't work. So, then. we are to have the spectacle of an alleged 
fundamental economic and soclaJ necessity being set 113lde by edict 
o! some enforcing admlnlstratlve agency, so that ID the cues of 
exemption the fundamental necessity will not apply while In 
others It will. Picture to:r yourselves the utter chaos and con
ftl.B'lon that would result , 

Now all this adds up to the establlsbment of a d!ctatorsblp over
labor and over IJ:!dw.try that wUl have to enforce Its edict& upon 
all Interests and actlvttles e-omlllg Wlthl.n the zone at 1ts jurisd.lc
tton or lt will have to create a condition of emasculation ao,d 
exemption that will render the act merely a meanl.ngless series of 
exceptlc.os and dlscrlmlnat!Dns. 

Let me say to you now that one of the underlying tntentlons 
of t.his wage-bour bill 1s to provide • board or some other admin
istrative agency with the power to denude and deprlve the South 
of certein climatic and raw-materl.al advantages, certn1n labor 
and living B.dvantsges wblch are now brtnglng us to the foretront 
of indusirtal atlvancement. In order to proVlde competing northern 
Industries with a weapon by wblch to retard our aelvll!lcement IUl4 
to deprive us of our markets which we can and do posseas by 
reason of these natural and other economic advantages. 

In other woxd&, the purpose of the wage-hour bill 1s to put 
the lndustl'lal adyancement ot the South ln a. strait Jacket so some 
admlnletrat-0r can sit ln Washington. and say when, how, and to 
wbAt exten.t the South may utlllze her Industrial advantages to 
aid her own progress. 

Ia utter vlclatlqn of States• rights, local sett-govemment. local 
sett-determlnatlon or our own &oclolog:ical and econom.lc problems, 
this act 1s to be 1ol$ed upon us so that an admlnlstrator s!tttrl,g 
In Wnablngton can send a. horde of regulntors nnd field ,idml.ni,i
tral.C>ra down here to tell us tbe hours we llhall work, tbe wages 
we shall pay, the lndustTlal and labor and llvl.ng standards to 
whlcb our people and our llll:lustrlcs shall contorm, whether we 
like It or whether we don't, and whether we want It or whether 
we don.'t. 

The very ~ce ot tbe reason ror State sovereignty f.s because 
the 1ntereets, the conditions, and the requirements of the various 
sections at the United States are so diverse and so widely dlVlded 
aa to render It economtcally and sociologically lmpo,;slble to pm 
America In a strait Ja.cket o! industrial and agricultural end socla.l 
regulation made to apply to every section and to all tndUBtry end 
all labor allke. 

It la contended that only a very small r.re.ctton ot labor wlll be 
touched by the operations at this bill. I! that .ls true, wby outrage 
the Constlt-ut1on and set up a da.ngerous and all-powei:tul board 
or elngle admtnJstrator 1D Wasb.l11gton to wield. any ouch power 
~ ~~..Tm~ouell suell a small traction of the tabor1ng people as It 
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Let me strip this whole question of the !alslty o! polltlcal argu

ment and t.be m.Lst of vague economlc and sociological ve.por.lllgs 
whlch becloud it, and litand it naked before you that you ma,y 
aee ot what it is composed, what purposes actually enshroud It, so 
that you may for yourselves see the dangers to tb.e South inhenlnt 
tn this dangerous and ln1quttous proposal 

It has been said tl>.a t U>.l.s proposal grew out o! the desire of 
the Industrial East to stop tb.e Industrial deVelopment at the 
South. and to paralp.e the Industry we already have. But th1s is 
not true. 

It bas been sal,d that organized labor, out of a desire to spread 
emp!Oyment, to lncrease wages, and to &.horten houn gave blnl>. 
to the proposal. But this la not true. 

It baa al.so been said that the idea came out of a certa1n ro.c1al 
group tnt.erested In the Bllm1nlltlon of all raclal distinctions, W'bo 
demand lt as tha price for cont1nued political support. But this 
Is not true. 

This whole proposal IU'QWa out of the hearts and minds of those 
Intellectual "reds" In Amertca who actually are interested 1n 
achieving by atealth llDd by subterfuge and by usurpation a des· 
potia form a! government 1n place of our constitutional de.mocracy, 
in order that they may be the ones to Wield the power wh1ch, 
un4er tree govemment and individual eff'ort, they have nelt.l>.er the 
wits, the determlnatlon. the energy, nor the integrtty t.o accompllsb 
for themselves. 

There are lndustrtallsta who are 11UPportlng this wage.hour 
proposal because 11 it Ifs enforced It would tremendOUllly handicap 
if not stop the present tndustry o1 tbe South end would paralyv.e 
our future efforts at industrial expansion. There are labor leadeni 
W'ho a.re su,pporttng the measure because it will mean not only 
political organization of the industrial workers, l>ut eventually and 
without doubt the polltJcal organJzatlon of farm workers and 
domestic worker& u well, into e. compact polltlcaJ. toroe wblch 
eould ·a.nd would be mallipulated and played upon 815 fill Oigan by 
which tl>.eae self--6eeklng labor leaders could acquire that despotic 
dominion over indlllitry and over government for wl>.lch they avidly 
tl>.ln5t. 

The organized Negro groups of the country are supporting It 
becaw;e it will, In destroying state aoverelgnty and local eelf-deter
mlnatton. render easier the elUnlnatlon and d.lBappearance of racl.aJ. 
and soc1Bl dtstlnctions, and by the ooncentratlon of this vast and 
despotlc power In I\ political board or ad.mlnistra.tor in WaablngtOn 
throw Into tbe political field the det.ennlnation o:f the atando.rda 
and the customs wl>.lch shall determine the relatlOWil>.Jp of our 
Vllrlous grou]l6 of people In the South. 

I say to you that these local problems cannot be ao adm1n.l!ltered. 
It Is not only impogslble, but it is de.cgerons beyond conception to 
try to ao adJu$1. all of these Intimate questions of dally llle and 
associations by a political power sitting In Washington and deter
mining these questions not tram tbe standpoint of the best and 
wl.Se6t solution but from the standpoint of advantageous political 
determination or these questiollll. Along that way lles terrible 
trouble and dreadful aoclal tum:!St and friction whJcl>., over the 
years, we have tried eo bard to allay and to adjust. 

These groups with their varying self-interests he.ve all been 
oonsol.ldated into the common drive for this wage-hour bill. I 
thlnlt the President h.as been mlaled In th1s me.tter. I beUeve 
that 1t many of th066 who are now supporting this bill under 
the delUSlon that it will accompll.al>. what It Is purported to acc.>m• 
plll!h knew the real sltuatl.on in the South they would withdraw 
their support and woUld denounce the measure. 

It has been claimed by the triends of tht.s measure that those 
who are struggl.lng to make a living out of agricultural pursutta 
would escape its bllghtl.ng effect., but th1s Is not true. 

It 1s ~ble t.o put into e11'ect the proviSlons of th1s pro
posed Wage-Hour Act without increu1ng the C08t of all the tl>.mg1I 
the.t the farmer has to buy. Tl>.18 ts one errect. ThJs act wru 
increase tbe pt'lce that the !azmer will have t.o pay for farm 
lllbol'-<>r else your !arm laborers will flook t.o the industri&l cen
ters for the 40 cents and 40 l>.o'Ql"S and fields will bave to lie fal
low and become burted ,mder a growth of weeds bec&wse o! lack 
of aid to keep them producing. 

Thia act wlll operate, by lnCrea8.1ng the cost ot manufactured 
goods, to drain trom the tarmera' present maz:lreta a great poruon 
of the purchasing power now spent for agricultural produ.cts, 
because It would be spent for manutactared produ.ots at ln~"8d 
prlce8. 

There Is pend!ng before the Congress another bill, called the 
Agrleultural Act of 1937. The adm1nli;tn.tlon 1s under commit
ment to farmers to secure for them parity or price, parity of 
in.come, and eometblng more th4n the CO&t ot productton; and 
pending fllnn legislation is intended LS a :nove ID th1s d1rect1on. 
:But can sucll parity be accompllal>.ed U the moment the !arm 
bW 1s adopted you are to face, under this wage-hour bill. compe
tition for your labor, higher prtces for everythlng you buy, and 
a lowered purchaatng power in your markets? 

The ultimate eJfect.s of these two blll8 would be like lntuslng 
into agr1CUlture a pint of blood througl:l the Agr1cultural Act 
and at the same moment dm1n1ng tram e.gnculture a gallon of 
blood through the operation of the Wage-B.our Act. 

I want 11Ucb farm legialation u will acl>.l.eve parity of prlcefl, 
parlty of income. and fillancla.1 eecurlty ror the farmers ot Amer
ica. The Nation cannot survive with tho agrlcultural work.enl, 
comprlBing one-tb.lrd o:t the population, drawing only a tenth of 
the nat!onal income. I am for intelligent fazm leg!sl&tion de
Signed pennanentJ;y to achleve !or the fanning populatlon eque.Uty 
and parity of prlces and of income. It is becall.6e of tbat ~ 

sity, and it 111 becallJSB of that desire wb1ch I have to actually 
secure suob a condition of affairs tor the farmers that I supported 
the agricultural bill wl>.lle I oppose tl>.ls wage-hour bill. I want 
such security and such parity for the farmers with the very least 
possthle amount of regulation, regimentation. o.nd. interference 
with tl>.elr l.ndivldual liberty of action end eeU-d.etermlnatton. 
The American tanner Is al)Je. Ire le honeet. Be Is of the best 
type of attlzen we have in this Nation. What he wants and what 
he needs Js a fair and equal chance with lndustzy for the produc-
tlon and marketing of hla products at prices on a panty wtth the 
prices of the th1ng,s he must buy. But I say to you that the 
farmer cannot 6eCrul'e such pe.rlty if new and unpredictable com
petition, and new and unpredlct&ble price burdens are to be 
created ago.Inst him at the same time by such legialatlon as th.ls 
wage-hour bill. 

The great need of America t.oday Is 1ntelllguit cooperation be· 
tween the Government and business and agriculture. not blind 
and arbitrary compUl&lon and regimentation. 

We need between industry and agriculture intelligent coopera
tion, not blind competition and warfare. 

We need between tndulltry and le.bar mtelllgent cooperation, 
not blind force and hosttllty. 

We need 1n America intelligent cooperation trom a baals or en
lightened eel1-interest, not class and raelal hatreds and strlle. 

We need in America not to rob those who have to give to tl>.0118 
who have not, but intelUgent cooperation t.o enable the h&ve,.no1B 
to acquJre their own so they w1ll not need that wl>.ich others have. 

The best form of rellef known to manltl.nd la that form wb.lch 
helps the needy to reUeve bis own condition of need. 

Olass hostllltlea and hatreds and Wl&.h!ul tl>.inlt1ng never helped 
any nation to survive. We need a practical application of sound 
economics and sound sense llDd l!OUlld tntegrtty to our problems m 
a concerted elfort to ellmln.ate the obstacle& 1n the way of a 
renewed and cont1nued proepertty. 

Our Nation 18 again in a grave altllatfon. It Is essential that 
we all work together a.s good citlzeZl!I a.nd aenstble cltt,,,ens to pre
serve our democracy from destruction, to preserve our llbertles 
trom being wrested from us, and to preserve our defense r:rom 
any aas&Ults by otber nations, whtle we hold 1n our hearts peace 
and good wm toward all men. 

I want my \:)arty to be dominant because 1t Is wortb,y to be 
dominant through an enlightened and practical concept of gov
ernment. The traditional polictea and the traditional idea.ls or 
Je1fersonten democracy are the tradlttom o1 &OU:nd, enllghtened, 
and fatr American government in a constitutional way. we 
have, I think, wandered away, tn some cases a long way, tram 
those traditions and tl>.068 ideals, but we are struggling to come 
back and Will come back to those trnditlona a.nd those Ideals 
sucb as we know them here tn the South, and bold them dear 
to our hearts because up to n.ow they have resulted in establlsh
Jng the greatest Nation under the greatest charter of liberty ever 
yet devilled by the mind of man. (Applause.] 

A Prophetic Utterance by Elihu Root 

EXTENSION OF REMARKS 
OP 

HON. ROBERT F. WAGNER 
OF NEW YOB.It 

IN THE SENATE OF THE UNITED STATES 
Tue8day, December 14 (legislattre day of Tuesday, November 

16), 1937 

EDITORIAL BY DAVID LAWRENCE, DEOEMBER 13, 1937 

Mr. WAGNER. Mr. President, I ask unanimous con.sent 
to have _printed in the Rl:OOIID a.n editoria.l appearing Jn the 
United States News of December 13. 1937, by David Law
rence, entitled "A Prophetic Uttera.nce by Elihu Root." 

There being no objection, the editorial was ordered to be 
printed 1n the RECOIUI, 8S follows: 

A l'BOPHETIC 'IJTTEUNCB BY 11:LIHU llOO'r 

The other day I happened upon a quotation trom a speech by 
Elll>.u Root delivered 1n 1916. By that ttme, Mr. Root bad served 
as Secretary ot War and then as Secretary of State by appointment 
of President Theodore Roosevelt. He had been elected to the 
trnlted States Sena'te trom the largest State in the Union and beld 
a posttfon of esteem In the counc1ls of the Republlcan Party and 
business groups of America. Said Mr. Root: ' 

''The real cl1fflculty appeare to be that the new condlttons incl· 
dent t.o the extraard1nary Industrial development Of the last half 
century are oonttnuolllily and progressively demanding the read
justment of t.he relations between great boc11es or men and the 
este.bllsl>.ment of new legal rights and obllgat1ons not contemplated 
when ez1sting laws were paaaed or exlat1ng llmlta.tlons upon t.be 
powers of government were preacribed tn oar omatttuttcm.. 
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CHAPTER 294. 
[ Sub. S. B. 424. ] 

WASHINGTON MINIMUM WAGE AND HOUR ACT. 

AN ACT relating to wages and other conditions of employment 
for employees to be known as the Washington minimum 
wage and hour act; and providing penalties. 

Be it enacted by the Legislature of the State of 
Washington: 

SECTION 1. As used in this act: 
(1) "Director" means the director of labor and 

industries; 
(2) "Wage" means compensation due to an em

ployee by reason of his employment, payable in legal 
tender of the United States or checks on banks con-
vertable into cash on demand at full face value, 
subject to such deductions, charges, or allowances 
as may be permitted by regulations of the director 
under section 5; 

(3) "Employ" includes to suffer or to permit to 
work; 

[CH. 294. 

Definitions. 

"Director." 

"Wage." 

"Employ." 

( 4) "Employer" includes any individual, partner- "Employer." 

ship, association, corporation, business trust, or any 
person or group of persons acting directly or in-
directly in the interest of an employer in relation 
to an employee; 

(5) "Employee" includes any individual em- "Employee." 

ployed by an employer but shall not include: 
(a) any individual employed (i) on a farm, in 

the employ of any person, in connection with the 
cultivation of the soil, or in connection with raising 
or harvesting any agricultural or horticultural com
modity, including raising, shearing, feeding, caring 
for, training, and management of livestock, bees, 
poultry, and furbearing animals and wild life, or in 
the employ of the owner or tenant or other operator 
of a farm in connection with the operation, manage
ment, conservation, improvement, or maintenance 

[ 1411 ] 
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of such farm and its tools and equipment; or (ii) in 
packing, packaging, grading, storing or delivering 
to storage, or to market or to a carrier for transpor
tation to market, any · agricultural or horticultural 
commodity; and the exclusions from the term "em
ployee" provided ih this item shall not be deemed 
applicable with respect to commercial canning, com
mercial freezing, or any other commercial proc
essing, or with respect to services performed in 
connection with the cultivation, raising, harvesting 
and processing of oysters or in connection with any 
agricultural or horticultural commodity after its de
livery to a terminal market for distribution for con
sumption; 

(b) any individual employed in domestic service 
in or about a private home; 

( c) any individual employed in a bona fide ex
ecutive, administrative, or professional capacity or 
in the capacity of outside salesman (as such terms 
are defined and delimited by regulations of the di
rector); 

(d) any individual employed by the United 
States; 

( e) any individual engaged in the activities of 
an educational, charitable, religious, or nonprofit 
organization where the employer-employee relation
ship does not in fact exist or where the services are 
rendered to such organizations gratuitously; 

(f) any newspaper vendor or carrier; 
(g) any carrier subject to regulation by Part I 

of the Interstate Commerce Act; 
(h) any individ~1al engaged in forest protection 

and fire prevention activities; 
(i) any person employed by a funeral director 

or operator of an emergency ambulance service; 

"Occupation:· .. {6) "Occupation" means any occupation, service, 
trade, business, industry, or branch or group of in-

[ 1412] 
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dustries or employment or class of employment in 
which employees are gainfully employed. 

SEC. 2. Every employer shall pay to each of his 
employees wages at a rate of not less than one dollar 
per hour except as may be otherwise provided under 
this act. 

SEC. 3. ( 1) Except as otherwise provided in this 
section, no employer shall employ any of his em
ployees for a workday longer than eight hours or 
for a workweek longer than forty hours, unless such 
employee receives compensation for his employment 
in excess of the hours above specified at a rate not 
less than one and one-half times the regular rate 
at which he is employed. Every employee is entitled 
to have his overtime computed on both a daily and 
weekly basis each week and shall be paid either his 
daily or weekly overtime whichever is greater. 

(2) No employer shall be deemed to have vio
lated subsection (1) by employing any employee 
for a workday or workweek in excess of that 
specified in such subsection without paying the com
pensation for overtime employment prescribed 
therein if such employee is so employed-

( a) for a period or periods of not more than 
fourteen workweeks in the aggregate in any calendar 
year in packing or preparing for market, canning, 
freezing, dehydrating or preserving, perishable or 
seasonal fish, fruits or vegetables and in any other 
industry found by the director to be of a seasonal 
nature, and if such employee receives compensation 
for employment in excess of twelve hours in any 
workday, or for employment in excess of fifty-six 
hours in any workweek, as the case may be, at a rate 
not less than one and one-half times the regular 
rate at which he is employed; 

(b) in the processing of sugar beets, sugar-beet 
molasses, sugarcane, or maple sap, into sugar (but 
not refined sugar) or into sirup; and in the case of 

[ 1413 ] 
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cease using, selling, handling, transporting, or 
otherwlse dealing In the products or any other 
producer, processor. or manufacturer, or to cease 
doing business with any other person; 

<2> forcing or requiring any other employer to 
recognize or bargain with a labor organization as 
the representative of hls employees unless such 
labor organization has been certified as the repre
sentative of such employees under the provisions 
of section 159 of this title: 

(3) forcing or requiring any employer to recog
nize or ba.rgain with a particular labor organiza
tion as the representative of his employees If an
other labor organization has been certified as the 
representative of such employees under the pro
visions of section 159 of this title; 

<4> forcing or requiring any employer to as
sign particular work to employees In a particular 
labor organization or In a particular trade, craft, 
or class rather than to employees In another labor 
organization or In another trade, craft, or class 
unless such employer is failing to conform to an 
order or certification of the National Labor Re
lations Board determining the bargaining repre
sentative for employees performing such work. 
Nothing contained In this subsection shall be con
strued to make unla.wful a refusal by any person 
to enter upon the premises of any employer 
(other than his own employer>, if the employees 
of such employer are engaged In a strike ratified 
or approved by a representative of such employees 
whom such employer Is reqU!red to recognize 
under subchapter II of this chapter. 
(bl Whoever shall be Injured In his business or 

property by reason or • any Violation of subsection 
(al of this section may sue therefor In any district 
court of the Unlted States subject to the limitations 
and provisions of section 185 of this title without re
spect to the amount In controversy, or In any other 
court having Jurisdiction of the parties. and shall 
recover the damages by him sustained and the cost 
of the suit. <June 23, 1947, 3:17 p. m., E. D. T., ch. 
120, title m, § 303, 61 Stat. 158.l 

§ 188. Repealed. Aug. 9, 1955, ch. 690, § 4 (3), 69 Stat. 
625. 

section, act June 23, 1947, ch. 120, title m. I 305, 
61 Stat. 160. rorbade striking by Oo\rernment employees, 
required discharge of striking employee and forfeiture ot 
his cl\111-servlce status, and made him Ineligible ror 
employment for three years. and Is now covered by aec
tluns 118p--118r or Title 5, Ezecutlve Departments and 
Ouvernment Ol!lcers and Employees. 

SUBCHAPTER V.-CONORESSIONAL JOINT 
COMMITTEE ON LABOR-MANAGEMENT RE
LATIONS 

§§ 191-197. Omitted. 
0oDIPICATlON 

Sections, acts June 23, 1947, 3 :17 p. m ., E. D. T., ch. 120, 
title IV, §I 401-407, 61 Stat. 160. 161 : Aug. 10. 1948, ch. 
833, 62 Stat. 1286. relating to establishment and composl• 
tlon or a joint committee to survey the entire ll.eld or 
labor-management relations, were omitted trom the 
Code as executed, since a ll.nal report was required to be 
ll.led not later than March I, 1949. 

• So In original . Probably shoulcl read "ot". 

Chapter 8.-FAIR LABOR STANDARDS 
Sec. 
201. Short title. 
202. Congressional finding and declaration or policy. 
203. Dell.nltlons. · 
204. Administrator. 
206. Special Industry committees ror Puerto Rico and 

the Virgin Islands. 
206. Minimum wages; effective date. 
207. Maximum hours. 
208, Wage orders In Puel:'to Rico and the Virgin Islands. 
209. Attencli:nce or witnesses. 
210. Court review. 
211. Investigations, Inspections, records. and homework 

regulations. 
212. ChUd labor provisions. 
213. Ezemptlons. 
214. Learners, apprentices, and handicapped workers. 
215. Prohibited acts: prime. racle evidence. 
216. Penalties; civil and criminal llabUlty; waiver of 

claims; actions by secretary ot Labor; limitation 
ot actions. 

216a. Repealed . 
216b. Liability for overtime work performed prior to July 

20, 1949. 
217. Injunction proceedings. 
218. Relation to other Jaws. 
219. Separability ot provisions. 

Caoss REFZMNCES 

Rules and regulations Implementing Fair Labor stand
ards Act, see Appendix to this title. 

§ 201. Short title. 
Thls chapter may be cited as the "Fair Labor 

Standards Act of 1938". (June 25, 1938, ch. 676, 
§ 1, 52 Stat. 1060.l 

SHORT T1Tu: OP 1949 AK&ND?o(ENTS 

Congress In enacting amendment of sections 202-208 
ancl 211-217 o! this title , pr0\11ded by section 1 o! act Oct. 
26, 1949, ch. 736, 63 Stat. 910, that the amendments 
should be popularly known as the "Falr Labor standards 
Amendments ot 1949". 

§ 202. Congressional finding and declaration of policy. 
Cal The Congress finds that the existence, In In

dustries engaged In commerce or In the produc
tion of goods for commerce, of labor conditions 
detrimental to the maintenance of the minimum 
standard of living necessary for health, efficiency, 
and general well-being of workers Cll causes com
merce and the channels and Instrumentalities of 
commerce to be used to spread and perpetuate such 
labor conditions among the workers of the several 
States; (2) burdens commerce and the free flow of 
goods In commerce; <3> constitutes an unfair method 
of competition In commerce; <4> leads to labor dis
putes burdening and obstructing commerce and the 
free flow of goods In commerce; and (5) Interferes 
with the orderly and fair marketing of goods In 
commerce. 

(bl It Is declared to be the policy of this chapter, 
through the exercise by Congress of Its power to 
regulate commerce among the several States and 
with foreign nations. to correct and as rapidly as 
practicable to eliminate the conditions above referred 
to In such Industries without substantially curtailing 
employment or earning power. (June 25, 1938, ch. 
676, § 2, 52 Stat. 1060; Oct. 26, 1949, ch. 736, ~ 2, 63 
Stat. 910.l 

AMl!:NDMENTS 

1949-Subsec. { b) amended by act Oct. 26, 1949, to 
Include tbe regulation of commerce with foreign nations. 

EFi'E(:Tl\"E DAT!: OF 1949 AMENDMENT 
Section 16 (a) of act Oct. 26, 1949, provided that: 

"{a) The amendments made by this Act [amending sec• 
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tlons 202-2oa, 211-217 or this title J shall take effect 
upon the expiration or ninety days Crom the date or Its 
enactment !October 26, 19471; except that the amend
ment made by section 4 I amending section 204 or this 
title! shall take effect on the date ot its enactment 
!October 26, 1949)." 

§ 203. Definitions. 

As used In this chapter-
(a> "Person" means an Individual, partnership, 

association, corperation, business trust, legal repre
sentative, or any organized group of persons. 

(b)"Commerce" means trade, commerce, trans
portation. transmission, or communication among 
the several States or between any State and any 
place outside thereof. 

<c> "State" means any State of the United States 
or the District of Columbia or any Territory or pas
session of the United States. 

<d> "Employer" Includes any person acting di
rectly or Indirectly tn the interest of an employer 
in relation to an employee but shall not Include the 
United States or any State or pelltical subdivision of 
a State, or any labor organization (other than when 
acting as an employer>, or anyone acting In the 
capacity of officer or agent of such labor organization. 

<e> "Employee" includes any lndlvldual employed 
by an employer. 

<f> "Agriculture" Includes farming in all Its 
branches and among other things Includes the culti
vation and tillage of the soil, dairying, the production, 
cultivation. growing, and harvesting of any agricul
tural or horticultural commodities (Including com
modities defined as agricultural commodities in 
section 1141j <g> of Title 12), the raising of live
stock, bees, fur-bearing animals, or poultry, and any 
practices (Including any forestry or lumbering opera
tions> performed by a farmer or on a farm as an 
Incident to or In conjunction with such farming 
operations. Including preparation for market, de
livery to storage or to market or to carriers for 
transportation to market. 

(g) "Employ" includes to suffer or permit to work. 
<h> "Industry" means a trade, business, Industry, 

or branch thereof, or group of industries, in which 
Individuals arc gainfully employed. 

(I) "Goods" means goods <Including ships and 
marine equipment), wares, products. commodities, 
merchandise, or articles or subjects of commerce of 
any character, or any part or Ingredient thereof, but. 
does not Include goods after their delivery into the 
actual physical possession of the ultimate consumer 
thereof other than a producer, manufacturer, or 
processor thereof. 

(j) "Produced" means produced, manufactured, 
mined, handled. or In any other manner worked on 
In any State; and for the purposes of this chapter 
an employee shall be deemed to have been engaged 
In the production of goods if such employee was em
ployed In producing, manufacturing, mining, han
dling, transporting, or In any other manner worklng 
on such goods, or In any closely related process or 
occupation directly essential to the production 
thereof, In any State, 

(k) "Sale" or "sell" includes any sale. exchange, 
contract to sell, consignment for sale, shipment for 
sale, or other dlsPOSltton. 

3S805 0-50-vol. 6--29 

m "Oppressive child labor" means a condition of 
employment under which O) any employee under 
the age of sixteen years Is employed by an employer 
<other than a parent or a person standing In place 
of a parent employing his own chl!d or a child In his 
custody under the age or sixteen years In an occu
pation other than manufacturing or mining or an 
occupation found by the Secretary of Labor to be 
particularly hazardous for the employment of chil
dren between the ages of sixteen and eighteen years 
or detrimental to their health or well-being) In any 
occupation. or C2> any employee between the ages of 
sixteen and eighteen years Is employed by an em
ployer In any occupation which the Secretary or 
LabOr shall find and by order declare to be particu
larly hazardous for the employment or children be
tween such ages or detrimental to their health or 
well-being; but oppressive child labor shall not be 
deemed to exist by virtue of the employment In any 
occupation of any person with respect to whom the 
employer shall have on file an unexpired certificate 
Issued and held pursuant to regulations of the Sec
retary of Labor certifying that such person is above 
the oppressive chlld- labOr age. The Secretary or 
Labor shall provide by regulation or by order that 
the employment of employees between the ages of 
fourteen and sixteen years In occupations other 
than manufacturing and mining shall not be deemed 
to constitute oppressive child labor If and to the ex
tent that the Secretary of Labor determines that such 
employment is confined to periods which will not 
Interfere with their schooling and to conditions 
which wm not Interfere with their health and well
being. 

(m) "Wage" paid to any employee includes the 
reasonable cost, as determined by the Administrator, 
to the employer or furnishing such employee with 
board, lodging, or other facilities, If such board, 
lodging, or other facilities are customarily furnished 
by such employer to his employees. 

<n> "Resale" shall not Include the sale of goods 
to be used In residential or farm building construc
tion, repair, or maintenance: Provided, That the 
sale ls recognized as a bona fide retail sale in the 
Industry. 

(o> Hours Worked.-In determining for the pur
poses of sections 206 and 207 of this title the hours 
for which an employee Is employed. there shall be 
excluded any time spent In changing clothes or 
washing at the beginning or end of each workday 
which was excluded from measured working time 
during the week Involved by the express terms of or 
by custom or practice under a bona fide collective
bargaining agreement applicable to the particular 
employee. (June 25, 1938, ch. 676, § 3. 52 Stat. 1060; 
1946 Reorg. Plan No. 2. § 1, etf. July 16, 1946, 11 F. R. 
7873, 60 Stat. 1095; Oct. 26, 1949, ch. 736, § 3, 63 Stat. 
911.) 

AMENDMENTS 

1949-Subsec. (b) amended by act Oct. 26, 1949, § 3 (a), 
by substituting "between" for "from" following "States 
or". and "and" tor "to" preceding "any place". 

Subsec. (J) amended by act Oct. 26, 1949. f 3 (b). which 
Inserted "closely related" preceding " process" and sub
stituted "directly essential" for "necessary" following 
0 occupatton". 

Subsec. (I) (1) amended by act OCt. 26, 1949, f 3 (c), 
to include parental employment or a child under 16 years 
ot age In an occupation found by the Secretary of Labor 

elvia.bueno
Highlight



193

-193-

§ 204 TITLE 29.-LABOR Page 5332 

to be hazardoua tor chlldren between the ages ot 18 and 
18 yeara. In the detlnltlon ot oppressive chlld labor. 

Subsecs. (n) and (o) added by act Oct. 28. 1949. § S (d). 

EFFECTIVE DATE Of' 1949 AJlttNl>ME"NT 
Amendment ot section by act act. 28, 1949, o.a effective 

ninety days arter Oct. 28, 1949, see note set out under 
section 202 or this title. 

TrlANSFZlt OF FtrNcrtON S 

References to the Chier or the Children's Bureau In 
sub&ec. (I) were changed to SeCTetary ot Labor by 11>48 
Reorg. Plan No. 2, and aet out In note to section l33y-18 
ot Title 5, Executive Departments and Government om
cers and Employees. which tranaterred the functions 
ot the Children's Bureau and Its Chief under sections 
201-218 and 217-219 or this title to the Secretary or 
Labor to be performed under his direction and control 
by such officers and employees or the Department ot 
Labor aa he designates. 

CllOSS RO-ZRENct:S 
Agricultural employment as Including actlvltlea within 

subsection (t) ot this section, see section 1467 ( 1) or 
Title 7. Agriculture. 

Portal-to-Portal Act or 1947, sections 251-262 or this 
title, aa affected by subsec. (o), see section 218 note or this 
title. 

§ 204. Administrator. 
<al There is created ln the Department of Labor 

a Wage and Hour Division which shall be under 
the direction of an Administrator, to be known as 
the Administrator or the Wage and Hour Dlvlslon 
Cin this chapter referred to as the "Administrator"). 
The Administrator shall be appointed by the Presi
dent, by and with the advice and consent of the 
Senate. 

<bl The Administrator may, subJect to the civil
service Jaws. appoint such employees as he deems 
necessary to carry out hls functions and duties under 
this chapter and shall fix their compensation In ac
cordance with the Classification Act of 1949. The 
Administrator may establish and utilize such re
gional, local, or other agencies, a.nd utlllze such vol
untary and uncompensated services, as may from 
time to time be needed. Attorneys appointed under 
this section may appear tor and represent the Ad
ministrator in any litigation, but all such litigation 
shall be subject to the direction and control of the 
Attorney General. In the appointment, selection, 
classification, and promotion of officers and em
ployees of the Administrator, no political test or 
qualification shall be permitted or given considera
tion. but all such appointments and promotions shall 
be gtven and made on the basis of merit and 
efficiency. 

<cl The principal office or the Administrator shall 
be In the District of Columbia, but he or his duly au
thorized representative may exercise any or all of 
his powers In any place. 

(d) The Secretary shall submit annually In Jan
uary a report to the Congress covering his activities 
tor the preceding year and Including such infor
mation, data, and recommendations for further leg
islation in connection with the matters covered by 
this chapter as he may find advisable. Such report 
shall contain an evaluation and appraisal by the 
Secretary of the minimum wages established by this 
chapter, together with hls recommendations to the 
Congress. In making such evaluation and appraisal, 
the Secretary shall take lnt.o consideration any 
changes which may have occurred In the cost of 

Jiving and In productivity and the level of wages In 
manufacturing, the ability of employers to absorb 
wage Increases, and such other factors as he may 
deem pertinent. <June 25, 1938, ch. 676, § 4, 52 Stat. 
1061; Oct. 26, 1949, ch. 736, § 4, 63 Stat. 911; act. 28, 
1949, ch. 782, title XI, § 1106 <a> . 63 Stat. 972; Aug. 
12, 1955, ch. 867, § 2, 69 Stat. 711; July 31, 1956, ch. 
804, title I, § 106 (a). 70 Stat. 737.l 

REPEaJINCES IN T2J<T 

The clvll-servlce laws , referred to In the text, are 
classlfted generally to ntte 5, Executive Departments and 
Government Offlcera and Employees. 

The Cla.ssltlcatlon Act or 1949, referred to In the text. 
Is classllled to cbapter 21 or Title 5. 

CootrtCATlON 

Provisions In subsec. (a) wblch prescribed the com
pensation or the Administrator were omitted to con
form to the provisions or act July 31, 1956, and are now 
covered by section 2205 (a) or Title 5, Executive Depart
ments and Government Officers and Employees. 

AMENDMENTS 

1951>-Sub&ec. (d) amended by act Aug. 12, 1955. to 
require an evaluation and apprlllaal by the Secretary or 
the minimum wages, togetber with his recommendations 
to Congnss. to be Included In the annual report. 

1949-Act Oct. 28, 1949, substituted the "Classification 
Act or 1949" tor the ··c1aaalftcatlon Act or 1923". 

Act Oct. 26, 1949, amended section by Increasing salary 
or Administrator rrom $10,000 to 915.000. 

EFncTrv1l DATE OY 1949 Ar,<ENDMENT 
Amendment or section by act Oct. 26. 1949, as e!fectlve 

Oct. 28, 1949, see note set out under section 202 or this 
title. 

TIIANSFU OP F'uNcrtONS 

All !unctions or au other officers or the Department or 
Labor and runctlona or all ngenctes and employees or that 
Department were, wltb the exceptton or the runctlons 
vested by the Admlnlstratlve Procedure Act (section 1001 
et seq. or Title 5, Executl ve Departments and Government 
Officers and Employees) lb hearlng ex.amlners employee! 
by the Department, ttanarerred to the Secretary or 
Labor, with power vested In blm to authorize their per
iormance or tbe performance or any or bis runctlon.s by 
any or those officers, agencies. and employees, by 1950 
Reorg. Plan No. 8, §§ l. 2. 15 F. R . 3174, 64 Stat. 1263. set out 
ln note under section 611 or Title 5. Executive Depart
ments and Government Of!lcera and Employees. 

8ECILETARY OJ' LABOR 

Section 6 or act Aug. 12, 1966. provided that: "The term 
·secretary' as used In this Act and In amendments made 
by this Act !to subsec. (d) or thta section and to sections 
205 (a), 206 (a) (1). 208 (a), (b), (c), (d), (e), and 210 
(a) of this title) means the Secretary or Labor." 

Ii 205. Special industry committees for Puerto Rico and 
the Virgin Islands. 

(a) The Administrator shall as soon as practicable 
appoint a special industry committee to recommend 
the minimum rate or rates or wages to be paid under 
section 206 of this title to employees In Puerto Rico 
or the Virgin Islands, or In Puerto Rico and the 
Virgin Islands, engaged in commerce or in the pro
duction of goods for commerce, or the Administrator 
may appoint separate Industry committees to recom
mend the minimum rate or rates of wages to be paid 
under sald section to employees therein engaged in 
commerce or in the production of goods for com
merce in particular industries. An industry com
mittee appointed under this subsection shall be 
composed of residents of such Island or Islands where 
the employees with respect to whom such committee 
was appointed are employed and residents of the 
United States outside of Puerto Rico and the Vlrgln 
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Islands. In determining the minimum rate or rates 
of wages to be paid, and In determining classlflca
tlons, such Industry committees shall be subject to 
the provisions of section 208 of this title. 

<b> An Industry committee shall be appalnted by 
the Administrator without regard t.o any other pro
visions of law regarding the appointment and com
pensation of employees of the United States. It 
shall include a number of disinterested persons rep
resenting the public, one of whom the Administrator 
shall designate as chairman, a like nwnber of per
sons representing employees In the Industry, and 
a like number representing employers In the Indus
try. In the appointment of the persons representing 
each group, the Administrator shall give due regard 
to the geographical regions in which the Industry 
Is carried on. 

<c) Two-thirds of the members of an Industry 
committee shall constitute a quorum, and the deci
sion of the committee shall require a vote of not less 
than a majority of all Its members. Members of an 
Industry committee shall receive as compensation for 
their services a reasonable per diem, which the Ad
ministrator shall by rules and regulations prescribe, 
for each day actuaJJy spent in the work of the 
committee, and shall In addition be reimbursed for 
their necessary traveling and other expenses. The 
Administrator shall furnish the committee with ade
quate legal, stenographic, clerical, and other assist
ance, and shall by rules and reguJatlons prescribe 
the procedure to be followed by the committee. 

<d> The Administrator shall submit to an Industry 
committee from time to time such data as he may 
have available on the matters referred to It, and shall 
cause to be broUght before It In connection with 
such matters any witnesses whom he deems material 
An Industry committee may summon other witnesses 
or call upan the Administrator to furnish additional 
information to aid It in Its deliberations. (June 25, 
1938, ch. 676, § 5, 52 Stat. 1062; June 26, 1940, ch. 
432, § 3<c) , 54 Stat. 615; Oct. 26, 1949, ch. 736, § 5, 
63 Stat. 911; Aug. 12, 1955, ch. 867, § 5 (a), 69 
Stat. 711.l 

AMENDMENTS 

195-ubsec. (a) amended by act Aug. 12. 1955, to 
eliminate provisions which subjected the Administrator 
to the provisions or section 208 of this title In the deter
mination of minimum rates of wages and classltlcatlons. 

1949-Act Oct. 26, 1949, amended section generally by 
making It appllcbble only to Puerto Rico and the Virgin 
Islands, and omitted former subsec. (e) of the section 
as Its provisions are now covered by subsec. (a) or this 
section. 

1940--Subsec. (e) added by Joint Res. June 26, 1940. 

EFF!X:TIVE DATE OF 1949 AMENDMENT 

Amendment or section by act OCt. 26, 1949. as effective 
ninety days after Oct. 26, 1949, see note set out under 
section 202 or this title. 

TRANSFER OF FUNCJ"IONS 

All !unctions ot au other officers or the Department or 
Labor and !unctions of all agencies and employees of that 
Department were, with the exception or the functions 
vested by the Administrative Procedure Act (section 1001 
et seq. of Title 5, Executive Departments and Government 
Officers and Employees) In hearing examiners employed 
by the Department, transferred to the secretary of 
Labor, with power vested In him to authorl.ze their per
formance or the performance of any of his !unctions by 
any of those olllcera, agencies, and employees, by 1950 
Reorg. Plan No. 6, 11 1. 2, 15 F . R. 3174, 64 Stat. 1263, set out 
In note under section 611 of Title 5, Executive Depart
ments and Government Olllcers and Employees. 

SECR£TAR.T OF LABOR 

The term "5ecretary" as meaning the Secretary of Labor, 
see section 6 or act Aug. 12, 1955, set out as a note under 
section 204 of this title. 

§ 206. Minimum wages; effective date. 
(al Every employer shall pay to each of his em

ployees who Is engaged in commerce or in the 
production of goods tor commerce wages at the 
following rates--

(!) not less than $1 an hour: 
(2) If such employee is a home worker in 

Puerto Rico or the Virgin Islands, not less than 
the minimum piece rate prescribed by regulation 
or order: or, If no such mtnlmwn piece rate Is In 
effect. any piece rate adopted by such employer 
which shall yield. to the proportion or class of 
employees prescribed by regulation or order, not 
less than the applicable mlnlmwn hourly wage 
rate. Such minimum piece rates or employer 
piece rates shall be commensurate with, and shall 
be paid in lieu of, the minimum hourly wage rate 
applicable under the provisions of this section. 
The Administrator, or his authorized represent
ative, shall have power to make such regulations 
or orders as are necessary or appropriate to carry 
out any of the provisions of this paragraph, in
cluding the power without limiting the generality 
of the foregoing, to define any operation or oc
cupation which Is performed by such home work 
employees in Puerto Rico or the Virgin Islands; 
to establish minimum piece rates for any opera
tion or occupation so defined; to prescribe the 
method and procedure for ascertaining and pro
mulgating minimum piece rates; to prescribe 
standards for employer piece rates, including the 
proportion or class of employees who shall receive 
not less than the minimum hourly wage rate; to 
define the term "home worker"; and to prescribe 
the conditions under which employers, agents. 
contractors, and subcontractors shall cause goods 
to be produced by home workers; 

(3) If such employee Is employed in American 
Samoa, not less than the applicable rate estab
lished by the Secretary of Labor in accordance 
with recommendations of a special industry com
mittee or committees which he shall appoint In 
the same manner and pursuant to the same pro
visions as are now applicable to the special indus
try committees Provided tor Puerto Rico and the 
Virgin Islands by this chapter. Each such com
mittee shall have the same pawers and duties and 
shall apply the same standards with respect to the 
application of the provisions of this chapter to 
employees employed In American Samoa as per
tain to special industry committees established 
under section 205 of this title with respect to em
ployees employed In Puerto Rico or the Virgin 
Islands. The minimum wage rate thus estab
llshed shall not exceed the rate prescribed In 
paragraph ( 1) of this subsection. 
Cb) This section shall take effect upan the expira

tion of one hundred and twenty days from June 25, 
1938. 

< c) The provisions of paragraph ( 1 > of subsection 
(al of this section shall be superseded In the case of 
any employee In Puerto Rico or the Virgin Islands 
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engaged In commerce or In the production o( goods 
(or commerce only for so long as and Insofar as such 
employee Is covered by a wage order heretofore or 
hereafter Issued by the Administrator pursuant to 
the recommendations of a special Industry commit
tee appointed pursuant to section 205 of this title: 
Provided, That the wage order In effect prior to the 
eff'ectlve date of this Act (or any Industry In Puerto 
Rico or the Virgin Islands shall apply to every em
ployee In such Industry covered by subsection (a) 
of this section untll superseded by a wage order here
after Issued pursuant to the recommendations of 
a special Industry committee appointed pursuant to 
section 205 o( this title. <June 25, 1938, ch. 676, § 6, 
52 Stat. 1062; June 26, 1940. ch. 432. § 3 <e>, m, 54 
Stat. 616; Oct. 26, 1949, ch. 736, § 6, 63 Stat. 912; 
Aug. 12, 1955, ch. 867, § 3, 69 Stat. 711; Aug. 8, 1956, 
ch. 1035, § 2, 70 Stat. 1118.) 

REFERENCES IN 'I'Ex.T 

The effective date or t his Act, referred to In teltt or 
subsec. ( c), probably means ninety days from October 26, 
1949. 

AMENDMENTS 
1956--Subsec. (a) (3) added by act Aug. 8, 1956. 
1966--Subsec. (a) (l) amended by act Aug. 12, 1965, 

which Increased the minimum wage from not less than 
76 cents an hour to not less than $1 an hour. 

1949-Subsec. (a) amended by act Oct. 26, 1949, § 6 (a), 
(b), which struck out subpars. (1), (2), (3) , and (4) 
and Inserted In Ueu thereof subpar. (1) lixlng the mini
mum wage rate at not less than 75 centa an hour, and 
changed the designation or former subpar. (5) to 
subpar. (2). 

Subsec. (c) amended by act Oct. 26, 1949, § 6 (c), which 
continued existing minimum wage rates In Puerto Rico 
and the Virgin Islands until superseded by special Indus
try committee wage orders. 

EPFECTIVE DATE OP 1955 AMENDMENT 
section 3 or act Aug. 12, 1955, which amended subsec. 

(a) (1 ) or thls section pro,.lded In part that the amend
ment or subsec. (a) (1) should be etrectl.,e Mar. 1, 1956. 

EPn:cTlvE DATE OP 1949 AM1'NDMENT 
Amendment or section by act Oct. 26, 1949, as effective 

ninety days a!ter Oct. 26, 1949, see note set out under 
section 202 or this title. 

SHORT 'l'ITLE OF 1956 AMENDMJ;:NTS 
section l of act Aug. 8, 1956, provided that act Aug. 8, 

1956, which Is classl!led to this section and sections· 213, 
216 of this title, should be popularly known as the 
"'American Samoa Labor Standards Amendmenta of 1956". 

T'aANSJ'ER OF Ft7NCl'10NS 

All !unctions or all other officers of the Department of 
Labor and functions of all agencies and employees of that 
Department were, with the exception of the functions 
vested by the Administrative Procedure Act (section 1001 
et seq. ot Title 5, Eltecutlve Departments and Government 
Officers and Employees) In hearing examiners employed 
by the Department, t ransferred to the Secretary of 
Labor, with power .. ested In him to authorize their per
formance or the performance or any of his functions by 
any or those officers, agencies, and employees, by 1950 
Reorg. Plan No. 6, §§ l, 2, 15 F. R. 3174, 64 Stst.1263, set out 
lo note under section 6ll of Title 5, Executive Depart
ments and Government Officers and Employees. 

SECR.ETAR't' OF LABOR 

The term "Secretary" as meaning the Secretary of Labor, 
see section 6 or act Aug. 12, 1955, set out aa a note under 
section 204 or this title. 

CRoss Rl':FERENCZS 
Action by employee to reco.,er unpaid minimum wages 

and Uquldated damages, see section 216 (b) of this title. 
Employees performing services within foreign country 

or certain territory under Jurisdiction or United States 

a.s not subject to provisions of this section, see section 
213 (!) of this title. 

Hours worked de!lned, see section 203 (o) of this title. 
Minimum wages ror employees covered by Walsh-Healy 

Act, see section 36 (b) of Title 41, Public Contracts. 
Minimum wages of employees or Government contrac

tors prescribed by Bacon-Davis Act, see section 276a of 
Title 40, Public Buildings, Property and Works. 

Overtime pay, see section 207 or this title. 
Rules and regulations Implementing Fair Labor Stand

ards Act, see Appendix to thla title. 

§207. Maximum hours. 
<a> Except as otherwise provided In this section, 

no employer shall employ any of his employees who 
Is engaged In commerce or In the production of goods 
for commerce for a workweek longer than forty 
hours, unless such employee receives compensation 
for his employment In excess of the hours above 
specified at a rate not less than one and one-half 
times the regular rate at which he Is employed. 

(bl No employer shall be deemed to have violated 
subsection <a> of this section by employing any em
ployee for a workweek In excess of that specified 
In such subsection without paying the compensa
tion for overtime employment prescribed therein If 
such employee Is so employed- . 

(1) In pursuance of an agreement, made as a 
result of collective bargaining by representatives 
of employees certified as bona fide by the National 
Labor Relations Board, which provides that no 
employee shall be employed more than one 
thousand and forty hours during any period of 
twenty-six consecutive weeks; or 

(2) In pursuance of an agreement, made as a. 
result of collective bargaining by representatives 
of employees certified as bona. fide by the Na
tional Labor Relations Board, which provides that 
during a specified periOd of fifty-two consecutive 
weeks the employee shall be employed not more 
than two thousand two hundred and forty hours 
and shall be guaranteed not Jess than one 
thousand eight hundred and forty hours (or not 
less than forty-six weeks at the normal number 
of hours worked per week, but not less than thirty 
hours per week> and not more than tWl> thousand 
and eighty hours of employment for which he 
shall receive compensation for a.II hours guar
anteed or worked at rates not Jess than those ap
plicable under the agreement to the work 
performed and for all hours in excess of the 
guaranty which are also In excess of forty hours 
In the workweek or two thousand and eighty In 
such period at rates not Jess than one and one
half times the regular rate at which he is 
employed; or 

<3> for a period or periods of not more than 
fourteen workweeks In the aggregate In any 
calendar year in an Industry found by · the Ad
ministrator to be of a seasonal nature, 

and If such employee receives compensation for em
ployment In excess of twelve hours In any workday, 
or for employment In excess of fifty-six hours in any 
workweek, as the case may be, at a rate not Jess 
than one and one-half times the regular rate at 
which he Is employed. 

<c> In the case of an employer engaged In the 
first processing of milk, buttermilk, whey, skimmed 
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milk, or cream Into dairy products, or In the ginning 
and compressing of cotton, or In the processing of 
cottonseed, or In the processing of sugar beets, 
sugar-beet molasses, sugarcane, or maple sap, Into 
sugar <but not refined sugar> or Into slrup, the pro
visions or subsection <a> of this rectlon shall not ap
ply to his employees In any place of employment 
where he ls so engaged; and In the case of an em
ployer engaged In the first processing of, or In can
ning or packing, perishable or searonal fresh fruits 
or vegetables, or In the first proce3Slng, within the 
area of production (as defined by the Administra
tor>. of aey agricultural or horticultural commodity 
during seasonal operations, or In handling, slaugh
tering, or dressing poultry or livestock, the provisions 
of subsection <a> of this section, during a period or 
periods of not more than fourteen workweeks In the 
aggregate 1n any calendar year. shall not apply to 
his employees In any plaee of employment where he 
ls so engaged. 

(d) As used In this section the "regular rate" 
at which an employee Is employed shall be deemed 
to Include all remuneration for employment paid to, 
or on behalf of, the employee, but shall not be deemed 
to lnclude-

(1) swns paid as gifts; payments in the nature 
of gifts made at Christmas time or on other 
special occasions, as a reward for service, the 
amounts of which are not measured by or depend
ent on hours worked, production, or efficiency; 

(2) payments ma.de for occasional periods when 
no work ls performed due to vacation, holiday, 
Illness, failure of the employer to provide sum
clent work, or other similar ca.use: reasonable 
payments for travellng expenses, or other ex
penses, Incurred by an employee In the further
ance of his employer's Interests and properly re
imbursable by the employer: and other similar 
payments to an employee which are not ma.de as 
compensation for his hours of employment; 

(3) swns paid In recognition of services per
formed during a given period If either, (a.> both 
the fa.ct that payment Is to be made and the 
amount of the payment are determined at the 
sole discretion of the employer at or near the end 
of the period and not pursuant to any prior con
tract, agreement, or promise causing the em
ployee to expect such payments regularly ; or <b> 
the payments are made pursuant to a bona fide 
proflt-sharlng pion or trust or bona. fide thrl.rt or 
savings plan, meeting the requirements of the 
Administrator set forth In appropriate regula
tions which he shall Issue, having due regard 
among other relevant factors, to the extent to 
which the amounts po.Id to the employee are de
termined without regard to hours of work, pro
duction, or efficiency; or Cc> the payments arc 
talent fees <as such talent fees are defined and 
delimited by regulations of the Administrator> 
paid to performers, including announcers, on 
radio and television programs; 

(4) contributions Irrevocably ma.de by an em
ployer to a trustee or third person pursuant to a 
bona fide plan for providing old-age, retirement, 
lite, accident, or health Insurance or similar bcne
fit.s for employees: 

<5) extra compensation provided by a. premium 
rate pa.Id for certa.ln hours worked by the em
ployee In any day or workweek because such 
hours a.re hours worked In excess of eight In a 
day or forty In a. workweek or In excess of the 
employee's normal working hours or regular work
Ing hours, as the case may be; 

(6) extra compensation provided by a. premium 
rate paid for work by the employee on Saturdays, 
Sundays, holidays, or regular days of rest, or on 
the sixth or seventh day of the wQrkweek, where 
such premium rate Is not less than one and one
half times the rate establlshed 1n good fa.Ith for 
like work performed In nonovertlme hours on 
other days; or 

(7) extra compensation provided by a. pre
mium rate paid to the employee, In pursuance of 
an applicable employment contract or collective
bargaining agreement, for work outside of the 
hours established In good faith by the contract 
or agreement as the basic, normal, or regular 
workday <not exceeding eight hours> or workweek 
<not exceeding forty hours,• where such premium 
rate l.s not less than one and one-ha.If times the 
rate established In good faith by the contract or 
agreement for like work performed during such 
workday or workweek. 
<el No employer shall be deemed to have violated 

subsection Ca> of this section by employing any em
ployee for a workweek In excess of forty hours If 
such employee Is employed pursuant to a bona fide 
Individual contract, or pursuant to an agreement 
made as a result of collective bargaining by repre
sentatives of employees, If the duties of such em
ployee necessitate irregular hours of work, and the 
contract or agreement <l > specifies a regular rate 
of pay of not less than the minimum hourly rate 
provided In section 206 <a> of this title and com
pensation at not less than one and one-hall times 
such rate for all hours worked In excess of forty 
in any workweek, and· <2> provides a weekly guar
anty of pny for not more than sixty hours based 
on the rates so specified. 

<fl No employer shall be deemed to have violated 
subsection (a) or this section by employing any 
employee for a workweek In excess of forty hours If, 
pursuant to an agreement or understanding arrived 
at between the employer and the employee before 
performance of the work, the amount pa.id to the 
employee for the number of hours worked by him 
in such workweek In excess of forty hours-

(1) In the case of an employee employed at 
piece rates, Is computed at piece rates not less 
than one and one-ha.If times the bona. fide piece 
rates applicable to the same work when per
formed during nonovertlme hours: or 

<2) In the case of an employee performing two 
or more kinds of work for which different hourly 
or piece rates have been established. Is computed 
at rates not less than one and one-half times such 
bona. fide rotes applicable to the same work when 
performed during nonovertlme hours; or 

• So In original . Probably should htive cloeed 
parenthcsla. 
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(3) is computed at a rate not less than one and 
one-half times the rate established by such agree
ment or understanding as the basic rate to be 
used in computing overtime compensation there
under: Provided, That the rate so established 
shall be authorized by regulation by the Admin
istrator as being substantially equivalent to the 
average hourly earnings of the employee, exclu
sive of overtime premiums, in the particular work 
over a representative period of time: 

and lf (I) the employee's average hourly earnings 
for the workweek exclusive of payments described 
in paragraphs Cl >-(7 > of subsection (d) are not 
less than the minimum hourly rate required by ap
plicable law, and (ii> extra overtime compensation 
Is properly computed and paid on other forms of 
additional pay required to be Included in computing 
the regular rate. 

(g) Extra compensation paid as described in 
paragraphs <5>-<7> of subsection (d) of this section 
shall be creditable toward overtime compensation 
payable pursuant to this section. (June 25, 1938, 
ch. 676, § 7, 52 Stat. 1063; Oct. 29, 1941, ch. 461, 
55 Stat. 756: July 20, 1949, ch. 352, § 1, 63 Stat. 446; 
Oct. 26, 1949, ch. 736, § 7, 63 Stat. 912.) 

AMENDMENTS 

1949--Subsec. (a) amended by act Oct. 26, 1949, which 
continued requirement that employment In excess of 
40 hours In a workweek be compensated at rate not less 
than 1 ½ times regular rate except as to employees 
speclflcally exempted. 

Subsec. (b) (1) amended by act Oct. 26, 1949, which 
Increased employment period limitation from one thou• 
sand hours to one thousand and forty hours In semi
annual agreements. 

Subsec. (b) (2) amended by act Oct. 26, 1949, which 
Increased employment period limitation rrom two thou
sand and eighty hours to two thousand two hundred and 
forty hours In annual agreements, llxed minimum and 
maximum guaranteed employment periods, and provided 
tor overtime rate for hours worked In excess or the 
guaranty. 

Subsec. (c) amended by net Oct. 26, 1949, which added 
buttermilk to commodities listed tor llrst processing. 

Subsec. (d) omitted and a new subsec. (d) defining 
regular rate with certain speclfted types of payments 
excepted, added by act Oct. 26, 1949. 

Subsec. (e) added by act July 20, 1949, and amended 
by act Oct. 26, 1949, which determined compensation 
to be paid for Irregular hours or work. 

Subsecs. (f) nnd (g) added by act Oct. 26, 1949. 
1941--Subsec. (b) (2) amended by act Oct. 29, 1941. 

EFF!:CTIV£ DAU OF 1949 AMENDMENT 

Amendment or section by act Oct. 26, 1949, as effective 
n inety days arter Oct. 26. 1949, see note set out under 
section 202 or this title. 

TRANSFER OF FuNC?IONS 

All functions or all other officers of the Department or 
Labor nnd functions of all agencies and employees of that 
Department were, with the exception of the functions 
vested by the Administrative Procedure Act (section 1001 
et seq. of Title 5, Executive Departments and Government 
Officers and Employees) In hearing examiners employed 
by the Department, transferred to the Secretary or 
Labor, with power vested In him to authorize their per
formance or the performance of any of his functions by 
any of those officers, agencies, and employees, by 1950 
Reorg. Pinn No. 6, H 1, 2, 15 F. R. 3174. 64 Stat. 1263, set out 
In note under section 611 or Title 5, Executive Depart
ments and Government Officers and EII\ployees. 

FORTT-EJ'.GHT HOUR WARTIME WORKWEEK 

Ex. Ord. No. 9607, Aug. 30, 1945, 10 F. R. 11191. 
By virtue or the authority vested In me by the Constitu

tion and statutes as President of the United States It Is 

ordered that Executive Order 9301 or February 9, 1943 
18 F. R . 1825] (formerly set out ns note under this sec
tion), establishing a minimum wartime workweek of 
forty-eight hours, be. nnd It Is hereby, revoked. 

CROSS REF£11.ENCZS 

Action by employee to recover unpaid overtime com
pensation and liquidated damages, see section 216 (b) of 
this title. 

American Snmoa employees not subject to provisions 
or this section, see section 213 (e) of this title. 

Employees performing services within foreign country 
or certain territory under Jurisdiction or United States 
as not subject to provisions of this section, see section 
213 (f) or this title. 

Forty-hour workweek for employees covered by Walsh
Healy Act, see section 35 (c) or Title 41, Public Contracts. 

Hours or labor on public works, see section 321 et seq. 
of Title 40, Public Buildings, Property and works. 

Hours worked defined, see section 203 (o) of this title. 
Liability for overtime work performed prior to July 20, 

1949, see section 216b of this title. 
Overtime pay tor employees of Government contractors, 

see section 326 or Title 40. Public Buildings, Property and 
Works. 

Overtime pay on work covered by contracts with United 
States, see section 326 or Title 40. 

Preliminary and post-llmlnary activities not compensa
ble, see section 254 or this title. 

Rate of overtime !or employees covered by Walsh
Healey Act, see section 40 of Title 41, Public Contracts. 

Rules and regulations or the Administrator under the 
Fair Labor Standnrds Act. see Appendix to this title. 

Suspension of eight-hour law In cnse or emergency upon 
work covered by contracts with United States, see section 
326 of Title 40, Public Buildings, Property and Works. 

Walsh-Healey Act Inapplicable to employees entering 
Into agreements with employees under paragraph.s 1 or 2 
or subsection (b) of this section, see section 35 (c) or 
Title 41, Public Contracts. 

§ 208. Wage orders in Puerto Rico and the Virgin 
Islands. 

<al The policy of this chapter with respeet to 
industries In Puerto Rico and the Virgin Islands 
engaged In commerce or In the production of goods 
for commerce is to reach as rapidly as is economi
cally feasible without substantially curtailing em
ployment the objective of the minimum wage 
prescribed In paragraph <l l of section 206 (al of 
this title in each such industry. The Administrator 
shall from time to time convene an Industry commit• 
tee or committees, appointed pursuant to section 205 
of this title, and any such Industry committee shall 
from time to time recommend the minimum rate or 
rates of wages to be paid under section 206 of this 
title by employers In Puerto Rico or the Virgin 
Islands, or in Puerto Rico and the Virgin Islands, 
engaged In commerce or in the production of goods 
for commerce in any such industry or classifications 
therein. Minimum rates of wages established in 
accordance with this section which are not equal to 
the mtnimum wage rate prescribed in paragraph (1) 

of section 206 (a) of this title shall be reviewed by 
such a Committee once during each biennial period, 
beginning with the biennial period commencing 
July 1, 1958, except that the Secretary, in his dis
cretion, may order an additional review during any 
such biennial period. 

<bl Upon the convening of any such Industry 
committee, the Administrator shall refer to it the 
question of the minimum wage rate or rates to be 
fixed for such Industry. The industry committee 
shall Investigate conditions In the Industry and the 
committee, or any authorized subcommittee thereof, 
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shall after due notice hear such witnesses and re
ceive such evidence as may be necessary or appro
priate to enable the committee to perform !ts duties 
and functions under this chapter. The committee 
shall recommend to the Administrator the highest 
minimum wage rates for the Industry which It de
termines, having due regard to economic and com
petitive conditions, will not substantla.lly curtail em
ployment In the Industry, and w!ll not give any 
Industry In Puerto Rico or In the Virgin Islands a 
competitive advantage over any Industry In the 
United States outside of Puerto Rico and the Virgin 
Islands. 

<c> The Industry committee shall recommend 
such reasonable classifications w1thln any industry 
as It determines to be necessary for the purpose of 
fixing for each classification within such Industry 
the highest minimum wage rate (not In excess of 
that prescribed In paragraph Cl> of section 206 Ca) 
of this title> which Cl) will not substantially curtail 
employment In such classification and <2> will not 
give a competitive advantage to any group in the 
industry, and shall recommend for each classifica
tion In the Industry the highest minimum wage rate 
which the committee determines will not substan
tially curtail employment In such classification. In 
determining whether such classifications should be 
made In any Industry, in making such classifications, 
and In determining the minimum wage rates for 
such classifications, no classifications shall be made, 
and no m!nlmum wage rate shall be fixed, solely on 
a regional basis, but the Industry committee shall 
consider among other relevant factors the following: 

Cl> competitive conditions as affected by trans
portation. living, and production costs: 

(2) the wages established for work of like or 
comparable character by collective labor agree
ments negotiated between employers and em
ployees by representatives of their own choosing; 
and 

(3) the wages paid for work of like or compa
rable character by employers who voluntarily 
maintain minimum wage standards In the 
industry. 

No classlflcation shall be made under this section 
on the basis of age or sex. 

Cd> The Industry committee shall file with the 
Secretary a report containing Its findings of fact 
and recommendations with respect to the matters 
referred to it. Upon the filing of such report, the 
Secretary shall publish such recommendations in 
the Federal Register and shall provide by order 
that the recommendations contained In such report 
shall take effect upon the expiration of 15 days after 
the date of such publication. 

Ce> Orders issued under this section shall define 
the industries and classifications therein to which 
they are to apply, and shall contain such terms and 
conditions as the Admlnistl'ator finds necessary to 
carry out the purposes of such orders, to prevent 
the circumvention or evasion thereof, and to safe
guard the minimum wage rates established therein. 

<O Due notice of any hearing provided for In this 
section shall be given by publication In the Federal 
Register and by such other means as the Adminis
trator deems reasonably calculated to give general 

notice to Interested persons. <June 25, 1938, ch. 676, 
§ 8, 52 Stat. 1064; Oct. 26, 1949, ch. 736, § 8, 63 Stat. 
915; Aug. 12, 1955, ch. 867, §§ 4, 5 <b>-<e>, 69 Stat. 
711, 712; Aug. 25, 1958, Pub. L. 85-750, 72 Stat. 844.) 

AM!:NDMENTS 

1958--Subsec. (a) amended by Pub. L . 85-750 to pro
vide tor biennial Instead or annual review of rates and 
tor additional review. In Secretary's discretion, during any 
biennial period. 

1955-Subsec. (a) amended by act Aug. 12, 1955, I 4, 
to require review or minimum wage rates at least once 
each llscal year. 

Subsec. (b) amended by act Aug. 12, 1955, I 5 (b), to 
permit the Industry committee or any a uthorized sub
committee to hear witnesses and receive evidence only 
after due notice. 

Subsec. (c) amended by act Aug. 12, 1955, I 5 (c), to 
eliminate provisions which applied to the Administrator 
In determining classifications and minimum wage rates. 

Subsec. (d) amended by act Aug. 12, 1955, § 5 (d). to 
eliminate provisions which required hearings to be held 
on the recommendations or the Industry committee, and 
to Insert provisions requiring publication or recommenda
tions and providing that such recommendations should 
take effect 15 days after the date or publication. 

Subsec. (e) amended by act Aug. 12, 1955, § 5 (e), to 
eliminate provisions which required due notice of orders 
by publication In the Federal Register and by other 
means as the Administrator deemed reasonably calculated 
to give general notice to Interested persona. 

1949-Subsec. (a) amended by act Oct. 26, 1949, which 
stated policy of cbapter with regard to minimum wage 
rate or Industries In Puerto Rico and the Virgin Islands 
and limited application of section to such Industries. 

Subsec. (b) amended by act Oct. 26, 1949, which re
quired an Industry committee In fixing minimum wage 
rates not to give a competitive advantage to Industries In 
Puerto Rico and the Virgin Islands over United States 
Industries. 

Subsec. (c) amended by act Oct. 26, 1949, which omitted 
"for any lndustrY" preceding "shall recommend" and sub
stituted "that prescribed • • • or this title" !or "40 
cents an hour" within parentheses In first sentence. 

Subsec. (d) reenacted without change by act Oct. 26, 
1949. 

Subsec. (e) omitted and subsecs. (f) and (g) redeslg
nated as (e) and (!) by act OCt. 26, 1949. 

El'FEcTIVE DATE OF 1955 AMENDMEN1' 
Section 4 or act Aug. 12, 1965, which amended subsec. 

(a) of thl.s section, provided In part that the amendment 
of such subsec. (a) shoUld be effective July 1, 1956. 

EFFECTIVE DATE OF 1949 AMENDMEN1' 

Amendment of section by act oct. 26. 1949. as effective 
ninety days after OCt. 26, 1949, see note set out under 
section 202 of this title. 

TRANSFEQ OF FUNCTl'ONS 

All functions of all other officers of the Department of 
Labor and functions of all agencies and employees of that 
Department were, with the exception or the functions 
vested by the Administrative Procedure Act (section 1001 
et seq. of Title 5, Executl ve Departments and Oovernment 
O!flcers and Employees) In hearing examiners employed 
by the Department. transferred to t he secretary of 
Labor, with power vested In him to authorize their per
formance or the performance of any of his runctlons by 
any or those officers, agencies, and employees. by 1950 
Reorg. Plan No. 6. II 1. 2, 15 F . R. 3174, 64 Stat. 1263. set 
out In note under section 611 or Title 5, Executive De
partments and Government Officers and Employees. 

SECJU;TARY or LAeoa 
The term "Secretary" as meaning the secretary or 

Labor. see section 6 or act Aug. 12, 1955, set out as a note 
under secUon 204 of this title. 

ORDF;RS, REGULATION'S, INTERPRETATIONS OR AGJ\EEMENTS 
PRIOR TO 1949 AMENDMENTS 

Section 16 (c) or act Oct. 26. 1949, provided that: "Any 
order, regulntton, or Interpretation or the Administrator 
or the Wage and Hour Division or or the Secretary or 
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Labor, and any agreement entered Into by the Admln!s
trator or the Secretary, In effect under the provisions of 
the Fair Labor Standards Act of 1938, as amended I this 
chapter I , on the effective date of th!s Act I ninety days 
from October 26, 1949 I, shall remain In effect as an order, 
regulation, Interpretation, or agreement of the Adminis
trator or the Secretary, as the case may be, pursuant to 
this Act, except to the extent that any such order, regula
tion, Interpretation, or agreement may be Inconsistent 

·with the provisions of this Act, or may from time to time 
be amended, modified, or rescinded by the Administrator 
or the Secretary, as the case may be, In accordance with 
the provisions of this Act." 

WACE ORDERS lsSUED PRIOR TO JUNE 26, 1940, IN PUERTO 

Rico OR THE VIRGIN lsLANOS 

Joint Res. June 26, 1940, ch. 432, § 3 (d), 54 Stat. 616, 
provided as follows: " ( d) No wage orders Issued by the 
Administrator pursuant to the recommendations of an 
Industry committee made prior to the enactment of this 
Joint resolution pursuant to section 8 (this section) of the 
Fair Labor Standards Act of 1938 shall after such enact
ment be appltcable with respect to any employees engaged 
1n commerce or 1n the production ot goods for commerce 
In Puerto Rico or the Virgin Islands." 

CROSS REFERENCES 

Rules and regulations Implementing Fair Labor Stand
ards Act, see Appendix to thl.s title. 

§ 209. Attendance of witnesses. 
For the purpose of any hearing or investigation 

provided for in this chapter, the provisions of sec
tions 49 and 50 of Title 15 <relating to the attend
ance of witnesses and the production of books, 
papers, and documents>, are made applicable to the 
jurisdiction, powers, and duties of the Administra
tor, the Secretary of Labor, and the industry com
mittees. <June 25, 1938, ch. 676, § 9, 52 stat. 1065; 
1946 Reorg. Plan No. 2, § 1, eff. J uly 16, 1946, 11 F. R. 
7873, 60 Stat. 1095.) 

TRANSFER OF FUNcTtONS 

All !unctions of all other omcers of the Department of 
Labor and functions of all agencies and employees or that 
Department were. with the exception of the functions 
vested by the Administrative Procedure Act (section 1001 
et seq, or Title 5, Executive Departments and Government 
Officers and Employees) In hearing examiners employed 
by the Department. transferred to the Secretary or 
Labor, with power vested In him to authorize their per
formance or the performance of any of his functions by 
any of those omcers, agencies, and employees, by 1950 
Reorg. Plan No. 6, §§ l, 2, 15 F. R. 3174, 64 Stat. 1263. set 
out In note under section 611 or Title 5, Executive De
partments and Government Officers and Employees. 

"Secretary of Labor·· was substituted ror "Chief or the 
Chlldren"s Bureau" by 1946 Reorg. Plan No. 2. See note 
under section 203 or this title. 

§ 210. Court review. 

<a> Any person aggrieved by an order of the Sec
retary issued under section 108 of this title may 
obtain a review of such order in the United States 
Court of Appeals for any circuit wherein such per
son resides or has his principal place of business, or 
in the United States Court of Appeals for the District 
of Columbia, by filing in such court, within 60 days 
after the entry of such order a written petition pray
ing that the order of the secretary be modified or 
set aside in whole or in part. A copy of such peti
tion shall forthwith be transmitted by the clerk of 
the court to the Secretary, and thereupon the Sec
retary shall file in the court the record of the indus
try committee upon which the order complained of 
was entered, as provided in section 2112 of Title 28. 
Upon the flllng of such petition such court shall 

have exclusive jurisdiction to affirm, modify, or set 
aside such order in whole or in part, so far as it is 
applicable to the petitioner. The review by the 
court shall be limited to questions of law. and find
ings of fact by such industry committee when sup
ported by substantial evidence shall be conclusive. 
No objection to the order of the Secretary shall be 
considered by the court unless such objection shall 
have been urged before such industry committee or 
unless there were reasonable grounds for failure so 
to do. If application is made to the court for leave 
to adduce additional evidence, and it is shown to 
the satisfaction of the court that such additional 
evidence may materially affect the result of the pro
ceeding and that there were reasonable grounds for 
failure to adduce such evidence in the proceedings 
before such industry committee, the court may order 
such additional evidence to be taken before an in
dustry committee and to be adduced upon the hear
ing in such manner and upon such terms and con
ditions as to the court may seem proper. Such 
industry committee may modify the initial findings 
by reason of the additional evidence so taken, and 
shall file with the court such modified or new find
ings which if supported by substant ial evidence 
shall be conclusive, and shall also file its recom
mendation, lf any, for the modification or setting 
aside of the original order. The judgment and de
cree of the court shall be final, subject to review by 
the Supreme Court of the United States upon cer
tiorari or certification as provided in section 1254 of 
Title 28. 

<b) The commencement of proceedings under sub
section (al of this section shall not, unless specifi
cally ordered by the court, operate as a stay of the 
Administrator's order. The court shall not grant 
any stay of the order unless the person complaining 
of such order shall file in court an undertaking with 
a surety or sureties satibfactory to the court for the 
payment to the employees affected by the order, in 
the event such order is affirmed, of the amount by 
which the compensation such employees are entitled 
to receive under the order exceeds the compensation 
they actually receive while such stay ls in effect. 
<June 25, 1938, ch. 676, § 10, 52 Stat. 1065; Aug. 12, 
1955, ch. 867. ~ 5 (fl. 69 Stat. 712; Aug. 28, 1958, 
Pub. L. 85- 791, § 22, 72Stat. 948.) 

AMENDMENTS 

1958--Subsec. (a) amended by Pub. L. 85-791. which, 
In second sentence, substituted "transmitted by the clerk 
of the court to the Secretary, and thereupon the Secretary 
shall Ille In the court the record or the Industry commit
tee" for ··served upon the Secretary, and thereupon the 
Secretary shall certify and file In the court a transcript 
or the record", and Inserted "as provided In section 2112 
of Title 28", and which. In third sentence, substituted 
·•petition" for "'transcript". 

1955--Subsec. (a) amended generally by act Aug. 12, 
1955. to make subsection conform to the new procedure 
appllcable to Puerto Rico and the Virgin Islands. 

ThANSFER OF FuNCTIONS 

All functions or all other officers or the Department or 
Labor and !unctions or all agencies and employees or 
that Department were, with the exception of tbe func
tions vested by the Administrative Procedure Act (section 
1001 et seq. of Title 5. Executive Departments and Gov
ernment OHlcers and Employees) In hearing examiners 
employed by the Department, transferred to the Secre
tary of Labor. with power vested In him to authorize their 
performance or the performance or any of his functions 
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by any ot those officers, agencies, and employees, by 1950 
Reorg. Plan No. 6, U 1. 2, 15 F. R. 3174, 64 Stat. 1263, set 
out In note under section 611 ot Title 5, Executive Depart
ments and Government Officers and Employees. 

SECRETARY or LABOR 

The term "Secretary" as meaning the Secretary ot 
Labor, see section 6 ot act Aug. 12, 1965, set out as a 
note under section 204 ot this title. 

CROSS R£PER£:NCES 

Employees performing services within torelgn country 
or certain territory under Jurisdiction ot United States 
as not subject to provisions ot this section. see section 
213 (t) ot this title. 

§ 211. Investigations, inspections, records, and home
work regulations. 

(a> The Administrator or his designated repre
sentatives may investigate and gather data regarding 
the wages. hours. and other conditions and practices 
of employment In any Industry subject to this chap
ter. and may enter and Inspect such places and such 
records <and make such transcriptions thereof> . 
question such employees. and Investigate such facts, 
conditions. practices. or matters as he may deem 
necessary or appropriate to determine whether any 
person has violated any provision of this chapter. or 
which may aid in the enforcement of the provisions 
of this chapter. Except as provided In section 212 
of this title and In subsection (bl of this section. the 
Administrator shall utilize the bureaus and divisions 
of the Department of Laber for all the investigations 
and Inspections necessary under this section. Ex
cept as provided In section 212 of this title, the 
Administrator shall bring all actions under section 
217 of this title to restrain violations of this chapter. 

(bl With the consent and cooperation of State 
agencies charged with the administration of State 
labor laws. the Administrator and the Secretary 
of Labor may, for the purpcse of carrying out 
their respective functions and duties under this 
chapter. utilize the services of State and local agen
cies and their employees and, notwithstanding any 
other provision of law. may reimburse such State 
and local agencies and their employees for services 
rendered for such purposes. 

(cl Every employer subject to any provision of 
this chapter or of any order issued under this 
chapter shall make. keep, and preserve such 
records of the persons employed by him and of the 
wages. hours. and other conditions and practices of 
employment maintained by him, and shall preserve 
such records for such periods of time. and shall make 
such repcrts therefrom to the Administrator as he 
shall prescribe by regulation or order as necessary 
or appropriate for the enforcement of the provisions 
of this chapter or the regulations or orders there
under. 

(d) The Administrator Is authorized to make such 
regulations and orders regulating, restricting, or pro
hibiting Industrial homework as are necessary or 
appropriate to prevent the circumvention or evasion 
of and to safeguard the minimum wage rate pre
scribed In this chapter, and all existing regulations 
or orders of the Administrator relating to Industrial 
homework are continued in full force and effect. 
(June 25, 1938. ch. 676, § 11, 52 Stat. 1066: 1946 
Reorg. Plan No. 2. § 1. eff. July 16. 1946, 11 F. R. 
7873, 60 Stat. 1095; Oct. 26, 1949, ch. 736, § 9, 63 Stat. 
916.) 

AMENDMENTS 

1949-Subsec. (d) added by act Oct. 26, 1949. 
EFFECTIVE DATE OF 1949 AMI!NOME.NT 

Amendment of section by net oct. 26, 1949, as effective 
ninety days alter October 26, 1949, see note set out under 
section 202 or this title. 

TRANSf'ER OF FuNC'1'10NS 

All functions ot all other officers ot the Department ot 
Labor and !unctions ot all agencies and employees ot that 
Department were, wl th the exception of the functions 
vested by the Administrative Procedure Act (section 1001 
et seq. ot Title 5, Executive Departments and Government 
Officers and Employees) l.n hearing examiners employed 
by the Department, transferred to tbe Secretary ot 
Labor, with power vested In him to authorize their per
formance or the performance of any ot bis functions by 
any of those officers. agencies. and employees, by 1950 
Reorg. Plan No. 6, §§ 1, 2. 15 F. R. 3174, 64 Stat. 1263. set 
out In note under section 611 or Title 5, Executive De
partments and Government Officers and Employees. 

In subsection (b) . "Secretary or Labor" was substituted 
tor "Chief ot the Children's Bureau" by 1946 Reorg. Plan 
No. 2. See note under section 203 ot this title. 

CROSS RUEREl'lCES 

Attendance ot witnesses and production of books, 
papers, and documents. see section 209 or this title. 

Rules and regulations Implementing Fair Labor Stand
ards Act, see Appendix to this title. 

§ 212. Child labor provisions. 

(a) No producer, manufacturer. or dealer shall 
ship or deilver for shipment In commerce any goods 
produced In an establishment situated In the United 
States In or about which within thirty days prior to 
the removal of such goods therefrom any oppressive 
child labor has been employed: Provided, That any 
such shipment or delivery for shipment of such goods 
by a purchaser who acquired them in good faith in 
reliance on written assurance from the producer, 
manufacturer, or dealer that the goods were pro
duced In compliance with the requirements of this 
section, and who acquired such goods for value with
out notice of any such violation. shall not be deemed 
prohibited by this subsection: And provided further, 
That a prosecution and conviction of a defendant 
for the shipment or delivery for shipment of any 
goods under the conditions herein prohlblted shall 
be a bar to any further prosecution against the same 
defendant for shipments or deliveries for shipment of 
any such goods before the beginning of said prose
cution. 

<bl The Secretary of Labor or any of his authorized 
representatives, shall make all investigations and In
spections under section 211 <a> of this title with 
respect to the employment of minors. and, subject 
to the direction and control of the Attorney General, 
shall bring all actions under section 217 of this title 
to enjoin any act or practice which is unlawful by 
reason of the existence of oppressive child labor, and 
shall administer all other provisions or this chapter 
relating to oppressive chlld labor. 

<cl No employer shall employ any oppressive child 
labor In commerce or In the production of goods for 
commerce. (June 25. 1938. ch. 676, § 12, 52 Stat. 
1067 ; 1946 Reorg, Plan No. 2, § 1, eff. July 16, 1946, 
11 F. R. 7873, 60 Stat. 1095; Oct. 26. 1949, ch. 736. § 10. 
63 Stat. 917.> 

AMENDMENTS 

1949--Subsec. (a) amended by act Oct. 26, 1949. § 10 (a). 
which omitted obsolete effective date at beginning ot 



201

-201-

f 213 Trn.E 29.-LABOR Page 5340 

subsection and lnsert.ed provlso exceptlng good ralth pur
chaser o r goods produced by oppressive child labor. 

Subsec. (c) added by act Oct. 26, 19i9, I 10 (b). 

EFFECT1VE DATE OF 1949 AMENDMENT 

Amendment o! section by act Oct. 26, 1949, as effective 
ninety Clays a.rter Oct. 26, 1949, see note set out under 
section 202 or this title. 

TltAN6Fl!:R OF F'O'NCTlONS 

All runctlons or all other officers or the Department of 
Labor and runctlons o! all agencies and employees or such 
Department were, with th• exception or the !unctions 
vested by the Administrative Procedure Act (section 1001 
et seq. o! Title 5, Executive Departments and Oovernment 
Officers and Employees) In hearlng examlne.rs employed 
by such Department. tran.arerred to the secretary or Labor, 
with power vested In him to authorize their performance 
or the performance ot any of hla functions by any ot auch 
officers, agencies, and employees, by 1950 Reorg. Plan No. 6, 
U I, 2, 15 F . R. 3174, 64 Stat. 1263, set out In note under 
section 611 or 'ntle 5, Executive Departments and Oovern
men t Officers and Employees. 

In subsection (b), "secretary of Labor" was substituted 
tor "Chief or the Children's Bureau In the Department 
or Labor" by 1946 Reorg. Plan No. 2, See note under 
section 203 or this title. 

CROSS RUERE:NC!:S 

Employees performing services within foreign country 
or certain territory under JurlsdlcUon o! Unlted States 
aa not subject to provisions or t.hls section, see section 
213 (f) o! this title. 

§ 213. Exemptions. 

<al The provisions of sections 206 and 207 of 
title shall not apply with respect to < l > any employee 
employed In a bona fide executive, administrative, 
professional, or local retailing capacity, or In the 
capacity of outside salesman <as such terms are de
fined and delimited by regulations of the Adminis
trator>; or <2> any employee employed by any retail 
or service establishment, more than 50 per centum 
of which establishment 's annual dollar volume of 
sales of goods or services Is made within the State In 
which the establishment ts located. A "retail or 
service establishment" shall mean an establishment 
75 per centum of whose annual dollar volume of sales 
or goods or services (or of both> Is not for resale and 
Is recognized as retail sales or services In the particu
lar Industry; or (3) any employee employed by any 
establishment engaged In laundering, cleaning or 
repairing clothing or fabrics, more than 50 per cen
tum of which establishment's annual dollar volume 
of sales or such services Is made within the State In 
which the establishment Is located: Provided, That 
75 per centum of such establishment's annual dollar 
volume of sales of such services Is made to customers 
who are not engaged In a mining, manufacturing, 
transportation, or communications business; or ( 4) 

any employee employed by an establishment which 
qualifies as an exempt retail establishment under 
clause (2> of this subsection and is recognized as a 
retail establishment In the particular Industry not
withstanding that such establishment makes or proc
esses at the retail establishment the goods that It 
sells: Provided, That more than 85 per centum of 
such establishment's annual dollar volume or sales 
or goods so made or processed ts made within the 
State In which the establishment Is located; or (5> 
any employee employed In the catching, taking, ha.r
vesting, cUltivatlng, or farming of any kind of fish, 
shellfish, crustacea, sponges. seaweeds, or other 

aquatic forms of animal and vegetable life, Includ
ing the going to and retumlng from work and In
cluding employment In the loading, unloading, or 
packing of such products for shipment or In propa
gating, processing <other than canning>, marketing, 
freezing, cu.ring, storing, or distributing the above 
products or byproducts thereof; or <6> any employee 
employed In agriculture or In connection with the 
operation or maintenance of ditches, canals, reser
voirs, or waterways, not owned or operated for profit, 
or operated on a share-crop basis, and which are 
used exclusively for sUJ;>ply and storing or water for 
agricultural purposes; or (7) any employee to the 
extent that such employee Is exempted by reguJa
tlons or orders o( the Administrator Issued under 
section 214 of thls title; or (8) any employee em
ployed In connection with the publication of any 
weekly, semiweekly, or dally newspaper with a circu
lation of less than four thousand the maJor part of 
which clrcuJatlon Is within the county where printed 
and published or counties contiguous thereto; or 
<9> any employee of a street. suburban or Interurban 
electric railway, or local trolley or motorbus carrier. 
n ot Included In other exemptions contained In this 
section: or !lOl any Individual employed within the 
area of production <as defined by the Administra
tor>, engaged In handling, packing, storing, ginning, 
compressing, pasteurizing, drying, preparing In their 
raw or natural state, or canning of agricultural or 
horticultural commodities for market, or in making 
cheese or butter or other dairy products; or Cll> 
any switchboard operator employed In a public tele
phone exchange which has not more than seven 
hundred and fifty s tations; or (12) any employee of 
an employer engaged In the business of operating 
taxicabs; or (13) any employee or proprietor In a 
retail or service establishment as defined In clause 
(2) or this subsection with reSPect to whom the 
provisions of sections 206 and 20'1 of this title wouJd 
not otherwise apply, engaged In handling telegraphic 
messages for the public under an agency or contract 
a rrangement with a telegraph company where the 
telegraph message revenue of such agency does not 
exceed $500 a month; or <14> any employee em
ployed as a seaman; or <15> any employee employed 
In plan ting or tending trees, cruising, surveying, or 
felling timber, or In preparing or transporting Jogs or 
other forestry products to the mill, processing plant, 
rallroad, or other transportation terminal, if the 
number of employees employed by his employer In 
such forestry or lumbering operations does not ex
ceed twelve. 

(bl The provisions of secUon 207 of this title shall 
not apply with respect to (1) any employee with 
respect to whom the Interstate Commerce Commis
sion has power to establish qualifications and maxi
mum hours of service pursuant to the provisions or 
section 304 of Title 49; or (2) any employee of an 
employer subject to the provis1ons or sections 1-27 
of Title 49; or <3> any employee of a earner by air 
subject to the provisions of sections 181-188 of Title 
45; or <4> any employee employed In the canning of 
any kind of fish, shellfish, or other aquatic forms or 
animal or vegetable life. or any byproduct thereof; 
or <5> any Individual employed as an outside buyer 
or poultry, eggs, cream, or milk, In their raw or 
natural state. 
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Cc> The provisions of section 212 of this title 
relating to child labor shall not apply with respect 
to any employee emploYed In agriculture outside of 
school hours tor the school district where such 
employee ls living whlle he Is so employed, or to any 
child employed as an actor or performer In motion 
pictures or theatrical productions, or In radio or 
television productions. 

Cd) The provisions of sections 206, 207, and 212 
of this title shall not apply with respect to any 
employee engaged In the delivery of newspapers to 
the consumer. 

Ce) The provisions of section 207 of this title shall 
not apply with respect to employees for whom the 
Secretary of Labor Is authorized to establish mini
mum wage rates as provided In section 206 <a> (3) 
of this title, except with respect to employees for 
whom such rates are In effect; and with respect to 
such employees the Secretary may make rules and 
regulations providing reasonable limitations and 
allowing reasonable variations, tolerances, and ex
emptions to and from any or all of the provisions of 
section 207 ot this title If he shall find, after a public 
hearing on the matter, and taking into account the 
factors set forth in section 206 <a> <3> of this title, 
that economic conditions warrant such action. 

<f> The provisions of sections 206, 207, 211 and 
212 of this title shall not apply with respect to any 
employee whose services during the workweek are 
performed ln a workPlace within a foreign coun
try or within territory under the Jurisdiction of the 
United States other than the following: a State 
of the United States: the District of Columbia: 
Alaska; Haw\),U; Puerto Rico; the Virgin Islands; 
outer Continental Shelf lands defined In the Outer 
Continental Shelf Lands Act; American Samoa; 
Guam; Wake Island; and the Canal zone. CJune 
25, 1938, ch. 676, § 13, 52 Stat. 1067; Aug. 9, 1939, 
ch. 605, 63 Stat. 1266; Oct. 26, 1949, ch. 736, § 11, 
63 Stat. 917; Aug. 8, 1956, ch. 1035, § 3, 70 Stat. 
1118; Aug. 30, 1957, Pub. L. 85-231, § 1 (1), 71 Stat. 
514.) 

Rt:FElu:NCES IN TEXT 

Outer Continental Shelf Lands Act, referred to In 
subsec. (f), Is clss,;ltled t.o section 1331 et seq. of Title 
43, Public Lands. 

AMENDM£NTS 

1957--Subsec. (r) added by Pub. L. 85-231. 
1956-Subsec. (e) added by act Aug. 8, 1956. 
1949-Subsec. (a) (2) amended by act Oct. 26, 1949, 

which clarltted exemption by dellnlng term "retail or 
service establlshment"and stating conditions under which 
exemption shall apply. 

Subsec. (a) (3) amended· by act Oct. 26, 1949, which 
redeslgnated cl. (3) as cl. (14) and added new cl. (3) 
providing a limited exemption to employees or laundries 
and establlsrunents engaged In laundering, cleaning, or 
repairing clothing or fabrics. 

Subsec. (a) (4) amended by act Oct. 26, 1949, which 
redeslgnated cl. (4) as subsec. (b) (3) and added new· 
cl. (4) providing limited exemption to employees ot retail 
establishments making or processing goods. 

Subsec. (a) (5) amended by act Oct. 26, 1949, which 
omitted canning or fish, shellflsb, etc., and which Is now 
covered by subsec. (b) (4). 

subsec. (a) (6) amended by act Oct. 26, 1949, whlch 
added Irrigation workers to the exemption. 

Subsec. (a) (8) amended by act Oct. 26, 1949, which 
extended exemption to employees ot newspapers pub• 
llshed dally, Increased circulation limitation trom 3,000 to 
4,000, and Increased circulation area to Include counties 
contiguous to county or publication. 

Subsec. (a) ( 10) amended by act Oct. 26, 1949, which 
omitted "to" preceding "any Individual". 

Subsec. (a) (11) amended by act Oct. 26, 1949, whlcl'. 
Increased number or stations from, less than 500, to, not 
more than 750. 

Subaec. (a) (12), and (13) added by act Oct. 26, 1949. 
Su bsec. (a) ( 14) added by act Oct. 26, 1949, formerly 

was designated as cl. (3). 
Subsec. (a) (15) added by act Oct. 28, 1949. 
Subsec. (b) amended by act Oct. 28, 1949, which added 

els. (3), (4) , and (5). 
Subsec. (c) amended by act Oct. 28, 1949, which sub

stituted .. outside of school • • • so employed'' fOi" 
"while not legally • • • attend school" toliowtng " In 
agricultural", and added radio or television productions 
to the exemption. 

Subsec. (d) added by act Oct. 26, 1949. 
1939-Subsec. (a) amended by act Aug. 9, 1939, which 

added cl. (11). 

E>TECTIVE DATE OF 1957 AMENDMENT 
Pub. L. 85-231, § 2, provided that: "The nrnendmenta 

made by this Act (amending subsec. (r) of thla section, 
a nd sections 216 (d) and 217 of this t it le) shall take 
effect upon the expiration of ninety days from the dRt<l 
or Its enactment ( Aug. 30, 1957 J ." 

EFFECTIVE DATE OF 1949 AMENDMENT 
Amendment or section by act Oct. 26, 1949, aa effective 

ninety days arter Oct. 26, 1949, see note set out under 
section 202 of this title. 

'I'IIANSFER OF FttNCTlONS 

All functions of all other ofllcers ot the Department of 
Labor and !unctions of all agencies and employees or that 
Department were, with the exception of the functions 
vested by the Administrative Procedure Act (section 1001 
et seq. ot Tttle 5, EXecutlve Departments and Government 
Ofllcers and Employees) In hearing examiners employed 
by the Department, transferred t.o the Secretary of 
Labor, with power vested In him to authorize their per• 
rormance or the performance or any or his functions by 
any of those ofllcers, agencies, and employees, by 1950 
Reorg. Plan No. 6, H 1, 2, 15 F. R. 3174, 64 Stat, 1263, set 
out In note under section 611 of Title 5, Executive De· 
partments and Oovernment omcers and Employees, 

Tll.ANSPOl1TATION OF MIGRANT FARM WORKERS 

Subsec. (b) (1) as not applicable to employee with 
respect to whom Interstate Commerce Commlsalon has 
power to establish quallllcatlons and maximum hours or 
service by section 304 (a) (3a) of Tttle 49, see note set out 
under section 304 of Title 49, Transportation. 

CJIOSS REFERENCE.s 

Rules and regulations Implementing Fair Labor Stand
ards Act, see Appendix to this title. 

§ 214. Learners, apprentices, and handicapped workers. 
The Administrator, to the extent necessary In or

der to prevent curtailment of opportunities for em
ployment, shall by ,egulatlons or by orders provide 
for (1) the employment of learners, of apprentices, 
and of messengers employed primarl)y in delivering 
letters and messages, under special certificates Issued 
pursuant to regulations of the Administrator. at such 
wages lower than the minimum wage applicable un
der section 206 of this title and subject to such limi
tations as to time, number, proportion, and length of 
service as the Administrator shall prescribe, and (2> 
the employment of Individuals whose earning capac
ity Is Impaired by age or physical or mental deficiency 
or injury, under special certificates Issued by the Ad
ministrator, at such wages lower than the minimum 
wage appllcable under section 206 of this title and for 
such period as shall be fixed in such certlflcates. 
(June 25, 1938, ch. 676, § 14, 52 stat. 1068; Oct. 26, 
1949, ch. 736, § 12, 63 Stat. 918.> 
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