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. INTRODUCTION

For more than a century, Washington law has recognized the
authority of general municipal governments to charge reasonable rental
compensation for the use of public rights-of-way (“ROW”) by utilities
along the jurisdiction’s roads. See, e.g., City of Spokane v. Spokane Gas
& Fuel Co., 175 Wash. 103, 107-08, 26 P.2d 1034 (1933) (“Such charges
as these have been quite generally held to be in the nature of rental for the
use and occupation of the streets.”); Pac. Tel. & Tel. Co. v. City of Everett,
97 Wash. 259, 267-69, 166 P. 650 (1917) (same). This Court long ago
adopted the rule from City of St. Louis v. W. Union Tel. Co., 148 U.S. 92,
99 (1893) that “the nature of a charge for the [utility’s] use of property
belonging to the city . . . may properly be called rental.” See City of
Everett, 97 Wash. at 267 (quoting City of St. Louis).

Since territorial days, Washington counties have possessed
authority to grant franchises to utilities for the use of county roads in
conducting their business activities, and to obtain reasonable
compensation for this privileged use of the public ROW. See RCW
36.55.010 (current version of county franchise statute). Consistent with
statute, case law and learned treatises, the practice of charging rental
compensation for ROW use has long been “quite common” and well

within a county’s authority. 1977 Op. Att’y Gen. No. 19, 1977 WL



25965, at *1 (analyzing RCW 36.55.010).

Following this established law and seeking a fair rate of return for
the use of public assets, King County adopted Ordinance 18403 (“the
Ordinance”), which requires water, sewer, gas, and electric utilities to pay
reasonable rental compensation through a negotiated franchise agreement
for their use of the public ROW. Respondents Special Purpose Utility
Districts (“District Utilities”) and Private Utility Corporations (“Private
Utilities”) challenged this ordinance, claiming that King County lacked the
authority to charge them rent. Although some of these utilities currently
pay rent within cities where they operate, all of them are accustomed to
using county ROW rent-free.

On cross-motions for summary judgment focusing on the County’s
authority to enact the Ordinance, the trial court struck down the
Ordinance’s compensation provisions and ruled that King County lacked
authority to require franchise rental compensation for the use of county
roads. CP 2282-84. It further ruled that both the Private and District
Utilities could use the public ROW without compensation. CP 2283. The
court also prohibited King County from requiring certain minimum
franchise terms and conditions in return for granting a franchise. 1d.

The trial court’s ruling is contrary to statutory and case law, the

Washington Constitution, and King County’s charter authority. Because



King County has ample authority to require reasonable rental
compensation from private or public utilities for their use of the public
ROW, the trial court’s order granting summary judgment for the utilities
should be reversed and the matter remanded with instructions to enter
summary judgment for King County upholding Ordinance 18403.

1. ASSIGNMENTS OF ERROR

1. The trial court erred in granting respondent District Utilities’
motion for summary judgment.
2. The trial court erred in granting respondent Private Utilities’

motion for summary judgment.

3. The trial court erred in denying King County’s motion for
summary judgment.
4. The trial court erred in entering judgment in favor of respondents

District and Private Utilities.
5. The trial court erred in invalidating portions of King County
Ordinance 18403.

1. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

A. Where the Legislature has granted King County broad authority to
acquire and control county roads, including the power to grant franchises

under RCW 36.55.010 for utility services, did the trial court err in ruling



that King County lacks the authority to obtain franchise rental
compensation for utilities’ use of its ROW?

B. Where King County holds legislative powers as broad as the State
unless expressly restricted, did the trial court err in ruling that King
County lacks the authority to obtain franchise rental compensation for
utilities’ use of public ROW, where no state law conflicts with the
operative provisions of Ordinance 184037

C. Where RCW 57.08.005 authorizes public utility districts to
purchase or condemn property necessary to operate water and sewer
facilities, did the trial court err by ruling that the statute authorizes—both
public and private—to use King County ROW without payment of
franchise rental compensation?

D. Where no provision of state law authorizes private utilities to
operate in the public ROW, did the trial court err in ruling that private
utilities may do so without payment of franchise rental compensation?

V. STATEMENT OF THE CASE

A. DEVELOPMENT OF THE FRANCHISE IN
WASHINGTON

A franchise is the grant by a municipality to a utility of the right
“to do certain things which a corporation or individual otherwise cannot
do[,] such as the right to use a street or alley for a commercial or street

railroad track, or to erect thereon poles and string wires for telegraph,



telephone, or electric light purposes, or to use the street or alley
underneath the surface for water pipes, gas pipes, or other conduits.” 4
EUGENE MCQUILLIN, A TREATISE ON THE LAW OF MUNICIPAL
CORPORATIONS § 1615, at 3363-65 (1st ed. 1911) (footnotes omitted).

In State ex rel. Pac. Tel. & Tel. Co. v. Dep’t of Pub. Serv., 19
Wn.2d 200, 278-79, 142 P.2d 498 (1943), this Court explained the general
process for entering into a franchise agreement:

A franchise is ‘a special privilege conferred by the
government on an individual or individuals and which does
not belong to the citizens of the country generally, of
common right.” 37 C.J.S., Franchises, 8 1, p. 142. Such a
franchise as those with which we are here concerned is a
contract between a municipal corporation and a person who
has applied for leave to engage in certain business
operations of a public nature within the limits of the
municipality. Franchises granted to respondent include the
right to place poles, wires and conduits within the public
streets. Any person desiring such a franchise must apply
therefor to the municipal corporation. If his application be
favorably considered, a franchise is offered upon certain
conditions. This offer the applicant may accept or refuse.
If accepted, the franchise provisions become binding on all
persons concerned, save as heretofore noted as to
provisions fixing rates.

Franchises granted to public utilities vary greatly as to the
obligations assumed by the grantee. Respondent is
operating under some franchises which require payment of
certain percentages of respondent's gross income received
within the territorial limits of the grantor. Under other
franchises, respondent is required to furnish to the
municipality without charge certain telephone installations
and service. On the other hand, respondent, under the
franchises, enjoys the privilege of using the public streets,



subject to certain conditions, for installation of its

apparatus. This latter right is, of course, valuable, and

indeed necessary, and is a privilege for which a cash
payment may reasonably be exacted. If respondent desired

to use some available city property, it might well negotiate

a lease and pay a rental therefor.

(Emphasis added). This description of the franchise process generally
remains true today. See CP 1231, 1234-36, 1245, 1247-50.

Although the concept of franchises governing the use of public
property pre-dates the founding of the United States, franchises took on a
renewed importance in the Nineteenth Century as American municipalities
dealt with issues of expansion and development of infrastructure. See 4
MCQUILLIN, supra, 8 1614, at 3359-60. As one noted commentator
observed, “aside from the inherent necessity of public control for any
particular utility, the demand upon the streets for general, varied and
increasing uses makes it imperative for the public authorities to maintain a
continuing control of the public highways, undiminished by any
irrevocable or perpetual special franchise.” 1 DELOS F. WILCOX,
MUNICIPAL FRANCHISES 130 (1910).

These principles applied with particular force in Washington,
where several provisions of the Washington Constitution prohibited

uncompensated use or disposition of public assets. For example, the

framers forbade perpetual franchises pursuant to article I, section 8: “No



law granting irrevocably any privilege, franchise or immunity, shall be
passed by the legislature.” Similarly, article V1II, section 7 provides:
“[nJo county . . . shall . . . give any money, or property, or loan its money,
or credit to or in aid of any individual, association, company or
corporation .. ..” In elaborating on the reasoning behind these clauses,
this Court explained that “[a] recurrence to the history of the times will
show that many counties and municipalities had become largely indebted
beyond their capacity to pay, for public improvements of various kinds.”
Rauch v. Chapman, 16 Wash. 568, 574, 48 P. 253 (1897).

Following prior statutes and territorial laws, in 1905, the
Legislature authorized county commissioners to “grant franchises to
persons or corporations to use the county roads and streets in their several
counties outside of the incorporated towns and cities for the construction
and maintenance of waterworks, gas pipes, telephone, telegraph and
electric light lines . . . .” Laws of 1905, ch. 106, § 1.* The Act explicitly
confirmed and validated county franchises that were granted prior to 1905.
Id., 88 2-3; see also 1856 Wash. Terr. at 36 (granting county

commissioners “sole and conclusive jurisdiction over county roads within

! The 1905 enactment applies to public utility franchises. The Act is titled, “AN ACT
giving to County Commissioners the power to grant certain public utility franchises on
County roads and streets outside of incorporated towns and cities, and confirming certain
such grants heretofore made.” Laws of 1905, ch. 106. A 1929 amendment added
“sewers” to the franchise purposes. Laws of 1929, ch. 119, § 1.



their respective counties”). At the time of the 1905 enactment, counties’
statutory franchising authority mirrored that of cities. See, e.g., Laws of
1889-1890, ch. 7, §§ 116, 117(4), 117(13), 153, 154(4), 154(13), 5.

When the 1905 Legislature enacted this statute, it was well
understood that counties had discretion to condition the grant of a
franchise on the utility’s acceptance of reasonable terms and conditions,
including fair compensation for use of the public ROW. See 2 DELOSF.
WIiLcoX, MUNICIPAL FRANCHISES 771 (1911) (“If the granting of
franchises is to be defended at all, it must be defended on the assumption
that they are granted as a convenient means of securing the performance of
a necessary public function. In every case the obligations imposed should
fully offset the value of the special privileges granted.”).

Thus, both cities and counties have regularly conditioned use of
public ROW by utilities on rental payments or other exchanges of value,
including quid pro quo or reduced utility rates. The common practice of
conditioning a franchise on an exchange of value has been discussed
frequently by this Court in its decisions. See, e.g., City of Spokane, 175
Wash. at 106-09 (collecting cases); State ex rel. Pac. Tel. & Tel. Co., 19
Whn.2d at 278 (noting that utility was required under franchise “to furnish
to the municipality without charge certain telephone installations and

service” in return for “using the public streets, subject to certain



conditions, for installation of its apparatus.”).

Along these same lines, a 1935 opinion by then-King County
Prosecutor Warren G. Magnuson concluded that “as to new franchises, the
board of county commissioners, for revenue, may “fix a pole line permit
fee’ through a franchise charge, in the nature of rental, for the use and
occupation of county rights-of-way.” 1935 Op. King Cty. Pros. Att’y No.
59 at 9.2 King County has further conditioned franchise grants in the area
of cable television on payment of compensation for use of the ROW.* See
The United Community Antenna System, Inc., Franchise Ordinance No.
546 (adopted December 19, 1966) (“As rental and compensation for the
use of county roads and rights of way, and to assist in reimbursing King
County for the occupancy of such roads and rights of way, franchise
holder shall pay unto King County” four percent of gross income).

Currently, Washington cities regularly charge franchise fees for
utilities including cable television, garbage, water, and sewer services. A

2016 report from the Washington Association of Cities summarizes some

2 Similar to the Attorney General, the King County Prosecutor has issued formal legal
opinions. Like the Attorney General, a county prosecutor is required to act as the “legal
adviser of the legislative authority, giving it his or her written opinion when required by
the legislative authority or the chairperson thereof touching any subject which the
legislative authority may be called or required to act upon relating to the management of
county affairs.” RCW 36.27.020(1); see also RCW 43.10.030(7) (requiring the Attorney
General to “[g]ive written opinions, when requested by either branch of the legislature, or
any committee thereof, upon constitutional or legal questions™).

® Prior to the adoption of the Cable Communications Policy Act of 1984, 47 U.S.C. ch. 5,
subch. V-A, King County’s cable television franchises were based on the authority in
RCW 36.55.010.



of these franchise agreements, where charges are based on a percentage of
revenue or through a calculation of lineal square footage of ROW
available for use by the utility.*

B. ADOPTION OF ORDINANCE 18403

1. Private and Public Utilities Use King County Rights-of-
Way.

King County operates and maintains more than 1,500 miles of
roadways. Each county road is located within a ROW that generally
varies in width between 30 and 60 feet. The County has acquired its
ROW through various methods, including fee purchase, condemnation,
adverse possession, donation, and dedication. CP 1244-45. Regardless of
acquisition method, the County holds controlling property rights in these
ROW and considers them a valuable public asset. 1d.; see also CP 1231.°
The roads are created by the County Engineer and catalogued in the King

County Road Log, which is publicly available online. CP 1244.

* See https://wacities.org/news/2019/01/31/municipal-rates-and-fees (last accessed Feb.
28, 2019).

® The Legislature has delegated control over local roads to the local government of
general jurisdiction—nhere, the County. State ex rel. York v. Bd. of Comm’rs of Walla
Walla Cty., 28 Wn.2d 891, 898, 184 P.2d 577 (1947). The Legislature has enacted a
comprehensive statutory scheme detailing county powers and duties with respect to the
construction and maintenance of county roads. See, e.g., RCW 36.75.020 (“All of the
county roads in each of the several counties shall be established, laid out, constructed,
altered, repaired, improved, and maintained by the legislative authority of the respective
counties as agents of the state. . . .”); RCW 36.32.120(2) (authorizing county legislative
authorities to “[I]ay out, discontinue, or alter county roads and highways within their
respective counties, and do all other necessary acts relating thereto according to law . . .
). The legislature has thus “made all matters relevant to the construction and
maintenance of county roads the exclusive function of the boards of county
commissioners.” 1957-58 Op. Att’y Gen. No. 169, 1958 WL 56416, at *1.
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In addition to transportation, ROW provide convenient, continuous
corridors for the placement of utilities, including sewer, water, cable,
telecommunications, power and gas. CP 1247-48. King County’s ROW
are used by various utilities, including the District and Private Utilities in
this action, and other for-profit entities such as Puget Sound Energy
(“PSE”) and Comcast. CP 1245, 1247-48, 1250. All of these entities
make extensive use of the King County ROW for their own operations and
as applicable revenue-generating activities. Rather than establishing their
own ROW through private purchase or condemnation, these utilities find it
cost-efficient to utilize King County’s ROW. CP 1247. Many of the
expenses caused by this use of the ROW, like pavement degradation and
enhanced liability, are borne by the County. Id.

Although utilities like Comcast pay substantial sums for the
privilege of occupying the ROW and serving their King County
customers, none of the private or public water, sewer, electric or gas
utilities, including the Private and District Utilities, pay anything for their
use of King County’s ROW asset. CP 1247-48. But each of the District
and Private Utilities uses King County’s ROW to provide utility service
for their customers. CP 1245, 1247-48, 1250.

Most, if not all, of the public and private utilities using the ROW

have entered into prior franchise agreements with King County. CP 1249-
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50, 1278-1649. In recent decades, King County has entered into
approximately 170 franchise agreements that allow use of the ROW. CP
1248. Currently, 73 franchise agreements have expired or were set to
expire during the 2017-2018 biennium. 1d. Although these franchisees
(which include PSE and Seattle City Light) presently operate within the
County’s ROW at no cost, the County has generally reserved in its

6

franchise agreements the right to charge rental compensation. Id.

2. Ordinance 18403 Requires Utilities to Pay Franchise Rental
Compensation for Their Use of the ROW.

On November 7, 2016, the King County Council passed Ordinance
18403. See CP 1253-55, 1270. The primary purpose of the Ordinance is
to require King County franchise agreements to include compensation
provisions for the privilege of using public road ROWs. CP 1253-55. As
such, the Ordinance establishes methods to set “the reasonable
compensation, fees and costs to be paid by a utility company applying for
a franchise or using the right-of-way of county roads under a franchise...”
CP 1253. Under the Ordinance, all franchises granted for electric, gas,
water, and sewer utilities must include a requirement that the grantee

provide the County with reasonable compensation (“Franchise Rental

® Historically, the County has charged only an administrative franchise fee. CP 1248.
Due to limitations in the County Code, the franchise fee does not fully recover even the
administrative costs of negotiating and managing franchise agreements. Id.
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Compensation”) in return for the right to use ROW in unincorporated
King County to construct, operate, maintain, and repair utility franchises
and related appurtenances. K.C.C. 6.27.080(A).

King County’s Facilities Management Division (“FMD”) is
charged with implementing the Ordinance, including establishing policies
and procedures to determine Franchise Rental Compensation. K.C.C.
6.27.080(D). The final Franchise Rental Compensation amount requires
negotiations and agreement between FMD and the utility. Id.

The Ordinance directs FMD, when starting this negotiation
process, to consider a number of factors in calculating an estimated
amount of Franchise Rental Compensation for a particular franchise
applicant that reflects the value of the ROW used by the utility. K.C.C.
6.27.080(C)-(D). These factors include “the land value of right-of-way
within the applicant’s service area; the approximate amount of area within
the right-of-way that will be needed to accommodate the applicant’s use; a
reasonable rate of return to King County for the applicant’s use of the
right-of-way; the business opportunity made available to the applicant;
density of households served; a reasonable annual adjustment; and other
factors that are reasonably related to the value of the franchise or the cost

to King County of negotiating the franchise.” K.C.C. 6.27.080(C).
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On January 29, 2018, consistent with the Ordinance, FMD adopted
public Rule RPM 9-2 (the “Rule”) to establish the methodology for
determining an estimate of Franchise Rental Compensation for an initial
*ask” in the negotiation process and to establish procedures for negotiating
a final amount with utilities that desire to continue their use of the ROW.
CP 1272-76. The methodology was prepared in consultation with certified
real estate appraiser Anthony Gibbons. CP 1231. Mr. Gibbons worked
with the County over the course of several years to develop a methodology
to accurately estimate the market value of the use of the County’s ROW
by utilities. CP 1231, 1234-35. The formula codified in the Rule takes
into account the value of the land adjacent to the ROW, the size and
location of the area used by the franchisee, and a reasonable rate of return
for the County. CP 1231-33. The formula then applies a Financial Impact
Limiting Factor to ensure that the final Franchise Rental Compensation
estimate is reasonable (consistent with legal requirements discussed infra).
CP 1233-34. The methodology is consistent with recognized appraisal
practices and standards, as well as with published literature regarding
compensation owed for the use of public ROW. See, e.g., CP 1234-36.

Under the Rule, after FMD calculates the estimate of Franchise
Rental Compensation utilizing the formula described above and provides

it to the applicant, the applicant then may suggest amendments to the
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estimate in order to negotiate an agreement with King County as to the
amount and type of Franchise Rental Compensation. See K.C.C.
6.27.080(D). At the same time, the County and the utility negotiate other
terms of the franchise agreement, if an existing franchise agreement is not
already in place. CP 1273. Under the rule, a franchise will not be issued
to a utility that fails to reach an agreement on Franchise Rental
Compensation and the other terms of a franchise agreement with the
County. Id.; see K.C.C. 6.27.060(B).

C. THE TRIAL COURT SUBSTANTIALLY INVALIDATES
ORDINANCE 18403

After the District Utilities publicly declared their opposition to
paying for their use of the ROW and vowed to sue King County to
invalidate the Ordinance and Rule, King County initiated this declaratory
judgment action against them. CP 1248-49. The County sought a ruling
in King County Superior Court confirming its authority to enact the
Ordinance and Rule. CP 1-9. Specifically, the County requested a
declaratory judgment that the Ordinance and Rule were within the scope
of the County’s authority, that the Ordinance’s Franchise Rental
Compensation was lawful, and that the County could legally require a
utility granted a franchise allowing use of County ROW to provide

reasonable compensation to the County. CP 8.
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The Private Utilities subsequently intervened in the lawsuit. CP
82-83. After brief discovery, the parties filed cross-motions for summary
judgment, with the District and Private Utilities primarily arguing (1) the
County lacked authority to impose Franchise Rental Compensation and (2)
Franchise Rental Compensation constituted an illegal tax. See CP 88-117,
1029-40. King County argued that its authority to charge rental
compensation was established under RCW 36.55.010 and a long line of
case law dating back to the United States Supreme Court’s decision in City
of St. Louis, 148 U.S. 92. CP 1206-09. In any event, to the extent that the
statutes were silent on the ability to charge rental compensation, King
County’s broad authority as a home rule charter county under the
Washington Constitution permitted it to adopt the policy of franchise
rental compensation reflected in Ordinance 18403. CP 1204-06.

Following argument, neither the District Utilities nor the Private
Utilities could identify any statute that expressly prohibited King County
from adopting an ordinance authorizing Franchise Rental Compensation.
See RP (Jul. 27, Aug. 1, & Aug. 30, 2018) (“RP”) at 55-60, 65-67.
Nevertheless, the trial court ruled orally that the Ordinance’s requirements
for negotiated Franchise Rental Compensation were invalid. Id. at 55-60.

Although the court purported to recognize the County’s “authority

over the right-of-ways,” it ruled that this authority must be “read in
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harmony with other statutes in play in this case,” namely, RCW 57.08.005,
RCW 36.55.010, and RCW 36.55.060. RP at 58-59. The first one, RCW
57.08.005, establishes the general powers of special utility districts,
including the District Utilities. The second statute, RCW 36.55.010, is a
successor to the 1905 statute granting counties broad franchising authority,
while the final statute, RCW 36.55.060, establishes limits on county
franchising authority that have no application to this case. The trial court
did not explain how these statutes were in conflict, nor did it identify any
statute granting the Private Utilities the right to use the ROW without
payment of compensation.

Although the trial court correctly determined that a county was
allowed under these statutes “to recover its restoration cost and other
related [franchise] expenses,” it did not find any basis in these statutes for
rental compensation related to use of the ROW. RP at 59. The trial court
surmised that these statutes were “silent as to any rents based on usage.”
Id. (emphasis added). The court seemingly did not analyze the statute in
conjunction with its history and case law, or in the context of an ordinance
adopted by a charter county.

The trial court did not discuss the impact of over a century of
decisions that consistently upheld municipalities’ ability to charge for

ROW use. Id. To the contrary, the court concluded that “this is a new
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area of law” and determined that the closest case on point was City of
Lakewood v. Pierce Cty., 106 Wn. App. 63, 23 P.3d 1 (2001). Relying on
dicta from Lakewood—a case with facts wholly unrelated to the current
matter—the court concluded that King County “cannot compel its terms
unilaterally on the utilities,” which effectively granted the Private and
District Utilities the right to unilaterally compel their terms on the County.
RP at 60. The court ruled orally that the County lacked authority to
require negotiated Franchise Rental Compensation as a minimum term for
any franchise agreement. 1d.’

At a subsequent hearing on the utilities” proposed order, the
District Utilities argued that the trial court’s interpretation of RCW
57.08.005 enabled them to use the ROW without entering into any
franchise agreement. RP at 65-66. Because this statute has no application
to the Private Utilities, they could not articulate a basis for their continued
free occupation of the ROW. Both the District and Private Utilities
nonetheless argued that the implication of the court’s ruling was to
preclude the County from requiring a franchise, and urged the trial court to
expressly invalidate all parts of the Ordinance necessitating franchise
agreements. 1d. at 65-67. The trial court apologized “for not making [its]

rulings more clear.” Id. at 81. Rather than entering an order, the trial

" Given its ruling on the County’s authority, the trial court did not decide the issue
whether such a charge constituted a tax.

18



court demurred. Id. (“I’m going to think about this a little bit more, and
then have a ruling in the next couple of days.”).

Several days later, the trial court adopted a version of the Private
and District Utilities’ proposed order, supplementing its earlier oral ruling
with their theories. In pertinent part, the court ruled that public water and
sewer districts have their own authority to operate in the ROW under
RCW 57.08.005. Given this authority, King County can charge the
reasonable administrative costs of regulating the ROW, but it “lacks
authority to impose ‘franchise compensation’ or ‘rent’ as provided in
Ordinance 18403.” CP 2283. Although RCW 57.08.005 has no
application to private utility companies, the trial court nonetheless lumped
the Private Utilities in with the public ones. CP 2283-84. The court struck
multiple sections of the Ordinance that reference compensation (including
sections 1.F, 1.G, 7.B, 8, and 10.B and the reference to Franchise Rental
Compensation in section 10.A) and invalidated Rule RPM 9-2. Id. The
court also ruled that “Franchises are contracts which must be negotiated
and agreed upon by the parties thereto, and King County may not require
the utility defendants to enter into a franchise agreement by accepting
King County’s franchise terms.” CP 2283.

The County timely appealed and sought direct review. CP 2301.
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V. ARGUMENT

This Court reviews summary judgment orders de novo, engaging
in the same inquiry as the trial court. Amalgamated Transit Union Local
587 v. State, 142 Wn.2d 183, 206, 11 P.3d 762 (2000). Here, with regard
to the overarching question of King County’s statutory and constitutional
authority to adopt Ordinance 18403, the material facts are not in dispute.
Issues related to constitutional limitations and statutory interpretation are
questions of law reviewed de novo. Sheehan v. Cent. Puget Sound Reg’l
Transit Auth., 155 Wn.2d 790, 797, 123 P.3d 88 (2005).

There are multiple independent grounds on which this Court can
uphold Ordinance 18403 and reverse the trial court. First, for more than
100 years, King County has possessed statutory authority via RCW
36.55.010 and its predecessor statutes to charge franchise rental
compensation to utilities that use the public ROW for the provision of
service. Second, this interpretation of the County’s statutory authority is
supported by more than a century of case law and the history of the county
franchise power, particularly as contrasted to the franchising power of
cities as amended in the 1980s. Third, even apart from the county
franchise statute, Ordinance 18403 is an independently valid exercise of
the County’s authority under its home rule charter powers. It is consistent

with the County’s constitutional authority and obligation to charge
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compensation for the use of public assets. No provision of law cited by
the trial court or the District or Private Utilities conflicts with or
undermines the validity of the Ordinance under any of the above
independent grounds. On each of these alternative grounds, the trial court
should be reversed.
A. RCW 36.55.010 ALLOWS COUNTIES TO CONDITION
THE GRANT OF A FRANCHISE ON THE

ACCEPTANCE OF REASONABLE TERMS,
INCLUDING FRANCHISE RENTAL COMPENSATION.

Dating back to and consistent with the statute originally enacted in
1905, the Legislature has specifically given counties broad, discretionary
authority to grant franchises to utilities for the use of the public ROW:

Any board of county commissioners may grant franchises

to persons or private or municipal corporations to use the

right-of-way of county roads in their respective counties for

the construction and maintenance of waterworks, gas pipes,

telephone, telegraph, and electric light lines, sewers and

any other such facilities.
RCW 36.55.010 (emphasis added). The Legislature has limited this
authority only as specified in RCW 36.55.060, which in accord with the
Washington Constitution restricts franchises to no more than 50 years and
bars exclusive franchises. RCW 36.55.060 further requires that
franchisees be wholly liable for road restoration costs and relocation costs

following road upgrades, but requires counties to engage in a pre-design

consultation process when upgrading roads.
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On the face of RCW 36.55.010, the County has the discretion to
determine if, when and how it will grant a franchise. The use of “may” in
the statute signifies the broad scope of the County’s discretionary power.
See, e.g., State ex rel. Longview Fire Fighters Union, Local 828, |.A.F.F.
v. City of Longview, 65 Wn.2d 568, 570-71, 399 P.2d 1 (1965). Indeed,
when the Legislature uses “may,” a municipality may freely operate
anywhere within the boundaries set by the statute. See, e.g., City of Kent
v. Mann, 161 Wn. App. 126, 132, 253 P.3d 409 (2011). It is certainly
within the bounds of the discretion afforded by the statute for the County
to condition the grant of a franchise upon acceptance of certain reasonable
terms, including the payment of rental compensation from utilities who
seek to use the public ROW for their own operations. Based upon the
common understanding of the franchise authority dating back to statehood,
the discretionary power to grant franchises under RCW 36.55.010 has
always encompassed the power to deny or to condition such grant on
payment of consideration—whether that consideration takes the form of
rent, in-kind services, or other things of value.

This conclusion flows from the premise noted above that
“franchise agreements are treated like contracts....[t]he franchise
agreement grants a valuable property right to the grantee to use the public

streets.” City of Tacoma v. City of Bonney Lake, 173 Wn.2d 584, 590, 269
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P.3d 1017 (2012); see also State v. Home Tel. & Tel. Co. of Spokane, 102
Wash. 196, 199, 172 P. 899 (1918); State v. Super. Ct. for Spokane Cty.,
110 Wash. 396, 400, 188 P. 404 (1920). As such, it is reasonable for the
grant of a franchise to be supported by an exchange of value. See 4
MCcQUILLIN, supra, 8 1613, at 3356 (“[I]nstead of giving away franchises
without consideration, the tendency is to protect fully the interests of the
municipality, both for the present and the future”). Payment of rent for the
use of county ROW is an obvious form of consideration. See, e.g.,
Crawford v. Seattle, R. & S. Ry. Co., 97 Wash. 70, 74-76, 165 P. 1070
(1917) (treating franchise payment as consideration).

This Court, when interpreting Washington statutes granting
franchise authority to municipalities, has recognized the municipalities’
broad discretion to condition franchise grants on the utilities” acceptance
of reasonable terms. This Court’s recognition of such discretion is part of
the statutory scheme. State v. Roggenkamp, 153 Wn.2d 614, 629, 106
P.3d 196 (2005) (it “is a fundamental rule of statutory construction that
once a statute has been construed by the highest court of the state, that
construction operates as if it were originally written into it.” (internal
quotations omitted)).

Importantly, there is “no right to a franchise, unless the [County

Commissioners’] board determines that its operation will benefit the
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public.” York, 28 Wn.2d at 909; City of Spokane, 175 Wash. at 107 (“The
municipality may refuse to grant a franchise at all.”)

Because the grant of a franchise is discretionary, a municipality
has broad latitude to establish the conditions for making such a grant.
Under the county franchise statute, this Court has already determined that
a county is “vested with discretion to grant or withhold franchises as the
public interest may determine” and courts “have no jurisdiction to
interfere with the honest exercise of that discretion.” York, 28 Wn.2d at
901. If a municipality “grants a franchise, it may do so on its own terms,
conditions, and limitations,” and the utilities’ “alternative is to accept the
franchise as offered, or reject it as a whole.” City of Spokane, 175 Wash.
at 107; see also City of Everett, 97 Wash. at 268-69 (“A municipality can,
as a condition precedent to the use of its property, exact of the user such
terms and conditions as it may deem necessary to impose . . . .”) (quoting
City of St. Louis, 148 U.S. 92); 12 McQUILLIN, The Law of Municipal
Corporations, § 34:57 (3d ed. updated July 2018) (a municipality has
“entire control of its streets and the power to impose conditions on
granting a franchise to use the streets,” including “compensation for their
use by public service companies.”).

In interpreting RCW 36.55.010—the very statute at issue in this

case—the Washington Attorney General found that the practice of
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charging rent for the use of public ROW was “quite common” and that a
county, “having entire control of its streets and the power to impose
conditions on granting a franchise to use the streets, may require
compensation for their use as a condition of the grant of the right to use
them, unless forbidden by statute, or contrary to public policy.” 1977 Op.
Att’y Gen. No. 19, 1977 WL 25965, at *1 (quoting 12 MCQUILLIN, supra,
§ 34:37).% Although RCW 36.55.010 does not explicitly call out the right
to condition the grant of a franchise on compensation, the Attorney
General concluded: “a county may similarly impose reasonable fees for
the various other kinds of franchises which are authorized to be granted by
RCW 36.55.010.” Id. at *3.

As noted above, King County Prosecutor Magnuson reached
similar conclusions in 1935 when opining on the language of the county
franchise statute. 1935 Op. King Cty. Pros. Att’y No. 59 at 9 (authorizing
county commissioners, “for revenue,... [to] fix a pole line permit fee
through a franchise charge, in the nature of rental, for the use and
occupation of county rights-of-way” (internal quotations omitted)).
Specifically, the “power to grant a franchise includes the power to name
the terms and conditions of the grant, where the legislature has not

prescribed the same.” Id. at 7. Where the Legislature does not establish

8 See also Davis v. King Cty., 77 Wn.2d 930, 933, 468 P.2d 679 (1970) (recognizing
“considerable weight” afforded to formal Attorney General opinions).
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franchise conditions, but leaves them within the discretion of the county,
then “the power, to so fix, vests in the county commissioners.” Id. at 8.

Prosecutor Charles O. Carroll opined similarly decades later:

The delegated authority as set forth in RCW 36.55.010

granted to the county discretionary franchise power by use

of the words “may grant franchises,” and the only

limitations in this power are set forth in RCW 36.55.060.

There is no express or implied prohibition which would

limit the power of the county to charge reasonable rates for

franchises.
1970 Op. King Cty. Pros. Att’y No. 29 at 2. This opinion found authority
under RCW 36.55.010 to charge for cable television franchises. Id. “The
amount of the rate charged is a policy question to be determined by the
County Council and is subject to the limitation that the rate must be
reasonable under the circumstances.” Id. at 3 (citing City of Spokane, 175
Wash. at 107).

Echoing the above reasoning, this Court reaffirmed in Burns v.
City of Seattle, 161 Wn.2d 129, 142, 164 P.3d 475 (2007), that “generally,
a franchise fee is a bargained-for exchange by the franchisee for a
privilege that could otherwise be denied to it.” (Emphasis added).

The trial court failed to take notice of these authorities. Its
interpretation of RCW 36.55.010 incorrectly focused on what franchise

terms the statute allowed to the exclusion of the foundational statutory

discretion afforded counties to set franchise terms and conditions,
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including reasonable rental compensation. York, 28 Wn.2d at 901.
Essentially, the trial court improperly read “may” out of the statute. A
statute should not be interpreted in a manner that renders any portion
(including the word “may”) “meaningless or superfluous.” Cent. Puget
Sound Reg’l Transit Auth. v. WR-SRI 120th N. LLC, 191 Wn.2d 223, 234,
422 P.3d 891 (2018) (internal quotations omitted). Because King County
has broad statutory discretion to grant or deny franchises, the adoption of
Ordinance 18403 as a manifestation of that discretion fell squarely within
the County’s lawful authority under RCW 36.55.010.

B. PROPERLY CONSTRUED, RCW 36.55.010 ALLOWS

COUNTIES TO CHARGE FRANCHISE RENTAL
COMPENSATION.

Apart from the broad discretion afforded to counties in the
language of RCW 36.55.010, all other applicable rules of statutory
construction support King County’s ability to condition the grant of a
franchise on the acceptance of reasonable terms per the Ordinance,
including compensation for the use of public ROW by public and private
utilities. This Court’s “first priority in statutory interpretation is to
ascertain and carry out the Legislature’s intent.” Cent. Puget Sound Reg’l

Transit Auth., 191 Wn.2d at 233 (internal quotations omitted).
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1. Cities and Counties Historically Had Broad Power to
Impose Conditions, Including Compensation
Requirements, on the Grant of Franchises.

For cities and counties, statutes granting franchise powers have
existed for well over 100 years, and as noted above, this Court has
routinely interpreted those statutes to allow franchise rental compensation.
Under these circumstances, the scope of the County’s franchise authority
should continue to be interpreted in light of the strong historical practices
that have permitted franchise rental compensation for over 100 years. See
In re Reed, 136 Wn. App. 352, 361, 149 P.3d 415 (2006) (“The law is well
settled that the Legislature is deemed to acquiesce in the court's
interpretation of a statute if no change is made for a substantial time after
the decision”); Bowles v. Wash. Dep’t of Ret. Sys., 121 Wn.2d 52, 63-64,
847 P.2d 440 (1993) (greater weight attaches to an Attorney General
opinion when the Legislature has not acted to overturn that interpretation);
Holt v. Sather, 81 Mont. 442, 264 P. 108, 114 (1928) (“common usage and
practice under the statute or a course of conduct indicating a particular
understanding of it will frequently be of great value in determining its real
meaning” (quotations omitted)).

This Court’s franchise decisions date back to the first municipal
statute post-statehood. The Washington Legislature granted broad city

and town control over public roads, including the grant of franchises for
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railroads, pipes, and other facilities in the public streets.” This Court
interpreted that 1890 act as an extensive grant of franchise authority
empowering such cities to “hedge any such [franchise] privileges with all
the conditions that the state itself could impose.” Tacoma Ry. & Power
Co. v. City of Tacoma, 79 Wash. 508, 510, 515, 140 P. 565 (1914).%
Consistent with this broad power, this Court has repeatedly

interpreted municipal franchise authority as empowering the franchisor to
require reasonable monetary compensation from utilities for the privilege
of occupying and using the public ROW. See City of Everett, 97 Wash. at
268-69; City of Spokane, 175 Wash. at 107-08; State ex rel. Pac. Tel. &

Tel. Co., 19 Wn.2d at 278.

% See, e.g., Laws of 1889-1890, ch. 7, § 117 (authorizing third class cities to “establish,
lay out, alter, keep open, open, improve and repair streets, sidewalks, alleys, squares and
other public highways and places within the city...and generally to manage and control
all such highways and places” and “[t]o permit, under such restrictions as they may deem
proper, the laying of railroad tracks, and the running of cars drawn by horses, steam or
other power thereon, and the laying of gas and water pipes in the public streets, and to
construct and maintain, and to permit the construction and maintenance of, telegraph,
telephone and electric light lines therein”); 8 154 (containing similar authority for town
councils); 8 5 (similarly authorizing first class cities to improve streets and control their
use, “and to prescribe the terms and conditions upon which the same may be so used, and
to regulate the use thereof”). The Legislature amended these provisions after 1890 but
maintained the authority of cities and towns to grant franchises. See, e.g., Laws of 1891,
ch. 156, § 3; Laws of 1903, ch. 113, § 9.

% In Tacoma Ry. & Power Co., this Court upheld the City of Tacoma’s ability to grant a
franchise to an electricity provider with a condition that the provider not furnish
electricity for lighting purposes within the City. 79 Wash. at 515; see also State ex rel.
City of Tacoma v. Sunset Tel. & Tel. Co., 86 Wash. 309, 319-21, 150 P. 427 (1915)
(upholding city’s condition requiring that a telephone franchise not be assigned or
transferred without the city’s consent); State v. Super. Ct. for Spokane Cty., 87 Wash.
582, 587, 152 P. 11 (1915) (first class cities have the power to impose conditions when
franchises are granted).
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This interpretation is consistent with the above-mentioned article
VII1, section 7 of the Washington Constitution (prohibiting the gift of
municipal property), and the well-settled principle that franchises are
valuable property rights. 2 WILCOX, supra, at 773 (“Compensation is
supposed to represent payment by the company either in a lump sum or by
annual instal[IJments for the capital value, so to speak, of the franchise.”);
4 McQUILLIN, supra, 8§ 1645, at 3452-55 (“A municipal corporation,
having entire control of its streets and power to impose conditions on
granting a franchise to use the streets, may require compensation for their
use by public service companies, as a condition of the grant of the right to
use them, unless forbidden by statute . . . .” (footnotes omitted)).

In reaching its conclusions regarding compensation, this Court
followed the reasoning of the United States Supreme Court in City of St.
Louis, 148 U.S. at 97-99, which approved St. Louis’s practice of charging
utilities for the placement of poles along city streets. See City of Everett,
97 Wash. at 267-68; City of Spokane, 175 Wash. at 107-08. Observing
that the utility’s infrastructure occupied a fixed portion of the ROW, the

United States Supreme Court noted that “it is the giving of the exclusive
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use of real estate, for which the giver has a right to exact compensation,
which is in the nature of rental.” 148 U.S. at 99.™*

To this day, this Court continues to follow the same principles,
namely that franchises grant “valuable property right[s]” for which
consideration may be required. Bonney Lake, 173 Wn.2d at 592 (internal
quotations omitted); Burns, 161 Wn.2d at 144 (“Because a franchise is a
valuable property right, it is a privilege for which cities, historically, have
exacted compensation in the form of free services or a cash payment.”).

In sum, consistent with the history of franchises and their increased
importance in regulating and maintaining control of public ROW, this
Court has for more than a century upheld the right to impose conditions,
including reasonable compensation requirements, in conjunction with
granting a franchise. This is the purpose of Ordinance 18403.

2. The Legislature Preserved Counties’ Authority to Require

Compensation for Franchises Even After Partially
Eliminating Cities’ Power to Charge Franchise Fees.

King County’s statutory franchising authority must also be

considered in the context of related statutory provisions and the statutory

1 In addition to the City of St. Louis case, this Court relied on decisions from other states
indicating such charges were in the nature of rental for use and occupation of public
streets. See City of Spokane, 175 Wash. at 108-09 (citing City of Springfield v. Postal
Tel.-Cable Co., 253 I1l. 346, 97 N.E. 672 (1912); City of Springfield v. Interstate Indep.
Tel. & Tel. Co., 279 Ill. 324, 116 N.E. 631 (1917); Lewis v. Nashville Gas & Heating Co.,
162 Tenn. 268, 40 S.W.2d 409 (1931); City of Hartford v. Connecticut Co., 107 Conn.
312, 140 A. 734 (1928); City of Mitchell v. Dakota Cent. Tel. Co., 25 S.D. 409, 127 N.W.
582 (1910); Tulare Cty. v. City of Dinuba, 188 Cal. 664, 206 P. 983(1922)).
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scheme as a whole. See State v. Larson, 184 Wn.2d 843, 848, 365 P.3d
740 (2015). Here, that analysis demonstrates an additional and compelling
reason to reverse the trial court’s decision.

Washington cities and counties enjoyed nearly identical
franchising powers from 1905 until 1982, when the Legislature
specifically eliminated the authority of Washington cities to charge
franchise rental compensation for certain utilities, but maintained this
capacity for Washington counties. See RCW 35.21.860(1); Burns, 161
Whn.2d at 145-46. The Legislature’s decision in 1982 to leave the broad,
discretionary franchise authority of counties untouched while it
simultaneously limited the authority of cities is dispositive evidence of
legislative intent and further undermines the trial court’s ruling.

Cities and counties had nearly identical franchise authority when
this Court decided the City of Spokane, City of Everett, and Dep’t of Pub.
Serv. cases, supra. Compare Laws of 1889-1890, ch. 7, 8§ 117
(authorizing cities “[t]o permit, under such restrictions as they may deem
proper, the laying of railroad tracks, and the running of cars drawn by
horses, steam or other power thereon, and the laying of gas and water
pipes in the public streets, and to construct and maintain, and to permit the
construction and maintenance of, telegraph, telephone and electric light

lines therein) with Laws of 1905, ch. 106, 8§ 1 (providing that counties are
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“authorized and empowered to grant franchises to persons or corporations
to use the county roads and streets in their several counties outside of the
incorporated towns and cities for the construction and maintenance of
waterworks, gas pipes, telephone, telegraph, and electric light lines . . . .”);
see also 1935 Op. King Cty. Pros. Att’y No. 59 at 7 (noting that counties
and cities were on equal footing in the matter of granting franchises).

This equivalence between cities and counties over franchise
authority only changed in 1982 when the Legislature significantly limited
the franchise compensation authority for cities and towns. See Laws of
1982, 1st Ex. Sess., ch. 49 (“Act”). The 1982 Act expressly prohibited
cities and towns from imposing “a franchise fee or any other fee or charge
of whatever nature or description upon the light and power, telephone, or
gas distribution businesses.” 1d., 8 2(1) (codified as amended at RCW
35.21.860(1)). Importantly, the Act’s plain language barred only cities
and towns from imposing franchise fees and is limited only to franchises

for electricity, telephone and gas.*

12 Several of the districts in this case have entered into post-1982 franchise agreements
with cities involving a variety of fees and charges arising from the provision of utility
service in the public ROW. See CP 1850-51 (Highline Water District pays annual
“Franchise Payment” to City of Normandy Park in the form of a percentage of its annual
revenue); CP 1878-80 (similar for King County Water District No. 111 and City of
Kent); CP 1913-15 (same between Southwest Suburban Sewer District and City of Des
Moines); CP 1940 (Woodinville Water District pays City of Kirkland a set charge per
foot of ROW used).
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In contrast, the Legislature made absolutely no changes to
counties’ broad discretionary authority to grant franchises or to condition
those grants upon payment of rental compensation. Ordinance 18403 is
consistent with this retained authority and powerful evidence that the
Legislature acted with purpose. The Legislature knows how to limit
municipal franchising authority, but it did not take this action with
counties. As such, there can be little doubt that the trial court erred in
limiting county franchise authority and overturning the provisions of
Ordinance 18403.

3. Interpreting RCW 36.55.010 to Allow Counties to

Condition Franchise Agreements with Private Utilities on

the Payment of Franchise Rental Compensation is
Consistent with Const. art. VIII § 7.

The Private Utilities have never articulated any basis for locating
their facilities in the public ROW without a franchise or payment of
consideration. See CP 1029-40, 1783-1803. To the contrary, this Court
has long held that there is no inherent right to conduct private business in
the public streets. See, e.g., Hadfield v. Lundin, 98 Wash. 657, 660, 168 P.
516 (1917); Baxter-Wyckoff Co. v. City of Seattle, 67 Wn.2d 555, 560-61,
408 P.2d 1012 (1965).

Interpreting RCW 36.55.010 to permit uncompensated private use

of public ROW for revenue generation contravenes article V111, section 7
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of the Washington Constitution: “No county...shall...give any . ..
property ... to orinaid of any individual, association, company or
corporation, except for the necessary support of the poor and infirm.”*3
(Emphasis added). In adopting this provision and its counterpart, article
VIII, section 5, “the framers intended to prevent the harmful “effects on
the public purse of granting public subsidies to private commercial
enterprises, primarily railroads.”” City of Tacoma v. Taxpayers of City of
Tacoma, 108 Wn.2d 679, 701-02, 743 P.2d 793 (1987) (quoting
Marysville v. State, 101 Wn.2d 50, 55, 676 P.2d 989 (1984)); see also
David D. Martin, Washington State Constitutional Limitations on Gifting
of Funds to Private Enterprise: A Need for Reform, 20 SEATTLE U. L.
REv. 199, 203 (1996) (in adopting sections 5 and 7, the framers were
“primarily concerned with...the protection of taxpayers and the public
purse from the consequence of corporate political clout”).

Article VII1, section 7 precludes any arrangement where the

Private Utilities are allowed to freely use the ROW for their own revenue

generating purposes. The simple fact that private utilities benefit the

13 The state analog to this clause, article V111, section 5, provides that “[t]he credit of the
state shall not, in any manner be given or loaned to, or in aid of, any individual,
association, company or corporation.” Article VIII, section 5 applies to the state while
article V111, section 7 applies to counties, cities, towns, and other municipal corporations.
Article VIII, sections 5 and 7 are similar, see CLEAN v. State, 130 Wn.2d 782, 797, 928
P.2d 1054 (1996) (interpreting article V111, sections 5 and 7 to have the same prohibitions
and exceptions), except that article VIII, section 7 (applicable to counties like King
County) explicitly restricts gifting of public “property.”
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public (for a charge) is not “a public purpose” that would avoid a
constitutional violation, nor are such utilities “poor and infirm.” See
Wash. State Highway Comm’n v. Pac. Nw. Bell Tel. Co., 59 Wn.2d 216,
224, 367 P.2d 605 (1961) (state payment of utility relocation costs would
violate article VIII, section 5 of the Constitution; although utility
companies in question performed a public service, “[t]he performance of
such service does not constitute a state purpose for the reason that the
facilities are owned and operated by entitles other than the sovereign state
of Washington”). Rather, “what is required is that the public lessor
receive a rental amount which represents a fair return, under all the
surrounding factual circumstances, for the use and occupancy, by the
private person or organization involved, of the particular property.” 1978
Op. Att’y Gen. No. 10, 1978 WL 23890, at *4. Consistent with the
Washington Constitution, Ordinance 18403 does nothing more than ensure
compensation at a market value based on the value of the land actually
used by the private utilities.

This Court interprets statutes to be constitutional to the extent
possible. ZDI Gaming, Inc. v. State ex rel. Wash. State Gambling
Comm’n, 173 Wn.2d 608, 619, 268 P.3d 929 (2012). If RCW 36.55.010 is
properly interpreted to allow King County to receive rental compensation

for the private use of public ROW, it avoids a gift of public property and a
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violation of article V111, section 7.** The Ordinance should be affirmed on
this additional basis.

4. For Public Districts, RCW 36.55.010 Should Be Interpreted
Consistently with Other Related Statutes.

King County’s interpretation of its franchising authority under
RCW 36.55.010 is also consistent with other related statutes — including
the statute governing the Public Districts (RCW 57.08.005) and state
accountancy laws. “[R]elated statutory provisions must be harmonized to
effectuate a consistent statutory scheme that maintains the integrity of the
respective statutes.” State v. Velasquez, 176 Wn.2d 333, 336, 292 P.3d 92
(2013). The trial court erred in failing to do so.

a. RCW 57.08.005 Applied to the Public Districts Does Not
Vitiate the County’s Authority under RCW 36.55.010.

The District Utilities argued below that RCW 57.08.005 grants

"15__to use the

them an unqualified right—a so-called “statutory franchise
public ROW and precludes King County from exercising its franchise

authority under RCW 36.55.010. But as the District Utilities conceded,

14 At the time this provision was drafted, the framers of the Washington Constitution
were grappling with the need for and impact of utility and transportation franchises.
Article 1, section 8, the franchise clause, is another variation on a “dominant theme” in
the Washington Constitution “that laws should be general in application and special
interests should not be permitted to obtain privileges or carve out unjustified
immunities.” Jonathan Thompson, The Washington Constitution’s Prohibition on
Special Privileges and Immunities: Real Bite for “Equal Protection” Review of
Regulatory Legislation?, 69 Temp. L. Rev. 1247, 1255 (1996). Use of the ROW for free
in perpetuity would also violate the franchise clause. See also infra, section V.B.4.b.

1> The term “statutory franchise” does not exist in Washington case or statutory law.
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see CP 1708-11, RP at 46, there is no conflict between Ordinance 18403’s
Franchise Rental Compensation provisions and RCW 57.08.005. The
District Utilities” claim that RCW 57.08.005 overrides RCW 36.55.010 is
incorrect, and the trial court incorrectly relied on RCW 57.08.005 to
invalidate the Ordinance.

First, RCW 57.08.005’s plain text refutes any claim that the
District Utilities have a statutory right to occupy the ROW without a
franchise or payment of compensation. Nothing in the statute grants
franchises or any other property rights to the District Utilities. To the
contrary, the statute empowers these districts, “by purchase or
condemnation,” to “acquire” property rights necessary for their purposes.
RCW 57.08.005(1) (emphasis added). With respect to locating utilities in
the public ROW, that necessary property right is a franchise. See, e.g.,
Burns, 161 Wn.2d at 144; Bonney Lake, 173 Wn.2d at 590. As discussed
supra, Section V.A, RCW 36.55.010 provides the County with explicit
authority to grant such franchises.

Nor do RCW 57.08.005’s provisions authorizing the laying of
water and sewer pipes along public streets amount to a “statutory

116

franchise.” Far from granting a “valuable property right”~" in the form of

a franchise, these provisions simply grant water-sewer districts the

% Burns, 161 Wn.2d at 144.
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municipal corporate power to locate their facilities within public ROW
and authorize them to acquire the necessary property rights or permissions
to do so. See RCW 57.08.005(1), (3), (5). Such acquisition envisions, or
at the least does not preclude, compensation.

Interpreting RCW 57.08.005 to allow perpetual and unrestricted
use of the ROW would render the statute’s purchase and acquisition
language meaningless. A district would have no need to purchase or
acquire lands, property and property rights, or rights of way necessary for
its purposes as authorized under RCW 57.08.005(1), (3), and (5) if it
already had those rights under a so-called “statutory franchise” to limitless
use of county road ROWSs. This Court should interpret the statute “so that
all the language used is given effect, with no portion rendered meaningless
or superfluous.” G-P Gypsum Corp. v. Dep’t of Revenue, 169 Wn.2d 304,
309, 237 P.3d 256 (2010) (internal quotations omitted).

Second, even if the Court proceeds beyond the plain text of RCW
57.08.005, the statute must be harmonized with the County’s established
franchise authority under RCW 36.55.010. Am. Legion Post No. 149 v.
Wash. State Dep’t of Health, 164 Wn.2d 570, 588, 192 P.3d 306 (2008)
(“Statutes are to be read together, whenever possible, to achieve a

harmonious total statutory scheme....” (internal quotations omitted)).
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When correctly interpreted, RCW 57.08.005 merely allows water-
sewer districts to locate their facilities within the public ROW whenever
they have obtained a legal franchise from a county under RCW 36.55.010.
The key to harmonizing these statutes is the language in RCW 36.55.010,
which specifically extends county franchise authority to “persons or
private or municipal corporations.” (Emphasis added).’ Title 57 water-
sewer districts (such as the District Utilities at issue here) are “municipal
corporations” by statute, see RCW 57.04.060, meaning that application of
RCW 36.55.010 to the District Utilities is irrefutable.

Cases addressing alleged intersections of authority between
different units of government (i.e., “sibling rivalries”) further support the
above harmonization. In such cases, this Court analyzes the legislative
intent behind the enabling legislation at issue. See Olympic View Water &
Sewer Dist. v. Snohomish Cnty., 112 Wn.2d 445, 448, 772 P.2d 998
(1989); City of Everett v. Snohomish Cty., 112 Wn.2d 433, 440-41, 772

P.2d 992 (1989).

" The “municipal corporations” language was added to the county franchise statute in
1937. See Laws of 1937, ch. 187, § 38. However, the language in prior statutes
authorizing the grant of franchises to “persons or corporations” was intended to cover the
grant of franchises to public utilities. See Laws of 1905, ch. 106 (“AN ACT giving to
County Commissioners the power to grant certain public utility franchises on County
roads and streets...” (emphasis added)); see also 1936 Op. King Cty. Pros. Att’y No. 17
at 4 (concluding that it was “legally necessary” for a public district to obtain a franchise
from the county).
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Relevant here, in Olympic View, this Court addressed a zoning
dispute between a water and sewer district and a county. The district
argued it had authority under chapters 56.08 and 57.08 RCW®2 to establish
a shop and storage facility on property in the county without complying
with the county zoning code, while the county claimed its zoning authority
under chapter 36.70 RCW was paramount. 112 Wn.2d at 446-47. This
Court examined the statutory authority granted by the legislature to both
the district and the county and concluded the legislature intended that the
district comply with the county’s zoning code:

Here, the Legislature in empowering water and sewer

districts to maintain and supply waterworks, maintain and

operate systems of sewers, and to acquire property
necessary for such purposes, provided no detailed standards

to guide such districts in selecting sites for facilities such as

the shop and storage facility at issue herein. Further, the

Legislature did not purport to preempt the field of zoning

regulations or otherwise oust counties of their zoning
authority in such cases.

Id. at 448-49. The Court indicated, however, that the county could not
“erect impenetrable barriers against the projects of other subunits of
government merely because it possesses zoning authority.” Id. at 449.

Similar to the case in Olympic View, here the legislature, in

empowering Title 57 water-sewer districts to use the public ROW and

18 Water districts and sewer districts were previously addressed separately in Titles 56
and 57 RCW. Several years after Olympic View was decided, such districts were
combined and reclassified as “water-sewer districts” governed by Title 57 RCW. See
Laws of 1996, ch. 230, § 101.
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acquire the property rights necessary to do so, did not purport to supersede
longstanding county franchise authority, which includes the authority to
set terms and conditions and receive reasonable compensation for the use
of public ROW as discussed above. As one commentator observed, such a
deviation from the longtime understanding of franchise authority should
not be inferred:

It is sometimes difficult, however, to determine whether...a

statute actually confers authority to use the streets without

the consent of the municipality; but statutes granting a

franchise to a public utility company and including therein

a general right to use the streets and alleys of a

municipality or municipalities, should not be construed as

an express grant of the right to use such streets or alleys

without the consent of the municipality, unless it is clearly

apparent that such was the intention of the legislature.
4 McQUILLIN, supra, 8 1620, at 3379 (footnotes omitted) (emphasis
added).

Finally, as discussed supra, section V.B.2, the legislature could
have (but did not) limit county franchise authority in 1982 when it limited
city franchise power. And given the long history of utilities and
governmental units entering franchise agreements in this state, there can
be no argument that a franchise requirement imposes an “impenetrable
barrier” against public water-sewer districts’ use of the ROW for their

facilities. Accordingly, this Court should interpret chapter 57.08 RCW

and RCW 36.55.010 harmoniously as the legislature intended—i.e., that
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where the county ROW is at issue, water-sewer districts may use the
ROW subject to county authority to require a franchise.
b. Application of Ordinance 18403 to the Public Districts
To Allow Franchise Rental Compensation Is Consistent
With the Washington Constitution and With State
Accountancy Laws.
Not only do the plain language and the statutory scheme with
respect to RCW 57.08.005 fail to support the District Utilities’ claim of a
free “statutory franchise,” but interpreting the statute to establish such a
property right would run afoul of (1) the franchise clause of the
Washington Constitution and (2) the state accountancy statute. The
franchise clause prohibits “granting irrevocably any privilege, franchise or
immunity....” Const. art. I, § 8. This provision prohibits “a franchise
which is granted irrevocably, in perpetuity.” 1968 Op. Att’y Gen. No. 32,
1968 WL 90987, at *1 n.1. To the extent the trial court interpreted RCW
57.08.005 to permit utilities to operate in county ROW in perpetuity
without payment of compensation, the result is an unconstitutional
perpetual franchise. See id. at *3-4 (declining to interpret the third-class

city franchise statute as implying legislative intent to authorize third-class

cities to grant perpetual, irrevocable franchises).
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The District Utilities’ claim of a “statutory franchise” granting
them the right to use county ROW without compensation also runs afoul
of Washington’s accountancy statute. Under RCW 43.09.210,

All service rendered by, or property transferred from, one

department, public improvement, undertaking, institution,

or public service industry to another, shall be paid for at its

true and full value by the department, public improvement,

undertaking, institution, or public service industry receiving

the same . . ..

RCW 43.09.210(3) (emphasis added). This statute applies to both state
and local government activities and prohibits one government entity from
receiving services or property from another government entity for free or
at reduced cost absent a specific statutory exemption. State v. Grays
Harbor Cty., 98 Wn.2d 606, 610, 656 P.2d 1084 (1983); see also Bonney
Lake, 173 Wn.2d at 592.

Here, King County is trustee for the interests of the public in
county ROW (a public asset). See Cunningham v. Weedin, 81 Wash. 96,
98, 142 P. 453 (1914) (“A county holds an easement in its highways in
trust for the public.”). King County must protect those interests in dealing
with “another government entity” (such as a public utility) that seeks to
use the public ROW to advance the interests of its own constituents.

Bonney Lake, 173 Wn.2d at 592; see also 1997 Op. Att’y Gen. No. 5,

1997 WL 674591 at *3 n.3. Accordingly, public utilities must pay for
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their continuing use of that public asset. The trial court’s invalidation of
franchise rental compensation allows uncompensated use of the ROW in
violation of RCW 43.09.210(3).

In sum, RCW 36.55.010 is properly interpreted to support a
county’s authority to condition the grant of a franchise on the payment of
franchise rental compensation. Because Ordinance 18403 is well within
the county’s authority, the trial court erred in relying on the District
Utilities” enabling legislation to invalidate key portions of the ordinance.

C. KING COUNTY, AS A HOME RULE CHARTER

COUNTY, HAS INDEPENDENT AUTHORITY TO
LEGISLATE FRANCHISE RENTAL COMPENSATION.

Even if the Court disagrees that the County’s discretionary power
to grant franchises under RCW 36.55.010 includes the power to require
consideration, reversal is still required. At the very least, the Legislature
has not explicitly barred King County from obtaining franchise rental
compensation like it did with Washington cities. As a result, Ordinance
18403 is properly sustained under King County’s broad home rule powers.

A substantial portion of the Utilities” briefing below rested on the
faulty assertion that the County has only “limited agency powers to act on
behalf of the State” or is limited to powers expressly granted under RCW
36.75.020 as a “mere agent of the State.” See CP 104-06, 1034. The trial

court erroneously adopted a version of this argument in its oral ruling,
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concluding that the “statutes are silent as to any rents based on usage” and
that the County “lacked the authority to impose a franchise compensation,
rent.” RP at 59-60; see also CP 2283-84. The proper question for a home
rule charter county is not whether state statutes explicitly authorize the
County’s adoption of Ordinance 18403, but rather whether the Ordinance
is expressly prohibited under state law. The answer here is no, which
further sustains King County’s authority to pass Ordinance 18403.

Under constitutional “home rule,”*°

the legislative body of a
charter county has as broad legislative powers as the State, unless
expressly restricted by state law. King Cnty. Council v. Pub. Disclosure
Comm’n, 93 Wn.2d 559, 562-63, 611 P.2d 1227 (1980).% In adopting the
county home rule provision by constitutional amendment, the people of
Washington sought “the right to conduct their purely local affairs without
supervision by the state, so long as they abided by the provisions of the
constitution and did not run counter to considerations of public policy of
broad concern, expressed in general laws.” State ex rel. Carroll v. King

Cty., 78 Wn.2d 452, 457-58, 474 P.2d 877 (1970).

King County’s home rule charter as authorized by article XI,

19 See Const. art. X1, § 4 (“Any county may frame a ‘Home Rule’ charter for its own
government subject to the Constitution and laws of this state . . . .”).

0 See also, e.g., Sw. Wash. Chapter, Nat’l Elec. Contractors Ass’n v. Pierce Cty., 100
Whn.2d 109, 123, 667 P.2d 1092 (1983); Carlson v. San Juan Cty., 183 Wn. App. 354,
368, 333 P.3d 511 (2014).
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section 4 contains two relevant provisions. Section 110 provides, “The
county shall have all of the powers which it is possible for a home rule
county to have under the state constitution.” And Section 220.20 reads:

The county council shall be the policy determining body of

the county and shall have all legislative powers of the

county under this charter. The county council shall

exercise its legislative power by the adoption and
enactment of ordinances.... The specific statement of
particular legislative powers shall not be construed as
limiting the legislative powers of the county council.
These charter provisions allow King County to exercise broad home rule
powers so long as it acts within the bounds of the state constitution and the
general laws, which it has in adopting Ordinance 18403.

Neither the utilities nor the trial court identified any statute or
constitutional provision expressly prohibiting or limiting King County’s
regulation of the ROW or imposition of Franchise Rental Compensation
under the Ordinance. See, e.g., State ex rel. Schillberg v. Everett Dist. J.
Ct., 92 Wn.2d 106, 108, 594 P.2d 448 (1979) (“A statute will not be
construed as taking away the power of a municipality to legislate unless
this intent is clearly and expressly stated.”). Rather, the trial court adopted
the utilities’ position that no statute specifically authorizes such action.
This ruling erroneously transposes the County’s authority as a charter

county. Because no statute or constitutional provision prohibits the

County’s action in enacting Ordinance 18403, the County had authority to
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do so on this additional and alternative ground.
D. NO OTHER ARGUMENT ADVANCED BELOW

PRECLUDES CHARGING FRANCHISE RENTAL
COMPENSATION FOR USE OF THE ROW.

King County expects that the Private and District Utilities will
again argue that Franchise Rental Compensation under the Ordinance is
(1) an unlawful tax under Covell v. City of Seattle, 127 Wn.2d 874, 905
P.2d 324 (1995), or (2) precluded by Lakewood. These arguments fail.

First, when a municipality is charging rent for the use of property,
the traditional Covell test for determining a tax or regulatory fee, has little
or no applicability. In City of Snoqualmie v. King Cty. Exec. Dow
Constantine, 187 Wn.2d 289, 386 P.3d 279 (2016), this Court clarified
“that in some instances, the [Covell] test is too limited because it was not
designed to account for the full spectrum of other government charges—
some of which will be neither taxes nor regulatory fees.” 1d. at 300 (citing
Hugh D. Spitzer, Taxes vs. Fees: A Curious Confusion, 38 GONz. L. REV.
335, 352 (2002-2003)); see also Burns, 161 Wn.2d at 145, 161; Spitzer,
supra, at 352 (noting that “[r]egulatory fees are only one variety, a rather
narrow variety, of user fees”); 16 EUGENE MCQUILLIN, The Law of
Municipal Corporations, § 44:24 (3d ed. updated July 2018)

(acknowledging existence of different types of municipal fees).
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As in Snoqualmie, Franchise Rental Compensation is neither a tax
nor a regulatory fee. Franchise Rental Compensation is not a tax because
it compensates King County for use of its ROW property and is paid in
exchange for the valuable property right received. See Burns, 161 Wn.2d
at 144. Nor is Franchise Rental Compensation a regulatory fee. See
Snoqualmie, 187 Wn.2d at 300. “The character of a charge is determined
by the nature of the right for which it was to be paid.” Burns, 161 Wn.2d
at 144. “Because a franchise is a valuable property right,” any
compensation in exchange for a franchise is “in the nature of rental for the
use and occupation of the streets.” 1d. at 143-44 (quotations omitted).

Moreover, that the compensation here is in the nature of rent is
evident from the fact that it is based on the real property value of the
ROW and the utility’s use of that asset. See CP 1231, 1273. Accordingly,
the Franchise Rental Compensation is neither a tax, nor a regulatory fee,
but “[s]uch charges as these have been quite generally held to be in the
nature of rental for the use and occupation of the streets.” Spokane Gas,
175 Wash. at 108. The dichotomy articulated in Covell “fails to recognize
the existence of alternative charges,” such as Franchise Rental
Compensation, and is therefore inapplicable. Spitzer, supra, at 336.

Second, the trial court seemingly adopted the District and Private

Utilities’ erroneous contention that Lakewood, 106 Wn. App. 63,
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prohibited the County from requiring a franchise for use of the ROW.*
However, any reliance on Lakewood to invalidate Ordinance 18403 is
error because the opinion does not address the County’s statutory and
constitutional home rule authority, historical practice, this Court’s cases
interpreting the franchise power, and other constitutional and statutory
prohibitions. These factors, which are discussed above, conclusively
support King County’s authority to adopt Ordinance 18403, including the
determination to condition the grant of a franchise on reasonable
compensation for the use of public ROW. King County is permitted to
establish its minimum and reasonable terms for entering into franchise
agreements.?? In choosing to locate their facilities within the public
ROW, utilities fall within the extensive authority of counties to grant,
deny, or condition franchises.

VI CONCLUSION

For the foregoing reasons, King County respectfully requests that
this Court reverse the grant of summary judgment for the Private and

District Utilities and direct entry of summary judgment for King County.

?! See RP at 60; CP 2283.

22 As Washington case law recognizes, a utility also can challenge the reasonableness of a
proposed franchise condition. See supra, sections IV.A, V.A. King County’s opening
ask in negotiations for the rental amount is based on an “across-the-fence” appraised
value of the ROW. CP 1231-33, 1235. A limiting factor, adopted pursuant to Rule RPM
9-2, further ensures that the final negotiated amount is reasonable and fair in relation to
the fair market value of the ROW. CP 1233-34, 1275.
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jkovalenko@insleebest.com

Attorneys for Defendants

Hugh D. Spitzer
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Seattle, WA 98105
spitzerhd@gmail.com
Attorney for Defendants

Richard Jonson

Jonson & Jonson, P.S.

2701 1% Ave, Suite 350
Seattle, WA 98121
Richard@jonson-jonson.com
Attorneys for Intervenor-
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David F. Jurca

Helsell Fetterman LLP
1001 4™ Ave, Suite 4200
Seattle, WA 98154
djurca@helsell.com
Attorneys for Intervenor-
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Philip A. Talmadge
Talmadge/Fitzpatrick/Tribe
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Suite C
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KI NG COUNTY 1200 King County Courthouse

516 Third Avenue
Seattle, WA 98104

Signature Report

November 8, 2016

Ordinance 18403

Proposed No. 2016-0521.3 Sponsors Balducci, Upthegrove, Lambert and

Dembowski

AN ORDINANCE setting the reasonable compensation,
fees and costs to be paid by a utility company applying for
a franchise or using the right-of-way of county roads under
a franchise, and authorizing a utility company to make a
forbearance payment to King County; amending Ordinance
17515, Section 4, as amended, and K.C.C. 4A.675.020,
Ordinance 17515, Section 8, as amended, and K.C.C.
4A.675.030, Ordinance 1710, Section 2, as amended, and
K.C.C. 6.27.020, Ordinance 1710, Section 3, and K.C.C.
6.27.030, Ordinance 10171, Section 1, as amended, and
K.C.C. 6.27.054, Ordinance 1710, Section 6, as amended,
and K.C.C. 6.27.060, Ordinance 1711, Section 4, as
amended, and K.C.C. 14.44.040 and Ordinance 11790,
Section 1, as amended, and K.C.C. 14.44.055 and adding

new sections to K.C.C. chapter 6.27.

BE IT ORDAINED BY THE COUNCIL OF KING COUNTY:
SECTION 1. Findings:
A. RCW 36.75.020 grants King County broad authority to establish and regulate

the use of county roads.

APP. 1



20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

Ord nance 18403

B. RCW 36.55.010 authorizes King County "to grant franchises . . . to use the
right-of-way of county roads . . . for the construction and maintenance of waterworks, gas
pipes, telephone, telegraph, and electric light lines, sewers and any other such facilities."

C. RCW 80.32.010 authorizes the legislative authority of King County to grant
authority and prescribe the terms and conditions for the construction, maintenance and
operation of electrical lines for the transmission of electrical power upon, over, along or
across the county streets and roads.

D. King County grants franchises to public and private utility companies that
authorize the utility companies to use the right-of-way of county roads to provide utility
service within King County and elsewhere. Franchises grant a valuable property right to
utility companies to use the right-of-way, which allows the utility companies to profit and
benefit from the use of the right-of-way in a manner not generally available to the public.

E. Utility companies must apply for a franchise to use the right-of-way under
K.C.C. chapter 6.27. Franchises are memorialized in a franchise agreement that is
negotiated by the parties and approved by the King County council. King County
currently recovers from utility companies some but not all of the cost of reviewing and
processing the application for a franchise and in some cases has reserved the right in
franchise agreements to be compensated for the use of the right-of-way that is authorized
by a franchise.

F. In exchange for the valuable property right to use the right-of-way, King
County has authority to require utility companies to provide reasonable compensation.

G. Under these authorities and in light of the valuable property right granted by a

franchise, it is in the best interests of the public to require a utility to provide reasonable
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Ordinance 18403

compensation in return for its use of the right-of-way of county roads. In pursuing the
best interests of the public, King County intends to evaluate the use of the right-of-way
by utilities not subject to the requirement for reasonable compensation in this ordinance,
and as appropriate to extend the requirement for reasonable compensation to such
utilities.

H. RCW 35.58.050 authorizes King County to perform water supply and water
pollution abatement and RCW 58.08.010 authorizes the County to establish a public
utility district to form an electric utility, which authorities provide the opportunity for
King County to establish its own municipal utilities for the benefit of the public.

I. To assure access to the right-of-way of county roads, to increase long term
certainty as to the compensation due for use of the right-of-way, and to ease the
administrative burden of determining such compensation, some utility companies may
desire to enter into an agreement to pay a negotiated amount in exchange for a
commitment from King County to grant a franchise and to forbear from competing with
the utility company or from requiring the utility company to pay reasonable
compensation for use of the right-of-way. Subject to approval by the King County
council, such an agreement would be in the best interests of the public.

Ordinance 17515, Section 4, as amended, and K.C.C. 4A.675.020
are each hereby amended to read as follows:

A. The franchise application fee for a party requesting a new franchise, an
amended franchise, a renewal((;)) or extension of an existing franchise or a transfer of its

franchise rights under K.C.C. 6.27.054 is two thousand five hundred dollars.
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Ord nance 18403

B. The advertising fee under K.C.C. 6.27.054 is the full advertising costs
associated with the application.

C. The real estate services section of the facilities management division may
assess a surcharge to recover the actual costs (( ) as specified in K.C.C.
6.27.054.B.

Ordinance 17515, Section 8, as amended, and K.C.C. 4A.675.030

are each hereby amended to read as follows:

A. The right-of-way construction permit application fee for a party requesting a
permit under K.C.C. chapter 14.44, is two hundred dollars, as specified in K.C.C.
14.44.040.A.

B. The real estate services section of the facilities management division may

assess a surcharge to recover the actual costs (( )) as specified in K.C.C.
14.44.040.B.
((
)

Ordinance 1710, Section 2, as amended, and K.C.C. 6.27.020 are

each hereby amended to read as follows:

((

franchise
approved by the King County council in order to use the right-of-way of county roads for

the construction and maintenance of waterworks, gas pipes, telephone, telegraph and
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Ordinance 18403

88 electric lines, sewers, cable TV and petroleum products and any other such public and
89  private utilities. This requirement may be waived for the purpose of issuing
90 (( )) right-of-way construction permits as provided in K.C.C. 14.44.055.
91 Ordinance 1710, Section 3, and K.C.C. 6.27.030 are each hereby
92  amended to read as follows:
93 Applications for (( )) franchises shall be submitted, in a form
94  approved by the (( ) division, to the clerk
95  ofthe King County council.
96 Ordinance 10171, Section 1, as amended, and K.C.C. 6.27.054 is
97  hereby further amended to read as follows:
98 A. A party requesting a new franchise, an amended franchise, a renewal((;)) or
99  extension of an existing franchise or a transfer shall pay a franchise
100  application fee as set forth in K.C.C. 4A.675.020. The fee is for ((
101 )) the administrative
102 costs (( )) incurred in the processing of the
103  franchise application. The franchise application fee is payable at the time ((the
104 ) . In addition, each
105  applicant shall pay an advertising fee as set forth in K.C.C. 4A.675.020.B. ((Eranehise
106 ))Advertising fees are not refundable, even if the application is

107  disapproved.

108 B. The real estate services section may require applicants to reimburse the ((real
109 )) county for the actual costs ( )) incurred by the
10 (( )

5
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111 issuance, renewal , amendment((;-extension)) or transfer
112 of ((&)) franchise rights, to the extent the costs exceed the costs of

113  processing the application recovered by the application fee. The payment of actual cost
114  balances shall be made at the time of the franchise issuance.

115 C. If a franchise is granted to an applicant, the real estate services section may

116  require the grantee of the franchise to reimburse the county for

118  limited to costs incurr abatements and enforcement.

119 D. The facilities management division is authorized to establish rules or policies
120  that define actual costs that may be charged to an applicant for a_

121 of a franchise under subsections B. and C. of this section. Costs

122

123 not limited to costs for:

124

125

126

127 4. Data processing and computer;

128

129 vironmental assessment.

130 E. The facilities management division is authorized to establish rules or policies
131  to assess annual administration charges to grantees of franchises under subsection C. of
132 this section to reasonablv cover the costs incurred by the county in g

133 franchises. Ifthe facilities management di
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134  the real estate services secti

135

136 the administration

137 E. All(( )) payments received under this section shall be
138  credited to the county current expense fund. fee received
139  K.C.C. 4A.675.020.A. and mbursement of actual costs

140 under K.C.C. 6.27.054.B. sh

141 by K.C.C. 6.27.060.B

142 ((B-)) G. This section shall not apply to franchise applications, amended
143 renewal ) of exi or transfers
144  ((made)) s or franchise administration under the county's cable

145  television regulations, K.C.C. chapter 6.27A.

146 SECTION 7. Ordinance 1710, Section 6, as amended, and K.C.C. 6.27.060 are
147  each hereby amended to read as follows:

148 A. All franchises (( )) shall be consistent with the
149  following criteria:

150 1. A previously approved comprehensive plan for the applicant; if required to
151  have such a plan by K.C.C. 13.24.010;

152 2. The county ((¢))Comprehensive ((p))Plan;

153 3. The standards of good practice regarding accommodation of utilities on

154  county road right-of-way as stated in the King County Road Standards, ((pursuantte

155 )) under ((€))chapter 136-40 WAC;
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156 4, The franchise shall include provisions requiring the grante eto
157

158

159

160

161  damages, including environmental damages, caused by, arising out of, or incidental to the
162

163 B.

164  requirement that the grantee provide the county with franchise compensation under

165  section 8 of this ordinance in return for the right to use the right-of-way

166 C. In addition, all franchises granted for water and sewer utilities shall be

167  consistent with the following criteria:

168 1. Health and sanitation regulations of the Seattle-King County
169  public health (( )) and the state;
170 2. County standards for water mains and fire hydrants

171  water facilities and services as defined in ch

172 authority in chapter 70.315 RCW, except when the county is acting as a customer or as a
173 nrvevnr the orantes of 4 water ntilitv nrhica chall at nn avnence ta the rniinty

174 ression water facilities

175

176  suppression activities during fire events. The costs incurred by the grantee for such fire
177  suppression water facilities and services shall be credited against any franchise

178  compensation required by K.C.C. 6.27.060.B;
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179 3. The grantee of the franchise shall, at no expense to the county, repair all

180  existing facilities that it owns within county road rights-of-way, including all appurtenant
181  facilities and service lines connecting its system to users, if ((sueh)) the repair is required
182 by the county for any reasonable purpose;

183 4. The grantee of the franchise shall, at no expense to the county, adjust, remove
184  or relocate existing facilities with county road rights-of-way, including all appurtenant
185  facilities and service lines connecting its system to users, if the county determines

186  ((sueh)) the adjustment, removal or relocation is reasonably necessary to allow for an

187  improvement or alteration planned by the county in ((sueh)) the road right-of-way. The
188  county shall give the grantee written notice of ((saeh)) the requirement as soon as

189  practicable, at the beginning of the (( )

190 stage for projects that are part of the county's capital improvement program,
191  including such available information as is reasonably necessary for the grantee to plan for
192  ((sueh)) the adjustment, removal or relocation;

193 5. For projects that are a part of the county's capital improvement program, in
194  addition to any other notice given to the grantee of the franchise, the county shall provide
195  avertical and horizontal profile of the roadway and drainage facilities within it, both

196  existing and as proposed by the county, and the proposed construction schedule;

197  notwithstanding any permit conditions that may later be applied to the county project, this
198  initial design information shall be given at least ((186)) days before
199  construction is scheduled to begin, except in cases of urgent construction or emergencies.
200  The grantee shall respond to this notice, and to any later notices of revised designs based

201 on permit conditions, within no more than ((38)) thirty days by providing to the county
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the best available information as to the location of all of the grantee's facilities, including
all appurtenant facilities and service lines connecting its system to users and all facilities
that it has abandoned, within the area proposed for the public works project. The county
shall offer the grantee the opportunity to participate in the preparation of bid documents
for the selection of a contractor to perform the public works project as well as all required
adjustments, removals or relocations of the grantee's facilities. ((Saehk)) The bid
documents shall provide for an appropriate cost allocation between the parties. The
county shall have sole authority to choose the contractor to perform ((sueh)) the work.
The grantee and the county may negotiate an agreement for the grantee to pay the county
for its allocation of costs, but neither party shall be bound to enter into such an
agreement. Under such an agreement, in addition to the grantee's allocation of contractor
costs, the grantee shall reimburse the county for costs, such as for inspections or soils
testing, related to the grantee's work and reasonably incurred by the county in the
administration of ((such)) the joint construction contract((s)). ((Sueh)) The costs shall be
calculated as the direct salary cost of the time of county professional and technical
personnel spent productively engaged in ((sueh)) the work, plus overhead costs at the
standard rate charged by the county on other similar projects, including joint projects
with other county agencies((z)); and

6. The grantee of the franchise shall, at no expense to the county, assume the
following obligations with respect to facilities connected to its system that are within
county road rights-of-way and ((whieh)) that it does not own, including appurtenant

facilities and service lines connecting its system to users:
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a. The grantee shall apply for, upon request and on behalf of the owner of the
facilities, a county right-of-way construction permit for any repairs required for ((sueh))
the facilities(( ) owner agrees to reimburse the grantee for
all costs incurred by the grantee and any other reasonable conditions the grantee requires
as a precondition to applying for the permit. All work to be performed in the county
right-of-way shall comply with all conditions of the county permit and all applicable
county requirements. The grantee may at its option perform any part of the repair with its
own forces or require the owner to employ a contractor for that purpose, ((
stuech)) contractor is approved by the county;

b. In the event that the county determines emergency repair of ((sueh)) the
owner's facilities is necessary to halt or prevent significant damage to county road rights-
of-way or significant threats to the health, safety or welfare of parties other than the
owner or the occupants of the building served by ((sueh)) the facilities, the grantee shall
take prompt remedial action to correct the emergency to the county's approval, which the
county shall not unreasonably withhold; and

c. When the county or its contractor provides notice to the grantee, ((pursuant
te)) chapter 19.122 RCW, of its intent to excavate with county road
rights-of-way, the grantee shall provide to the county or its contractor the best
information available from the grantee's records or, where reasonable, from the use of
locating equipment as to the location of ((sueh)) the facilities, including surface markings
where these would reasonably be of use in the excavation. If the grantee fails to make
good faith efforts to provide the ((abeve)) information

within the deadlines provided by chapter 19.122 RCW, the grantee shall
11
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old the county harmless for all claims and reasonable costs that result
from damage to ((sueh)) the facilities if ((sueh)) the damage occurs as a result of the
failure to provide ((sueh)) the information. Nothing in this subsection is intended or shall
be construed to create any rights in any third party or to form the basis for any obligation
or liability on the part of the county or the grantee toward any third party, nor is anything
in this subsection intended or to be construed to alter the rights and responsibilities of the
parties under chapter 19.122 RCW, as amended.

NEW SECTION. SECTION 8. There is hereby added to K.C.C. chapter 6.27 a
new section to read as follows:

A. Each franchise for electric, gas, water or sewer utilities granted by King
County shall include a requirement that the grantee of the franchise provide the county
reasonable compensation in return for the right to use the right-of-way for the purposes of
constructing, operating, maintaining and repairing utility facilities and related
appurtenances, which for the purposes of this section is "franchise compensation." This
requirement and the process outlined in this section for determining franchise
compensation shall apply to franchises granted after the effective date of this ordinance,
and to existing franchises that include terms that authorize compensation in return for the
right to use the right-of-way. For the purpose of determining franchise compensation
under this section, an applicant for a franchise and a grantee of an existing franchise that
includes terms that authorize compensation in return for the right to use the right-of-way

is "the applicant."
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B. Franchise compensation shall be in the nature of rent and shall be paid
annually. Franchise compensation may be in the form of money, in-kind services or
other nonmonetary benefits, accruing to King County.

C. Franchise compensation shall be determined through consideration of the
following relevant factors, not all of which must be applied to each franchise: the land
value of right-of-way within the applicant's service area; the approximate amount of area
within the right-of-way that will be needed to accommodate the applicant's use; a
reasonable rate of return to King County for the applicant's use of the right-of-way; the
business opportunity made available to the applicant; density of households served; a
reasonable annual adjustment; and other factors that are reasonably related to the value of
the franchise or the cost to King County of negotiating the franchise.

D. The facilities management division is authorized to establish policies that
create a process for the determination of franchise compensation. These policies may
include different processes for the determination of franchise compensation depending on
the size and complexity of the franchise. As part of the process, the facilities
management division may request from the applicant information relevant to the
determination of franchise compensation. Also as part of the process, the facilities
management division shall make a reasonable estimate of franchise compensation and
provide that estimate to the applicant. Thereafter, the applicant shall have a reasonable
opportunity to suggest adjustments to the estimate in order to reach agreement with King
County as to the amount and type of franchise compensation.

NEW SECTION. SECTION 9. There is hereby added to K.C.C. chapter 6.27 a

new section to read as follows:
13
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291 A. The executive is authorized to consider alternative means of providing utility

292 services, including but not limited to:

293 1. Establishing a King County utility to provide utility services, or
294 2. Granting nonexclusive franchises.
295 B. In exchange for a forbearance payment by a utility company, the county may

296  contract with the utility company:

297 1. To forbear from establishing a King County utility to compete with the utility
298  company; and

299 2. To forbear from requiring the utility company to provide the county

300 reasonable compensation in return for the right to use the right-of-way as required by
301  K.C.C.6.27.060.B.

302 C. The forbearance agreement may take the form of a franchise agreement, an
303 interlocal agreement under chapter 39.34 RCW or an agreement under other contracting
304 authority, and shall be subject to approval by the King County council.

305 NEW SECTION. SECTION 10. There is hereby added to K.C.C. chapter 6.27 a
306 new section to read as follows:

307 If any person or entity installs or maintains utility facilities in the right-of-way of
308  county roads without the required franchise, or has not complied with the terms of an
309 existing franchise, the executive is authorized to initiate legal proceedings to seek all

310 legal and equitable remedies to effectuate this chapter, including, but not limited to:

311 A. Ejecting a person or entity occupying the right-of-way of county roads that

312 refuses to enter into a franchise with King County or to pay franchise compensation as

14
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required by K.C.C. 6.27.060.B., or an application fee or other cost related to use of the
right-of-way;

B. Confirming the reasonableness of the franchise compensation required by
K.C.C. 6.27.060.B. that is sought by King County;

C. Enforcing the terms and conditions of a franchise; or

D. Revoking a franchise.

NEW SECTION. SECTION 11. There is hereby added to K.C.C. chapter 6.27 a
new section to read as follows:

In addition to judicial enforcement under section 10 of this ordinance, the
manager of the real estate services section and the director of the road services division
are authorized to enforce this chapter and any rules or regulations adopted under this
chapter in accordance with the enforcement and penalty provisions of K.C.C. Title 23. A
citation under K.C.C. 23.32.010.A.1.a. for violation of this chapter and any rules or
regulations adopted under this chapter shall be in the amount of two hundred fifty to one
thousand dollars, depending on the amount of right-of-way being occupied by the person
or entity responsible for code compliance. A violation of a notice and order under K.C.C
23.32.010.A.1.b. for violation of this chapter and any rules or regulations adopted under
this chapter shall be two hundred fifty to one thousand dollars, depending on the amount
of right-of-way being occupied by the person or entity responsible for code compliance.

SECTION 12. Ordinance 1711, Section 4, as amended, and K.C.C. 14.44.040 are

each hereby amended to read as follows
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A. Each application for a right-of-way construction permit requires a fee payable

to the (( )) county as set forth in K.C.C. 4A.675.030 for the
administrative costs (( )) of processing the application.

B. The real estate services section shall have the authority to require applicants to

reimburse the (( )) county for the actual costs ((and-all
)) incurred by the (( )) county as a result of issuance,

renewal or amendment of a right-of-way construction permit, to the extent the costs ((and
)) exceed the costs of processing the application recovered by the
application fee. The payment of actual costs shall be made at the time of permit issuance.
Ordinance 11790, Section 1, as amended, and K.C.C. 14.44.055
are each hereby amended to read as follows:
A. ((F))the facilities management division may issue

right-of-way construction permits to unfranchised utilities Thereafter the facilities

under the following circumstances:
1. When the Seattle-King County department of public health has
(«( ) to the fac divi that the proposed
work is necessary to address a public health hazard; ((e#))

2. When the road services division of the department of transportation has

(( ) that the proposed
work is necessary to address actual or imminent damage to county
right-of-way or to address hazards to users of county right-of-wa;
or

16
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3. If the unfranchised utility is involved in goo
county that is likely to result in a franchise that will be submitted to the council for
s certified that status in writ
in a letter that shall be filed with the clerk of the council i
and an electronic copv with the clerk of the council. who shall retain the original and
an electronicc  to all
B. No right-of-way construction permit for sewer or water facility construction
shall be issued unless the facilities management division receives a determination from
the chair of the utilities technical review committee that the proposed work is consistent
with the King County Comprehensive Plan codified in K.C.C. Title 20 and with K.C.C.

13.24.132, 13.24.134, 13.24.138 and 13.24.140.
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368 C. The permit applicant shall be required to meet all conditions of this chapter

369  except K.C.C. 14.44.050.A. and C.

370

Ordinance 18403 was introduced on 10/24/2016 and passed as amended by the
Metropolitan King County Council on 11/7/2016, by the following vote:
Yes: 7 - Mr. Gossett, Ms. Lambert, Mr. McDermott, Mr. Dembowski

Mr. Upthegrove, Ms. Kohl-Welles and Ms. Balducci
No: 2 - Mr. von Reichbauer and Mr. Dunn

Excused: 0

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

J. Joseph McDermott, Chair

ATTEST:

4“ . ,0 1Y ]OMA

Melani Pedroza, Acting Clerk of the Council

APPROVED this \q AT oy on‘&'JDV, 2016.

— ok

e—-Dow Constantine, County Executive

SS:€ Wd L1 AoN 9jg;
EVY e

TINNOI A fNp: .
)4337333 INIM

Attachments: None
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Document Code No.: RPM-9-2-PR

Title: Rules For Determining Franchise Compensation under K.C.C 6.27.080
Effective Date: January 29, 2018

Authorities: King County Code 6.27; Ordinance 18403

Keywords: Franchise Cgjnpensatigyf, Utilities; Right-of-Way Franchises
Sponsoring Agency: fa f’,-;vul,-.,_"” agement Division

signature: \\ q/'? King County

Date signed:

l. Purpose
K.C.C. 6.27.080 requires that each electric, gas, water, and sewer utility operating under
a franchise provide the county reasonable compensation in return for the right to use the
right-of-way for the purposes of constructing, operating, maintaining, and repairing utility
facilities and related appurtenances. This rule describes a standardized approach for
determining franchise compensation.

1l. Applicability and Audience
This rule applies to the Facilities Management Division when determining franchise
compensation for electric, gas, water. and sewer utilities.

HI. Definitions

—_—

“Assessor’ means the King County Assessor.

2. “Assessed Land Value” means the land value of parcels in the Franchise Area, as
established by the Assessor, using parcels that are not exempt from property tax.

3. “Facilities Management Division” or “FMD” means the division within the Department
of Executive Services responsible for issuing Utility franchises.

4. “Franchise Area” means the area in unincorporated King County for which the Utility
requests a franchise.

5. “Franchise Compensation” shall be in the nature of rent and shall be paid annualily.
Franchise Compensation may be in the form of money, in-kind services or other
nonmonetary benefits, accruing to King County. Franchise Compensation shall be
provided in return for the valuable property right to use the right-of-way for the
purposes of construction, operating, maintaining and repairing utility facilities and
related appurtenances.

6. “Franchise Use Area” means the approximate amount of area within the ROW that
will be available to accommodate the Utility’s use.

7. “Geographic Information System” or “GIS” means the King County system which
captures, stores, manipulates, and presents certain spatial and geographic data.

8. “Right-of-Way” or “ROW” means County road rights-of-way within unincorporated
King County, whether maintained, unmaintained, opened, or unopened.

9. “Utility” means any organization that places electric, gas, water, or sewer

infrastructure under, over, within, or across the ROW.
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V. Policy
1. Determination of Franchise Compensation

1.1 FMD shall make an estimate of Franchise Compensation for each Utility
and provide that estimate to the Utility. The estimate will be provided after FMD
has gathered sufficient information from the Utility, through its franchise
application, to perform the basic estimation steps described below. The Utility
shall thereafter have a reasonable opportunity to suggest adjustments to the
estimate in order to negotiate and reach agreement with King County on the
amount and type of Franchise Compensation. The Utility and King County shall
at the same time negotiate the other terms of the franchise agreement if the
Utility does not have an existing franchise agreement. A franchise will not be
issued to a Utility that fails to reach an agreement on Franchise Compensation
and the other terms of a franchise agreement with the County.

1.2 King County owns the ROW, which is a substantial public asset. A
franchise agreement grants a valuable property right to a Utility to use the ROW.
Due to the nature of a Utility, use of the ROW is continuous and extends even
after the expiration of a prior franchise agreement. In order to reflect the value to
the Utility for this continued use and provide appropriate compensation to the
public, Franchise Compensation will accrue as of the effective date of this rule
unless otherwise required by an existing franchise agreement or agreed to by the
parties.

1.3 The agreed upon Franchise Compensation will be included in the
franchise agreement, and shall be subject to an annual inflationary adjustment
and to a full adjustment every five years, as agreed upon by the parties. The full
adjustment will be consistent with the process set forth in this rule for determining
franchise compensation.

2. Methodology to Estimate Franchise Compensatidn

The estimate of Franchise Compensation for each Utility is based on the land
value of the ROW within the Utility’s Franchise Area and the approximate amount
of area within the ROW that will be available to accommodate the Utility’s use.
FMD shall perform the following basic steps to estimate Franchise Compensation
for each Utility:

2.1.  Establish the per-square-foot value of the land adjacent to the ROW in
the Franchise Area by dividing the total Assessed Land Value of parcels
adjacent to the ROW in the Franchise Area by the total square feet of
such parcels, as provided by GIS.

2.2.  Establish the value of the Franchise Use Area for the Utility through the
following steps:

2.2.1. Calculate the Franchise Use Area by multiplying the approximate

number of linear feet of the ROW available to be occupied by the
Utility by the width of a typical Utility easement.
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2.2.2. Reduce the Franchise Use Area by multiplying the Franchise Use
Area by a factor that accounts for facility location (aerial or
underground).

2.2.3. Multiply the reduced Franchise Use Area by the per square foot
value of land adjacent to the ROW calculated in Section 2.1,
above. This is the value of the Franchise Use Area.

2.2.4. When performing the calculations in Section 2.2, the following
criteria will be applied:

2.2.4.1.  The approximate number of linear feet of the ROW
available to be occupied by the Utility will be the length
of the ROW in the Franchise Area as determined by
GIS. If the Utility provides verifiable information
specifying the location of its facilities under, over, within
or across the ROW, then the County will reduce the
number of linear feet used in the calculation to the
number of linear feet of the ROW occupied by the
Utility.

2.2.4.2.  The width of a typical Utility easement and the
adjustment for aerial or underground facility locations
will allow for:

a. Reasonable clearances from other utilities;

b. Modest and varied appurtenant uses in the ROW,
such as sewer access facilities, water and sewer
lines connecting to customers, meters, hydrants,
power poles, and transformers; and

c. Reasonable access for construction, maintenance
and repair.

2.2.4.3. FMD will determine the width it assigns for a typical
Utility easement and the reduction for aerial or
underground facility locations and post these
determinations on the FMD website. FMD may
periodically reassess these determinations, and will
post updates on the FMD website.

2.2.4.3.1 FMD may, on a case-by-case basis, adjust
the assigned width of a typical Utility
easement and/or the reduction for aerial or
underground facility location if the size and
location of the Utility’s facilities are
significantly different than those
contemplated in the development of this rule.
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Calculate the estimated annual Franchise Compensation for the Utility by
applying a rate of return to the value of the Franchise Use Area calculated
in Section 2.2.3, above.

2.3.1. FMD will determine the rate of return and post this determination
on the FMD website. FMD may periodically reassess this
determination and will post updates on the FMD website.

Financial impact limiting factor.

2.4.1. In order to ensure that the estimate of annual Franchise
Compensation is reasonable, FMD will evaluate whether the
methodology produces an estimate of annual Franchise
Compensation that exceeds the monthly financial impact limiting
factor established by FMD.

2.4.2 In order to determine if the financial impact limiting factor is
exceeded, FMD will divide the estimated annual Franchise
Compensation amount by twelve to obtain the estimated monthly
Franchise Compensation amount. FMD will then divide the
estimated monthly Franchise Compensation amount by the total
number of Utility customers. If the resulting number exceeds the
monthly financial impact limiting factor, then FMD will recalculate
the estimate of the annual Franchise Compensation.

2.4.3 Where necessary under Section 2.4.2, FMD will recalculate the
estimate of the annual Franchise Compensation by adding the
product of the number of residential customers multiplied by the
monthly financial impact limiting factor to the product of the
number of non-residential customers multiplied by the estimated
monthly Franchise Compensation amount, and will then multiply
the resulting number by twelve. The resulting amount will be the
estimate of the annual Franchise Compensation.

2.4%8. FMD will determine the monthly financial impact limiting factor and
will post this determination on the FMD website. FMD may
periodically reassess this determination, and will post updates on
the FMD website.

Crossings. Some Utilities may occupy the ROW via only one or more
crossings from one side of the ROW to the other side of the ROW. In
these instances, the calculation of Franchise Compensation shall be the
same as described above, with the following exceptions:

2.5.1. In Section 2.1, divide the Assessed Land Value of the parcels
adjacent to the ROW on each side of the crossing by the total
square feet of such parcels, as provided by GIS.

2.5.2. In Section 2.2.1, use the actual square footage of the area of
the ROW where the crossing is located instead of multiplying
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the approximate number of linear feet available to be occupied
by the Utility by the average width of a Utility easement.

2.5.3. Lateral connections to a facility within the ROW are not
considered to be crossings.

Implementation Plan

This rule becomes effective for FMD on January 29, 2018. FMD is responsible for
implementation of this rule. FMD shall post this rule on the Real Estate Services page of
its website.

Maintenance

This rule will be maintained by FMD or its successor agency.

Consequences for Noncompliance

A franchise will not be issued to a Utility that fails to reach an agreement on Franchise
Compensation and the other terms of a franchise agreement with the County. Nothing in

this rule limits any legal or equitable remedies available to the County. See K.C.C.
6.27.150.
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36.55.010. Pipe line and wire line franchises on county roads, WA ST 36.55.010

West's Revised Code of Washington Annotated
Title 36. Counties (Refs & Annos)
Chapter 36.55. Franchises on Roads and Bridges (Refs & Annos)

West's RCWA 36.55.010
36.55.010. Pipe line and wire line franchises on county roads

Currentness

Any board of county commissioners may grant franchises to persons or private or municipal corporations to use the
right-of-way of county roads in their respective counties for the construction and maintenance of waterworks, gas pipes,
telephone, telegraph, and electric light lines, sewers and any other such facilities.

Credits
[1963 ¢ 4 § 36.55.010. Prior: 1961 ¢ 55 § 2; prior: 1937 ¢ 187 § 38, part; RRS § 6450-38, part.]

Notes of Decisions (4)

West's RCWA 36.55.010, WA ST 36.55.010
The statutes and Constitution are current with all legislation from the 2018 Regular Session of the Washington
Legislature.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Honorable Michael R. Tabler, Wash. AGO 1977 NO. 19 (1977)

Wash. AGO 1977 NO. 19 (Wash.A.G.), 1977 WL 25965
*1 Office of the Attorney General

State of Washington
AGO 1977 No. 19
September 27, 1977

COUNTIES—FEES—FRANCHISES—IMPOSITION OF COMPENSATORY FRANCHISE FEE BY COUNTY
A county granting a franchise pursuant to RCW 36.55.010 may impose a reasonable franchise fee in return for the
granting of a franchise to a cable television company, and likewise, may also impose similarly reasonable fees for the
various other kinds of franchises which are authorized to be granted by RCW 36.55.010.

Honorable Michael R. Tabler
Prosecuting Attorney
Douglas County

P.O. Box 338

Waterville, Washington 98858

Dear Sir:

This is written in response to your recent letter in which you have requested our opinion on the following two questions:
“1. Is a county entitled to a franchise fee for franchises which are granted to a cable television company pursuant to
RCW 36.55.010?

“2. If the franchise fee contemplated in the above question is properly chargeable by a county as against a cable television
company, may a county impose similar fees for the various other franchises which are granted as per RCW 36.55.010?”

We answer your questions in the manner set forth in our analysis.
ANALYSIS

RCW 36.55.010 provides that:

“Any board of county commissioners may grant franchises to persons or private or municipal corporations to use the
right of way of county roads in their respective counties for the construction and maintenance of waterworks, gas pipes,
telephone, telegraph and electric light lines, sewers and any other such facilities.”

We would agree with you that this statute is broad enough to encompass a cable television franchise. It is further true,
as you have pointed out, that nothing contained therein, nor in any other section of Chapter 36.55 RCW, expressly
authorizes the imposition of a franchise fee. Nevertheless, it appears to be a generally recognized principle of law that:

“A municipal corporation, having entire control of its streets and the power to impose conditions on granting a franchise
to use the streets, may require compensation for their use by public service companies, as a condition of the grant of the

right to use them, ! unless forbidden by statute, 2 or contrary to public policy. 3 The grantee may be required to pay a
certain portion of its receipts as compensation for the use of streets, 4 or a certain percentage of its net earnings, ora

certain percent of the dividends declared, % or a license fee of a certain sum for each car to be paid annually to the city, 7
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Honorable Michael R. Tabler, Wash. AGO 1977 NO. 19 (1977)

or an annual tax on each mile of its tracks. 8 Sometimes the payment of a percentage of gross receipts is in lieu of licenses
and license taxes, as well as in lieu of property taxes.”

See, 12 McQuillin, Municipal Corporations, § 34.37, and cases cited therein. Included among those cases, notably, are
the following two Washington supreme court decisions: Seattle Gas Co. v. City of Seattle, 192 Wash. 456, 73 P. 2d 1312
(1937), and Spokane v. Spokane Gas & Fuel Co., 182 Wash. 475, 47 P. 2d 671 (1935).

*2  Also of interest is the matter of general practice. Although none of the various statutes authorizing cities, towns
or counties to grant franchises (such as RCW 36.55.010, supra), appear to contain express authority to impose
compensatory fees, it is our understanding that the practice of doing so is quite common. See, for example, Ordinance
No. A-2682 of the City of Walla Walla, copy enclosed, which has been in effect now for nearly thirty years and specifically
provides, in § 9, for a franchise fee equivalent to 3% of a grantee's gross operating revenue.

Further evidencing this same general acceptance of the validity of reasonable franchise fees are two publications by the
Bureau of Governmental Research and Services of the University of Washington. First, in Report No. 131, “Franchises
in the State of Washington” (1956), the following discussion appears at page 29:

“XIX. CONSIDERATION FOR FRANCHISE AND TAXES. A franchise may provide that the consideration for
granting a franchise may be (1) the payment of a certain flat sum of money, (2) an amount equal to a fixed percentage of

the grantee's gross operating revenue within the city, or (3) certain free services (e.g. a certain number of free telephones,
a certain amount of free water, or one or more of the foregoing items). Sometimes cities have been able to negotiate a
franchise in which the city reserves the right to modify the amount of above items from time to time during the life of
the franchise and to alter them as financial needs may require. However, unless a ceiling is fixed on the amount of such
modification or increase, they may be difficult to negotiate because of the unknown financial commitment involved. In
addition, where the franchise fee is small, cities require the grantee to pay a business and occupation tax to the city; this,
in turn, may be on a flat fee or gross revenue basis. Payments based upon a certain per cent of the gross revenue of a
telephone company made to a city under a telephone franchise are considered as 'general operating expense' and may not
be passed on to the telephone ratepayers within the respective cities within which the telephone company is operating
pursuant to franchises as a separate item on the telephone bill of the ratepayers, but becomes an obligation of the entire
system of the company within the state, whereas payments made for municipal business and occupation taxes pursuant
to municipal taxing ordinances may be passed on entirely to the telephone ratepayers within the city imposing such a
tax and included as separate items on their telephone bills. In other words, in each city that imposes such taxes, the tax
of that particular city will be reflected in the telephone bills within that city only.”

Secondly, in the bureau's Information Bulletin No, 181, “Natural Gas—Regulation by Washington Cities” (1956), a
similar indication of existing practice will be found at page 9, as follows:

“In consideration for the valuable rights and privileges granted to private utilities in franchises to use streets, alleys, and
other public properties, a number of cities and towns, by negotiation, have required the franchise holder to pay a fixed

>

sum of money and /or a certain percentage of its gross revenue. . ..’

*3 It would seem to us that the foregoing principles are equally applicable to a franchise granted by a county under
RCW 36.55.010, supra. Accordingly, we would conclude that a county may impose a reasonable franchise fee in return
for the granting of a franchise to a cable television company pursuant to the provisions of that statute. And, likewise, a
county may similarly impose reasonable fees for the various other kinds of franchises which are authorized to be granted
by RCW 36.55.010.

We trust that the foregoing will be of some assistance to you.
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Honorable Michael R. Tabler, Wash. AGO 1977 NO. 19 (1977)

Very truly yours,

Slade Gorton

Attorney General

Philip H. Austin

Deputy Attorney General

Wash. AGO 1977 NO. 19 (Wash.A.G.), 1977 WL 25965

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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CHAPTER XLIV

COMPENSATION FOR FRANCHISES AND TAXATION OF
PUBLIC UTILITY PROPERTIES.

513, Compeansation based on a false 546, Taxation of intangible rights and

theory or an unfortunate con- street, fixtures as real estate.

dition. 547. Methods of assessing franchise
544 Taxation of physical property out- values.

side of the streets. 548. Uses and abuses of franchise tax-
545, Various forms of specific franchise ation.

taxes

543. Compensation based on a false theory or an unfortu-
nate condition. —The public streets are supposed to be open
to the free use of all the citizens on equal terms. There can
be no satisfactory reason for granting a special privilege in
the public streets to certain individuals primarily for the
purpose of enabling them to make money out of it. If the
granting of fianchises is to be defended at all, it must be de-
fended on the assumption that they are granted as a con-
venient means of securing the performance of a necessary
public function. In every case the obligations imposed should
fully offset the value of the special privileges granted. Other-
wise the city government finds itself playing favorites among
the people from whom it springs and upon whose will it rests.
It is not denied that a company undertaking to furnish a
public utility under a franchise should have the right to get
a reasonable profit on its investment, but there is no reason
why anybody should be permitted to get rich by means of
public franchises. People do not get rich on six per cenf.
The terms of a franchise need be only as liberal as is neces-
sary to induce people to put their money into the snterprise,
considering the rate of profit allowed, the gLustamey of the
income and the safety of the capital invesle 1. The granting
of a franchise on more liberal terms is monstrous, as it is
simply the granting to certain individuals of the right o levy
tribute npon the rest of the.people. If the city absorbs this
tribute in its entirety through the compensation requirements

1
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of the franchise, the transaction changes its character some-

a tax on land values alone; but a franchise to use a strect is
a land value, and logically it would be no violation of the
single tax theory to treat the public highways like other land
and charge for their exclusive or special use the market price,
or “all the traffic will bear.” The single taxers, however,
would in almost every case join with men belonging to other
schools of economic and political thought in asserting the
expediency of maintaining the streets as a common, undivided
asset of the city open to the free use of all the people. This
free use evidently cannot be maintained if special franchises
are granted on such terms as to enable the franchise holders
to make unusual profits from their occupancy of the streets.
Where the principle of compensation is voluntarily adopted
by a city in the granting of a franchise, unless the compensa-
tion is strictly limited to the amount of the additional expense
incurred by the government on account of the exercise of the

_use may be as widely distributed among the people as pos-
gible.
There ave unfortunate conditions, however, which some-
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the public treasury. It is on this ground that the special
franchise tax in New York can be - justified. It has un-
doubtedly helped to bankrupt the stock-jobbing companies
that have for many years been exploiting the streets of New
York City, but it would be a grave mistake to repeal or sus-
pend the law except on condition that the companies affected
by such action should surrender their perpetual franchises
and submit themselves to the legitimate public control
naturally attaching to the agents of government.

In strictness, we should differentiate between compensation
and taxation. They are supplementary. One is not in the
ordinary sense a substitute for the other. Compensation is
supposed to represent payment by the company either in a
lump sum or by annual instalments for the capital value, so
to speak, of the franchise. Iven if such payments are ade-
quate, that fact does not constitute a reason why the capital
value of the franchise should not be taxed, if under all the
conditions the franchise has any such value. If a man buys a
piece of land from the city, he does not think of setting up
the claim that he should be exempted from taxation on ac-
count of this land just because he has paid for it. TIf, how-
ever, instead of paying for the land outright, he pays an
anmual rental equal to the full annual value of the land,
compensation and taxation are merged, and no further taxes
can be levied on the property. The city is under no obligation
to give people either land or franchises in order to get the
right to tax them. Of course, if franchises of great value
have been given away, that is an added reason for taxing
them. Taxation is a weapon that ean be used after the fran-
chises have gone out of the control of the public authoriti.s;
compensation is something that must be determined when the
grants are made. Sound public policy would require that
there be no compensation for franchises, for the reason that
the special privilege involved in a franchise grant should be
so loaded down with obligations as to have no special value.
If, however, special privileges having special value have been
granted, then by all means they should be taxed. In saying
that a franchise grant should be so loaded down with obli-
gations as to have no special value either to be paid for or to
be taxed, I do not mean that a {ranchise should be so tied up
as to be useless, T mean that rates and service should be
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