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I. INTRODUCTION 

 Plaintiff / Appellant Gildardo Crisostomo Vargas suffered severe 

injuries including traumatic brain injuries when he was hit on the head by 

a pressurized concrete hose during a concrete pour on a jobsite for which 

Inland Washington, LLC, was the general contractor.  A combination of a 

clogged hose and pressurized air in the system caused the end hose to 

whip violently, hitting Mr. Vargas.  Plaintiffs / Appellants sued the general 

contractor for his injuries, alleging he was injured as a result of breaches 

of duties owed by a general contractor on a construction site.  These duties 

include statutory duties under Washington Industrial Safety and Health 

Act, Chapter 49.17 RCW (“WISHA”), common law duties under the 

retained control doctrine, and duties owed to an invitee on premises.   

 A general contractor has the ultimate responsibility for workplace 

safety on its jobsite, over which it has per se control under Stute v. 

P.B.M.C. Inc., 114 Wn.2d 454, 788 P.2d 545 (1990).  These duties are 

also non-delegable, such that a general contractor (or equivalent) is 

vicariously for injuries resulting from the breach of any of these duties.  

Afoa v. Port of Seattle (II), 198 Wn. App. 206, 393 P.3d 802 (2017).  

Appellants Vargas allege a cause of the hose whip injury was the attempt 

to pump concrete with aggregate rocks of 1.5 inches or greater in size 

through a three inch diameter hose, in violation of WISHA standards 

limiting rock size to one third of the diameter of the hose.  Appellants 

Vargas also allege that Inland failed to establish and enforce an accident 
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prevention program that would have kept workers including Mr. Vargas 

out of the “danger zone” area around the concrete hose when pumping 

started, as required by industry standards and the pump truck 

manufacturer’s manual.  Other allegations include that Inland failed to 

ensure properly maintained equipment was in use, and that air was 

improperly allowed to get in the system.  These allegations are supported 

by evidence in the record. 

 Inland argues that despite the per se control of a general contractor 

under Stute, that it was not shown to have sufficient control for the duties 

to attach.  Despite this Court’s holding in Afoa II, Inland contends that 

vicarious liability does not apply.  Inland also argues that Appellants 

Vargas failed to present sufficient evidence that Mr. Vargas was injured as 

a result of a WISHA violation.  The trial Court erroneously granted 

Inland’s summary judgment motion for dismissal, which the Vargas 

family appeals. 

II. ASSIGNMENTS OF ERROR 

A. Assignments of error 

1. The trial court erred in its Order Granting Defendant Inland 

Washington, LLC’s Motion for Summary Judgment of Dismissal 

dated March 21, 2017, including any finding that the case involved no 

genuine issue of material fact opposing the conclusion that summary 

judgment of dismissal was appropriate, and in the trial Court’s April 

21, 2017 order denying reconsideration thereof. 
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B. Issues pertaining to assignments of error 

1. Whether the dismissal of Plaintiffs / Appellants Vargas’s claims 

against undisputed general contractor Defendant / Respondent Inland 

Washington, LLC should be reversed when a general contractor has 

per se control over a construction site under Stute v. P.B.M.C., or 

whether a showing of a general contractor’s actual control is needed 

despite the holding of Stute and its progeny. 

2. Whether a general contractor is vicariously liable for breaches of 

statutory duties under WISHA and common law duties under the 

retained control doctrine under Washington law, including this Court’s 

March 20, 2017 opinion in Afoa v. Port of Seattle (II). 

3. Whether Plaintiffs / Appellants Vargas have set forth sufficient 

evidence to show Mr. Vargas was injured as a result of at least one 

WISHA violation or of at least one breach of a common law duty to 

raise a genuine issue of material fact precluding summary judgment 

dismissal of Inland Washington. 

III. STATEMENT OF THE CASE 

A.  Facts Regarding the Parties 
 

Plaintiff / Petitioner Gildardo Crisostomo Vargas was hit in the 

head by a pressurized concrete hose while working on a construction 

project on or near 1220 NE 175th Street, in Shoreline, Washington known 

as the North City Apartment complex.1  Due to his traumatic brain injury, 

                                                                 
1 CP 1742 (Plaintiffs’ Complaint) 
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William Dussault was appointed as his Litigation Guardian ad Litem and 

brings his claims on his behalf.2  Mr. Vargas’ wife and children bring loss 

of consortium claims.3  

At the time of his injury, Mr. Vargas was working for Hilltop 

Concrete Construction, Inc. (“Hilltop”), his direct Title 51 RCW direct 

employer.  It is established that defendant Inland Washington, LLC 

(“Inland Washington” or “Inland”) was the general contractor on the 

project who subcontracted with Hilltop to install concrete.4  Ralph’s 

Concrete Pumping, Inc. (“Ralph’s”) was called to pump concrete into 

wooden forms built by Hilltop carpenters. 

Defendant Miles Sand and Gravel Co. d/b/a Concrete Nor’west 

(“Miles”) provided the Redi-mix concrete, which it brought on site with 

concrete trucks.5  In order to build concrete walls, Miles’ operator would 

pour the Redi-mix concrete from Miles’ truck into the hopper of Ralph’s 

pump truck, which would pump the concrete through a 46 meter boom to a 

flexible hose at the end.  Hilltop’s carpenters, including Mr. Vargas, 

would use the hose to put concrete into the wooden wall forms.  Ralph’s 

                                                                 
2 CP 1740 (Plaintiffs’ Complaint) 
3 CP 1754-1755 (Plaintiffs’ Complaint) 
4 See CP 2455-2458 (Order Granting Plaintiffs’ Motion for Partial Summary Judgment) 
Defendant Inland Group, LLC (“Inland Group”) is the parent company of Inland WA, but 
also provided the safety plan that general contractor Inland WA used on this project, 
which was not site-specific and was used on many Inland Group projects. CP 238.  Inland 
Group filed a motion for summary judgment dismissal in 2015, which was denied on 
June 26, 2015. CP 725-727 .  After Plaintiffs and Ralph’s filed their present petitions for 
review, and prior to this Court’s July 21, 2017 rulings granting review, Inland Group 
brought a second motion for summary judgment before the trial court, which was granted 
on July 14, 2017.  CP 2528-2530 
5 Defendant Miles also filed a motion for summary judgment for dismissal, which was 
denied on October 28, 2016, and is not part of this appeal.  See CP 728-742 (Miles’ 
Motion) and CP 899-917 (Plaintiffs’ Response) 
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operator, Antony Howell, controlled the boom and the operation of the 

pump by remote control. 

B. Facts of the Incident 
 

 Mr. Vargas was knocked unconscious and sustained a permanent 

brain injury from a pressurized concrete pump hose, which violently 

whipped and hit him in the head.  Details of the exact cause are disputed, 

but involve a combination of a clog or plug in the hose, air getting into the 

system, and high pressure being applied.6 

 Anthony Howell was Ralph’s concrete pump operator at the time 

of the incident; he set up the pump truck and hooked up the end hose.7 Mr. 

Howell went to the site at about 7:00 a.m., checked in with Matt Skoog of 

Hilltop and perhaps also with Inland superintendent Steve Miller, who told 

him where to set up the pump and showed him the walls they were 

pumping that day.8  It took Mr. Howell about 45 minutes to set up the 

pump, which included putting out his outriggers, unfolding his boom, and 

getting his slurry ready for the Redi-mix concrete truck from Miles to 

show up at 8:00.9  Slurry is a material used to lubricate the lines before the 

concrete goes through.10  The concrete truck operator then pours the 

concrete into the hopper of the pump truck, which is pumped through the 

boom and ultimately through the end hose.   Mr. Howell also hooked up 

                                                                 
6 See CP 1989-1900 (Accident Investigation Report of Matt Skoog); CP 2001-2012 
(Deposition of Gordon Skoog, pages 53-64); CP 2055, 2066-2067 (Deposition of Steve 
Miller, page 37:2, 60-61); CP 1980-1981, 1987-1988 (Deposition of Tim Henson, pages 
24-25 and 98-99) 
7 CP 1902, 1908, 1910-11 (Deposition of Anthony Howell, pages 16, 22, 27-28)  
8 CP 1902 (Deposition of Anthony Howell, page 16) 
9 CP 1903 (Id., page 17) 
10 CP 1909 (Id., page 26) 
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the hose at the end of the boom, which is where the concrete comes out.11  

After slurrying the pump, Mr. Howell kinked the hose and put a “halo” 

ring on the hose to keep concrete from dripping out.12  He then laid the 

boom out flat and laid the hose on top of the wall form, which he had to do 

because the boom he had wasn’t long enough.13  Mr. Howell indicates 

Hilltop ordered a 46 meter boom truck but that Hilltop hoped Ralph’s 

would provide a 55 meter boom truck.14   

 After the halo ring was taken off and the hose was unkinked, Mr. 

Howell turned the pump on for the first pour of the day.15  Mr. Howell 

was with Hilltop supervisor Matt Skoog on the floor of the building 

when he started to pump.16  Mr. Howell reports three hilltop workers, 

including Mr. Vargas, were on the scaffolding by the hose, with Mr. 

Vargas about 12 feet from the end of the hose 17  Mr. Howell controlled 

the boom and the pump by a wireless remote control.18   

 According to Mr. Howell, after two strokes of the boom, the 

remote control signal to the truck was lost, resulting in an automatic 

shutdown of the pump.19  Mr. Howell moved to re-establish a connection 

with the truck, then signaled to the Hilltop workers that they were going 

                                                                 
11 CP 1908 (Id., page 22) 
12 CP 1910 (Id., page 27) 
13 CP 1911 (Id., page 28) 
14 Id. 
15 CP 1911-1912 (Id., page 28-29) 
16 Id. 
17 See CP 1913 and 1923 (Id., pages 30 and 40); See CP 1951(Ex. 1 to Howell 
deposition, photo showing Mr. Vargas’ location)   
18 CP 1924 (Id., page 31)   
19 Id. 
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to start the pump kit back up.20  He “took one full stroke and it went off 

like a shotgun.” 21 Mr. Howell testifies he saw the hose strike Mr. Vargas 

in the head rendering him unconscious.22 

 Derek Mansur was the driver of the Miles concrete delivery truck 

that poured concrete into the pump truck hopper at the time.23  Mr. Mansur 

testified he heard the RPMs of the concrete pump rev up twice, but that 

the actual amount of concrete pumped was less than one stroke.24  Mr. 

Mansur testified that the hopper was full.25 

C. Facts Regarding Aggregate Rock Size Being Too Big For 
the Three Inch Hose 
 

It is undisputed that the aggregate in the concrete mix included 

rocks of up to 1.5 inches in size or greater,26 which was being pumped 

through a delivery system that was reduced to a 3 inch end hose.  Miles 

assistant general manager testified that Miles’ proprietary concrete mix 

code “0260A” conformed to the ASTM C33 number 57 standard for wall 

mix, which includes rocks up to 1.5 inches or greater in size.27  He also 

testified that “7/8 #57” listed on the mix ticket referred to the “57” 

                                                                 
20 See CP 1917 an 1922 (Id., pages 34 and 39) and CP 1951, 1952 (Ex. 1 to Howell 
deposition, photos showing locations) 
21 CP 1922 (Id., page 39:7-8)  
22 CP 1930, 1931 (Id., pages 48:21-49:2) 
23 CP 2095 (Deposition of Derek Mansur, page 20.)   
24 Id. 
25 CP 2107 (Id., page 62)   
26 Prior to the December 12, 2016 depositions of Miles’ general manager Brad Barton 
and Miles’ assistant general manager Dave Enders, the rock size was disputed.  Plaintiff’s 
photogrammetry experts measured the rocks from photos taken at the scene and 
compared them to testimony and known lumber dimensions.  See CP 2208-2249 (Photos, 
depositions, and exhibits related to the rock size question).  This question was settled 
with the testimony of the Miles managers explaining the mix code and the ASTM 
standard. 
27 CP 2255-2267 (Deposition of Dave Enders, pages 32-44) 
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standard but that “7/8 doesn’t mean anything.”28  But the fact that rocks 

could be 1.5 inches or greater was not communicated to the people 

directly involved in the pour.  Hilltop’s foreman Matt Skoog did not know 

what the rock sizes were. 29  Miles concrete truck driver Derek Mansur did 

not know the rock size either.30  They both thought 7/8 inch was the 

maximum rock size. 

D. Facts Regarding the Pump Truck’s Broken Antenna and 
Missing Vibrator 
 

Ralph’s pump operator Anthony Howell completed a Driver 

Equipment Report on May 24, 2013, the day after the subject incident of 

May 23, 2013 reporting the pump truck needed a new antenna for the 

radio receiver and that it needed a new vibrator installed for the hopper. 31 

Defendant Miles’s concrete truck operator Derek Mansur reports he heard 

Ralph’s pump operator say he had to replace the batteries in his remote 

control.32  Although Mr. Howell denies that the loss of radio contact was 

caused by the broken antenna,33 Thomas Hurley, the CR 30(b)(6) designee 

of pump truck manufacturer Putzmeister America, Inc. testified a broken 

antenna may make it more likely for radio signals to be lost.34 

                                                                 
28 CP 2260 and 2267 (Id., page 37:23-25 and 44:2-3) 
29 CP 2203-2204 (Deposition of Matt Skoog (Vol. 2), pages 106:23-107:10.) 
30 CP 2096-2097 and 2101-2102 (Deposition of Derek Mansur, pages 21-22 and 26-27.) 
31 CP 1932-1935 (Deposition of Anthony Howell, pages 76-79) and CP 1962 (Anthony 
Howell’s Driver Equipment Report). 
32 CP 2133-2134 (Derek Mansur’s Witness Statement) 
33 CP 1932-1935 (Deposition of Anthony Howell, pages 76-79) 
34 CP 2327 (Deposition of Thomas Hurley, CR 30(b)(6) designee of Putzmeister 
America, Inc., Page 48:12-21) 
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Mr. Howell testifies the truck was bought used by Ralph’s, and 

that there was no vibrator on the hopper.35  He explains the purpose of the 

vibrator as follows: 

you need the vibrator on the hopper to get the mud [concrete] to 
come through the grate because it only allows certain sized rock to 
go through the grate, then it will just sit and pile up on top of the 
grate and you can’t pump the mud. 
 
CP 1939 (Deposition of Anthony Howell, Page 95:20-24). He also 

testified that the vibrator “helps not to get air into” the concrete. CP 1940 

(Id. page 96:2).  

E. Facts Regarding the “Danger Zone” Requirements of the 
Putzmeister Pump Truck Manufacturer 
 

 The manufacturer’s manual for the Putzmeister truck-mounted 

concrete pump that Ralph’s was using addresses the potential for hose 

injuries and cautions there is “considerable risk of injury from the end 

hose striking out when starting to pump.” 36  It defines a “danger zone” for 

the end hose as having a diameter of “twice the end hose length” and 

requires the pump operator “[e]nsure that no-one is standing in the danger 

zone.” 37  It specifically prohibits allowing workers to hold or be near the 

hose when pumping is started.38  Thomas Hurley, Putzmeister America, 

Inc.’s CR 30(b)(6) designee testified Putzmeister defines “starting to 

pump” as follows: 

The term “starting to pump” is the same in all instances in 
this manual.  It describes the time period from when you 

                                                                 
35 CP 1939 (Deposition of Anthony Howell, page 95.) 
36 CP 1964 (Putzmeister Manual, Sec. 2, page 14.) 
37 CP 1966 (Id. Sec. 2, page 36.)    
38 CP 1971 (Id. Sec. 2, page 77.) 
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begin to move concrete with the pump, to the time you 
have a continuous flow of concrete from the end hose. 
 

CP 2311-2312  (Deposition of Thomas Hurley, pages 28:1-5 and 29:8-10). 

F. Facts Regarding Lack of Site-Specific Safety Plans on the 
Jobsite 
 

 There was no site-specific safety plan on this project that addressed 

the hazards involved with pump hoses or how to prevent hose injuries 

such as detailed in the Putzmeister manual.  The Washington Department 

of Labor and Industries (“L&I”) investigated the incident and found 

Hilltop’s safety plan did not address the hazards.39  In response to L&I’s 

post-incident inspection, Hilltop owner Gordon Skoog typed up an 

“addition” to Hilltop’s deficient safety book which he states put his 

previously verbal training in writing.40  This “addition” addresses clogged 

hoses and counsels workers to “duck and cover” and to “yell clog and 

everybody immediately move away from the hose” whenever “you hear or 

sense a plug.”41  

 Ralph’s general manager Tim Henson reviewed Hilltop’s post-

incident addition and found it to be inadequate.42 For its part, Ralph’s did 

not have a site specific safety plan, was not provided with any safety plans 

by either Inland or Hilltop, and was not required by either Inland or 

Hilltop to provide a site specific safety plan.43  Ralph’s training materials 

                                                                 
39 CP 2027-2028 (Deposition of Gordon Skoog, pages 76-77.) 
40 Id.; (CP 1992) (Id. Ex. 78 - Hilltop’s addition to safety book); See CP 2052 (Inland 
superintendent Steve Miller identifies Gordon Skoog as a Hilltop owner).  
41 Id. (underline in original); See also CP 2011-2012 (Deposition of Gordon Skoog, pages 
61-64) 
42 CP 1985-1986 (Deposition of Tim Henson, pages 38:24-40:9) 
43 CP 1978-1979 and 1982-1986 (Id., pages 19-20 and 36-40) 
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included a document signed by Anthony Howell dated June 20, 2012 

entitled “Air Pocket Trapped in Concrete Policy.”44 This called for the 

pump operator to “keep everyone a minimum of 25 feet away from the tip 

hose” while “slurring,” after reversing the pump to clear a blockage, and 

after folding up and moving to a new location.45  However, this was not 

communicated to Inland or Hilltop.  Inland superintendent Steve Miller 

testified that he had no knowledge of safety plans or training that 

addressed the risks of pressurized concrete hoses on the project.46 

G. Safety Expert Rick Gleason Describes Hose Whip Injury 
Causes Including Lack of Coordination, Poor Safety 
Culture, and Inadequate Accident Prevention Programs 
Under WAC 296-155-110 
 

 Construction safety expert Rick Gleason testifies that hose whip 

injuries can be caused by introducing air in the system by allowing the 

hopper to run low, by a clog or plug resulting in excessive pressure in the 

system that explodes when released, or a combination of the two.47  

Whether or not the violent hose whip injury was caused by air, by a plug, 

or by a combination, Mr. Gleason testifies that the incident was ultimately 

caused by a lack of coordination on the jobsite, failure to establish and 

                                                                 
44 CP 1812 (“Air Pocket Trapped in Concrete Policy”) 
45 Id. 
46 CP 2061-2065 (Deposition of Steve Miller, pages 52-56) 
47 See CP 2139-2146 (Deposition of Rick Gleason (Vol. 1), pages 44, 62-63, 75-78, and 
105); See also CP 2157-2165 (May 1, 2015 Report of Rick Gleason) See also CP 2166-
2173 (American Concrete Pumping Association bulletin) and CP 2163 (American 
Concrete Pumping Association graphic incorporated on page 7 of Mr. Gleason’s report.) 
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enforce an adequate accident prevention program under WAC 296-155-

110, and a poor safety culture established or allowed by Inland.48   

H. Relevant Procedural History. 

Inland Washington, Inland Group, and Ralph’s brought summary 

judgment motions for dismissal from this matter back in 2015.  All three 

motions were denied.49  Ralph’s first sought review of the trial court’s 

denial of its motion for dismissal on June 1, 2015.50  This Court assigned 

Case Number 73503-9-I to Ralph’s first appeal, and denied Ralph’s 

petition for review.51 

In denying Inland Washington’s first summary motion for 

dismissal, Judge Carol Schapira found that Inland Washington owes non-

delegable duties under Stute,” but that Inland Washington was “not 

vicariously liable.”52  The finding on vicarious liability was made after 

Division III’s decision in Millican,53 but before this Court’s decision in 

Afoa II.54  In March of 2017, after the case had been transferred to Judge 

                                                                 
48 See CP 2347-2380 (Deposition of Rick Gleason (Vol. 2), pages 113-116, 120-122, 
127-136, 142-143, 147-149, 259-266, and 315-18) 
49 CP 1666-1667 (June 26, 2015 Order Denying Defendant Inland Washington’s Motion 
for Summary Judgment.); CP 725-727 (June 26, 2015 Order Denying Defendant Inland 
Group’s Motion for Summary Judgment); CP 569-570 (April 30, 2015 Order Denying 
Defendant Ralph’s Motion for Summary Judgment.  Defendant Miles sought summary 
judgment dismissal in 2016, which was denied.  See CP 728-1218.  Review of the orders 
on Defendant Miles’ Motion has not been sought. 
50 CP 613-617 
51 CP 2381-2391.  Ralph’s filed a Motion to Modify the Commissioner’s ruling on 
September 30, 2015, which was denied on December 29, 2015.  A Certificate of Finality 
on Ralph’s first appeal was issued on February 5, 2016. 
52 CP 1667; Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 788 P.2d 545 (1990).  In a previous 
order on Inland Washington’s motion, Judge Schapira found defendant Inland 
Washington owed no “duty as a possessor of land.”  CP 565-566 
53 Millican v. N.A. Degerstrom, Inc., 177 Wn. App. 881, 313 P.3d 1215 (2013) review 
denied, 179 Wn.2d 1026, 320 P.3d 718 (2014) 
54 Afoa v. Port of Seattle (II), 198 Wn. App. 206, 393 P.3d 802 (2017), the Supreme 
Court of Washington accepted review “as to the issue of allocation of fault to a nonparty 
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Jeffrey M. Ramsdell, Inland Washington, LLC brought a second motion 

for summary judgment seeking dismissal.55  Ralph’s also brought a second 

motion for dismissal.56  At that time, Plaintiffs brought a motion for partial 

summary judgment, which was granted with respect to the collateral 

source rule and the effect of Title 51 immunity on liability 

apportionment.57  The order granting Plaintiffs’ motion also established, 

by Inland Washington’s admission, that Inland Washington was the 

general contractor on the project.58 

On March 31, 2017, the trial court granted Inland Washington’s 

motion for summary judgment dismissal,59 but denied Ralph’s.60 On July 

21, 2017, this Court granted discretionary review of both the dismissal of 

Inland Washington and the denial of Ralph’s motion for dismissal.61  

Subsequent to this Court’s accepting review of those orders, the trial court 

dismissed Plaintiffs’ claims against defendant Inland Group, P.S. on the 

same grounds as its dismissal of Inland Washington.62 

 

 

                                                                                                                                                               
and the assertion of an empty chair defense” on Oct. 5, 2017, Supreme Ct. Case No. 
94525-0. 
55 CP 1639-1659 
56 CP 1231-1253 
57 CP 2455-2458 
58 CP 2457 
59 CP 2508-2511 
60 CP 2512-2514 
61 Plaintiff also sought review of discovery orders regarding immigration issues, which 
was denied as moot.  This Court’s order also linked No. 76717-8-1 (Plaintiffs’ petition) 
and No. 76893-0-1 (Ralph’s petition) 
62 See CP 2528-2530.  Plaintiffs have not sought discretionary review of this order, but 
plan to seek relief from the trial court in the event that the dismissal of Inland 
Washington is reversed. 
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IV. ARGUMENT 

 On a motion for summary judgment, the moving party has the 

burden of showing the absence of a genuine issue of material fact and an 

entitlement to judgment as a matter of law.  CR 56.  Summary judgment is 

proper when reasonable minds could reach but one conclusion regarding 

the material facts.  Stokes v. Bally’s Pacwest Inc., 113 Wn. App. 442, 444-

445, 54 P.3d 161 (Div. 1, 2002).  In an action for negligence a plaintiff 

must prove four basic elements: (1) the existence of a duty, (2) breach of 

that duty, (3) resulting injury, and (4) proximate cause. Tincani v. Inland 

Empire Zoological Soc’y, 124 Wn.2d 121, 127-28, 875 P.2d 621 (1994).  

“A duty can arise either from common law principles or from a statute or 

regulation.  A duty can also arise contractually.”  Kennedy v. Sea-Land 

Service, Inc., 62 Wn. App. 839, 816 P.2d 75 (Div. 1, 1991) The existence 

of a duty is a question of law, while breach and proximate cause are 

generally questions of fact for a jury.  Hertog v. City of Seattle, 138 

Wn.2d 265, 275, 979 P.2d 400 (1999).  The facts and reasonable 

inferences from those facts are considered in a light most favorable to the 

nonmoving party.  Babcock v. Mason County Fire Dist. No. 6., 144 Wn.2d 

774, 784, 30 P.3d 1261 (2001).  “The standard of review on appeal of a 

summary judgment order is de novo; that is, the appellate court conducts 

the same inquiry as the trial court.” Mahoney v. Shinpoch, 107 Wn.2d 

679, 683, 732 P.2d 510, 512 (1987) citing Hartley v. State, 103 Wn.2d 

768, 774, 698 P.2d 77 (1985).  Accordingly, no deference is due to the 
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trial Court’s granting of summary judgment dismissal, or to its findings 

that Inland owed no duties as a possessor of land or that Inland has no 

vicarious liability for breaches of duties under WISHA or under the 

retained control doctrine.63  

A. Inland Washington, as the general contractor, had per se 
control of the work under Stute v. P.B.M.C., and owed non-
delegable duties to provide workers with a safe workplace 
free of WISHA violations.  
 

 Mr. Vargas claims he was injured as a result of breaches of 1) 

duties under WISHA, 2) duties under the retained control doctrine, and 3) 

duties owed by a possessor of land.  The seminal case for duties under 

WISHA is Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 788 P.2d 545 (1990). 

Duties to provide a safe workplace under the retained control doctrine are 

described as set forth in Kelley v. Howard S. Wright Const. Co., 90 Wn.2d 

323, 582 P.2d 500, 505 (1978).  The three duties owed by a general 

contractor or equivalent, including duties owed by a possessor of land, are 

described in the Afoa I decisions of this Court and the Washington 

Supreme Court.  Afoa v. Port of Seattle (I), 176 Wn.2d 460, 296 P.3d 800 

(2013); Afoa v. Port of Seattle (I) 160 Wn. App. 234, 247 P.3d 482 (Div. 

1, 2011).   

 For duties under WISHA and under the retained control doctrine to 

attach, the defendant must retain the right to control the manner and 
                                                                 
63 A court may also grant summary judgment for the non-moving party where from the 
record there is no genuine issue of material fact and the non-moving party is entitled to 
judgment as a matter of law. Impecoven v. Dep’t of Revenue, 120 Wn.2d 357, 841 P.2d 
752 (1992); Leland v. Frogge, 71 Wn.2d 197, 201, 427 P.2d 724 (1967); Rubenser v. 
Felice, 58 Wn.2d 862, 365 P.2d 320 (1961); Washington Ass’n of Child Care Agencies v. 
Thompson, 34 Wn. App. 225, 234, 660 P.2d 1124 (Div. 2, 1983).  Thus, a ruling that 
vicarious liability does apply to Inland is appropriate here. 
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instrumentalities of the work. Afoa v. Port of Seattle (I), 176 Wn.2d 460, 

296 P.3d 800 (2013); Kamla v. Space Needle Corp.,147 Wn. 2d 114, 52 

P.3d 472 (2002). Even if no specific WISHA violation were found, Inland 

Washington also owed Mr. Vargas the common law duty to provide a safe 

workplace as described in Kelley and Afoa I, for which there is evidence 

of breach.  

1. Inland Washington admits it was the general contractor; thus 
it has per se control of the site under Stute, and the Kamla 
analysis does not apply. 
 

 It is admitted and established that Inland Washington was the 

general contractor on the project.  Under Stute, a “general contractor’s 

supervisory authority is per se control over the workplace, and the [non-

delegable duty to provide a safe place to work for employees of 

subcontractors] is placed upon the general contractor as a matter of law.”  

Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 463-464, 788 P.2d 545 (1990).  

Since control is established per se, the analysis as applied in cases such as 

Kamla, Afoa, and Arnold v. Saberhagen Holdings, Inc., which involved 

jobsite owners who were not general contractors on construction sites, 

does not apply.  Kamla v. Space Needle Corp.,147 Wn. 2d 114, 52 P.3d 

472 (2002); Afoa v. Port of Seattle (I), 176 Wn.2d 460, 296 P.3d 800 

(2013); Arnold v. Saberhagen Holdings, Inc., 157 Wn. App. 649, 666, 240 

P.3d 162 (Div. 2, 2010) review denied, 249 P.3d 1029 (2011) 

 The defendants in Kamla, Afoa, and Arnold were not general 

contractors on construction sites.  The defendant in Kamla was the owner 
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of the Space Needle who had hired the plaintiff’s direct employer, 

subcontractor Pyro, to set up a fireworks display.  The defendant in Afoa 

was the Port of Seattle, who controlled, but did not directly hire the 

plaintiff’s direct employer EAGLE, for ground services.  The defendant in 

Arnold was a shipbuilder who hired the plaintiff’s employer to install 

insulation, during which time the plaintiff was exposed to asbestos.  In 

those cases, the retained control analysis was needed to show the 

defendants retained control comparable to that of a general contractor.  

This control was shown in Afoa and Arnold, but not in Kamla.  Here, 

where defendant Inland Washington was the general contractor, control is 

per se under Stute, and no showing of control is needed. 

2. In addition to having per se control, evidence shows Inland 
Washington retained and exercised actual control over the 
work on its job site. 

 
 Even if a showing of retained or even actual control were required, 

despite the per se control of general contractors under Stute, such a 

requirement would be met in this case.  Evidence shows that Inland 

superintendent Steve Miller retained and exercised this control.  Hilltop 

owner Gordon Skoog testifies: 

[Steve Miller’s] got an office that he sits in and he answers the 
questions that we have about plans, he organizes the job site, he 
takes care of the paperwork, he goes outside and looks at what 
we’re doing to make sure it’s all done right.  He just manages the 
job site.  

 
CP 1997 (Deposition of Gordon Skoog, page 30:15-19).  With respect to 

Safety, Gordon Skoog testifies that Mr. Miller “manages the overall safety 
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of the whole project.”  CP 1997 (Id. page 30:24)  In addition to Mr. Miller, 

Inland had another “safety guy that comes out every so often and does the 

safety check and inspection,” as well as other Inland project managers. CP 

1998 (Id., page 31:4-11).  Steve Miller described his duties as follows:  

Just coordinating the job.  Most of my time is sitting at a desk with 
a computer working out schedules, making sure all the parts and 
pieces fit, the plumber can get through the slab at a certain point 
and all that, scheduling all these pieces to come together, have a 
safety meeting every Tuesday, a subcontractor meeting every 
Tuesday, play babysitter when somebody cries, solve problems 
that arise. 

 
CP 2057 (Deposition of Steve Miller, page 42:2-8)   

 Hilltop foreman Matt Skoog testified that Inland determined what 

concrete mix was to be used and directed Hilltop to order the specific mix 

from Miles, though without informing Hilltop that the mix would contain 

rocks of 1.5 inches in size or larger. CP 2185-2187 (Deposition of Matt 

Skoog, pages 77-79.)  When asked about the rock sizes being too big for 

the three inch hose, Miles’ assistant general manager Dave Enders 

testified “The general contractor is the overall one in charge and he’s 

supposed to coordinate those type of things.”  CP 2262 (Deposition of 

Dave Enders, page 39:5-6.) 

3. The “common work area” described in the pre-Stute case of 
Bozung is not required under Stute and Weinert; any such 
requirement is satisfied in this case. 

 
 Inland Washington argues that it has no duty based on its 

contention that the incident did not occur in a “common work area,” as 

follows: 
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Here, the specific work area where the Incident occurred, namely 
an elevated scaffold on which Hilltop was pouring concrete into a 
wall form, was not a common work area of the Project.  Rather, the 
scaffold was being used solely by Hilltop’s employees, with no 
other trades working on the scaffold on the day of the Incident. 
This means that Inland Washington did not owe a duty of care to 
Gildardo Vargas. 
 

CP 1648 (Inland’s Motion for Summary Judgment, Page 10:19-23).  This 

argument fails both factually and legally. 

 Factually, the subject incident occurred in a common work area.  

The project itself was a multi-story, multi-unit development involving all 

common construction trades.  At the time of the incident itself, there were 

at least four employers involved in the concrete pouring operations:  

Hilltop, Ralph’s, Miles, and Inland Washington; there were five if Inland 

Group is counted separately.  In addition, Hilltop owner Gordon Skoog 

testified that other subcontractors were on the job, including “a plumber, 

an electrician, you’d have sprinkler, depending on what you put in the slab 

whether you have conduits for securities.” CP 1999 (Deposition of Gordon 

Skoog, page 34:11-15.) 

 Under Inland’s formulation of a “common work area,” an 

imaginary circle of immunity could be drawn around each worker such 

that every general contractor would be immunized from any claim of duty 

owed the moment a worker is injured.  Here, Inland arbitrarily draws a 

circle around the scaffold that included only Hilltop workers, excluding 

workers from Ralph’s, Miles, and Inland who not only were on site, but 

were actively involved in the pour.  Allowing general contractors to avoid 
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their safe workplace duties in this manner would encourage them to 

employ artful scheduling to make sure that only one subcontractor was on 

the job at any given time, instead of encouraging them to keep their 

jobsites safe.  Such artful scheduling to avoid liability would result in 

needless delays, expenses, inefficiencies in the construction industry.  

 Legally, Inland’s argument fails because it is contrary to 

Washington law under the Supreme Court’s 1990 Stute decision.  Inland’s 

argument is based on the 1985 holding of Division II in Bozung v. Condo 

Builders, Inc., 42 Wn. App. 442, 711 P.2d 1090 (1985).  In Bozung, the 

plaintiff, an employee of subcontractor Tucci & Sons, Inc., was injured 

when the Caterpillar scraper he was driving rolled over. Id. at 444  He 

sued the defendant general contractor, alleging his injuries were caused by 

a failure to equip the scraper with rollover protection as required by 

WISHA.  Id.  The Bozung court noted “At the time of the accident, Tucci 

was the only subcontractor at the site and [general contractor] Builders 

was doing no work of its own at the site.”  Id.   

 The Bozung court found the general contractor had no duty 

because it did not retain control, and that the work site was not in a 

common work area: 

Builders neither exercised control over nor retained any right to 
control the method of Tucci’s work or Tucci’s safety practices. 
The contract between the parties is entirely silent as to safety 
practices. Builders' actual supervisory control over Tucci's work, 
as evidenced by the contract, appears limited to that which is 
usually reserved to general contractors.  
… 
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Further, the work site in the present case was not a common work 
site because Tucci was the only contractor active on the site at the 
time of the accident. Thus, the policy justification for placing 
ultimate responsibility on the general contractor for job safety in 
common work areas is not present here.  
 

Bozung v. Condo Builders, Inc., 42 Wn. App. at 447, citing  

Kelley v. Howard S. Wright Const. Co., 90 Wn.2d at 331 and Funk v. 

General Motors Corp., 392 Mich. 91, 104, 220 N.W.2d 641 (1974). 

 While the Stute Court did not discuss or even cite Bozung, the 

Stute Court also examined the Washington Supreme Court opinion in 

Kelly and the Michigan Supreme Court opinion in Funk, but reached the 

opposite conclusion: 

Regarding the duty of a general contractor, in Kelley we approved 
of the approach taken by the Michigan Supreme Court in Funk v. 
General Motors Corp., 392 Mich. 91, 220 N.W.2d 641 (1974). 
“Recognizing the authority a general contractor has to influence 
work conditions on a construction site, the Michigan Supreme 
Court has moved forthrightly to place ultimate responsibility for 
job safety in all common work areas on the general contractor.” 
Kelley, 90 Wn.2d at 331, 582 P.2d 500. The Michigan Court 
determined that the best way to assure that safety precautions are 
taken is to make the general contractor responsible. Kelley, 90 
Wn.2d at 331, 582 P.2d 500. The Michigan Supreme Court stated: 
 

The policy behind the law of torts is more than 
compensation of victims. It seeks also to encourage 
implementation of reasonable safeguards against risks of 
injury. 

 
Placing ultimate responsibility on the general contractor for job 
safety in common work areas will, from a practical, economic 
standpoint, render it more likely that the various subcontractors 
being supervised by the general contractor will implement or that 
the general contractor will himself implement the necessary 
precautions and provide the necessary safety equipment in those 
areas. 

 



 

22 

Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 461, 788 P.2d 545 (1990).  

Accordingly, the Stute Court held: “A general contractor’s supervisory 

authority is per se control over the workplace, and the duty is placed upon 

the general contractor as a matter of law.”  Id. at 464. 

 Likewise, contrary to Bozung, the Stute Court did not find any 

requirement of a “common work area” precluded the general contractor 

from owing safe workplace duties to an employee of a subcontractor 

where the subcontractor was the only contractor active on the site.64  

Moreover, in Weinert v. Bronco Nat’l Co., a case decided about four 

months after the Stute decision, this Court found both an owner / 

developer and a siding subcontractor owed duties under Stute despite no 

evidence the subject fall happened in a “common area.”  Weinert v. 

Bronco Nat’l Co., 58 Wn. App. 692, 693-694, 795 P.2d 1167 (Div. 1, 

1990).65   

                                                                 
64 The Stute Court described the facts as follows: 

P.B.M.C., Inc., a general contractor, contracted with Lincoln Highland Village 
Associates to construct a condominium complex. P.B.M.C. orally subcontracted 
with S & S Gutters to install gutters and downspouts. On March 13, 1984, Mr. 
Stute, an employee of S & S Gutters, was installing gutters and slipped off the 
roof, falling three stories. 

Stute v. P.B.M.C. Inc., 114 Wn.2d at 456 
65 The Weinert Court described the facts as follows: 

Bronco National Company (Bronco) was the owner/developer. D & D Siding 
and Construction (D & D) was the subcontractor for siding. D & D employed 
Adrey Construction (Adrey) to assist with the siding. Weinert was an employee 
of Adrey. 
… 
At the time of his injury, Weinert was working 20 feet above the ground, 
supported by scaffolding brought onto the job and erected by Adrey employees. 
There is no direct evidence Bronco or D & D participated in the erection of the 
scaffolding or had knowledge of the alleged defects in the scaffolding. Nor is 
there any evidence to support a finding that the place of Weinert’s fall was 
a “common area,” as that term is defined in Kelley v. Howard S. Wright 
Constr. Co., 90 Wn.2d 323, 582 P.2d 500 (1978). 

Weinert v. Bronco Nat’l Co., 58 Wn. App. at 693-694 (emphasis added) 
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 Although Bozung was not discussed or cited in either Stute or 

Weinert, it is evident there is no “common area” requirement for general 

contractors to owe safe workplace duties.  Alternatively, any such 

requirement is satisfied when the worker is an employee of a 

subcontractor working on a general contractor’s jobsite.  Those were the 

facts in both Kelley and Funk.   In Kelly, an employee of a metal decking 

subcontractor fell off a slippery roof without fall protection. Kelley, 90 

Wn.2d at 331.  In Funk, an employee of a plumbing contractor fell through 

a hole in the roof while installing pipes. Funk, 392 Mich. at 100.66 

B. General contractors owe non-delegable duties to all 
workers on their jobsites, concurrent with those duties 
owed by other employers on their jobsites, and are 
vicariously liable for their breach under Washington law 
including Millican and Afoa II. 
 

General contractors and those found to have comparable control 

owe non-delegable duties to all workers on their jobsites as discussed 

above.  These duties are owed concurrently along with other employers on 

site, within the scope of each employer’s control. Weinert v. Bronco Nat’l 

Co., 58 Wn. App. 692, 795 P.2d 1167 (Div. 1, 1990).  These duties are 

concurrent and non-delegable, and general contractors are vicariously 

liable for their breach.  They may also be found liable for acting in concert 

                                                                 
66 The Funk court described the unsuccessful argument of General Motors, who was 
found to have owed safe workplace duties: 

The immediate cause of the accident was the manner in which Funk chose to 
complete the assigned task. By removing the roof slabs, he opened a hole in the 
roof and then slipped and fell through the opening. This case, says General 
Motors, “is a classic example of the man who, in a sense, dug a hole and 
regrettably fell into it.” 

Funk, 392 Mich. at 100 
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in a negligent or unlawful manner with other employers on their jobsites 

that breach these duties. 

1. General contractors are vicariously liable for breaches of 
non-delegable duties under Millican and Afoa II. 
 
Under Washington law, Inland is vicariously liable for the acts and 

omissions of its subcontractors.  In 2013, Division III examined general 

contractors’ duties under Stute and explained that general contractors are 

vicariously liable for damages caused by breaches of non-delegable duties 

by subcontractors such that independent negligence of the general 

contractor need not be shown.  Millican v. N.A. Degerstrom, Inc., 177 

Wn. App. 881, 313 P.3d 1215, (2013) review denied, 179 Wn.2d 1026, 

320 P.3d 718 (2014).  The Millican court examined Stute, Kelley, and 

other Washington workplace safety cases, as well as relevant provisions of 

the Restatement (Second) of Torts, and proclaimed: 

In Washington, then, a general contractor not only has 
direct liability for a breach of its common law duties arising 
from retained control, but when it comes to violations of 
WISHA, vicarious liability for breach of a duty that is 
nondelegable. A violation of WISHA by a subcontractor’s 
employee is therefore not only chargeable to the 
subcontractor, it is also chargeable to a general 
contractor—“the primary employer,” whose supervisory 
authority “places the general in the best position to ensure 
compliance with safety regulations.”  
 

Millican, 177 Wn. App. at 883, quoting Stute, 114 Wn.2d at 463 

(emphasis added).  The Millican court observed general contractors’ 

workplace safety duties were an exception to the general rule of a 
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principal’s non-liability for independent contractors’ negligence, and 

explained: 

Two categories of exceptions to this general rule exist at 
common law, the first being exceptions that subject the 
principal to liability for its own negligence and the second 
being exceptions that subject the principal to liability 
for its contractor’s tortious conduct even if the principal 
has itself exercised reasonable care. Compare 
Restatement (Second) §§ 410–415 (direct liability) with §§ 
416–429 (vicarious liability). The latter category of 
exceptions giving rise to vicarious liability comprise 
duties said to be nondelegable, as explained by the 
Restatement: 

 
The rules ... do not rest upon any personal 
negligence of the employer. They are rules 
of vicarious liability, making the 
employer liable for the negligence of the 
independent contractor, irrespective of 
whether the employer has himself been at 
fault. They arise in situations in which, for 
reasons of policy, the employer is not 
permitted to shift the responsibility for the 
proper conduct of the work to the contractor. 
The liability imposed is closely analogous to 
that of a master for the negligence of his 
servant. 
 

The statement commonly made in such cases is that the 
employer is under a duty which he is not free to delegate to 
the contractor. Such a “non-delegable duty” requires the 
person upon whom it is imposed to answer for it that 
care is exercised by anyone, even though he be an 
independent contractor, to whom the performance of the 
duty is entrusted. 
 

Millican, 177 Wn. App. at 890-891, quoting Restatement (Second) of 

Torts (emphasis added).  Further, the Millican court explained how the 

term “nondelegable duty” equated to “vicarious liability” under the 

Restatement (Third) of Torts:  
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The label “nondelegable duty” does not mean that an actor 
is not permitted to delegate the activity to an independent 
contractor.  Rather, the term signals that the actor will be 
vicariously liable for the contractor’s tortious conduct 
in the course of carrying out the activity. 
 

Millican,177 Wn. App. at 896 quoting Restatement (Third) of Torts: 

Liability for Physical and Emotional Harm § 57 cmt. b (2012) (emphasis 

added).  

 This comports with longstanding Washington law as affirmed by 

the Washington Supreme Court in Afoa I. The Afoa I Court cited the 1951 

case of Myers v. Little Church by the Side of the Road with approval and 

explained how the workplace safety doctrine has developed: 

Historically, our common law workplace safety doctrine 
has its roots in the master-servant relationship. At common 
law, a “master” has a duty to its “servants” to maintain a 
reasonably safe place to work. Over time, we have 
expanded the doctrine beyond the narrow confines of the 
master-servant relationship. 
 

Afoa I, 176 Wn.2d at 475 (citations omitted) citing Myers v. Little Church 

by the Side of the Road, 37 Wn.2d 897, 901-2, 227 P.2d 165 (1951).  In 

Myers, the Court found that the defendant employer, or “master,” was 

properly found to have breached its non-delegable duty to provide a safe 

workplace when its servant was injured by a faulty elevator.  The 

defendant employer argued it should not be liable when its independent 

contractor elevator company had notice of the problem but that the 

defendant employer did not.  The Court rejected that argument as an 

improper delegation of a non-delegable duty: 
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The elevator company, with notice of the difficulty, 
inspected the mechanism, but failed to make the required 
correction in a manner which would prevent recurrence of 
the trouble. The jury could reasonably find, on the basis of 
these facts, that the elevator company did not use 
reasonable care in ascertaining the cause of the trouble and 
in making repairs. It was not necessary to establish 
negligence by direct and positive evidence. 
… 
The master’s duty to provide the servant with a 
reasonably safe place to work is nondelegable. Therefore 
respondent cannot escape liability for the negligence of the 
elevator company on the theory that the latter was an 
independent contractor-and no such contention has been 
advanced.  For the same reason, respondent cannot 
insulate itself from liability proving that it used 
reasonable care in selecting the elevator company which 
was to perform respondent’s duty of making reasonable 
repairs.  This would no more release the master from 
liability than were he to prove that an employee who had 
been negligent in repairing the elevator had been selected 
for that purpose with reasonable care. 
 

Myers, 37 Wn. 2d at 903-4 (citations omitted)(emphasis added).  

 Washington Courts have also discussed the vicarious nature of 

non-delegable duties in the context of non-delegable duties owed to an 

invitee on premises.  For example, in the premises case of Blancher v. 

Bank of California, The Supreme Court of Washington described the 

effect of non-delegable duties as a form of vicarious liability: 

“Some common law duties are also non-delegable. Thus 
the land occupier’s duty of care of keep the premises 
reasonably safe for invitees may not be avoided by the 
employment of independent contractors. In all these cases 
the employer is as liable for the conduct of the 
contractor as though it were his own.” 
 

Blancher v. Bank of California, 47 Wn. 2d 1, 8, 286 P.2d 92 (1955) 

quoting Vicarious Liability, 28 Tulane L.Rev. 204 (emphasis added). 
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A general contractor’s vicarious liability was recently affirmed by 

this Court in Afoa II, finding vicarious liability applies to both the 

common law and statutory duties: 

The Port maintains that even if it had a nondelegable duty, 
RCW 4.22.070(1) still requires allocation of fault. But 
“[n]ondelegable duties involve a form of vicarious 
liability.” As Division III of this court noted in Millican v. 
N.A. Degerstrom, Inc., “‘The label “nondelegable duty” 
does not mean that an actor is not permitted to delegate the 
activity to an independent contractor. Rather, the term 
signals that the actor will be vicariously liable for the 
contractor’s tortious conduct in the course of carrying out 
the activity.’” Therefore, when it comes to breach of 
common law duties arising from retained control and 
violations of WISHA, a jobsite owner has vicarious 
liability for breach of duties that are nondelegable. 
 

Afoa v. Port of Seattle (II), 198 Wn. App. 206, 231-232, 393 P.3d 802 

(Div. 1, 2017) (emphasis added).  As a general contractor with per se 

control, Inland is vicariously liable for the acts and omissions of Hilltop, 

Ralph’s, and Miles.  Inland cannot absolve itself of any liability by 

arguing it reasonably relied on the competence of Hilltop, Ralph’s or 

Miles, for this would be an impermissible delegation of its non-delegable 

duties.  Inland cannot avoid liability by introducing concepts such as non-

existent notice requirements that are incompatible with the essence of non-

delegable duties. 

2. Inland’s duties are concurrent with those of other employers 
on its jobsite. 
 
Inland’s safe workplace duties are concurrent with those of other 

employers on its jobsite.  Following Stute, Division II in Solitt found that 

in the context of an indemnification claim, although the general contractor 
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had the primary responsibility for keeping the workplace safe, the duty 

was concurrent with that of its subcontractors.  See George Sollitt Corp. v. 

Howard Chapman Plumbing & Heating, Inc., 67 Wn. App. 468, 836 P.2d 

851 (Div. 2, 1992).  The Sollitt court explained: 

In Stute, the Supreme Court held that a general contractor 
has a duty to comply with WISHA regulations for the 
protection of all employees on the jobsite, whether its own 
or those of an independent subcontractor.  Stute does not, 
however, change the law regarding the duty to defend. 
Although it states that the general contractor is liable for 
the enforcement of WISHA regulations, it does not remove 
responsibility from the employer and other subcontractors. 
Thus, under Stute we still have concurrent negligence, 
not sole negligence. 
 

Sollitt, 67 Wn. App. at 473-474 (emphasis added). 

In Gilbert H. Moen Co. v. Island Steel Erectors, Inc., the Supreme 

Court upheld the reasoning of both Stute and Sollitt and found it to apply 

even after passage of the 1986 Tort Reform Act which included the 

enactment of RCW 4.22.070, as follows: 

The duties of the general and subcontractor are 
concurrent. The analysis of the Court of Appeals in Sollitt 
remains the correct reading of the law after the 1986 
Tort Reform Act. Accordingly, while Moen as the 
general contractor may not delegate away its general 
duty to ensure safety on the jobsite, Island is not thereby 
relieved of its concurrent workplace safety duty. 
 

Gilbert H. Moen Co. v. Island Steel Erectors, Inc., 128 Wn.2d 745, 758, 

912 P.2d 472 (1996) (emphasis added). 

It is important to remember that both the Sollitt court and the Moen 

court accepted as given the mandate of Stute to hold general contractors 

ultimately fully responsible for workplace safety on their jobsite.  In this 
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context, the Moen court acknowledged that it “is well settled that both a 

general contractor and a subcontractor are responsible to ensure 

compliance with safety regulations within their areas of control.” Moen, 

128 Wn.2d at 757. (emphasis in original).  Also in this context the Sollitt 

and Moen courts approved of contractual agreements allocating risk 

between the general contractor and the subcontractor with respect to these 

shared concurrent duties.  However, this does not change the fact that the 

general contractor’s duty is primary and non-delegable, as required under 

Stute, which reasoned: 

A general contractor’s supervisory authority places the 
general in the best position to ensure compliance with 
safety regulations. For this reason, the prime 
responsibility for safety of all workers should rest on 
the general contractor. 
 

Stute, 114 Wn.2d at 463 (emphasis added).  To allow general contractors 

to delegate safety responsibility to its subcontractors or to impose notice 

requirements or other aspects of independent negligence would eviscerate 

the policy of Stute by encouraging willful ignorance or a “see-no-evil” 

approach to workplace safety.   

3. Inland may be liable for acting in concert with other 
defendants in a negligent and unlawful manner. 
 

 RCW 4.22.070 (a) provides for joint liability against defendants 

who were acting in concert.67  Yong Tao v. Heng Bin Li, 140 Wn. App. 

825, 166 P.3d 1263 (Div. 3, 2007), review denied, 163 Wn.2d 1045, 187 
                                                                 
67 RCW 4.22.070 (a) provides: 

A party shall be responsible for the fault of another person or for 
payment of the proportionate share of another party where both were 
acting in concert or when a person was acting as an agent or servant of 
the party. 
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P.3d 271 (2008).  To be liable for “acting in concert” they must be 

consciously acting together in an unlawful or negligent manner which was 

a proximate cause of the plaintiff’s injuries; intent to harm the plaintiff is 

not required.68  In this case, a jury may find that Inland, Ralph’s, Miles, 

and / or Hilltop were all acting together in a concrete pumping operation, 

the manner of which was negligent and unlawfully violated WISHA.69 

C. Sufficient evidence supports a finding that Mr. Vargas was 
injured by at least one WISHA violation or breach of a 
common law duty. 
 

 Evidence shows that Mr. Vargas’s injuries resulted from a 

violation of at least one WISHA regulation.  Part O of WISHA’s Safety 

Standards for Construction Work sets forth requirements for concrete 

construction.  It is undisputed that 1.5 inch rocks were forced through a 3 

inch end hose.  This clearly violated WAC 296-155-682 (8)(b)(xv)(C), 

which provides: “Aggregate should not exceed 1/3 the diameter of the 

delivery system.”  There is evidence that the broken antenna or the 

missing vibrator caused the incident, which would violate the requirement 

under WAC 296-155-682 (8)(b)(iii) that equipment be safe.  There is 

evidence the pump operator was unfamiliar with the safety requirements 

set forth in the Putzmeister manual, including the need to keep workers 

out of the danger zone when pumping is started.  A jury could find this to 

                                                                 
68 RCW 4.22.070(1)(a); Yong Tao v. Heng Bin Li, 140 Wn. App. 825, 166 P.3d 1263 
(Div. 3 2007), review denied, 163 Wn.2d 1045, 187 P.3d 271 (2008);  Kottler v. State, 
136 Wn.2d 437, 448, 963 P.2d 834 (1998); Gilbert H. Moen Co. v. Island Steel Erectors, 
Inc., 75 Wn. App. 480, 487-88, 878 P.2d 1246 (1994), rev’d on other grounds, 128 
Wn.2d 745, 912 P.2d 472 (1996)). 
69 Under RCW 4.22.070, and as set forth in the Order granting Plaintiffs’ Motion for 
Summary Judgment, for which review was not sought, no liability may be apportioned to 
Hilltop or to anyone else found to have Title 51 immunity. CP 2455-2458 
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be a violation of WAC 296-155-682 (8)(c)(iii)(G), which requires 

operators to be familiar with applicable safety requirements.  

 WISHA also requires employers “Develop, supervise, implement, 

and enforce safety and health training programs that are effective in 

practice.”  WAC 296-800-14020.70  Employers in construction are 

required to develop a “formal accident-prevention program, tailored to the 

needs of the particular plant or operation and to the type of hazard 

involved.” WAC 296-155-110.  A jury may find that any accident 

prevention programs that were in place were inadequate, not enforced, and 

not effective in practice because they failed to address the hazards of end 

hoses, failed to conform to American Concrete Pumping Association 

(“ACPA”) industry standards, and failed to include Putzmeister’s 

requirements that workers must be kept out of the danger zone when 

starting to pump.  A jury may agree with the Putzmeitser representative 

and find that the “duck and cover” plan, even if it existed, was ineffective 

and dangerous.71 

 Even if no specific WISHA regulation were found to be violated, a 

jury could find that the common law duty to provide a safe workplace was 

breached. A jury may find that Mr. Vargas was injured by Inland’s failure 

to ensure that concrete workers were kept out of the danger zone when 

                                                                 
70 See also WAC 296-800-11035 (“You must: Establish, supervise, and enforce rules that 
lead to a safe and healthy work environment that are effective in practice.”) 
71 WISHA regulations governing accident prevention programs also include WAC 296-
800-140, WAC 296-800-14005, and WAC 296-800-14025.  WISHA also requires that 
safety information and training be provided through safety meetings.  WAC 296-800-
130, WAC 296-800-13020, and WAC 296-800-13025.  A jury could find one or more of 
these rules to have been violated.  
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pumping started.  A jury may find that Mr. Vargas was injured by Inland’s 

failure to ensure that the hose was big enough to pump the rock without 

causing a plug.  A jury may find Inland failed to ensure proper equipment 

was used, including a pump truck with a boom of adequate length, a 

functioning antenna, and a vibrator to help keep air out of the system. 

 Inland also owed duties of a possessor of land to an invitee on 

premises. Afoa I, 176 Wn.2d at 478-479.  General contractors are also 

liable for injuries caused by a dangerous condition on the land “while the 

work is in his charge.”  Williamson v. Allied Group, Inc., 117 Wn. App. 

451, 456-457, 72 P.3d 230 (2003) (citing Restatement (Second) of Torts § 

384 (1965)).  “The owner’s duty is to exercise reasonable care for the 

invitee’s protection. That obligation extends ‘to everything that threatens 

the invitee with an unreasonable risk of harm.’”  Barker v. Skagit 

Speedway, Inc., 119 Wn. App. 807, 812, 82 P.3d 244, 247 (Div. 1, 2003) 

quoting W. Page Keeton et al., Prosser and Keeton on Torts § 61, at 425 

(5th ed.1984).  In Afoa I, the Supreme Court found that cluttered 

equipment left on the tarmac was sufficient evidence from which a jury 

could find the duty was breached.  In Arnold, the Court found asbestos 

could be properly considered a condition on the land: 

A possessor of land is not liable to his [or her] invitees for physical 
harm caused to them by any activity or condition on the land 
whose danger is known or obvious to them, unless the possessor 
should anticipate the harm despite such knowledge or obviousness. 

 



Arnold v. Saberhagen Holdings, Inc., 157 Wn. App. at 666- 68 quoting 

Restatement (Second) of Torts§ 343A, at 218 (emphasis added).72 

Arguably, a jury could find that the unsafe pumping procedures used 

constituted an unreasonably dangerous activity on the land by which Mr. 

Vargas was injured. 

V. CONCLUSION 

For the reasons set forth above, Plaintiffs / Appellants Vargas 

respectfully request that the trial court's dismissal of their claims against 

admitted general contractor Inland Washington LLC be reversed, and that 

they be awarded costs on appeal. 

Respectfully submitted this 20th day of October, 2017. 

~ 
Derek K. Moore, 
WSBA No. 37921 
Attorneys for Plaintiffs / 
Appellants Vargas 
BISHOP LEGAL 
19743 First Avenue South 
Normandy Park, WA 98 148 
(206) 592-9000 

Attorneys for Plaintiffs / 
Appellants Vargas 
BISHOP LEGAL 
19743 First Avenue South 
Normandy Park, WA 98148 
(206) 592-9000 

72 Cf Morris v. Vaagen Bros. Lumber, Inc., 130 Wn. App. 243, 250, 125 P.3d 141 (Div. 
3, 2005) (finding equipment involved in a building collapse to not be a condition of the 
land); distinguished by the Arnold court. Arnold, 157 Wn. App at 667-668. 
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VI. APPENDIX 
 
A. Scene Photos from Anthony Howell’s Deposition (Annotated)  
 (CP 1950-1954 and 1961) 
 
B. Putzmeister BSF 46 Pump Truck Manual Excerpts 
 (CP 1963-1972) 
 
C. ACPA January 2010 Safety Bulletin Re: “Hose-Whipping”  
 (CP 2168-2173) 
 
D. Hilltop’s “Duck and Cover” Subsequent Addition to Safety Book 

(CP 1991) 
 
E. Miles’ May 23, 2013 Mix Ticket for the Subject Concrete Load 

(CP 2131) 
 
F. Anthony Howell’s May 24, 2013 Driver Equipment Report  
 (CP 1962)  
 
G. WAC 296-155-110 
 
H. WAC 296-155-682 
  
I. WAC 296-800-11035 
 
J. WAC 296-800-130 
 
K. WAC 296-800-13020 
 
L. WAC 296-800-13025 
 
M. WAC 296-800-140 
 
N. WAC 296-800-14005 
 
O. WAC 296-800-14020 
 
P. WAC 296-800-14025 
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.. . .• 

Operating Instructions 
for machine operator and maintenance staff 

always keep by the machine 

Truck-mounted 
concrete pump 

Machine no. 
Boom no. 

8SF46 

0 0 

0 
0 

0 

:zrr /1 : llb!-4 b"'-" 
DATE: / -,.:1. 'O - / s_• 
BAINE RIPPEN, CCR 

P/NA820085 
Rev.B 

September 2002 
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Safety regulations 

2.4.2 Danger zone 

2-14 

lnjum caused by falling boom arms if isolators are opened without first 
ensuring that the appropriate boom 8JDl is secured. 

Jitjury may be caused by the hose operator being struck by the end hose if 
this has become trapped in the reinforcement and suddenly jumps out on 
further movement of the boom, This danger also exists if a blockage is 
suddenly released. There is also a considerable risk of injury from the end 
hose striking out when starting to pump and during washing out as a result of 
entrapped air or sudden boom movements. 

Toe danger ZC11owhen Slal1lng 10 pumpond during washing oul pro­
ccdwes Is the area around end hose In wlllch the end hose can Slrlte 
ouL The dlameletoflhe zano Is twice lho end hose Jenglh. 

1 Maximum end hose length 4 m 
2 Danger zone .. 2 x end hose leng1h .. 8 m 

Injuries caused by the pump rolling because of brakes or support legs releas­
ing. 

BP03_DDS_9l508GB 



Page 1965

' ' 
Safety regulations 

2.8 Danger zones 

2.s.1 Support legs 

2-34 

Unauthorized piesonce in the danger zone of the machine is forbidden. \Vam 
persons present in the danger zone. Cease operations if such persons do not 
leave the danger mne despite a warning. The machine operator must be ca­
pable of seeing the danger zone at all times and under all circumstance,. If 
necessary he must appoint an assis1ant to supervise the danger zone. 

The machine operator is responsible for safety in the working area (danger 
zone) of the machine whilst the machine is in use. 

The danger zone changes as the activities change. 

© 

The dangenone when selling out lhe machine suppor1S is lhe zone 
In which the supports are swuns out or extended. 

© 

1210!»01 

Dsngorofcrushlng---------------­
There is a danger of crushing in the area through which the supports may be 
swung out or extended. 
You should therefore secure the danger zone. 
Keep the danger zone under constant observation. 
You must halt work immediately and press the EMERGENCY SHUT-DOWN 
button if anyone enters the danger zone. 

BP03_00!U1608GB 
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Safety regulations 

2.B.3 End hose 

2-36 

'Ibc daogcr ioae whe.n IWllns to pump and during wasblng oul Is 
lhurea 1UOund tho end hem In which lho end hascC1111strike oUL The 
dlamelct of lhe mac Is IWfce lhe end bose lenglb. 

1 Maximum end hem len&lh 4 m 
2 DAngu zone= 2 ic end hose lenglh = 8 m 

Danger·~~~~~~~~~~~--~~~~~~~~~ 

There is a risk of injury in 1he area around the end hose If the end hose 
strikes out when starting to pump, after a blockage has bee'! freed or during 
washing out. This zone is twice the end hose length in diameter. 
The end hose must be allowed to hang freely. 
Ensure that no-one is standing in the danger zone. Keep the danger zone 
under constant observation. 
You must halt work immediately and press the EMERGENCY SHUl'-DOWN 
button if anyone enters the danger zone. 

BP03_0D9_!1608GB 
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Safety regulations 

2.14 Pumping operations 

2.14.1 Place of work 

2-66 

Moke sure that nobody is at risk from the running machine before switching 

the machine on or setting it in motion. 

Start machines from the drh-er 's seat only. The d river's cab must be lod"Cd 

when you are operating the machine from the remote control to prevent un­

authorized stllrting of the engine. 

AJwoys watch the control displays in occordonce with the Operating lnsuuc­

tions during start-up ond shut-down procedures. 

lll000700 

II is forbidden 10 dimb onlo the machine when ii ls In the ready mode 

The place of work during pumping operations is at the remote control. It is 

forbidden to climb onto the machine when it is in operation. 

DP03_015_9ti080D 
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2,14,2 Responalblllty 

2,14.3 Noise 

BP03_01S_9CS08GB 

Safety regulations IAI 
The machine operator is responsible for the entire operational area while the 
machine is in use. It must be possible for him to observe Ibis ar= in its en• 
tirety, olhetwisc a signaller is required. 

Avoid any melhod of operation that might be prejudicial to safety. 

Secure youiself agains falls by means of a safety harness and similar secur­
ing devices during any work on scaffolding, bridges and other parts of a 
building. 

Avoid any method of operation that might be a risk to machine stability. 

Keep all access covers, maintenance flaps, etc closed and locked during 
operation. There is a risk of injury on moving parts of the machine and a risk 
of damage caused by lhc increased noise stress. 

UIOIIISOO 

Cose access covers 

2-67 
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2, 14, 13 Truck mixer drivers 

BP03_01S_!l608GB 

Safety regulations l/i\l 
As the machine operator, it is your role to instruct the truck mixer driver de­
livering the conaete to you. Only allow the truck mixer drivers to work 
alone once· you are certain that the truck mixer drivers have understood your 
instructions. 

Make sure that no-one stands between the approaching truck mixer and the 
machine, there is a danger of crushing. 

There is a risk of injury if persons become lnlpped by the truck mixer or 
parts of it (chute). 

The agitator hopper must always be filled with concrete up to the mixer shaft 
to prevent concrete being sprayed because air bas been sucked in. 

IIM00400 

Always mt lhe agilalOr bopper wilh concrete 
up IO the mixer shaft. 

2-73 
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2.14. 15 Blockages 

BP03_01S_9608GB 

Safety regulations l&I 
Avoid blockages. A properly-cleaned delivery line is the best insurance 
against the formation of blockages. Blockages increase the risk of accidents. 

® 

l Wedged aggregate 
2 Ccmeoi~e 
3 Bounliary layer 

Dangar------------- - - -------
Never attempt to blast out a blockage with compressed air. There is a lethal 
danger as the delivery line might burst. 

Injury may be caused by the force of bursting couplings, bursting pipes or 
plugs being rapidly ejected from delivery lines, end hose and pwnp hopper. 

Always try to remove the blockage by reverse pumping and then re-siart.ing 
forward pumping. 

If the blockage is not removed, relieve the pressure on the entire system, and 
particularly on the delivery line, and then remove the section of delivery line 
concerned. 

2 - 75 
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2.14.17 End hose 

2.14.18 Danger zone 

BP03_01S_9608GB 

Safety regulations l&I 
The end hose must hang freely each time you start pumping. when you start 
pumping again after blockages, and during washing out procedures. No-one 
may stand within a mdius of the end hose length. Do not guide the end hose 
when pumping Is started. The end hose can swing out or stones may be 
ejected and cause an accident. 

@ IUOOSOO 

The danger zone when starllng IO pump and during washing out Is 
the mea around IMend base In which the end hose can 111rllte oul. The 
diameter or the zone is lWlc:o the 11nd hose length. 

1 Maximum end hose lenglh 4 m 
2 Danger zone"' 2 x end hose length= B m 

1Jsn11er·---------------------------------------------------------------~ 
There is a risk of injury in the area around the end hose if the end hose 
strikes out when starting to pump, after a blockage has been freed or during 
washing out. This zone is twu:e the end hose length in diameter. 
The end hose must be allowed to hang freely. 
Ensure that no-one is standing in the danger zone. Keep the danger zone 
under constant observation. 
You must halt work immediately and press the EMERGENCY SHUJ'-DOWN 
button if anyone enters the danger r.one. 

Injury may be caused by the hose operator being struck by the end hose If 
this bas become trapped in the reinforcement and suddenJy jumps out on 
further movement of the boom. This danger also exisis lf a blockage is 
suddenly released. There is also a considerable risk of injuty from the end 
hose swinging ou1 vrotendy when pumping Is started. 

A hose guide on the end hose makes the work easier and protects against 
Injuries. 

2-77 
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0 .. 

Safety regulations 

2.14.19 Bending 

2.14.20 Securing 

2-78 

Never bend lhe end hose over. Never attempt to straighten a bent eod hose 
by increasing the pressure. 

11SOl200 

Do nor bend rhc end hose 

The end hose must not be inserted in the concrete. 

IUOIJOO 

End h= nor /tucrted in the concrete 

The end hose must be secured against foiling. 

l lJQl<ro 

Sect1re rbe end hose 

DP03_01S_9ti08GB 
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January 2010
Safety Bulletin

Safety Bulletin

Hose-Whipping

Background Information

Air ingression to concrete pumping delivery pipe

lines has revealed itself as considerable hazard

under certain circumstances Injuries to placing

crew personnel have been sustained when trapped

air is momentarily compressed then released

causing the end hose to whip violently The list of

ciicumstances leading to hosc whipping continucs

to evolve as knowledge is gathered from the field

Presently we know there are three factors that

must come together for hose whipping hazard to

exist

There must be air in the delivery system

There must be something pushing on the

air and

There must be restriction near the hose

causing the air to compress

Air in the delivery system by itself poses no partic

ular hazard e.g whenever delivery system is

cleaned out its full of air Its only when the air is

compressed thereby storing energy that the haz

ard may exist

Avoiding Hose-Whipping Accidents

To avoid injury by hose moving from release of

trapped air personnel must he out of the end-hose

movement area

Because the conditions creating the hazard air is

being pushed by thc matcrial being pumped dont

usually result in hose whipping knowing when the

hose will whip is not feasible It is possible how

ever to be aware that the conditions creating the

hazard are present and warn personnel in the dis

charge area to remain away until the conditions no

longer exist

Debris coming from the hose during release of

trapped compressed air can also be hazard To

protect against the debris personnel should move

prudent and reasonable distance beyond the end-

hose movement area or the point of discharge and

Personal Protective Equipment PPE should be

worn

The end-hose movement area is defined as the area

within the radius of the last flexible non-steel

piece of delivery system For example if ten feet

of rubber hose is attached to pipeline personnel

standing more than ten feet away from the point of

attachment are outside the end-hose movement

area See figure

This may appear to be in conflict with other safety

publications which have stated that personnel

should remain back fifty feet whenever air is in the

system In fact fifty feet was used in documents

intended to be distributed to job-site personnel and

their supervisors simply as nominal figure easily

remembered If there is only ten feet of flexible

delivery system attached personnel positioned

eleven feet away should not be hit by the hose

although the hazard of flying debris remains for

some distance around the point of discharge

How Air Gets in the Delivery System

Listed below are the ways air can be introduced

into the delivery system These are situations mak

ing the hazard possible and it is when these situa

tions are encountered that personnel should be

warned to clear the discharge area

The delivery system is void of concrete

and is therefore full of air Examples

1.1 when first starting or

1.2 when restarting after moving

1/22/ 10
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Figure

End-hose movement area

The pump sucks air into the material

cylinders through the hopper Air

ingression through the hopper happens

when

2.1 the pump is first started at the

beginning of the job or

2.2 the hopper goes empty because the

pump is pumping faster than

concrete is being delivered or

2.3 the hopper goes empty because the

pump continues to pump after the

ready-mix truck stops delivery or

after its completely discharged or

3.3 blockage has been successfully

removed by performing the operation

known as rocking the concrete

2.4 the concrete is so stiff that air is

being taken into the material

cylinders with the concrete In this

case the concrete must be so stiff that

bridging is occurring

Air is introduced through the tip hose

This type of ingression happens when

3.1 the pump is operated in reverse for

any reason or

3.2 the pump is shut off during

pumping and the booms tip section

is in generally down position such

as that shown in
figure or

3.4 the concrete being pumped borders

on unpumpable As the operator

frequently changes between forward

and reverse in an attempt to rearrange

End-hose movement

area It is possible to

be struck by the hose

in this area The area is

defined by the radius

of the last piece of

attached flexible deliv

ery system

Debris zone Although

outside of the end-

hose movement area

high velocity debris is

possible The outer

limit of this area is not

clearly defined but risk

of injury is reduced

with distance from the

attachment point and

proper PPE

EI-lrnoveaea eps zone

positioned generally downward

Tip

Figure

section downward

Page of
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Pressurizing the Air Pocketthe rocks the concrete is coming out

in jerks In the time between squirts of

concrete air is filling the gaps

Air is introduced into the interior of the

pipeline other than at either end This

happens when

4.1 the pump is operated in reverse or

stopped while concrete is in the

pipeline and one or more pieces of

pipe have hole in them or

4.2 the pump is operated in

stopped while concrete

pipeline and gaskets at

joints are missing

damaged or

4.3 the pipeline is disassembled then

reassembled This is common

occurrence when removing pieces of

pipe from horizontally laid pipeline

during the course of day The hoses

are disconnected one or more pieces

of pipe are removed then the hoses

are reattached or

4.4 blockage has been manually

removed from reducer hose pipe

or elbow after which the pipeline is

reassembled

How much pressure it takes to move concrete in

pipeline depends on several factors

The distance the concrete must travel

The diameter of the delivery line

The composition of the delivery line hose or

pipe how many elbows radius of the elbows

The pumping rate 100 yards per hour takes

much more pressure than 50 yards per hour

The composition of the concrete pumpability

and dryness

The vertical level difference between the point

of placement and the pump each foot of level

difference adds 1.1 PSI regardless of the angle

creating the level difference

Assuming pipeline is laid horizontally the pres

sure required to push concrete is linear function

of the distance the concrete must be pushed In

other words at halfway to the end it only requires

half the pressure to move the concrete as shown in

figure

Once inside the pipeline the air is pushed by the

concrete coming behind it and in turn pushes the

concrete in front of it Within moments the air

pressurizes to the same pressure required to push

the concrete in front of it When the air pressur

izes it takes less space in much the same way

spring takes less space when force is applied

reverse or

is in the

the clamp

or badly

point

point

10000
pOue Igtbep

7500

DO

5000

250o

000

000 250o 5000 750 1000o

face of ram diochawe point

distance from the pump towards the point of discharge

pont

Figure

Pressure as function of distance
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As the air travels through the pipeline it takes less

and less pressure to push the concrete in front of it

because theres less and less concrete in front of

it As the pressure drops the air expands taking

more space than it had moment before As it

expands the concrete in front of it must move

faster to accommodate the ever-expanding air

pushing it See figure

The vast majority of the time concrete accelerat

ing in front of the air pocket results in harmless

escape the concrete squirts out rapidly theres

small puff as the air escapes and the concrete

behind the air resumes flowing normally Perhaps

the hose gives small jerk and theres some splat

tering by the air/concrete mixture No one is at risk

in this case

small percentage of the time the material accel

erating in the delivery system gathers in the hose

or reducer and forms blockage The fact that air

is forcing the material to accelerate rapidly may

cause some segregation of the material compo

nents thereby increasing the chances of blockage

formation In addition any folds or kinks in the

delivery hose could create blockage Whatever

the cause once blockage has formed in front of

air the hazard is in place

In the best-case scenario the blockage releases

with minimal pressure increase or the blockage is

so complete that even when the pump reaches

maximum pressure it does NOT release In the

latter case there is no expulsion the pump stops

moving material as the hydraulic relief systems are

activated and the operator can relieve the pressure

before looking for the plug

In the worst-case scenario high pressure is exerted

on the air pocket before the blockage releases and

the reaction of the air escaping at high velocity

causes the hose to whip violently See figure

Remedial Measures

Hose whipping accidents can be avoided if people

take the proper precautions when air has been

taken into the delivery system Each person

involved has to know what to do and knowing is

matter of education Everyone needs specific

knowledge and each person has to heed the warn

ings to protect themselves Communication

between the personnel is crucial

Figure

When air compresses in or near the tip hose

Air Compressing in the Discharge Hose

Pressure rises as

concrete has to compress

the air to move

siwJ

Air starts to

compress by the

concrete moving into

its space

Blockage forms

in front of air

Air pressure rises until

it is high enough to remove the blockage by force or

the hydraulic relief systems activate and the

operator removes the plug manually

If blockage releases

with highly compressed air

behind it the air expands at

high velocity and may cause

the hose to whip violently
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Boyles Law EXPANDING AIR POCKET

Initial Pressure Final Volume

Final Pressure Initial Volume

Example material cylinder inches in diam

eter and 80 inches long takes in half gulp of air

This results in 2535 cubic inches of air being

forced into the delivery system pipeline In our

example the concrete requires 800 PSI of

pressure to push it through the entire length of

pipeline The air pocket compresses until its at

800 PSI too At that pressure the 2535 cubic

inches of air has become only 2.5 inches long in

125 mm pipe

When the air has traveled 25% of the distance

towards the end point in figure the

pressure has fallen 25% Because of that the air

pocket increases in size At 600 PSI it is about

1/4 inches long

At halfway to the end the pressure has fallen to

half the original pressure so its now at 400 PSI

point in figure That allows the air to

decompress more and it is now almost inches

long

When the air has made it 75% of the way to the

end air pressure will have fallen 75% from the

original value point in figure At 200 PSI

the air pocket is about 3/4 inches long

Between the time the air pocket leaves point

and when it arrives at the end of the delivery

system it will increase to its original size of 133

1/4 inches 11 feet 1/4 inches Because it is

getting larger it must push the concrete in front

of it faster to make room for itself The concrete

accelerates theres only atmospheric pressure in

front of it which can cause forceful ejection of

the rocks and sand followed immediately by the

air pocket

Concrete arriving after the air is unaffected by

the air pocket it was pushing

Figure

Air expands as pressure drops

Operators

1.1 Must know how air enters the delivery

system and the severity of the hazard

to the placing crew

1.2 Must know to warn personnel to stay

away from the discharge whenever air

is known to be in the delivery system

1.3 Must communicate the hazard and its

severity to the placing crew and

laborers or verify that they already

know it

tit
pressurized to 800 PSI sir pocket is about 2h/2 long

me ajeeaettLt%

pressurized to 600 PSI air pocket is 31/4 long

pot

assca ..

pressurized to 400 PSI air pocket is about 7a long

pressurized to 200 .1

PSI air pocket is

about 93/4 long

Ilk

-p at the point of discharge atmospheric pressure air pocket is 1331/4 long

II
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1.4 Must communicate the hazard and its

severity to the ready-mixed concrete

truck drivers so theyll know to take

preventive action if air enters the

system through the hopper or verify

that they already know it

1.5 Must know to minimize the chances of

developing blockages when air is

known to be in the system for

example slowing the strokes per

minute

1.6 Must know how to minimize the

effects of air in the delivery system

such as reversing the pump if air was

introduced into the system through the

hopper and pumping slowly until the

air is expelled

Laborers assigned to work at the pump

2.1 Must know the hazard its severity

and the methods of air ingression

2.2 Must know how to alert the operator

or stop the pump if they see that air

has entered the system through_the

hopper

The placing crew

3.1 Must know the severity of the hazard

3.2 Must know how to recognize clues

that air may be in the system For

example they must know that every

time they remove piece of pipe from

system air is introduced and that

theres always air when first starting or

restarting after moving

3.3 Should know the telltale signs of

blockage in hose and what to do if

they suspect blockage in hose has

occurred

3.4 Must heed the warnings from others

and remain away from the point of

discharge until the operator verifies

that the hazard has been eliminated

3.5 Must not cause the delivery hose to

kink

Ready-mixed concrete truck drivers

4.1 Must know to keep the hopper level

full and to alert the operator or stop

the machine if air is taken into the

pump

4.2 Must know the severity of the hazard

if they are to be expected to take this

responsibility seriously

4.3 Must know how the operator would

prefer to be notified in an emergency

and how to activate the emergency

stop
switches if they cannot get the

operators attention

4.4 Must minimize mix segregation when

feeding the concrete pump

Contractors

5.1 Must know how air enters the delivery

system and the severity of the hazard

to the placing crew

5.2 Must know to warn personnel to stay

away from the discharge whenever air

is known to be in the delivery system

5.3 Must communicate the hazard and its

severity to their foreman the placing

crew and laborers or verify that they

already know it

5.4 Must know the contribution that mix

composition condition and mix

Summary

delivery intervals have in increasing

the likelihood of blockages

Every person in the chain of pumping job has

responsibility to help protect the hose person and

other nearby personnel from hose whipping acci

dents Education is the key followed closely by

diligent watchfulness and PPE Educational mate

rials are available from the ACPA but the people

in the industry who know of the hazard must take

steps to make the supervisors of the other indus

tries aware that the problem exists and that there

are materials available to teach avoidancc

By Robert Edwards

Edited by the ACPA
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. ·····-·-····.-~- --,.------------~-----,....-,,.,.,......,....-· .. ·--·, ........ , 

Safetv practices for pouriniJ ,~oncre1.c with a concrete pump 

This wlll be safety practices for all employees Involved with the concrete pump or In an area close to the pump. 
Not following these procedures could cause serlous Injury or even death. 

1) Stay clear of the pump and the hose while the pump operator Is priming the pump. Do not be 
Involved In this process. You are not trained to prime the pump. 

2) Do not allow the operator to prime out Into the area where the concrete will be poured. 
3) When the time comes to pour the concrete, take the halo off the hose carefully while moving away 

slightly from the hose. If at any time you hear or sense a plug, duck and cover. Do not try to unclog the 
hose. ~ove away from the hose. This lndudes the hose man, vibrator operators and any other people 

· near the hose. 
4) Never try to unclog the hose. That is the pump operators responsibility. 
S) .Any time you seose of hear a plug, yell clog and everybody Immediately move away from the hose. 

EXHIBIT ___ _ 

wrrr/i.~ 
DATE: I - ;J.. 0 ·/ J­
ELAINE RIPPEN, CCII 

..................... ·- .. ··-. ·--···--· ···-· .. ··-· ············-·· .. ····· ..... ······---.......... ocr o-ali··· .. ·----·· .... ·-·· .... _ ............. . 
Ptodu ,. '{JfJ 

cuon .S 
erv;ces 

PRR975513 

I 
! 
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ag

e 
21

31

i~tF'.:,0:2_60A ' 10. 5~t: yd ~!!!~~~~ ~~"' · .. · . . ~; : '.~; I 
,y:·'>'·'5300 10.SQr/ CY ~~~~OOmt~L~COMPLIANCE_ t.t.Z:... :·;.· 

)5401 :~: 
h ... 

~1:-,;: ·. 
i.{: .. 

··i,.·' 
:.<;.-· 

~~.-:, ,' .. 

WALL {al.\v {41\ l~J. 0 +n~:t 
LIABIUTY STATEAiENT - SEE SACK FOR WARNING! 

4 TICKET 'ro'l'li.L WE MAl<E OEUVERiES INSIDE THE CURB LINE AND ON THE LOT, AT CUSTOMER'S I 5LR . -i 
RISK ONLY. AND ACCEP'T 1\10 RESPONSJ[lllJIY FOR OAl,lAGES RESULTING FROM .• ~,.,~r.~,M"ti,"?':.,,..,~"·,""'-"'j-"'"'"""pu.g,,~·, , .. , , , "'ji\' ,•,p•j 
SUCH DELIVERIES. · . ·· 

IF THIS MATIER IS PLACED lN THE HANDS OF AN AITORNEY FOR COLLECTION, 
VmHOUTREGAROTO'NHE11~ERSUIT!SlNSTITIJTED,PURCHASERHEREBY AGREES 
TO PAY A REASONABLE ATTORN!::Y FEE FOR THE COSTS OF COLLECTION OF 1HIS 
ACCOUNT. BECAUSE IT IS IMPOSSIBLE TO ESTIMATE COLLECTION COSTS, 
INCLUDING AITORNEY FEES, THE UNDEF!S!GNED HEREBY PROMISES TO PAY A 
M1Nt'.IUM OF $500 AS ATIORtlEY FEES TOGETHER WITH COSTS OF COLLECTION. 

X 
111iwu1.;11rnt1E rom:.!li».'G AUOAO~K>WLEDG• ru:cEJM" cr=s. 

~-~·:!f".;~i1.R";;:.;~,.~+~1ir~~~-,IJ~~n~F-~·~- ......... ~~j~~-p;-:·~::;··~:~~!-'..\i""): 

7:03 l <c-LO I &'SS I /0~/S" 
~~·~.;,.~~~~*~~~"fi~~~'z:'"r'.-'~-- ~---. -·~·-·t :···· 

Cl40 l 10.5 
THE LEGAL MAXIMUM FINANCE CHARGE WILL BE CHARGED ON All. ACCOUNTS 30 DAYS PAST DUE. 

Truck 
C140 
Load Size 
10.50 CY 

Driver 
2319 
Mix Code 
0260A 

User 
user 

Returned 

Ml'lte!'I:! Dtsclli;4loo De::!$J11C/!'f 
Oill lb 

~lretl 
11137t Ji) 1J.,'IH.) CtS 2 8Af\D a.AS$ Z 

7ffl'i57 'l18$! 
n'?Ellll CSkt 
'WATER t WATEl'H 
l,UlAESO J,U3Afi00 
MB:aIIN LIB2!ilH 
HOTVi/\TER HOTWATER 
WA'TER:Z 1NATER 2 
WATEFN WATEfM 

Adln 
Uilld 

Sl!..rlw: 
41~1b 
4.00 In 

1e5ll lb 
SG4 lb 
~'11 

-ll'l1l a 
llDl'lat 

116 'le 
1¥3 1/. 

i!Il.O 116 $ 

~ Bi:tch!\5: 

19523 lll 
L!l;t! lb 

gt 
42.!I! ~ 

2'11.SU Cl 

ol 
~ 

178.il," 

~rMC: nm ~ 
TrtmWIJ!er. ·Hi QI I r:f 

Diap Ticl{e.t Num.. Ticket. ID. 
141903 41357 

Qty 

Batche{J 
f4tro It) 

1S&I lb 
:5!)30 lb 

$){ 
42.00- i:.. 

iaill!l ot 
!,11 

QI 
173.5 tJ . 

0.420 A 

Mix Age 

IJ& V:r ~ M cl!::!J'e 
·O.M 6.!l!F.6 A . 
a. 1$11, ll.!Ui6 M 
D.14'!, 

o.r:m;.. 
·D.62'Mi 

n4mii 

DeslGn 315.D !,:f 

Seq. 
\ill 

AdWI Wrt 
100 ~ 
12 !:S 

173:5 !it 

ACl!.U 

Time 
7:03 

Date.. 
5/23/13 

Load ID 
42128 

299.2 i;1 Tol\dd; 16.1 ~ 
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RALPH'S CONCRETE PUMPING 
Dato 

~neral Condition & 
Equipment numbers 

~Leaks - OIi, Coolant 
_fuol, Alr 

-Ef .JJ;es 
~ ~s & Rer.tetors D 
yttyt1raulic Auld 

Engine 
0 Knock.~ 
0 No Powor 
D Overheats 
D Noisy 
r::;( Leaks 011 ~ 

/0 OU Pressure 
Clutch 
0 Slips 
0 Grabs 
[j Chatlers 
0 Free Travel 
Transmission 
D Noisy 
D Disengages 
D Leaks Auld 
D Shilt Control 

,,8( Doors & Seals 
7-J Lights - Incl. Stop & 

.L' Tum Sionais 
l{...I Fuel Quantity 
g Engine OIi levei 
~ Coolant level 
tLl Speedometer 

Steering 
D Wanders 
D Shimmy 
0 Tramps 
0 Hard 
[J Free Play 
Brakes 
0 Grab 
D Squeal 
I.J Air Pressure 
D Don't Release 
D PedalTravel 
Electrical 
D lights 
D Horns 
D Battery 
D Alternator 
0 Starter 
[J Wiring 

D 
0 

Odometer Reading 

,y Emergency Equipment 
,U Seat Belt 
gou Pressum 
%[" Windshield Wipers 
JZ Hom 
ft' Safety Straps 

Fuel System 
n Tanks 
D Pump 
D Lines 
D Leaks 
Cooling System 
D Leaks 
::J Plugged 
S fan 
0 Fan Belt 
Emergent'{ Equipment 
'J Fuses 
C flag 
D flares 
0 Are Extinguisher 
L SeatBelt 
0 Triangle 
D Cones 

Driver Equipment Report 
Pre-Trip After-Trip 

OK ..a--- 0 
tJotOK O 0 

Tachometer 
B'. Air Pressure 

,,it'" Brake Action FM VSS 
12 [)raking 

fa Windshield -
.,..,.-creanllness & Conditfon 

/ LI Cab Heater 

\'Jheel Assemblies 
0 Wheels 
0 Hubs 
D Bearings 
ll Tires 
Vehicle Strucl.uro 
0 Axle and Spring Assys 
D Cab Damage 
Exhaust System 
!J Muffler 
0 Tailplpe 
Concrete Pump 
ez" Hydraulic leaks S~ 

/ 0 Pump Kil Greased 
D Drain Water Box 
Instruments 
0 Tachometer 
U 011 
D Water 
0 Air 

ti 

~~~1-.L~~~~~~~~~~~~~"iH5,.'.Ql},.L...:.~~~~ 

Odometer Reading 
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