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A. IDENTITY OF THE PETITIONER

The State of Washington is the petitioner in this matter.

B. DECISIONS BELOW

On November 1, 2018, the King County Superior Court entered an
Order On Motion To Amend in which it, inter alia, imposed sanctions
against the State.> Appendix 268-271.2 On January 28, 2019, the King
County Superior Court entered an Order On Defendant’s Fee Petition in
which it set the amount of those sanctions at $18,252.49. Appendix 276-

277. Petitioner asks this Court to review those portions of both orders.?

1 On March 8, 2019, the respondent, Phillip Numrich, filed his own motion for direct
discretionary review asking this Court to review the portion of the court’s order granting
the State’s motion to amend the charges. Appendix 275. The State’s answer to that
motion is currently due on April 2. Id.

2 As part of its motion asking the superior court to reconsider the imposition of sanctions
(discussed below), the State submitted a lengthy declaration of one of the deputy
prosecuting attorneys assigned to the case. A copy of that declaration is included as
pages 1-274 of the Appendix. The superior court’s order on the motion to amend—along
with numerous other documents—were attached as appendices to that declaration and,
therefore, are included as such in the Appendix to this brief. To minimize unnecessary
duplication in the Appendix, the State will cite to the order as an “appendix in the
appendix” rather than separately including a duplicate copy. The State will generally
follow this practice throughout this brief and will, to the extent feasible, cite to
appendices to documents already included in the Appendix rather than including a
separate copy as a stand-alone document.

3 The State filed separate notices of discretionary review of these orders based on its
understanding of the directions from this Court that this needed to be done because the
State was seeking review of different orders. Appendix 278. Because the orders are
related, however, this Court invited the State to address both in a combined motion for
discretionary review. Appendix 279-280. The State has accepted this invitation and
addresses both in this brief. This has resulted in a brief that is over the 20-page limit for a
motion for discretionary review. The State’s motion to file an over-length motion is
being filed along with this brief.



C. ISSUES PRESENTED FOR REVIEW

1. Should discretionary review by granted where the superior
court found that there was no prejudice to the defendant in
amending the charges, no basis to deny the motion to amend,
and that the State had not acted in bad faith or engaged in
conduct tantamount to bad faith, but still imposed sanctions
against the State because it felt that the State should have
brought the motion to amend sooner?

2. Should discretionary review be granted where the superior
court imposed sanctions against the State despite the fact that
the State did not err?

3. Should discretionary review be granted where the superior
court based the amount of sanctions on a fee petition that was
legally insufficient to establish the reasonableness of the fees
requested?

4. Should discretionary review be granted where the superior
court unquestioningly accepted the fee affidavit of the
defendant’s counsel without assessing the reasonableness of
the fees requested?

D. STATEMENT OF THE CASE

On January 26, 2016, Phillip Numrich’s reckless disregard for the
safety of his employees caused the death of Harold Felton when a trench
collapsed, burying Felton under seven feet of wet dirt. Although the
Seattle Fire Department quickly arrived at the scene, rescuers were unable
to free Felton in time to save his life and he died of compressional

asphyxia.*

# The substantive facts of this case are set forth in more detail in pages 1-5 of the State’s
Answer To [Numrich’s] Motion For Discretionary Review, filed on October 18, 2018, in
this Court’s case number 96365-7. Appendix 136-162.
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On January 5, 2018, Numrich was charged with Manslaughter in
the Second Degree (under RCW 9A.32.070) and Violation of Labor Safety
Regulation with Death Resulting (under RCW 49.17.190(3)). Appendix
281-282. At the time of filing, the State concluded that there was probable
cause to charge Numrich with either/both first-degree or second-degree
manslaughter. Appendix 2. However, due to the generally conservative
filing policy of the King County Prosecuting Attorney’s Office, second-
degree manslaughter was filed initially and the decision of whether to
amend to first-degree manslaughter or to add it as a charge in the
alternative was reserved to a later time. Appendix 2.

Numrich was arraigned on January 16, 2018. Appendix 2. On
February 5, 2018, deputy prosecutors met with one of Numrich’s attorneys
to discuss the case. Appendix 2. During this meeting, it was determined
relatively quickly that the State was not willing to offer a plea deal that
would allow Numrich to avoid a felony conviction. Appendix 2-3. Plea
talks essentially ceased at that point and Numrich’s attorney indicated that
he would instead move to dismiss the charge of second-degree
manslaughter based on the “general-specific rule.” Appendix 2-3.

During this meeting there was no discussion of possible amendments to
the charges if the case proceeded to trial. Appendix 2-3. Neither the State

nor counsel for the defendant raised the issue. Appendix 2-3. It did not
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appear to the State that Numrich’s attorney had any interest in discussing
potential trial issues because defense counsel was confident Numrich
would prevail on the motion to dismiss. Appendix 2-3.

On April 30, Numrich filed a motion to dismiss the count of
second-degree manslaughter. Appendix 3, 10-24. Following extensive
briefing, oral argument on the motion was heard on July 19, 2018.
Appendix 4. The superior court denied Numrich’s motion in a written
order on August 23, 2018. Appendix 4. Numrich filed a notice of
discretionary review of that order on September 14. Appendix 4, 85-86.
On September 28, Numrich filed briefing asking this Court to take direct
discretionary review of the superior court’s ruling. Appendix 4, 87-132.
The matter was assigned Supreme Court case number 96365-7.

Between February and October of 2018, the case-setting hearing in
superior court was repeatedly continued at Numrich’s request. Appendix
4-5. As aresult, no trial date has ever been set in this case.

On October 1, 2018, the parties received a letter from this Court’s
Deputy Clerk setting a schedule in 96365-7. The schedule required the State
to serve and file any answers to the defendant’s motions by October 18 and
set the matter for consideration by the Commissioner on November 1.

At that point, the parties had still not discussed any trial issues,

including whether the State was contemplating possible amendments to
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the charges. Appendix 4-5. Numrich’s attorneys had never asked if the
State was considering any amendments, nor raised the issue of possible
amendments, nor engaged in any of the plea negotiations or usual processes
that would generally prompt a discussion of possible amendments.
Appendix 4-6. Rather, Numrich’s attorneys still appeared to so firmly
believe that the defense would ultimately prevail on the motion to dismiss
that they were not interested in discussing potential trial issues. Appendix
2-5.

While preparing the State’s answer to Numrich’s motion for
discretionary review, counsel for the State noted that the statute of
limitations for first-degree manslaughter would run in January of 2019,
possibly before the discretionary review issues were decided. Appendix 5-6.
At that time, counsel for the State consulted with other deputy prosecutors
and conducted legal research to determine if further delay in amending the
charges would bar a charge of first-degree manslaughter. Appendix 6. It
was ultimately determined that there was a very real risk that the statute of
limitations would run on a first-degree manslaughter charge unless a motion
to amend was brought in superior court prior to the November 1, 2018
hearing. Appendix 6. Thus, the State communicated its intent to amend in

an email to Numrich’s attorneys on October 18. Appendix 7.



In the interest of full disclosure, the State also alerted this Court to
the proposed amendment, given that the legal arguments in Numrich’s
motion for discretionary review were predicated on the charge of second-
degree manslaughter and the motion could be moot if first-degree
manslaughter was added. Appendix 6-7. The State noted its intent to
amend in its brief filed with this Court on October 18. Appendix 6-7.
However, this point was only one of the many arguments raised by the
State as to why Numrich’s motion for review should be denied. Appendix
7, 136-162.

A hearing on the motion to amend was scheduled in the superior
court on October 31, 2018. Appendix 8. Numrich filed briefs in opposition
to the State’s motion and moved for discovery related to issues surrounding
the State’s decision to amend. Appendix 8, 190-232. The State replied and
explained both the circumstances surrounding its decision to bring the
motion and the timing of it. Appendix 8, 133-135, 233-246. The State also
pointed out that Numrich had not demonstrated any legal prejudice that
would result from the amendment. Appendix 239-245. Oral argument on
the State’s motion to amend was held as scheduled on October 31, 2018.
Appendix 8, 247-267. During the hearing, the court questioned the State as

to the timing of the motion. Appendix 249-254, 264-266.



In his briefing and at oral argument, Numrich accused the State of,
inter alia, prosecutorial vindictiveness based on the allegation that the
motion to amend was brought to retaliate against Numrich for having sought
discretionary review. Appendix 8, 190-232. In neither his briefing nor at
oral argument could Numrich explain how the amendment prejudiced him,
other than to argue that it would delay the proceedings and had “wasted” the
time of the court and his attorney. Appendix 201-203, 223-224, 254-264.
Numrich also asserted that the defense might have litigated the matter
differently if it had known that the State would be seeking such an
amendment. Appendix 201-203, 223-224, 254-264.

On the morning of November 1, 2018, the superior court issued an
order granting the State’s motion to amend. Appendix 268-271. In its order,
the court found that the State’s counsel had been candid with the court in
explaining how and why the motion to amend came about when it did; that
there was no evidence that the motion to amend had been brought for an
improper purpose; that the delay and waste of time/money argued by
Numrich did not constitute a prejudice that would preclude the amendment;
and that there was no other basis to deny the State’s motion. Appendix 269-
270. However, the court also concluded that the State should have given
notice of its intent to amend earlier and found that Numrich had incurred

costs for appellate litigation due to the untimeliness of the State’s motion.
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Appendix 270. As a result, the court sua sponte imposed sanctions against
the State.> Appendix 270-271. The court specified that the amount of terms
was to be “measured in the attorneys’ fees for the defense work on the
discretionary appeal to this point.” Appendix 270. The court directed
Numrich’s attorneys to file a fee petition within 14 days and the State to
respond within seven days. Appendix 270.

On November 13, 2018, the State filed a motion asking the court to
reconsider the imposition of sanctions along with a declaration in support
thereof. Appendix 1-274, 283-293. In its materials, the State, inter alia,
pointed out that the court’s order conflicted with this Court’s holding in State
v. Gassman, 175 Wn.2d 208, 263 P.3d 113 (2012) and was based on the
incomplete and misleading record that had been provided by Numrich.
Appendix 285-291. Two days later, Numrich filed his fee petition seeking
costs and fees in the amount of $18,252.49. Appendix 294-303.

Over the next several months, extensive litigation took place in the
superior court over this and related topics. This litigation included the

following:

5 Numrich did not mention or request sanctions in either his briefing prior to the hearing
or during oral argument. Appendix 190-232, 247-267. Nor did the court raise the issue
during the hearing. Appendix 247-267.



e November 16, 2018 — Numrich filed a notice of discretionary review
indicating his intent to seek direct discretionary review of the order
granting the State’s motion to amend.®

e November 29 and 30, 2018 — Numrich filed his response to the
State’s motion reconsider; his own motion to dismiss pursuant to
CrR 8.3(b) or, in the alternative, to reconsider the amendment; and a
declaration in support thereof. Appendix 304-334.7

e November 30, 2018 — The State filed a notice of discretionary review
indicating its intent to seek direct discretionary review of the trial
court’s imposition of sanctions. The State also filed its response to
Numrich’s fee petition. Appendix 335-350. In this document, the
State pointed out that the petition was insufficient as a matter of law
to warrant the imposition of fees.

e December 5, 2018 — Numrich filed another declaration from the
same attorney in support of his fee petition. Appendix 351-353.
While this document was captioned as a “reply,” in reality it was a
supplemental filing that attempted to provide information that the
State had pointed out was missing from the initial petition and made
it legally insufficient.

e December 10, 2018 — The State filed its reply in support of its
motion to reconsider. Appendix 354-371.

e December 11, 2018 — The State filed a motion to strike the
supplemental declaration of Numrich’s attorney,® pointing out that it
was an untimely effort to provide legally required information that
should have been provided in the initial petition. In the alternative,
the State asked to file a supplemental response.

6 Because they both stem from requests that this Court review the same order, this motion
for direct discretionary review is under the same cause number as the State’s. As noted
above, the State’s answers to Numrich’s motions are due on April 2, 2019.

" Many of the documents referenced and included in the Appendix from this section
themselves included numerous appendices that are duplicated elsewhere in the Appendix
or are not particularly relevant to the issues at hand. In the interest of brevity, those
duplicative or irrelevant appendices have been omitted from the Appendix.

8 Appendix 372-378



e December 17, 2018 — The State filed its response to Numrich’s
alternative motions to dismiss/reconsider. Appendix 379-396.

e December 20, 2018 — Numrich filed his reply in support of his
motions. Appendix 397-402.

On December 21, 2018, the trial court issued a written ruling that:
denied the State’s motions to reconsider the imposition of sanctions; denied
the State’s motion to strike Numrich’s attorney’s supplemental fee petition;
denied Numrich’s motion to dismiss pursuant to CrR 8.3(b); and denied
Numrich’s motion to reconsider the granting of the amendment. Appendix
Appendix 403-404. The court also agreed with the State that Numrich’s fee
petition was legally insufficient. Appendix 404. However, rather than ruling
that Numrich was therefore not entitled to fees, the court instead gave
Numrich more time to file an additional petition. Appendix 404.

On December 31, 2018, Numrich filed a third declaration from his
attorney in support of his fee petition. Appendix 405-418. On January 8,
2019, the State filed its response, pointing out the continuing deficiencies in
Numrich’s fee petition and supporting documents. Appendix 419-435. The
following day, Numrich filed his reply. Appendix 436-439. No hearing was
ever held on Numrich’s fee petititon. Rather, on January 28, 2019, the trial
court simply issued a written order awarding fees in the full amount—

$18,252.49—requested by Numrich. Appendix 440-441. This written order
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consisted of the proposed order prepared by Numrich with one sentence
crossed out and one sentence added. Appendix 440-441.

On January 31, 2019, the State filed a notice of discretionary review
indicating its intent to seek direct discretionary review of the amount of
sanctions imposed.®

Additional facts are set forth below as relevant.

E. ARGUMENT

Direct discretionary review of the superior court’s actions in both
imposing sanctions in general and in setting the amount of sanctions is
warranted under RAP 2.3(b)(1), (2), and (3).

1. REVIEW IS WARRANTED OF THE TRIAL
COURT’S IMPOSITION OF SANCTIONS

The superior court ordered terms because it concluded that the
State’s motion to amend should have been brought sooner. Appendix 269-
270. But this is not a basis to impose sanctions.

This Court addressed precisely this issue—the power of a trial court
to impose sanctions when it concludes that a State’s motion to amend does
not prejudice a defendant and should not be denied, but is brought in an

untimely manner—in State v. Gassman, 175 Wn.2d 208, 263 P.3d 113

% As noted above, the State filed a separate notice of discretionary review of the order
setting the amount of sanctions based on its understanding of the directions from this
Court that this needed to be done because this was a separate order from the order
imposing sanctions in general.
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(2012). In Gassman, the State moved to amend the Information on the day
of trial to change the date that the crime was allegedly committed. 175
Whn.2d at 209-10. The defendants objected on the grounds that they had
prepared their entire trial defense around having an alibi for the date on
which the State had initially alleged that the crime had taken place. Id. at
210. The trial court granted the motion to amend and continued the trial date
to give the defendants time to prepare their defense(s) based on the newly
charged date. 1d. In doing so, the trial court found that the State’s conduct
was “careless” and ordered the State to pay attorneys’ fees to each defense
counsel for the extra time they spent dealing with the issues created by the
State’s amendment. 1d.

This Court noted that there is no statute or rule allowing sanctions in
this situation, but concluded that a court does have the authority to impose
them (including via ordering attorneys’ fees) under its inherent equitable
powers to manage its proceedings. Id. at 201-11 (citing In re Recall of
Pearsall-Stipek, 136 Wn.2d 255, 266-67, 961 P.2d 343 (1998)). This Court
also noted, however, that sanctions imposed under this inherent authority are
subject to an important limitation—they can be imposed only if the court
finds that the State acted in “bad faith” or engaged in conduct “tantamount to
bad faith.” 1d. Such bad faith or conduct tantamount to bad faith consists of

“willfully abusive, vexatious, or intransigent tactics designed to stall or
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harass.” 1d. at 211 (citing Chambers v. NASCO, Inc., 502 U.S. 32, 45-47,

111 S.Ct. 2123, 115 L.Ed.2d 27 (1991)). Carelessness is not bad faith. Id. at
212-13. This Court, therefore, ruled that the trial court had abused its
discretion in ordering sanctions. 1d.

Here, as in Gassman, the State did not act in bad faith or engage in
conduct tantamount to bad faith in amending the charges how and when it
did. Although Numrich has repeatedly accused the State of acting in bad
faith, the superior court has rejected these accusations. Appendix 190-232,
268-271, 304-332, 397-404. In particular, the trial court initially found: (1)
that the State’s counsel had been candid with the court in explaining how
and why the motion to amend came about when it did; and (2) that the
motion to amend had not been brought for an improper purpose. Appendix
269-270. Despite Numrich’s arguments, the trial court has found no basis to
reconsider that decision. Appendix 403-404. And the record does not
provide even a suggestion of bad faith or conduct tantamount to bad faith on
the part of the State. In the declaration that accompanied the State’s
November 13, 2018 motion to reconsider, counsel for the State set out in
detail the procedural history of this case as it related to the motion to amend
and explained the circumstances surrounding the State’s decision to seek the

amendment how and when it did. Appendix 1-9.
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The situation presented here is directly analogous to Gassman. In
both cases, the trial court imposed sanctions without finding bad faith or
conduct tantamount to bad faith. In Gassman, the trial court found
carelessness on the part of the State. Here, the trial court believed that the
State should be brought the motion to amend earlier.'® As a result, the trial
court in this case—just like the trial court in Gassman—abused its discretion
in ordering the State to pay sanctions.!

More generally, when a court imposes sanctions against a party, it
necessarily presupposes that the party has done something wrong. However,
where a party has not done anything that is prohibited or failed to do
something that is required, the party has not done anything wrong. The law

does not allow a court to sanction a party merely because the court would

10 While the cases are analogous and the analysis in Gassman applies here, it is worth
noting that Gassman dealt with a motion to amend on the day of trial that entirely mooted
the defendant’s trial defense. Here, in contrast, no trial date has even been set and the
State’s amendment does not moot or preclude any substantive argument of the defense.
Rather, it—at most—potentially impacts whether an appellate court will accept
interlocutory review of a claimed trial court error or whether Numrich will have to wait
and seek direct review if there is a conviction.

1 In its motion for reconsideration, the State argued that, under Gassman, the trial court
would abuse its discretion in imposing sanctions in light of its findings. Appendix 285-
287. While the trial court did not directly address Gassman in its order denying the
State’s motion, it did note that it had imposed “terms” rather than “sanctions.” Appendix
404. Itis unclear, however, what difference this makes. The State is not aware of any
authority that recognizes a relevant distinction between the two terms. And, to the extent
that there is such a distinction, regardless of what the trial court chose to call it, the
financial penalty it imposed on the State in this case was clearly a “sanction” within the
meaning of the term relevant to the analysis in Gassman.
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have preferred that the party act differently. Yet that is exactly what the
superior court did in this case.

As the court noted in its order, the real harms claimed by Numrich
were the “costs incurred in proceeding with the appellate process and a real
frustration that the Prosecutor...filed this amendment so late.” Appendix
269. In this context, the gravamen of the court’s reasoning for imposing
sanctions was the following statement:

What is singular here is that the State did not give notice of

an amendment in an obvious situation that would have saved

[Numrich] countless hours and fees for an appeal, and where

the State is using this amendment to obtain dismissal of the

discretionary review, and so announcing in the responsive

appellate briefing, and where the issues presented by the

Amendment are obviously intertwined with the issues on

discretionary appeal, and where there are no additional facts

or discovery or new legal theory.

Appendix 270. Even assuming that this statement was entirely correct, it
was not a basis for the trial court to impose sanctions. The court never
identified any actual wrongdoing on the part of the State. Indeed, the trial
court found essentially the opposite, ruling that: 1) the State unquestionably
had the right to amend the charges when and how it did; 2) there was no
prejudice to Numrich’s rights or any other basis to deny the motion; and 3)
the State’s motion was not vindictive, nor was there any other indication of

bad faith on the part of the State. Appendix 269-271, 403-404. Given these

rulings, there was no basis for the trial court to impose terms.
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Here, Numrich had lost a pre-trial motion to dismiss and was
considering whether to seek interlocutory appeal. The trial court clearly
wished that the State had affirmatively reached out to Numrich’s attorneys—
before a trial date was even set—to make sure they were aware of a possible
trial amendment—the potential for which was readily apparent from the
discovery—so that Numrich could determine whether interlocutory appeal
was the most cost-effective litigation strategy. But such a preference for a
different course is not a finding of malfeasance. The State is not required to
assist a defendant in this way. As the State was not obligated to do this, it
cannot be sanctioned for “failing” to do it.

Given all of the above, discretionary review of the trial court’s
erroneous decision to impose sanctions is warranted under RAP 2.3(b)(1),
(2), and (3). Under RAP 2.3(b)(3), discretionary review is appropriate when
“[t]he superior court has so far departed from the accepted and usual course
of judicial proceedings...as to call for review by the appellate court.”
Discretionary review has been granted under this subsection when a trial

court has ignored unambiguous language in the statutory scheme or clear

case law on a subject. See Folise v. Folise, 113 Wn. App. 609, 613, 54
P.3d 222 (2002). Here, the trial court’s decision ignored unambiguous and
clear case law (i.e. Gassman) and the court imposed sanctions without

legal authority. This is precisely the sort of departure from “the accepted

-16 -



and usual course of judicial proceedings” that warrants review by an
appellate court. As a result, discretionary review is warranted under RAP
2.3(b)(3).

Discretionary review is also appropriate under RAP 2.3(b)(2) if
“[t]he superior court has committed probable error and the decision of the
superior court substantially alters the status quo or substantially limits the
freedom of a party to act.” This subsection is intended to apply to
injunctions and similar orders that have immediate effect outside the

courtroom. Geoffrey Crooks, Discretionary Review of Trial Court

Decisions Under the Washington Rules of Appellate Procedure, 61 Wash.

L. Rev. 1541, 1547 (1986). Here, as discussed above, the trial court
probably committed error in ordering sanctions. And that order has
immediate effect outside the court because it compels the State to pay
attorneys’ fees to Numrich. As a result, discretionary review is warranted
under RAP 2.3(b)(2).

Finally, RAP 2.3(b)(1) authorizes discretionary review when “the
superior court has committed an obvious error which would render further
proceedings useless.” Here, as discussed above, the trial court obviously
committed error in ordering sanctions. And further proceedings would be

useless regarding the issue—the trial court has already denied the State’s
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motion to reconsider and its order regarding sanctions will not be
impacted by any of the proceedings still to come in this case.

2. REVIEW IS WARRANTED OF THE SPECIFIC
AMOUNT OF SANCTIONS

The superior court explicitly indicated that the amount of sanctions it
would impose would consist of Numrich’s attorneys’ fees for given work
over a given period of time and directed Numrich to provide a fee petition to
support and establish that amount. Appendix 270. As a result, Numrich
bore the burden of establishing that the fees he requested were reasonable.

See Scott Fetzer Co. v. Weeks, 122 Wn.2d 2d 141, 151, 859 P.2d 1210

(1993); Berryman v. Metcalf, 177 Wn. App. 644, 657, 312 P.3d 745 (2013).

This included establishing both (1) that his attorneys’ rates were reasonable
and (2) that the work they did was reasonable. Berryman, 177 Wn. App. at

661-64; Bowers v. Transamerica Title Ins. Co., 100 Wn.2d 581, 597, 675

P.2d 193 (1983). Here, the superior court found that Numrich had met this
burden and accepted both the hourly rates and hours of work he claimed for
his attorneys. Appendix 440-441. This decision, however, constituted an
abuse of discretion for a number of reasons

First, in reaching this decision the superior court ignored the holdings
of numerous controlling appellate cases. For example, the party requesting

fees bears the burden of establishing that the hourly rate requested for his or
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her attorney is reasonable. Blum v. Stenson, 465 U.S. 886, 895 n. 11, 104

S.Ct. 1541, 79 L.Ed.2d 891 (1984); Philip A. Talmadge & Thomas M.

Fitzpatrick, The Lodestar Method for Calculating A Reasonable Attorney

Fee in Washington, 52 Gonz. L. Rev. 1, 7 (2017). Clear and unambiguous

Washington caselaw holds that the proof of the reasonableness of the
attorney’s hourly rate must consist of something beyond the mere
unsupported declaration of the counsel whose hourly rate is in question.

Mahler v. Szucs, 135 Wn.2d 398, 434-35, 957 P.2d 632 (1998); SentinelC3,

Inc. v. Hunt, 181 Wn.2d 127, 144, 331 P.3d 40 (2014).

Here, despite the fact that the State repeatedly pointed out this
legal requirement,*? the only evidence presented by Numrich as to the
reasonableness of his attorneys’ rates was the repeated—but
unsupported—assertion of one of those attorneys that they were.
Appendix 296-300, 351-353, 405-418, 436-439. Numrich never provided
any evidence supporting these self-serving statements of opinion nor any
evidence establishing that the hourly rates he claimed for his attorneys
were reasonable. Appendix 294-300, 351-353, 405-418, 436-439. Asa
result, Numrich’s materials were insufficient as a matter of law to

establish the reasonableness of his attorneys’ claimed hourly rates.

12 Appendix 335-350, 372-378, 419-435.
-19 -



Despite this, however, the trial court found—without any analysis or
explanation—that the billing rates for Numrich’s attorneys were
reasonable. Appendix 440-441. This finding ignored controlling caselaw
and was not supported by substantial evidence.

Similarly, courts reviewing fee petitions have shown a strong
preference for contemporaneous records documenting the hours worked,
because attempts to reconstruct hours later are generally unreliable. Mahler,

135 Wn.2d at 434; Johnson v. State Department of Transportation, 177 Wn.

App. 684, 699, 313 P.3d 1197 (2013). As a result, such “reconstructed”
hours should only be accepted by a court imposing fees if the usage is
reasonable under the circumstances and the hours are supported by other
evidence such testimony or secondary documentation. 1d.

Here, despite the fact that the State pointed out the relevance off the
issue,™® Numrich provided no information as to either how his attorneys kept
track of their hours worked or as to whether the billing records he has
submitted were based on hours tracked contemporaneously or reconstructed
later. Appendix 294-300, 351-353, 405-418, 436-439. As a result, his fee
petition is insufficiently documented. Despite this, however, the trial court

found—without any analysis or explanation—that the hours billed by

13 Appendix 425-426.
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Numrich’s attorneys were reasonable. Appendix 440. This finding
ignored controlling case law and was not supported by substantial
evidence.

Second, in reaching its decision on the amount of fees, the superior
court failed to adequately assess the reasonableness of Numrich’s fee request
as required by law. As a general matter, courts are required to “take an
active role in assessing the reasonableness of fee awards....Courts should not
simply accept unquestioningly fee affidavits from counsel.” Mabhler, 135
Whn.2d at 434-35 (emphasis in original). The trial court’s active role in
assessing reasonableness must be reflected in the findings and conclusions it
enters in support of its decision.

A trial court does not need to deduct hours here and there just

to prove to the appellate court that it has taken an active role

in assessing the reasonableness of a fee request. But to

facilitate review, the finds must do more than give lip service

to the word “reasonable” The findings must show how the

court resolved disputed issues of fact and the conclusions

must explain the court’s analysis.

Berryman, 177 Wn. App. at 658. In Berryman, the appellate court
concluded that the trial court’s findings demonstrated that the trial court had
committed reversible error in setting the amount of fees by failing to

adequately address the reasonableness of the fees claimed. Id. at 658-59. In

reaching this conclusion, the court noted that:
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[w]hile the trial court did enter finds and conclusions in the

present case, they are conclusory. There is no indication that

the trial judge actively and independently confronted the

question of what was a reasonable fee. We do not know if

the trial court considered any of Farmer’s objections to the

hourly rate, the number of hours billed, or the multiplier. The

court simply accepted, unquestioningly, the fee affidavits

from counsel.
1d. at 658.

Here, as in Berryman, there is no indication that the superior court
actively and independently considered the reasonableness of Numrich’s fee
petition or the State’s objections to the hourly rates or number of hours
billed. In its responsive briefing, the State objected to both. Regarding the
latter point in particular, the State raised significant questions about the
adequacy of the billing records and pointed to numerous specific billing
entries that appeared problematic.'* Appendix 419-435.

While the superior court entered findings that the hourly rates and
hours claimed by Numrich’s attorneys were reasonable, these findings are
conclusory and do not show how the court resolved these disputed issues of

fact. Appendix 440-441. Nor did the court provide conclusions that outlined

or explained its analysis. 1d. Rather, the court essentially adopted without

14 For example, the State argued that Numrich appeared to be seeking attorneys’ fees for
hours that were improperly “block billed;” were duplicative; were spent on tasks that were
clerical, secretarial, or ministerial in nature; were unreasonable, unproductive, and excessive;
and were spent on work that was outside the scope of what the trial court had previously
ordered should be included in the fee petition. Appendix 428-434.
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question the fee affidavits from Numrich’s counsel. Id. The trial court’s
failure to address these concerns was reversible error in and of itself.
Berryman, 177 Wn. App. at 658-59.

Given all of the above, discretionary review of the trial court’s order
setting the amount of sanctions is warranted under RAP 2.3(b)(1), (2), and
(3). First, the court ignored unambiguous and clear case law regarding the
proof required in a fee petition and failed to take the active role required of a
court engaged in assessing the reasonableness of a fee request. These are
precisely the sorts of departure from “the accepted and usual course of
judicial proceedings” that warrant discretionary review by an appellate
court. As aresult, discretionary review is warranted under RAP 2.3(b)(3).
Second, discretionary review is appropriate under RAP 2.3(b)(2) because
the trial court probably committed error in determining the amount of fees
and that order had immediate effect outside the court because it became
the amount of sanctions that the State was ordered to pay. Finally,
discretionary review is warranted under RAP 2.3(b)(1). Here, as
discussed above, the trial court obviously committed error in determining
the reasonableness of the requested fees. And further proceedings would
be useless regarding that issue because the trial court’s order regarding
sanctions will not be impacted by any of the proceedings still to come in

this case.
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3. IF THIS COURT ACCEPTS DIRECT REVIEW OF
NUMRICH’S MOTIONS, IT SHOULD ALSO
ACCEPT DIRECT REVIEW OF THE STATE’S

RAP 4.2(a) sets forth the criteria for direct review by this Courtof a
superior court decision. The State’s motion for discretionary review of the
trial court’s order imposing sanctions does not meet any of those criteria.
However, under RAP 1.2(c), this Court “may waive or alter the provisions
of any of these rules in order to serve the ends of justice...” Here,
depending on this Court’s ruling on other matters, the ends of justice will
best be served by waiving or altering the provisions of RAP 4.2(a) in order
to take direct review of the State’s motion for discretionary review.

As noted above, Numrich has two motions for direct discretionary
review pending in this Court. Under cause number 96365-7, he is seeking
review of the trial court’s order denying his motion to dismiss the count of
second-degree manslaughter. Under the same cause number as this
motion (96566-8), he is seeking review of the trial court’s order granting
the State’s motion to amend. In this context, all of the motions for direct
discretionary review in this case (both by Numrich and by the State)
involve many of the same facts, require an understanding of the same
complicated procedural history, and implicate overlapping arguments.

Given all of the above, if this Court grants direct review of either or

both of Numrich’s motions for discretionary review, it should also grant
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direct review of the State’s motions. Conversely, if this Court transfers
Numrich’s motions for discretionary review to the Court of Appeals under
RAP 4.2(e)(2), it should do the same with the State’s motions. In either
situation, keeping the parties” motions together in the same court will
maximize judicial efficiency. To do otherwise would require different
appellate courts (of different levels) to simultaneously reviewing essentially
the same facts and materials and considering overlapping arguments in order
to rule on closely related legal issues.

F. CONCLUSION

For the foregoing reasons, the State asks this Court to grant
discretionary and direct review and to reverse the decisions of the trial
court imposing sanctions against the State (in general) and setting the

amount of sanctions at $18,252.49 (in particular).

DATED this 22nd day of March, 2019.
Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

o PE Gl Y

EILEEN ALEXANDER, WSBA #45636
PATRICK HINDS, WSBA #34049
Deputy Prosecuting Attorneys

Attorneys for Respondent

Office WSBA #91002
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The Honorable James E. Rogers FILED
Hearing Date: TBD 2018 NOV 13 02:57 PM
Oral Argument Requested KING COUNTY
SUPERIOR COURT CLERK
E-FILED

CASE #: 18-1-00255-5 SEA

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
Plaintiff, )
v, ) No. 18-1-00255-5 SEA
)
)
PHILLIP NUMRICH, ) DECLARATION OF PATRICK HINDS
Defendant. ) FOR PURPOSES OF STATE’S
) MOTION TO RECONSIDER
)

I, PATRICK HINDS, hereby declare as follows:

1. Tam a Senior Deputy Prosecuting Attorney (DPA) in the King County Prosecuting
Attorney’s Office (KCPAO) and am one of the DPAs assigned to the above entitled case. I
am familiar with the records, files, and discovery therein.

2. As addressed in my previous Declaration, the State’s recent motion to amend the charges
against the defendant was not brought for any improper purpose. (See 39 below.) Nor was
the State’s delay in seeking the amendment the result of bad faith.

3. All of the charges in this case stem from the death of Harold Felton while he was employed
by and working for the defendant. Felton died on January 26, 2016.

4. The Washington State Department of LLabor and Industries (WSDL.I) initiated an
mmvestigation of the incident on the same day that Felton died. During that process, WSDLI
investigators discovered that the defendant had violated (and/or had allowed the violation of)
numerous safety regulations at the job site. At the conclusion of this initial investigation,
WSDLI cited the defendant for a number of willful and sertous violations and fined him.
Through a subsequent administrative process, the defendant and WSDLI reached a settlement
agreement in November of 2016.

5. Subsequent to the settlement agreement between WSDLI and the defendant, the case was
brought to the attention of KCPAQO. Based on a review of the initial investigation materials,

DECLARATION OF PATRICK HINDS FOR Daniel T. Satterberg, Prosecuting Attorney
PURPOSES OF STATE’S MOTION TO W554 King County Courthouse

516 Third Avenue
RECONSIDER - 1 Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
State's Motion For Discretionary Review Appendix - 1
& Statement of Grounds For Direct Review
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KCPAO concluded that the defendant had potentially committed criminal violations of the
law. In the late spring of 2017, KCPAO asked that WSDLI reopen its investigation. WSDLI
agreed and the bulk of this reopened investigation was completed by early December of
2017.

6. Based on the information uncovered during the reopened investigation, I and other KCPAO
DPAs believed that there was probable cause to charge the defendant with either/both
Manslaughter in the First Degree and Manslaughter in the Second Degree. This information
is contained in the Certification for Determination of Probable Cause and other discovery
materials in this case.

7. Due to KCPAQ’s generally conservative filing policy, it was decided to initially file
Manslaughter in the Second Degree charges and to reserve the decision on whether to amend
to Manslaughter in the First Degree or to add Manslaughter in the First Degree as a charge in
the alternative until the time of trial or until closer to the running of the Statute of
Limitations, whichever came first.!

8. On January 5, 2018, the State filed an Information charging the defendant with Manslaughter
in the Second Degree (Count 1) and Violation of Labor Safety Regulation with Death
Resulting (Count 2).

9. The defendant was arraigned on January 16, 2018, and a case-setting hearing was set for
February 12.7

10. On February 5, I and another KCPAO DPA met with one of the defendant’s attormeys (Todd
Maybrown) in my office to discuss this case. The discussion covered a variety of topics.
Throughout the discussion, however, my impression was that defendant’s counsel was
primarily focused on three issues: 1) why the State has filed criminal charges, 2) why the
State had filed a felony charge, and 3) why the State had filed charges against the defendant
as an individual rather than against his company.

a. During this meeting, there was a cursory discussion of the possibility of a plea.
However, once it was determined that the State was not inclined to offer a plea
deal that would allow the defendant to avoid a felony conviction, discussion of the
potential for a plea essentially ceased and the defendant’s attorney indicated that
the defense would pursue the strategy of moving to dismiss Count 1 based on the
“general-specific rule.” It was my impression that the defense firmly believed it

P KCPAO’s filing policy is part of its written Filing And Disposition Standards (FADS), which are publicly
available online, including inter alia, at https://www kingcounty .gov/depts/prosecutor/criminal-overview/fads.aspx.
Under this policy, the State’s standard practice is to imitially file the lowest possible degree and number of charges that
reflect the nature of the defendant’s criminal conduct. If the defendant elects to go to trial, however, KCPAO reserves
the right to amend the charges and/or to add additional offenses, enhancements, and/or aggravators in order to ensure that
the charges for trial accurately reflect the full nature and severity of the defendant’s conduct.

2 From this point forward, all dates referenced were in 2018 unless otherwise specified.
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would prevail on this motion and that, therefore, the defendant was not inclined to
plead guilty to any felony.

b. During this meeting there was no discussion of what amendments to the charges
the State might seek at trial. Neither the State nor counsel for the defendant raised
the issue. It was my impression that the defense so firmly believed it would
prevail on the motion to dismiss that it was not interested in discussing potential
trial issues.

11. Between February and April, the defendant repeatedly continued the case-setting hearing,.

12. On April 30, the defendant filed his motion to dismiss Count 1. Appendix A. At the time, no
hearing date was set for the motion.

13. In his brief, the defendant argued that the State’s prosecution of him for Manslaughter in the
Second Degree violates the “general-specific rule.” Appendix A at 8-13. Under this rule,
when a defendant’s actions violate both a specific and a general statute, the defendant should
typically be charged under the former rather than the latter. See State v. Shriner, 101 Wn.2d
576, 580, 681 P.2d 237 (1984). The rule only applies when two statutes are “concurrent.” Id.
Statutes are concurrent only when the “general” statute is necessarily violated every time the
“specific” one is. Id. In his brief, the defendant argued that this test was met in this case
because proof of the “knowing” mens rea element of RCW 49.17.190(3) would necessarily
prove the “criminal negligence” mens rea element of RCW 9A.32.070. Appendix A at 10-
11.

14. On May 14, the parties entered an agreed Order Setting Briefing Schedule—approved by the
Honorable Judge Sean O’Donnell—setting the defendant’s motion for oral argument before
the Honorable Judge John Chun on June 26. The order also continued the case-setting
hearing to the same date so that Judge Chun could hear it in conjunction with the motion to
dismiss.

15. On June 1, the parties entered an agreed Order Amending Briefing Schedule, which was
approved by Judge Chun.

16. The State filed its response brief on June 13, in compliance with the amended briefing
schedule. Appendix B.?

17. In its brief, the State argued, inter alia, that proof of the mens rea element of RCW
49.17.190(3) would not necessarily establish the mens rea element of RCW 9A.32.070

3 Many of the documents attached as appendices to this Declaration themselves had one or more appendices
attached. Many of those are either separately attached as appendices to this Declaration or are not particularly
relevant to the issues related to the State’s current motion for reconsideration. As a result, for reasons of brevity, the
State will generally attach the body of a referenced document as an appendix, but will omit the appendices that were
attached thereto. (So, for example, the State 1s attaching the body of its response brief as Appendix B, but is not
including the three appendices that were attached to the brief when it was filed.)
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1 because the mens rea elements in question were about different things—knowingly violating
a safety regulation versus negligence as to the risk of the decedent’s death. Appendix B at

2 10-14. In making this argument, the State relied on State v. Gamble, 154 Wn.2d 457, 114
P.3d 646 (2005). Id.

18. On June 20, the defendant filed his reply brief. Appendix C.

19. In this brief, the defendant asserted that Gamble only applies to first-degree manslaughter.
5 Appendix C at 4. However, this is done as two sentences and a footnote as part of a much
larger overall reply to the State’s argument. Id.

20. On July 19, Tudge Chun hear oral argument on the defendant’s motion and took the matter
7 under advisement.

8 | 21. Following oral argument, the parties and the court engaged in a discussion regarding
scheduling. As part of that, I indicated that I would be out of the office on a previously

2 scheduled vacation from July 30 through August 20. Judge Chun granted the defendant’s
motion to continue the case-setting hearing to August 23.

10
22. During this discussion, the defense indicated that, if Judge Chun denied the defendant’s
11 motion to dismiss, the defense would seek discretionary review of that decision. In response
to questions from the court, I indicated that the State could not make a final decision as to its
12 position on discretionary review until it knew the court’s ruling and the basis for that ruling.

13 1| 23. On July 23, Judge Chun’s bailiff contacted the parties via email. Appendix D. In relevant
part, her email stated that “[f]or the reasons argued by the State, the Court is denying the
14 Defense’s motion to dismiss Count 1. Id.

15 1| 24. On August 23, the parties appeared before Judge Chun and argued: 1) what language the court
should use in its written order denying the defendant’s motion; and 2) whether the court should

16 “certify”’ the order within the meaning of RAP 2.3(b)(4). The court continued the case-setting
hearing to October 23. Later that day, Judge Chun issued his written order formally denying the
17 defendant’s motion to dismiss, but granting his motion for RAP 2.3(b)(4) certification.

18 | 25. On September 14, the defendant filed a notice of discretionary review to the Washington
Supreme Court. Appendix E. This document indicated that he was secking review of Judge
19 Chun’s denial of his motion to dismiss, but did not otherwise set forth any argument. Id.

20 || 26. Shortly thereafter, the State became aware that the defendant had violated his conditions of
release. On September 27, the State filed a brief—along with extensive supporting

21 documentation—in support of its motions to revoke the defendant’s release on personal
recognizance, to impose bail, and to amend his conditions of release.

22
27. On September 28, the defendant filed his Motion for Discretionary Review and Statement of

23 Grounds for Direct Review in the Supreme Court. Appendix F; Appendix G.

24 ,
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28. Prior to this point, to the best of my memory, I had never had any conversation with any of
the attorneys who appeared for the defendant regarding any issues related to trial, including
what amendments to the charges the State might make if/when the case was set for trial. As
noted above, my impression was that the defense so firmly believed it would prevail on the
substance of the motion that it was not interested in discussing potential trial issues.

29. After initial charges have been filed, I typically do not address the possibility of amending
the charges with the defendant’s attorney unless: 1) [ am extending a plea offer; 2) the case is
actually being set for trial; 3) some other specific thing happens that brings up the issue (e.g.
new information is uncovered, the defendant commits a new crime, etc.); or 4) the
defendant’s attorney raises the issue. As of September 28, none of those things had
happened in this case.

30. On October 1, the parties appeared before the court on the State’s motion. The Honorable
Judge Marshall Ferguson found that the defendant had violated his conditions of release but that
his violation was not willful. The court, therefore, denied the State’s motion. At the time, the
defendant’s next case-setting hearing was scheduled for October 23. The defendant moved to
continue that hearing. The State did not object and the hearing was continued to December 5.

31. Later on October 1, the parties received a letter from the Supreme Court Deputy Clerk setting a
schedule for the defendant’s motion for direct discretionary review. The schedule required the
State to serve and file any answers to the defendant’s motions by October 18 and set the matter
for consideration on the Commissioner’s Motion Calendar on November 1.

32. Due to deadlines in other cases and personal matters, I did not start writing the State’s
responsive briefing or even carefully read the defendant’s Supreme Court briefing until about
the evening of October 11. When I did so, two things struck me. First, it appeared to me that
the defendant’s argument that Gamble only applied to first-degree manslaughter and that the
Supreme Court needed to take direct review specifically to “clarify” that it did not apply to
second-degree manslaughter was effectively a concession that the defendant’s “general-specific
rule” argument would not apply if he was charged with first-degree manslaughter. See
Appendix F at 18-19; Appendix G at 6,12. Second, it appeared to me that the defendant’s
argument that discretionary review was appropriate under RAP 2.3(b)(4) largely depended on
the assertion that, if he prevailed on interlocutory appeal, he would not be facing trial on a
felony charge. Appendix F at 20.

33. Based on the above, two things occurred to me. First, if the defendant was conceding that his
motion to dismiss would not apply to a charge of first-degree manslaughter, that would be a
wholly valid basis for the State to move to amend to either change Count 1 from second-
degree manslaughter to first-degree or to add a Count 3 of first-degree manslaughter as a
charge in the alternative. Second, if the defendant was conceding that his motion to dismiss
would not apply to a charge of first-degree manslaughter, the fact that the State would/could
amend to that charge (or to add that charge) rebutted his argument that discretionary review
was appropriate under RAP 2.3(b)(4).
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34. Until that point, I had not thought about or considered a potential amendment of the charges
since early 2018 because none of the events—described in ¥ 29 above—that usually trigger
such thoughts/considerations/discussions had taken place.

35. In thinking about how a potential amendment would play out, it occurred to me that I could
not remember what the Statute of Limitations for first-degree manslaughter actually was. 1
consulted RCW 9A.04.080(1) and was surprised when I was reminded that it was only three
years. [ realized that meant the Statute of Limitations tor first-degree manslaughter would run
in this case on January 26, 2019.

36. Over the next week I consulted with other DPAs in KCPAOQ as to how best to proceed. As
part of that, I also conducted legal research to determine if it was feasible to continue to delay
bringing the motion to amend. I ultimately determined that it would not. That was based on
the following series of conclusions:

a. If discretionary review was granted, the case almost certainly would not be
mandated back to the Superior Court until after January 26, 2019.

b. If discretionary review was granted, the Superior Court would no longer have the
authority to rule on the State’s motion to amend under RAP 7.2.

¢.  Once the Statute of Limitations had run, the State would not be able to amend the
Information to change Count 1 to first-degree manslaughter or to add a count of
first-degree manslaughter in the alternative because, although such an amendment
would “relate back™ to the original Information, it would broaden the original
charges. See State v Warren, 127 Wn. App. 893, 896, 112 P.3d 1284 (2005).

37. With regard to the issue of the charges in Superior Court, it was decided that the appropriate
course of action would be to bring a motion to amend as soon as possible.

38. With regard to the issue of the motions for discretionary review and direct review in the
Supreme Court, it was decided that the appropriate course of action was to alert the Supreme
Court that the State was moving to amend the charges to add first-degree manslaughter and
to argue the impact this would have on the question of whether discretionary review was
appropriate under RAP 2.3(b)(4).

39. It was expected that the defendant would like claim that the State’s actions were vindictive.
In that context, I drafted a two-page Declaration that set forth the reason why the State was
secking the amendment at that time. Appendix H. This document was created with the
intention that it would be attached to the State’s standard two-page Motion and Order to
Amend that would ultimately be provided to the Superior Court. Because it was anticipated
that this document would be filed in Superior Court in short order—and because it contained
relevant information—the Declaration was included in the Appendix to the State’s Answer to
Motion for Discretionary Review that was filed in the Supreme Court. While the inclusion of
such a document 1s unusual, it seemed appropriate given the circumstances. Moreover, the
State is not aware of any court rule or other authority that precluded attaching it.
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40. Due to deadlines in other cases and personal matters, I was not able to complete the State’s
Answer to Motion for Discretionary Review or the State’s Answer to Statement of Grounds
for Direct Review until the afternoon of October 18. The two briefs were served and filed at
approximately 2:50 p.m.. Appendix [; Appendix J.

41. In the State’s Answer to Motion for Discretionary Review, the State argued, infer alia, that
the defendant’s argument regarding State v. Gamble effectively conceded that his “general-
specific rule” argument did not apply to first-degree manslaughter, that the State was moving
to amend to add that charge, and that this undercut his argument for discretionary review
under RAP 2.3(b)(4). Appendix I at 18-19. However, the State also argued that there were
numerous other reasons aside from the potential amendment why review was inappropriate
under the rule. Appendix I at 16-19.

42. Earlier on October 18, I had emailed the defendant’s attorneys to advise them that the State
would be seeking to amend the charges. My email explained why the State was bringing the
motion at that time and providing a copy of the First Amended Information. Appendix K at
2-3. lindicated that [ was contacting them as a courtesy before contacting the court to
schedule the hearing and asked that the defense let me know its availability for such a
hearing i the next two weeks. Id.

43. Shortly thereafter, one of the defendant’s attoreys responded to my email. Appendix K at 2.
In this response, the defendant’s attorney, inter alia, asserted that he would not be available
for a hearing for several weeks, made a discovery demand/public records request for “all of
[KCPAO’s] documents and communications relating to this case,” and indicated that the
defense would not agree to even attempt to schedule the motion to amend until the State
responded to that request. Id.

44. Shortly after 5 p.m.. I responded to this email. Appendix K at 3. In my response, I indicated,
inter alia, that the motion to amend needed to be scheduled within the next two weeks, but
that the State was willing to agree to have it heard at a special time and/or at the Maleng
Regional Justice Center (MRJC) (rather than the downtown courthouse) in order to make 1t
possible for the defense to appear. Id. I again asked that the defense identify dates and times
over the following two weeks when the defense would be available for the motion. Id.

45. By 3 p.m. the next day (October 19), the State had still received no response to this email.

46. As it appeared that the defense did not intend to respond to or acknowledge the State’s
second email, I contacted the court (via email with a carbon copy to the defendant’s
attorneys) shortly after 3 p.m. on October 19 to ask that the matter be set for a contested
motion to amend. Appendix L. In taking this action, the State complied with the local court
rules and standard procedures for the King County Superior Court as set forth in the court’s
Criminal Department Manual. In the email, [ highlighted the defense availability issues that [
was aware of and proposed two dates and times that I believed would work for the motion to
be heard. Id. However, I also indicated that [ was available at almost any time over the
following eight court days if a different date or time was preferable for the defense. Id. 1
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also noted that the State would have no objection to having the motion heard at the MRIJC.
Id.

47. The two-page Motion and Order to Amend and the Declaration described in 9 39 above were
attached to this email. Appendix I; Appendix L.

48. Over the next several days, there were a number of emails back and forth between the State,
the defense, and the court. Appendix L. The defense initially took the position that it was
not available for a hearing on any date identified by the State. Appendix L at 4. Eventually,
however, the defense agreed to appear for a hearing, but asked that it be set on October 31.
Appendix L at 1.

49. On October 30, the defendant filed his response to the State’s motion to amend, the
Declaration of Todd Maybrown in support thereof, and his own motion to compel discovery.
Appendix M; Appendix N; Appendix O.

50. In these documents, the defendant argued that the court should deny the State’s motion to
amend on a number of grounds. Appendix M at 11-24; Appendix N at 8-10. The defendant
did not request that the court impose terms or other sanctions in any of these documents.
Appendix M: Appendix N; Appendix O.

51. On October 31, the State filed its reply. Appendix P. As the defendant had not mentioned
terms, let alone ask that the court impose them, the State did not address the propriety of such
a sanction in its brief. Id.

52. The parties appeared before the Honorable Judge James Rogers on October 31 for a hearing
on the State’s motion to amend. A transcript of the hearing is attached as Appendix Q. The
defendant did not mention or request the imposition of terms or other sanctions at any point
during the hearing. Id. Nor did the court mention that it was considering the possibility of
imposing terms. Id. As aresult, the State did not address the propriety of such a sanction
during the hearing. Id.

53. In his response materials, the defendant provided a recitation of the procedural posture of the
case that I felt was highly slanted and that unfairly characterized many of the procedural facts
of the case in way that cast the State in a negative light. Appendix M at 2-10; Appendix N at
4-10; Appendix O at 1-6. This was repeated at the oral argument on the motion. Appendix
Qat 8-11,14-15. At that time, however, the State was unaware that the court was considering
sanctioning the State based on the timing of its motion. As a result, the State focused on
correcting and setting forth the facts only to the extent necessary for the resolution of the
issues it believed to be before the court. Appendix P; Appendix Q. The State did not set
forth the more comprehensive procedural history of the case that it would have if the
detendant had requested terms or if the State had been aware that the court was considering
imposing such a sanction.

54. Judge Rogers issued a written decision in the moming on November 1 granting the State’s
motion to amend and denying the defendant’s motion to compel discovery. Appendix R.

DECLARATION OF PATRICK HINDS FOR Daniel T. Satterberg, Prosecuting Attorney
PURPOSES OF STATE’S MOTION TO W554 King County Courthouse

516 Third Avenue
RECONSIDER - & Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
State's Motion For Discretionary Review Appendix - 8
& Statement of Grounds For Direct Review




57151489

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The court also sua sponte sanctioned the State by imposing terims “measured in the attorneys’
fees for the defense for work on the discretionary appeal to this point.” Appendix R at 2.
The court also certified its ruling on the order to amend for purposes of RAP 2.3(b)(4).

55. In the afternoon of November 1, the parties appeared telephonically before Supreme Court
Commissioner Michael Johnston for oral argument on the defendant’s motion for direct
discretionary review. During the argument, Commissioner Johnston expressed uncertainty as
to whether the Court could address Judge Rogers’s ruling granting the motion to amend as
part of the existing motion for discretionary review or whether the defendant would have to
file a separate motion for discretionary review on that issue.

56. During this oral argument, the defendant’s attorney argued, inter alia, that the “general-
specific rule” precluded the State from prosecuting him for first-degree manslaughter.

57. On November 5, Commissioner Johnston ordered that Judge Rogers’s ruling granting the
motion to amend could not be addressed as part of the defendant’s existing motion for
discretionary review, but would need to be addressed via a separate motion for discretionary
review if the defendant chose to bring one. Appendix S. In this context, Commissioner
Johnston deferred ruling on the defendant’s current motion for discretionary review until
matters were more settled. Id.

Under penalty of perjury under the laws of the State of Washington, [ certify that the
foregoing is true and correct to the best of my knowledge, belief, and memory.

Signed and dated by me this 13th day of November, 2018 in Seattle, Washington.

Rl s Sy -

Patrick H. Hinds, WSBA #34049
Senior Deputy Prosecuting Attomey
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FILED

18 APR 30 AM 9:55

KING COUNTY
SUPERIOR COURT CLEH
E-FILED
CASE NUMBER: 18-1-00255-

IN THE SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY
STATE OF WASHINGTON,
NO. 18-1-00255-5 SEA
PlaintifT,
DEFENDANT'S MOTION TO DISMISS
V. COUNT 1 (MANSLAUGHTER) AND
MEMORANDUM OFF AUTHORITIES IN
PHILLIP SCOTT NUMRICH, SUPPORT THEREOF
Defendant.

L INTRODUCTION

COMES NOW the Defendant, Phillip Scott Numrich, by and through his undersigned
counsel, and hercby moves this Court to dismiss Count 1 (Manslaughter in the Second Degree) ol
the State’s Information. This motion is made pursuant to Washington’s “general-specific rule”
and the Equal Protection Clause of the state and federal constitutions, and is supported by the
Declaration of Todd Maybrown in Support of Defendant’s Motion to Dismiss Count 1. The

motion is also supported by the filings and proceedings previously had herein.

Allen, Hansen, Maybrown
DEFENDANT'S MOTION TO DISMISS & Offenbecher, P.5.

COUNT 1 (MANSLAUGHTER) - 1 600 University Street, Suite 3020
Seattle, Washinglon 98101

(206) 447968 |

K

5 SEA

State's Motion For Discretionary Review Appendix - 11
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IL FACTS'

A, Background
The defendant, Phillip Scott Numrich, is the owner of Alki Construction LLC (*Alki

Construction™).  Alki Construction, doing busincss as Alki Sewer, has worked on numerous
plumbing projects in the Puget Sound region since 2012, Alki Construction is duly licensed to do
business in the State of Washington and, as such, its job sites are regulaled by the Washington
Department of Labor and Industries (“OSHA™).

During January 2016, Alki Construction was working to replace a sewer line at a private
residencc in West Sealtle. Alki Construction uses what is commonly described as a “trenchless
pipe repair” during this process. To complete the project, Mr. Numrich and several employeces
helped to dig and shorc two trenches — one near the home and one near the street — at the
commencement of the work on that project. On January 26, 2016, as the project was nearly
completed, one of the construction workers, Harold Felton, was killed when the dirt wall of the
trench nearest to the home collapsed. Mr. Numrich, was not present at the job site at the time of
the collapse.

This accident was exhaustively investigated by the Division of Occupational Salety &
Health of OSHA. See OSHA Investigation No. 1120535. Like this case, the OSHA investigators
focuscd solely upon the events that led 1o the death of Harold Felton. On July 21, 2016, the
Washingion Department Labor and Industries (“*WSDLI™) issucd a Citation and Notice ol
Assessment that included a finding that Alki Construction had committed certain violations of the

safety regulations in relation to the events of January 26, 2016.  See Maybrown Dec. App. A

' For purposes of this motion, the defense has relied upon the facts that are stated in the State’s charging documents
in this case, In doing so, the defense does not intend to adopt these facts or to waive any future claims and defenses
that may be stated in this case,

Allen, Hansen, Maybrown
DEFENDANT'S MOTION TO DISMISS & Offenhecher, P.S,

COUNT ] (MANSLAUGHTER) - 2 600 University Street, Suite 3020
: Seattle, Washington 98101

) {206) 447-9681
State's Motion For Discretionary Review Appendix - 12
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(Declaration of Andrew Kinstler). Mr. Numrich appealed these findings and assessments and the
parties ultimately rcachcd a compromised settlcment of all claims.

This was the first and only time that Alki Construction had faced any such claims or
regulatory violations.

B. Procedural History

On or about Junuary 18, 2016, the State filed criminal charges against Mr. Numrich relating
to this same workplace incident. The State’s Information includes the following two charges:
Count 1 Manslaughter In The Sccond Degree

'That the defendant PHILLIP SCOT'T NUMRICH in King County,
Washington, on or about January 26, 2016, with criminal negligence did cause the
death of Harold Felton, a human being, who died on or about January 26, 2016;

Contrary to RCW 9A.32,070, and against the peace and dignity of the State
of Washington.

Count 2 Violation of Labor Safety Regulation with Decath Resulting

That the defendant PHILLIP SCOTT NUMRICH in King County,
Washington, on or about January 26, 2016, was an employer, and did willfully and
knowingly violate the requirements of RCW 49.17.060, and a safety or health
standard promulgated under RCW Chapter 49, and a rule or regulation governing
the safety or health conditions of employment adopted by the Department of Labor
and Industries, to-wit: WAC 296-155-657, WAC 296-155- 655 and that violation
caused the death of one of its employees, to-wit: Harold Felton;

Contrary to RCW 49.17.190 (3), and against thc pcace and dignity of the
State of Washington.

Maybrown Dec. App. B (Information).
These charges are ostensibly supported by a Certification for Determination of Probable
Cause that was prepared by Mark Joscph, who is identified as a Certified Safety and Health Officer

with WSDLL. At the outset, Mr. Joseph explained that he is authorized to investigate workplaces

Allen, Hansen, Maybrown
DEFENDANTS MCOTION T DISMISS & Offenbecher, P.S.

COUNT | (MAMSILA UGHTER) -3 600 University Street, Suite 3024
Seultle, Washington 98101

(206 4479681
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for safety violations pursuant to Washington’s Industrial Safety and Health Act (“WISHA™) which
is codified at RCW 49.17.

Throughout the Certification for Determination of Probable Cause, Mr. Joseph opines that
Alki Construction had failed to comply with certain WSDLI regulations, such as the provisions
identified in WAC 296-155-650 and WAC 296-155-657. See id. (Certification at 2). Mr. Joseph
also claims that Mr. Numrich is personally responsible for this accident as he is considered the
“competent person” for purposes of WSDLI's regulalory scheme. See id. (Certification at 2).
(discussing WAC 296-155-655).

In further support of the charges, Mr. Joseph claims that Atki Construction had failed to
comply with certain state regulations when digging and shoring this trench., In particular, Mr.
Joseph notes that this project involved what is classified as “Type C” soil and that Alki
Construction had failed 1o follow the “most rigorous shoring standard per WSDLI regulations.™
See id. (discussing WSDLI regulations and SpeedShore Tab Data). Moreover, Mr. Joseph argues
that Alki Construction had failed to properly shorgc this trench based upon his interpretation of the
state regulations:

The WSDLI investigation and the [employee] interview show the Subject Premises

had two SpeedShore protective shores installed in the back trench. [The employee]

reported during his intcrvicw that Numrich and Felton placed two shores in the

back trench when they initially dug it. One of the shores was installed more than

four feet above the bollom of the trench - which is prohibiled by both WSDI.I

regulation and Speed Shore Tab Data. Both WSDLI regulation and SpeedShore

Tab Data show the back trench required a minimum of four shores based upon the

trench dimensions, and soil type alone.

1d. (Certification at 3).

Mr. Joseph also relies upon the conclusions of a “trenching technical expert.” As he

explained:
Allen, Mansen, Maybrown
DEFENDANTS MOTION TO DISMISS & Offenbecher, P.S.
COUNT 1 (MANSLA UGHTER) - 600 University Street, Suite 3020
Secattle, Washinglon 98101
(206) 447-G681
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In the course of my investigation, | reviewed the analysis of Erich Smith, trenching
technical expert for WSDLI. Smith slated, based upon his experience, the
SpeedShore Tab Data and WSDLI regulations, the soil type and conditions at the
Subject Premise, and the trench dimensions, that a minimum of four shores should
have been used on the long edge the back trench.

1d. (Certification at 4).

Based upon these alleged “willtul” regulatory violations, Mr. Joseph opines that Mr.
Numrich is guilty of a violation of WISHAs criminal provisions as set forth in RCW 49.17.190
(3). Moreover, for all of these very same reasons, Mr. Joseph also claims that Mr. Numrich is
guilty of manslaughter in the second degree.

C. The Numrich Prosecution is the First of Its Kind

Sadly, we too often sece workplace accidents — and sometimes workplace accidents
resulting in death — in our communities. For example, during 2010, seven employees died
following an explosion at the Tesoro refinery on the outskirts of Anacortes. Yet this was just a
single, extreme case. In 2016, the government documented and reported more than 75

workplace fatalities in Washington. See htip://kgmi.com/news/007700-new-report-shows-

workplace-deaths-in-washington-are-up-and-disproportionately-affect-men;

http://www.Ini.wa.gov/safety/research/face/files/2016 workrelatedfatalitiesinwastate waface.

pdf. Nevertheless, before the State filed this Information against Phillip Numrich, there has
never been any instance where an employer has been charged with a felony offense based on
such a workplace incident.

Rather, in every situation in which criminal charges were advanced following an
employee workplace death, the employer faced a charge that he violated the specific criminal
statute (RCW 49.17.130(3)) that covers these types of incidents. For example, in 2016, the

King County Prosecuting Attorney charged a family-owned company with a violation of the

Allen, Hansen, Maybrown

DEFENDANT'S MOTION TO DISMISS & Offcnbecher, P.S.
COUNT 1 (MANSLAUGHTER) — 5 600 Universily Streel, Suite 3020
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specific statute after a 19-year-old employee was Killed by a rotating auger. See Maybrown
Dec. App. ( (charging documents from Stafe v. Pacific Topsoils, 16-1-02544-3 SEA).

Based upon all available information, no prosecutor in Washington has cver previously
attcmpted to charge an employer with a felony oftense based upon a workplace fatality, See
Maybrown Dec, § 3. The novelty of this case has been confirmed by WSDLI officials. In one
rccent news article, a senior WSDLI official explained: ““[T]his is a felony charge,” she said
ol'the case against Numrich, “It’s the first time we know of and we looked back 30, 40 ycars.™
Maybrown Dec. App. D (quoted from news article from the Seattle Times, dated January 9.
2018).

11, DISCUSSION

The Court should reject the State’s novel approach in this casc. Rather, as discussed below,
this prosecution violates the “general-specific rule” and the equal protection clauses of the state
and lederal constitutions.

A. WISHA Provides a Comprehcnsive Statutory Scheme, Including
Specific and Unique Criminal Penalties.

In enacting WISHA (RCW 49.17), the Washington legislature adopted a comprehensive
and unified statutory scheme to regulate workplace safety. Significantly, the legislature announced
its purpose:

The legislature finds that personal injuries and illnesses arising out of conditions
of employment impose a substantial burden upon employers and employees in
terms of lost production, wage loss, medical expenses, and payment of benefits
under the industrial insurance act. Therefore, in the public interest for the welfare
of the people of the state of Washinglon and in order to assure, insofar as may
reasonably be possible, safe and healthful working conditions for every man and
woman working in the state of Washington, the legislature in the exercise of its
police power, and in keeping with the mandates of Article 11, section 35 of the state
Constitution, declares its purposc by the provisions of this chapter to create,
maintain, continue, and cnhance the industrial safety and health program of the

Allen, Hansen, Maybrown
DEFENDANT S MOTION TO DISMISS & Offenbecher, P.S.
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state, which program shall cqual or e¢xceed the standards prescribed by the
Occupational Safety and Health Act of 1970 (Public Law 91-596, 84 Stat. 1590).

RCW 49,17.010.

As part of this scheme, WISHA specifically provides for both civil penalties (RCW
49.17.180) and criminal penalties (RCW 49.17.190) due to safety violations or avoidable
workplace injuries. The distinct criminal penalties are applicable only in certain enumerated
circumstances:

Any employer who willfully and knowingly violates the requirements of RCW

49.17.060, any safety or health standard promulgated under this chapter. any

existing rule or regulation governing the salety or health conditions of employment

and adopted by the director, or any order issued granting a variance under RCW

49.17.080 or 49.17.090 and that violation caused death to any employee shall, upon

conviction be guilty of a gross misdemeanor and be punished by a fine of nol more

than one hundred thousand dollars or by imprisonment for not more than six

months or by both; except, that if the conviction is for a violation committed after

a first conviction of such person, punishment shall be a fine of not more than two

hundred thousand dollars or by imprisonment for not more than thrcc hundred

sixty-four days, or by both.
RCW 49.17.190(3).

This is a unique, and vnusual, criminal statute — and it allows for penalties that are not
available in any othcr misdemcanor-level offense. On the onc hand, a violator may be required to
pay a stiff fine (up lo $100,000 for a first violation of the provision), well beyond what is available
in any other misdemeanor offense. See RCW 9A.20.020. On the other hand, a violator may be
sentenced to not more than six months in jail, significantly less than what would be available for
conviction of any other gross misdemeanor. See id.

It 1s the defense position that this type of punishment scheme provides the exclusive

criminal remedy for the types of violations that have been alleged in this casc. 1o provc a crime

in such a workplace incident, the Stale musi demonstrale that the employer “willfully and

Allen, Hansen, Maybrown
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knowingly” violates a WISHA rule, regulation, or safety and health standard and whcre “that
violation cause[s] death to any employee shall, upon conviction be guilty of a gross misdemeanor.”
RCW 49.17.190(3) (emphasis addcd). This gross misdemcanor is unlike any other such offensc

in the State of Washingtlon, as it allows for extraordinary financial penalties.

B. Washington’s “General-Specific Rule” is Violated in this Case.

It is a violation of equal protection for a prosecutor to be given discretion to charge a
defcndant with a felony or misdemeanor based upon identical conduct. See, e.g., State v.
Zornes, T8 Wn.2d 9 (1970); State v. Martell, 22 Wn.App. 415 (1979). Such a violation is very
clearly prcsent in this case — as the filing of the felony charge is a violation of Washington’s
“general-specific rule.”

The purpose of the rule is to preserve the legislature’s intent to penalize specific conduct
in a particular, less onerous way and hence to minimize sentencc disparities resulting from

unfettered prosecutorial discretion. See State v. Shriner, 101 Wn.2d 576, 581-83 (1984). As

the Washington Suprcme Court has cxplained:

Under the general-specific rule,  a specific statute  will  prevail  over
a general statute. Wark v. Wash. Nat’l Guard, 87 Wn.2d 864, 867 (1976) (“It is
the law in this jurisdiction, as elsewhere, that where concurrent general and
special acts are in pari materia and cannot be harmonived, the latter will prevail,
unless it appears that the legislature intended to make the general act
controlling.”). As this court recognized in Wark, “It is a fundamental rule that
where the general statute. if standing alone, would include the same matter as
the special act and thus conflict with it, the special act will be considered as an
exception to, or qualification of, the general statute, whether it was passed before
or after such general enactment.” /d.; see State v. Conte, 159 Wn.2d 797,
803, cert. denied, 552 U.S. 992 (2007).

Residents Opposed fo Kiltitas Turbines v. State Energy Facility Site FEvaluation Council

(EFSEC), 165 Wn.2d 275, 309 (2008).

Allen, Hansen, Maybrown
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The general-specific rule is designed to determine whether the legislature intended to
limit prosccutorial charging discretion, impliedly barring a prosecution tor a general offense
whenever the alleged criminal conduct meets the elements of a morc specific crime. Thus, to
determing if two statutes are concurrent, the Court should examine whether someone can violate
a specific statute without violating the general statute. See, e.g.. State v. Chase, 134 Wn.App.
792, 800 (2006). Statutes are concurrent if all of the elements to convict under the general
slalule are also elements that must be proved for conviction under the specific statute. See,
e.g., State v. Wilson, 158 Wn.App. 305, 314 (2010).

The Washington courts have applied this rule in several different contexts. See, e.g..
Shriner, 101 Wn,2d at 580-83 (defendant who failed to return rental car could not be charged
under general theft statute and should have been charged only with criminal possession of a
rental car statute); State v. Danforrh, 97 Wn.2d 2535, 257-59 (1982) (work releasc inmatcs could
not be charged under general cscape statutc and should have been charged only under the
speeific failure to return to work release statute); Stafe v. Walls, 81 Wn.2d 618, 622 (1972)
(defendant who presented another’s credit card at a restaurant could not be charged under
general larceny statute, but must instead be charged with crime of procuring meals by fraud);
State v. Thomas, 35 Wn.App. 598, 604-05 (1983} (elements of unlawful imprisonment are
necessarily present in situations where the offense of custodial interference is alleged). See
alse State v. Halev, 39 Wn.App. 164 (1984) (where facts supported either a manslaughter
charge or ncgligent homicide charge, it was the prosecutor’s duty, where an automobile was
involved, o charge the more specific negligent homicide). Accord Stare v. Yarborough, 905
P.2d 209, 216 (New Mexico 1996) (prosecutors violated general-speeific rule by charging

defendant with involuntary manslaughter as opposed to homicide by watercraft).
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The slatutes at issue in this case — the general staluie ol manslaughter in the second
degree (RCW 9A.32.070) as alleged in Count 1 and the specific statute in WISHA that punishes
a violation of labor safety regulations that result in death (RCW 49.17.190(3) as alleged in
Count 2 — are concurrent statutes, lor, each time an employer is guilty of the more specific
olTense, he is likewise guilly of the more general olTense.

A side-by-side comparison of the elements of each offense establishes this point. The

key elements ol the general and specific offenses are summarized below:

OFFENSE MENS REA RESULT

MANSLAUGHTER 2° CRIMINAL NEGLIGENCE DEATH

RCW 49.17.190(3) WILFULL AND KNOWING WORKPLACE DEATH

Each violation of the specific statute, RCW 49.17.190(3), requires proof of a “willful”
and “knowing” violation of safety regulations that results in a workplace fatality.? More
generally, each violation of RCW 9A.32.070 requires proof of “negligent” conduct that results
in death. Undecr Washington law, criminal negligence is defined as a *“gross deviation of the
standard of care that a reasonable person would exercise in the same situation.” RCW
9A.08.010(1)d). See also WPIC 10.04. Thus, the specific statute requires proof of a greater

mens rea (“willfully or knowingly”) than the general statute (which requires proof only of

2 WISHA does not define willful and knowing behavior. ITts implementing regulations define willfulness
as “‘an act committed with the intentional, knowing, or voluntary disregard for the WISHA requirements
or with plain indifference to employee safety.” WAC 296-900-14020. Washington criminal law
provides: “a requirement that an offense be committed willfully is satisfied if a person acts knowingly
wilh respect to the material elements of the offense, unless a purpose (o impose {urther requirements
plainly appears.” RCW 9A.08.010(4).

Allen, Hansen, Maybrown
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criminal negligence). It is noteworthy that Washington’s pattern jury instructions establish that
criminal negligence is established in cach and every case where there is proof of highcr nens
rea (such as willful, intentional, knowing or reckless conduct). See RCW 9A.08.010(2).

It is impossible to envision a case where a defendant might be guilty of the specific
WISHA statute but acquitled of the more general manslaughter statute. For, as reflected in the
State’s charging documents, the WISHA/OSHA standards establish the standard of care for
employers in the State of Washington. See, e.g., Minert v. Harsco Corp., 28 Wn.App. 686,
873-74 (1980); Kelley v. Howard S. Wright, 90 Wn.2d 323 (1978) (OSHA regulation is relevant
to the appropriatc standard of care); Kennedy v. Sea-Land Services. Inc., 62 Wn.App. 839, 852-
53 (1991) (OSHA regulation was relevant to the standard of care). Simply put, in each and
every case that a person willfully or knowingly fails to comply with the mandates of WISHA,
it can also bc said that the employer has engaged in negligent conduct or a gross deviation of
the standard of care,

When examining this question, it is important lo emphasize that the specific statute,
RCW 49.17.190(3), has a significantly higher mental state than the general manslauglter
statute. It is hard to persuasively argue that the lcgislature would have enacted a special
misdemeanor-level statute with a higher mental state while also assuming that prosecutors
within the statc would be authorized to charge under a general felony statute witb a lower mental
state.

A very similar situation was presented in the Dunforth case. There, the petitioners, who
had been imprisoned for property related crimes, were on work release status at the Geiger work
release center in Spokane. Seeking employment in conjunction with that program, the

petitioners met each other, became intoxicated, and failed to return to the work release center.
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The petitioners were returned to Washington and charged with escape in the (irst degree,
pursuant to RCW 9A.76.110. On appeal, the petitioners argued that another statute, RCW
72.65.070, deals specifically with an escape from work release. The State, by contrast, argued
that they should be permitted to proceed under the general statute, but the Court of Appeals
rejected that claim. But the Washington Supreme Court rejected the State’s claims:

[ W]e are of the opinion that the specific requirement that the defendant's
conduct be willful under RCW 72.65.070 recognizes a valid legislative
distinction between going over a prison wall and not returning to a specified
place of custody. The first situation requires a purposeful act, the second may
occur without intent to escape. It is easy to visualize siluations where a work
releasc inmate failed to return because of a sudden illness, breakdown of a
vehicle, ete. This explains the requirement of willful action.

Finally, this interpretation of the two statutes is necessary to give effect
to RCW 72.65.070. RCW 72.65.070 differs significantly from the general
escape statute in that the proseculor must prove the failure to return was willful.
Under RCW 9A.76.110, however, a conviction will be sustained if the state
demonstrates that the defendant “knew that his actions would result in leaving
contfinement without permission.”  State v. Descoteaux, 94 Wn.2d 31, 35
(1980).

Given the choice, a prosecutor will presumably elect 1o prosecute under

the general escape statute because of its lack of a mental intent requircment.

Consequently, the result of allowing prosecution under RCW 9A.76.110 is the

complete repeal of RCW 72.65.070. This result is an impermissible potential

usurpation of the legislative function by prosecutors.
Danforth, 97 Wn.2d at 258-59.

The very same situation is presented in this case. By proceeding under the general
manslaughter statute, the State has claimed that it is simply required to prove thal the defendant
was criminally negligent — or that his conduct amounted to a gross deviation from the standard
of care. Yet to proceed under the specific stutute (RCW 10.73.190(3}), the State would nced to

prove that the defendant engaged in a willful and knowing violation of the applicable safety

regulations (which likcwisc amount to the standard of care in this highly-regulated industry).
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The State should not be permitted to dilute or avert the mental element that the legislature had
in mind when it enacted the specific WISHA statute,

The legislature’s intent is also evidenced by the creation of a unique — and carelully
calibrated — punishment scheme in RCW 49.17.190(3), 1t is notable that the special
misdemeanor-level statute allows [or an enhanced [ine of up to $100,000 to $200,000. By
contrast, the maximum fine for a Class B felony, such as Manslaughter in the Second Degree,
is only $25,000. Thus, when enacting RCW 49.17.190(3), the legislature was mindful of the
fact that it was creating a special misdemeanor-level statute — and a statute that included
somewhat reduced custodial penalties along with the potential for financial penalties (ar greater
than authorized for any felony-level offense,® This carefully calibrated scheme would become
a nullity if the Statc was permitted to charge both the peneral and the specific statutes, as they
have attempted to do in this case.

C. This Prosecution Violates Equal Protection.

The equal protection violation is apparent in this case. Phillip Numrich is the first
employer in the state of Washington who has ever been charged with a felony offense based
upon a workplace fatality. There is no reason — and certainly no just reason — that he has been
singled out for this overzealous treatment.

Washington’s current second-degree manslaughter statute was first enacted in 1975.* It

is unreasonable to conclude thal today, nearly 40 ycars after this law was passed, Mr. Numrich

* Consistent with RCW 9A .20.020, the maximum fine for a Class A felony is $50,000.

1 The crime of manslaughtcr, as defined in Washington, corresponds to the common-law crime of
involuntary manslaughter. The common-law crime of voluntary manslaughter is included in the
Washington definition of second-degree murder. See, e.g., State v. Johnson, 69 Wn.2d 264, 272 (1966).
Even older statutes, including Washington Session Laws of 1855, criminalize manslaughter as a lesser

form of homicide. See Washington Session Laws of 1833 Chapter 11, Section 17,
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is the first and only employer who may have violated this statute in the context of a workplace
fatality. Rather, it is more reasonable to conclude that the King County Prosecuting Attorney
has violated equal protection principles in singling Mr. Numrich out in this instance.

IV. CONCLUSION

For all of these reasons, and in the interests of justice, this Court should dismiss Count
1 of the State’s Information.

DATED this 30" day of April, 2018.

L

TODD MAYBROWN, WSBA #18557
Attomey for Defendant
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3
4
5
6 SHPERIOR-COURT-OF- WASHINGTON ING-COENTY
7 | THE STATE OF WASHINGTON, bl
Plaintiff, )
8 V. ) No. 18-1-00255-5 SEA
)
9 )
}—STATE'S RESPONSE-TO
10 PHILLIP NUMRICH 3 DEFENDANT’S MOTION TO
Defendant. ) DISMISS COUNT 1
11 )
)
12
L INTRODUCTION
13
At all times relevant to this motion, the detendant, Phillip Numrich, owned and operated a
14
small plumbing and sewer repair business. The victim, Harold Felton, was Numrich's emplovee
15
and friend. On January 26, 2016, Numrich’s negligence caused Felton’s death when a trench Felton
16
Was WoTKIng i collapsed, BUrying nim alive under miore than Six 1eet ol wet dift. 1 he weight of the
17
—dirt-erushed-Felton-and-he-died-of stonal-asphyxia
IO wxuyx s iU al <G pax I
18
The State has charged Numrich with two crimes for causing Felton’s death: Manslaughter
19
in the Second Degree under RCW 9A.32.070 (Count 1) and Violation of T.abor Safety Regulation
20
wath-PDoeath-TRecyilds sardor- RO AN 17 1O AN L2 s 1313 - M eto - bac-ssrasrad-f ot e sc o et
VY EILEY A8 Al .l\.cbb&ll.ll]é LELELE Lws G AL N G U, e B A \J\J} \’\./U 1T .-}. x DT TS T THTU VAN TU RN TIS S AN UILU T T
21
arguing that the State is precluded from prosecuting him for manslaughter based on the “general-
22
specific rule” and principles of equal protection. For the reasons outlined below, this court should
23

deny Numrich’s motion.

STATE’S RESPONSE TO DEFENDANT’S
MOTIONS TO DISMISS COUNT 1-1
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IR FACTS
2 A, SUBSTANTIVE FACTS
3 The [acts below are all taken [rom the discovery already provided (o the defense or [rom
4 | publicly available sources. For purposes of the motions before this court, Numrich has not
5 chaltenged the sufficiency of the evidence nor moved to sUppress any. 1 ne State will, therefore,
6—f—confine-itself-only-to-those facts-particularlyrelevant-to-the-motions-actually before-the-court
7 The defendant, Phillip Numrich. is the sole owner_operator, and manager of Alki
8 | Construction LLC (hereinafier “Alki Construction”™). At the times relevant to this case Alki
9 | Construction was doing business as “Alki Sewer.”
10 The victim, Harold Felton, was Numrich’s emplovee and a long-time friend. In 2000
11 || Felton had an accident that resulted in a significant traumatic brain injury, which affected his
12 || memory and judgment. Numrich was with Felton when he sutfered the injury and was aware of its
13 || long term impacts on him. Felton worked for Numrich off and on over the years following his
14 | accident. At the time of his death, Felton had been working for him for several months.
15 In early 20116, Numrich bid on and won the job to replace a sewer line at a residence in
1o Wesl Sealtle. Work on the project began the week ol January 16, 2016, The process used by
H-—7dki-Constructionron-this projectis referred-toasa“trenchless™ sewer replacement—Using this

e L8N micthod,-companies like-Alki-Construction-can-avoid having to-dig a trench-down-to-the existing
19 || sewer pipe for its entire distance. Instead, only two smaller trenches are generally required—one
20 || at either end of the pipe to be replaced. A hydraulic machine is then used to pull a new pipe
21§l through the old one,which simultancously bursts the old pipe-and lays the new pipe-into-place
22 || For the West Seattle project, two trenches were dug at the residence—one where the sewer line
23 || connected to the house and one where it connected to the sewer main under the street. The

Dan Satterberg, Prosecuting Attorney
W554 King County Courthouse
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T || trench nearest the house—the one where Felton died—was approximately seven to ten feet deep,
2 || 21 inches wide, and six feet long.
3 With a trench of this size, there is a very real risk that the trench can cave-in and injure or
4 || kill a worker inside. There are a number of factors that influence how prone to collapse a given
5| trench is. These include the soil condition and type, the depth of the trench, whether the soil was
b6—f—previoushv-disturbedand-the-surrounding-geography-of the trench-loeation—lr this-ease;
7 1 virtually all of these factors increased the danger of collapse. In addition, a number of other
8 || factors that increase the likelihood of a collapse were also present on the day Felton was killed.
9 | In particular, the soil was heavily saturated from several days of rain and the trench itself had
10 || been “open” for approximately 10 davs (i.e._it had been dug 10 days earlier) !
11 Because of the danger posed to workers in trenches, Washington has an extensive set of
12 || laws and regulations that apply to trenching activities on job sites. For a trench the size of the
13 || one at issue in this case, these regulations require, infer alia, that a system of shores be put into
14 || place to pressurize and stabilize the soil to prevent a cave-in. Felton and Numrich did place
15 shores in the trench in question, but the shoring Numrich provided was significantly below the
16| level required by regulations. For a french ol this s1ze, the regulations mandaled a mummum ol
—— 7 —fourshores-atong the tength-of the trench;onty two-were-actuatty instatted—Moreover; white the
e L8 M regulations-required shoring at cither end-of the trench, no-cndshores were-actually installed. - In
19| addition, while the regulations specify that at least two of the four shores be installed no more
20 || than four feet above the bottom of the trench, here the two shores actually installed were both
21§l above that height.
22
23

! As a general matter, the longer a trench is left “open,” the more likely itis to collapse.
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1 Also included in Washington regulations is the requirement that a “competent person”
2 || inspect any trenches, the adjacent areas, and any protective svstem installed in the trenches for
3 | evidence of situations that could result in a cave-in. “Compelent person™ is a term defined by
4 | WAC 296-135-630 as someone “who can identify existing or predictable hazards in the
5| surroundings that are unsanitary, hazardous, or dangerous to employees. The provision also

—————b—{trequires-that-the-“competent-person”be-someone-who-has-the-“authorization-or-authority by-the
7 || nature of their position to take prompt corrective measures to eliminate them.” Inspections by
8 | the “competent person” must be made daily prior to the start of any work in the trench and must
9 || be repeated after every rainstorm or other hazard-increasing occurrence. If the “competent
10 || person” sees any evidence of a situation that could result in a possible collapse or other hazard,
11} they must remove any employees from the trench until necessary precautions have been taken to
12| ensure their safety. Numrich was the only “competent person”™ at the West Seattle job site during
13 || the entire project.
14 On January 26, 2016, Numrich, Felton, and Maximillion Henry (Numrich’s other
1511 employee) were at the job site in West Seattle. 'This was scheduled to be the last day of work on
16| the project and Numnch was under pressure [rom the home owners (o gel 1l completed. Shorily
H—after 16:00-am the new pipe-had beenpulted through-and Feltonwas-in the-trenchclosest to-the
184 house-working to-conncet the new-pipe-to-the house’s plumbing. During that time, Felton was
19| uvsing a Sawzall to cut something down in the trench. A Sawzall is an electric saw that uses a
20 || reciprocating blade driven by a motor. Due to the action of the motor and blade, such a saw can
21§l cause-extensive vibrations-inthe ground when it is used to-cut-an object—such-as-a pipe—that is
22 || touching or embedded in the ground.’
23

* Ground vibrations serve to disturb the soil, which makes a trench collapse more likely.
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1 Numrich was well aware that Felton’s use of a vibrating tool inside the trench was

2 | dangerous and increased the risk of a trench collapse. Moreover, both Numrich and Henry

3 | commented on Felton’s use of the tool and the danger it posed. However, despile being the

4 | owner of the company, Felton’s friend, the person in charge, and the “competent person” at the

h

scene, Numrich made 1o effort 1o stop Telton from using the tool and did not re=inspect the

s -}
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7 Apprm(immely 15 minutes after Numrich left, the trench co]lnpqed hnryino Felton alive

8 | under approximately seven feet of wet dirt. When Henry discovered the cave-in, he first

9 | attempted to dig down to Felton. When Henry was unable to reach him, he called Numrich and

10 || then 911. The Seattle Fire Department arrived at the scene shortly thereafter, but rescuers were

11} unable to free Felton in time to save him. The collapse of the trench was so extensive and

12| complete that—even using industrial vacuum trucks—it took rescuers about three and a half

13 || hours to free Felton’s body.

14 Specific and/or additional facts are included and discussed below as relevant. The State

15 also incorporates by reference the tacts as set forth in the Certification for Determination of

IO || Probable Cause prepared by Mark Joseph and the December 8, 2017 Memorandum prepared by

o

—gm ki . ) P T R | Agrn b 200 ORI KPR | £ £ 41 A 44 Pan k| ral . £ 1
LAUUD I TTITUUS TS TAVISTOIN O U ULHTIUT U UK AWOTTIC Y OTTICT AL L OPITS O UDOUT

e L8N of those-documents-are-attached as-Appendices-A-and B.
19 B. PROCEDURAL FACTS

20 The Washington State Department of Labor and Industries (WSDLI) initiated an

22 || discovered that Numrich had violated (and/or allowed the violation of) numerous safety

23 | regulations at the job site. At the conclusion of this initial investigation, WSDLI cited Numrich
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T || for a number of willful and serious violations and fined him $51,500. Through the subsequent
2 | appeals and complaint reassumption process, Numrich and WSDLI reached a settlement
3 | agreement whereby the monetary penalties were reduced by half (to $25,750). WSDLIs
4 | agreement to such a reduction would usually be predicated upon an employer agreeing to correct
5| the safety violations identified during the investigation. 1lowever, based on NUMTICH'S
6 fspfss Bﬂ%aﬁ'@ﬁs fh at Ay Ceovevedrarmds e yxroeald naaeom nevoead s g o Tea ] svna d #lan eane a4
TERARATNCARITIS RN GO T VORI G sy Uy\dl [AIRANI SR IS R AW Ny § LAy 4 Fe W ) l.uuu LA 8 1w unau,y
7 I imposed by the department and that he did not currently have any emplovees, WSDLI did not
. . . . 3
8 | require such corrective actions as a condition of the settlement.
9 Subsequent to the settlement agreement between WSDLI and Numrich, the case was
10 || presented to the King County Prosecuting Attomey’s Office (KCPAQ) as a potential criminal
11 || matter. KCPAO concluded that Numrich had potentially committed criminal violations of the law
12 | and WSDLI reopened its mvestigation. KCPAO ultimately tiled the charges at issue in this case
13 || (and in this motion) on January 5, 2018. A copy of the Information is attached as Appendix C.
14 Specific and/or additional facts are discussed below as relevant.
15
Im. ARGUMENT
6
THISTCOURT SHOULD DENY NUMRICITS MOTTONS TODISMISS COUNT 1
17
In-his-memerandum-in-support-of his-motion-— Numrich-sets-forth-two-arewments- - support
> TORHIT Y DLIPIJ\JIL I lll\_}‘tl\}ll, TN IIT T S CUS TUT LT UYWAY ATITTOS TIT Dul}l}\)ll,
18
of his motion to dismiss Count 1. Forthe reasons discussed below, this court should reject both
19
arguments and deny Numrich’s motion.
20
21
22 * At this time, despite what Numrich indicated to WSDLI employees, it appears that he has continuously operated
Al Cornstruction and had emplovees since shortly after the settlement agreement was Teached:
23

? The “DEFENDANT’S MOTION TO DISMISS COUNT 1 (MANSLAUGHTER) AND MEMORANDUM OF

AUTHORITIES IN SUPPORT THEREOF” was filed on April 30, 2018 and will hereinafter be cited to as “Def.

Memo. Dan Satterberg, Prosecuting Attorney
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1 A. THE “GENERAL-SPECIFIC RULE” DOES NOT REQUIRE DISMISSAL
OF COUNT 1
2
1. Applicable Law
3
It is well-established rule of statutory construction that when a defendant’s actions violate
4
both a specilic and a general statule, the delendant should generally be charged under the [ormer
5
—ratherthar the tatter—See State v Shriner; 10 Wn 2d-576, 580,68 1P 2d 237 (1984 (citing State
6
v Cann-92 Wn2d 193,197 3595 P.2d 912 (1979, However-this-rule-is-subject-to-important
7
limitations.
8
As an initial matter, the rule is only intended to be used in situations in which “the two
9
I statutes pertain to the same subject matter and conflict to the extent they cannot be harmonized.”
10
State v. Conte, 159 Wn.2d 797, 810. 154 P.3d 194 (2007) (quoting In re Estate of Kerr, 134
11
Wn.2d 328, 343, 949 P.2d 810 (1998)). If the two statutes do not relate to the same subject
12
maltter and/or can be harmonized, the rule simply does not apply. Id.; State v. Becker, 59 Wn.
13
App. 848, 852, 801 P.2d 1015 (1990). Similarly, the rule only applies when the two statutes are
14
actually "concurrent.” Shriner, 101 Wn.2d at 580. In this context, the [act that a specific statute
15
contains additional elements beyond the general statute is not relevant to whether they are
6
concurrent. Stats vo Danforth; 97 W 2d 255,643 P 2d 882 {1982y However; there 15 7
17
Hndamental-differencea-betiae e - o ee-wtatinte-raait e i o ticnat-elemente-hevend-anotlhies
TITTGAITICITIiGl Ui viio e OvTweLlt kl} LW § LN ] e A WS A l\ikil.lvll 1115 (2L IESES WS FIRI ALY LN S QLN L"\-‘) UTITAITOUTIIGT
18
(the former being more specific than the latter); and (2) two statutes that require different
19
elements (and are, thus, simply different offenses). As common sense indicates, where offenses
20
we-different elemente thev-are nat-cancnrrent eather thevare amnbv-different ctatutes
AAV OO T T O \/l\/lll\/lll)j lll\/w\i (48 Sy ¥y 8 LULL\#\JLL\—JJI»:, [RAASY LA Ry iy Ly [48 ) »)lll.ll.ll)/ LN NS N s Y A TaRTGTOey
21
criminalizing different conduct. See State v. Farrington, 35 Wn. App. 799, 802, 669 P.2d 1275
22
(1983). Put another way, where two crimes have different elements and criminalize different
23

conduct, the underlying statutes address difterent subject matters and do not conflict.
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1 For purposes of the ““general-specific rule,” statutes are concurrent when "the general

2 | statute will be violated in each instance in which the special statute has been violated.” Shriner,

3 | 101 Wn.2d 580. As aresull, the test for concurrency requires this court o “examine the

4 | elements of each statute to determine whether a person can violate the special statute without

h

nscessarily violating the general statute.” State v Teffiaer, 126 Wit App. 803,808, 1T10P3d

thio Sro oy men?? e

DY SCRRTTLY S PSR PN
L A 194

Ll—l«\.' VYLLK \J— !.J..l\d 5&]1\.}1 ar p U4 B AN

7 || the two statutes are not concurrent and the “general-specific rule” does not apply. In this

8 | context, whether the defendant’s actions in a specific case violate both statues is irrelevant.

9 || Rather, the question is whether each and every violations of the “specific” statute will

10 || necessarily also violate the “general” one. State v. Chase, 134 Wn. App. 792, 02-03, 142 P.3d

11§ 630 (2006); Heffner, 126 Wn. App. at 808.

12 Finally, in applying the “general-specific rule” in a specitic case, courts must keep in

13 || mind that the rule itself is simply a canon of statutory construction used to ascertain legislative

14 || intent.” See Conte, 159 Wn.2d at 803; Heffner, 126 Wn. App. at 807, State v. Walker, 75 Wn.

5| App. 101, 105, 879 P.2d 957 (1994); State v. Thomas, 35 Wn. App. 598, 601-02, 668 P.2d 1294

IO || (1963): State v. Danlorth, 97 Wn.Zd 255, 257/-5%, 643 P.2d 882 (1982), Shnner, 101 Wn.Z2d al

- determine whether the Legislaturc intended to-preclude the-State from-charging the more
S—- ging-the-mor
19 || “general” statute when the more “specific” one also applies. See Conte, 159 Wn.2d at 803,

20

T His memoranaum NUIHI‘ICH Trdicates tnat 'El’l@ general-spcr:mc il 1mpncates qUCbUOI’lS ol equal pr OTECHTT
e e e nes ’752 Wn2d D 475224100 (1‘37{]\ forthis

proposmon Id However as recogmzed mn Washmgton case law Zomes was abrogated by the decisian of the

972 || United States Supreme Court in United States v. Batchelder, 442 U.5. 114, 99 5.Ct. 2198, 60 L.Ed.2d 755 (1979).

See City of Kennewick v, Fountai, 1T Wii2d 189,192-937802F. 2dT3TT 1997y, State v Wiight, T83 Wi App:

secific mlp nocthe choice ofthe State t

23 prmecute one concurrent qtatute aver another implicates a defendant s right to equal protection. Wright, 183 Wn.

App. at 730-32; Fountain, 116 Wn.2d at 192-93.
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1 || Walder v. Belnap, 51 Wn.2d 99, 101,316 P.2d 119 (1957). In applying this particular canon of
2 || statutory construction, however, Washington courts have held it must be used with care since
3 || “the ‘general-specific’ rule should be applied 1o prectude a criminal prosecution only where (he
4 | legisiative intent is crystal clear.” Conte, 139 Wn.2d at 813 (emphasis added).
5 2. The “General-Specific Rule” Does Not Preclude The State Trom
Prosceutimg Numrich For Manshwoghter
6
el Numrich-argues-that prosecuting him-formanslaughter-as-charged-in Count-l-violates the
7
“general-specific rule” and that he can only be prosecuted for violating the statute charged in Count
8
2. Def. Memo. at 8-13. This argument should be rejected for a number of reasons.
9
a.
10
11 The “general-specific rule” only applies when two statutes address the same subject matter
12| and conflict to the point that they cannot be harmonized and/or when they are “concurrent.” Here,
13 || neither is the case.
14 1. The two statutes do not address the same subject matter and
do not conflici (o the point_ihal they cannot be harmonized
15
As noted above, the “general-specific rule” is a canon of statutory construction that is only
16
applied whern two statutes address the same subject matter and conflict to the point that thiey cannot
17
he harmontized Conte-150 W 24 210 RBoclkor 80 W Apnes Q57 Onevearv-of - determinino - thic e
VT TIAN IV IT 70Uy AT, YT G0 1\}7 ,L)l.r‘il\\al, - VYA nl_"i_}. LT W R \.lllllllllls IS 1.
18
to examine the elements of the statutes. If the statutes create crimes with different elements, they
19
are simply different statutes that criminalize different conduct and the rule does not apply.
20
Earpinoton—35-Wo—Ann—at-202 - That-1e-exacthe-the-situation-nresented-in-thic-ecace
KRy lLlElUll, i it LA I S . % l_}'. K44 SuL v s AITAVESY TONCTY [N ULEEL IR RLA S RIS Y t)'l RS L I SN LAV S B G S S I L L4 BN L
21
Under RCW 9A.32.070, *“a person is gunilty of manslaughter in the second degree when
22
with criminal negligence, he or she causes the death of another person.” Thus, a violation of the
23

statutes requires proof that: (1) the defendant engaged 1n an act or acts with criminal negligence;
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T || (2) the decedent died as a result of the defendant’s negligent acts; and (3) any of these acts
2 | occurred in the State of Washington. RCW 9A.32.070; WPIC 28.05; WPIC 28.06. In the
3 | context of second degree manslaughter, a person acts with criminal negligence when “he or she
4 || fails to be aware of a substantial risk that [death] may occur and his or her failure to be aware of
5| such substantial Tisk constitutes a gross deviation from the standard of care that a reasonable
6—f—persotrwould-exercise-inthe-same-sitaationREW-9A-080-010- (D) 2616 Comment to-WPIC
7410.04 (citing State v. Gamble. 154 Wn.2d 457, 467-68, 114 P.3d 646 (2003)).As aresult. the
8 | crime of second degree manslaughter requires proof that the defendant had the mental state of
9 | “negligence” and proof that this mental state specifically related to the risk of death to the
10§ decedent. Gamble, 154 Wn 2d at 468-69
11 Under RCW 49.17.190(3), by contrast, a person is guilty of Violation of Labor Safety
12 | Regulation with Death Resulting it the person is an employer:
13 who wilfully and knowingly violates the requirements of RCW 49.17.060, any

safety or health standard promulgated under this chapter, any existing rule or
14 regulation governing the safety or health conditions of employment and adopted

by the direclor, or any order 1ssued granting a variance under RCW 49.17.080 or
15 49.17.090 and that violation caused death to any employee.
16| Thus; a victation of tho statute roquires proof that (1) the defendant was thoemployerof thc
1 7--decedents2) the-defendant-willfully-and-knewingly-vielated-one-of the-enumerated-statutes;
18| _regulations, rules, or orders; (3) that the violation caused the decedent’s death; and (4) that any of
19 | these acts occurred in the State of Washington. Id. In this context, a person acts Wil]fully6 and
20 || with knowledge “with respect to a [fact, circumstance, or result] when he or she 1s aware of that
211 [fact circumstance or result]. It is not necessary that the person know that the [fact,
22 1 circumstance, or result] is defined by law as being unlawful or an element of the crime.” WPIC
23

% For purposes RCW 49.17.190(3), the requirement of willfulness is satisfied if the employer acts knowingly. RCW

9A.08.010(4), WPIC 10.05. Dan Satterberg, Prosecuting Attorney
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T}l 10.02; RCW 9A.08.010(1)(b). As a result, the crime of Violation of Labor Safety Regulation with
2 | Death Resulting requires proof that the defendant had the mental state ot “knowing” and proof that
3 || this mental state specilically related 1o violating a health or safety provision. RCW 49.17.190(3).
4 Numrich argues that proof of the mens rea at issue in RCW 49.17.190(3) (willful and
5 knowing) will necessarily establish proof of the mens rea at issue in RCW 9A32:070 (criminal
6—tnegligence) because-proof-of a-higher tevelof mensreaneecessarily-establishes-proofof atower
7 I level. Def. Memo. at 10-11. But this argument oversimplifies the analvsis and ignores the key
8 | point that the concept of mens rea involves both the level of mental state (e.g. intentional versus
9 || knowing versus negligent) and the object of the mental state (e.g. the intent to do something in
10} particular). Fortwo crimes to have the same mens rea element. both the level and the object of
11| the mental state must be the same. Thus, for example. although the crimes of theft and second
12} degree intentional murder require the same mental state (“intent™), the crimes still have very
13 || different mens rea elements because the mental states are directed at different things—in theft,
14| the intent is to deprive another of goods or services; in second degree intentional murder, the
13 intent is to cause the death of another. RCW 9A.56.020; RCW 9A.32.050(1)(a). Similarly,
IO || second degree mientional murder and second degree [elony murder have dillerent mens rea
H-—etementsfor-exactly the same reason——dthough-bothcrimes-have-amentat-state-of intent, the
e L8N object-of the-intent is-different—in-intentional murder the intent is-to-causc-death-whercas-in

19| felony murder the intent is to commit a predicate felony. See State v. Armstrong, 143 Wn. App.
20| 333,341, 178 P.3d 1048 (2008).

21 In-analyvtical frameworks similar to the “general-specific rule,” Washington courts have
22 || recognized the legal import of crimes having mental states with different objects. For example
23| the test for whether one crime is a lesser-included offense of another is very similar to the test for

Dan Satterberg, Prosecuting Attorney

STATE’S RESPONSE TO DEFENDANT’S 015 it Sy Courthouse
MOTIONS TO DISMISS COUNT 1- 11 Seallle, Washinglon 98104

(206) 296-9000

_ FAX(Z06) 296-0953
State's Motion For Discretionary Review Appendix - 36

& Statement of Grounds For Direct Review




57151489

14548178
T | the “general-specific rule.”” In that context, courts have ruled—for example—that while second
2 || degree manslaughter is a lesser included oftense of second degree intentional murder, it is not a
3 || lesser included offense of second degree felony murder. Gamble, 154 Wn.2d at 468-69. Thal is
4 | because the objects of the mental states for second degree felony murder and second degree
5| manstaughter (intent vis-a-vis a felony versus negligence vis-a-vis a death) are different. Id.

s : t
7 I proof of one does not necessarily establish the other. Id.
8 Given all of the above, when the correct analysis of mens rea is properly applied to this case,
9 | itis clear that Manslaughter in the Second Degree and Violation of Labor Safety Regulation with
10 || Death Resulting have entirelv different mens rea elements. A violation of RCW 9A 32.070 requires
11 || proofthat the defendant negligently caused a risk of death to the decedent. In this context. whether
12| or not the defendant violated a statutory duty may be relevant to that issue,” but proof that he or she
13 || had any specific mens rea vis-a-vis such a violation is not required. On the other hand, a violation
14 | of RCW 49.17.190(3) requires proof that the defendant knowingly violated a health or safety
15| provision. No proot is required that the defendant had any specific mens rea vis-a-vis the risk of
IO || death o the decedentl. Thus, nof only do [he wo slatutes have different tevels of menlal siale,
+7 theyhave mental-states that are-abont-different things—ad;asdiscussed-aboverwhenr this 1 the
181l casc, the mens rea clements-arc different. - As a result, the clements of RCW 49.17.190(3) are
19| different than the elements of RCW 9A .32.070 and proof of the former does not necessarily
20 || prove the elements of the latter.
21

7 Both compare the elements of two offenses to determine whether proof of the elements of one crime necessarily
22 establishes proof of all of the elements of another. State v. Workman, 90 Wn.2d 443, 447-48, 584 P.2d 382 (1978);
Heffier, 126" Wn. App. at 808

23

8 Whether a defendant hreached a statutory duty is relevant to whether he or she acted with criminal negligence, hut

1s not conclusive on the issue. State ¥. Lopez, 93 Wn. App. 619, 970 P.2d 765 (1999).
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1 Moreover, the laws are directed at different conduct. Read as a whole, the gravamen of
2 || the crime of manslaughter is that the defendant negligently caused the death of another. In
3 | contrasl, the gravamen of RCW 49.17.190(3) is that the defendant knowingly violated a health or
4 | safety regulation and that an employee happened to die as a result. While this distinction may be
5| subtle; its existence and importance is demonstrated by considering the points of the respective
6—ftaws—The-obvious-pointof REW-9A32.070-is to-prevent-peoplefromacting neghgently-in-a
7 Il way that risks the death of another. The obvicus point of RCW 4917190 (when read in
8 | conjunction with RCW 49.17.180) is to require employers to know and follow applicable health
9 || and safety requirements. As this case demonstrates, there may be times where a given
10 || defendant’s actions violate both statutes. However, that simply means that such a defendant has
11 committed two different crimes. Numrich points to no legislative history and provides no
12 | compelling analysis indicating any intent on the part ot the Washington Legislature that, in that
13 || context, the State should not be able to prosecute such a defendant for both.
14 Given all of the above, RCW 9A.32.070 and RCW 49.17.190(3) are different statutes that
13| create different crimes with different elements that crimmalize different conduct.  As a result,
16| the “general-spectlic rule™ simply does nol apply to them.
+7 1 Thotwostatntes are ot concrrrent

18 s & ~speci 74 3 i at-is-only
19| applied when two statutes are “concurrent.” The two statutes at issue are not.
20 As noted above, statutes are concurrent only when the “general” statute is necessarily

iner, 101 Wn.2d 380, As aresult, if 1t 15 possible {o

22

violate the latter without violating the former, then the statutes are not concurrent and the

23

“general-specific rule” does not apply. Chase, 134 Wn. App. at 802-03; Heffner, 126 Wn. App.
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I || at 808. Numrich has identified RCW 49.17.190(3) (Violation of Labor Safety Regulations with
2 | Death Resulting) as the specific statute and RCW 9A.32.070 (Manslaughter in the Second
3 || Degree) as the general. And here, despite Numrich’s assertion (o the contrary,” il is certainly
4 | possible to violate the “specific” without violating the “general.”
5 AS an initial miatter; as the anal ysis in the previous section deseribes; the Two stalines
6—ft-have-different-clements—Inrelevant part; REW-9A32.070 requires-the-Stateto-prove that the
7 | defendant acted with criminal negligence vis-a-vis the risk of the decedent’s death. The State is
8 | not required to prove that the defendant willfully and knowingly violated a health or safety
9 || regulation.'” RCW 49.17.190(3), in contrast, requires the opposite—the State must prove that
10 || the defendant willfully and knowingly violated a health or safety regulation, but need not prove
11 || that the defendant acted with criminal negligence vis-a-vis the risk of the decedent’s death. This
12| difterence in clements between the two statutes in and of itselt’ demonstrates that it is possible to
13 || violate RCW 49.17.190(3) without also violating RCW 9A.32.070.
14 Moreover, the fact that it is possible to violate the former without violating the latter is
13 also demonstrated by consideration of at least three hypotheticals.
1o Firsi, an employer/loreman has a bullding crew working on a multi-story consiruction
Fsite-and-knows that he ts required-to-provide-a-hard-hat toeach-individuatemployee on thesite
184 pursuant to WAC 296-155-205. He-also-knows that his-cmployecs-arc-allowed to—and
19 || generally do—remove their hard hats whenever there is no potential exposure to the danger of
20
21

° Def Memo. at 11

Itis certamly trge that, a1 #us case, the 1act that Numrnich KJ’IOWlllgl}" violated such rcgulatlens 18 part of tl'.lﬁ proot
23 given the eleménts of thé cri:ﬂe Chase, 1§4 Wn. /—\;m. at éOE-L’B' Heffner, 126 Wn. Am;. at 8084}1;: t;;it/:;r:tz:xt the

specific facts of the instant case are wrrelevant to that determination. Id.
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|| flying or falling objects.'" On a given day, although he knows that the regulations require it, he
2 | does not provide hard hats to all of his employees because he does not expect anyone to be doing
3 | any work that creates the polential for {lying or falling objects and he expects that his crew will
4 | not wear them anyway. The employer does not realize, however, that the workmen of a different
5| employer have inadvertently Ieft tools unsecured on a surface on the top floor the previous day.
6—-On-this-day-the-vibrations-caused- by his-crew-on-the first floor-canse-the-unsecuredtools-above
7 Il to fall several stories and strike one of his emplovees in the head. The emplovee dies from a
8 | fractured skull.
9 Second, the employer/foreman of a logging crew knows that, under WAC 296-54-51160,
10 || he has a duty to provide leg protection (chaps) to all emplovees working on a downed tree who
11 || operate a chain saw and to ensure that his emplovees actually wear them. At the end of a day’s
12 | work, an experienced employee notices that one more cut with a chainsaw needs to be made and
13 || heads back to a log to make it, shouting a quick explanation to the employer as he goes. In his
14 || haste, the employee, who has already removed his chaps, fails to put them back on. The
151 employer does not notice that the employee has removed his chaps, but—knowing that the
16| employee 1s expenienced and only needs 1o make one more cul—does not actually conlirm thal
F-—heis-wear ing therm—Something goes wrong; the chainsaw cuts the employee s femorat-artery;
18 and he bleeds to-death.
19 In both of the above hypothetical scenarios, the emplover-defendant would clearly have
20 || violated RCW 49.17.190(3). In both the defendant was the employer of the decedent, willfully
21§l and knowingly violated a regulation encompassed by the statute,-and the decedent died-as 4
Under WAl 130-133-403(\&), empl@yees are requuea to have thewr hard hats on site and available at all Times. An
73 employes-mayremove-his-orherhard har when-there is-no-potentinl exposure to-a-hazard - WAC 296-155-205(3).

However, both (2) and (3) deal with the obligation of the employee to wear a hard hat. Neither absolves the

employer of the obligation to provide an individual hard had to all emplovees on the construction site under WAC

-155-2 .
296-155-203(1) Dan Satterberg, Prosecuting Attorney
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T | result. However, given the particular circumstances, no reasonable person would conclude that
2 || either defendant had acted with criminal negligence in the sense that he failed to be aware of a

3 || substantial risk that death would oceur and his failure constituted a gross deviation (rom the

4 | standard of care that a reasonable person would have exercised. As a result, neither defendant

5| would have violated RCW 9A.32.070.

6 Finally-the-third-hrypothetical-is—potentially—this-ease—Here the-evidence-that

7 | Numrich violated RCW 49 17 190(3) is virtually indisputable.  As a result, should this case go
8 | to trial, Numrich will almost certainly argue that, while he violated RCW 49.17.190(3), he did

9 || not violate RCW 9A.32.070. And he will be allowed to make that argument precisely because it
10§l is legally possible to be guilty of the former without being guilty of the latter

11 Despite the above, Numrich asserts that it is impossible to violate RCW 49.17.190(3)

12 | without also violating RCW 9A.32.070. Def. Memo. at 10-11. Numrich’s argument, however,
13 || suffers from three fatal flaws.

14 First, Numrich’s entire argument is premised on the assertion that, because “knowing” is
151 a higher level mental state than “criminal negligence,” proof of the mens rea element in RCW
1o 49.17.190(3 ) will necessarily prove the meny rea element ol RCW YA 320770, Del. Memo. al
117 }_G- 1 1 Alb dﬁbbll‘bﬁd d‘UU\/@, }IUW@\ L t}lib dbb@l“l:i\)ll [SAZ~ ) biIIlpiiﬁ@b d,Ild IIlibb‘[ldIdbt@I iz‘;t}b t}l@

18l naturc of the mens rea clements atissuc in the two-statutes. Here, because the mens rea clements
19| are aimed at different objects—in one statute the mental state must specifically be about the

20 || violation of a health or safety regulation, in the other the mental state must specifically be about
21 4 the risk-of death to-another—prool of the former will not-necessarily prove-the latler.

22 Second, Numrich claims that “in each and every case that a person willfully or knowingly
23 | fails to comply with the mandates of WISHA, it can be said that the emplover has engaged in
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I |l negligent conduct or a gross deviation of the standard of care.” Def. Memo. at 11. But this
2 | incorrectly contlates two separate things. Whether or not an employer has violated his duty of
3 || care towards his employees is a separale question than whether or not a person has violated the
4 | standard of care that a reasonable person would exercise to prevent the substantial risk of
5| wrongful death. As noted above, while a defendant’s breach of a statutory duty is relevant to the
6—f—issue-of- whetherhe-acted-with-eriminal ne ghgenceas-a-matter-of aw-it-Hisnot-in-and-of ftself
7 I conclusive on the issue. Lopez, 93 Wn. App. 619
8 Finally, Numrich asserts that “[i]t is impossible to envision a case where a defendant
9 | might be guilty of [viclating RCW 49.17.190(3)] but acquitted of the more general manslaughter
10 || statute.” Def. Memo. at 11. As an initial matter, this is simply incorrect.As the first two
11 || hypotheticals above indicate, such a scenario is certainly possible.
12 Moreover, Numrich’s argument on this point contlicts with his likely trial defense. As
13 || noted above, should this case go to trial, Numrich’s defense will almost certainly revolve around
14| the argument that, although is guilty of Violation of Labor Safety Regulation with Death
15l Resulting, he is not guilty of Manslaughter in the Second Degree. And, while the State believes
IO that Numrichhs actually guilly ol both, he will be allowed (o make that argument precisely
F-—because it is-fegatlypossibte to-beguitty of the former-without-being guilty of the tatter—>—Fhe

e L8 M fact that Numrich-will likely take exaetly-that position-at-trial undercuts-his-current-claim that it
19 is a legal impossibility.
20
21
22 % And, as noted above, the fact that such hypothetical scenarios could oceur in and of itself shows that RCW

OA32 080 and RCW 49717, 190(3) are ot concurrent and, therefore, that the “general-specilic Tule™ does ot apply.

23

137t seems bevond question that, were the State to move to preclude Numrich from making this arsument as trial, he

would vehemently and strenuously object. Yet that is the logical and necessary corollary of the argument he

advances in his current motion. Dan Satterberg, Prosecuting Attorney
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1 Given all of the above, RCW 9A.32.070 and RCW 49.17.190(3) are not concurrent

2 | within the meaning of the “general-specitic rule”” analysis. As a result, the rule does not apply to
3 || them.

4 b. Application of the “general-specific rule” in this case would

violate more applicable canons of statutory construction

h

>

PR B | 1 1 bt q .00 - £ et + :
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7
State from charging a more “general” statute when a more “specific” one also applies. Conte,
8
159 Wn.2d at 803; Heffner, 126 Wn. App. at 807, Thomas, 35 Wn. App. at 601-02; Danforth, 97
9
- 1 - 92 Wn 2d at 197 When aonlvine anv.canon
- Wn.2d at 257-58; Shriner. 101 Wn.2d at 580; Cann, 92 Wn.2d at 197 When-applyving any-canon
10
of statutorv construction, it must be kept in mind that the fundamental purpose in doing so is to
11
give effect to the intent of the Legislature. In re Estate of Holland, 177 Wn.2d 68, 75-76, 301
12
P.3d 31 (2013). Moreover, Washington courts have expressed that the “general-specific rule”
13
must be used with particular care and that it should be “applied to preclude a criminal
14
prosecution only where the legislative intent is crystal clear.” Conle, 159 Wn.2d at 815
15
(emphasis added). Particularly given this context, the “general- specific rule” must be used in
16
conjunction with other priniciples of statutory construction; mcluding the general tule thatacourt
17
-rrast-apply-the-construetion-that-best-fulfills-the-statutory-purpose-and-earries-out-any-e S8
A 2 > TG CATT LS UL ‘Lll.y M‘Xi}l\-‘)b
18
legislative intent and must avoid interpreting statutes in a way that leads to unlikely, absurd, or
19
strained results. See In re Marriage of Kovacs, 121 Wn.2d 795, 804, 854 P.2d 629 (1993); City
20
of-Seattle v Fontanilla- 128 - Wn.2d-492.-498.-909-P.24-1294-{1996); State-v.-Contreras,- 124
21
Wn.2d 741, 747, 880 P.2d 1000 (1994). Here, even if the “general-specific” rule could
22
theoretically be applied to RCW 9A.32.080 and RCW 49.17.190(3), Numrich’s motion should
23
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Tl still be rejected because applying the rule to these statutes would undercut the statutory purpose,
2 || thwart the intent of the Legislature, and lead to absurd results.
3 i Applying the rule as Numrich advocates would undercul the
purpose of the statuites and thwart legislative intent
4
RCW 49.17.190 1s part ol the Washinglon Industrial Salety and Health Act ol 1973
-
(WISHAD)REW 4917900 Subsection (3 of the statute provides; i retevant part; that:
6
Anv-employerwho-wilfully and knowingly violates the requirements of RCW-49.17.060,
7 any safety or health standard promulgated under this chapter. any existing rule or
regulation governing the safety or health conditions of employment and adopted by the
8 director, or any order issued granting a variance under RCW 49.17.080 or 49.17.090 and
that violation caused death to any emplovee shall, upon conviction be guilty of a gross
9 misdemeanor and be punished by a fine of not more than one hundred thousand dollars or
by imprisonment for not- more than sixmonths orby both
10
This language is nearly identical to 29 U.S.C. 666(e) of the federal Occupational Safety and
11
Health Act (OSHA) which provides that:
12
Any employer who willfully violates any standard, rule, or order promulgated pursuant to
13 section 6 of this Act, or of any regulations prescribed pursuant to this Act, and that
violation caused death to any employee, shall, upon conviction, be punished by a tine of
14 not more than $10,000 or by imprisonment for not more than six months, or by both;
excepl that il the conviction 13 [or a violation committed aflter a first conviction ol such
13 person, punishment shall be by a tine ot not more than $20,000 or by imprisonment tor
not more than one year, or by both.
16
Theexpress tegistative history of WISHA s exiremety shortand does notdiscuss e
17
ther-the-only-discusston-in-the
18
legislative history deals with the need to ensure that Washington’s statutes would be at least as
19
effective as OSHA in order to ensure that Washington had an approved OSHA State Plan that
20
would-aveid-federal-preemption—Enacting the Washington-Industrial Safety-and -Health-Aet-of-
21
1973 Hearing on SR 2389 Refore the §. Comm.on Labor, 1973 1eg 43" Sess at 2 {Fah. 2
22
1973); See also RCW 49.17.010. As a result, many of the provisions of WISHA are worded
23

very similarly, if not identically, to those in OSHA. In this context, where the provisions of
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T || WISHA are identical or analogous to corresponding OSHA provisions, Washington courts will
2 || look to federal decisions, as the Washington Legislature’s intent would be identical to
3 || Congress’s. Clarke v. Shoreline Sch. Dist. No. 412, King Cty., 106 Wn.2d 102, 118, 720 P.2d
4 || 793 (1986); Fahn v. Cowlitz County, 93 Wn.2d 368, 376, 610 P.2d 857 (1980).
5 Whsn Congress passed OSITAL it intent Was "to assure §0 far a§ possible svery working
6—f-manand-woman-rthe Nation-safe-and-healthfol-working-conditions ™ 29--8:€-65Hb):
7 1 WISHA has the same goal for workers in Washington. RCW 49 17.010. Because WISHA isa
8 | remedial statute, its provisions must be liberally construed to protect the health and safety of
9 | Washington workers. Adkins v. Aluminum Co. of Am.. 110 Wn.2d 128, 146, 750 P.2d 1257,
10§l 756 P.2d 142 (1988); Frank Coluccio Constr. Co. v. Dep’t of Labor & Indus., 181 Wn._ App. 25
11| 36,329 P.3d 91 (2014); Stute v. PB.M.C., 114 Wn.2d 454, 788 P.2d 545 (1990).
12 Prior fo the enactment of OSHA/WISHA, state prosecutors were free to bring felony
13 || charges against employers under existing state laws criminalizing, inter alia, homicide and
14 || assault. In this context, a review of the legislative history for OSHA (which is the basis for the
15 identical language in WISHA) provides no indication that Congress intended to limit or preclude
IO || prosecutlions under existing stale crimnal codes. Kather, the Senale Keporl on the bill which
—+7H a < 7 tegistation“would beseriousty-deficientifany
e L8N emaployee-were killed-or scriously-injured-on-the job-simply because there-was-no-specific
19 || standard applicable to a recognized hazard which could result in such a misfortune.” s. REP. NO.
20 || 91-1282, at 9 (1970), reprinted in SENATE COMM. ON LABOR AND PUBLIC WELFARE, 92ND CONG.,
21§l LEGISLATIVEHISTORY OETHE OCCUPATIONAL SAFETY AND HEALTH ACTOE-1970.(1971). Indeed,
22 || the Senate noted the importance of providing more protection than under existing law where
23| “individuals are obliged to refrain from actions which cause harm to others.” Id.
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1 If Congress had intended OSHA to make employers less criminally liable than under
2 | existing law, Congress would have said so. Instead, Congress has said precisely the opposite. In
3 || 1988, the House Commiliee on Government Operations submitted a report, entitled “GETTING
4 | AWAY WITH MURDER IN THE WORKPLACE: OSHA’S NONUSE OF CRIMINAL PENALTIES FOR
5 SAFETY VIOLATIONS, " based on a study by the Employment and IIousing subcommitiee. 11.R.
5 REDP NO-1051 1001 Cono—21 Qoce 1041090 In-thicrenoit—the-Commttes e oloasthat
A4 LA B S W U Y e e g vl \...’UJJ\S,’ - [ L7 PR B \_l. 00}. BEEGENEE &) .l\-ilJU.l [ SRR N VSN R SN AL e N e e v
7 I OSHA was not intended to limit the ability of state prosecutors to bring traditional criminal
8 | charges against employers for acts committed in, or related to, the workplace. The Committee
9 || stated:
10 [Tlhe States have clear authority under [OSHA], as it is written, to prosacute
employers for acts against their emplovees which constitute crimes under State
11 law.
12
13 Nothing in [OSHA] or its legislative history suggests that Congress intended to
shield employers from criminal liability in the workplace or to preempt
14 enforcement of State criminal laws of general application such as murder,
manslaughter, and assault.
15
16
The States lrave an interest in controiting conduct that endangers the lives of their
+7 citizens-whether-it-be-at-home;at-work;oron the roadState-and-focatprosecutors
S'hff)ﬂ]ﬁ] be O ‘_‘ﬂdi‘d aﬁd SﬂEE}NI”a“‘”’Q y-cabine-therreofforte-to-rotect-peanle
. suu PTG UICTIT M CITOT LS D 1)1 T P\.’\}ljl\a
e LM intheir-workplaces by utilizing the historie-police power of the State to prosceute
workplace injuries and fatalities as criminal acts.
19
Id. at 9-10 (quoted in People v. Hegedus, 432 Mich. 598, 623 n.23, 443 N.W.2d 127 (1989)).
20
Givepn-all-afthe-above—there-1e-no-baste-to-conelrde-that Conorecse-fin-adoptinoe-OSHA Yo
RS BLALNES S SR A 6 I G WL N 3 A CIUUV\-‘:, TEECUITG TN TR ORGSO OUTON RO UETayy MUIL&JVQ;} \lll Cl\l\}l)lulé VUJL“} )
21
the Washington Legislature (in adopting WISHA) intended the inclusion of a_gross misdemeanor
22
provision to preclude Washington prosecutors from bringing homicide charges under state law
23

against employers following workplace tatalities. Indeed, all evidence of legislative intent is
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I || precisely to the contrary. In this context, there is no support for Numrich’s argument that RCW
2 || 49.17.190(3) precludes him from being prosecuted for second degree manslaughter for Felton’s
3 || death. Rather, such a ruling [rom this court would run directly contrary o the clear intent of the
4 | Legislature.
5 7. Applving the rrle as Numyich advocates Would lead 1o
absurdresults
6
Perhaps-one-of the most-basic-canons-of statutory construction-is-that no-statute should be

7

construed in a manner that leads to strained or absurd results. State v. Larson, 184 Wn.2d 843,
8

851, 365 P.3d 740 (2015); Becker. 59 Wn. App. at 854. Three hypothetical examples
9

demonstrate the absurd results that would follow from Numrich’s arcument that he can only be
10

prosecuted under RCW 49.17.190(3) and not RCW 9A.32.070. Because the application of the
11

“peneral-specific rule” he advocates would lead to such absurdities, his interpretation must be
12

rejected.
13

First, woven into the very fabric of OSHA and WISHA 1s a recognition of'the power

14

dynamic at play in the employer-employee relationship and the general responsibility ol
15

employers for their employees, including the responsibility to provide reasonably safe and
16

featthy working conditions for the people they employ As Numrich imsetf concedes;

contrast, no such similar responsibility or duty exists between two unrelated strangers. In this

19

context, the application of the “general-specific rule” advocated by Numrich would lead to the
20

ahourd-recilt-that-a-nerconavha-naclicenthv-canced-the-death-af-an-nnrelated-ctranocer— a-moreaiy

CEURN GO T O T TIIanr o l,!\-/l WIEFTETVR RS ll\esllé\llll LS R S LWL S S L MG ML NLVLE A S G B W Gk L4 X QKL e ) & ) ‘1115\.‘1 44 y\—ml SURLY
21

for whom he had no responsibility and towards whom he owed no duty of care——conld be
22

charged with a felony but a person who knowingly violated a safety regulation which led to the
23
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I || death of an employee—a person for whom he did have responsibility and towards whom he did
2 | owe a duty of care——could only be charged with a gross misdemeanor.

3 Second, and similarly, many workplace salety regulations protect the public as well as

4 | employees. In that context, it is entirely possible that an employer’s actions could lead to the

5| deathof both an employee and a non-employee member of the public at farge. In this situation,
6—f-the-appheation-of the “general-specificrule ™ advoeated- by Numrich-wouldJead-to-the-absurd

7 Il result that the exact same action would allow the emplover/defendant to be charged with a felony
8 | for the death of one person (the non-employee), but only with a gross misdemeanor for the death
9 || of the other (the employee).™

10 Finally, by its own terms, RCW 49 17.130(3) applies only when a knowing violation of a
11| safety regulation leads to the death of an employee. Under RCW 9A.36.031(1)(f), a person is

12| guilty of third degree assault—a felony—it he or she “with criminal negligence, causes bodily
13 | harm accompanied by substantial pain that extends for a period sufficient to cause considerable
14| suffering.” In this context, the application of the “general-specific rule” advocated by Numrich
1511 would lead to the absurd result that an employer who knowingly violated a safety regulation

16| could be charged wilh a lelony 1l the violation resulied 1 a worker bemng mjured and surviving,
117 but quld UIliy ‘Uﬁ bhdlg@d Wlt}l dETOBS IHibdt?IIlb'dIlUI If‘l:}lt‘ ViU}dtiUIl lﬁbuh:@d iIl t}l&‘.‘ WUI}?\@I b@illg
18 1 killed.

19 All three of the above are classic examples of the type of absurd results that this court

20 || must avoid in construing statutes. Since all three flow logically and inexorably from Numrich’s
21§ argument, this court mustreject it

22

23

1 This assumes, of course, that there was proof of the different mens rea elements of RCW 9A.32.070 and RCW

49.17.1903). Dan Satterberg, Prosecuting Attorney
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1 c. Courts in other states have rejected Numrich’s argument
2 As noted above, the Washington Legislature chose to enact WISHA in order to avoid
3 | lederal preemption by ensuring that Washington’s worker protection statules were al least as
4 | effective as OSHA. Every other state has had to face a similar choice and the nation is roughly
5| evenly split: currently about half of the states (including Washington) have adopted approved
6—-OSHA-State Plans:the-other half-have notand-havethussaccepted-federal preemption-in-the
7 1| field of occupational safety and health law. Mark A, Rothstein, OCCUPATIONAL SAFETY AND
8 | HEALTHLAW §3.10, at 71 (2015). The issue raised by Numrich—or a close analogy thereof—
9 | has been addressed and rejected in states both with and without approved OSHA State Plans.
10 In Michigan (which has an approved OSHA State Plan similar to Washington’s), for
11| example, the court dealt with an arsument virtually identical to Numrich’s in Hegedus, 432
12} Mich. 5398. In Hegedus, an employee of a company died due to carbon monoxide poisoning
13 | while working in a company owned van. Id. at 602. The State’s theory of the case was that the
14| poor condition and maintenance of the van allowed exhaust to leak into it and kill the decedent
153 Id. The State charged the defendant—a company supervisor—with involuntary manslaughter
IO under Michngan stale law for is role 1n the mcewdent. 1d. The delendant argued thatl his
+7 prosecution forinvotuntary manstaughter-under dichigan’s*general™ criminat-statutes-was

e L8N precluded-and that he-could-only be-prosceuted forviolating the more “speeifie’’ eriminal
19| provisions of MIOSHA (Michigan’s approved OSHA State Plan) or OSHA because they
20 || preempted the “general statute.” Id. at 602-06. As noted above, the relevant OSHA provision in
21§ question-is-virtually identical 1o RCW.49.17.190¢3).
22
23
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1 The Hegedus court roundly rejected this argument and held that prosecution of the

2 | defendant for involuntary manslaughter was not precluded or preempted. Id. at 625. The court

3 || noted that:

4 [There 1s a “legitimate and substantial purpose™ on the part of this state, apart
from regulaling occupalional health and salety, m enforcing its criminal laws

5 even though the conduct occuired i the workplace, Wihile deterrencs, and thusto
someextent Ieguidii()llg ib OTIC d,i][l Uf g@ll@ld} VT iIIliIldi id\"v*b, SUTOU ib

6 punishment—elearly-not-one-oF OSHA s primary-goals—-more-important

e purpose;- however-is-the protection-of employees-as-members-of the general

7 public. While OSHA is concerned with protecting emplovees as “workers” from
specific safety and health hazards connected with their occupations, the state is

8 concemed with protecting the employees as “citizens” from criminal conduct.
Whether that conduct occurs in public or in private, in the home or in the

9 workplace, the state’s interest in preventing it, and punishing it, is indeed both
legitimate and substantial.

10

Id. at 613-14. The court, therefore, concluded that:

11
‘The defendant in this case is charged with manslaughter, not simply with a

12 “willful” violation of an OSHA standard. While his conduct, if proved, might also
salisly the clements ol (hat [latler] “cnme, ™ ihe slale has chosen, m a vahid

13 exercise of its police powers, to pursue this matter under i1ts own criminal laws.
We cannot construe OSHA, the stated purpose of which is “to assure so far as

14 possible ... safe and healthful working conditions and to preserve our human
rosources,” as a grant of immunity to employers who arc responsible for the

15 deaths or serious njuries of their employees.

174l Plans. See, .o State v. Far West Water & Sewer Inc. 224 Ariz. 173 228 P 34 909 (’)01 ﬂ)
18 Courts in states without approved OSHA State Plans have overwhelmingly reached the
19 || same conclusion. The Illinois Supreme Court, for example, rejected this argument and held that
20 || the state had the power to enact and enforce its traditional criminal laws in this context in order
21 Il to protect public safetv. People v. Chicago Magnet Wire Corp., 126 111.2d 356, 534 N.Ed.2d 962
22 || (1989). New York and Wisconsin reached similar results in People v. Pymm, 151 A.D.2d 133,
231 346 N.Y.8.2d 8§71 (1989) and State ex rel. Comellier v. Black, 144 Wis. 2d 743, 423 N.W.2d 21,
(1988), respectivelv.
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1 In sum, at least seven states have addressed either Numrich's argument or the federal
2 | preemption variation on it. And every state except Texas has rejected it. Mark A. Rothstein,
3 | OCCUPATIONAL SAFETY AND HEALTHLAW § 3.3, al 64-66 (2015).
4 As previously noted, WISHA essentially wholesale imported the OSHA framework—
5| including the legislative intent—into Washington faw. As all of the above demonstrate,
6 Coporece did sred tntorel foe tho faanlirotng o o oo svato oy sy e svpgrtcgney Sy EYQOTT A 4 pngenn]an o
A4 '\/UJJE.I. IOV S AV A EAUJAN S N IAWI S L R AW ] RN S AWEE B EAWI LUNE AV S SRV e N S ITLIRGITIG ALY PLUVJ.DLU.LI [EE QAL N I W W UV TWOTTRAL
7 I or preempt states from bringing homicide charges under state law against emplovers following
8 | workplace fatalities. Similarly, the Washington Legislature did not intend that RCW
9 | 49.17.190(3)—the WISHA analogue of 29 U.S.C. 666(e)—would preclude prosecution for
10 || second degree manslaughter under RCW 94 .32 070
11 d. None of Numrich’s additional arguments warrant a different
outcome
12
Beyond those addressed above, Numrich makes a few additional assertions in support of
13
his “‘general-specific rule™ argument. None, however, are persuasive.
14
First, Numrich asserts that RCW 49.17.190(3) “has a signilicantly higher mental state
15
than the general manslaughter statute.” Def. Memo. at 11 (emphasis in original). From this,
6
Numrich claims,; one can infer a fegistative intent that prosecutors ot be atfowed 1o tharge
17
n,.awmlm ohter-i-cacewtilee-hic—ld—Hawever-—thicaremnment-mast-Eaib A cam-1nittatb-mattor—as
11T 11316!.1.;5111.\;1 IS S TIOGTELS ﬁ ATV VLTINS ay LTIV TN T Aty P W lre SN SONENRIS QRS LAY L s A )
18
discussed above, the question of mens rea involves an analysis of both the level of the mental
19
state and the object of the mental state. In that context, one statute can only truly be said to have
20
“Iiohoer-mental-ctate’’ than-anotherif both-ctatite s mental statec-are-about-the-came-thino
g4y .lllé,ll\.*.l AEICTICATHITarG S LAY QEAN S RIEM I LU S B S UL N e RN KR L ) AT ITART U AU Gy Ol O Al OO T LN IC y ArTCs &111115.
21
Otherwise, one is not higher than another, they are simply different. That is the case here. Asa
22
result, Numrich’s starting premise 1s flawed-—despite his assertion to the contrary, RCW
23
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T |l 49.17.190(3) does not have a higher mental state than RCW 9A.32.070. Rather, the two statutes
2 | simply have difterent mens rea elements.

3 Moreover, even where this not the case, Numrich’s argument on this point still comes

4 | down to a question of statutory interpretation. Here, as discussed at length above, the intent of
5| the Tegisiature was clearly fiot to limit the authority of the State to bring mansaughter charges
6—f—(either-inaddition-toror-instead-ofcharges-under REW-49171903 ) Hnsituationssuch-as-this
7 1 one

8 Second, Numrich argues that the decision in Danforth supports his position. Def. Memo.
9 | at11-12. But this is also incorrect. As an initial matter, while the analysis used in one “general-
10 || specific rule” case may be generally applicable in future cases, the actual holding of any such

11|l case is necessarily limited to the two statutes in question (because all of the analysis is ultimately
12 || about whether the rule applies to those two statutes). In that context, the holding in Danforth—
13 || that when a defendant escapes from work release the State can only charge under RCW

141 72.65.070 and not under RCW 9A.76.110—is irrelevant in this case.

15 ‘The analysis in Danforth, in contrast, actually supports the State’s position.'” The

16 DPaniorth court summarized the reason lor ils decision a8 bemng based on “sound principles ol
H-j—statutory-interpretation-and respect for tegistativeenactments 97 Wn:2d-at 259 Here,as

19| rule” does not apply to the two statutes at issue in this case.

20 Finally, Numrich argues that WISHA creates a “comprehensive and unified statutory
21§l scheme toregulate workplace safety.” Def Memo.-at 6. From this, Numrich-argues,-one-must
22 || infer a legislative intent to have RCW 49.17.190(3) be the exclusive crime that may be charged
23

1, . . o )
It is precisely for this reason that Danforth is cited repeatedly above. Dan Satterberg, Prosectting Aftorney
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T | in situations such as those presented in this case. Id. at 6-8, 13. This argument must also be
2 | rejected. As an initial matter, as repeatedly noted, the issue of legislative intent is addressed at
3 || length above. Here, there is no indication of any intent—either explicit or implicil—on the part
4 | of'the Legislature to do any such thing. Rather, every indication is that the Legislature intended
5 WISTTA and RCW 49,17 190(3) to expand, not fimit, the tools available to the State by providing
6 EPEISE S TP IEerery Bt IR SRR P E RO MR SCRET WIS PTbT | SIS PI Y L teerstatitec—rndlorvwhien-thawe
A4 Feas i UPL.I.U.LL LI \aULilU VTS AIIT OO uuvuu.u R g Enyy \.u’!;.lbl..lllB \dl. 1111111cu MSEQTURILSY QI U yWiIdLIT IS
7 || statutes did not apply
8 In addition, arguments very similar to Numrich’s have been addressed and rejected by
9 | courts in other states. In Hegedus. for example, the defendant argued that the length and scope
10 || of OSHA-—and its inclusion of some criminal penalties—indicated a congressional intent to
11} “occupy the field” and preclude prosecution under other statutes. The court thoroughly rejected
12| this assertion, noting:
13 The sheer length of the act, in our view, merely reflects the complexity of the
subject matter. When considered in the context of that subject matter, the act's
14 apparent comprehensiveness is not surprising. As the United States Supreme
Court stated 1n New York Dep'l of Social Services v. Dublino, 413 U.S. 405, 415,
135 93 8.Ct. 2507, 2514, 37 1.Ed.2d 688 (1973), “The subjects of modern social and
regulatory legislation often by their very nature require intricate and complex
1o responses Irom Congress, bul wilthoul Congress necessanly ifendimng s
enactiment ag the exclusive means of meeting the problem. ™
17
Pewsite-ttetenoth-and-thoreonebiece—ON H A -w-far-from-eomplete—Tha
u\abi_}ll,\- AUS T Lll a11u LllUlULIEllll\i)D, RRITTFTS (Ll TP OTYY ‘-‘\) lll}l\-",\a. 1 The
1 g !ncnmﬂlgtcncsﬁ (\f nQHA ‘q ;\f'r\\ 1Q!(\ﬂg f‘ ol Imlﬂ‘l] ﬂf‘ﬂalf‘!(‘,@ 18 but One-C (‘X”\m’f\‘l(\ (’\‘F
the incompleteness of the act as a whole, and serves to answer the defenddnt‘
19 second argument, that the inclusion of such sanctions within the act evidences
Congress' intent to preempt at least that portion of the occupational safety and
20 health field. The act itself contains only a few very minor criminal sanctions that
can-hardlv-be-said-to-compose-acomprehensive-and-exelusivescheme—Lnder8
AERASY U G R4S N \.ll‘y LWL L4 I G N N W l.ll.t}U A ar4 N \/Ulllt}l\/ll\allﬂlvv KA S LS Qv WS L3 Yo ) S L WS L WS A NEY & 5 L WL W N L L) U
21 1’7(9},16 wilful violation of a specilic OSHA standard that results inan
emplovee's death is punishable by only up to six months' imprisonment. A similar
22 violation that “only” seriously injures an employee carries no criminal penalties at
all. A violation of the general-duty clause of § 3(a), even if it results in death, also
23

1929 USC 17(e) was subsequently recodified as 29 USC 666(e). Dan Satterberg, Prosecuting Attorney
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1 carries no criminal penalty. Thus, as the Illinois Supreme Court concluded in
Chicago Magnet Wire, supra:
2
“[1]t seems clear that providing for appropriate criminal sanctions in cases
3 ol egregious conduct causing serious or [alal injuries to employees was
not considered. Under these circumstances, it is totally unreasonable to
4 conclude that Congress intended that OSHA's penalties would be the only
sanchons available for wronglul conduct which threatens or resulls 1n
5 §eTious physicai mjury or death to workers.” Id; 128 i Decatr 522,534
NI 2dat 967
6
Hecoady 1S AQ"} T\. Ii(“"\ at 619.20 {1 -hf@mfﬂ ‘F{\(‘\fﬂ(\f@-ﬁ nmﬁf@-rﬁ
. Hegedus. at-619-20 (nternal tes-omitted).
Here, the points raised by the Hegedus court regarding OSHA and its criminal provisions
8
apply with equal force to WISHA and RCW 49.17.190(3). While WISHA is lengthy and broad.
its breadth equate to it being comprehensive or complete (or even indicate that is intended to be
11
s0). And, despite Numrich’s claims to the contrary, that is particularly the case when it comes to
12
WISHA s criminal provisions. As with OSHA, WISHA contains only a very few minor criminal
13
sanctions that can hardly be said to compose a comprehensive and exclusive scheme.'” And,
14
under these circumstances, il 1s wholly unreasonable Lo conclude that the Legislature mtended
15
that WISHA s penalties would be the only sanctions available for criminal acts that result in the
6
employee deaths:
17
180 B PROSECUTING NUMRICH FOR MANSLAUGHTER DOES NOT
VIOLATE HIS RIGHT TO EQUAL PROTECTION
19
Numrich also argues that prosecuting him for manslaughter violates principles of equal
20
nrotection—DRef-Mema—at-13-14 wmrich esole-cupnport-for-thic-aromment-anpeareto-be-the
IJ.I V] M) N Ll Y LI LS ML LN L N Y S S e S ) PSLLEEES N A AN ¥ B s QW) 4w Dbll}t}kll ALY QY 5Lllll TRV Clt}l,!\&u LAV L N Y & | ey
21
factual assertion that he is the first employer in the state who has been charged with a felony based
22
23

17 The hypotheticals raised in the section ahave addressing absurd results hishlioht just a few of the areas in which

WISHA self-evidently fails to comprehensively or completely address possible criminal behavior.
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T |l on a workplace fatality even though he cannot have been the first to have committed the crime. Id.

2 || Numrich fails to provide any citation to legal authority or analysis that further characterizes his

3 || motion or explains how that [act is relevant (o a claim of an equal protection violation. However,

4 | while he does not label it as such, based on the reference to others not being prosecuted for the same

5| offense, it appears that Numrich is asserting that the State has engaging in improper selective

] g ted

7 I defendants. This arsument must also be rejected because the State’s decision to charge him with

8 | manslaughter for causing Felton’s death does not constitute an unconstitutionally selective

9 || prosecution that violates his right to equal protection.

10 As an initial matter, as Numrich points out, the filing of these charges against him does

11| appear to be the first and—so far—only instance in Washington in which an individual defendant

12 ] has been charged with a felony offense for having caused the death ot'an employee in a

13 || workplace incident. Def. Memo. at 5-6. What Numrich fails to point out, however, is that the

14 || filing of such charges in this case is hardly unique in the United States as a whole. Rather, the

15 State’s decision to charge Numrich with manslaughter is in keeping with the nationwide trend to

IO || charge such cases 1 this way. lhe Slate1s aware, lor example, ol a number ol cases 1 the last

F10 years-wherestatecrimminal-charges-anatogousto-Washingtor s second-depree nranstaushter

18§ have been filed against-individual cmployers/supervisors-when-workers-have been killed by

19| collapsing trenches.'®  If'the scope is expanded beyond the specific context of trench collapses

20 || to other workplace fatalities, the examples of such charges become too numerous to mention

21

22 ¥ See. e, People v. Abraham Zafrani, Superior Court of California, County of Ventura No. 2013029396, 2017
WL 7361303 {Califoriiadefendant, a0 gliice1lsed conitractor, was Tound g}.liity of Tavoluitary Manslaughter and

23 16 Cal. App. 3™ 6}33 224 Cal. Rptr. %d 15‘2{5 20171 (Cahforma: defendaﬁts a general contractor aﬁd %is pmiecf: ’

manager, were found guilty of Involuntary Manslaughter and multiple counts Violating a Safety or Health Order

Causing Death after an emplovee was killed in a trench collapse); (,ommonwealg v, 8%% rberg, Prosectting Attorney
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T || here. State and local prosecuting authorities nationwide have made it clear—by both their
. . 19 . . . . e . .
2 | actions and their words  —that the investigation and charging of criminal behavior in the context
3 || of workplace mjuries and deaths is a new criminal justice priority.  When viewed in this light, it
4 | can hardly be said that the State’s decision to file these charges against Numrich makes its
5| treatment of him so selective as to implicate equal protection Concems.
6 Moreover;evenif Numrich’s-ease-was-entirely-unteue-in-the-natien; there stilbwould-not
7 || be abasis for this court to find an equal protection violation warranting dismissal. A “criminal
. . . . 20 e . .
8 | prosecution is presumed to be undertaken in good faith”™ and “prosecutors are vested with wide
9 || discretion in determining whether to charge suspects with criminal offenses.” In exercising this
10 || discretion, prosecutors can and do take into account numerous factors in deciding who to prosecute
11 || and for what charges. State v. Terrovonia, 64 Wn. App. 417, 421, 824 P.2d 537 (1992). These
12} factors include “consideration ot the public interest involved, the strength of the State’s case,
13 || deterrence value, the State’s priorities, and the case’s relationship to the State’s general enforcement
14| plan.” Id. Inthis context,
13 |t]he exercise of a prosecutor's discretion by charging some but not others guilty
of the same crime does not violate the equal protection clause of 11.8. Const.
10 amend. 14 or Const. arl. 1, § 12 so long as the selection was nol “dehberately
7
www.bostonherald.com/topic/kevin otto (Massachusetts: defendant, owner of a drain pipe company, charged with
12 two counts of manslaughter after two emplovees were killed ma trench collapse) People v. Formica, 15 Misc. 3d
’-HJ‘-I' 03.3 _W )’. Q z.‘(.l 3.)3 \QUU f) l\l\lGW I L)l'l\. UGLGHU:H]L NWVTIET dl’lu HUDOTY L)Of Ol LOTL;LTUQLIUH COMPAIy GOy lbLCS(.l 01
negligent homicide after two employees were killed in a trench collapse); People v. Cueva, N.Y. Sup. Ct., Ne.
19 1| 01971-2015 and People v. Prestia, N.Y. Sup. Ct. No. 01972-2015 (New York: defendants, the foreman and
construction supervisor for two construction companies, convicted of negligent homicide after two employees were
20 killed in a trench collapse).
12 DCe, G2, TSIFICE A0y JaCl\lC Laccy Launcnes OSITAand Tavironmental Crmes Rollout Frogram (Apm
21 / prpcc: 041718 Dlt:tpr\f Aﬁmmp\f Launches ('XQT—TA_ gn(!
Environmental Lrlmes Rollout Program.pdf;, “Rena Steinzor on the Rise of Lo\,al Criminal Prosecutions in
972 || Worker Death Cases (March 9, 2018) at https:/www.corporatecrimereporter.com/?s=rena+steinzor
2 State v Terrovonia 64 WaApp-417-421 824 P 24 537 (1992
2 3 LRz ASER AR AT RAYARY(RE(27Y N ¥ 3 > > - - AN 7

*' Entz, 59 Wn. App. at 119 (citing State v. Judge, 100 Wn.2d 706, 713, 675 P.2d 219 (1984).
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1 based upon an unjustifiable standard such as race, religion, or other arbitrary
classification.”™
2
State v. Judge, 100 Wn.2d 706, 713, 675 P.2d 219 (1984) (quoting Oyler v. Boles, 368 U.S. 448,
3
456, 5006, 82 §.Ct. 501, 7 L.LLd.2d 446 (1962)). A defendant claiming an equal protection
4
violalion warraniing dismissal on these grounds bears the burden ol establishing both thal the
-
@Ilf()l cenent dgdillbt hiIIl U1 h@l wWds IllUii\’dt@d b}v }lib O }lﬁ:l lllﬁﬂlbt’«‘l bhip iIl & gi\‘@ll bldbb (\IC
6
racereligionorotherarbitrary-classification)-and thatit-had-a diseriminatory-effect-on-that
7
class. Terrovonia, 64 Wn. App. at 422-23; State v. Alonzo, 45 Wn. App. 256, 259-60, 723 P.2d
8
1211 (19806).
9
10
have been charged with a crime in the context of workplace accidents causing death have been
11
charged under RCW 49.17.190(3);** and 2) no other defendant in Washington has been yet been
12
charged with manslaughter for negligently causing the death of an employee in a workplace
13
meident. Def. Memo. at 5-6, 13-14. However, as noted above, the prosecutors who made the
14
charging decisions—both in previous cases and in this one—are presumed Lo have acted in good
15
faith and to have properly exercised prosecutorial discretion in taking into account the host of
6
factors that underlie the decision to Tite charges Against that backdrop; Numrich ras ot
17
identified-a-single-iota-of-evidence that-would-support-the-conclusion-that-his-prosecution-was
18
either motivated by a discriminatory purpose or had a discriminatory effect. Nor are any such
19
facts apparent in the record. As aresult, Numrich has entirely failed to meet his burden of
20
21
22 ** Numrich’s sole reference on this point is the King County case of State v, Pacific Topsoils (16-1-02544-3 SEA).
LDel. Memo at 5-6. The State will Slll]ply note m Passmg the lack of any real relevance that case has towards this
one—The-case-against Pacific Topsotlsinvelved different regulations different facts different equitiesand different
23 potential legal 1ssues. In that context, the State’s decisions to charee that case one way and this case another fall
fully within the broad discretion afforded prosecutors in balancing the factors at issue in charging decisions.
Dan Satterberg, Prosecuting Attorney
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establishing unconstitutional selective enforcement and his equal protection argument must be

rejected.

IV, CONCLUSION

For the reasons outlined above, the State respectfully requests that this court deny the

defendant’s motions to dismiss Count 1.

DATED this 13th day of June, 2018.

DANIEL T. SATTERBERG
King County Prosecuting Attorney
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Patrick Hinds, WSBA #34049
Eileen Alexander, WSBA # 45636
Deputy Prosecuting Attorneys
Attorneys for Plaintiff
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FILED
18 JUN 20 PM 4:17
1
supe gﬁ?&&@%m&w
2 June 26 2018 gt g p-m.
CASE NUMBER. 18-1-0025545 SEA

3

4

5

6

7 IN THE SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY
8
STATE OF WASHINGTON,
9 NO. 18-1-00255-5 SEA
Plaintiff.
10 REPLY IN SUPPORT OF DEFENDANT’S
V. MOTION 1O DISMI1SS COUNT 1
11 (MANSLAUGHTER)
PHILLIP SCOTT NUMRICH,
12
Defendant.

13
14 I. INTRODUCTION
15 On June 13, 2018, the State filed its Response to Defendant’s Motion to Dismiss Count
16 || (“Response™). This memorandum is submitted by way of reply to some of the arguments in the
17 || Stale’s Response.

18 The State’s Response is based upon a series of mistaken or false premises. First, the Stale
19 | claims that Washington’s general-specific rule is no different than any other tool of statutory
20 || construction. Second, the State mistakenly claims the statutes at issue are not concurrent because
21 || WISHA’s criminal liability statute (RCW 49.17.190(3)) contains no causation requirement. Third,
22 || the State references OSHA without noting that a central premise of OSHA was to delegate to states

23 || the authority to manage and enforce their own occupational health and safety regulatory schemes,
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16

17

18

20

which is preciscly what Washington did in 1973 when it enacted RCW 49.17.190(3) to provide
for eriminal prosecutions of workplace fatalitics. Fourth, the State argues that other courts have
rejected “similar” arpuments, without noting that these other cases invelved the question of federal
preemption and not the application of a gencral-specific doctrine such as exists in Washington.
Fifth, in an effort to rewrite WISHAs explicit eriminal statutory scheme, the State strains to apply
other canons of statutory construction, while ignoring the plain reading of the statute and clear
legislative intent. 1'inally, even though this s the irst instance in which an employer has ever been
charged with manslaughter for a workplace accident, the State argues that there is no equal
protection violation in this case. The State’s ¢laims are untenable.

II. DISCUSSION

A. Washington’s General-Specific Rule is a Necessary Check on
Prosecutorial Discretion.

Since as early as 1970, Washington has applied its own, unique version of the “general-
specific rule” when interpreting criminal statutes. See, e.g., Stale v. Zornes, 78 Wn.2d 9 (1970),
This rule provides that “where a special statute punishes the same which is [also] punished undcr
a peneral statute, the special statute applies, and the accused can be charged only under that
statute.” State v. Shriner, 101 Wn.2d 576, 580 (1984) (quoting State v. Carm, 92 Wn2d 193, 197
(1979)). The purpose of the general-specific rule is (o preserve the legislature’s intent to penalize
specific conduct in a particular (and less onerous) way and hence to minimize sentence disparitics
resulling from unfettered prosecutorial discretion. See id at 581-83. If the prosecutor had
discretion to charge under cither statute, he or she could always choose the general statute if it
rcquires proof of fewer or lesser elements, See State v. Alfonso, 41 Wn. App. 121, 126 (1985).
“This result 1s an impermissible potential usurpation of the legislative {unction by prosecultors.”

State v. Danforth, 97 Wn.2d 255, 259 (1982).
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Washington’s general-specific rule for criminal cases 1s not merely an aid to statutory
construction. Rather, as cxplained by thc Washington Supreme Court, it is a “rule” of clear
application — and a rule with a very specific purpose: “The general-specific rule is a means of
answering the question, Did the legislature intend to give the prosceutor discretion to charge a
more serious crime when the conduct at issue is fully described by a statute defining a less serious
crime?” Stare v. Albarran, 187 Wn.2d 15, 20 (2016). The answer to this question is always “no.”
unless it is clear that the legislature intended to make the general statute controlling. See
Defendant’s Motion at 9 (citing scveral examples where Washington courts have held that a more
specific eriminal statute applied).

Here, there is every reason to helieve that the legislature intended to make the specific
statute - Violation of Labor Safety Regulation with Death Resulting as defined in RCW
49.17.190(3) — controlling in all cases in which a worker dies during a workplace accident. And
there is no indication that the legislature intended to make the general statute (Manslaughter in the
Second Degree) controlling in such an instance. As the State must concede, there ts nothing within
WISIHA’s statute or legislative history which would overcome an argument that the general-
specific rule is controlling in this instance.

. These Two Statutes Are Concurrent.

The State has charged Mr. Numrich with a violation of both the general criminal statutc
(Manslaughter in the Second Degree) and specific criminal statute (Violation of Labor Safety
Regulation with Death Resulting) within the same charging document. The State has relied
upon the very same factual allegations to support these two charges.  Nevertheless, the State

claims that these two statutes are not concurrent.
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In order to determine whether two statutes are concuwrrent, this Court must examine the
clements of each statule (0 determine whether a person can violaie the specific statuie without
necessarily violating the general statute. See, e.g., Shiner, 101 Wn.2d at 580-81, It is irrelevant
that the specilic statute may contain elements not found in the general statute. See id. at 580.
Here, it is evident that cach violation of the specific statute would necessarily support a
conviction under the general statute,

The general statute, Manslaughter in the Second Deypree, is violated when, “with
criminal negligence, [the defendant] causes the death of another person.” RPC 9A.32.071. A
person acts with criminal ncgligence:

when he or she fails to be aware of a substantial risk that a wrongful act may

occur and his or her failure to be aware of such substantial risk constitutes a

gross deviation from the standard of care that a reasonable person would exercise

in the same situation.

RCW 9A.08.010(1)(d). By its lerms, a person may acl with criminal negligence even if she is
unaware that there is a substantial risk that a homicide may occur. See. e.g., State v. Latham,
183 Wn.App. 390, 405-06 (2014). See also WPIC 28.06, WPIC 25.02, Thus, unlike
Manslaughter in the First Degree which requires proof of criminal recklessncss, Manslaughler

in the Second Degree does not require proof that the defendant was consciously aware of the

risk of death.’

1 Citing the decision in State v. Gamble, 154 Wn.2d 457 (2005), the State claims that the offense of
Manslaughter in the Second Degree requires proof that the defendant’s mental state specifically related
to the risk of death, See Response at 10-11.  In Gamble, the Washington Supreme Court noted that
Manslaughter in the IFirst Degree required proof that the defendant knew of, and disregarded, a risk that
dcath might occur. Manslaughter in the Second Degree has no affirmative requirement that the
defendant be aware of the risk of death, T'o date, there is no reported decision which provides that this
same analysts applies in the negligence context. For, to prove criminal negligence, there is no need to
prove that the defendant had any awareness of the risk in question.
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The specific WISIIA statute, RCW 49.17.190(3), is unambiguously tailored to
workplace fatalities where death results from the violation of a labor safety regulation. Under
WISHA’s criminal liability statute, an employer is guilty of a crime when he or she “willfully
and knowingly violates |clearly delineated safety standards]and that violation caused death to
any employee. . .”* Id (emphasis supplied). Thus, the specific statute requires proof that (1) an
cmployer knowingly violated ¢learly delineated safety standards and (2) the violation caused
the death of an employee.

‘The general and specific statutes are concurrentin all respects. The manslaughter statule
largets all persons, and it applies in every case where a person engages in culpable conduct that
causes the accidental death of another person. The specific statute targets a narrow class of
persans {employers) and it applies in each case where that employer engages in culpable
conduct thal causes the accidental death of a narrow subclass of persons (an employee).

1. Proof of Criminal Negligence Establishes Proof of
Knowledge As a Matter of Law, Therefore, the Mens Rea for
Manslaughter in the Second Degree is Istablished in Every
Violation of WISHA’S Criminal Liability Statute.

It is true that these two statutes define different mens rea elements. The general statute
(Manslaughter in the Second Degree) requires proof of criminal negligence, while the specific
statute (Violation of Labor Safety Regulation with Death Resulting) requires proof of knowing
conduct. But thc Washington legislaturc has alrcady made ¢lear that mansiaughter’s lower
mens rea requirement is established in each and every case involving knowing conduct. RCW
9A.08.010(1) creates a hierarchy of mental states, with intent representing the highest (most

culpable) mental state and criminal negligence representing the lowest (least culpable). See

Staie v. Shipp, 93 Wn.2d 510, 515 (1980). Wilhin this hicrarchy, “proof of a higher niental
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state is neecssarily proof of a lower mental state.” State v. Acosta, 101 Wn.2d 612, 618 (1984).
As RCW 9A.08.010(d)(2) provides in pertinent part: “When a statute provides that criminal
negligence suffices to establish an element of an offense, such element also is established if a
person acts intentionally, knowingly, or recklessly.” Id So, under Washington law, the mens
rea element of Manslaughter in the Second Degrec is established in every case that a person is
guilty of a violation of RCW 49.17.190(3), The defense assumes that the jury would be so
instructed at any trial in this case. See WPIC 10.04.

2. The State’s Response Ignores the Causation Requirement in
Both Statutes.

In an eflorl Lo sidestep this issue, the State claims that WISHA's criminal liability statute
is not concurrent with the manslaughter statute because RCW 46,17.190(3) requires no
connection between the wrongful act and the resulting death. See Response at 13. In advancing
this premise, the State seems to argue that RCW 49.17.190(3) includes no causation
requirement. To quote the State’s brief;

Moreover, the laws are directed at different conduct. Read as a whole, the

gravamen of (he crime of manslaughter is that the defendant negligently caused

the death of another. In contrast, the gravamen of RCW 49.17.190(3) is that

the defendant knowingly violated a health or safety regulation and that an
employee happened to die as o resull.

Response at 13 (emphasis supplied).

But RCW 49.17.190(3) contains no such language. In fact, the unambiguous language
of RCW 49.17.190(3) specifically provides for liability only where there is proof that the
defendant’s “violation caused death to an cmployce.” /Id (emphasis supplied). RCW
49,17.190(3) is not violated in every case where there is a safety violation and the worker

“happened to die™ at a jobsite. Rather, as in all homicide cases, the State must prove a direct
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causal connection — both “but for” cause and “proximate™ or “legal™ cause — between the
wrongful conduct and the death of the emplovee.

Generally, cause of death is a fact question for the jury. Sec, e.g., State v. Engstrom, 79
Wn.2d 469, 476 (1971). “In crimes which are defined to require specific conduct resulting in
a specified result, the defendant's conduct must be the ‘legal” or ‘proximate” cause of'the result.”
State v. Rivas, 126 Wn.2d 443, 453 (1995). This causation element is captured in WPIC 25.02.
See Appendix A, A delendant’s conduct is not a proximate cause ol the death il] although it
otherwise might have been a proximate cause, a superseding cause intervencs. See, e.g, Stafe
v. Meekins, 125 Wn.App. 390, 397-98 (2005). This causation element is captured within WPIC
25.03. See id The Washinglon legislature clearly contemplated these requirements when it
included a causation clement within RCW 49.17.190(3).

3. The State’s Hypotheticals Do Not Advance Scenarios Where
the Employer is Criminally Liable for a Violation of Labor
Safety Regulation with Death Resulting Because In Both
Secenarios the Employer’s Actions Were Not the Legal Causc
of the Employce’s Death. Rather, Intervening Acts Operate
to Relieve the Employer of Criminal Liability,

Nevertheless, building on its own false construct, the State now posits two (somewhat
outlandish) hypothetical scenarios in support of the assertion that the specific statute can be
violated in cases which do not also amount to Manslaughter in the Second Degree. Not only
do the proffered scenarios fail to advance the State’s position, but they help to confirm that
these statutes are concurrent.

First, the State presents a scenario where a foreperson does not provide hardhats to her

workers on a day where that foreperson believes there will be zero risk of flving objects at the

Jjobsite. Then, according to this scenario, a worker on the jobsite dics after being struck on the
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head by an object that was unexpectedly left unattended in an area somewherc above the jobsite,
by a different employer the day before. 'The State seems to claim, without discussion of the
elemenis of the underlying offense, that this foreperson is guilty of a violation of RCW
49.17.190(3) because the death “happened™ after the violation had occurred. See Response at
14-16. How s0? Under the facts presented, the foreperson had no reason to believe that her
wotkers faced any risk of being struck by a flying object lefl “inadvertently™ on the top floor
by the “workmen ol a dilterent employer™ the previous day. And, given the fluke scenario that
is described (where an unexpected object falls from the sky and strikes a worker on the head)
the violation in question was not the legal cause of the worker’s death.

State v. Bauer, 180 Wn.2d 929, 940 (2014), is instructive on this point. There, the
defendant left a loaded gun in his house. His girlfriend’s c¢ild put the gun in a backpack and
took it to school. While the child was rummaging around in the backpack, the gun discharged,
injuring another student. The Washington Supreme Court considered whether Bauer could be
held criminally liable for Third Degree Assault for the injury to the child. The Court explained
that ““legal cause” in criminal cases differs from, and is narrower than, “legal cause” in tort cases
in Washington.” Id at 940. The Court refuscd to impose criminal liability, explaining “there
is no criminal case in Washington upholding criminal liability based on a negligent act that has
such intervening facts as in this case between the original negligence and the final, specific,
injurious result.” Id. at 940.

Accordingly, 1n the Stale’s first hypothetical, the foreperson would not be criminally
responsible for the unreasonable, unanticipated, and legally intervening, actions of workers at
another jobsite from a prior day — actions that were presumably outside of her knowledge and

control. Based upon the State’s own facl paltern, this is a classic example of a case where the
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death was caused by a new independent interveming act which the defendant, in the exercise of
ordinary care, should not have reasonable anticipated as likely to happen. And this outcome is
fully supported by Washington’s jury instructions. Sce Appendix A.2

The second hypothetical presented by the State describes an cqually inapposite scenario.
There, a foreperson of a logging crew complies with all necessary regulations by ensuring that
her workers wear chaps while they are working on downed logs. According to the suggested
scenario, a rogue worker ignores that [oreperson’s clear directives when he removes his chaps
and returns to a downed log for one final cut. Then. “something gocs wrong™ and the worker
dies following that final cut. Under the State’s hypothetical, there is nothing to indicate that
the foreperson had actual knowledge (or any reason to know) that the worker had removed his
chaps before he returned for that final eut. So, contrary to the State’s suggestion, the foreperson
is most certainly not guilty of any violation of RCW 49.17,190(3) because she did not commit
a willful or knowing violation of the safety regulations. Further, the cxperienced cmployec’s
removal of his chaps also constitutes a fegally intervening act thal relieves the employer of
criminal liability. The employer’s actions did not constitute the legal cause of the employvee’s
death. Thus, under the State’s sceond hypothetical, there would be no basis to charge this
foreperson with any criminal offense al all.

Try as it might, the State has presented hypothetical scenarios that demonstrate the

weakness of its legal position. With more than two years to investigate and review this casc

* Insofar as the State would alter the scenario to claim that the foreperson’s violation of the regulation
was, in fact, the cause of the worker’s dcath, there is every reason to belicve that the foreperson®s conduet
would likewise satisfy the elements of the manslaughter statute. For, if the foreperson should have
known that her workers faced a risk of falling objects from above, her decision to withhold hardhats was
negligent insofar as she exposed her workers to a substantial risk of death or serious bodily harm. Put
another way, the foreperson could be held criminally liable under both slalutes in every case where she
should have been aware of the risks from above.
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(and with (wo months 10 respond to the Delendant’s Motion), the State cannot conjure any
plausible scenario in which an employcr would be guilty of a violation of WISHAs criminal
liability statutc but not alse guilty of a viclation of the manslaughter statute. In actuality, it is
impossible to envision a case where an individual would be guilly of Violation of Labor Safety
Regulation with Death Resulting without necessarily committing the offense of Manslaughter
in the Sceond Degree.

4, This is a Reasomable Interpretation of the Statutory Scheme.

As noted above, Washington’s general-specific rule is more than an aid to statutory
construction. Rather, when the legislature cnacts a specific criminal statule it is reasonable to
conclude that the legislature intended to limit prosecutorial discretion and impliedly barred a
prosecution under the general offense whenever the alleged criminal conduct meets the
elements of the more specific crime.

The case of State v. Pyles, 9 Wn.App. 246 {1973), in instructive. There, the defendant
was an employee of the Western Llectric Company. At the end of his shift, he hurried to his
automobile in an allempt to extl the company parking lot and avoid the rush. As the defendant
was driving toward the gate, he was stopped by a security guard. The guard told him to be
carcful coming out of the parking lot. The defendant answered, “Sure, okay™ and the guard
stepped back. As the defendant proceeded forward, the guard then yelled “Tey” and tock a few
quick steps to stay alongside the automobile. reached inside and grabbed the steering wheel. A
struggle for control of the automobile between defendant and the guard ensued as the defendant
continued to accelerate up to, at the most, 20 miles per hour. During the struggle for control,
the automobile headed for a stop sign in the parking lot. The defendant pulled the steering

wheel to the right to avoid the sign and the guard fell off the automabile. He struck the pavement
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and died five days later as a result of the head injurics reecived. The State charged the defendant
with manslaughter and he was convicted at trial. Thereafter, the trial court granted the
defendant’s motion for arrest of judgment without prejudice to filing a new information
charging negligent homicide on the ground that the prosecutor had no authority to charge
manslaughter, The State filed an appeal. fd. at 247-48.

The Court of Appcals affirmed the trial court’s ruling and explained that the defendant
should have been charged under the negligent homicide statute which applied only to deaths
involving automobile accidents, Id at 250, As the Court succinctly explained, “in all cases
where the negligent homicide statute is applicablc, it superscdes the manslaughter statute.” fd.
at 250, The Court of Appeals adopted this very same reasoning in Stufe v. Haley, 39 Wn.App.
164 (1984).

Here, by parity of reasoning, the State had no authority to file a charge of Manslaughter
in the Second Degree. For, in all cases where WISHA’s criminal liability statute is applicable,
it supersedes the manslaughter statute.

The State has presented nothing Lo suggest that the legislature intended for the more general
statute (manslaughter) to control in this type of situation. To the contrary, the WISIIA statute was
first cnacted in 1973. The statute includes no indication — either directly or impliedly — that it
intended for the more general manslaughter provisions to remain applicable in cases involving
workplace deaths. In fact, as the State appears to concede, there is nothing within the statute or
legislative history which supports the Statc’s current position. "Thus, there is no express evidence
that the Washington legislature intended for the general manslaughler statute to apply to situations

where an employer’s violation of a labor safety regulation results in the death of a worker.
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Moreover, the WISHA statute has been amended several times over the years. Yet the
legislature has never enacted an amendment 10 subsection (3), and never added any suggestion that
this statutc did not supcrsedc a prosccution undcr the gencral criminal statute (Manslaughter in the
Second Degree). Simply put, there is no basis 1o claim that the legislature intended that both the
general and specific statute could (or should) apply in workplace fatality accidents.

C. The State’s Analysis of OSHA's Import is Backward. Washington’s

Passage of WISHA In Response to OSHA Evinces Specific

Legislative Intent to Criminalize Workplace Deaths Resulting from
Safety Violations Through RCW 49.17.190.

Because, these two statutes are legally concurrent, further analysis of OSHA and other
policy arguments is inapplicable. A finding that the two statutes are concurrent ends the inquiry
with respect to the general-specific doctrine. Nevertheless, in responsc to the State’s arguments
on these issues, the intent is clear that our legislature enacted RCW 49.17.190(3) to criminalize
workplace tatality accidents.

Without citation to any authority, thce Statc asserts “[pJrior to the enactment of
OSHA/WISHA, stale prosecutors were {ree 1o bring lelony charges against employers under
existing state laws criminalizing, inter alia, homicide and assault.” Response at 20 (citing no
cases or other authority). Undersigned counsel has reviewed scores of cases addressing the
manslaughter statute in effect before WISHA was passed in 19732 and has been unable to locate
a single reported Washington appellate decision involving a homicide prosecution against an
employer as a result of the death of an employec due to a safety violation. The State concedes

as much. See Response at 30 (“the filing of these charges against [Numrich] does appear to be

3 Prior to 1975, the manslaughter statute, codified in former RCW 9.48.60, provided simply that “[i]n
any case other than those specified in [the statutes criminalizing Murder First and Second Degree, and
Killing by Ducl], homicide, nol being excusable or justifiable, is manslaughter,”
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the first and — so far — only instance in Washington in which an individual defendant has
been charged with a felony offense {or having caused the death of an employee in a workplace
incident™). WISIHA’s crcation of the crime of Violation of Labor Safcty Regulation with Death
Resulting, as codified in RCW 49.17.190(3), in response Lo a lederal congressional directive, 1s
clear legislative intent that such workplace fatalities should be punished under the duly-enacted
legislative scheme.

In 1970, Congress passed the Occupational Health and Safety Act, otherwise known as
OSIIA. See29U.S.C. 15, et. seq. The Siate correctly notes that the Congressional intent behind
(OSHA was to “assure so far as possible every working man and woman in the Nation safe and
healthful working conditions.” Response at 20 (quoting 29 U.S.C. 651(b)). Importantly, one
of the stated purposes of OSHA was

encouraging the States lo assume the fullest responsibility for the

administration and enforcement of their accupational safety and health laws

by providing grants to the States to assist in identifying their needs and

responsibilities in the area of occupational safety and health, o develop plans

in accordance with the provisions of this chapter, to improve the administration

and enforcement of State occupational safety and health laws, and to conduct

experimental and demonstration projects 1n connection therewith;
29 U.S.C. 651(bY11) (emphasis supplied).

“OSHA requires states to comply with its rules or else enact safe workplace standards
at least as effective as OSHA 1n ensuring worker safety.” Afoa v. Port of Seattle, 176 Wn.2d
460, 470 (2013). As the State correctly notes, one of the stated legislative reasons for OSHA
was to chsurc that there was a “standard applicable” in the event that an “employee were killed
ot seriously injured on the job.” State’s Response at 20 (quoting S.Rep.No. 91-1282. at 9

(1970), reprinied in SENATE COMM. ON LABOR AND PUBLIC WELFARE, 92"° CONG.,

LEGISLATIVE HISTORY OF THE OCCUPATIONAL SArErY AND HEALTH ACT oF 1970 (1971).
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WISHA was Washinglon’s legislation enacted (o set the “siandard applicable.” See Afoa, 176
Wn.2d at 470 (“[o]ur legislature passed WISHA in 1973 to cnsure worker safety”).

WISHA’s stalcment ol legislative intent also confirms that it was a specific Act to
protect the health and safety of Washington workers:

The legislatwe finds that personal injuries and illnesses arising out of
conditions of employment impose a substantial burden upon employers and
cmployees in terms of lost production, wage lass, medical expenses, and
payment of benefits under the industrial insurance act. Therefore, in the public
interest for the welfare of the people of the state of Washington and in order to
assure, insofar as may reasonably be possible, safe and healthful working
conditions for every man and woman working in the state of Washington, the
legislature in the exercise of its police power, and in keeping with the mandates
of Article 11, section 35 of the stale Conslitution, declares its purpose by the
provisions of this chapter to create, maintain, continue, and enhancc the
industrial safety and health program of the state, which program shall equal or
exceed the standards prescribed by the Occupational Safety and Health Act of
1970 (Public Law 91-396, 84 Stat. 1390).

RCW 49.17.010. The laws enacted under WISHA in 1973 constitufe Washington’s
comprehensive worker safety regulatory framework:

WISHA entrusts to Labor and Industries full responsibility for occupational
safcly and health in the state. This responsibility includes authority to
promulgate rules and standards; to provide for the frequency, method, and
manner of making inspections of workplaces without advance notice; to issue
civil orders including abatement and fines; to refer eriminal violations to the
local prosccuting authority; to require employers to keep records; to issue
orders shulling down unsafe and unhealthy equipment or work practices; to
investigate and prosecute discriminatory actions against workers; to conduct
research into occupational injury and illness related matters; to provide
consultative services to employers; and to provide for the publication and
dissemination of informational, educational, or training materials. WISHA
also authorizes the BIIA 1o review contested orders issued by the Director of
Labor and Industries (the Direcior) under the Act and authorizes further appeal
to superior court. The Act establishes criminal violations, both misdemeanors
and gross misdemeanors, for designated actions. Morzover, WISHA
establishes the two-fold duty of every employer not only to comply with
premulgated regulations but also to “furnish 1o each of his employees a place
of employment free from recognized hazards that are causing or likely to cause
serious injury or death to his employees.
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Alan S. Paja, The Washington Industrial Safety and Health Act: Wisha's Twenticth Anniversary,
1973-1993,17 U. Puget Sound L. Rev. 259, 265-66 (1994) (internal citations omitted). Further,
the Washington Supreme Court has confirmed that WISHA, a federally-approved state
occupational safety and health plan, operates to remove federal preemption, allocating sole
authority to the individual state to regulate such matters:

OSHA does not conter federal power on a state which has adopted a federally

approved plan, it “merely removes federal preemption so that the state may

exercise its own sovercign powers aver occupational safety and health.” In

fact, WISHA was adopted pursuant io the exercise of the state police power

and in keeping with the mandates of article 2, section 35 of the statc

Constitution.

Inlandboatmen’s Union of the Pac. v. Dep't of Transp., 119 Wn.2d 697, 704 (1992),

Accordingly, there can be no doubt that WISIIA’s criminal provisions rcflect the
legislature’s specific pronouncement on how workplace fatalities should be punished.

Even still, the State continually sidesleps the fact that there actually Iis specific
legislative direction regarding how workplace accident fatalities should be prosecuted The
State argues that “there 1s no basis to conclude that Congress (in adopting OSHA) or the
Washington Legislature (in adopting WISHA) intended the inclusion of a gross misdemeanor
provision to preclude Washington prosecutors from brining homicide charges under siate law
against employers following workplacc fatalitics.” Response at 21, To the contrary, we know
exactly how the Washington legislature intended these types of workplace fatalities be
prosecuted — under RCW 49.17.190(3).

The State argues that “[i|]f Congrcss had intended OSHA to make employers less

criminally liable than under existing law, Congress would have said s0.” Response at 21. But

we need not guess at legislative intent, The legislature did “say so.” in 1973, when it passcd
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WISHA and RCW 49.17.190(3). If our Icgislature had intended that workplace fatality
accidents be punished under the general manslaughter statute, the Washington legislature would
never have passed a specific statute addressing these precise scenarios. Washington has a
specific statute. Nothing could be more clear than the passage of RCW 49.17.190(3), which —
in response o OSTIA’s federal directive — criminalizes the Violation of Labor Safety Regulation
with Death Resulting.

D. The State’s Relianee Upon the Conduct in Other States is Misplaced;

None of these Other States Have Addressed any Argument Similar
to this Case.

Washington’s general-specific rule is unique. When discussing Washington’s rule, the
Washington Supreme Court has cxplained:

Under the general-specific rule, a specific statute  will  prevail — over
a general statute. Warkv. Wash. Nat | Guard, 87 Wn.2d 864, 867 (1976) ("1t is
the law in this jurisdiction, as elsewhere, that where concurrent general and
special acts are in pari materia and cannot be harmonized, the lauler will prevail,
unless it appears that the legislature intended to make the general act
controlling.”). As this courl recognized in Wark, “It is a fundamental rule that
where the general statute, if standing alone, would include the same matter as
the special act and thus conflict with it, the special act will be considered as an
exception to, or qualification of, the general statute, whether it was passed before
or aller such general cnaclment.” Id.; see State v. Confe, 159 Wn.2d 797,
803, cert. derned, 552 1).5. 992 (2007).

Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation Council
(EFSEC), 165 Wn.2d 275, 309 (2008).

The State now claims that certain (undescribed) “similar arguments™ were rejected by
courts in other states. See Response at 28, Tn support, the State cites five cases. See id at 25.
These cases primarily dcal with issues of federal preemption, and there is no indication that any
one of these jurisdictions applies a rule similar to Washington’s general-specific rule. See, e.g.,

People v. Chicago Magnet Wire Corp. 126 111.2d 356 (1989) (addressing fcderal preemption in an
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OSHA regulated state; no mention of general-specific rule); People v. Pymm, 151 A.D.2d 133
(1989) (same; no mention of general-specific rule); State ex rel. Cornellier v. Black, 144 Wis,2d
745 (1988) (same; no mention of general-specific rule); State v. F'ar West Water & Sewer Inc., 224
Ariz. 173 (2010) (addressing claim that prosecution was barred by OSHA’s “savings clause,” and
also applying Arizona’s diffcrent, much narrower, rulc for resolving a claim of conflict between
two criminal statutes, which permits prosecution under difTerent statutes unless “the elements of
proof essential to conviction under cach statute are exactly the same’) (cmphasis supplied). Thus,
these out of state cases have no bearing upon the legal issues in this case.*

The State relies heavily upon People v. Hegedus, 432 Mich. 398 (1989), in an effort to
support its claim that other courts have reached diffcrent results. See Response al 24. Not only is
the State’s argument misplaced, but a careful analysis of the Hegedus litigation demonstrates that
the State arguments must fail.

In Hegedus, the defendant was charged with involuntary manslaughter and conspiracy to
violate the Michigan Occupational Safety and Health Act. See id at 602. The charges arose out
of the January 18, 1985, death of William Hatherill, an employcc of Jackson Enterprises, a

company [or which delendant Hegedus worked as a supervisor, Mr, Hatherill died of carbon

1 Other anecdotal examples proffered by the State, see State’s Response 30, n 18, provide no authority
at all — and certainly do not address the general-specific doctrine presently before this Court. See, e.g.,
Peaple v. Abraham Zafrani, Superior Court of California, County of Ventura No. 2013029396, 2017
WL 7361303 (Cal.Super.)} (State’s citation is to a one page trial court jury verdict, no legal decision or
discussion of any kind is included; a search of Westlaw reveals no appellate history); People v. Luo, 16
Cal. App. 5th 663, 674, 224 Cal. Rptr. 3d 526, 536 (Cal. Ct. App. 2017), review denied (Jan, 31,
2018), cert. denied sub nom. Luo v. Colifornia, 17-1458, 2018 WL 1912311 (U.S. June 4, 2018) (no
discussion of general-specific rule); Commonwealth v. Otto (appears to be an ongoing trial proceeding);
People v, Formica, 15 Misc. 3d 404 (2007) (appears to be a trial level order on a motion to dismiss; no
discussion of general specific rule); People v. Cueva, N.Y. Sup. Ct,, No. 01971-2015 and People v.
Prestia, N.Y. Sup. Ct. No. 01972-2015 (Westlaw contains no appellate history or decisions for these
matters).
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monoxide intoxication while working in a company-owned van. See id. The prosccution claimed
that the poor condition of the van’s undercarriage and exhaust sysicm allowed exhaust fumes to
leak inside the van, causing Hatherill's death. See id. The lower court granted the defendant’s
motion to dismiss, madc on the basis that the defendant either had no duty to inspect the van or no
duty or ability to take it out of service. See id at 602-03. The prosecution appealed.

The decision did not address any issue regarding the general-specific doctrinc. In fact,
there is no indication that Michigan applies any rule similar 1o Washington’s general-specific
provision. Rather, on appeal, thc Michigan Supreme Court ruled that the prosecution was not pre-
empted by federal law. The Michigan court concluded that Congress did not intend to preclude
the enforcement by this state of its criminal laws simply because the alleged criminal activity
occurred in the employment setting. See id. at 624-25. This is not a surprising, or controversial,
decision.

Notably, however, the State has failed to advise this Court of the subsequent history in the
Hegedus case. On remand, the Court of Appeals dismissed the manslaughter charge. 'The court
emphasized that the decedent was not an employee of the defendant and cxplained: “Thl.;s,
although defendant’s conduct may violate OSHA or MIOSHA standatds, such conduct does not
constitute the criminal act of involuntary manslaughter.” People v. Hegedus, 182 Mich.App. 21,
24 (1990).

E. Applving Washington’s General-Specific Rule Does Not Lead to
Absurd Results. Rather, It Implements the Legislature’s Specific

Intent

The State asserts that a basic canon of statutory construction is that no statute should be
construed in a manner that leads to strained or absurd results. See Response at 22 (citing State v.

Larson, 184 Wn.2d 843, 851 (2015)). But whenever courls
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are tasked with interpreting the meaning and scope of a statute, “our fundamental
abjective is to determine and give effect to the intent of the legislature, We look
first to the plain language ol the statule as “[t]he surest indication of legislative
intent.” *“*|I]T the statute’s meaning is plain on its face, then the court must give
elfect to that plain meaning as an expression of legislative intent.” ” We may
determine a statute's plain language by looking 10 “the text of the statutory
provision in question, as well as “the context of the statute in which that
provision is found, related provisions, and the statutory scheme as a whole.

Larson, 184 Wn.2d at 848 (internal citations omitted). “The surest indication of the legislature’s
intent is the plain meaning of the statute, which wce glean *from all that the T.egislature has said in
the statute and related statutes which disclose legislative intent about the provision in question.’”
Five Corners Family Farmers v. State, 173 Wn.2d 296, 305 (2011) (quoting Dep't of Ecology v.
Campbell & Gwinn, LLC, 146 Wash.2d 1, 11 (2002)).
Morecover, the Washington Supreme Court has emphasized that the “absurd results” canon
should be applied exceedingly sparingly, to avoid usurping the province of the legislature:
It is true that we “will avoid [a] literal reading of a statute which would result in
unlikely, absurd, or strained consequences.” llowever, this canon of
construction must be applied sparingly. (*Although the court should not construe
statutory language so as 1o result in absurd or straincd consequences, neither
should the court question the wisdom of a statute even though ity results seem
unduly harsh.” Application of the absurd resuits canon, by its terms, refuses to
give effect to the words the legislature has writlen; it necessarily results in a court
disregarding an otherwise plain meaning and inserting or removing statutory
language, a task that is decidedly the province of the legislature. (“[A] court must
not add words where the legislature has chosen not to include them.”) This raises
separation of powers concerns. Thus, in State v. £rvin, 169 Wash.2d 815,824,239
P.3d 354 (2010), we held that if @ resudt “is conceivable, the result is not absurd.”
Five Corners Family Farmers, 173 Wn.2d at 311 (emphasis supplied) (internal citations omitted).
That the State can invent far-fetched hypothetical situations (see Response at 22-23), with

results with which the State disagrees, does not render a statule absurd and invalid. Here, there is

no statutory ambiguity that requires the application of canons of construction. RCW 49.17.190
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and the legislative intent are clear as day. Ifthe State wants to change the penalties for a workplace
fatality accident, the legislature is the appropriate forum.

Unfortunately, workplace injury and fatality is a reality. There are tens of thousands of
workplace  related  injury  claims in = Washington  each  year. See
https:/Awww.Ini.wa.gov/ClaimsIns/Insurance/DataStatistics/ WorkersCompData/defaultasp.  (in
2017 there were 29,029 compensable worker’s compensation injury claims and 20,691 rejected
worker’s compensation injury claims). In 2017, 75 traumatic work-related incidents resulted in a
worker’s  death. See 2017 Washington State Work-Related Fatalities Report,
http://mww.Ini.wa.gov/Safety/Rescarch/FACE/Files/2017_WorkRelatedFatalitiesInWaState_ W
AFACE.pdf. In the last decade, there have been 681 traumatic work-related deaths n
Washington, See id

‘The State argues that the defense position would lead to absurd resulis because it would
mean that a violation of a safety regulation causing death would result in a gross misdemeanor
charge, but a violation of a safety regulation resulting in injury could result in a felony charge of
Assault 1n the Third Degtree. See Response at 23. But the State cannol point to a single case in
which an employer has been charged with Assault in the Third Degree for negligently causing
injury to an employee.

The legislature has chosen WISHA to the regulatory framework {or handling workplace
safely. For example, RCW 49.17 180 sets forth substantial applicable civil and financial penalties
for safety violations. See, e.g., RCW 49.17.180(1)(penalty of between $5,000 and $70,000 for
each willful or repeated violation of a WISHA health and safety regulation). Tt is not the Court’s
role to create new criminal penalties, or go out of its way te construe statutes in a way that would

allow the State to charge every conceivable future scenario. A particular result is not absurd simply
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because it prevents the State from prosceuting crimes under statutes that have never been used
before in workplace fatality scenarics. RCW 49.17.130(3) is the legislature’s vehicle for
criminalizing the workplacc fatalitics, and this Court should give effect to the legislature’s intent.

F. This Prosecution Violates Equal Protection.

Washington’s general-specific rule is separate and distinet from any claim under the
Equal Protection Clause. A difference in punishment 1s relevant to an analysis of an equal
protection violation, but that analysis involves different principles than a violation of
the general/spccific rulc. See, e.g., State v. Eakins, 73 Wn.App. 271, 273 (1994). Under the
Washington constitution, equal protection is violated when two statutes declare the same acts
to be crimes, but the penalty is more severe under one statute than the other. See, e.g., State v.
Leech, 114 Wn.2d 700, 711 (1990). There 1s no equal protection violation, however, when the
crimes the prosecutor has the discretion to charge require proof of different elements. See, e.g.,
City of Kennewick v. Frountain, 116 Wn.2d 189, 193 (1991).

In Fountain, the defendant was charged with aiding and abetting the crime of driving
while under the influence of alcohol, The district court dismissed the charge as a violation of
her right to equal protection becausce the same conduet under a second statute was only a civil
traffic infraction punishable by a small fine. The superior court affirmed the dismissal during
a RALJ proceeding. On appeal, the Washington Supreme Court concluded that there was no
constitutional violation becausc the two statutes at issue had differing burdens of proof. Thus,

relying on United Siates v. Batchelder, 442 U.S. 114 (1979) by analogy, the Washington
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Supreme Court noted that a prosecutor is permitted to determine how to proceed when two
statutes include different elements or differing burdens of proof. See id. at 193.°

Here, we are faced with the unusual case where the State has charged the defendant for
lwo concurrent offenses in a single proceeding. Putting aside the problems created by this type
of indiscriminate charging decision (due to the State’s violation of the general-specific rule), it
is nolable that these two statutes include the same elements, albeit with RCW 49.17.190(3)
defining a smallcr universe of criminal offense. In this type of situation, the prosecutor does
not have unbridled authority to charge under the more punitive statute — or under both statutes
- simply as a matter of “discretion.” As the Washington Supreme Court explained in Fountain:
“Such discretion does not provide them with the power to predetermine that the sanctions
sought will ultimately bc imposed. Unfetlered discretion in this sense is of little consequence
to the actual outcome.” Fountain, 116 Wn.2d at 194,

The prosecutor has offered no valid justification for the indiscriminate charging decision
in this case. Even though there have been thousands of workplace fatalities in Washington
since 1973, the prosecution has offered no explanation — and certainly no just or reasonable
explanation — for the decision to charge an employer in this case with the crime of Manslaughier

in the Second Degrec. Here, the prosecutor has decided to rely upon “discretion” in an attempt

* The Fountain court overruled State v. Zornes, 78 Wn.2d 9 (1970), to the extent that it rclied upon a
claim under the Tourtcenth Amendment. See Fountain, 116 Wo.2d al 192-93, Thecourt did not overrule
Zornes to the extent that it relied upon Washington Constitution Article 1, Section 12, See id, at 193,
Rather, when considering the defendant’s ¢laim, the Washington Supreme Court emphasized that the
prosecutor did not act discriminately, and equal protection was not violated because the prosecution was
required to prove its case under the “much more difficull burden to sustain.” Id at 194. “The
prosecutor’s discretion would be limited by this consideration; thus, there would be ne equal protection
violation.” Jd.
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to predetermine the sanctions that might ultimately imposed. That type of decision runs afoul
of Article 1, Section 12,

IT1. CONCLUSION

In the history of Washington, as far as both parties can discern, no employer has ever
been charged with a felony offense for having caused the death of an employee in a workplace
accident. In 1973, our legislature enacted a specific statute that criminalized willful violations
of labor safety regulations resulting in death. Such legislation was in keeping with a broader
social shift toward protecting the salety of workers, and constituted a clear directive from the
legislature regarding how such violations should be punished. If Washington chooses to amend
the penalties for the accidental workplace fatalities, it can do so. But that is exclusively the
provinge of the legislature, not the Courts.

Count 1 of the State’s Information violates Washington's general-specific rule, as well
as fundamental notions of Equal Protection. Accordingly, for all of these reasons, and in the
interests of justice, this Court should dismiss Count 1 of the State’s Information.,

DATED this 20™ day of June, 2018.

A

TODD MAYBROWN, WSBA #18557
Altorney for Defendant

T certify that an the 200 day of June, 2008, T
cnused 8 true and correct copy of this
document to be served on DPA Patrick
Hinds by email and E-Service.

£ —

Todd Maybrown, WEBA #18557

Allen, ansen, Maybrown
DEFENDANT'S REPLY IN SUPPORT OF MOTION & Offenbecher, P&,

TO DISMSS C’OL.NT 1 (MMS’LA UGIITER) _ 23 GO0 University S?Tcl:[, Suiie 3020
Seautle, Washington 98101

. (206) 447-9681
State's Motion For Discretionary Review Appendix - 82
& Statement of Grounds For Direct Review




55555555

State v. Phillip Numrich
18-1-00255-5 SEA

DECLARATION OF PATRICK HINDS FOR
PURPOSES OF STATE’S MOTION TO RECONSIDER

Appendix D

Email From Judge Chun’s Bailift (7/23/18)

State's Motion For Discretionary Review Appendix - 83



57151489

Hinds, Patrick

From: Court, Chun

Sent: Monday, July 23, 2018 3:18 PM

To: Hinds, Patrick; Alexander, Eileen; Todd Maybrown
Subject: St v Numrich

Importance: High

Dear Counsel:

For the reasons argued by the State, the Court is denying the Defense’s motion to dismiss Count 1. The Court
requests the State submit a proposed order.

Thank you.

Jin
Bailiff to Judge John H. Chun

1
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FILED

18 SEP 14 PM 4:10

KING COUNTY
SUPERIOR COURT CLER]
E-FILED
CASE NUMBER: 18-1-00255-4

IN THE SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY
STATE OF WASHINGTON,
NO. 18-1-00255-5 SEA
Plaintiff,
NOTICE OF DISCRETIONARY
V. REVIEW TO SUPREME COURT
OF WASHINGTON
PHILLIP SCOTT NUMRICH,
Defendant.

Defendant Phillip Scott Numrich secks review by the Washingion Supreme Court of the
Order Denying Defendant’s Motion to Dismiss Count 1 and Certifying the Issues Pursuant for
Review Pursuant to RAP 2.3(b)(4) filed on August 23, 2018. A copy of the decision is attached
to the Notice as Appendix A.

RESPECTFULLY SUBMITTED this 14% day of September, 2018.

Todd Maybrown, WSBA #18557
Cooper OlTenbecher, WSBA #40690
Attorneys for Defendant/Appellant

Allen, Hansen, Maybrown &
Offenbecher, .S,
600 University Street, Suite 3020

NOTICE OF DISCRETIONARY REVIEW Seattle, Washington 98101
TO SUPREME COURT OF WASHINGTON 1 ) (206Y447-968 |
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STATE OF WASHINGTON,
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Todd Maybrown, Esq.
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1. IDENTITY OF MOVANT

Phillip Numrich, the movant and defendant below, asks this Court
to grant discretionary review of the decision described in Part 2 below.
2. DECISION BELOW

Appellant asks this Court to review the decision of the King County
Superior Court, recorded in its August 23, 2018 Order Denying Defendant’s
Motion to Dismiss Count 1 and Cerlifying the Issues for Review Under
RAP 2.3(b)4). See App. A.

3. ISSUES PRESENTED FOR REVIEW

1. Should discretionary review be granted where the
superior court certified that its decision, in denying
defendant’s motion to dismiss, involves controlling
questions of law to which there is substantial ground for
a difference of opinion, and in so ruling recognized the
nced for interlocutory appellate guidance?

2. Should discretionary revicw be granted where the
superior court committed probable error substantially
altering the status quo where the State — {or the first time
ever in Washington — has charged an employer under the
general felony manslaughter statute for the death of an
employee resulting from alleged safety violations, even
though there is a specific workplace death statutc,
thereby violating Washington’s “general-specific” rule?

4. STATEMENT OF THE CASE

A. Factual Background'

! These facts, and the procedural history, are summarized in the Declaration of Todd
Maybrown attached hereto as Appendix B.
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Phillip Numrich is the owner of Alki Construction LLC (“Alki
Construction™). Alki Construction, doing business as Alki Sewer, has worked
on numerous plumbing projects in the Puget Sound region since 2012, Alks
Construction is licensed to do business in Washington and its job sites are
regulated by the Washington Department of Labor and Industries (“WSD1.I).

During January 2016, Alki Construction was working to replace a
sewer line at a private residence in West Seattle. Alki Construction uses what
is commonly described as a “irenchless pipe repair” during this process, Mr.
Numrich and scveral employees helped to dig and shore two trenches — one
near the home and one near the strcet — at the commencement of the work.
On January 26, 2016, as the project was nearly completed, a worker was killed
when the dirt wall of the trench nearest to the home collapsed. Mr. Numrich
was not present at the job site at the time of the collapse.

On July 21, 2016, the WSDLI issued Alki Constructlion a citation that
alleged certain violations of the safety regulations in relation to the events of
January 26, 2016. See App. B (Declaration of Andrew Kinstler). Mr.
Numrich appealed these findings and assessments and the parties ultimately
reached a compromised settlement of all claims.

B. Procedural History

On or about January 18, 2018, the State filed criminal charges against

Mr. Numrich relating to this workplace incident. The Information charges:
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Count 1 Manslaughter In The Second Degree

That the defendant PHILLIP SCOTT NUMRICH in
King County, Washington, on or about January 26, 2016, with
criminal negligence did cause the death of Harold Felton, a
human being, who died on or about January 26, 2016:

Contrary to RCW 9A.32.070, and against the pcace
and dignity of the State of Washington.

Count 2 Violation of Labor Safety Regulation with Death Resulting

That the defendant PHILLIP SCOTT NUMRICH in
King County, Washington, on or about January 26, 2016, was
an employer, and did willfully and knowingly violate the
requirements of RCW 49.17.060, and a safety or health
standard promulgated under RCW Chapter 49, and a rule or
regulation governing the safcty or health conditions of
employment adopted by the Department of Labor and
Industries, to-wit: WAC 296-155-657, WAC 296-155- 655
and that violation caused the death of one of its employecs, to-
wit: Harold Felton;

Contrary to RCW 49.17.190 (3), and against the peace
and dignity of the Stale of Washington.

App. B (Information).?

These charges are ostensibly supported by a Certification for
Determination of Probable Cause that was prepared by Mark Joseph, who is
identitied as a Certilied Safety and Health Officer with WSDLI. Throughout
the Certification for Determination of Probablc Cause, Mr. Joseph opines (hat

Alki Construction had failed to comply with certain WSDLI regulations, such

2 RCW 49.17.190 is part of Washington’s Industrial and Health Act of 1973. This
legislative scheme is commonly referred to as “WISHA.”
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as the provisions identified in WAC 296-155-650 and WAC 296-155-657.
See Appendix B (Certification at 2).  Further, Mr. Joseph claims that Alki
Construction failed to follow the “most rigorous shoring standard per WSDLI
regulations” when digging and shoring the trench, Id. (Certification at 3).

Thus, based upon these alleged “willful” regulatory violations, Mr.
Joseph opines that Mr. Numrich is guilty of a violation of WISHA’s criminal
provisions as set forth in RCW 49.17.190 (3). Moreover, for all of these very
same reasons, Mr. Joseph also claims that Mr, Numrich must be guilty of
manslaughter in the second degree.

On April 30, 2018, Mr. Numrich filed his Motion to Dismiss Count 1
(the manslaughter charge). See Appendix C. In support, Mr. Numrich argued
that this prosecution — and the filing of a manslaughter charge — was in direct
conflict with Washington’s general-specific rule insofar as each violation of
WISHA’s specific statute (RCW 49.17.190(3)) would necessarily support a
conviction under the general second-degree manslaughter statute (RCW
9A.32.070). Mr. Numrich also argued that the State’s decision to file the
manslaughter violated Washington’s equal protection ¢lause.

On June 13, 2018, the State filed its Response to Defendant’s Motion
to Dismiss Count 1 (“Response™). Initially, the State claimed that
Washington’s general-specific rule is no different than any other tool of

statutory construction. Then, assuming that the general-specific rule could be
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applied in this instance, the Slate argued that the underlying charges were not
concurrent because WISHA’s criminal liability statute (RCW 49.17.190(3))
contains no causation requirement. Finally, after conceding that this was the
first instance in which an cmployer in Washington had ever been charged with
manslaughter based upon a workplace accident, the State claimed that there
was no cqual protection violation in this case.

C. The Superior Court’s Ruling

King County Superior Court Judge John Chun? initially heard

argument on July 19, 2018. The Court declined to issue any ruling on that
date and, instead, scheduled a subsequent hearing for August 23, 2018.
Thereafter, Judge Chun informed the parties that he intended to deny
the defense motion. The State subsequently prepared a proposed Order that
parroted the arguments in its pleadings. The defense objeeted to the State’s
proposed Order and presented argument why this matter should be certified
{or review under RAP 2.3(b)(4). See App. D (Objection to State’s Proposed
Order and Motion for Certification for Review Pursuant to RAP 2.3(b)(4)).
The parties appeared before Judge Chun on August 23, 2018, The
defense then argued that this motion raised issues of central importance and

that immediate review was appropriate at this juncturc. In particular,

J Judge Chun has since been appointed to Division One of the Court of Appeals.
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counscl cxplained how a casc involving a single misdemeanor charge was
fundamentally different than a case that also included a charpe of

manslaughter. Accordingly, the defense demonstrated that interlocutory

review was certain to advance the ultimate termination of the case.?

Judge Chun accepted the defense position. First, the judge refused
to sign the State’s proposed Order. Second, Judge Chun signed an Order
which ccrtified the 1ssue for immediate review:

FURTHER, Defendant’s Motion for Certification
Pursuant to RAP 2.3(b)(4) is GRANTED. The Court finds
and concludcs that this Court’s Order Denying Defendant’s
Motion to Dismiss Count | involves controlling questions of
law as Lo which there are substantial grounds for a difference
of opinion and that immediate review of the Order may
materially advance the ultimate termination of the litigation.

Appendix A.
3. ARGUMENT

A. Introduction: Discretionary Review is Warranted undcr
RAP23

Discretionary review is necessary and appropriate to promptly
address signilicant issues regarding the interpretation of Washington's
crimina] statutes as they pertain to workplace fatalities — including the

relationship between WISHA’s specific workplace death statute and the

4 During earlier stages of the case, the State had notified the superior court that it was likely
to seek interlocutory review if the defense motion was to be granted. Nevertheless, the
State objected to the defendant’s request for certification,
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general manslaughter statute. Before this prosecution, it seemed apparent
that WISHA’s workplace death statute had established a comprehensive and
unificd scheme of punishment for cases involving workplace-related deaths.
To accept the State’s claims in this case, however, the WISHA workplace
death statute would becomc superfluous and every such incident would now
be subject to prosecution as a manslaughter charge.

RAP 2.3(b)(4) provides that discretionary review may be accepted
when “[t]he superior court has cerlified...that the order involves a
controlling question of law as to which there is a substantial ground for a
difference of opinion and that immediate review of the order may materially
advance the ultimate termination of the litigation.” The superior court
appropriately recognized that this case presents hotly contested issues that
should be definitively resolved by the appellate courts before trial, and
certified this issue pursuant to RAP 2.3(b)(4). Additionally, RAP 2.3(b)(2)
provides for the acceptance of review when “the superior ecourt has
committed probable error and the decision of the superior court
substantially altcrs the status quo or substantially limits the freedom of a
party to act.” As discussed infra, the superior court committed probable
error substantially altering the status quo.

B. This Prosecution Violates the Genceral-Specific Rule
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In enacting WISHA (RCW 49.17), the Washinglon legislature
adopted a comprehensive and unified statutory scheme to regulate workplace
safety. As part of this scheme, WISHA specifically provides for both civil
penalties (RCW 49.17.180) and criminal penalties (RCW 49.17.190) due to
safety violations or avoidable workplace injuries. The distinct criminal
penalties are applicable only in certain enumerated circumstances:

Any employer who willfully and knowingly violates the
requirements of RCW 49,17.060, any safety or health standard
promulgated under this chapter, any existing rule or regulation
governing the safety or health conditions of employment and
adopted by the director, or any order issued granting a variance
under RCW 49.17.080 or 49.17.090 and that violation caused
death to any employee shall, upon conviction be guilty of a
gross misdemeanor and be punished by a fine of not more than
one hundred thousand dollars or by imprisonment for not more
than six months or by both; except, that if the conviction is for
a violation committed after a first conviction of such person,
punishment shall be a fine ol not more than two hundred
thousand dollars or by imprisonment for not more than three
hundred sixty-four days, or by both.

RCW 49.17.190(3).

This is a unigue, and unusual, criminal statute — and it allows for
penalties that are not available in any other misdemeanor-level offense. On
the one hand, violators may be required to pay a stiff fine (up to $100,000 for
a first violation of the provision), well beyond what is available in any other

misdemeanor offense. See RCW 9A.20.020. On the other hand, violators
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may be sentenced to up 10 six months in jail, less than what would be available
for conviction of other gross misdemeanors. See id.

This punishment scheme provides the exclusive criminal remedy for
the types of violations that have been alleged in this case. To prove a crime in
such a workplace incident, the State musi demonstrate that the employer
“willfully and knowingly” violated a WISHA rule, regulation, or safety and
health standard, and where “that violation cause{s] death to any employee™ the
employer “shall, upon conviction be guilty of a gross misdemeanor.” RCW
49.17.190(3) (emphasis added).

Sincc as carly as 1970, Washington has applied its own, unique
version of the “general-specific rule” when interpreting criminal statutes.
See, e.g., State v. Zornes, 78 Wn.2d 9 (1970). This rule provides that “where
a special statute punishes the same which is [also] punished under a general
statute, the special statute applies, and the accused can be charged only
under that statute.” State v. Shriner, 101 Wn.2d 576, 580 (1984) (guoting
State v. Cann, 92 Wn.2d 193, 197 (1979)).

The purpose of the rule is to preserve the legislature’s intent to
penalize specific conduct in a particular, less onerous way and hence lo
minimize sentence disparities resulting from unfettered prosecutorial

discretion. As the Washington Supreme Court has explained:
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Under the general-specific rule, a specific statute  will
prevail over a general statute.  Wark v. Wash. Nat'l
Guard, 87 Wn.2d 864, 867 (1976) (“It i1s the law in this
jurisdiction, as elsewhere, that where concurrent general and
special acts are in pari materia and cannot be harmonized,
the latter will prevail, wunless it appcars that
the legislature intended 0 make the general act
controlling.”™). As this court recognized in Wark, “It is a
fundamental rule that where the general statute, if standing
alone, would include the same matter as the special act and
thus conflict with 1t, the special act will be considered as an
exception to, or qualification of, the general statute, whether
it was passed before or after such general enactment.” fd ;
see State v. Conte, 159 Wn.2d 797, 803, cert. denied, 552
U.S. 992 (2007).

Residents Opposed to Kiftitas Turbines v. State Energy Facility Site
Evaluation Council (EFSEC), 165 Wn.2d 275, 309 (2008).

The Washington courts have applied this rule in several different
contexts. See, e.g., Shriner, 101 Wn.2d at 580-83 (defendant who failed to
return rental car could not be charged under general theft statute and should
have been charged only with criminal possession of a rental car statute);
State v. Danforth, 97 Wn.2d 235, 257-59 (1982) (work releasc inmates
could not be charged under general escape statute and should have been
charged only under the specific failure to return to work release statute),
State v. Walls, 81 Wn.2d 618, 622 (1972) (defendant who presented
another’s credit card at a restaurant could not be charged under general
larceny statute, but must instead be charged with crime of procuring meals

by fraud); State v. Thomas, 35 Wn.App. 598, 604-05 (1983) (elements of

10
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unlawful imprisonment are necessarily present in situations where the
offense of custodial interference is alleged). See also State v. Haley, 39
Wn.App. 164 (1984) (where facts supported either a manslaughter charge
or negligent homicide charge, it was the prosecutor’s duty, where an
automobile was involved, to charge negligent homicide).

The statutes at issuc in this case — the general statute of manslaughter
in the second degree (RCW 9A.32.070) as alleged in Count | and the
specific statute in WISHA that punishes a violation of labor safety
regulations that result in death (RCW 49.17.190(3)) as alleged in Count 2 —
arc concurrcnt statutes. For, cach time an employer is guilty of the specific
offense, he is likewise guilty of the general offense.

A side-by-side comparison of the elements of each offensc

establishes this point:

OFFENSE MENS REA RESULT
MANSLAUGHTER CRIMINAL DEATH
2° NEGLIGENCE
RCW 49.17.190(3) WILFULL AND WORKPLACE
KNOWING DEATII

Each violation of the specific statute, RCW 49.17.190(3), requires

proof of a “willful” and “knowing” violation of safety regulations that

11
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results in a workplace fatality.” More generally, cach violation of RCW
9A.32.070 rcquires proof of “negligent” conduct that results in death.
Under Washington law, criminal negligence 1s defined as a “gross deviation
of the standard of care that a reasonable person would exercise in the same
situation.” RCW 9A.08.010(1)(d). Thus, the specific statute requires proof
ol a greater mens rea (“willfully or knowingly”) than the general statute
(which requires proof only of criminal negligence). It is noteworthy that
Washington’s pattern jury instructions establish that criminal negligence is
established in every case where there is proof of a higher mens rea (such as
willful, intentional, knowing or reckless conduct). See RCW 9A.08.010(2).

It is impossible to envision a case where a defendant might be guilty
of the specific WISHA statute bui acquitted of the more general
manslaughter statute. For, as reflected in the State’s charging documents,
the WISHA/OSHA standards establish the standard of carc for employers
in the State of Washington. See, e.g., Minert v. Harsco Corp., 28 Wn.App.
686, 873-74 (1980); Kelley v. Howard S. Wright, 90 Wn.2d 323 (1978)

(OSHA regulation is relevant to the appropriate standard of care); Kenrnedy

> WISHA does not define willful and knowing behavior. Its implementing regulations
define willfulness as “an act committed with the inieniional, knowing, or voluntary
disregard for the WISHA requirements or with plain indiffcrence to employee safety.”
WAC 256-900-14020,

12
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v. Sea-Land Services, Inc., 62 Wn.App. 839, 852-53 (1991) (OSHA
regulation was relevant to the standard of care). Simply put, in each and
every case that a person willfully or knowingly fails to comply with the
mandates of WISHA, it can also be said that the employer has engaged in
negligent conduct or a gross deviation of the standard of care.®

Notably, the specific statute, RCW 49.17.190(3), has a significantly
higher mental state than the general manslaughter statute. It is
unreasonable to suggest that the legislature enacted a special misdemeanor-
level statute with a higher mental state while also assuming that prosecutors
within the state would be authorized to charge under a general felony statute
with a lower mental state.

A very similar situation was presented in Danforth, supra. There,
the petitioners were on work relcasc status. Danforth, 97 Wn.2d at 256.
While looking for work, the petitioners became intoxicated and failed to
return to the work release center. Id  The petitioners were arrested and
charged with escape in the first degrec. /d.  On appeal. the petitioners
argued that another stamite, RCW 72.65.070, deals specifically with an
escape from work release. Id. at 257. This Court held that the general-

specific rule prohibited prosccution under the general “escape™ statute:

® The defense argument is visually encapsulated in the attached chart. See App. E.

13
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[W]e are of the opinion that the specific requircment
that the defendant's conduct be wiilful under RCW
72.65.070 recognizes a valid legislative distinction between
going over a prison wall and not returning to a specitied
place of custody. The first situation requires a purposeful
act, the second may occur without intent to escape. It is easy
to visualize situations where a work release inmate failed to
return becausc of a sudden illness, breakdown of a vehicle,
elc. This explains the requirement of willful action.

Finally, this interpretation of the two statutes is
necessary to give effect to RCW 72.65.070. RCW 72.65.070
differs significantly from the general escape statute in that
the prosecutor must prove the failure to retum was willful.
Under RCW 9A.76.110, however, a conviction will be
sustaincd if the state demonstrates that the defendant
“knew that his actions would resuilt in leaving confinement
without permission.” Stafe v. Descoteaux, 94 Wn.2d 31, 35
(1980).

Given the choicc, a prosecutor will presumably clect
to prosecute under the general escape statute because of its
lack of a mental intent requirement. Consequently, the result
of allowing prosecution under RCW 9A.76.110 1s the
complete repeal of RCW 72.65.070. This result is an
impermissible potential usurpation of the legislative
function by prosecutors.

Danforth, 97 Wn.2d at 258-59.
The same situation is presented here. By proceeding under the
general manslaughter statute, the State is simply required to prove that the
defendant was criminally negligent — or that his conduct amounted to a
gross deviation from the standard of care. Yet to proceed under the specific
statute (RCW 49.17.190(3)), the State would need to prove a willful and

knowing violation of the applicable safety regulations (which amount to the

14
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standard of care in this highly-regulated industry). The Statc should not be
permitted to avert the mental element that the legislature had in mind when
it enacted the specific WISIIA statute.

The legislature’s intent is also evidenced by the creation of a
unique — and carefully calibrated — punishment scheme in RCW
49.17.190(3). Ttisnotable that the special misdemcanor-level statute allows
for an enhanced fine of up to $100,000 to $200,000. By contrast, the
maximum fine for a Class B felony, such as Manslaughter in the Second
Degree, is only $25,000. Thus, when enactimg RCW 49.17.190(3), the
legislature was mindful of the fact that it was creating a special
misdemeanor-level statute — and a statute that included somewhat reduced
custodial penalties along with the potential for financial penalties far greater
than authorized for any felony-level offcnse.” This scheme would become
a nullity if the State was permitted to charge both the general and the
specific statutes, as they have attempted to do in this case.

In an attempt to side-step these issues, the State has claimed that the
oeneral-specific rule is merely a maxim of statutory construction. ‘The
State’s arguments are misguided. Washington’s general-specific rule for

criminal cases is not merely an aid to statutory construction. Rather, as

7 Consistent with RCW 9A.20.020, the maximum fine for a Class A felony is $50,000.
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explained by the Washington Supreme Court, it is a “rule” of clear application
—and a rule with a very specific purpose: “The general-specific rule is a means
of answering the question, Did the legislature intend to give the prosecutor
discretion to charge a more scrious crime when the conduct at issue is fully
described by a statute defining a less serious crime?” State v. Albarran, 187
Wn.2d 15, 20 (2016). The answer to this question is always “no,” unless it is
clear that the legislature intended to make the general act controlling.

The State also claims that these statutes are not concurrent because
they have different elements. Yet, in making this argument, the State does
not rely upon the statutory language. Rather, it invites the Court to either
ignore the language of the statutes or to engraft non-statutory ¢lements that
would serve its purpose in this case.

First, the State has argued that RCW 49.17.190(3) requires no causal
connection between the wrongful act and the resulting death. See Response
at 13. To quote the State’s brief:

Moreover, the laws are directed at different conduct. Read

as a whole, the gravamen of the crime of manslaughter is

that the defendant negligently caused the death of another.

In conlrast, the gravamen of RCW 49.17.190(3) is that the

defendant knowingly violated a health or safety regulation
and that an employee happened to die as a result.

Id. (emphasis supplied).

16
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But the unambiguous language of RCW 49.17.190(3) specifically
provides for liability only where there is proof thal the defendant’s
“violation caused death to an employee.” [d (emphasis supplied).
Contrary to the State’s claim, RCW 49.17.190(3) is not violated in every
case where there is a safety violation and the worker “happened to die” at a
jobsite. Rather, as in all homicide cases, the State must prove a direct causal
connection — both “but for” cause and “proximate™ or “legal” cause —
between the wrongful conduct and the death of the employee.

Generally, cause of death is a fact question for the jury. See, e.g.,
State v. Engstrom, 79 Wn.2d 469, 476 (1971). “In crimes which are defined
to require specific conduct resulting in a specified result, the defendant's
conduct must be the ‘legal’ or ‘proximatc’ cause of the result.” State v.
Rivas, 126 Wn.2d 443, 453 (1995). This causation element is captured in
WPIC 25.02. A defendant’s conduct is not a proximate cause of the death
if, although it otherwisc might have been a proximate cause, a superseding
cause intervenes. See, e.g, Stale v. Meekins, 125 Wn.App. 390, 397-98
(2005). This causation element is captured within WPIC 25.03. See id
The Washington legislature clearly contemplated these requirements when

it included a causation element within RCW 49,17.190(3).8

" Notably, WISHA s criminal liability statute and the Manslaughter statutes were enacted
Jjust two years apart. See 1973 Wash. Sess. Laws ¢ 80 § 19 (enacting statute criminalizing
Violation of Labor Safety Regulation with Death Resulting); 1975 Wash. Sess, Laws ¢ 260

17
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Second, citing the decision in State v. Gamble, 154 Wn.2d 457
(2005), the State has argued that the offense of manslaughter in the second
degree requires proof that the defendant’s mental state specifically related
to the “risk of death.” See Response at 10-11. In Gamble, the Washington
Supreme Court noted that the crime of manslaughter in the first degree
required proof that the defendant knew of, and disregarded, a risk that death
might occur. While this might be true of the higher form of manslaughter
(which requires actual knowledge and disregard of the risk at hand),
manslaughter in the sccond degree has no atfirmative mental requirement.
Thus, insofar as the defendant need not be aware of any such risk wherc the
charge alleges negligent conduct, it is hard to imagine how Lhe Gamble
analysis could apply in this context.” Even if that analysis could apply here,
it does not support the State’s claims. Simply put, there is no hypothetical
scenario where a defendant could engage in a willful violation of the
specific safety regulations and thercby cause a workplace death without
likewise violating the general manslaughter statute,

C. This Court Should Grant Discretionary Review to
Promptly Address these Paramount Issues

§ 9A.32.070 (cnacting statute criminalizing Manslaughter in the Second Degree).

? Appellanl recognizes that the commentators to the WPICs have suggested that WPIC
10.04 might nced to be modified in a manslaughter case. See WFPIC 10.04 (Comments).
However, these commentators do not explain why a “similar rationale” should apply in a
case involving negligence, where the defendant need not be aware of the risk in question.

18
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The State seems to be arguing that a defcndant, like Mr. Numrich,
can be charged with a felony-level offense of manslaughter in the second
degree in each and every case involving a workplace death, As argued
above, the superior court committed probable error when it denied the
defendant’s motion to dismiss thc manslaughter charge. Moreover, the
superior courl has certified this issue for immediate review under RAP
2.3(b)(4). The court’s reasoning is sound.

First, there should be no question that the defense has presented an
issue that involves controlling questions of law. Whether Mr. Numrich laces
a gross misdemeanor or felony manslaughter charge will bear heavily on
pretrial litigation, evidentiary rulings, and of course, conviction and
sentencing consequences. This is the central issue in this case.

Second, there is substantial ground for a difference of opinion. It is
noteworthy that the defense has presented legal questions that have yet to be
addressed by any appellate court in the State of Washington; and the State is
now advancing a position that has never previously been advocated by any
other prosecuting attorney in Washington. Notwithstanding the Siate’s
asscrtions regarding the non-statutory mens rea element for manslaughter in
the second degree, there remains a dispute regarding Gaméble's applicability

to second degree manslaughter cascs. See, e.g., Gamble, 154 Wn.2d at 476
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(Chambers, J., concurring) (explaining that manslaughter in the second degree
and second-degree felony murder involve “exactly the same intent™).

Finally, immediate review of this Court’s Order will materially
advance the ultimate termination of this litigation. it is axiomatic that pretrial
and trial proceedings will be drastically different if this case involves a felony
manslaughter charge, as opposed to a gross misdemeanor offense. A felony
manslaughter case will be lengthier, costlier, and necessarily involve more
investigation and litigation. Further, the landscape for potential resolution
drastically changes if Mr. Numrich is charged with a gross misdemeanor.
Perhaps there would be no trial at all.

Important judicial resources will be saved by having this controlling
legal issuc resolved now. It makes good sense to have an appellate court
resolve these novel legal questions hefore the parties prepare this case for trial.
In fact, an appellate ruling in this case will help to clarify the legal issues that
will be presented to the tral eourt when the case ultimately proceeds to trial.

6. CONCLUSION

For all of these reasons, and in the interests of justice, the Court
should grant discretionary review and reverse the Superior Court decision.

RESPECTFULLY SUBMITTED this 28" day of September, 2018.

P N B yolsp
TODD MAYBROWN, WSBA #18557

COOPER OFFTENBECHER, WSBA #40690
Attorneys for Appellant
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Phillip Nurnrich seeks direct review of the King County Superior
Court’s Order Dcnying Defendant’s Motion to Dismiss Count 1 and
Certifying the Issues for Review Under RAP 2.3(b)(4) filed on August 23,
2018. A copy of the decision is attached herelo as Appendix A.

1. NATURE OF THE CASE AND DECISION

Phillip Numrich is the owner of Alki Construction LLC (*Alki
Construction™). Alki Construction, doing business as Alki Sewer, has worked
on numerous plumbing projects in the Puget Sound region since 2012, Alki
Construction is licensed to do business in Washington and its job sites are
regulated by the Washington Department of Labor and Industries (“WSDLI™).

During January 2016, Alki Construction was working to replace a
sewer line at a private residence in West Seattle. Alki Construction uses what
is commonly described as a “trenchless pipe repair” during this process. Mr.
Numrich and several employees belped to dig and shore two trenches — one
near the home and one near the streel — at the commencement of the work.
On January 26, 2016, as the project was nearly completed, a worker was killed
when the dirt wall of the trench nearest to the home collapsed. Mr. Numrich
was not present at the job site at the time of the collapse.

On July 21, 2016, the WSDLI issued Alki Construction a ¢itation that
alleged certain violations of the safety regulations in relation to the events of

January 26, 2016. See Appendix B to Motion for Discretionary Review
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(Declaration of Andrew Kinstler).! Mr. Numrich appealed these findings and
assessments and the parties ultimately rcached a compromised settlement of

all claims.

On or about January 18, 2018, the State filed criminal charpes against
Mr. Numrich relating to this workplace incident. The Information charges:
Count 1 Manslaughter In The Second Degree

‘That the defendant PINLLIP SCOTT NUMRICH in
King County, Washington, on or about January 26, 2016, with
criminal negligence did cause the death of Harold Felton, a
human being, whoe died on or aboul January 26, 2016;

Contrary to RCW 9A.32.070, and against the peace
and dignity of the State of Washington.

Count 2 Violation of Labor Safety Regulation with Death Resulting

That the defendant PHILLIP SCOTT NUMRICIH in
King County, Washington, on or about January 26, 2016, was
an employer, and did willfully and knowingly violatc the
requirements of RCW 49.17.060, and a safety or health
standard promulgated under RCW Chapter 49, and a rule or
regulation governing the safety or health conditions of
cmployment adopted by the Department of Labor and
Industries, to-wit: WAC 296-155-657. WAC 296-155- 655
and that violation cansed the dcath of one of its employees, to-
wit: Harold Felton;

Contrary to RCW 49.17,190 (3). and against the peace
and dignity of the State of Washington.

"A copy of the King County Superior Court’s August 23, 2018 Order is attached as
Appendix A. Subsequent references to Appendices B-£, which provide support for the facts
contained herein, refer (o appendices to Appellant’s contemporaneously filed Motion for

Discretionary Review.

[N
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Appendix B (Inforrnation).2

These charges are ostensibly supported by a Certification for
Dctermination of Probable Cause that was prepared by Mark Joseph, who is
identified as a Certified Safety and llealth Officer with WSDLI. Throughout
the Certification for Determination of Probable Cause, Mr, Joseph opines that
Alki Construction had failed to comply with certain WSDLI regulations, such
as the provisions identified in WAC 296-155-650 and WAC 296-135-637.
See Appendix B (Certification at 2). Further, Mr. Joscph claims that Alki
Construction failed to follow the “most rigorous shoring standard per WSDLI
regulations” when digging and shonng the trench. Jd (Certification at 3).

Thus, based upon these alleged “willful” regulatory violations, Mr.
Joscph opines that Mr, Numrich is guilly of a violation of WISIIA’s criminal
provisions as set forth in RCW 49.17.190 (3). Moreover, for all of these very
same reasons, Mr. Joseph also claims that Mr. Numrich must be guilly of
manslaughter in the second degree.

On Apnl 30, 2018, Mr. Numrich filed his Motion to Dismiss Count 1
(the manslaughter charge). See Appendix C. In support, Mr. Numrich argued
that this prosecution — and the {iling of a manslaughter charge — was in direct

conflict with Washington’s general-specific rule insofar as cach violation of

2 RCW 49.17.190 is part of Washington’s Industrial and Health Act of 1973. This
legislative scheme is commaonly referred to as “WISHA.”
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WISHA’s specific statute (RCW 49.17.190(3)) would necessarily support a
conviction under the general manslaughter statute (RCW 9A.32.070). Mr.
Numrich also argued that the State’s decision to file the manslaughter charge
violated Washington’s equal protection clause.

On June 13, 2018, the State filed its Response to Defendant’s Motion
to Dismiss Count 1 (*Response™). Initially, the State claimed that
Washington’s general-specific rule is no different than any other tool of
statutory construction. Then, assuming that the general-specific rule could be
applied in this instance, the State argued that the underlying charges were not
concurrent because WISHA’s criminal liability statute (RCW 49.17.190(3))
contains no causation requirement. Finally, after conceding that this was the
first instance in which an employer in Washington had ever been charged with
manslaughter based upon a workplace accident, the State claimed that there
was no equal protection violation in this case.

King County Superior Court Judge John Chun® initially heard
argument on July 19, 2018. The Court declined to issue any ruling on that
date and, instead, scheduled a subsequent hearing for August 23, 2018,

Thereafter, Judge Chun informed the parties that he intended to deny

the defense motion. The State subsequently prepared an Order that parroted

3 Judge Chun has since been appeinted to Tyivision One of the Court of Appeals.

State's Motion For Discretionary Review Appendix - 121
& Statement of Grounds For Direct Review



57151489

the arguments in its pleadings. The defense objected to the State’s proposed
Order and presented argument why this matter should be certified for review
under RADP 2.3(b)4). See App. D (Objection to State’s Proposed Order and
Motion for Ccrtification for Review Pursuant to RAP 2.3(b)(4)).

The parties appeared before Judge Chun on August 23, 2018. The
defense then argued that this motion raised issues of central importance and
that immediate review was appropriate at this juncture. In particular,
counsel explained how a case involving a single misdemeanor charge was
fundamentally ditferent than a case that also included a charge of
manslaughter. Aeccordingly, the defense demonstrated that interlocutory
review was certain (o advance the ultimate termination of the casc.*

Judge Chun accepted the defense position. [irst, the judge refused
to sign the State’s proposcd Order. Second, Judge Chun signed an Order
which certificd the i1ssue for immediate review:

FURTHER, Defendant’s Motion for Cecrtification

Pursuant to RAP 2.3(b)(4) is GRANTED. The Court finds

and concludes that this Court’s Order Denying Defendant’s

Motion to Dismiss Count | involves controlling questions of

law as to which there are substantial grounds for a difference

of opinion and that immediate review of the Order may
materially advance the ultimate termination of the litigation.

4 Dwring earlier stages of the case, the State had notified the superior court that it was likely
to seek interlocutory review if the defense motion was to be granted. Nevertheless, the
State objected to the defendant’s request for certification.
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1I. ISSUES PRESENTED FOR REVIEW

1. Should direct review be granted where this case of
first impression — the prosecution of an employer for
felony manslaughter for the death of an employee
resulting from alleged safety violations — has broad
implications across the Washington business
landscape and therefore involves a fundamental and
urgent issue of broad public import which requires
prompt and ultimate determination?

2. Should direct review be granted, where the superior
courl cerlified that ils decision, in denying
defendant’s motion to dismiss, involves controlling
questions of law to which there is substantial ground
for a difference of opinion, and in so ruling
recognized the need for interlocutory appellate
guidance?

3. Should direct review be granted where the superior
court committed probable crror substantially altering
the status quo where the State — for the first time ever
in Washington — has charged an employer under the
general felony manslaughter statute for the death of
an employee resulting from alleged safety violations,
cven though there is a specific workplace death
statute, thereby violating Washington’s “general-
specifie” rule?

4, Should direct review be granted to clarify this
Court’s comments in State v. Gambie, 154 Wn.2d
457 (2005) with respect to a defendant’s mental stale
vis-g-vis the victim in a criminal negligence
homicide case?

III. GROUNDS FOR DIRECT REVIEW: THIS CASE
INVOLVES A FUNDAMENTAL AND URGENT ISSUE OF
BROAD PUBLIC IMPORT REQUIRING PROMPT AND
ULTIMATE DETERMINATION UNDER RAP 4.2(A)(4)

A, RAP 4.2(a)(4)
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A party may seek direcl review in this Court of: “A case involving
a fundamental and urgent issue of broad public import which requires
prompt and ultimale determination.” RAP 4.2(a)(4). The State’s novel
prosecution in this matter prescnts such a casc.

B. The Numrich Case is the First Time a Washington
Prosecutor Has Ever Charged an FEmployer with
Manslaughter Relating to a Workplace Fatality Accident

This is a case of first impression. The King County Prosccutor’s
Otfice charged an employcr with manslaughter relating 1o the death of his
employee caused by alleged safety violations. Both parties agree that no
prosecutor in Washington has ever previously filed such a charge.

'This is not happenstance. There is a specific WISHA statute that
criminalizes these very types of violations. RCW 49.17.190(3) provides
that “[a]lny employer who willfully and knowingly violates [applicable
health and safety standards|...and that violation caused death to any
employee shall, upon conviction be guilty of a gross misdemeanor and be
punished by a fine of not morc than one hundred thousand dollars or by
imprisonment for not more than six months or by both.”

The Washington legislature specifically enacted RCW 49.17.190(3)
to punish employers for workplace fatalities arising from health and safety

violations. Accordingly, charging Mr. Numrich with the general statute of
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manslaughter in the sccond degree violales Washinglon’s longstanding
“gencral-specific” rule.

C. The Manslaughter Charge Filed Against the Employer
in this Case Very Clearly Violates Washington’s
General-Specific Rule

Since as early as 1970, Washington has applied its own, unique
version of the “general-specific rule” when intcrpreting criminal statutes.
See, e.g., State v. Zornes, 78 Wn.2d 9 (1970). This rule provides that “where
a special statute punishes the same which is [also] punished under a general
statute, the special statute applies, and the accused can be charged only
under that statute.” Strafe v. Shriner, 101 Wn.2d 576, 580 (1984) (quoting
State v. Cann, 92 Wn.2d 193, 197 (1979).

Washington courls have applied this rule in a variety of contexts
involving criminal cases. See, e.g, Shriner, 101 Wn.2d at 580-83
(defendant who failed to rcturn rental car could not be charged under
general theft statute and should have been charged only with criminal
possession of a rental car statute); State v. Danforth, 97 Wn.2d 255, 257-59
(1982) (work rclease inmates could not be charged under general escape
stalute and should have been charged only under the specific failurc to
return to work release statute); Stare v. Walls, 81 Wn.2d 618, 622 (1972)
(defendant who presented another’s credit card at a restaurant could not be

charged under general larceny statute, but must instead be charged with
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crime of procuring meals by fraud); State v. Thomas, 35 Wn.App. 598, 604-
05 (1983) (elements of unlaw/(ul imprisonment are necessarily present in
situations where the offense of custodial interference is alleged). See afse
State v. Haley, 39 Wn.App. 164 (1984) (where facts supported
manslaughter or negligent homicide, it was the prosecutor’s duty, where an
automohile was involved, to charge negligent homicide).

The statutes at issuc in this case — Lhe general statute of manslaughter
in the second degree (RCW 9A.32.070) as alleged in Count | and the
specific statute in WISHA that punishes a violation of labor safety
regulations that result in death (RCW 49.17.190(3)) as alleged in Count 2 —
are concurrent statutes. For, each time an employer is guilty of the specific
offense, he is likewise guilty of the general olfense.

A side-by-side comparison of the elements of each offense

establishes this point;

OFFENSE MENS REA RESULT
MANSLAUGHTER CRIMINAL DEATH
2° NEGLIGENCE
RCW 45.17.190(3) WILFULL AND WORKPLACE
KNOWING DEATH

Each violation of the specific statute, RCW 49.17.190(3), requires

proot of a “willful” and “knowing™ violation of safety regulations that
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results in a workplace fatality.> More generally, each violation of RCW
9A.32.070 requires proof of “negligent” conduct that results in death.
Under Washington law, criminal negligence is defined as a “gross deviation
of the standard of care that a reasonable person would exercise in the same
situation,” RCW 9A.08.010(1)(d). Thus, the specific statute requires proof
of a greater mens rea (“willfully or knowingly™) than the general statute
(which requires proof only of eriminal negligence). In fact, Washington’s
pattern jury instructions establish that criminal negligence is established in
every case where there is proof of a higher mens rea (such as willful,
intentional, knowing or reckless conduct). See RCW 9A.08.010(2).

A very similar situation was presented in Danforth, supra. There,
the petitioners were on work release status. Danforth, 97 Wn.2d at 256.
While looking for work, the petitioners became intoxicated and tailed to
return to the work release center. fd  The pelitioners were arrested and
charged with escapc in the first degree. Id.  On appeal, the petitioners

argued that another statute, RCW 72.65.070, deals specifically with an

* WISHA does not defing willful and knowing behavior. Its implementing regulations
define willfulness as “an act committed with the intentional, knowing, or voluntary
disregard for the WISHA requirements or with plain indifference to employee safety.”
WAC 296-900-14020,

10
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escape from work release. /d at 257. 'This Court held that the general-
specific rule prohibited prosecution under the general “escape™ statute;

[W]e are of the opinion that the specific requirement
that the decfendant's conduct be willful under RCW
72.65.070 recognizes a valid legislative distinction between
going over a prison wall and not returning to a specified
place of custody. The first situation requires a purposeful
act, the second may occur wilhout intent to escape. It is casy
to visualize situations where a work releasc inmate failed to
return because of a sudden illness, breakdown of a vehicle,
etc. This explains the requirement of willtul action.

Finally, this interpretation of the two statutes is
necessary to give effect to RCW 72.65.070. RCW 72.65.070
ditters significantly from the general escape statute in that
the prosecutor must prove the farlure to return was willful.
Under RCW 9A.76.110, however, a conviction will be
sustained il the state demonstrates that the defendant
“knew that his actions would result in leaving confinement
without permission.” State v. Descoteaux, 94 Wn.2d 31, 35
(1980).

(Given the choice, a prosecutor will presumably elect
to prosecute under the gencral cscape statute because of its
lack of a mental intent requirement. Consequently, the result
of allowing prosecution under RCW 9A.76.110 is the
complete rcpeal of RCW 72.65.070. This result is an
impermissible polential usurpation of the legislative
function by prosecutors.
Danforth, 97 Wn.2d at 258-59.
The samc situation is presented here. By proceeding under the
gencral manslaughter statute, the State is simply required 1o prove that the

defendant was criminally negligent — or that his conduct amounted to a

gross deviation from the standard of care. Yet to proceed under the specific

11
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statute (RCW 10.73.190(3)), the State would need to prove that the
defendant engaged in a willful and knowing violation of the safety
regulations. The State should not be permitted to avert thc mental element
that the legislature had in mind when it enacted the specific WISIIA statute.

Relying on State v. Gamble, 154 Wn.2d 457 (2005), the State
attempts to differentiate manslaughter and the WISHA statute by arguing
that manslaughter in the second degree requires prool thal the delendant’s
mental state specifically related to the “risk of death.” See Response at 10-
11. In Gamble, this Court noted that the crime of manslaughter in the first
degree required proof that the defendant knew of, and disregarded, a risk
that death might occur. /d at 468. While this might be true of first degree
manslaughter, manslaughter in the second degree has no aflirmative mental
requirement., Because the defendant need not be aware of any such risk, it
is hard to imagine how the Gamble analysis could apply.® See, e.g., Gamble,
154 Wn.2d at 476 (Chambers, J., concurring) {explaining that manslaughter
in the second degree and second-degree felony murder involve “exactly the
same intent”). This Court is in the best position to clarify Gamble’s

applicability 1o second degree manslaughter.

¢ Appellant recognizes that the commentators to the WPICs have suggested that WPIC
10.04 might need to be modified in a manslaughter case. See WPIC 10.04 (Comments).
The cammentators note that Gamble’s extension to cases involving criminal negligence is
“implied.” However, the comments do not explain why a “similar rationale” should apply
in a case involving negligence, where the defendant need not be aware of the risk,

12
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Accordingly, the WISHA punishment scheme provides the exclusive
criminal remedy for the types of violations that have been alleged in this case.
Nevertheless, the State here attempts to break new ground by charging an
employer with felony manslaughter.”

D. The Potential Liability of Washington Employers for
Felony Manslaughter as a Result of Workplace Safety
Violations is an Urgent Issuc Warranting Prompt and
Ultimate Determination by this Court
This Court should accept review now to provide Washington
busincsses with prompt and authoritative guidanee on the pressing question
of whether an employer can be held criminally liable for felony
manslaughter and subject to a term of imprisonment as a result of safety
violations causing the death of an employee.

Washington State has a vibrant economy with a gross domestic

produet of over $500 billion.® According to recent Census figures there are

186,164 employers in Washington with a physical establishment.” And a

7 The unique features of the WISHA statute further make it clear that the legislature
intended RCW 49.17.190(3) to be the sole criminal statute applicable in cases of workplace
accident fatalitics. The statute allows for penalties that are not available in any other
misdemeanor-level offense. On the one hand, violators may be required to pay a stiff fine
(up to $100,000 for a first viulation of the provision), well beyond what is available in any
other misdemeanor offense. See RCW 9A.20.020. On the other hand, violators may be
sentenced to up to six months in jail, less than what would be available for conviction of
other gross misdemeanors. See id.

§ See Wikipedia, List of 1.8, States and Territories by GDP,
https://en.wikipedia ore/wiki/List of U.S._states and territoriss_by_GDP.

9 See United States Census Bureau,

13
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recent tally by the Small Business Administration showed there were
555,285 small businesses in Washington.!® Unfortunately, workplace
fatality 1s a reality. There are tens of thousands of workplace related injury

claims in Washington each year.'! In 2017, 75 traumatic work-related

incidents resulted in a worker's death.!2 In the last decade, there have been

681 traumatic work-related deaths. See id.

Washington’s economy depends on a predictable regulatory
framework. The legislature has chosen WISHA to the rcgulatory
framework for handling workplace safety. WISHA, in turn, provides a
specific statute criminalizing workplacc deaths caused by safety violations.

This case of first impression certainly involves an issue of broad
public import that is at least as fundamental, urgent and demanding prompt
and ultimate determination as other issues directly reviewed under this
Rule. See, e.g., State v. Chen, 178 Wn.2d 350 (2013)(redactions in criminal

defendant’s competency evaluation); Alverado v. WPPSS, 111 Wn.2d 424

hutps:, “wivw.census, goviguick facts facttable/wa/SBOGO 121 2#viewtap.

10 See U.S. Small Business Administration 2015 Figures,

hups:fiwww.sba gov/sitgs/defaull/files advocacy/Washington pdf.

I See

https://www.Ini. wa.gov/Claimsins/Insurance/DataStatistics/WorkersCompData/default.as
p. (in 2017 there were 29,029 compensable worker’s compensation injury ¢laims and
20,691 rejected worker's compensation injury claims).

12 See 2017 Washington State Work-Related Fatalities Report,
http:/fwww.Ini. wa.gov/Safety/Research/FACE/Files/2017 WorkRelatedFatalitiesInWaSt
ate. WAFACE.pdf.

14
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(1988) (mandatory urinalysis); Cougar Mountain Associates v. Kiny
Counfy, 111 Wn.2d 742 (1988) (subdivision application); Hartley v. State,
103 Wn.2d 768 (1985) (automobile wrongful death); /n re Marriage of
Hadley, 88 Wn.2d 649 (1977} (property division).

This case squarely presents the question of whether an employer can
be charged with felony manslaughter related 1o a workplace accident death
where Washington's legislature very clearly enacted a more specilic statule
to critninalize these very types of safety-related workplace fatalities, This
Court has yet to address this important question.

This Court should grant swift review and resolve these crucial
issues. The defense has presented issues of great public importance — and
the ruling 1n this case is sure to have broad ramifications for employers and
businesses throughout the State of Washington.

RESPECTFULLY SUBMITTED this 28™ day of September, 2018.

Z\/ £ G0

TODD MAYBROWN, WSBA #18557
COOPER OFFLENBLCHER. WSBA #40690
Attorneys for Appellant
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

RE: STATE’S MOTION TO AMEND

THE STATE OF WASHINGTON, )
Plaintiff, )
v, ) No. 18-1-00255-5 SEA

)

PHILLIP NUMRICH, )

Defendant. ) DECLARATION OF PATRICK HINDS
)
)

I, PATRICK HINDS, hereby declare as follows:

1.

I am a Senior Deputy Prosecuting Attorney in the King County Prosecuting Attorney’s
Office and am one of the prosecutors assigned to the above entitled case, and am familiar
with the records, files, and discovery therein.

The defendant is currently charged by way of Information with Manslaughter in the Second

Degree in violation of RCW 9A.32.070 (Count 1) and Violating of Labor Safety Regulation
with Death Resulting in violation of RCW 49.17.190(3) (Count 2). The date of violation for
both counts is January 26, 2016. The Information was filed on January 5, 2018.

At the time of filing and at the present time, the State believes that there is probable cause to
charge the defendant with either/both Manslaughter in the First Degree and Manslaughter in
the Second Degree.

Due to the King County Prosecuting Attorney’s generally conservative filing policy, in
January it was decided to file Manslaughter in the Second Degree and to reserve the decision
of whether to amend to Manslaughter in the First Degree or to add Manslaughter in the First
Degree as a charge in the alternative until the time of trial or until closer to the running of the
State of Limitations, whichever came first.

Per RCW 9A.04.080(1), the Statute of Limitations for Manslaughter in the First Degree is
three years from the date of violation. In this case, the statute will run on January 26, 2019.

Daniel T. Satterberg, Prosecuting Attorney

DECLARATION OF PATRICK HINDS RE: W554 King County Courthouse
STATE’S MOTION TO AMEND - 1 516 Third Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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10.

The defendant has moved for discretionary review of the Superior Court’s denial of his
motion to dismiss. If discretionary review is granted (in either the Supreme Court or the
Court of Appeals), the Superior Court will no longer have the authority to rule on the State’s
motion to amend the Information under RAP 7.2.

If discretionary review is granted, the State anticipates that the case will not be mandated
back to the Superior Court until after January 26, 2019.

As the State interprets the relevant case law, once the statute has run, the State would not be
able to amend the Information to change Count 1 to Manslaughter in the First Degree or to
add a count of Manslaughter in the First Degree as a charge in the alternative because,
although such an amendment would “relate back” to the original Information, it would
broaden the original charges. See State v. Warren, 127 Wn. App. 893, 896, 112 P.3d 1284
(2005).

Given all of the above, the State 1s moving to amend the Information now to add a count of
Manslaughter in the First Degree in the alterative because, if it does not, it will effectively
lose the ability to do so if discretionary review is granted.

The State’s motion to amend is not being brought to retaliate against the defendant for

seeking discretionary review, to gain an advantage in the appellate litigation, or for any other
improper purpose.

Under penalty of perjury under the laws of the State of Washington, I certify that the

foregoing is true and correct to the best of my knowledge and belief.

Signed and dated by me this 16th day of October, 2018 in Seattle, Washington.

R s/ s -

Patrick H. Hinds, WSBA #34049
Senior Deputy Prosecuting Attorney

Daniel T. Satterberg, Prosecuting Attorney

DECLARATION OF PATRICK HINDS RE: W554 I_(ing County Courthouse
STATE’S MOTION TO AMEND - 2 516 Third Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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A. IDENTITY OF RESPONDING PARTY

The State of Washington is the Respondent in this matter.

B. STATEMENT OF RELIEF SOUGHT

The State respectfully asks this Court to deny discretionary review.

C. FACTS RELEVANT TO THE MOTION

On January 26, 2016, the defendant’s reckless disregard for the
safety of his employees caused the death of Harold Felton. As a result of
his actions, the defendant, Phillip Numrich, is currently charged with
Manslaughter in the Second Degree under RCW 9A.32.070 (Count 1) and
Violation of Labor Safety Regulation with Death Resulting under RCW
49.17.190(3) (Count 2).! Appendix at 1-2.

Numrich is the owner and operator of Alki Construction LLC.?
Felton was Numrich’s employee and a long-time friend. On January 16,
2016, Numrich’s company started working to replace a sewer line ata
residence in West Seattle. For this project, Numrich used a method by
which a trench was dug down to cither end of the pipe to be replaced and

then a hydraulic machine was used to pull a new pipe through the old one,

! As discussed below, the State will be amending the Information to add a count of
Manslaughter in the First Degree under RCW 9A.32.060.

2 The substantive facts are drawn from the Certification for Determination of Probable
Cause prepared by WSDLI Satety and Health Officer Mark Joseph (Appendix at 3-7) and
the Joint Investigation of Alki Construction Memorandum prepared by Officer Joseph
and Assistant Attorneys General Cody Costello and Martin Newman (Appendix at 8-18).

-1-
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simultaneously bursting the old pipe and laying the new one into place.
One of these trenches—dug where the sewer line connected to the
house—was 21 inches wide, six feet long, and more than seven feet deep.

With a trench of this depth, there is a substantial risk that the
excavation could cave-in and injure or kill a worker inside. A number of
factors impact the risk of such a collapse. These include the soil condition
and type, the depth of the trench, and whether the soil was previously
disturbed. All of these factors increased the likelihood of collapse at the
project in West Seattle. By January 26", a number of other factors
increasing the likelihood of a collapse were also present: the trench had
been “open” for approximately 10 days and the soil was heavily saturated
from several days of rain.

Because of the danger posed to workers in trenches, Washington
has regulations that apply to job site excavations. For a trench the size of
the one at issue, these regulations required, inter alia, that the walls be
shored to prevent a cave-in. While shores were placed in the trench, the
shoring Numrich provided was wholly insufficient to safely stabilize it.

Also included in Washington regulations is the requirement that a
“competent person” regularly inspect any trenches and the protective
system installed in them. “Competent person” is a term defined by WAC

296-155-650 as someone “who can identify existing or predictable hazards
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in the surroundings that are unsanitary, hazardous, or dangerous to
employees.” Inspections by the “competent person” must be made daily
prior to the start of any work in a trench and must be repeated after every
rainstorm or other hazard-increasing occurrence. If the “competent
person” sees any evidence of a situation that could result in a possible
collapse, that person must remove all employees from the trench until
precautions have been taken to ensure worker safety. Numrich was the
only “competent person” at the job site during the project.

On January 26, 2016—10 days after the project started—Numrich,
Felton, and Maximillion Henry (Numrich’s other employee) were at the
job site. This was scheduled to be the last day of work on the project and
Numrich was under pressure from the home owners to complete it.
Shortly after 10:00 a.m., the new pipe had been pulled into place and
Felton was working in the trench closest to the house. Felton began using
a vibrating tool called a “Sawzall” in the trench. It is well known that this
tool can cause extensive vibrations in the ground, which can disturb the
soil and make a collapse more likely. Numrich noted and commented to
Henry on the dangerous nature of Felton™s use of the tool in the trench.

As noted above, Numrich was the “competent person” for the
project and was aware of all of the risk factors present at the site. In

addition, Numrich was aware that Felton’s use of a vibrating tool inside
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the trench was dangerous and further increased the risk of a collapse. He
was also aware that the ground around the trench had already been
recently vibrated and disturbed by the process of pulling the new pipe
through the old one. However, despite being aware of all these risks and
despite being the owner of the company, Felton’s friend, the person in
charge, and the “competent person” at the scene, Numrich made no effort
to halt Felton’s hazardous use of the tool and did not re-inspect the trench
after Felton was done using it. Instead, Numrich left to buy lunch.

Approximately 15 minutes atter Numrich left, the trench collapsed,
burying Felton under approximately seven feet of wet dirt. While the
Seattle Fire Department arrived at the scene shortly thereafter, rescuers
were unable to free Felton in time to save his life and he died of
compressional asphyxia.

The State filed charges against Numrich on January 5, 2018.
Appendix at 1-2. Numrich subsequently brought a motion to dismiss the
second-degree manslaughter charge, arguing that the State’s decision to
prosecute him for that crime violated both Washington’s “general-specific
rule” and his right to equal protection. Motion for Discretionary Review at

4.3 The State’s response brief was filed on June 13, 2018. Appendix at 19-

3 The State will hereinafter refer to Numrich’s Motion For Discretionary Review as
“MDR,” to the appendices attached thereto as “MDR App.,” and to Numrich’s Statement
Of Grounds For Direct Review as “SOG.”
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72. The trial court ultimately denied Numrich’s motion to dismiss, but
granted his motion for RAP 2.3(b)(4) certification. MDR App. A.*

D. GROUNDS FOR RELIEF AND ARGUMENT

Numrich seeks direct discretionary review of the trial court’s
ruling that the State’s prosecution of him for second-degree manslaughter

25

does not violate Washington’s “general-specific rule.”” A motion for
discretionary review may be granted only if the petitioner demonstrates
that the stringent requirements of RAP 2.3(b) are met. Furthermore, even
when a case meets one or more of the requirements allowing review under
RAP 2.3(b), the language of the rule itself indicates that this Court may
then accept discretionary review, not that it must. RAP 2.3(b). This Court

can and should still exercise its own judgment as to whether review 1is

appropriate under all the circumstances. In exercising its discretion, this

* Numrich’s briefing unfairly characterizes many of the procedural facts of this case in a
manner that casts the State in an undeservedly negative light. See MDR at 4-6; SOG at
3-5. This also accurred in briefing before the Superior Court and the State was
compelled to file a memorandum to correct Numrich’s recitation of the facts and to
ensure that the record was accurate. Appendix at 73-94. However, the majority of
Numrich’s current mischaracterizations relate to matters that are not relevant to the issues
before this Court. In that context, the State will not attempt to correct every such
instance, but will confine itself to addressing only those relevant to the current motion.

5 As noted above, the trial court also denied Numrich’s motion to dismiss on equal
protection grounds. However, while his briefing before this Court contains scattered
references to alleged equal protection violations (gee, e.g., MDR App. B at 2), Numrich
has neither briefed nor asked this Court to grant diseretionary review on this issue. Asa
result, the State will not address it in its briefing and objects to any attempt by Numrich
to raise it in his reply or otherwise.
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Court starts with the general rule that interlocutory review is highly
disfavored and the party seeking discretionary review must meet a heavy
burden of demonstrating that immediate review is justified. Minehart v.

Morning Star Boys Ranch, 156 Wn. App. 457, 462,232 P.3d 591 (2010),

In re Dependency of Grove, 127 Wn.2d 221, 235, 897 P.2d 1252 (1995).

Numrich argues that discretionary review is appropriate under
RAP 2.3(b)(2) and (4). However, Numrich has failed to demonstrate that
this case meets the requirements of either. Moreover, even if Numrich
established that this Court could accept review under either, he has still
failed to meet the heavy burden of showing that immediate interlocutory
review is appropriate.

1.  DISCRETIONARY REVIEW IS NOT WARRANTED
UNDER RAP 2.3(b)(2)

Under RAP 2.3(b)(2), discretionary review may be accepted if
“[t]he superior court has committed probable error and the decision of the
superior court substantially alters the status quo or substantially limits the
freedom of a party to act.” Here, Numrich has failed to establish either
that the Superior Court probably erred or that any error has altered the
status quo or limited his freedom to act.

a. Even If The Superior Court Probably Erred,
Discretionary Review Is Still Not Appropriate

Even if a trial court has committed probable error, that is not in and
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of itself a sufficient basis for this Court to take discretionary review under
RAP 2.3(b)(2). Rather, the party seeking review also bears the burden of
establishing the “effect prong” of the provision—that the erroneous
decision substantially altered either the status quo or his or her freedom to
act. Id. Numrich can demonstrate neither.

A trial court’s denial of a motion to dismiss is generally
insufficient to establish the effect prong of RAP 2.3(b)(2).° See State v.

Howland, 180 Wn. App. 196, 206, 321 P.2d 303 (2014). Numrich has

failed to present any argument as to how this case falls outside that general
rule. Nor has he presented any argument as to how the effect prong of
RAP 2.3(b)(2) has been met. Nor does the record present any basis to
conclude that it has. Here, the trial court denied a defendant’s motion to
dismiss a charge against him—a not uncommon event in the criminal
justice system. There is nothing about the ruling that substantially altered
the status quo or limited Numrich’s freedom to act. As result, Numrich
has failed to establish the effect prong of RAP 2.3(b)(2) and his motion for

review under this subsection should be denied for that reason alone.

6 The effect prong of RAP 2.3(b)(2) is intended to focus on the effects of injunctions and
similar orders that have immediate effect outside the courtroom. Geoffrey Crooks,
Discretionarv Review of Trial Court Decisions Under the Washington Rules of Appellate
Procedure, 61 Wash. L. Rev. 15341, 1547 (1986); Judge Stephen I. Dwyer, Leonard I.
Feldman, Hunter Ferguson, The Confusing Standards for Discretionary Review in
Washington and A Proposed Framework for Clarity, 38 Seattle U.L. Rev. 91 (2014).
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b. Numrich Has Not Shown That The Trial Court’s
Decision Was Probably Erroneous

It is well-established that when a defendant’s actions violate both a
specific and a general statute, the defendant should typically be charged

under the former rather than the latter. See State v. Shriner, 101 Wn.2d

576, 580, 681 P.2d 237 (1984). Numrich argued to the trial court that the
State’s prosecution of him for second-degree manslaughter violates this rule.
He now argues that the trial court committed probable error when it denied
his motion to dismiss on these grounds. His motion must fail because the
“general-specific rule” does not require dismissal of Count 1.

First, the “general-specific rule” is only applied when two statutes
address the same subject matter and conflict to the point that they cannot be
harmonized. State v. Conte, 159 Wn.2d 797, 810, 154 P.3d 194 (2007).
One way of determining this is to examine the elements of the statutes. If
the statutes create crimes with different elements, they simply cniminalize

different conduct and the rule does not apply. State v. Farrington, 35 Wn.

App. 799, 802, 669 P.2d 1275 (1983). That is the situation here.

Under RCW 9A.32.070, a person is guilty of second-degree
manslaughter if, “with criminal negligence, he or she causes the death of
another person.” In this context, a defendant acts with criminal negligence

when he “fails to be aware of a substantial risk that [death] may occur....”
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RCW 9A.080.010(1)(d); 2016 Comment to WPIC 10.04 (citing State v.

Gamble, 154 Wn.2d 457, 467-68, 114 P.3d 646 (2005)). As aresult,

second-degree manslaughter requires proof both that the defendant had the
mental state of “negligence™ and that this mental state specifically related

to the risk of death to the decedent. Gamble, 154 Wn.2d at 468-69.

Under RCW 49.17.190(3), a person 1s guilty of Violation of Labor
Safety Regulations with Death Resulting if the person is an employer who
willfully and knowingly violates a specified safety standard and that
violation causes the death of an employee. Thus, a criminal violation of
RCW 49.17.190(3) requires proof'that the defendant had the mental state of
“knowing” and proof that this mental state specifically related to the
violation of a safety provision. 1d.

As a result, the two crimes have different mens rea clements. A
violation of RCW 9A.32.070 requires proof that the defendant was negligent
as to the risk of death of the decedent. In that context, whether or not the
defendant violated a regulatory duty may be relevant in proving he was
criminally negligent, but the State is not required to prove that he knew he
was violating such regulations. In contrast, a violation of RCW 49.17.190(3)
requires proof that the defendant knew he was violating a safety regulation,
but the State is not required to prove that the defendant had any specitic

mens rea vis-a-vis the risk of death to the decedent. Because RCW
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9A.32.070 and RCW 49.17.190(3) have different elements, the “general-
specific rule” does not apply to them. Farrington, 35 Wn. App. at 802.
Numrich’s only real argument against this point is to assert that
second-degree manslaughter does not require the defendant to be aware of
a substantial risk that a death may occur because Gamble—which held
that the crime of manslaughter requires proof of the defendant’s mental
state vis-a-vis the death of the victim—only applies to first-degree
manslaughter. MDR at 18.” However, this is incorrect. The language this
Court used in Gamble established that its holding applied to both first- and
second-degree manslaughter. 154 Wn.2d at 469. Furthermore, this
Court’s Committee on Jury Instructions has read the logic of Gamble as
applying equally to second-degree manslaughter. 2016 Comment to
WPIC 10.04; 2016 Comment to WPIC 28.06. Finally, cases since Gamble
have assumed or explicitly held that Gamble applies to second-degree
manslaughter and that the mens rea at issue in the crime is negligence as

to the risk of death. State v. Henderson, 180 Wn. App. 138, 149, 321 P.3d

298 (2014), State v. Latham, 183 Wn. App. 390, 405 P.3d 960 (2014).

7 The argument that Gamble only applies to first-degree manslaughter plays a large role
in Numrich’s argument as to why this Court should take direct review. SOG at 6,12. The
State addresses Numrich’s argument on this point in more detail in its Answer To
Statement Of Grounds For Direct Review, filed under separate cover, and incorporates
that argument by reference here.
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Moreover, RCW 9A.32.070 and RCW 49.17.190(3) are directed at
different conduct. Read as a whole, the gravamen of the crime of second-
degree manslaughter is that the defendant negligently caused the death of
another. In contrast, the gravamen of RCW 49.17.190(3) is that the
defendant knowingly violated a health or safety regulation and that an
employee died as a result. While this distinction may be subtle, its
existence and importance is demonstrated by considering the points of the
respective laws. The obvious point of RCW 9A.32.070 is to prevent
people from acting negligently in a way that risks the death of others,
whereas the obvious point of RCW 49.17.190 is to require employers to
know and follow applicable safety regulations. As this case demonstrates,
there may be times where a defendant has violated both statutes. But there
1s nothing to suggest any intent on the part of the Legislature to preclude
the State from prosecuting such a defendant for both.

Second, the “general-specific rule” only applies when two statutes
are “concurrent.” Statutes are concurrent only when the “gencral” statute
is necessarily violated every time the “specific” one i1s. Shriner, 101
Wn.2d 580. As aresult, if it is possible to violate the latter without
violating the former, then the statutes are not concurrent and the “general-

specific rule” does not apply. See State v. Chase, 134 Wn. App. 792, 802-

03, 142 P.3d 630 (2006). Here, it is possible to violate RCW 49.17.190(3)
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without violating RCW 9A.32.070. As described above, the two statutes
have different elements. This difference in elements in and of itsell
demonstrates that it is possible to violate RCW 49.17.190(3) without also
violating RCW 9A.32.070.% Moreover, in its briefing to the trial court, the
State set forth a number of hypothetical examples in which a defendant
would have violated RCW 49.17.190(3) but would not have violated RCW
9A.32.070. Appendix at 32-34.

Despite this, Numrich argues that it is impossible to violate RCW
49.17.190(3) without also violating RCW 9A.32.070. MDR at 11-13.
However, his entire argument is premised on the assertion that, because
“knowing” is a higher level mental state than “criminal negligence,” proof
of the mens rea element in RCW 49.17.190(3) will necessarily prove the
mens rea element of RCW 9A.32.070. MDR at 11-13. But this assertion
oversimplifies and mischaracterizes the nature of the mens rea elements at
issue in the two statutes. Here, as described above, the mens rea elements
arc aimed at different objects—RCW 49.17.190(3) involves the knowing

violation of a regulation whereas RCW 9A.32.070 involves negligence as

1t is certainly true that, in this case, the State is arguing that the fact that Numrich
knowingly violated safety regulations is part of the proof that he acted negligently. The
test for concurrency, however, 1s based on what 15 possible given the elements of the
crime. Chase, 134 Wn. App. at 802-03. In that context, the specific facts of the instant
case are irrelevant to that determination. Id.
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to the risk of another’s death. Because the objects of the mens reas are
different, proof of the former will not necessarily prove the latter.

Third, the point of the “general-specific rule” is to assist courts in
determining and giving effect to legislative intent; specifically, by helping
to answer the question of whether the Legislature intended to preclude the

State from charging the more “general” statute. Conte, 159 Wn.2d at 803.

In that context, it is well recognized by this Court that the rule should be
“applied to preclude a criminal prosecution only where the legislative

intent is crystal clear.” Conte, 159 Wn.2d at §15 (emphasis added). In

this context, Washington courts—including this one—have explicitly
referred to the rule as one of statutory construction and/or have treated it
as such as they have used it to ascertain and give effect to legislative

mntent. Id.; State v. Heffner, 126 Wn. App. 803, 807, 110 P.3d 291 (2005),

State v. Thomas, 35 Wn. App. 598, 601-02, 668 P.2d 1294 (1983); State v.

Danforth, 97 Wn.2d 255, 257-58, 643 P.2d 8§82 (1982); Shriner, 101
Wn.2d at 580. As a result, when this Court uses the rule to determine
whether the Legislature intended one statute to preclude prosecution of
another when both apply, this Court must take into account the other
canons that it uses to construe statutes. These include the general rules
that courts must apply the construction that best tulfills the overall

statutory purpose and carries out clear legislative intent and must avoid

-13 -

State's Motion For Discretionary Review Appendix - 155
& Statement of Grounds For Direct Review



57151489

interpreting statutes in ways that leads to absurd results. See Inre
Marriage of Kovacs, 121 Wn.2d 795, 804, 854 P.2d 629 (1993); City of

Seattle v. Fontanilla, 128 Wn.2d 492, 498, 909 P.2d 1294 (1996), State v.

Contreras, 124 Wn.2d 741, 747, 880 P.2d 1000 (1994). Here, interpreting

and applying the “general-specific” rule as advocated by Numrich would
undercut the statutory purpose, thwart the intent of the Legislature, and
lead to absurd results.

RCW 49.17.190 is part of the Washington Industrial Safety and
Health Act of 1973 (WISHA). RCW 49.17.900. Subsection (3) of the
statute is nearly identical to 29 USCA § 666(¢) of the federal Occupational
Safety and Health Act of 1970 (OSHA). The express legislative history of
WISHA is extremely short and does not discuss the proposed criminal
sanctions contained in RCW 49.17.190. Rather, the only discussion in the
legislative history deals with the need to ensure that Washington’s statutes
would be at least as effective as OSHA in order to avoid federal
preemption. FEnacting the Washington Industrial Safety and Health Act of
1973: Hearing on SB 2389 Before the S. Comm. on Labor, 1973 Leg., 43™
Sess. at 2 (Feb. 2, 1973); See also RCW 49.17.010. Because of this, many
of the provisions of WISHA—including RCW 49.17.190(3)—are worded
very similarly, if not identically, to provisions in OSHA and are intended

to be analogous to them. Where the provisions of a Washington statute
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are identical or analogous to a corresponding federal provision, this Court
can look to federal authority, as the Legislature’s intent is presumed to be
identical to Congress’s. See Clarke v. Shoreline Sch. Dist. No. 412, King
Cty., 106 Wn.2d 102, 118, 720 P.2d 793 (1986).

Prior to the enactment of OSHA/WISHA, there was nothing that
precluded state prosecutors from bringing felony charges against
employers under existing state laws criminalizing homicide and assault.
Against that backdrop, it is clear that Congress did not intend that the
passage of OSHA would limit the ability of state prosecutors to bring such
traditional criminal charges against employers for acts committed in the
workplace. “Nothing in [OSHA] or its legislative history suggest that
Congress intended to...preempt enforcement of State criminal laws of
general application such as murder, manslaughter, or assault.” H.R. REP.

NO. 1051, 100" Cong., 2™ Sess. 10 (1988) (quoted in People v. Hegedus

432 Mich. 598, 623 n.25, 443 N.W.2d 127 (1989)). Given the above, it is
evident that neither Congress nor the Washington Legislature intended the
inclusion of a gross misdemeanor provision in OSHA/WISHA to preclude
Washington prosecutors from being able to bring homicide charges under
state law against employers following workplace fatalities.

Finally, accepting Numrich’s argument that the Legislature

intended for RCW 49.17.190(3) to preclude prosecution under RCW
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9A.32.070 in circumstances where both applied would require this Court
to violate the general rule that statutes should not be construed in manner
that leads to absurd results. Contreras, 124 Wn.2d at 747. In its briefing
to the trial court, the State set forth a number of examples of the
absurdities that would follow from adopting Numrich’s interpretation.
Appendix at 40-41. Since these absurd results flow logically and
inexorably from Numrich’s argument, this demonstrates that his
interpretation is incorrect and should be rejected.

2. DISCRETIONARY REVIEW IS NOT WARRANTED
UNDER RAP 2.3(b)(4)

Under RAP 2.3(b)(4), discretionary review may be accepted if
“|t]he superior court has certified. . .that the order involves a controlling
question of law as to which there is substantial ground for a difference of
opinion and that immediate review of the order may materially advance
the ultimate termination of the litigation.” However, a trial court’s
certification is not the end of the inquiry. Rather, this Court can and
should conduct its own independent analysis of whether the requirements
of RAP 2.3(b)(4) have been met. Moreover, as noted above, even if this
Court concludes that they have, it can and should still exercise its own
Judgment as to whether discretionary review is appropriate and starts with

a heavy presumption that it is not. RAP 2.3(b); Moming Star Boys Ranch,
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156 Wn. App. at 462; In re Grove, 127 Wn.2d at 235. Here, despite the
trial court’s certification, Numrich has failed to establish that this matter
actually meets the requirements of RAP 2.3(b)(4).

As an initial matter, Numrich has not shown that the trial court’s
decision involves a legal question as to which there is a substantial ground
for a difference of opinion. The law regarding the “general-specific rule”
and how it is used to analyze two statutes is well settled. Here, as
discussed at length above, the trial court’s decision was correct under that
law. Similarly, as discussed above and in even more detail in the State’s
Answer To Statement Of Grounds For Direct Review, Gamble’s
applicability to second-degree manslaughter flows logically from the
analysis in Gamble itself and has been accepted by virtually every legal
authority that has reviewed the matter.” While Numrich is able to
articulate arguments as to why he believes the trial court was incorrect, the
rule requires more. The phrase “substantial ground for difference of
opinion”—as used in RAP 2.3(b)(4)—does not simply mean that the

petitioner disagrees with the lower court and/or has come up with an

? The only contrary authority cited by Numrich is Justice Chambers’s concurring opinion
in Gamble itself. MDR at 19-20; SOG at 12. With all due respect to Justice Chambers,
this concurrence is of hmited utility and authority on the point as it consists of little more
than a summary statement without any supporting analysis or citation to other authority
and was—self-evidently—not the conclusion adopted by the majority of this Court. 154
Wn.2d at 476 (Chambers, I., concurring).
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interesting argument or legal theory as to why the court was wrong,
Rather, it generally implies the existence of “two different, but plausible,
interpretations of a line of cases™ that generally manifests itself as an

existing conflict in the appellate case law. Klamath Irr. Dist. v. United

States, 69 Fed. Cl. 160, 163 (2005).1° Numrich cites to no such legal
background for this case, nor is the State aware of any.

Moreover, Numrich has failed to show that discretionary review
will materially advance the termination of the litigation. Ewven if this
Court were to accept review and rule in Numrich’s favor, he will still face
felony manslaughter charges. Numrich’s entire argument to this Court is
that the State is precluded from prosecuting him for second-degree
manslaughter. By its own terms Numrich’s argument does not apply to
first-degree manslaughter. Here, the State intends to add a count of
Manslaughter in the First Degree to the charges against Numrich.!! The
State’s motion to amend the Information is in the process of being
scheduled and there is no basis to conclude that it will not be granted. As

a result, despite Numrich’s assumption/assertion to the contrary,

10 The language of RAP 2.3(b)(4) was adapted from 28 USCA §1292(b) and federal cases
interpreting that provision are instructive by analogy. Karl B. Tegland, 2A Washington
Practice Series, Rules Practice, Part ITI, RAP 2.3 (Tthed.).

11 This 1s addressed in more detail in the attached Declaration of Patrick Hinds.
Appendix at 95-96.
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regardless of this Court’s ruling on the substantive issue, he will still face
a felony manslaughter charge.

Furthermore, even if the State did not add first-degree
manslaughter charges and even if this Court were to accept review and
rule in Numrich’s favor, he will still face criminal trial for violating RCW
49.17.190(3). Numrich attempts to address this point by asserting that the
proceedings will be different for a case that involves only a gross
misdemeanor. MDR at 20. But this argument fails for two reasons. First,
it is disingenuous to suggest that the trial in this case will be substantially
different if it involves only the violation of RCW 49.17.190(3). Here,
both counts stem from the same series of events and the trial will be
essentially identical—in terms of the witnesses called and the evidence
adduced—regardless of whether it involves both counts or just Count 2.
Indeed, even if both counts are tried, it will likely be the violation of RCW
49.17.190(3) that will require more effort, investigation, and litigation due to
its rarcness, technical nature, and the lack of established pattern jury
instructions and other materials. Second, even were that not the case,
Numrich’s argument simply misses the point—even if this matter were to go
to trial solely on the violation of RCW 49.17.190(3), it would still be going
to trial. Given that fact alone, it cannot be said that interlocutory appeal will

materially advance the termination of the litigation.
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E. CONCLUSION.

Numrich asserts that “important judicial resources will be saved” if
this Court grants discretionary review. MDR at 20. But that is simply not
the case. Litigation in this matter will not end if this Court grants review
because, regardless of its decision on the merits, the matter will still go
back to the Superior Court for trial. If a conviction results, Numrich will
doubtlessly appeal and the case will end up before an appellate court in the
future. This is exactly the sort of piecemeal appellate litigation that makes
this Court appropriately reluctant to grant discretionary review and
“simply substitute two long and expensive appeals for two long and

expensive trials.” Crooks, Discretionarv Review at 1550. For this reason,

as well as all of the other reasons discussed above, Numrich’s motion for

discretionary review should be denied.

DA'TED this 18th day of October, 2018.
Respecttully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

o PE Y Sy
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Deputy Prosecuting Attorneys
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A. IDENTITY OF RESPONDING PARTY

The State of Washington is the Respondent in this matter.

B. STATEMENT OF RELIEF SOUGHT

The State respectfully asks this Court to find that there are no

grounds for direct review pursuant to RAP 4.2(a).

C. FACTS RELEVANT TO THE MOTION

On January 26, 2016, the defendant, Phillip Numrich, caused the
death of his employee and long-time friend, Harold Felton. As a result of
his actions, Numrich is currently charged with Manslaughter in the Second
Degree under RCW 9A.32.070 (Count 1) and Violation of Labor Safety
Regulation with Death Resulting under RCW 49.17.190(3) (Count 2).
The State will be amending the Information to add a count of
Manslaughter in the First Degree under RCW 9A.32.060.

Numrich moved the Superior Court to dismiss Count 1 based on
the argument that Washington’s “general-specific rule” prohibits the State
from prosecuting him for second-degree manslaughter. This motion was
denied and Numrich now seeks discretionary review of that decision and

direct review in this Court.!

! Numrich’s Motion For Discretionary Review will hereinafter be referred to as “MDR”
and his Statement of Grounds For Direct Review will hereinafter be referred to as
G&SOG"’?

-1-
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The facts surrounding Numrich’s crimes are described in greater
detail in the State’s Answer To Motion For Discretionary Review, which
has been filed concurrently under separate cover. That factual recitation is
incorporated by reference and will not be repeated here in the interest of
avoiding needless duplication.

D. GROUNDS FOR RELIEF AND ARGUMENT

L. DIRECT REVIEW IS NOT WARRANTED

As discussed at length in the State’s concurrently filed Answer To
Motion For Discretionary Review, this case does not meet the criteria set
forth in RAP 2.3(b) for discretionary review. But even if it did, it does not
meet the criteria for direct review of a Superior Court decision by this
Court. Numrich argues that review should be granted pursuant to RAP
4.2(a)(4). SOG at 6-7. However, Numrich has failed to demonstrate that
this case presents a “fundamental and urgent issue of broad public import
that requires prompt and ultimate determination” as required by that
subsection. Therefore, this Court should deny Numrich’s request for
direct review.

The vast majority of Numrich’s Statement of Grounds For Direct
Review consists of a pared down version of his argument in support of his
motion for discretionary review—that Washington’s “general-specific

rule” prohibits the State from prosecuting him for second-degree

-2
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manslaughter. Compare SOG at 7-13 with MDR at 7-18. The State has
responded to this argument at length in its Answer to that motion. That
response is incorporated by reference and will not be repeated here in the
interest of avoiding needless duplication. But even if discretionary review
was warranted, Numrich has failed to explain how either the nature of the
legal issue or the merits (or lack thereof) of his claims establish a basis for
this Court to take direct review under RAP 4.2(a)(4).

Numrich does present two additional argument as to why this
Court should grant direct review. Neither is persuasive.

First, Numrich claims that direct review is appropriate because
“this Court is in the best position to clarity Gamble’s? applicability to
second degree manslaughter.” SOG at 12. As set out in more detail in the
State’s Answer To Motion For Discretionary Review, one of the reasons
that the “general-specific rule” does not bar the State from prosecuting
Numrich for second-degree manslaughter is that the crimes of Violation of
Labor Safety Regulation with Death Resulting and Manslaughter in the

Second Degree have different mens rea elements. Under State v. Gamble,

second-degree manslaughter requires proof both that the defendant had the

mental state of “negligence” and that this mental state specifically related

% State v. Gamble, 154 Wn.2d 457, 114 P.3d 646 (2005)
-3-
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to the risk of death to the decedent. 154 Wn.2d at 468-69. The State is
not required, however, to prove that the defendant willfully and knowingly
violated a health or safety regulation. RCW 9A.32.070. RCW
49.17.190(3), in contrast, requires the opposite—the State must prove that
the defendant willfully and knowingly violated a health or safety
regulation, but need not prove that the defendant acted with criminal
negligence vis-a-vis the risk of the decedent’s death. Because the statutes
have different elements, the “general-specific rule” does not apply to

them. See State v. Farrington, 35 Wn. App. 799, 802, 669 P.2d 1275

(1983).

Numrich’s sole response to this point is to argue that Gamble only
applies to first-degree manslaughter and not to second-degree. MDR at
18; SOG at 6,12. Numrich, therefore, asserts that direct review is
warranted so that this Court can “clarify” Gamble. SOG at 6,12. But
Gamble does not require clarification. Aside from his bare assertion,
Numrich presents no compelling argument as to why the mens rea for
first-degree manslaughter would specifically relate to the risk of the
decedent’s death but the mens rea for second-degree manslaughter would

not. Nor is any logical basis for such a distinction apparent to the State.
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Beyond that, the case law and legal authorily overwhelmingly
contradict Numrich’s position.* The language this Court used in Gamble
itself implicitly established that its rationale and holding applied to both
first- and second-degree manslaughter. In relevant part, this Court stated:

[M]anslaughter does require proof of a mental element

vis-a-vis the killing. See RCW 9A.32.060(1)(a)

(recklessness); see also RCW 9A.32.070(1) (criminal

negligence).

154 Wn.2d at 469 (emphasis in original). If this Court meant its holding
to apply only to first-degree manslaughter, it would have said that in the
above statement rather than using the general term “manslaughter” which
applies equally to both degrees of the crime. Similarly, this Court would
not have referred to both “recklessness” (the level of mens rea for tirst-
degree manslaughter) and “‘criminal negligence” (the level of mens rea for
second-degree manslaughter) in this passage unless it intended its holding

to apply to both. Moreover, this Court’s Committee on Jury Instructions

has read the logic of Gamble as applying equally to second-degree

3 The only authority cited by Numrich as supporting his position is Justice Chambers’s
concurring opinion in Gamble itself. MDR at 19-20; SOG at 12. With all due respect to
Justice Chambers, this concurrence 1s of limited utility and authority on the point as it
consists of hittle more than a summary statement without any supporting analysis or
citation to other authority and was—self-evidently-—not the conclusion adopted by the
majority of this Court. 154 Wn.2d at 476 (Chambers, I., concurring).

-5-
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manslaughter. In its Comments on both WPIC 10.04* and WPIC 28.06,°

the Committee indicated that, under Gamble, the definition of “criminal

negligence” given to the jury in a second-degree manslaughter case must
specify that the object of the defendant’s mens rea was the risk of death.
2016 Comment to WPIC 10.04; 2016 Comment to WPIC 28.06. Finally,
cases subsequent to Gamble have assumed or explicitly held that Gamble
applies to second-degree manslaughter and that the mes rea at issue in
second-degree manslaughter is specifically negligence as to the risk of

death. State v. Henderson, 180 Wn. App. 138, 149, 321 P.3d 298 (2014),

State v. Latham. 183 Wn. App. 390, 405, P.3d 960 (2014).

Moreover, even if Gamble did require “clarification,” that is not in
of itself a basis for direct review by this Court. In this context, Numrich’s
sole argument for direct review appears to be the assertion that, because
Gamble was decided by this Court, this Court—rather than the Court of
Appeals—should be the one to clarify its holding. However, while there
may be some surface appeal to this argument, it is not a basis for direct
review under RAP 4.2(a). Under Washington’s hierarchical system of
courts, the Courts of Appeal routinely handle appeals and address issues

where they are called on to analyze and clarify prior holdings of this

4 “Criminal Negligence—Definition”

5 “Manslaughter—Second Degree—Criminal Negligence—LElements”

-6 -
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Courl. The mere fact that the holding that Numrich argues needs
clarification arises from a decision of this Court (rather than a decision of
the Court of Appeals) does not establish that the case involves a
“fundamental and urgent issue of broad public import that requires prompt
and ultimate determination” warranting direct review under RAP
4.2(a)4).

Given all of the above, Gamble clearly applies to second-degree
manslaughter. And even if Gamble needed clarification on this point, that
would not be a basis for direct review by this Court. As a result,
Numrich’s request that this Court take direct review to “clarify” Gamble is
unpersuasive.

Second, Numrich argues that direct review 1s warranted because
“the potential liability of Washington employvers for felony manslaughter
as a result of workplace safety violations is an urgent issue warranting
prompt and ultimate determination by this Court.” SOG at 13. Numrich’s
argument should be rejected because, despite his claim to the contrary,
what is really at issue in this case is actually a very narrow question that
impacts a very small number of employers.

In making his argument, Numrich refers to the state of
Washington’s economy and the need for a “predictable regulatory

framework.” SOG at 13-14. In doing so, Numrich’s clear intent is to

-7
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paint himself as being a representative example of the hundreds of
thousands of small businesses operating in Washington. But this does not
hold up to even cursory scrutiny. The overwhelming majority of
Washigton employees are not killed on the job. Of those few who
unfortunately are, even fewer are killed as a result of their employer’s
negligence or failure to follow safety regulations.® When that does occur,
it is unquestioned that the employer can be charged with a crime if he or
she knowingly violated safety regulations and negligently caused the
employee’s death.

The only question presented by Numrich’s motion for
discretionary review is which crime or crimes that extraordinarily small
number of potential defendants can be charged with. And Numrich has
not presented any information demonstrating that a significant number of
Washington state employers are being in any way impacted by uncertainty
regarding the narrow question of whether they will be charged with a

felony or with a gross misdemeanor if their actions lead to an employee’s

¢ As Numrich states, the Washington State Work Related Fatalities Report issued by the
Washington Department of Labor and Industries for 2017 lists 75 traumatic work -related
mncidents that resulted in the worker’s death during that year. SOG at 14. But while any
such death is a tragedy, a closer look at the report is instructive because the vast majority
of those 75 deaths occurred in situations in which there is no indication that the employer
was (or could have been) negligent or in violation of a saflety regulation.

http:/Ini. wa.gov/Safety/Research/FACE/Files/2017 WorkRelatedFatalitiesinWaState W
AFACE.pdf
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death. Rather, the vast majority of Washington employers simply follow
required safety regulations and do not act negligently because it is the
right thing to do, because they want to follow the rules, because they want
to avoid hurting their workers, and/or because they do not want to be
charged with any crime.

Here, the 1ssue raised in Numrich’s motion for discretionary
review—whether or not he can be prosecuted for manslaughter—is
obviously of great concern to Numrich himself. But he has wholly failed
to establish that it is an issue of “broad public import™ to Washington
employvers as a whole, let alone one that “requires prompt and ultimate
determination.” As a result, he has not met the requirements of RAP
4.2(a)(4).

E. CONCLUSION.

For all the above reasons, direct review is not warranted. The
Superior Court’s denial of Numrich’s motion to dismiss is not
fundamental, urgent, or of broad public import. The motion for direct

review should be denied.

DATED this 18th day of October, 2018.
Respectfully submitted,

DANIEL T. SATTERBERG

-9.
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King County Prosecuting Attorney
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Hinds, Patrick

From: Hinds, Patrick

Sent: Thursday, October 18, 2018 5:08 PM

To: Todd Maybrown; Cooper Offenbecher

Cc: Alexander, Eileen

Subject: RE: State v. Phillip Numrich - need to set a hearing
Attachments: Numrich - Hinds Declaration re Mot to Amend.pdf
Todd,

It would have been our preference to hold off on this motion. The reason that the State is bringing it now is because we
cannot wait; if discretionary review is granted, the practical consequence will be to preclude the State from being able
to amend. So we don’t have a choice—we have to move to amend now or else the option will be lost to us. This is
addressed in more detail in the attached declaration, which is also included in the appendix to the State’s answer to the
maotion for discretionary review that was filed today.

Under Section 14 of the KC Superior Court Criminal Department Manual {which is the equivalent of a local rule on point
per LCrR 1.1), motions to amend are properly set on the 8:30 Expedited Motions Calendar via an email to the court and
are not subject to the time provisions that govern full criminal motions. Given the underlying concern re: timing that is
the whole reason we’re bringing this motion at this stage, it has to be addressed within the next two weeks (because,
per the October 1 letter from the Supreme Court, the motion for discretionary review is going to be considered on the
November 1 motion calendar). Having said that, we are also aware of the fact that you are in trial in Kent at the
moment and we’re willing to work with you to make it possible for you to appear. We are not trying to squeeze an
advantage out of the fact that you're in trial down there. So...although this is a Seattle case, the State would be willing
to agree to have the motion specially heard at the MRIC. Similarly, although expedited motions are usually only heard
Monday-Thursday mornings, the State would be willing to agree to have the motion specially heard on a Friday or at a
time other than 8:30 if the court agrees (subject to our availability). Finally, the State would be willing to agree that the
amendment—if granted—would be granted without prejudice to the defense being able to renew its objection to the
amendment and/or move to dismiss at a later time.

I’'m happy to discuss this with you and/or Cooper in more detail in person or by phone if you wish. I'm using email
simply to be as expeditious as possible because | know you're in trial in Kent. Given all of the above, what are the
days/times in the next two weeks that would work for the defense to have the motion heard—particularly if the court
would agree to have it heard at the MRIC and/or at a special time?

Finally, we are on notice that you will file a motion to dismiss and will ask for an evidentiary hearing if we move to
amend. We have complied with our obligations under CrR 4.7 and Brady and will continue to do so. However, the
materials you have asked for are not covered by either and we will not turn them over in response to your discovery
request. At you have asked, | am treating your email as a request for public disclosure and will forward it ASAP to the
KCPAO personnel who process and respond to such requests.

Patrick

Patrick Hinds

King County Prosecuting Attorney's Office
Senior Deputy Prosecuting Attorney
Economic Crimes Unit

1
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(206) 477-1181 (office)

From: Todd Maybrown <Todd@ahmlawyers.com>

Sent: Thursday, October 18, 2018 11:56 AM

To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; Cooper Offenbecher <Cooper@ahmlawyers.com>
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>

Subject: RE: State v. Phillip Numrich - need to set a hearing

Patrick:

This is an extraordinary motion — given the timing and obvious prejudice that may flow. The defense will not agree to
have this motion heard on shortened time and/or without a full hearing. | will need to be present for such a hearing. |
am in trial, as you well know, and will not be available over the next few weeks.

If you file this motion to amend, we will file an opposition and a motion to dismiss this case pursuant to CrR 8.3(b) based
upon government mismanagement. We may raise additional issues as well. We will ask for an evidentiary hearing
pertaining to that motion. We will ask for a special setting — % day — to litigate these issues.

We are now asking for you to produce all of your office’s documents and communications relating to this case (including
all of your communications — whether they be by email, phone, text, personal computer, etc.), including your office’s
blue notes, emails, memoranda, etc. If you refuse, we will file a formal motion for discovery. Please consider this email
as a request for public disclosure as well. | need a response before we attempt to schedule this motion.

Todd

Todd Maybrown

Allen, Hansen, Maybrown & Offenbecher, P.5.
One Union Square

600 University Street, Suite 3020

Seattle, Washington 98101-4105

{206) 447-9681 - Phone

(206) 447-0839 - Fax

www.ahmlawyers.com

The information contained in this message is intended only for the addressee or addressee's authorized agent. The message and enclosures may contain
information that is privileged, confidential, or otherwise exempt from disclosure. If the reader of this message is not the intended recipient or recipient's authorized
agent, then you are notified that any dissemination, distribution or copying of this message is prohibited. If you have received this message in error, please notify
the sender by telephone and return the original and any copies of the message by mail to the sender at the address noted above.

From: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>

Sent: Thursday, October 18, 2018 11:07 AM

To: Todd Maybrown <Todd@ahmlawyers.com>; Cooper Offenbecher <Cooper@ahmlawyers.com>
Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>

Subject: State v. Phillip Numrich - need to set a hearing

Todd and/or Cooper,

In light of the possibility that an appellate court (either SCt or COA) may take discretionary review and the impact that
would have on the State’s ability to amend charges (due to the running of the three year statute of limitations during
the time that the Superior Court would not have authority to rule on a motion to amend), the State needs to set a
hearing to amend the Information in Mr. Numrich’s case now. A copy of the First Amended Information is attached.

2
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As a courtesy, | wanted to reach out to you re: scheduling before contacting the court. My understanding is that thisis a
motion that will be addressed on the 8:30 calendar in 1201. | am available any day next week (except Friday the 26'%)

and any day the week after that (except Monday the 29™). If you could let me know your availability as soon as possible,
[ would much appreciate it.

Sincerely,
Patrick

Patrick Hinds

King Caunty Prasecuting Attarney's Office
Senior Deputy Prosecuting Attorney
Economic Crimes Unit

(206) 477-1181 (office)

3
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Hinds, Patrick

From: Court, Ferguson

Sent: Monday, October 22, 2018 2:02 PM

To: Cooper Offenbecher; Hinds, Patrick; Todd Maybrown; SeaCriminalMotions

Cc: Alexander, Eileen

Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

Good afternoon Counsel,
The Court will set the hearing for Wednesday, October 31, 2018 at 2:00 p.m. in E-713.

Thank you,

Kiese L. Wilburn

Bailiff to the Honorable Marshall Ferguson, Department 31
Assistant Chief Criminal Judge: October 1t - October 315
King County Superior Court

Phone: 206-477-1513 | Email: Ferguson.Court@kingcounty.gov

From: Cooper Offenbecher <Cooper@ahmlawyers.com>

Sent: Monday, October 22, 2018 1:26 PM

To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; Court, Ferguson <Ferguson.Court@kingcounty.gov>; Todd
Maybrown <Todd@ahmlawyers.com>; SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>

Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>

Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

Good afternoon,

On October 30 | have a 1:00 case scheduling hearing in 1201 and could be available after that hearing is
completed. However, should the Court have availability anytime on 10/31, the defense would request that the hearing
be set on 10/31 instead of 10/30.

The defense will be filing a written objection to the State’s Motion to Amend, but will not be able to have that
completed until next week, given that Mr. Maybrown is in trial at the RIC and | am out of the office until 10/29. 10/30is
also the defense’s deadline for filing Reply briefing regarding the pending Motion for Discretionary Review in the State
Supreme Court.

Given the foregoing, if the Court has any availability on 10/31 the defense respectfully expresses its preference for that
date given the briefing and scheduling obligations.

Thank you.
Cooper

Cooper Offenbecher

Attorney at Law

Allen, Hansen, Maybrown & Offenbecher, P.S.
600 University Street, Suite 3020

1
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Seattle, WA 98101
Phone: 206-447-9681
Fax: 206-447-0839
www.ahmlawyers.com

IMPORTANT: The information contained in this message is intended only for the addressee or addressee's authorized
agent. The message and enclosures may contain information that is privileged, confidential, or otherwise exempt from
disclosure. If the reader of this message is not the intended recipient or recipient's authorized agent, then you are
notified that any dissemination, distribution, or copying of this message is prohibited. If you have received this message
in error, please notify the sender by telephone and return the original and any copies of the message by mail to the
sender at the address noted above.

From: Hinds, Patrick

Sent: Monday, October 22,2018 10:23 AM

To: Court, Ferguson; Todd Maybrown; SeaCriminalMotions; Cooper Offenbecher

Cc: Alexander, Eileen

Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

The State is available at that date/time/location.

If the defense is not available, the State would note that (as discussed below), the defendant’s motion for discretionary
review in the Supreme Court (of his motion to dismiss Count 1 of the current Information) is set for oral argument at
2:30 p.m. on November 1°%. | have been informed that the commissioner may very well issue a ruling on that motion
later in the day. If discretionary review is granted, the practical effect would be to likely preclude the State from being
able to amend the charges (as addressed in more detail in the attached motion and order). As a result, the State’s
motion needs to be addressed at some point prior to that hearing. As also previously mentioned, in order to
accommodate that, the State would have no objection to having the motion heard at the MRIC if that is more
convenient to the defense. The table below shows the dates/times the State could currently be available for a hearing
at both courthouses.

State's Seattle MRJC
Availability

10/23 (Tues) 8:30-4:30 8:30-4:30

10/24 §:30-4:30 §:30-4:30
10/25 8:30-4:30 8:30-4:30
10/26 11-3:30 11-2:30

10/29 (Mon) | 8:30-4:30 | 8:30-4:30

10/30 8:30-4:30 8:30-4:30
10/31 §:30-4:30 8:30-4:30
11/1 8:30-1:30 8:30-1:30
Thank you,
Patrick

Patrick Hinds

King County Prosecuting Attorney's Office
Senior Deputy Prosecuting Attorney
Economic Crimes Unit

2
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(206) 477-1181 (office)

From: Court, Ferguson

Sent: Monday, October 22, 2018 9:33 AM

To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; Todd Maybrown <Todd @ahmlawyers.com>; SeaCriminalMotions
<SeaCriminalMotions@kingcounty.gov>; Cooper Offenbecher <Cooper@ahmlawyers.com>

Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>

Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

Good morning Counsel,

This matter shall be addressed on the record. Are parties available next Tuesday, October 30t at 1:00 p.m. in
E-713?

Starting November 1¢t, Judge Spector will be the Assistant Chief Criminal Judge and you will work with her
Court on scheduling.

Thank you,

Kiese L. Wilburn

Bailiff to the Honorable Marshall Ferguson, Department 31
King County Superior Court, Room E-713

Phone: 206-477-1513 | Email: Ferguson.Court@kingcounty.gov

CRIMINAL MATTERS
Assistant Chief Criminal Jjudge Marshall Ferguson: October 1% - October 31%
Assistant Chief Criminal Judge julie Spector: November 1t - November 30t

From: Hinds, Patrick

Sent: Friday, October 19, 2018 4:30 PM

To: Todd Maybrown <Todd@ahmlawyers.com>; SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Cooper
Offenbecher <Cooper@ahmlawyers.com>

Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>; Court, Ferguson <Ferguson.Court @kingcounty.gov>
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

Mr. Maybrown’s points are all issues that he can assert as part the defense’s opposition to the motion to amend and the
State will not argue them via email. The State is following the rules and the court’s procedures in noting and setting this
motion. The defense cannot preclude the State from having an expedited motion heard in a timely manner by the
simple expedient of claiming to be unavailable at any point over the next 8 court days. The State has offered to make
itself available over a broad range of dates and times at multiple courthouses to allow the matter to be special

set. However, if the defense refuses to agree to any date/time/location, the State would ask that this be set before
Judge Ferguson for his next available hearing.

Sincerely,
Patrick

Patrick Hinds
King County Prosecuting Attorney's Office

3
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Senior Deputy Prosecuting Attorney
Economic Crimes Unit

(206) 477-1181 (office)

From: Todd Maybrown <Todd@ahmlawyers.com>

Sent: Friday, October 19, 2018 3:55 PM

To: SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Hinds, Patrick <Patrick.Hinds@kingcounty.gov>;
Coaoper Offenbecher <Cooper@ahmlawyers.com>

Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>; Court, Ferguson <Ferguson.Court @kingcounty.gov>
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

The defense is not available for a hearing on any of the proposed dates. There is no emergency circumstances in this
case. In fact, the parties were before the motion court (Judge Ferguson) on October 1, 2018 and there was no mention
of any need for an amendment. This is pure gamesmanship.

It is important to point out what is really motivating the State in this case. On August 23, 2018, after months of
litigation, this Court certified a legal question for appellate review (see attached). The State is now hoping to use this
11'*"-hour amendment to block Mr. Numrich’s efforts to obtain appellate review in this case. The State contends that
this issue must be decided before November 1, 2018, simply because the Washington Supreme Court has recently
scheduled oral argument on that date (see attached).

| cannot be expected to respond to this 11"-hour motion as | am in trial before Judge Bender at the MRIC. See State v.
Kime, No. 15-1-04719-8 KNT. Moreover, the defense must be afforded a fair opportunity to file a written response to
the State’s motion. As | explained to Mr. Hinds yesterday, in light of the State’s unfair tactics the defense is planning to
file: (1) a motion for discovery relating to the issues before this court and (2) a motion to dismiss pursuant to CrR
8.3(b). All of these issues will need to be resolved BEFORE the court can rule upon the State’s Motion to Amend.

Todd

Todd Maybrown

Allen, Hansen, Maybrown & Offenbecher, P.S.
One Union Square

600 University Street, Suite 3020

Seattle, Washington 98101-4105

(206) 447-9681 - Phone

(206) 447-0839 - Fax

www.ahmlawyers.com

The information contained in this message is intended only for the addressee or addressee's authorized agent. The message and enclosures may contain
information that is privileged, confidential, or otherwise exempt from disclosure. If the reader of this message is not the intended recipient or recipient's authorized
agent, then you are notified that any dissemination, distribution or copying of this message is prohibited. If you have received this message in error, please notify
the sender by telephone and return the original and any copies of the message by mail to the sender at the address noted above.

From: Court, O'Donnell <O'Donnell.Court@kingcounty.gov> On Behalf Of SeaCriminalMotions

Sent: Friday, October 19, 2018 3:46 PM

To: Hinds, Patrick <Patrick.Hinds@kingcounty.gov>; SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Todd
Maybrown <Todd@ahmlawyers.com>; Cooper Offenbecher <Cooper@ahmlawyers.com>

Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>; Court, Ferguson <Ferguson.Court @kingcounty.gov>
Subject: RE: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

Since this is a contested motion to amend, it will have to be heard before the motions court who is currently Judge
Ferguson. His bailiff will respond Monday with a date that is available.

4
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Thank you,

Rianne Rubright
Bailiff to the Honorable Sean P. O’'Donnell

From: Hinds, Patrick

Sent: Friday, October 19, 2018 3:14 PM

To: SeaCriminalMotions <SeaCriminalMotions@kingcounty.gov>; Todd Maybrown <Todd@ahmlawyers.com>; 'Cooper
Offenbecher (Cooper@ahmlawyers.com)' <Cooper@ahmlawyers.com>

Cc: Alexander, Eileen <Eileen.Alexander@kingcounty.gov>

Subject: State v. Numrich (18-1-00255-5 SEA) - need to schedule a motion to amend

The State needs to schedule this case for a motion to amend. A copy of the Amended Information is attached and has
previously been provided to defense counsel Todd Maybrown and Cooper Offenbecher.

It's the State’s understanding that the defense is objecting to the State’s motion. It is also our understanding that Mr.
Maybrown is currently in trial at the MRIC {and will be for some time) and that Mr. Offenbecher is on vacation from
10/22 - 10/26. In those circumstances, the State would usually just hold off on its motion to amend. However, this case
is in an unusual procedural posture. As a result of that posture, the motion to amend needs to be heard prior to
November 1st or there is a chance that the State will be precluded from amending. This is addressed in more detail in
the declaration that is part of the attached Motion and Order to amend.

Based the unusual circumstances, the State is happy to do whatever can be done to minimize the inconvenience to the
defense. Inthat context, the State would be willing to agree (if the defense would prefer and if the court is willing) to
have the motion heard at the MRIC (even though it's a Seattle case) and/or to have it be special set at a time other than
when motions to amend are usually heard.

Given all of the above, the State would ask that this motion either be set on 10/24 at the MRIC at 8:30 or on 10/30 in
1201 at 8:30. If, however, the defense would like to propose a different time or date, the table below shows when
counsel for the State could be available at each location for the motion.

State’s Seattle MRJC
Availability

10/22 (Mon) §:30-4:30 | 8:30-4:30

10/23 8:30-4:30 §:30-4:30
10/24 8:30-4:30 8:30-4:30
10/25 §:30-4:30 §:30-4:30
10/26 11-3:30 11-2:30

10729 (Mon) | 11-4:30 14:30

10/30 8:30-4:30 8:30-4:30
10/31 10-4:30 11-4:30
Thank you,
Patrick

Patrick Hinds
King County Prosecuting Attorney's Office
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Senior Deputy Prosecuting Attorney
Economic Crimes Unit

(206) 477-1181 (office)
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STATE OF WASHINGTON,

PHILLIP SCOTT NUMRICH,

FILED

18 OCT 30 AM 10:59

("

Honorable Jim Rogers

¥ A Q
October 3], 20184 2 A0 p b

o

E-FILED
CASE NUMBER: 18-1-00255

IN THE SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

NO. 18-1-00255-5 SEA
Plaintift,
DEFENDANT™S OPPOSITION TO
V. STATLE’S BELATED MOTION TO
FILE AMENDED INFORMATION

RK

S SEA
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I. INTRODUCTION

On October 18, 2018, nearly tcn months after this case was filed and months afier this
Court had certificd to the appellate courts the question regarding the propricty of the felony
homicide charge in this case, the State notified the defense that it was intending to amend the
charges 10 add a new felony homicide offense. The State filed this motion in an attempt to
undermine this Court’s certification to the appellate courts — and o thwart defendant’s efforts to
obtain prompt appellate review of these matters.

Defendant objccts to the State’s belated motion to amend and its efforts to accelerate this
motion. The defense maintains that the State is engaging in gamesmanship and bad faith litigation
tactics. Moreover, the State’s motion is the product of vindicliveness and contrary to the due
process clauses of the United States Constitution and Washington Constitution.

As discussed hurther below (and in related pleadings filed by the defense), this Court
should deny thc State’s motion to amend.

1L BACKGROUND'

A. Background
The defendant, Phillip Scott Numrich, is the owner of Alki Construction LLC (“Alki

Construction™). Alki Construction, doing business as Alki Sewer, has worked on numerous
plumbing projects in the Puget Sound region since 2012, Alki Construction is duly licensed to do
busincss in the State of Washington and, as such, its job sites are regulated by the Washington
Department of Labor and Industries.

During January 2016, Alki Construction was working to replace a sewer line at a privale

residence in West Seattle. Alki Construction uses what is commonly described as a “trenchless

! These factual ¢laims are supported by the Declaration of Todd Maybrown.

Allen, Hansen, Maybrown

DEFENDANT'S QPPOSITION TO STATE'S 4001 Jﬁ‘w‘:rlzl“l';";;::l’q‘::u 2000
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pipe repair” during this process. To complete the project, Mr. Numrich and several employees
helped to dig and shore itwo trenches — one near the home and one near the street — at the
comumencernenl ol the work on il project. On January 26, 2016, as (he project was nearly
complcted, one of the construction workers was killed when the dirt wall of the trench nearest to
the home collapsed. Mr. Numrich was not present at the job sitc at the time of the collapse.

This accident was exhaustively investigaled by the Division of Occupational Safety &
Health of OSHA. See OSHA Investigation No. 1120535, Like this case, the OSHA investigators
focused solely upon the events that led to the death of the worker. On July 21. 2016, the
Washington Department Labor and Industries (“WSDLI™ issued a Citation and Notice of
Assessment that included a finding that Alld Construction had committed certain violations of the
safety regulations in relation to the events of January 26, 2016.  Mr. Numrich appealed these
findings and assessments and the partics ultimatcly reached a compromised settlement of all
claims.

B, Inifial Filing

On or about January 18, 2018, the State filed criminal charges against Mr. Numrich rclating
to this same workplace incident. The State’s Information includes the following two charges:

Count 1 Manslaughter In The Second Degree
That the defendant PHILLIP SCOTT NUMRICH in King County,
Washington, on or about January 26, 2016, with criminal neplipence did cause the
death of I1arold Trelton, a human being, wha died on or ahout January 26, 2016;
Contrary to RCW 9A.32 070, and against the peace and dignity of the State
of Washington.
Count 2 Vioelation of Labor Safety Regulation with T)eath Resulting

That the defendant PHILLIP SCOTT NUMRICH in King County,
Washington, on or about January 26, 2016, was an employer, and did willfully and

Allen, Hamsen, Maybrown
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knowingly violate the requircments of RCW 49.17.060, and a safety or health
standard promulgated under RCW Chapter 49, and a rule or regulation governing
the safcty or health conditions of employment adopted by the Department of Labor
and Industries, to-wit: WAC 296-135-657, WAC 296-155- 655 and that violation
caused the death of one of its employees, to-wit: Harold Fellon,

Contrary to RCW 49.17.190 (3), and against the peace and dignity of the
State of Washington.

Information.

These charges are ostensibly supported by a Certification for Determination of Probable
Cause that was prepared by Mark Joseph, who is identified as a Certified Safety and Health Officer
with WSDI.I. At the outset, Mr. Joseph explained that he is authorized 1o investigate workplaces
for safety violations pursuant Lo Washington's Industrial Safety and Health Act (“WISHA™) which
is codified at RCW 49.17.

Throughout the Certification for Determination of Probable Cause, Mr. Joseph opines that
Alki Construction had failed to comply with certain WSDLI regulations, such as the provisions
identified in WAC 296-155-650 and WAC 296-155-657. See id. (Certification at 2). Mr. Joseph
also claims that Mr. Numrich is personally responsible for this accident as he is considered the
“competent person” for purposes of WSDLI’s regulatory scheme. See id (Certification at 2)
(discussing WAC 296-155-6535),

In further support of the charges, Mr. Joseph claims that Alki Construction had failed to
comply with certain state regulations when digging and shoring this trench. In particular, Mr.
Joseph notes that this project involved what is classified as “Type C” soil and that Alki
Construction had failed to follow the “most rigorous shoring standard per WSDLI regulations.”

See id. (discussing WSDI.T regulations and SpeedShore T'ab Data). Moreover, Mr. Joseph argues

Allen, Hansen, Maybrown
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that Alki Construction had failed to properly shore this trench based upon his interpretation of the

state regulations:

The WSDLI investigation and the [employee| interview show the Subjeet Premises
had two SpeedShore protective shores installed in the back trench. [The employee]
reported during his intervicw that Numrich and Felton placed two shores in the
back trench when they initially dug it. Onc of the shores was installed mere than
four feet above the bottom of the trench - which is prohibited by both WSDLI
rcgulation and Speed Shore Tab Data. Both WSDLI regulation and SpeedShore
Tab Data show the back trench required a minimum of four shores based upon the
trench dimensions, and soil type alone.

Id (Certification at 3).

Mr. Joseph also relies upon the conclusions of a “trenching technical expert.” As he
explained:

In the course of my investigation, I reviewed the analysis of Erich Smith, trenching

technical expert for WSDLI.  Smith stated, based upon his experience, the

SpeedShore Tab Data and WSDII regulations, the soil type and conditions at the

Subject Premise, and the trench dimensions, thal a minimum of four shores should

have been used on the long edge the back trench.

Id. (Certification at 4).

Based upon these alleged “‘willful” regulatory violations, Mr. Joseph opincs that Mr.
Numrich is guilty of a violation of WISHA’s criminal provisions as set forth in RCW 49.17.190
(3). Moreover, for all of these very same rcasons, Mr. Joseph also claims that Mr. Numrich is
guilty of manslaughter in the second degree. Mr, Joscph’s certification does not include any claim

that Mr. Numrich is guilty of the crime of manslaughter in the first degree.

C. Defendant’s Motion to Dismiss Count 1 (Manslaughter in the Second
Degree)

Mr. Numrich appeared for arraignment on January 16, 2018. Upon entering his plea of

not guilty, Mr. Numrich notified the Court that the prosecution had violated Washington’s

“general-specific” rule by filing the felony manslaughter charge in this case. Mr. Numrich’s

Allen, Hansen, Maybrown
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counsel subsequently met with the assigned prosecutor, DPA Patrick Hinds. Counsel notified
DPA Hinds that the defensc would be filing a motion to dismiss the manslaughter charge. DPA
Hinds notified counsel that the State would contest the delendant’s motion, but he never suggested
that the State could or would file any othcr charges in this case.

On April 30, 2018, Mr, Numrich filed his Motion o Dismiss Count 1 (the Manslaughter
Charge). In support, Mr. Numrich argued that this prosccution — and the filing of a manslaughter
charge — was in dircet contlict with Washingion's general-specific rule insolar as each violation
of WISHA'’s specific statute (RCW 49.17.190(3)) would necessarily support a conviction under
the general second-degree manslaughter statute (RCW 9A,32.070). Mr. Numrich also argued that
the State’s decision to file manslanghter violated Washington’s equal protection clause.

After obtaining a long exiension, the State filed its Response to Defendant’s Motion to
Dismiss Count 1 on June 13, 2018. Although the State argued that the filing of a charge of
manslaughter in the second degree did not violate the general-specific rule, it never suggested — or
even intimated — that it was intending to file any other felony charges in this case.

After reviewing Mr. Numrich’s reply pleadings, the State filed a Sur-reply. Once again,
the State never suggested that it was intending to file any other felony charges in this case.

D. The Superior Court’s Rulings

King County Superior Court Judge John Chun? initially heard argument on July 19,
2018. The Court declined to issue any ruling on that date and, instead, scheduled a subsequent
hearing for August 23, 2018.

Thereafler, Judge Chun informed the parties that he intended to deny the defense

motion. The State subsequently prepared a proposed Order that parroted the arguments in its

2 Judge Chun has since been appointed to Division One of the Court of Appeals.

Allen, Hansen, Maybrown
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pleadings. The defense objected to the State’s proposed Order and presented argument why
this matter should be certified for review under RAP 2.3(b)(4).

The parties appeared belore Judge Chun once again on August 23, 2018, The delense
then argued that its motion raised issucs of central importance and that immediate review was
appropriate at this juncture. In particular, counsel explained how a case involving a single
misdemeanor charge was [undamentally dilferent than a cuse that alse included a charge of
manslaughter in the second degree. Accordingly, the defense demonstrated that interlocutory
review was certain to advance the ultimatc termination of the case.’

Judge Chun accepted the defense position. First, the judge refused to sign the State’s
proposed Order. Second, Judge Chun signed an Order which certified the issue for immediate
review:

FURTILHIER, Defendant’s Motion for Certification Pursuant to RAP
2.3(b)(4) is GRANTED. The Court finds and concludes that this Court’s Order
Denying Defendant’s Motion to Dismiss Count 1 invelves controlling questions
of law as to which there are substantial grounds for a difference of opinion and
that immediate review of the Order may malerially advance the ullimate
lerminalion of the litigation.

Appendix I fo Mavbrown Declaration.
The State chose not to file any motion for reconsideration of Judge Chun’s decision.

Moreover, during months of proceedings before Judge Chun, the State never once suggested

that it was considering file any additional charges in this case.

*Thring earlier stages of the case, the State had notified the superiar court that it was likely to seek interlocutory
review if the defense motion was to be granted. Nevertheless, the State objected to tbe defendant’s reqguest for

certification.

Allen, Ilansen, Maybrown
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E. Defendant’s Motion for Discretionary Review

Consistent with RAP 2.3, the defendant filed a Notice of Discretionary Review on
September 14, 2018. Thereafter, Mr. Nuririch filed his Motion for Discretionary Review in the
Washington Supreme Cowrt and Statement of Grounds for Direct Review.

A Comrnissioner for the Washington Supreme Court ordered the State to file ils response
io the defendant’s motion by October 18, 2018. Argument on the defendant’s motion is now
scheduled for November 1,2018.

F. Proceedings Before this Court on October 1, 2018

Meanwhile, at the State’s insistence, the parties appeared before this Court on October 1,
2018. During that hearing, the Statc argued for a modification of Mr. Numrich’s conditions of
release. Recogniving that review might be granted in the appellate courts, the parties rescheduled
the date [or Mr. Numrich’s case scheduling hearing. Once again, the State ncver suggested that it
was intending to file any additional charges in this case.

G. The State’s Last-Minute Motion to Amend.

On October 18, 2018, the same date that the Stale had been ordered to file its responsive
pleadings in the Washington Supreme Court, DPA Hinds sent defense counsel an email in which
he claimed that “the State needs to set a hearing to amend the Information in Mr, Numrich’s case
now.” Maybrown Dec. App. I. Defense counsel promptly responded to his email message and
explained:

This is an extraordinary motion — given the timing and obvious prejudice that

may flow. The defense will not agree to have this motion heard on shorlened

time and/or without a full hearing. T will need lo be present for such a hearing. |

am in trial, as you well know, and will not be available over the next few weeks,

I{ you file this motion to amend, we will file an opposition and a motion to

dismiss this case pursuant w0 CrR 8.3(b) based upon government
mismanagement. We may raise additional issues as well. We will ask for an

Allen, Hansen, Muaybrown
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evidentiary hearing pertaining to that motion. We will ask for a special setting
¥2day (o litigate these issues.

We are now asking for you to produce all of your office’s documents and
communications relating to this case (including all of your communications —
whether they be by email, phone, text, personal computer, etc.), including your
officc’s blue notes, emaiis, memoranda, ete.  If vou refuse, we will file a formal
motion for discovery. Please consider this email as a request for public
disclosure as well. I need a response before we attempt to schedule this motion,

Id

Nevertheless, even after reviewing this message, the Statc filed pleadings in the
Washington Supreme Court that included the following argument during the closing section of its
bricf: “Here, the State intends to add a count of Manslaughter in the First Degree to the charges
againsl Numrich. The State’s motion to amend the Information is in the process of being
scheduled and there is no basis to conclude that it will not be granted.” State’s Responsc at 18.
The State made a conscious decision not to advise the Washington Supreme Court of the
defendant’s objection to its tactics.

In addition, the State filed in the Washinglon Supreme Court a declaration that was
purportedly signed by DPA Ilinds on October 16, 2018. See Maybrown Dec. J* In this
declaration, the Statc makcs the bald (but self-serving) claim: “The State’s motion to amend is
not being brought to retaliate against the defendant for seeking discretionary rcview, to gain
advantage in the appellate litigation, or for any other improper purpose.” [d

The State’s claim is contradicted by all available evidence and the procedural history of
this litigation. In fact, the State is now hoping to use this 11™-hour action to: (1) undermine this

Court certification pursuant to RAP 2.3(b)4); (2) to defcat Mr. Numrich’s ability to obtain

¢ This declaralion had never been flled in the superior court and never previously disclosed to defense counsel.
The defense is unaware of any court rule that would permit a party to submit a declaration in the appellate court
that had not previously been filed in the superior court.

Allen, Hansen, Maybrown
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appellate review of this Court’s ruling; and (3) to force Mr, Numrich to relitigate many of the very
same issucs that have previously been presented in this Court. The Court should not condone this
type of gamesmanship.

Although the defensc has requested discovery televant to these issues, the Stale has [latly
refused to disclose any of this infornmation. Accordingly, the defense has been compelled to file a
Motion to Compel Discovery along with this pleading.

M.  DISCUSSION

A. Legal Background

A trial court may permit an information to be amended at any time before verdict if
substantial rights of the defendant are not prejudiced. See CrR 2.1(d). Thus, given the mandatory
nature of this rule, a “trial court cannot permit amendment of the information if substantial rights
of the defendant would be prejudiced.” State v. Lamb, 175 Wn.2d 121, 130 (2012).  Moreover,
the trial court has wide discretion when considering a State’s motion to amend — and the court can
deny the amendment even if there is an absence of prejudice. See Lamb, 175 Wn.2d at 130-32
(trial court did not abuse discretion in denying Stale’s motion to amend afier defendant had
prevailed on a pretrial motion). Accord State v. Rapozo, 114 Wn.App. 321, 322-24 (2002) (trial
court did not abuse discretion in denying State’s motion to amend from a misdemeanor charge 10
a felony charge).

Here, there are at least six reasons to deny the State’s motion to amend. First, the State’s
motion is the product of gamesmanship and bad faith litigation tactics. Second, the State should
be estopped form using this amendment process in an effort to reliligate the issues that have
previously been decided by this court. Third, the State’s motion will prejudice the defendant’s

substantial rights. Fourth, the State”s motion is both actually and presumptively vindictive. Fifth,
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the State’s motion is not supported by probable cause (or any pleadings that establish probable
causc) for this Class A felony. Sixth, the Statc’s motion violates Washington’s general-specific
rule,

1. The State’s Motion is the Product of Gamesmanship.

This Court should discourage bad faith litigation tactics and gamesmanship. llere, the
Stute has been on nolice since the date of wrraipnment (January 16, 2018) that the defense was
claiming that the filing of a felony charge in this case was a vielation of Washington’s general-
specific rule. The parties litigated this very issue for more than six manths, leading to considerable
expense to the defendant. Then, consistent with this Court’s certification pursuant to RAP
2.3(b)4), the defendant filed his motion for discretionary review in the Washington Supreme
Court. Nolahly, this Court had previously explained immediate and prompt review was
appropriate to “materially advance the ultimate termination of the litigation.”

Thereafter, on the very same date that it had been ordered to file its responéé in the
Washingion Supreme Court, the State sought to file an amendment that would charge a new felony
offense. Should the Court grant this motion, it will necessarily undermine all prior proceedings in
the casc. And such an amendment will force the defendant to relitigate many of the very same
issues that have previously been resolved by this courl. By granting this amendment, the Court
will substantially delay the ultimate termination of this case.

In fact, the filing of an Amended Information will place the defendant in an untenable
siluation and it will force the defendant to incur unnecessary {and unreasonable) additional legal
expenses. Thus, through no fault of his own, the defendant will now be forced to decide whether
it is sensiblc to press the motion for discrctionary review that had been pending in the Washington

Supreme Court. While il would be best to stay the course, Mr. Numrich does not have unlimited

Allen, Ilansen, Maybrown

DEFENDANT’S OPPOSITION TO STATE'S & Offenbecher, PS.
BELATED MOTION TO AMEND — 11 "“"S““‘“‘",LY Slreet, Suile
cattle, Washington 98101

. . . . . {206) 447-9681
State's Motion For Discretionary Review Appendix - 201
& Statement of Grounds For Direct Review




57151489

14548202

o th B LR

10
11
12

14
15
16
17
18
19
20
21

23
24
25

26

resources. And it is hard to justify continuation of an appeal when the defense might be required
to relitigate nearly identical issues before a different superior court judge no matter the outcome
of that appeal.

Generally speaking, an amended information supersedes the original. See, e.g., State v.
Oestreich, 83 Wn.App. 648, 651 (1996). Thus, should the Court grant the State’s motion 10
amend, it would essentially eviscerate the previous six months of litigation regarding the propricty
of the charging decision in this case.

The State’s decision to file this belated amendment will not ensure justice or fairness in
this case. Rather. it will complicatc the litigation, lcad to unnecessary delays, [orce the parties to
relitigate many of the same issues that have previously been presented in this case, and require the
defendant to incur unnecessary legal fees and expenses.

A pre-accusatorial delay does not violate the Sixth Amendment, but it may constitute a
violation of due process under the Fifth Amendment if “delay is caused by the prosecutor solely
to gain a tactical advantage over the defendant.” See State v. Madera, 24 Wn.App. 354, 355
(1979). Here, the evidence very strongly suggests that the State delayed the filing of this amended
charge to gain an unfair tactical advantage over the defendant,

2. The State Should Be Estopped from Using this Strategy.

During all prior proceedings in the superior court — including numerous proceedings
which discussed the propriety of the State’s manslaughter charge — the State never once claimed
that it was intending to file a charge of manslaughter in the first degree. Thus, the defense
expended months (and countless attorney hours), litigating the question of whether the State’s

felony charge was precluded by the general-specific rule. This litigation involved complex
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legal analysis — including caselaw, statutory construction, and hypotheticals — comparing the
elements of manslaughter second degree to the RCW 49.17.190(3) WISHA statute,

The State never filed a motion for reconsideration after Judge Chun certified this legal
question for review by the appellate courts. Nor did the State cver advise the Court or the
defense that it was intending (0 amend the charges in this case.

As such, the State should be precluded from taking a contrary position at this late date:

Judicial estoppel is an equitable doctrine that precludes a party from asserting
one position in a court proceeding and later seeking an advantage by taking a

clearly inconsistent position . . . . The doctrine seeks to preserve respect for
judicial proceedings, and to avoid inconsistency, duplicity, and . . . waste of
time.

Arkison v. Ethan Allen Inc., 160 Wn.2d 535, 538 (2007).

The parties have spent six months litigating the State’s novel request to advance a charge
of manslaughter in the second degree. The State is estopped from now-claiming that
manslanghter in the first degree is the appropriate charge.

3. The State’s Motion Will Prejudice the Defendant’s Substantial
Rights.

Every criminal defendant has a constitutional right to file an appeal. Moreover, the First
Amendment protects “the right of thc people . . . to petition the Government for a redress of
gricvances.” The amendment in this case will serve to punish the defendant for exercising these
rights. The amendment will also serve to delay these proceedings — and it will dramatically
increase the defendant™s costs of this litigation.

The amendment will also cause the defendant Lo suffer other forms of prcjudice. By filing
this belated amendment, the State is essentially seeking to dissuade the defendant from pursuing

his appeal and to coerce the defendant to enter a plea of guilty before discretionary review is

accepted.
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4. The State’s Amendment is Vindictive.

The State has claimed that the initial charging decision in this case was “conservative.”
See Maybrown Dec. App. J. This is a remarkable claim — particularly so since this case is the (irs(
of its kind. In fact, the parties agree that before the State filed the second-degree manslaughter
charge in this case, no other prosecutor in the State of Washington had cver filed a felony homicide
charge based upon a workplace safety violation death. Now, the State seeks to add a charge of
Manslaughter in the First Degree, which carmes a standard sentencing range of 78-102 months for
a defendant with no criminal history.

Nonetheless, in an attempt to justily his decision up, the prosecutor also contends: “The
State’s motion to amend is not being brought to retaliate against the defendant for sccking
discretionary review, to gain advanlage in the appellate litigation, or for any other improper
purpose.” fd. But the very opposite is true.

Constitutional duc process principles prohibit prosecutorial vindictiveness. See State v,
Korum, 157 Wn.2d 614, 627 (2006). “Prosccutorial vindictiveness™ is the intentional filing of a
more serious crime in retaliation for defendant's lawful exercise of procedural right. See. e.g.. Stafe
v. Bonisisio, 92 Wn.App. 783, 790, review denied, 137 Wn.2d 1024 (1998).

Prosecutorial vindictiveness occurs when *‘the povernment acts apainst a defendant in
response Lo the delendant's prior exercise of constitulional or statutory rights.””” Korum, 157
Wn.2d at 627 (quoting United States v. Meyer, 810 F.2d 1242, 1245 (1987)). Thus, a prosecutorial
action is vindictive if it is designed to penalize a defendant for invoking legally protected

rights. See id There are two kinds of proseculorial vindictiveness: a presumption of

* By comparison, Manslaughter in the Second Degree catries a standard sentencing range of 21-27 months for a
defendant with no criminal history.
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vindictiveness and actual vindictiveness. See id. A presumplion of vindictiveness arises when a
defendant can prove that ““all of the circumstances, when taken together, support a realistic
likelihood of vindictiveness.”” Id. (guoring Meyer, 810 F.2d at 1246). The prosecution may then
rebut the presumption by presenting objective evidence justifying the prosecutorial action. See
id. Actual vindictiveness must be shown by the defendant through objectlive evidence thal a
prosecutor acted in order to punish him for standing on his legal rights. See Meyer, 810 I'.2d at
1245. Clearly established federal law in the context of vindictive prosecutions provides that:

[t]o punish a person because he has done what the law plainly allows him to do

is a due process violation of the most basic sort, and for an agent of the State to

pursue a course of action whose objeciive is 1o penalize a person’s reliance on

his legal rights is patently unconstitutional.

Bordenkircher v. Hayes, 434 U.8. 357, 363 (1978)(internal citation and quotation marks

omitted). Certain circumstances give rise Lo a presumption that the prosecutor or sentencing

judge acted with unconstitutional vindictiveness in charging a criminal defendant. See

Blackledge v. Perry, 417 U.S. 21, 27 {1974) (holding therc was a “realistic likelihood of
vindictiveness™ when a prosecutor re-indicted a convicted misdemeanant on a felony charge
after the defendant invoked an appellate remedy).

In Blackledge, the Supreme Court observed that the presumption of
vindictivencss applicd because “the prosecutor has the means readily at hand to discourage such
appeals — by ‘upping the ante’ through a feleny indictment whenever a convicled
misdemeanant pursues his slatutory appellate remedy.” /d. at 27-28.

Here, the objective circumstances surrounding the State’s motion to amend present a
reasonable likelihood of vindictiveness. Before the defendant initiated this appeal, the

prosecutor never once suggesied that the Statc intended to increase the charges. Then, on the

Allen, Hansen, Maybrown

. v Sy A & Offenbecher, P.S,
DEFENDANT'S OPPOSITION 10 STATE'S 600 Un i omet Suive 3020

BELATED MOTION TO AMEND — 15 Seattle, Washingion 98101
. . . . . (204) 447-968 1
State's Motion For Discretionary Review Appendix - 205
& Statement of Grounds For Direct Review




57151489

14548202

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

cusp of its deadline to file a response in the appellate court, the State decided to up the ante by
filing a far more serious [elony offense in this casc. Not only will this charge dramatically
increase the range of punishment in this case, but, in notitying the Washington Supreme Court
that it would be filing this new charge (even before any such action had been taken in the
superior court), the prosecutor sought to dissuade the appellate court from accepting review of
the defendant’s appeal. The Manslaughter First Degree charge was not the subjcet of any of
the litigation in front of Judge Chun and has no lcgal bearing on the issues before the
Washington Supreme Court. Accordingly, there can be no doubt that the State’s trumpeting of
the potential Manslanghter Tirst Degree charge to the Washington Supreme Court was solely
an intent to improperly influence the appellate proceedings.

In essence, the threat of an amendment was presented in a time and manner that it is
reasonable to conclude that the State’s action was intended to serve a dual purpose: (1) to pumish
the defendant for exercising his lcgal right to appeal and (2) to dissuade the appellate court from
hearing the defendant’s appeal.

This case presents a situation even more extreme than Blackledge. Not only is there a
realistic likelihood of vindictiveness, but given the timing of these matters, the State’s actual
vindictiveness is apparent.

The Stale has claimed that this filing was not the product of retaliation. Yet, in offering
this self-serving claim, the State has failed fo present any cvidence to support such a claim.
Many questions are left unanswered:

- Why did the Statc fail to mention the possibility of an amendment during the
first ten months of this litigation?

- Why did the State fail to mention the possibility of an amendment during all
of the proceedings before Judge Chun?
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- Why did the Statc fail to mention this amendment beforc the defendant
initiated his appeal, and filed his opening briefs, in the Washington Supreme
Court?

- Why did the State first announce his desire to file an amendment on the very

same day that it was required to submit its response in the Washington
Supreme Courl?

Given these circumstances, perhaps it is not too surprising that the State has failed to
provide any explanation for its dilatory conduct. However, should this Court feel the need to
reach the ultimate issue regarding the prosccutor’s actual motivations in this case, it should
grant the defcndant’s motion te obtain discovery from the prosecutor’s files. The defense has
certainly presented a “colorable claim™ of vindictiveness in this case.

5. The State’s Motion is Not Supported by Probable Cause,

Manslaughter in the First Degree is a Class A felony. RCW 9A.32,060 defines this
crime in relevant part as follows: “A person 1s guilly of manslaughter in the first degree when .
.. he or she recklessly causes the death of another person.” /d  As noted in Siate v. Gamble,
154 Wn.2d 457, 467-69 (2005). this statutc demands proof of an additional element. To convict
a defendant ol manslaughter in the first degree, the Stale must demonstrate that the defendant
knew of and disregarded a substantial risk that death may occur. See id  The Stlale cannot
cstablish these clements in this case.

In most instances, this type of issue would be resolved by way of a motion under State
v. Knapstad, 107 Wn.2d 346 (1986). But here, the State has presented nothing that could
support the filing of this amended charge. The Statc now claims: “At the time of filing and at
the present time, the State believes that there is probable cause 1o charge the defendant with
either/both Manslaughter in the First Degree and Manslaughter in the Second Degree.” Yet the
State offers no further explanation for such a decision.
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In filing this moticon, the State seems to be asking this Court to rcly upon its initial
Certification for Determination of Probable Cause. That document contains no evidence that
the defendant actually knew of a substantial risk that a death may occur. See Maybrown Dec.
App. A. 'The State’s certification seems (0 support a claim that the defendant was criminally
negligent — and the afflant affirmatively claims that there is evidence 0 support a charge of
manslaughter in the second degree. But thal same certification includes no evidence that the
defendant actually knew of a substantial risk of dcath.

For this reason alone, the Court should deny the State’s motion to amend.

6. The State’s Motion Violates the General-Specific Rule.

In enacting WISHA (RCW 49.17), the Washington legislature adopted a comprehensive
and unified statutory scheme to regulate workplace safety. As part of this scheme, WISHA
specifically provides for both civil penalties (RCW 49.17.180) and criminal penalties (RCW
49.17.190) duc to safcty violations or avoidable workplace injuries. The distinct criminal penalties
are applicable only in certain enumerated circumstances:

Any employer who willfully and knowingly violates the requirements of RCW
49.17.060, any safcty or health standard promulgated under this chapter, any
existing rule or regulation governing the safety or health conditions of employment
and adopted by the director, or any order issued granting a variance under RCW
49.17.080 or 49.17.090 and that violation caused death to any employee shall, upon
conviction be guilty of a gross misdemeanor and be punished by a fine of not more
than one hundred thousand dollars or by imprisonment for not more than six
months or by both; cxcept, that if the conviction is for a violation commitied afler
a first conviction of such person, punishment shall be a fine of not more than two
hundred thousand dollars or by imprisonment for not more than three hundred
sixty-four days, or by both.

RCW 49.17.190(3).

This 1s a unique, and unusuval, criminal statute — and it allows for penaltics that arc not

available in any other misdemcanor-lcvel offense. On the one hand, violators may be required to
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pay a stiff finc (up to $100,000 for a first violation of the provision), well beyond what is available
in any other misdemeanor offense. See RCW 9A.20.020. On the other hand, violators may be
sentenced o up W six months in jail, less than what would be available for conviction of other
gross misdemeanors. See id.

‘This punishment scheme provides the exclusive criminal remedy for the types of violations
that have been alleged in this case. To prove a erime in such a workplace incident, the Siate must
demonstrate that the employer “willfully and knowingly” violated a WISITA rulc, regulation, or
safety and health standard, and where “that violation cause|s| dcath to any employee” the employer
“shall, upon conviction be guilty of a gross misdemeanor,” RCW 49.17.190(3) (emphasis added).

Since as early as 1970, Washington has applied its own., uniquc version of the “general-
specific rule” when interpreting criminal statutes. See, e.g, Stale v. Zornes, 78 Wn.2d 9 (1970).
This rule provides that “where & special statute punishes the same which is [also] punished
under a general statute, the special statute applies, and the accused can be charged only under
that statute.” State v. Shriner, 101 Wn.2d 576, 580 (1984) (quoting State v. Cann, 92 Wn.2d
193, 197 (1979)).

The purpose of the rule is to preserve the legislature’s intcnt to penalize specific conduct
in a particular, less oncrous way and hence to minimize senlence disparities resulting from
unfettered prosecutorial discretion.  See Shriner, 101 Wn.2d at 581-83. As the Washington
Supreme Court has explained:

Under the peneral-specific rule,  a specific statute  will  prevail  over

a general statute. Wark v. Wash. Nat'l Guard, 87 Wn.2d 864, 867 (1976) (It is

the law in this jurisdiction, as elsewhere, that where concurrent general and

special acts are in pari materia and cannot be harmonized, the latter will prevail,

unless it appears that the legislature intended to makc the pgeneral act

controlling.”). As this court recognized in Wark, “It is a fundamental rule that
where the general statutc, if standing alonc, would include the same matter as
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the special act and thus conflict with it, the special act will be considered as an
exception to, or qualification of; the general statute, whether it was passed betfore
or atter such general enactment.,” JId.; see State v. Conte, 159 Wn.2d 797,
803, cert. denied, 552 U.S. 992 (2007).

Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation Council
(EFSEC) 165 Wn.2d 275, 309 (2008).

The general-specific rule is designed to determine whether the legislature intended to
limit prosecutorial charging discretion, impliedly barring a prosecution for a general offense
whenever the alleged criminal conduct meets the elements of a more specific erime. Thus, to
determine il two statutes are concurrent, the Court should examine whether someone can violate
a specific statute without violating the general statute. See, e.g., State v. Chase. 134 Wn.App.
792, 800 (2006).

The Washinglon courts have applied this rule in several different contexts. See, e.g.,
Shriner, 101 Wn.2d at 580-83 (defendant who failed to rcturn rental car could not be charged
under general theft statute and should have been charged only with criniinal possession of a
rental car statute); Stare v. Danforth, 97 Wn.2d 255, 257-59 (1982) (work release inmates could
not be charged under gencral cscapc statute and should have been charged only under the
specific failure to return te work release statlute); State v. Walls. 81 Wn.2d 618, 622 (1972)
(defendant who presented another’s credit card at a restaurant could not be charged under
general larceny statute, but must instead be charged with ctime of procuring meals by frand);
State v. Thomas, 35 Wn.App. 598, 604-05 (1983) (elements of unlawful imprisonment are
necessarily present in situations where the offense of custodial interference is alleged). See
also State v. Haley, 39 Wn.App. 164 (1984) (where facts supported cither a manslaughtcr
charge or negligent homicide charge, it was the prosecutor’s duty, where an automobile was
involved, to charge the more specific negligent homicide).

Allen, Hansen, Mayhrown

DEFENDANT'S OPPOSITION TQ STATE 'S 400 Uicj‘d(e)lf":;:l'l;hset‘l:'::lr’splﬁ‘e 1020

BELATED MOTION 1O AMEND - 20 Seattle, Washingn;n 93101
206) 447-968 ]

State's Motion For Discretionary Review Appendix - 210 (2003

& Statement of Grounds For Direct Review




57151489

145438202

N N o Y R - N V'S T N

10
11

13
14
15
16
17
18
19
20
21
22
23
24

26

The statutes at issue in this case — the general statutc of manslaughter in the {irst degree
(RCW 9A.32.060) as alleged in Count -- and the specific statute in WISHA that punishes a
violation ol labor sulely regulations that result in death (RCW 49.17.190(3) as alleged in Count
2 — are concurrent statutes. For, each time an employer is guilty of the more specific offense,
he is likewise guilty of the more general offense.

A side-by-side comparison of the elements of each offense cstablishes this point. The

key elements of the general and specific offenses arc surnmarized below:

OFFENSE MENS REA RESULT
MANSLAUGHTER 1° RECKLESSNESS DEATH
RCW 49.17.190(3) WILFULL AND KNOWING WORKPLACLE DEATH

Each violation of the specific statute, RCW 49.17.190(3), requires proof of a “willful”
and “knowing” violation of safcty regulations that results in a workplace [atality.® More
generally, cach violation of RCW 9A.32.070 requires proof of “reckless” conduct that results
in death. Under Washington law, recklessness is defined as a situation when the defendant
“knows of and disregards a substantial risk that a wrongiul act may occur and his or her
disregard of such substantial risk is a gross deviation from conduct that a reasonable person

would exercise in the same situation.” RCW 9A.08.010(1)(c). See alse WPIC 10.03. Thus,

® WISHA does not define willful and knowing bchavior. Its implementing regulations define willfulness
as “an act committed with the intentional, knowing, or voluntary disregard for the WISHA requirements
or with plain indifference to cmployee salely.” WAC 296-900-14020. Washington criminal law
provides: “a requirement that an offense be committed willfully is satisfied if a person acts knowingly
with respect to the material elements of the offense, unless a purpose 1o impose further requircments
plainly appears.” RCW 9A.08.010(4).
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the specific slatute requires proof of a greater mens rea (“willfully or knowingly™) than the
general statute (which requires prool only of ¢nminal negligence). It is notcworthy that
Washington’s patiern jury wstructions establish that criminal negligence is established in each
and every casc where there is proof of higher mens rea (such as willful, intentional, knowing
or reckless conduct). See RCW 9A,08.010(2).

It is immpossible Lo envision a case where a defendant might be gnilty of the specific
WISHA statute but acquitied of the more gencral manslaughter statute. For, as reflected in the
State’s charging documents, the WISHA/OSHA standards establish the standard of care for
cmployers in the State of Washington. See, e.g., Minert v. Harsco Corp.. 28 Wn.App. 686,
873-74 (1980); Kelley v. Howard §. Wright, 90 Wn.2d 323 (1978) (OSHA regulation is relevant
to the appropriate standard of care); Kennedy v. Sea-Land Services, Inc., 62 Wn. App. 839, 852-
53 (1991) (OSHA regulation was rclcvant to the standard of care). Simply put, in each and
every case that a pcrson willfully or knowingly fails to comply with the mandates of WISHA,
it can also be said that the employer has engaged in reckless conduct.

When examining this question, it is important o emphasize that the specific statute,
RCW 49.17.190(3), has a significantly fiiglter mental state than the first-degree manslaughter
statute. It 1s hard o persuasively arguc that the legislature would have enacted a special
misdemeanor-level statute with a higher mental state wbile also assuning that prosecutors
within the state would be anthorized to charge under a felony statute with a lower mental state.

A very similar situation was presented in the Danforth case. There, the petitioners, who
had been imprisoned for property rclated crimes, were on work release status at the Geiger work
release center in Spokane. Secking employment in conjunction with that program, the

petilioners met each other, became intoxicated, and failed to rctum to the work release center,
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The petitioners were returned to Washington and charged with escape in the first degree,
pursuant to RCW 9A.76.110. On appeal, the petitioners argued that another statute, RCW
72.65.070, deals specifically with an escape from work release. 'The State, by contrast, argued
that they should be permitted to proceed under the general statute, but the Court of Appeals

rcjected that claim. But the Washington Supreme Court rcjected the State’s claims:

| W]e are of the opinion that the specific requirement that the defendant's
conduct bc willful under RCW 72.65.070 recognizes a valid legislative
distinction between going over a prison wall and not returning to a specified
place of custody. The first situation requires a purposeful act, the second may
occur without intent Lo escape. Tt is easy to visualize situations where a work
release inmate failed to return because of a sudden illness, breakdown of a
vehicle, etc. This explains the requirement of willful action.

Finally, this interpretation of the two statutes is necessary to give effect
to RCW 72.65.070. RCW 72.65.070 differs significantly from the general
escape statute in that the prosecutor must prove the failure to return was willful.
Under RCW 9A.76.110, however, 4 conviction will be sustained if the state

demonstrates that the defendant “knew that bis actions would result in leaving
confinement without permission.”  State v. Descotequx, 94 Wn.2d 31, 35

(1980).

Giiven ihe choice, a prosecutor will presumably elcet to prosecute under
the general escape statute because of its lack of a mental intent requirement.
Consequenlly, the result of allowing prosccution under RCW 9A.76.110 is the
complete repeal of RCW 72.65.070. This rcsult 1s an impermissible potential
usurpation of the Icgislative function by prosecutors.

Danforth, 97 Wn.2d at 258-59.

The very same situation is presented in this cage. By proceeding under the manslaughter
statute, the State has claimed that it is simply required to prove thal the defendant was reckless
~ or that his conduct amounted to a gross deviation from the standard of care. Yet to proceed
under the specific statute (RCW 10.73.190(3)), the State would need to prove that the defendant
engaged in a willtul and knowing violation of the applicable safety regulations (which likewise

amounl o the standard of carc in this highly-regulated industry). The State should not be
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permitted to dilute or avert the mental element that the legislature had in mind when it enacted
the specific WISHA statute.

The legislature’s utent is ulso evidenced by Lhe creation of 4 unigue punishment
scheme in RCW 49.17.190(3). It is notable that the special misdemeanor-level statute allows
for an enhanced fine of up to $100,000 to $200,000. By contrasi, the maximum fine for a Class
A felony, such as Manslaughter in the First Degree, is only $50,000. Thus, when enacting
RCW 49.17,190(3), the legislature was mindful of the fact that it was crcating a special
misdemeanor-level statute — and a statute that included somewhat reduced custodial penalties
along with the potential for financial penalties far greater than authorized for any felony-level
offense. This carefully calibrated scheme would become a nullity if the Statc was permitied to
charge both the general and the specific statutes, as they have attempted to do in this case.

Accordingly, the filing of thc Manslaughter in the First Degree charge violates
Washington’s “general-specific” rule because the legislature enacted a specific eriminal statute
to address these very types of workplace deaths resulting from safety violations,

1V. CONCLUSION

For all of these reasons, and in the interests of justice, the State’s motion to amend
should be denied.

DATED this 30" day of October, 2018.

HUotqo
TODD MAYBROWN, WSBA #18557
COOPER OFFCENBECHER, WSBA #40690
Attorneys for Defendant
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E-FILED
CASE NUMBER: 18-1-00255

IN THE SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY
STATE OF WASHINGTON,
NO, 18-1-00255-5 SEA

DECLARATION OF TODD MAYBROWN
v. IN OPPOSITION TO STATE’S BELATED
MOTION TO AMEND INFORMATION

PlaintifY,

PHILLIP SCOTT NUMRICH,

Defendant.

I, Todd Maybrown, do hereby declare:

1. I am the attorney representing the Defendant, Phillip Scott Numrich, in the
above-entitled case. This Declaration is being submitted in opposition 1o the State’s Motion to
Amend.

2. The Defendant, Phillip Scott Numrich, is the owner of Alki Construction LLC
(“Alki Construction™). Alki Construction, doing business as Alki Sewer, has worked on numerous
plumbing projecis i the Puget Sound region since 2012, Alki Construction is duly licensed 1o do
business in the State of Washington and, as such, its job sitcs arc regulated by the Washington
Department of Labor and Industries.

3. During January 2016, :i\lki Construction was working to replace a sewer line at a
private residence in West Seattle.  Alki Construction uses what is commonly described as a
*“trenchless pipe repair” during this process. To complete the project, Mr. Numrich and several

employees helped to dig and shore two trenches — one near the home and one near the street — at

Allen, Hansen, Maybrown &
Offenbecher, PUE.
600 Unuversity Street, Suite 3020
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the commencement of the work on that project. On January 26, 2016, as the project was nearly
completed, one of the construction workers was killed when the dirt wall of the trench nearest to
the home collapsed. Mr. Numrich was not present at the job site at the time of the collapse.

4, This accident was exhaustively investigated by the Division of Occupational
Safety & Health of OSHA. See OSHA Investigation No. 1120535. Like this case, the OSHA
investigators focused solely upon the events that led to the death of the worker. On July 21, 2016,
the Washington Department of Labor and Industries (“WSDLI™) issued a Citation and Notice of
Asgsessment that included a [inding that Alki Construction had committed certain violations of the
safety regulations in relation to the events of January 26, 2016, Mr. Numrich appealed these
findings and assessments and the parties ultimatcly reached a compromised settlement of all
claims.

5. Onor about January 18. 2018, the State filed criminal charges against Mr. Numrich
relating to this same workplace incident. See Appendix A (Charging Daocuments). The State’s
Information includes the following two charges:

Count ] Manslaughter In The Second Degree
That the defendant PHILLIP SCOTT NUMRICH in King County,
Washington, on or about January 26, 2016, with criminal negligence did cause the
death of Harold Felton, a human being, who died on or about January 26, 2016;
Contrary to RCW 9A.32.070, and against the peace and dignity of the State
of Washington.
Count 2 Violation of Labor Safefy Regulation with Death Resulting
That the defendant PHILLIP SCOTT NUMRICH in King County,

Washington, on or about January 26, 2016, was an employcr, and did willfully and

knowingly violate the requirements of RCW 49.17.060, and a safety or health

standard promulgated under RCW Chapter 49, and a rule or regulation governing
the safety or health conditions of employment adopted by the Department of Tahor
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and Industries, to-wit: WAC 296-155-657, WAC 296-155- 655 and that violation
caused the death of one of its cmployces, to-wit: Harold Felton;

Contrary to RCW 49.17.190 (3), and againsl the peace and dignity of the

State of Washington.
Information.
6. These charges are ostensibly supported by a Certification for Determination of

Probable Cause that was prepared by Mark Joseph, who is identified as a Certified Safety and
Health Officer with WSDLIL. See id At the outset, Mr. Joseph explained that he is authorized to
investigate workplaces for safety violations pursnant to Washington's Industrial Safety and Health
Act (“WISHA”) which is codified at RCW 49.17.

7. Throughout the Certification for Determination of Probable Cause, Mr. Joseph
opines that Alki Construction had failed to comply with certain WSDLI regulations, such as the
provisions identified in WAC 296-155-650 and WAC 296-155-657. See id. (Certification at 2).
Mr, Joseph also claims that Mr. Numrich is personally responsible for this accident as he is
considercd the “competent person” for purposes of WSDLI's regulatory scheme. See id
(Certification at 2) (discussing WAC 296-155-653).

8. [n further support of the charges, Mr. Joseph claims that Alki Construction had
[ailed to comply with certain state regulations when digging and shoring this trench. In particular,
Mr. Joseph notes that this project involved what is classified as “Type C soil and that Alki
Construction had failed 1o follow the “most rigorous shoring standard per WSDLI regulations.”
See id. {(discussing WSDLI regulations and SpeedShore Tab Data). Moreover, Mr. Joseph argues
that Alki Construction had failed to properly shore this trench based upon his interpretation of the
state regulations:

The WSDLI investigation and the [employee| interview show the Subject Prermises
had two SpeedShore protective shores installed in the back trench. [The employee]

Allen, [lansen, Maybrown &
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reported during his interview that Numrich and Felton placed two shores in the

back trench when they initially dug it. One of the shores was installed more than

four feet above the bottom of the trench - which is prohibited by both WSDLI

regulation and Speed Shore Tab Data. Both WSDLI regulation and SpecdShore

Tab Data show the back trench required a minimum of four shores based upon the

trench dimensions, and soil type alone.

Id. (Certitication at 3).

9. Mr. Joseph also relies upon the conclusions of a “trenching technical expert.” As
he explained:

In the course of my investigation, I reviewed the analysis of Erich Smith, trenching

technical expert for WSDLI, Smith stated, based upon his expericnce, the

SpeedShore Tab Data and WSDLI regulations, the soil type and conditions at the

Subject Premise, and the trench dimensions, that a minimum of four shores should

havc been used on the long edge the back trench.

Id. (Certification at 4).

10.  Based upon thesc alleged “willful” regulatory violations, Mr. Joseph opines that
Mr. Numrich is guilty of a violation of WISHA’s criminal provisions as set forth in RCW
49.17.199 (3). Moreover, for all of these very same reasons, Mr. Joseph also claims that Mr.
Numrich is guilty of manslaughter in the second degree. Mr. Joseph’s certification does not
include any claim that Mr. Numrich is guilty of the crime of manslaughter in the first degree.

11, Mr. Numrich appeared for arraignment on January 16, 2018. Upon entering his
plea of not guilty, Mr. Numrich notified the Court that the prosecution had violated Washington’s
“general-specilic™ rule by filing the felony manslaughter charge in this case. Mr. Numrich’s
counsel subsequently met with the assigned prosecutor, DPA Patrick Hinds. Counsel notitied
DPA Hinds that the defense would be filing a motion to dismiss the manslaughter charge. DPA

Hinds notified counsel that the State would contest the defendant’s motion, but he never suggasted

that the State could or would file any other charges in this casc.
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12. On April 30, 2018, Mr. Numrich filed his Motion to Dismiss Count | (the
Manslaughter Charge). See Appendix B. 1n support, Mr. Numrich argued that this prosecution —
and the filing of a manslaughter charge — was in direct conflict with Washington’s gencral-specific
rule insofar as each violation of WISHA’s specilic statute (RCW 49.17.190(3)) would necessarily
support a conviction under the gencral sccond-degree manslaughter statute (RCW 9A.32.070).
Mr, Numrich also argued that the State’s decision to file manslaughter violated Washington's
equal protection clause.

13, Aller obtaining a long extension, the State filed its Response to Defendant’s
Motion to Dismiss Count 1 on June 13, 2018. See Appendix (. Although the State argued that
the filing of a charge of manslaughier in the second degree did not violate the general-specific rule,
it never suggested — or even intimated — that it was intending to file any other felony charges in
this case.

14, After reviewing Mr. Numrich’s teply pleadings (dppendix D), the State filed a
Surresponse. See Appendix L. Once again, the State never suggested that it was intending to filc
any othcr fclony charges in this case.

15, King County Superior Court Judge John Chun' initially heard argument on July
19, 2018. The Court declined to issue any ruling on that date and, instead, scheduled a
subscquent hearing for August 23, 2018.

16. Thereafter, Judge Chun informed the parties that he intended to deny the defense
motion. The State subsequently prepared a proposed Order that parroted the arguments in its
pleadings. The defense objected to the State’s proposed Order and presented argument why

this matter should be certitied for review under RAP 2.3(b)(4).

! Tudge Chun has since been appointzd 1o Division One of the Court of Appeals.
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17. The parties appeared before Judge Chun once again on August 23, 2018. The
defense then argucd that its motion raised issues of central importance and that immediate
review was appropriate at this juncture. In particular, counsel explained how a case involving
a single misdemeanor charge was [undamentally different than a case that also included a
charge of manslaughter in the second degree. Accordingly, the deiense demonstrated that
intcrlocutory review was certain to advance the ultimate termination of the case.’

18. Tudge Chun aceepted the defense position. See Appendix I Tirst, the judge
refused to sign the State’s proposed Order. Second, Judge Chun signed an Order which certified
the issue for immediate review:

FURTHER, Defendant’'s Motion for Certification Pursuant tc RAP
2.3(b)4) 1s GRANTED. The Court finds and concludes that this Court’s Order
Denying Defendant’s Motion to Dismiss Count 1 involves controlling questions
of law as to which there are substantial grounds for a difference of apinion and
that immediate review of the Order may malterially advance the ultimate
termination of the litigation,

id

19. The State chosc not to filc any motion for reconsideration of Judge Chun’s
decision. Moreover, during months of proceedings betore Judge Chun, the State never once
suggested that it was considering file any additional charges in this case.

20. Consistent with RAP 2.3, the defendant filed a Nolice of Discretionary Revicw on

Scptember 14, 2018. See Appendix G. Thereafier, Mr. Numrich filed his Motion for Discretionary

Review in the Washington Supreme Court and Statement of Grounds for Direct Review.,

? During earlier stages of the case, the Statc had notificd the superior court that it was likely to seek
interlogutory review if the defense motion was to be granted. Nevertheless, the State objected to the
defendant’s request for certification.
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21. A Commissioner for the Washington Supreme Court ordered the State to file its
response to the defendant’s motion by Octlober 18, 2018,  See Appendix H. Argument on the
delendunl’s motion is now scheduled for Novernber 1, 2018,

22, Meanwhile, at the State’s insistence, the parties appeared before this Court on
October 1, 2018. During that hearing, the State argucd for a modification of Mr. Numrich’s
conditions of release. Recognizing that review might be granted in the appellate courts, the
parties rescheduled the date for Mr. Numrich’s ease scheduling hearing. Once again, the Stale
never suggesled that it was intending to file any additional charges in this case.

23, On October 18, 2018, the same date that the State had heen ordered to file its
respomnsive pleadings in the Washington Supreme Court, DPA Hinds sent defense counsel an email
in which he claimed that “the State needs to set a hearing to amend the Information in Mr.
Numrich’s casc now.”  Appendix 1. Defense counsel promptly responded 1o his email message

and explained:

This is an extraordinary motion — given the timing and obvious prejudice that
may flow. The defense will not agree to have this motion heard on shortened
time and/or without a full hearing. T will need to be present for such a hearing. 1
am in trial, as you well know, and will not be available over the next few weeks.

If you file this motion to amend, we will file an opposition and a motion to
distmiss this case pursuant to CrR 8.3(h) based upon govemment
mismanagement. We may raisc additional issucs as well. We will ask for an
evidentiary hearing pertaining to that motion. We will ask for a special setting
— Y4 day — to litigate these issues.

We are now asking for you to produce all of your office’s documents and
communications relating to this case (including all of your communications —
whether they be by cmail, phone, text, personal computer, ete.), including your
office’s hlue notes, emails, memoranda, etc.  If you refuse, we will file a formal
motion for discovery. Please consider this email as a request for public
disclosure as well. [ need a response before we attempt to schedule this motion,

id
24.  Ncvertheless, even after reviewing this message, the State filed pleadings in the

Washington Supreme Court that included the following argument during the closing section of its
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brief: “Tlere, the State intends to add a count of Manslaughter in the First Degree to the charges
against Numrich. The Statc’s motion to amend the Information is in the process of being
scheduled and there is no basis (o conclude that it will not be granted.” State’s Response at 18.
The State made a conscious decision not to advise the Washington Supreme Coutt of the
defendant’s objection to its tactics.

25. In addition, the State filed in the Washington Supreme Court a declaration that
was purportedly signed by DPA Ilinds on October 16, 2018. Se¢ Appendix J° Tn this
declaration, TDPA Hinds makes the bald claim: “The Statc’s motion to amend is not being
brought to retaliate against the defendant for seeking discretionary review, to gain advantage in
the appellate litigation, or for any other improper purpose.” Id.

26. The State’s claim is contradicled by all available evidence and the procedural
history of this litigation. In fact, the State is now hoping to use this 11™-hour action to: (1)
undermine this Court’s certification pursuant to RAP 2.3(b)(4); (2) dcfeat Mr. Numrich’s ability
to obtain appellate review of this Court’s ruling; and (3) force Mr. Numrich to reliligate many of
the very same issucs that have previously been presented in this Court.

27, Although the defense has requestcd discovery relevant to these issucs, the
prosccutor has flatly refused to disclose any of this information. Accordingly, as necessary, the
defensc has been compelled to file a Motion to Compel Discovery along with this pleading.

28, Mr. Numrich will be severely prejudiced if the State is permitted to file new a
new charge at this late date, Should the Court grant this motion, it will necessarily undermine

all prior proccedings in the case. And such an amendment will force the defendant to relitigate

* This declaration had never been filed in the superior courl and never previously disclosed 1o defense
vounsel. The delense is unaware ol any court rule that would permit a parly (o submit a declaration in
the appellate court that had not previously been filed in the superior court.
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many of the very same issues that have previously been resolved by this court. By granting this
amendment, the Court will substantially del/agy the ultimate termination of this case.

29, The filing ol an Amended Informalion will place Mr. Numrich in an unlenable
situation and it will force him to incur unnecessary (and unreasonable) additional legal
expenses. Thus, through no fault of his own, Mr. Numrich will now be forced to decide whether
it is scnsiblc to press the motion for discrctionary review that had been pending in the
Washington Supreme Courl. While il would be best to stay the course, Mr. Numrich does not
have unlimited resources. And it is hard to justify continuation of his appeal, when the defense
might be required o relitigate nearly identical issues before a different superior court judge no
matter the outcome of that appeal.

30 I have been a member of thc Washington Statc Bar Association for morc than
thirty years. Since 1990, my firm has represented countless individuals who have been charged
with criminal offenses throughout the State of Washington. 1 have also represented several
companies tacing investigations and/or criminal charges. ‘Lhis is the first time I have ever seen
the type of gamesmanship as we have seen in this case,

31, Based upen all available information, it is my belief that the State would have
never charged Mr. Numrich with the crime of Manslaughter in the First Degree (a Class A
Felony) but for his decision to seck appellate review in this case. The nature and the timing of
the State’s actions belies the self-serving (but otherwise unsupported) assertions in the State’s
declaration. To the conirary, it is my belief that the State has failed to provide any explanation
or justification for this last-minute amendment — and has likewise refused to produce any
discovery relating to its decision-making process — because this amendment is the product of

actual vindictiveness. Although the State’s motion has yet to be considered by this Court, the
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State has already used this tactic in an effort to dissuade the Washington Supreme Court from

accepting review 1n this case.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND ACCURATE TO THE BEST OF
MY KNOWLEDGE.

DATED at Seattle, Washington this 30™ day of October, 2018.

/s/ Todd Maybrown
TODD MAYBROWN, WSBA #18557
Attorney for Defendant
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E-FILED

IN TIIE SUPERIOR COURT OI' WASHINGTON

FOR KING COUNTY
STATE OF WASHINGTON,
NO. 18-1-00255-5 SEA
Plaintiff,
DEFENDANT’S MOTION
V. TO COMPEL DISCOVERY

PHILLIP SCOTT NUMRICH,

Defendant.

I. INTRODUCTION

COMES NOW the Defendant, Phillip Numrich, by and through his undersigned counsel,
and hereby moves this Court to compel discovery from the State. As discussed below, the defense
has made a colorable claim that the Statc’s Motion to Amend is the product of vindictiveness and
contrary to the due process clauses of the United States Constitution and Washington Constitution.

1.  BACKGROUND!

Defendant adopts and incorporates the factual statement set forth in the Defendant’s
Opposition to State’s Belated Motion to File Amended Information. A few additional facts are of

particular relevance to this claim:

! These factual claims are supported by the Declaration of Todd Maybrown.
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On October 18, 2018, the same date that the State had been ordered to file its response to
defendant’s motion for discretionary review, DPA Hinds sent defense counsel an email in which
he ¢laimed that “the State needs (© set a hearing (0 amend (he Information in Mr, Numrich’s case
now.” Maybrown Dec. App. 1. Defense counsel promptly responded to his email message and
explained;

This is an extraordinary motion — given the timing and obvious prejudice that
may flow. The defense will not agree to have this motion heard on shortened
titne and/or without a full hearing. 1 will need to be present for such ahearing. 1
am in trial, as you well know, and will not be available over the next few weeks.

It you file this motion to amend, we will file an opposition and a motion to
dismiss this case pursuant to CrR 83(b) based upon government
mismanagement. We may raise additional issues as well. We will ask for an
evidentiary hearing pertaining to that motion. We will ask for a special setting
— Y4 day - to litigate these issues,

We are now asking for you to produce all of your office’s documents and
communications relating to this case (including all of your communications —
whether they be by email, phone, text, personal computer, ¢tc.), including your
office’s blue notes, emails, memoranda, etc. 1f you refuse, we will file a formal
motion for discovery. Please consider this email as a request for public
disclosure as well, I need a response before we attempt to schedule this motion.

d

Nevertheless, the State filed pleadings in the Washington Supreme Court that included the
following argument during the closing section of its brict: “Here, the State intends to add a count
of Manslaughter in the First Degree to the charges against Numrich. The State’s motion to
amend the Information is in the process of bemng scheduled and there is no basis to conclude
that it will not be granted.” State’s Response at 18. The State made a conscious decision not

to advise the Washington Supreme Court of the defendant’s objection to its tactics.

Allen, Uansen, Maybrown
DEFENDANT 'S MOTION TQ COMPEL DISCOVERY - 2 & Offenbecher, PS.
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In addition, the State filed in the Washington Supreme Court a declaration that was
purportedly signed by DPA Hinds on October 16, 2018. See Maybrown Dec. J* In this
declaration, DPA Hinds claims: “The State’s motion o amend is not being brought to retaliate
against the defendant for secking discretionary review, to gain advantage in the appellate
litigation, or for any other improper purpose.” Id.

The State’s claim iy contradicted by all available evidence and the procedural history of
this litigation. In fact, the State is now hoping to use this 11™-hour action to: (1) undermine this
Court’s certification pursuant 1o RAP 2.3(b)(4); (2) defeat Mr. Numrich’s ability to obtain
appellate review of this Court’s ruling; and (3) force Mr. Numrich to reliligate many of the very
same issues that have previously been presented in this Court.

Although the defense has requested discovery relevant to these issues, the State has flatly
refused to disclose any of this information. Accordingly, the defense seeks discovery to contest
the State’s unsupported claims. This discovery is reasonably calculated to disclosc facts pertinent
to the defendant’s claim that the prosecutor’s motion to the amend is, in fact, the product of
vindictiveness,

(LI R DISCUSSION

A. Legal Authority in Support of Motiun tv Compel Discovery.

Washington Court Rules and case law recognize that pre-trial discovery is the
foundation for all trial and pre-trial preparation. CrRLI 4.7; State v. Yaies, 111 Wn.2d 793, 797
(1988) (citing Criminal Rules 1'ask Yorce, Washington Proposed Rules of Criminal Procedure

77 (West Pub’g. Co., ed. 1971)). Accordingly. Washington law requires comprehensive pre-

% This declaration had never been filed in the superior cowt and never previously disclosed to defense counset.
The defense is unaware of any court rule that would permit a party to submit a declaration in the appellate court
that had not previously been filed in the superior court,

Allen, Hansen, Maybrown
DEFENDANT'S MOTION TO COMPEL DISCOVERY — 3 & Offenbecher, P8,
600 University Street, Suite 3020
Scattle, Washingion 98101
) . . . ) (206) 447-9681
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trial discovery to minimize surprise and to allow attorneys to provide eftective representation.
Id.; see also State v. Dunivin, 65 Wn.App. 728, 733 (1992). This Court has broad authority to
enforee the discovery rules and to craft appropriate remedies for violation of the rules. CrRLIJ
4. 7(hY(7)(1}; Dunivin, 65 Wn. App. at 731.

The defense is now seeking discovery pertinent to its claim ol vindictiveness. While the
Washington courts have rarely discussed this issue, other courts have noted that this type of
motion for discovery is appropriatc where the defendant makes a “colorable” claim of
vindictiveness. See, e.g., Unifted States v. Bucci, 582 F.3d 108 (1* Cir. 2009) (as with selective-
prosecution cases, defendant seeking discovery must “first come forth with ‘some’ objective
evidence tending to show the existence of prosecutorial vindictiveness™); Unifed States v.
Benson, 941 F.2d 598, 611 (7" Cir. 1991) (to compel discovery on a vindictive prosecution
claim, a defendant “must show a colorable basis for the claim™); United States v. Adams, 870
F.2d 1140 (6" Cir. 1989) (where defcndant was charged with tax offenses after filing sex
discrimination suit against tederal agency, affidavit of former 1RS employee that criminal
proceeding not ordinarily instituted for violation of this kind  that is, where underreported
income followed by voluntary amendment of return and payment of deficiency -~ sufficient to
Justify discovery). See also Uniled States v. Armstrong, 517 U.S. 456, 468 (2000) (viewing

. as,

“colorable basis” language as typical of the lower courts® “consensus about the evidence

necessary to meet” the standard). The Washington courts have applied the “colorable basis™
standard when discussing claims of selective prosecution. See, e.g., State v. Tervovonia, 84
Wn.App. 417,423 (1992). Accord United States v. Sanders, 211 F.3d 711 (2d Cir. 2000) (“We
see no reason to apply a different standard 1o obtain discovery ona claim

of vindictive prosecution” than that for selective prosecution).

Allen, Hansen, Maybrown
DEFENDANT'S MOTION TO COMPEL DISCOVERY — 4 & Offcnbecher, P.S.
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B. This Court Should Order Reasonable Discovery

In an effort to justify its highly unusual actions in this case, the State makes the bald
(but self-serving) claim: “The State’s motion to amend 15 not being brought to retaliate against
the defendant for seeking discretionary review, to gain advantage in the appellate litigation, or

»

for any other improper purpose.” Maybrown Dec. App. J. Yet, notably, the prosccutor has
presented nothing that could support these claims. The State has offered no explanation for the
timing of this motion. The State has offered no explanation for his failure to raise this issue in
any of the prior superior court proceedings over the past 10 months. And the State has refused
to present anything that could justify the filing of such a novel charge at this juncture of the
case, Rather, all of the objective evidence very strongly suggests that the State chose to file
this motion in direct response to the defendant’s attempts to obtain appellate review.

Here, given the circumstances surrounding the defendant’s motion, all of the objective
evidence points towards vindictiveness. The State’s own actions — and its decision to trumpet
this motion to amend in its pleadings to the Washington Supreme Court — clearly evidences the
State’s intentions. This Court should, in fairness, permit the defendant a fair opportunity to
contest DPA Hinds’ self-serving assertions in his declaration.

When considering this motion, this Court should reject any argument that the requested
materials are protected hy the work-product doctrine. This Court also has authority to order the
production of information maintained within the prosecutor’s file. While such information might
be covered by the work-product doctrine, this information is subject to disclosure when the

opposing party has a “substantial need” of the materials. See, e.g., Dever v. Fowler, 63 Wn.App.

35 (1991).

Allen, Hansen, Mavbrown
DEFENDANT'S MOTION TO COMPEL DISCOVERY - 5 & Otfenbecher, P.S.
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In Dever, the prosecutor charged defendant Dever with arson. The prosecutor prepared
various documents in anticipation of trial but dismissed the case before trial. Dever then sued
the investigating firc marshal (and the city that employed him) for malicious
prosecution. When Dever allempled 1o discover the prosecutor’s documents, the prosecutor
claimed work product protection. Yet the court of appeals concluded that such documents are
nevertheless discoverable 17 the party seeking discovery shows substantial nced of the materials
and is unable to obtain the substantial equivalent of the materials by other means, See id. at 48,
This decision is ordinarily vested in the sound discretion of the trial court. See id

Here, all of the circumstantial evidence contradicts the State’s self-serving claim that
the late attempt to amend the charge 1s not vindictive. Accordingly, the defense must be
afforded the opportunity to take reasonable discovery regarding the State’s unsupporied claims.

1v. CONCLUSION

For the foregoing reasons, the defense respectfully requests that the Court order the

requested discovery.

DATED this 30" day of October, 2018.

///L’— - i A
TODD MAYBROWN, WSBA #18557
COOPER OFFEENBECHER, WSBA #40690

Attorneys for Defendant

Allen, Hansen, Maybrown
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U\l The Honorable James E. Rogers KING COUNTY
Hearing Date: October 31, 2018 ar 2:00 p.m. SUPERIOR COURT CLERK
2 || With Oral Argument E-FILED
CASE NUMBER: 18-1-00255-5 SEA
3
4
5
SUPERIOR- COURT OF- WASHINGTONTOR KING- COUNTY
5
THE STATE QOF WASHINGTON,; 3
7 Plaintiff, )
v. ) No. 18-1-00255-5 SEA
8 )
)
9 | PHILLIP NUMRICH, ) STATE’S REPLY IN SUPPORT OF
Defendant 3—MOTION-TO-AMEND
10 )
)
11
1. INTRODUCTION
12
‘The detendant, Phillip Numrich, is currently charged with Manslaughter in the Second
13
Degree under RCW 9A.32.070 (Count 1) and Violation of Labor Safety Regulation with Death
14
Resulting under RCW 49.17.190(3) (Count 2). The case is set for a case-setting hearing on
15
December 5, 2018." The State has moved to amend the Information to add a count of
16
Manslaughter in the First Dégree (Count 3) as a charge in the alfémative. A copy of the proposed
177
7
Assraircdadd-Jits taogn 2o ottt el oo A gaga g diar A Tl L ey ey AAevtrert 2l Oy ot
SAMICTIGOU I T ALIVEU 65 AL LIS HFPCJJUIA X B8 (= L)tdLC - AR Pdsﬁ PASERINLCIS QI RLD S W RN (] p Ko
18
Amend with an attached Declaration of Patrick Hinds in support was sent to Numrich’s counsel on
19
October 18 and to the court on October 19.2 A copy is attached as Appendix B.
20
21
! The next hearing in this is oral argument before a Supreme Court Commissioner on Nurnrich’s Motion for
22 | Discretionary Review, which is scheduled for 2:00 p.m. on Thursday, November 1.
3 2 Beeause-the-State-initinlly anticipated this-metion being-addressed as-an-expedited matter withoutsignificant

briefing, it did not electronically file a copy of these documents at the time. hut instead intended to file them at the

time of the hearing if the motion was granted (in order to avoid confusing the record).

Dan Satterberg, Prosecuting Attorney
W554 King County Courthouse

STATE’S REPLY IN SUPPORT 516 Third Avenue

OF MOTION TO AMEND -1 Seattle, Washington 98104
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1 Numrich has now filed a DEFENDANT’S OPPOSITION TO STATE’S BELATED
2 || MOTION TO FILE AMENDED INFORMATION and a DECLARATION OF TODD
3 | MAYBROWN IN OPPOSITION TO STATE’S BELATED MOTION TO AMEND
4 | INFORMATION.” For the reasons outlined below, this court should reject the arguments raised in
5 those documents and grant the State’s motion to amend. '
6
H: EACTS
7
A. SUBSTANTIVE FACTS’®
8
Numrich is the owner and operator of Alki Construction LLC. On January 26, 2016,
9
. 1ch’ o < : v of his emplovees cansed the death of Harold Felton
—DNumrich’sreckless disregard for the safety of his- emplovees-caused-the death-of Harold Eelton,
10
his employee and long-time friend.
11
On January 16, 2016, Numrich’s company started working to replace a sewer line at a
12
residence in West Seattle. For this projeet, Numrich had his employees use a method by which a
13
trench was dug down to either end of the pipe to be replaced and then a hydraulic machine was
14
used Lo pull a new pipe through the old one, simultaneously bursting the old pipe and laying the
15
new one into place. One of these trenches—dug where the sewer line connected to the house—
K¢
wag 2T inches wide, 5ixX feet fong, and more than seven foet deep.
177
18
19 || 3 The State will hereinafter refer to Numrich’s response brief as “Def. Opp.,” to Mr. Maybrown’s Declaration as
“Maybrown Decl.,” and the appendices attached thereto as “Maybrown Decl. App.”
200 In addition to his responsive materials, Numrich also filed a DEFENDANT’S MOTION TO COMIEL
LSUOUVEKRTY. J.J.OWC\’@I' that mOHOH ISHot pI'OpCI'lV Before this court at this time arcl the State will ot I'CprnCl 1ot
— 21 @ hi » e-rightto-respond-to-thismetionif and when-it-is
properly notcd and set ior a hearmg
22
Y Thesubstantive tacts Are drawn rom the Certilicancn (o1 Deter matwn ol Plobable (/ause prepar cu by WbJ)Ll
23 prepared by Ofﬁ cer anenh and Awmtfmt Attomey‘; Greneral odv Costello and Mamn Newman. (“ome‘z of these

documents are attached as Appendix C and Appendix D, respectively.

Dan Satterberg, Prosecuting Attorney
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1 With a trench of this depth, there is a substantial risk that the excavation could cave-in
2 || and kill a worker inside. A number of factors impact the risk of such a collapse. These include
3 || the soil condition and type, the depth of the trench, and whether the soil was previously
4 | disturbed. All of these factors increased the likelihood of collapse at the project in West Seattle.
S By January 26; @ number of other factors increasing the likstiliood of a collapse were also
6—-present—thetrench-had-been“‘open”forapproximately 10-daysand-the sothwas-heavily
7 || saturated from several days of rain
8 Because of the danger posed to workers in trenches, Washington has regulations that
9 || apply to job site excavations. For a trench the size of the one at issue, these regulations required,
10 || inter alia, that the walls be shored to prevent a cave-in. While shores were placed in the trench,
11 || the shoring Numrich installed was wholly insufficient to safelv stabilize it.
12 Also included in Washington regulations is the requirement that a “competent person”
13 || regularly inspect any trenches and the protective system installed in them. “Competent person”
141 is a term defined by WAC 296-155-650 as someone “who can identify existing or predictable
13| hazards in the surrcundings that are unsanitary, hazardous, or dangerous to employees.”
16| Inspections by the “competent person™ musl be made daily prior {o the starl ol any work ma
17 tlt?Il&}l dIld IIlUbt ‘Ut? lCPt?dI@d dﬁel CVely IdiIlbiUIIIl Ul Ut}l@l }1d£dld-iﬂblt?dbillg OLUUT I, Ifth@
18 _that
19| person must remove all employees from the trench until precautions have been taken to ensure
20 || worker safety. Numrich was the only “competent person™ at the job site during the project.
210 OnJanuary 26, 2016—10 days after the project started—Numrich, Felton, and
22 || Maximillion Henry (Numrich’s other employee) were at the job site. This was scheduled to be
23 | the last day of work on the project and Numrich was under pressure from the home owners to

Dan Satterberg, Prosecuting Attorney
W554 King County Courthouse

STATE’S REPLY IN SUPPORT 516 Third Avenue

OF MOTION TO AMEND -3 Seattle, Washington 98104
{206} 296-9000

_ FAX(Z06) 296-0953
State's Motion For Discretionary Review Appendix - 236

& Statement of Grounds For Direct Review




57151489

44548206
I |l complete it. Shortly after 10:00 a.m., the new pipe had been pulled into place and Felton was
2 || working in the trench closest to the house. Felton began using a vibrating tool called a “Sawzall”
3 || in the trench. It is well known that this tool can cause extensive vibrations in the ground, which
4 || can disturb the soil and make a collapse more likely. Numrich noted and commented to Henry
S on the dangerous nature of Tetton s use of the toolin the trench.
6 Asnotedabove Numrich-was-the-“competent-person™for the-project-and-was-aware-of
7 1 all of the risk factors present at the site. In addition, Numrich was aware that Felton’s use of a
8 || vibrating tool inside the trench was dangerous and further increased the risk of a collapse.
9 || Numrich was also aware that the ground around the trench had already been recently vibrated
10 || and disturbed by the process of pulling the new pipe through the old one. However, despite
11 || being aware of all these risks and despite being the owner of the company, Felton’s friend, the
12| person in charge, and the “competent person” at the scene, Numrich made no effort to halt
13 || Felton’s hazardous use of the tool and did not re-inspect the trench after Felton was done using
14 1 it. Instead, Numrich left the project site to buy lunch.
15 Approximately 15 minutes after Numrich left, the trench collapsed, burying Felton under
16| approxmmalely seven leel ol wet dirl. ' While the Seallle Fire Department arrived at the scene
H-—shortty thereafter; rescuers-were-unable to-free Felton i time-to-save-his tife-and-he-died-of

19

20

e-that—even

using industrial vacuum trucks—it ultimately took over three hours to free Felton’s body.

21

22

23
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1 B. PROCEDURAL FACTS®

2 The Washington State Department of Labor and Industries (WSDLI) investigated the

3 || circumstances surrounding Felton’s death. During this process, investigators discovered that

4 | Numrich had violated numerous safety regulations at the job site. At the conclusion of this
STrinvestigation, WSDIT cited Numrich for a number of viclations and finsd hint

6 The-case-was-subsequently-brought-to-theattention-of the King- County Prosecuting

7 1 Attorney’s Office (KCPAQ) as a possible eriminal matter. KCPAO concluded that Numrich had

8 || potentially committed criminal violations of the law and asked that WSDLI reopen its investigation.
9 || KCPAO ultimately filed charges on January 5, 2018.

10 On April 30,7 Numrich filed a motion to dismiss Count 1, arening that the State’s decision
11 || to prosecute him for Manslaughter in the Second Degree violated both Washington’s “seneral-

12 | specific rule” and the equal protection clause. The parties subszquently entered a briefing schedule
13 || and the State’s response was filed on June 13 and Numrich’s reply on June 20. On July 19, the

14 | Honorable Judge John Chun heard oral argument on the motion and took the matter under

15| advisement, setting another hearing for August 23. On July 23, however, Judge Chun’s bailitt

16| contacied the parlies via ematl and mdicaled, mrelevant partl, that “[1]or the reasons argued by the
H-—State;the-Courtisdenying the Defense s motion to-dismiss Count 1

19| court should actually use in its written order denying Numrich’s motion; and 2) whether the court

20 || should “certify” the order within the meaning of RAP 2.3(b)(4). Later that day, Judge Chun issued

21

72 || ® Inhis response brief and accompanying materials, Numrich unfairly characterizes many of the procedural facts of this
Case 1 ihannet Liat casts the State i an undeserv edly negative Lght. However, thie ma)ority ol these relate 1o maters
that cre et o -, AR IEs - 1o o ey H o ek

23 instance, hut will instead confire itself to addressing only those relevant in the course of this brief reply.

7 All dates in this section are from 2018 unless otherwise noted.
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T |l awritten order denying Numrich’s motion to dismiss, but granted his motion for RAP 2.3(b)(4)
2 || certification.
3 Numrich subsequently sought discretionary review in the Washington Supreme Court. His
4 | motion for discretionary review and statement of grounds for direct review were both filed on
ST September 28 Perthe bricting schedule set by this Court; this Stats filed it answers on October 18
6 Shorthy-before-Numrich-fited-his-matertals-in-the-Supreme-Courtthe-State-became-aware
7|l that he had violated his conditions of release._As a result, the State set the matter for a motionto
8 || revoke his release on personal recognizance, impose bail, and amend the conditions of release. The
9 || parties appeared before the court on that motion on October 1. The Honorable Judge Marshall
10 || Ferguson found that Numrich has violated his conditions of release, but that his violation was not
11 || willful. The court. therefore, denied the State’s motion. At the time, Numrich’s next case-setting
12| hearing was scheduled for October 23™. Numrich asked to continue that hearing. The State did not
13 || object and the hearing was continued to December 5
14 Additional facts are included below as relevant.
15

III. ARGUMENT
16

Parsuant o CTR 27I(d); e court may perniit an information 1o be amended at any ume

opposing amendment bears the burden of “showing specific prejudice to a substantial right.” State

19
v. Thompson, 60 Wn. App. 662, 666, 806 P.2d 1231 (1991).
20
Here thls matteris Stiﬂ on-the-case naﬂ;ng calondasrand-nateal-date hae bhoonaet— Thea
£ Nl Winge WS Q NS LA N LN LS TN A L LS R RN R AR R B LAY R e ARG
21
discovery process is ongoing and the defense 1o the hest of the State’s knowledge-has not vet
22
mterviewed a single State’s witness. As a result, it will be several months——if not significantly
23

longer—before this matter goes to trial. Moreover, the sole change wrought by the amendment is

Dan Satterberg, Prosecuting Attorney
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T || the addition of a charge in the alternative. This additional charge arises from the same nexus of

2 || facts as the original charges and is essentially identical to one of them except that it requires proof of
3 | ahigher level of mens rea. The amendment does not change Numrich’s possible trial defenses.

4 || Nor does it require him to conduct any investigation or to call or interview any additional witnesses
S beyond that or those which i would already have to do Tor the current charges. Given alt of that;
6——there-isnoprejudice-to- Numrich-in-granting the State s motion-to-amend—Indeed itis hrard-o

7 Il conceive of a situation in which a defendant is less able to meet the burden of establishing prejudice
8 || stemming from an amendment.

9 Despite that, Numrich argues that there are “at least six reasons to deny the State’s motion to
10 | amend.” Def Opp. at 10. However, none of these arguments are persuasive

11 First, Numrich argues that the State’s amendment is vindictive.® Def. Opp. at 14-17. This
12 | argument must fail. “Prosecutorial vindictiveness is [the] intentional filing of a more serious crime
13 || in retaliation for a defendant’s lawful exercise of a procedural right.” State v. McKenzie, 31 Wn.

1411 App. 450, 452, 642 P.2d 760 (1981). However, it is well recognized that ““an initial charging

15 decision does not freeze prosecutorial discretion™ and that prosecutorial vindictiveness must be

16| distingwished Irom the “rough and tumble™ ol legiimmale plea bargaimng and olher aspects ol pre-

i | I [ A |
pretrial-contextadeterdant

19

20

“a realistic likelihood of vindictiveness which will give rise to a presumption of vindictiveness.”

State v. Bonisisio, 92 Wn. App. 783, 791, 964 P.2d 1222 (1998) (quoting United States v. Wall, 37

22

the State must justitv its decision with ““’legitimate, articulable, objective reasons’ for its actions.”

23

& For reasons of clarity and brevity, the State will address Numrich’s arguments m a different order than they are

presented in Numrich’s response brief. Dan Satterberg, Prosectting Attorney
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T || Bonisisio, 92 Wn. App. at 791 (quoting Wall, 37 F.3d at 1447). In this context, if the only showing

2 || of vindictiveness “is the addition before trial of new charges for which the State believes there is

3 | sufficient evidence to support a conviction, constitutionally impermissible conduct has not been

4 | shown.” State v. Frver, 36 Wn. App. 312, 317, 673 P.2d 881 (1983) (citing State v. Penn, 32 Wn.

ST AP ST 914, 650 P2d TTTT (1982))

Y NN by Cibeet il Qingn’ 1 oy
T T TEr (o]

Topo N naatedbeclasrmmean ot 44 oo elaotorone 1 RS | 1] 1+
TICre TN T I IO pUratcdry Cra s T s DT e tiar e O e S OIS TOITto— A otna- Oy

7 I be vindictive and his attorney has offered a similar personal opinion in his declaration. See. e.g..

8 || Def. Opp. at 2, 16; Maybrown Decl. at 9. Aside from these mere assertions, however, Numrich has

9 || failed to present any evidence of actual or presumptive vindictiveness. As Numrich has failed to

10 || make even a preliminary showing of either, the State is not required to justify its decision

11 || Bonisisio, 92 Wn. App. at 791.

12 However, despite having no obligation to do so, the State has provided its legitimate,

13 || articulable, and objective reasons for seeking to amend the charges. As this court is well aware,

14 | KCPAO has a long standing “conservative filing policy.” Under this policy, which is part of

15 || KCPAO's written Filing and Disposition Standards,” the State’s standard practice is to initially file

IO || the lowesl possible degree and number ol charges that rellect the nature ol the delendantl’s criminal

[N
N

P - Y41 P I 2 3 PR | Ao 4 PR S | 1EES-ALDY 4} W P 341
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. o «
18 WﬁW@MM@g@I@%nQ@Q enhancements—and/or aggrn‘ ators-in-orderto-ensure-that
: - : 4 : - BRER;-SHAARCEI e - alith-aF-a 2 SravatoR-1-0order1o-eRStre-Hiat:
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19| the charges for trial accurately reflect the full nature and severity of the defendant’s conduct.

20 Here, as set forth in the Declaration of Patrick Hinds, the State has always held the belief

22 || with KCPAO’s policies, a charge of second-degree manslaughter was filed initially. Id. Similarly

23

9 KCPAO’s Filing Disposition Standards (FADS) are publicly available online, including, inter afia, at

il 1 /i / {eriminal- i 3 .
https://www.kingcounty.gov/depts/prosecutor/criminal-overview/fads.aspx. Dan Satterberg, Prosecuting Attorney
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T || the State has always reserved the right to seek this amendment, but—consistent with its policies and
2 | common practice—has sought to wait to make the decision regarding what charges it would go to

3 | trial on until the matter was actually set for trial. Id. Indeed, ifthe State had its choice, it would

4 | continue to wait to make this decision while the usual pre-trial discovery, negotiation, and litigation
S process played out. Unfortanately; iowever, the State s hand has been forced and it cannot Wait any
6—donger—Given-the-procedural- posturc-of-the-case -if the-State-doesnotbring-this-metionnowthere
7 Il isthe possibility that it will lose the ability to amend the charges due to the running of the statute of
8 || limitations. Id. That is the only reason the amendment is being sought now. Id. And seen in that

9 || context, it is clear that the State’s decision to seek the amendment is wholly lacking in

10§ vindictiveness

11 Second, Numrich asserts that the motion to amend should be denied because it 1s the

12} “product of gamesmanship.” Def. Opp. at 11-12. Nothing could be further from the truth.

13 || Numrich’s argument focuses on the timing of the State’s motion. Id. The reasons for the timing of
14} the motion are discussed at length above and essentially boil down to the fact that the State must

15| bring the motion now or risk having the statute of limitations run on the potential amended charges.
16 || Despile Numnch's baseless accusalions (o the conlrary, the State has nol engaged m bad Laith

- 41, .
UHITTWIDT,

19

20

he-information.
Def. Opp. at 12-13. But Numrich has failed to convincingly explain how the doctrine of estoppel

even applies in this situation. As Numrich himself notes, estoppel is an equitable doctrine that

22

“a clearly inconsistent position.” Arkison v. Ethan Allen, Inc., 160 Wn.2d 535, 538, 160 P.3d 13

23

(2007) {(emphasis added). Here, the State is not taking any inconsistent or contradictory positions.
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T |l The State has previously taken the position that Numrich’s behavior violated RCW 9A.32.070 (and

2 || that he is, therefore, guilty of second-degree manslaughter). The State continues to take that

3 || position. The State also takes the position that Numrich’s behavior also violated RCW 9A.32.060

4 | (and that he is, therefore, also guilty of first-degree manslaughter). There is nothing about this latter

S| position that is inconsistent with ths Tormer. Inthat context; the State has moved to amendtoadda

sroc-yrrgrrc ot | PR P
st

s d iy e car ey tho olfoeeatay TR | "N P Y et Caprn g
COLIHIT O At ECTas 4 CIdr o e arCiird v e tO e two-OXIstin g COts T Iereis

7 I nothing about the State’s actions or current position that are contrary to the positions it has

8 || previously taken in this case.

9 Fourth, Numrich argues that the State’s motion violates Washington’s “general-specific

10§l rule.” Def Opp.at 18-24. But this is the same argument that Numrich raised in his motion to

11 || dismiss the count of second-degree manslaughter. Numrich has failed to provide any explanation as

12} to how or why the outcome should be different for first-degree manslaughter. This court—in the

13 || form of Judge Chun—has already rejected this argument in denying Numrich’s motion to dismiss.

14 || His current repackaging of that argument as being one in opposition to the motion to amend does

15 not change the analysis or provide any compelling basis for this court to now deny the State’s

6 || moton to add a count ol hirsi-degree manslaughter.

ki I, | M- W P2 % i ORI ot +1 4. P SRR, § P ] 4
TUrtnermor ©, INUTHITICLT S~ al STHITOTIU OTH U POTHL AT Y CUTIH al IOl T AN SN TITTITAUIT

19| review. In the briefing before Judge Chun, the State argued, infer alia, that the mens rea of the

20 || crime of Manslanghter in the Second Degree was different than the mens rea of the crime of

22| Wn.2d 457, 114 P.3d 646 (2005).'% Numrich never substantively challenged the State’s analvsis

23

19 See, e.g, pages 9-14 of the STATE’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS COUNT 1.

Maybrown Decl. App. C. Dan Satterberg, Prosecuting Attorney

STATE’S REPLY IN SUPPORT F3s1 King County Courthouse

OF MOTION TO AMEND - 10 Seattle, Washington 98104
{206} 296-9000

_ FAX(Z06) 296-0953
State's Motion For Discretionary Review Appendix - 243

& Statement of Grounds For Direct Review




57151489

44548206

I |l of the mens rea elements of the two crimes. Rather, his only real argument against this point was
2 || to assert that the State was incorrect because Gamble only applied to first-degree manslaughter. !
3 || In doing so, he effectively conceded that his “general-specific rule” argument would not apply to
4 | such a charge. In this context, the argument he now attempts to make—that the “general-specific
STTule™ doss preciudethe State from prosecuting him for first-degres manslaughtsr——is dirsctly

6 ntrary-to-his-previous-imphicit coneessionto-the-contrary:

7 Fifth. Numrich argues that the amendment will prejudice his substantial rights. Def. Opp. at
8 || 13. Asnoted above, a defendant opposing the State’s motion to amend bears the burden of

9 || establishing such prejudice. Thompson, 60 Wn. App. at 666. Here, Numrich fails to meet that

10 || burden. As an initial matter. the majority of his claims of prejudice are simply reiterations of

11 || areuments raised elsewhere in his brief. For example, Numrich claims that the amendment “will

12} serve to punish the defendant for exercising [his] rights.” Def. Opp. at 13. Similarly, he claims that
13 || the State “is essentially seeking to dissuade [him] from pursing his appeal and to coerce [him] to

14 | enter a plea of guilty.” Def. Opp. at 13. But these claims are virtually indistinguishable from his

15| arguments  addressed at length above  that the State is engaged in prosecutorial vindictiveness

IO || and/or mmproper gamesmanship. As the Stale 18 engaged 1n either, there 1s no basis o conclude that
H-—hissubstantiatrights-witt-beprejudiced due-toeither:

mdice-bis-substantial- nohts-because
judice-lis-substantial rights because
it will delay the proceedings and, therefore, increase the costs of litigation. Def. Opp. at 13.

However, Numrich fails to explain how this is so. Based on the entirety of his briefing, Numrich

o-amend-will

SRS s g

22

essentially set this case back to square-one and require him to start his motion to dismiss all over

23

1 See e.g., page 4 DEFENDANT'S REPLY IN SUPPORT OF MOTION TO DISMISS COUNT 1

(MANSLAUGHTER). Maybrown Dec. App. D Dan Satterberg, Prosecuting Attorney
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T || again. See Def. Opp. at 11-12. But this assertion does not bear even cursory scrutiny. As

2 || discussed above, Numrich’s argument as to why the charge of first-degree manslaughter is improper
3 | is indistinguishable from his argument—that has already been rejected by this court—to dismiss the
4 | charge of second-degree manslanghter. As a result, despite Numrich’s assertion to the contrary,

S amending the chargss will iot substantially detay the proceedings or cause significant additional
6——expense-because-thereisno-tssue-to-“relitigate "—the-one-argument-he-has-identified-as-a-basisfor

7 | dismissal has already been ruled on by this cowrt in a decision that is as equally applicable to the

8 || amended charges as it is to the existing ones.

9 Finally, Numrich argues that the amendment is improper because there is not probable cause
10 || to conclude that he committed the crime of first-degree manslaughter. Def. Opp. at 17-18._This

11 || areument must fail. Under RCW 9A.32.060(1)(1). “a person is guilty of manslaughter in the first
12| degree when [h]e or she recklessly causes the death of another person.” Thus, in relevant part, a
13 || violation of the statute requires proofthat the defendant engaged in reckless conduct and that the
14|l decedent died as a result of the defendant’s reckless acts. Id.; WPIC 28.02. In this context, a

13| person is reckless or acts recklessly when “he or she knows of and disregards a substantial risk
IO | that {dealh] may occur and s disregard 18 a gross deviahon Irom lhe conduct thatl a reasonable
H-persomrwouldexerciseis-the samesituation R EW-9A080:0H-(D(c), WPIC 10:03,2016

18 | Comment1o- WPIC 10.03 (citing Gamble. 154 Wn.2d at 467-68).

19 Here, the Substantive Facts section above—which summarizes the facts from the

20 || Certification for Determination of Probable Cause and the Joint Investigation memorandum—

211l clearly establishes probable cause for the charge of first-degree manslaughter. As the owner and
22 || operator of the company and the “competent person” for the project, Numrich was well aware of
23 || the general risk of death posed to workers in trenches like the one in question. He was further
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aware that the risk was substantially elevated given all of the risk facts that were present at the
site on the date Felton was killed. He also knew that the substantial risk of a trench collapse—
which carried with it a substantial risk of death—was further increased by the disturbance to the
soil caused by Felton’s use of a vibrating tool and the pulling of the new pipe through the old
one. However, despite being aware of all these risks and despite being the owner of the
company, Felton’s friend, the person in charge, and the “competent person™ at the scene,
Numrich made no effort to halt Felton’s hazardous use of the tool and did not re-inspect the
trench after Felton was done using it. Instead., Numrich left to buy lunch. Due to Numrich’s
recklessness. the trench collapsed with Felton inside and Felton died as a result.

Given all of the above, there is ample probable cause to conclude: (1) that Numrich knew
of a substantial risk that death might occur; (2) that Numrich disregarded that risk; (3) that his
disregard of this risk was a gross deviation from the conduct a reasonable person would exercise

in the situation; and (4) that Felton died as a result of his recklessness.

IV. CONCLUSION

For the reasons outlined above, this court should grant the State’s motion to amend.

DATED this 31st day of October, 2018.

DANIEL T. SATITERBERG
King County Prosecuting Attorney

. PE Qs 5

Patrick Hinds, WSBA #34049
Eileen Alexander, WSBA # 45636
Deputy Prosccuting Attorncys
Attorneys for Plaintiff
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, ) No. 18-1-00255-5 SEA
)
Vs, )
) TRANSCRIPT OF HEARING
PHILLIP SCOTT NUMRICH, )
)
Defendant. )
)
)
)
Date: October 31, 2018
Judge: Jim Rogers
State: Patrick Hinds
Defense: Cooper Offenbecher
JUDGE: Please be seated. You already (unintelligible). Good afternoon.
STATE: Good afternoon Your Honor. Uh this is State versus Phillip Numrich. It’s

cause number 181002555 SEA. Patrick Hinds and Eileen Alexander on
behalf of the State of Washington. Mr. Numrich is present out of custody
along with counsel, Mr. Offenbecher. Uh he is also represented by Mr.

Maybrown, who is in trial at the RJC. ..

JUDGE: Right.
STATE: today.
Daniel T. Satterberg, Prosecuting Attorney
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' 516 Third Avenue
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JUDGE:

STATE:

DEFENSE:

JUDGE:

STATE:

JUDGE:

STATE:

JUDGE:

I know. Iknow heis. Right. He’s in front of Judge Bender.

Yes.

Good afternoon Your Ionor.

Good afternoon. So let me uh make sure I understand um a few things.
You have your argument in front of the Supreme Court Commissioner
tomorrow at two-thirty?

Two o’clock. But yes.

Okay. And the case is on case setting?

Correct.

Um. Alright. The two questions I have in mind that are not directly
addressed by briefing, uh ‘cause you all did a very thorough job of
briefing, um is uh—well I know you were thinking about it. Why you
waited so long to bring forward the motion to amend? And I know you set
forward a number of reasons, but of course that’s not really the question
I’'m asking. And the second question is uh how would the arguments be
different on the general specific on uh—for a manslaughter—a man one
versus a man two, if they would be at all? Uh in other words um—and [—
and I'm not prejudging this ‘cause I-—I’m gonna have to think about this
after you all argue it. But uh if I was to grant the State’s motion, uh
presumably I would be forced to cert—I mean I would as a practical
matter have to certify that decision to the Supreme Court. Um but one of
the things I’m thinking about 1s the prejudice it’d be—be to the defense.

So are the arguments different for general-specific man one than they are

Daniel T. Satterberg, Prosecuting Attorney
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man two. I don’t—I haven’t uh fully read your briefing or listened to your
argument in front of Judge Chun. So I'm interested to hear your
comments on that. So...um...you have a motion to amend and you have a
motion to compel. Uh why don’t [ hear the motion to amend. And the
way it kind of came about is you made a very short motion to amend and

there was a much longer response. So...

STATE: And did the Court receive the reply that was filed...

JUDGE: [ did.

STATE: this moming? Okay.

JUDGE: It’s right here.

STATE: Excellent. Um...

JUDGE: And this 1s Mr. Offenbecher’s briefing,

STATE: Alright.

JUDGE: So I have—I have all of it.

STATE: Excellent Your Honor.

JUDGE: Yeah.

STATE: Um yeah I guess to—to—rather than—or trying to avoid rehashing in this
case, [-—I—this case... As the Court is aware the-—the State has a
conservative filing policy. We file the—a—a—the lowest degree and the
lowest number of charges that sort of encapsulate the defendant’s
activities up front.

JUDGE: Mr. Hinds, as you well know, [ know all of that.

STATE: I understand.

Daniel T. Satterberg, Prosecuting Attorney
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JUDGE: Really the question I'm asking is this: There’s been a tremendous of
effort to be done in briefing, motion to dismiss, presumably during that
time you’re thinking I may add man one. Why not give notice back then
so it could be incorporated into the arguments during the motion to
dismiss and be brought forward with all the rest of everything that was
going on? I mean you sort of see this whole train moving forward. And
so that’s really my question.

STATE: And Your Honor, quite frankly because it is not until the defense files its
reply to the State’s response to their motion to dismiss that, from the
State’s perspective, it becomes even apparent that the defense is drawing a
distinction between man one and man two.

JUDGE: In the general and specific.

STATE: Correct. Because going to—to that point, and this sort of gets to, I think,
the two questions the Court has are sort of inextricably linked. The
defense motion was to dismiss manslaughter in the second degree on
general versus specific grounds.

JUDGE: Right.

STATE: This—an—and one of the—the heart of the defense’s argument there was
that the—what I'm gonna call the Title 49 crime ‘cause the name is so
long. The Title 49 crime has...

JUDGE: The I—...

STATE: a—...

JUDGE: the L&I crime.

g?;liekl_ T.CSatteI;:be;% Prosecuting Attorney
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STATE: the L&I crime has a knowing requirement. And the defense makes the
argument that uh under the general versus specific statu—or test, if it—
committing the spe—that’s what they call the specific statute, necessarily
you commit the general statute. That’s the test. Their argument was if

you knowingly

because knowing is a higher mens rea element than
negligence—that necessarily proves negligence. The State’s response to
that was no, because it’s not just a matter of what the level of the mens rea
18, it’s what the—the object of the mens rea 1s. Theft and intentional
murder both have a mens rea of intent, but they’re not the same thing
because they go to different objects. The State made the argument and

continues to make the argument that the mens rea of these two crimes are

different because under State v. Gamble the mens rea for manslaughter in
the second degree is negligence as to the risk of the decedent’s death.
Whereas the mens rea for the L&I crime is a knowing violation of a safety
regulation. So they’re not the same. The defense’s argument, which was
not raised until its reply, and then only—I believe only in a footnote, is
that Gamble, which the State is sort of relying on in making that argument,
only applies to manslaughter in the first degree. So it’s not until that point
in time that 1t’s—up until that point m time the State has the—the—I
guess the thought or the—the—is sort of considering, as it always does,
what charges will we bring for trial. But the import or the difference that
this will have between a man one and man two isn’t really brought into

focus until that point in time. Again, as I noted, it is noted in a footnote in

Daniel T. Satterberg, Prosecuting Attorney
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the defense’s reply at that point. It doesn’t really become the sort of—the
crux that it has in many ways now become until they file their briefing, not
just their note for discretionary review, but their motion for discretionary
review in the Supreme Court and their um uh—excuse me—their
statement of uh grounds for direct review, where they for the first time
state that one of the reasons they argue that the Supreme Court should take
direct review is in order to, quote, unquote, clarify Gamble. It’s at that
point in time that it becomes—an—and those were filed in late September
of this year. It’s at that point in time that it be—it’s not really until that
point in time that it—the—what a difference this makes between these two
charges becomes apparent. And so it didn’t—there had not been a
conversation about additional charges or what we would add for trial or

what we wouldnt add for trial up un—...

JUDGE: (Unintelligible). Right. I...
STATE: up-—...
JUDGE: understand that.
STATE: up until that point in time because we were still on case setting. And the
particular difference that the amendment to add a man one would make
did not really become apparent until this briefing got filed, uh particularly
in late September when this is filed in Supreme Court. Frankly, as I was
writing the State’s response, [-—1I really fully noted—uh sorry—the
response or answer in the Supreme Court, noted what—from the State’s
perspective what a concession the defense had essentially made and
Daniel T. Satterberg, Prosecuting Attorney
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started thinking about what that sort of meant. Um at that point in time,
frankly, I started looking at the statute of limitations because I was trying

to think of how this played out.

JUDGE: You said that in your brief.

STATE: An-—and then...

JUDGE: Right.

STATE: determined that it was a three year statute of limitations...

JUDGE: Okay.

STATE: which—mea culpa. But that is—that’s why it came up when it did and
how it came up when it did.

JUDGE: Okay. Alright. T wanted to hear it from you then. Uh that was the main I
had for him and he’s—you’ve all been very thorough. I’'m not asking you
to address whether or not you’re making a concession. Uh really the
argument—the issue 1s notice as you well briefed and why they didn’t
bring this up before. And that’s why I asked the question. So why don’t
you go ahead Mr. Offenbecher on your response to that, and you can argue
your motion to compel at the same time, if you wish, or you can rest on
your briefing papers on that. That’s pretty straight forward.

DEFENSE: Thank you Your Honor. Well, as Your Honor has seen from the briefing
we have spent a substantial amount of time over the past six months
addressing this issue. Um over a hundred and fifty attorney hours from
our office based on this issue. A lot of briefing before Judge Chun. You
know the argument in front of Judge Chun was over an hour and fifteen

Daniel T. Satterberg, Prosecuting Attorney
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minutes. We had follow up hearings um on the certification issued. We
argued extensively about whether this issue be—should be certified to the
appellate courts. And not once did—throughout any of those proceedings
over the past six months did the State ever mention that it was thinking
about filing a manslaughter one charge. That it was a potential hold back.
I mean the whole gravamen—to use one of the words that the state has
used frequently in this litigation—the gravamen of these proceedings was
the propriety of a felony manslaughter charge. It’s not like we were
arguing about a severance issue or a discovery issue or some collateral
issue. We were arguing about the propriety of a felony manslaughter
charge, which of course our position is it’s an extraordinary charging
decision and there’s a specific misdemeanor statute that applies more. But
the—but the whole um you know gravitas of this, the gravamen of this
was that you know what’s the applicable charge and is it this much more
serious felony homicide charge. And the fact that the State did not bring it
up during any of those proceedings indicates that it was not—you know
there 1s overwhelming circumstantial evidence that this was not a
contemplated charge. And it sounds like Mr. Hinds is conceding today in
court that he really didn’t contemplate it vou know until later in the
process. And it was brought up at a time and in a manner that was
calculated to prejudice Mr. Numrich and to punish him for the lawtul
exercise of a constitutional right by seeking redress in the Court of

Appeals. The State could have filed this motion to amend in this court as

Daniel T. Satterberg, Prosecuting Attorney
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a standalone motion. Right? But never mentioned it to the Supreme
Court. It’s not part of the perfected appeal. I mean we have perfected
appeal, uh motion for—perfected motion for discretionary review in front
of the Supreme Court. Right? There’s a finite set of trial court materials
that have been submitted. Right? It’s everything that Judge Chun
considered. Everything up until the point when he issues the certification.
And I will tell you, I was shocked when I re—when I read the State’s
answer in the Supreme Court and they throw in the fact that they’re trying
to add manslaughter one. What they write in their—what the State writes
in its brief, moreover Numrich has failed to show the discretionary review
will materially advance the termination of this litigation. Even if this
Court were to accept review and rule that Numrich’s favor, he will still
face felony manslaughter charges. The State goes on to say here; the State
intends to add a count of manslaughter in the first degree to the charges
against Numrich. So the State is saying, wait a second Supreme Court.
And whatever you’re gonna do, it’s gonna be moot because we’re gonna
add manslaughter in the first degree. I mean that’s an—that’s an
extraordinary thing to do. Right? To signal to the Supreme Court
whatever you’re gonna do, it’s gonna be moot. And frankly the damage
may already be done because I mean I moved to strike this in the Supreme
Court, but this is—you know the Commissioner has this. She’s gonna
read it. Here she’s gonnaread it. And I don’t know what they’re gonna

do. They may throw up their hands and say well why should we take the
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1 case now. You know we have another—there’s a whole ‘nother different

2 manslaughter charge gonna be—that’s gonna be added. Um why should

3 we accept the case. Let’s let everything shake out in the trial court. You

4 know to not notify us of this potential new substantial charge which

5 increases the potential penalties from you know a couple of years to eight

6 years...

7 | JUDGE: And I’'m aware of that.

8 | DEFENSE: for Mr....

9 || TUDGE: Right.
10 | DEFENSE: Numrich who has no criminal history with family home. Uh the first time
11 we get notified of this is the day that the State’s briefs are due in the
12 Supreme Court. And the overwhelming circumstantial evidence is that
13 this was done for an improper purpose. We have established presumptive
14 vindictiveness, and the burden shifis to the state to rebut it. Frankly, on
15 our side, we’re evaluating whether we have been ineffective. Uh should
16 we have advised Mr. Numrich of the possibility that he could file a first
17 degree—that they could file a first degree manslaughter charge against
18 him. Certainly there was nothing—we were not led believe that there was
19 ‘cause the State never told us about this. But if we had thought that
20 mans—if there was some indication that manslaughter in the first degree
21 was on the table for this um case, should we have had plea negotiations.
22 Should we have handled this case differently. Um you know the—the
23 consequences for him change significantly. So the consequences are
24
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higher. His constitutional right to seek lawful redress may have been
already irreparably altered if the Supreme Court doesn’t take the case
tomorrow. Ile has expended a substantial amount of financial resources
with our firm advanecing this litigation. And if we had known that they
were gonna file a manslaughter in the first degree charge, would we have
proceeded differently. If the—the amendment is granted, will we press
forward with the appeal. 1don’t know. We’re gonna have to evaluate
that. Um you know I don’t believe that the State sat back this whole while
and let us file our briefs and filed their briefs. We all spent a ton of time on
this. And we went in front of Judge Chun multiple times. I mean I don’t
believe that they did all of that all the while thinking well we’ll get him in
the end. Right? We’ll just file a manslaughter one. I don’t believe that
they did that. But the circumstantial evidence is that they filed this at a
time and a manner to punish him and obtain an improper advantage in the
appellate court. And if the latter were not true, they never would have put
that in the brief to the Supreme Court. The only reason for putting that
statement in the Supreme Court 1s to prejudice him and to improperly
influence the Supreme Court from taking the case.

JUDGE: I know that you um have addressed this in great length at Judge Chun and
I unfortunately didn’t uh really read all those briefs. Ireads his order and I
re—I quickly scanned them. But um I guess my—my-—one of the
questions in my mind is uh will the Supreme Court if they take

discretionary review, if they take review of the case, will they have to
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necessarily evaluate the entire manslaughter statute in deciding whether or
not uh 49.17.060 is the um general specific rule applies or is it just really a
s—specific degree in your view?

DEFENSE: [T think it’s just specific to manslaughter in the second degree. That’s
the only issue we briefed up.

JUDGE: Okay.

DEFENSE: Um you know there—there’s just—there was never any analysis about
manslaughter first degree. Judge Chun did not ish—he—he didn’t
actually make oral—an oral ruling, and he didn’t also do a written ruling
other than to sign our proposed order denying it and certifving it. Um so
we—you know there’s—there was never any discussion about whether

manslaughter one

vou know how this applied to manslaughter one. Um
and you know frankly if the amendment goes through, we’re gonna file
the same motion. [ mean we’re gonna be back in front of somebody. It’s
not—it’s not gonna Your Honor I—I understand. I think it’ll be the next
criminal motions judge. It won’t be Judge Chun. He’s gone. It won’t be
Your Honor as T understand. It’1l be the next criminal motions judge.

And we’re gonna make the same argument. You know we’re—we’re
gonna have to reanalyze it under manslaughter one, but we—obviously we
don’t concede, and—and I take uh exception to the State’s argument or
suggestion that we somehow conceded manslaughter one you know would
not be violated by the general specific rule. We have never said that.

What we have said is that—an—and—and we’re pretty deep in the weeds
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here on—on the State v. Gamble case. But the State wants to—if we go to

the mens rea of the two statutes. Okay? One of them is willfully and
knowing. Okay that’s the um WISIIA homicide statute. And
manslaughter two is criminal negligence. Okay? And by statute in
Washington, if you’ve proved willful and knowing, you have also as a
matter of law proved criminal negligence. And you’ve also proved
recklessness. Uh it’s a lower mens rea. It’s subsumed in the higher

mental states. And the State has pointed to State v. Gamble. The State is

trying to differentiate it. Right? And to make um the criminal negligence
have some kind of other element. Right? An object of the mental state.

And so the State points to State v. Gamble and says, well in

manslaughter—and manslaughter is used very generally in the Gamble
case right? It’s a first degree manslaughter case, but they use it very

generally. And the State points to State v. Gamble and says well there’s

this other thing. You have to have an object of a mental state. And so in

response to the State’s argument about Gamble, we have gone to Gamble

and said, wait a second, that’s not what Gamble was considering.
Gambs—Gamble was considering you know is manslaughter first degree a
lessor included offense of second degree felony murder. And the second
degree felony murder ca—statute involved bodily harm. And first degree
manslaughter involved homicide. And therefore, it’s not a lessor include.
So we’ve said Gamble doesn’t apply here because it’s just a first—that’s a

first degree manslaughter case. The whole thing was not uh applicable to
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