
NOV O ;3 2016 

}1lV\>•.:.'\ i\i 

STAYf.: (fr \\\·,i·;i·fi!";;,_iTON 

lN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

COUNTY OF SPOKANE 

U$11/Fw Sff\-� tvtC<:AJtfJ4Y
Petitioner's Full Name 

) 

) 

) 

) 

) 

) 

NO. /q-/-0332'>{- 3

PERSONAL RESTRAINT PETITION 

If there is not enough room on this form, use the back of these pages or use other paper. Fill out
all of the form and other papers you are attaching before you sign this form in front of a notary. 

A. STATUS OF PETITIONER

1, ivfltrrF/:w .SFAN Mc<?Mnt'-(1 1100 w. tvf t.tLUJtJ
(Full name and current addreaj

'4ve I spoll4,,JC, wiL\ q_12-w 

Apply for relief from confinement. I am �am not __ now in custody serving a sentence
upon conviction of a crime. (If not serving a sentence upon conviction of a crime) I am now in 
custody because of the following type of court order: --------------

(Id en ti fy type of court order) 

1. The court in which I was sentenced is: Sfdt;Arv( fAMrC1 Sle61� ('LJ.J?,

2. I was convicted of the crime of: Er/2.;s, Dr6/lfl: �

3. I was sentenced after ( check one) Trial VPlea of Guilty __ on OC-17' I 1 t ZO I �· 
. . 1 Date of Sentence 

4. The Judge who imposed sentence was TuMC tr_rifl.OL� CJ&flJt.J;- JI]:;-

1
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5. My lawyer at trial court was 1)&.;l<.)J;S' DZi.,S-SS Lf(Z ; {!outJSf' L 'fag, 
Name and Address if known 

T>fft:i--J-Se-, I ti l.tJ w, 3/2-()4/JICJI±'( 1 SpvtuW&-, WA C/9z(A) 

6. I did¥ did not __ appeal from the decision of the trial court. (If the answer is that I did), I 
appealed to: Bfp fill L tJtl'C P1clf:IJ '(f:1 Dz:v:i;S~ rr:r;. · 

Name of court or courts to which appeait!ok place · 

7. My lawyer for my appeal was: _ __.W___._=--:..;:K.=,v_o_l,,J_N _____________ _ 
Name and address if known or write "none" 

The decision .of the appellate court was was not published. (If the answer is that it 
was published, and I have this information) the decision is published in _&..;;;;JJ=+-/-=-A.i.-____ _ 

8. Since my conviction I have __ have not ,/'asked a court for some relief from my 
sentence other than I have already written above. (If the answer is that I have asked, the court I 
asked was . Relief was denied on 

Name of court 

Date of Decision or, if more than one, all dates) 

(If you have answered in question 7 that you did ask for relief), the name of your lawyer in the 

proceedings mentioned in my answer was-----------------
Name and address if known 

9. If the answers to the above questions do not really tell about the proceedings and the courts, 
judges and attorneys involved in your case, tell about it here: M'( ~ fc.Ji&:S '4-

D<Ta-P ~ . t1+tyi.e bM:S A ()<.J e-- P/2fX£ ss tJ;(OCiJ-~ ,4JQicl'd 

Tb v1£ ,)TYJ-Tc @d [}ff /)(:Fl-yJ:5€ w wllk-Ctt f3?nd Ptr:L@ Tb 

,tc.r: :c 4M i3 m.Jfr DcttflZl- A-ClZ &J'S @ 121€: Oz;iu&, v->xn-1: 4 
WIJ.z1 OF J-/,r135f'5 OJ.ilpv:S AJ.l.j A- Mo~ J?;> 5€, ~'P.>t'-~ 

B. GROUNDS FOR RELIEF: l,O~UEb t't;. t 

(If I claim more than one reason for relief from confinement, I will attach sheets for each reason 
separately, in the same way as the first one. The attached sheets should be numbered "First 
Ground", "Second Ground", "Third Ground", etc). I claim that I have '-/ reason(s) for this 
court to grant me relief from the conviction and sentence described in Part A. 
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8;/4~1 Ground 
(First, Second, etc) 

1. I should be given a new trial or released from confinement because (State legal reasons why 
you think there was some error made in your case which gives you the right to a new trial or 
release from confinement): {./tic) 6Jfo{Z(fM@01 mr?Be;-Tfil :al£ OrEEtJf)l){'JC FvV<!.. 

2. The following facts are important when considering my case. (After each fact statement put 
the name of the person or persona who know the fact and will support your statement of the fact. 
If the fact is already in the record of your case, indicate that also) ~et u').)J(J p;;.l<:: 

Pt1t.,P:f tZf-PAA-rS
1 

SFPH:]v{13i~ Zl
1 

2()1'( ~11 I Cr-J-ll 12.£~41 p..}(r.,' -;-i:--Z:.

f!TTY4u+&) fl'-{}TJ+,v\J MO l,U51AOllltNr'))tl,,l OE IJvui()l(£rJ;f-SS m St-1 A:S.alf".*. 

3. The following reported court decisions (indicate citations if possible) in cases similar to mine 
show the error I believed happened in my case. (If none are known, state "None Known". __ _ 

t)JJzlT() SrrhES v,, :&¥,l}IZ:Ct 7~3 £ 2d.. lc./Z'o., l"/3'S'° (CJf" cir /~f>"ft?); 
ULJrff{),SfYW<S V, fl<JS-:Sf"LL. 1 '-{tl U.S. '-/z.3, t./3t-3Z., Ci3 S.C.t. /~37, 

,~'/3 1 30 L-.([oR...u 3/vf.;(_1&>13); sm-·rr v. uvcl'/
1

13c.J v-J*si,1.2-ci< . 
.i- 1 ?/'2--t p.zcR. lo3')-, /v'f> USLb-) 2-tf>O [199'7) 
4. The following statutes and constitutional provisions should be considered by the court. (If 
none are now, state, "None Known") 'Dl?iJZ[' (J.JtvSrr:rva:o,...J, ~ r:; JCc.r.ca,uS ~ 

( I 

5. This petition is the best way I know to get the relief! want, and not other way will work as 
well because: r &A: 7x:-1J.)t; D~Cfl) d4Ct-£~ 77) 771£ UJCA L ~,J 

C. STATEMENTOFFINANCES: 

If you cannot afford to pay the $250 filing fee or cannot afford to pay an attorney to help 
you, fill out this form. If you have enough money for these, do not fill this part of the form. If 
currently in confinement you will need to attach a copy of your prison finance statement. 

1. I do /do not __ ask the court to file this without making me pay the $250 filing fee 
because I am so poor and cannot pay the fee. 
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2. I have$ C) · S-() in my prison or institution account. 

3. I do ~o not __ ask the court to appoint a lawyer for me because I am so poor and 
cannot afford to pay a layer. 

4. I am __ am not ~mployed. My salary or wages amount to $ _____ a month. My 
employer is ____________________________ _ 

Name and address of employer 

5. During the past 12 months I did __ did not / get any money from a business, 
profession or other form of self-employment. (If I did, it was _________ _ 

Type of self-employment 
And the total income I received was $ ---------

6. During the past 12 months I: 

Did_ Did Not ~eceive any rent payments. If so, the total I received was $ ____ _ 

Did_ Did Not ~ceive any interest. If so, the total I received was $ _______ _ 

Did_ Did NotV Receive any dividends. If so, the total I received was $ _____ _ 

Did /oid Not_ Receive any other money. If so the total I received was $ Afp&'?~ . fw~ 

Do_ Do Not ~ve any cash except as said in question 2 of Statement of Finances. Ifso 
the total amount of cash I have is $ -------

Do_ Do Not ~ve any savings or checking accounts. If so, the total amount in all 
accounts is $ ------

Do __ Do Not L/'Dwn stocks, bonds or notes. If so, their total value is: $ _____ _ 

7. List all real estate and other property or things of value which belong to you or in which you 
have an interest. Tell what eat item or property is worth and how much you owe on it. Do not list 
household furniture and furnishings and clothing which you or your family need. 

Items Value 

8. lam am not Vmarned. If I am married, my wife or husband's name and address is: 
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9. All of the persons who need me to support them are listed below: 

Name & Address 

MfXa-'. Mc;<:mof<f. SfV'<dJJC;;;-, bJ Kl 
Relationship Age 
SJ"-1 ,LJ 
~ ,z.. 
::btJ JZ. 

b,,J ti 
10. All the bills I owe are listed here: 

Name & Address of Creditor Amount 

~ -JO I OQ~ _Q; 
l l 

D. REQUEST FOR RELIEF: 

I want this court to: 

__ Vacate my conviction and give me a new trial 

~acate my conviction and dismiss the criminal charges against me without a new trial 

Other: -- -------------------------
(Please Specify) 
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E. OATH OF PETITIONER 

STATE OF WASHINGTON ) 
) ss. 

After being first duly sworn, on oath, I depose and say: That I am the petitioner, that I 
have read the petition, know its contents, and I believe the petition is true. 

(Signature Here) 

SUBSCRIBED AND SWORN to before me this __ day of _______ _ 
20· 

Notary Public in and for the State of Washington 
Residing at --------------

If a notary is not available, explain why none is available and indicate who can be contacted to 
help you find a Notary: k ftM. 1SWC1 [Xj.y·lJ '1C-CESS Tl) uric 

l 

~C S&r:_ l<J.t.JA 
( 

Di... (Jlo Pu JCZrr::s . 
I declare that I have examined this petition and to the best of my knowledge and belief it is 

true and correct. 
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1. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
COUNTY OF SPOKANE 

2. PLAINTIFF (S) 

3. vs. MOTION: ,4,JD 
4. 

5. Jvqm+f t,0 M(}CMvN 
L1EMOIZt+t.lWM oF 

1tvn-lot2rn:E .s Tb se-r 
IJS:COt 7)f-F VfrZD1XI J1+.Jt1) 

..,-o u:cs 10tr:..s-s 
6. DEFENDANT (S) 

7. 

8. 

9. 

10. 

11. 11tf DEF~~/l-tJJ, M1}r[itfW MCCJw2r;ly. MOVt:5' 
t • 

12. 

13. tb 1/i+vt 17ft5"' V'f{(.(J-rif .=;:-6--) 1-fz:s Cv-tSe 5f1 
14. 

15. f,S~E IHJ() vK CH-lf£.Gt ~,u:r:0.S'ED .. 
16. 

17. 

18. 

19. 

20. 

21. 
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CcmtindoJl hF 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. P@fsA-f3Lt CA-vs 6 nff C:5i4/J..E DvJ er . S e"t;; 

12. 

13. 

14. 

15. &FFi:-Cr::IL 7l>OO 'i5€C.C12- , lrvnjevif:IJ &;n-/ 77/p 
l i 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. /1-rv() l},:::,c;e ()4-Vz;r OP- Rf-CFS., OY:F£Cl?£ t's€l.C,Z ~ 

24. 

25. 72f-1t'.N2 rS' priUv:r,:> ED VfF" 5DLE' B >4STS' Fof2_ 
26. 

27. Vk r::j;tJ[)VJ/r OP P/2£!B,t-t3lr CA-us E 1h00 
28. 

29. n+e 0Tld--'IZ:-s 1)._)r:::oiltJ.,iA-r:uw. me Follar-J:uvtt 
30. 

Pace~ of .::/.l!._ pap. 



CanfiJma1ion ~ 

1. (t(2..€' 0t SS/J6ES · R20M oft !}-F&;lJrrt/Z:: r OE 
2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 
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Ccmfimwioll Pace 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 



Ccm1iJmlaioll Pace 
·1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 'Zpn/ (jP,::rCEfZ n/24JJ'r &JO tJ;.:::pz::cR2 LESJ'FIZ. 
10. 

11. ic:J@Tf ·sveeu111FNTY1-L f2F()w, s +N vfzs CA:sf-: 
12. 

13. OEJZ-rcu 6/2/)/1./T" uvviJ . t9 ;:j::QS1 /2Af;)w0Fl TJff 
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DECLARATION OF SERVICE AND FILING BY AN INMATE 
CONFINED IN THE SPOKANE COUNTY JAIL 

W 1100 MALLON 
SPOKANE, WASHINGTON, 99260 

I, d L .4/T1,fl-b,Z_ rJf!.{}~ , declare that on OcfV,3 M 20 J{(i 
I deposited the foregoing documen(s), or a copy thereof, in the internal mail 
system of the SPOKANE COUNTY JAIL and made arrangements for postage, 
addressed to: 

Name & Address of Court or Other Place of Filing: Documents: 
I. SU em cag (J;~ r (!(.ftl IL /l}IJO fivlOTWtJ w Sc: r: 
Z--Ca,.wz;;u&-<- P/l,J?S.'g:;;t>VJ5: cx:::P< #9&1'.;!)E /l(v2,DC6T: 

/[{\o W. i>ll.t+?,OW&'{ /h/it ANO 1]) f>~Sl])CSJ 
Spvb.AtJF lk" !4 1ttl..4'.0 

Name & Address of Parties or Attorneys to be served: 

3~~ P~ffi/LS 
€ < Vlc/Z 
{ l 00 w I ~ !'hi(,( 

..5i204JJV l 4 9(}2-(()0 

I declare under penalty of perjury under the laws of the State of Washington that 
the foregoing is true and correct. 

1 Washington Court Rule GR 3.1 2012. 

Page_!/J_of~. 

S day of {X'.;fZ)[st!I_, , 20 I(; 
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ORKING COPY 

I• 

.4' 

FILED 
SEP IS 2014 

SPOKANE COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

STATE OF WASHINGTON 

Plaintiff, 

V. 

MCCARTHY, MATTHEW SEAN 
BM 01/09/1979 

Defendant. 

PROBABLE CAUSE: 

) CASE NO: 2014-01-03384-3 
) PA#: 
) RPT#: 140319146 
) CHARGES: 
) Count 1: 9A.52.020(1 )(B) - • BURGLARY-
) 1D(ASSAUL T) 
) 0AMENDED 
) RELEASE CONDITIONS PENDING TRIAL 
) (CrR 3.2) (ADULT) (ORECRP) 
) 0 DEFENDANT TO BE BOOKED ON FTC 

WARRANT 

D Probable cause has previously been determined. 
[8J The court finds probable cause exists to believe the accused committed the offense(s) charged. CrR 

3.2.1 (e)(2). 
0 The court does not find probable cause exists for the offense(s) charged, but does find probable 

cause exists to believe the accused committed the offense of __ . CrR 3.2.1 (e)(2). 
D The court does not find probable cause to believe the accused committed any offense and the 

accused is ordered released without conditions. CrR 3.2. 
D Probable cause statement not received from law enforcement lilnd the accused is ordered released without 

conditions. CrR 3.2. 
D Other: __ . 

CUSTODY: 
[8J 1. Defendant shall be in the custody of Spokane County Jail. 

~ Housing at Geiger is authorized if eligible and approved. 
[8J Work Crew/Work Release authorized if eligible and approved. 

D 2. Defendant shall be released on his/her own recognizance. 

[8J 3. Defendant shall post a surety or cash bond in the sum of $25,000.00. 181 Reserved D Argued 

D 4. No Bond shall be accepted. 0 Reserved D Argued 

If released: Defendant shall remain: __ Phone number: 

Further, defendant shall: 
l8l Appear at all court dates: l8l Regularly contact her/his attorney; 
l8l Remain in Spokane County and/or ; 
D No use or possession of non-prescribed controlled substances, legend drugs, or drug paraphernalia; 

RELEASE CONDITIONS PENDING TRIAL Page 1 
(CrR 3.2) 

ORIGINAL SPOKANE COUNTY PROSECUTING ATIORNEY 
COUNTY CITY PUBLIC SAFETY BUILDING 
SPOKANE, WA 99260 (509) 477-3662 



ORKING COPY 

0 The current offense and a prior qualified offense involve alcohol 
0 Defendant MUST install Ignition Interlock Device on ALL vehicles operated by him/her AND 

PROOF of installation must be flied within 5 days of the date of release 
D with the Superior Court 

0 Defendant must comply with a 24/7 Sobriett_Program Monitoring - if/when available 
181 Commit no criminal law violations; U No contact with minors under the age of 18; 
D No operating a motor vehicle without a valid driver's license and proof of insurance; 
181 Obey any and all court orders in effect and, if under supervision, obey all conditions of supervision; 
181 Other. Take all medi1tations as prescribed. 

THE COURT FINDS THAT THERE EXISTS a substantial danger that the defendant will commit a serious 
crime or that the defendant's physical condition is such to Jeopardize his/her safety or that of others or that 
he/she will seek to intimidate witnesses, or otherwise unlawfully interfere with the administration of Justice 
and, therefore: 

l8) 1. Defendant shall not approach or communicate with (named victim) Kayla Gonzales 
r8I or any others residing at the same residence 
181 or any immediate member of his/her family 
181 or any witness of the State, as listed in the police reports or witness lists 

181 2. Defendant shall riot go to the following (area) (premises) __ 
181 the 3526 block of Mt. Vernon St. in Spokane County 
181 or any known location of any individual listed in number 1 of this order (e.g. school, work, 

residence, etc.) 

181 3. Defendant shall not 
1:83 a. possess any dangerous weapons. 0 b. engage in the activity of __ 
D c. engage in the activity of sexual contact with minors under the age of 18 
0 d. use, possess or consume (intoxicating liquor) and/or (use or in possession of marijuana 

and/or products containing Tetrahydrocannabionnol (THC)) and/or (the following drugs __ ) 
D e. possess any pornographic material 

0 4. Defendant shall report regularly and remain under the supervision of D NEWf A or other Court 
approved facility. Defendant shall report within 24 hours of the entry of this order or release from 
custody. 
0 Reserved 
D Other: 

D 5. Defendant shall be detained until his/her physical condition permits his/her release. 

D 6. Defendant is referred for assessment by Geiger/NEWTA. 

0 7. Other: 

DONE IN OPEN COURT this 23rd day of September, 2014, in the presence of the defendant. 

JUDGE GREGORY DAVID SYPOLT 

JUDGE 

NOTICE TO DEFENDANT: Your attorney Is required to advise the Court If you do not maintain 
regular contact with your lawyer. If you do not maintain regular contact with your lawyer, the Court 
RELEASE CONDITIONS PENDING TRIAL -Page 2 
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may Issue a bench warrant for your apprehension and incarceration In the Spokane County Jail. 
Failure to abide by any court ordered release condition Is considered a violation and will be 
reported to the Court. A violation could result In a modification of release conditions, revocation 
of release, or the issuance of a bench warrant. 

~ IF NO CHARGES ARE FILED BY 09/26/2014 AT 12:21 AM, THE DEFENDANT SHALL BE 
RELEASED ON THIS CAUSE AND BOND SHALL BE EXON ERA TED. 

Presented bv: Aooroved: 

~ -... ' .. ,• ;, 

--~ 

GEORGE W GAGNON Ill MICHAEL VANDER GIESSEN MCCARTHY MATTHEW SEAN 
Deoutv Prosecutino Attornev 
WSBA#28768 
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FILED 
SEP 2 4 2014 

l 

SPOKANE COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

STATE OF WASHINGTON 

Plaintiff, 

V. 

MATTHEW SEAN MCCARTHY 
BM 01/09/79 

Defendant(s). 

) 
) INFORMATION 
) (INFO) 
) No. 14-1-03384-3 
) 
) STEPHEN W. GARVIN 
) Deputy Prosecuting Attorney 
) 
) PA# 14-9-54025-0 
) RPT# 002-14-0319146 
) RCW 9A.52.020(1 ){B)-F (#17705) 

Comes now the Prosecuting Attorney in and for Spokane County, Washington, and 
charges the defendant(s) with the following crime(s): 

FIRST DEGREE BURGLARY, committed as follows: That the defendant, MATIHEW SEAN 
MCCARTHY, in the State of Washington, on or about September 21, 2014, with intent to commit a 
crime against a person or property therein, did enter and remain unlawfully in the building of 
KAYLA MARINA GONZALES, located at 3526 S. Mt. Vernon, Spokane, Washington, and in 
entering and while in such building and in immediate flight therefrom, the defendant or another 
participant in the crime, did assault KAYLA MARINA GONZALES, a person therein; and the crime 
was aggravated by the following circumstance: the crime was committed against a family or 
household member and occurred within sight or sound of the victim's or the defendant's minor 
children under the age of 18 years, as provided by RCW 9.94A.535(2){h);and further, that the 
defendant committed the current offense shortly after being released from incarceration; contrary to 
RCW 9.94A.505(3)(t); . 
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DEFENDANT INFORMATION: MATTHEW SEAN MCCARTHY 
Address: 924 S LINCOLN ST SPOKANE WA 99204-3832 
Height: 6'00" Weight 155 
Eyes: Bro DOL #: MCCARMS2168Z 

Hair: Blk 
State: WA 

SID#: 017766838 DOC#: 779521 

INFORMATION 

FBI NO. 174056FB7 

Page2 
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STATEMENT OF INVESTIGATING OFFICER 
AFFIDAVIT OF FACTS 

SEP 2 4 2014 

SPOKANE COUNTY CLERK 

STATE OF WASHINGTON 
COUNTY OF SPOKANE REPORT NUMBER: 14-319146 

DEFENDANT: Matthew McCarthy 1/9/1979 B/M 

The undersigned, a law enforcement officer, competent to testify, states as· 
follows: That he/she believes a crime was committed by the above named 
defendant/defendants in the City and County of Spokane, State of Washington, 
because: There Is probable cause to believe that the defendant committed the crime of 
1

51 
degree burglary. The crime occurred on 9/21/14 at 0927 hours at 3526 S Mt Vernon 

St, Spok~me WA. 

Victim, Kayla ~onzales, will testify to the .following: 

1) Kayla Gonzales resides at 3526 $ Mt Vernon St, Spokane WA, and_ was at 
that location· on 9/21/14 at approximately 0921 hours. · · 

2) Heard a ·icnock on the door and opened it. 
3) · Was confronted by the defendant who was yelling "give me Ellie". 
4) Stepped .back. and attempted to close the door. . · 
5) The defendant stuck his arm ih the.door to prevent ltfrom· shuttin_g_. . 
.6) The dtfendant overpowered her and alammed hia ahowlder into the QQQr 

ca:utlng If to fly open. · · ·. · 
7) The. defendant.entered the house and 2 hand shoved her in the chest causing 

her to fall backwards and hit the·waH. 

:canned Document: Date Stored-9/23/2014 Time Stored-7:52:25 AM 
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8) The defendant slapped the ~II phone out of her han~ as she called 911. 
___ 9) Locked· h~rself In the bedroom with her 1 year old daughter. 

1 O)Het;ird the defend~nt walking around the residence ·before exiting. 
11)Exited the bedroom, grabbed her keys, and attempted·to flee In her vehicle. 
12)Was stopped ·by the defendant who was sitting on his car laughing at her. 
13)Retumeq to her residence and locked the door. 
14)0bseived the.defendant walking ~round the house peering through windows. 
15)Called 91.1 ahd observed tne defendant flee the scene in. a green vehicle. 
16)Flled a police report with Ofc Grant. 
17)Was at her-residence on 9/22/14 at· approximately 2150 hours when she 

heard someone knock on the door·. 
1 B)Asked Cory for the description of the male who had been at the door. 
19)Recognlzed the description given by Cory and told hlm·it was the same male 

from the day earlier. 
20)Called 911 as Cory pursued the defendant. 
21 )Arrived on scene at. 312 S Stone Street, Spokane WA and was interviewed by 

Ofc Belitz. · · · · · · · · · · '· · · 
22)Particlpated in a show up and Identified the.defendant as a 100% match. 
23)Also rioted that the defendant was wearing the same exact clothes as the day 

before when the defendant entered her house. 
Witness, Cory Hlerholze.r, will testify to the following: 

1) Resides at 3526 S Mt Vernon St, Spokane WA, and was at that locaUon on 
9/22/.14 at approximately 2150 hours. · 

2) Heard someone knocking on the front door 
3) Opened -the door and observed the defendant standing on the porch asl<lng 

for a female by-the name of Laura. 
4) Told.the defendant Laura did not live there and closed the door. 
5)' Was asked by K$yla to describe the male who was just standing at the do_or 
6) Was told by Kayla that the description of the defendant matched the man 

fro·m the previous night. 
7) Followed th~ defendant to 31-2 S Stone St, Spokane WA. 

Ofc. T ·Belitz W,ill testify to the followlhg: 

1) Is a fully commissioned police officer for the Spokane police departi'pent, and 
was wo~ing In that capacify on 9/22/14. · 

2) Arrived-,9h.scene and took state_ments from Kayla Gonzales. . 
3) Wa.lked. Kayla to the back of his vehicle to conduct a show up of the 

d.efendaiit. . . . . . . . ' 
4) Was told by· Kyla it was a 10_0% match, and that the defend~nt was wearing 

the s~nie clothes from the day prior. 
5) Along wlth.Ofc L~sser, established probable cause to arrest the defendant for 

111 d•are• t:1ur;1afy. · · . · 
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Ofc. C Lesser will testify tot~~ following: 

-1.) ._If: :t1·fi.Jll~.:C9mm·i~,,!.C?.'lt~ ~~&, .. ~fff~r for the Spoka~e :POll~e department·,. and 
. ··W:$:s _,W:OrK.rn~·1n tttat-~,#~),n.~/2W.14. . . · . · . -. . . . .. ··. 

2)· Arrived on scene erna-·{~O~-·statements frqm Cory .Hl~tbi:,lzer . . 
3) .Observed the defendan't jta'ildlng qn the· porch ·scr~a-mlng with a brick In his 
~~- ·.. . 

4) Detained the ·defenqarit In handcuffs (d.1) . . 
5) Re.moved· the d~fendant ·fro·m the. back of his patrol vehicle and assisted Ofc 
. 8eJltz With .a 'shQ.w up. · . . . . . ·. . . . . . 

-· ~) .. ~J9.t·.})~ _wi~~-'. 9~g.{J;~J,l~·i,_:~~~P.~l.~h~ • p.ro~able '~4~~1? .arr.est the d~f1ndant '.fo'r. 
· · "1~ ,qegre.€3 burglary~-- ·. _.- · . · ·: . · : · : , · · .- , · · · · . · . : · · . ·· · 

'1} transported the ·t1efendarit' to· the Spokane County Jail and booked t,im on the 
above named charge. . . 

.... -.. :1·,:.:· ·· .. .'· 
···.-·: ,' .. ;.,::.:·· 

. :·, 
,:. .. :· . ::_ ...... · .. . ... ···· 

. r.:· .· : . . ·. ..· ~:.. . ··;-- :: . 

I certify (or declare) under penalty of perjury under the laws of the State of 
Washington that the foregolnQ_ls true and-correct. (9A.72.085) 

b'f,1,1f . . . 
DATE:~ PLACE: SPOKANE. WASHINGTON SIGNATURE:.,_-"--__,_...-_....., ___ 
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SUn 0"21/J014 09:ZT Sun 0I/Z1/2014 Ol:17 llon OIIU/Z014 %3:02 
REIPCIRrClll'IE RliPCll'l"'IIIIE 
otllZ3/2014 04:ff 

l!ICX.V-.rrY FACl'CIIB 

PC Affidlvlt COIIJplete4 Sus,pect .Amlsflld, IJtlelul ,,,,,_., Evldenctt, wrtness ID Clime 

W:OUCF 

Victim Rdatlonsh1p Unlcnown Olla.• 9A.62.020(1}(BJ BfJRGLARY..1D{ASSAUL1) 
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INCIDENT REPORT CONTINUED 
S kane Cou Sheriff 

CITA1Dlt 

On 092214 at approximat.ely 2212 hours, I responded to a reported qument to assist Oft. Lessee~ .who 
was on scene in the area of 3rd Ave and Stone St. It was reported that a male who had broken into the 
complainant, Cory Hierbolzers house was bcmg cliaaed into that area by him. Just bctbre this call :from Cozy 
came ~ a female had called in at approximately 2128 hours. and reported that tho suspect who had broken 
into her home the day before was now back at the house. She was identified as Kayla Gom,iles 

Kayla stated that the male bad knocked on the door asking for someone named Laura. ~ was the same 
male that knocked on the door and furced his way in the day befbrc at approximately 0930 hours in the morning. 
Kayla stated that officers showed up and took a report the day before. This ocamed on 092114 at 0927 homs. 

At this time, Kayla stated that her fianc6 was now outside confronting the suspect This is when her 
fiance Cory called and stated that he was now fbllowing the suspect. Officer Lester made contact with Cory and 
the suspect at 3rd Ave and Stone St. Sec his report for information. 

On 092114, whenKa.yla called to report the original incident Officer G.Grant responded and took her 
statements. CAD indicated that Officer Grant~ a police n,port, but at this time I was unable to find it 
anywhere in the system. Tberaforc, I contacted Kayla and asked her to respond to the area that we were now 
at. 

Kayla arrived on scene and I asked her to tell me what happcoed at her house on 092114 at 

; ·=:r .:- .... _. ~ ~: -___ -__ · ~ ,· ~- - ,'. ·, . -. - - -_ - - r - __ -' _ •• -~r 1-·-_' : --~---~ · =: 
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INCIDENT REPORT CONTINUED 

~~Coun!rSbwflf 
,\Trllol'IBJ I IIClt9ff'NLlll8Elt 

a 14-319148 
. . 

approximately 0927 hours when she initially made the report of 1he bmglmy. XayJa told me the fuJlowiug: 

· On Sunday, 092114 at appmxinlately 0927 hours, she was home along with bee one-year-old daughter. 
She heard a .knock at the door'and went to aee who it WBI: The door bas no peep hole and therdbre she was 
not able to look and see who it was before opening the door. When she opened tliedoor, she noticed a bJack 
male standing there and he began to yell •give~ :spje." She de~ the black male as tall and skinny with an 
Afro wearing blue jeans and. a black T :_~ 

She was slightly .fiigbtened so she stepped behind the door and told the male that he must have the 
wrong house bec.itise she does not know who Ellie is. She tried to shut the door but the male Sblck: his arm in 
the doorway and prevented her from closing the door. The male smrted to push his way into the house so she 
cooriwied to push on the door in an effort to get it closed. 

The male was too strong fur her and finally shoved bis shoulder into the door forcing it opea The force 
of the door coming open caused her to stumble backwards. The male then wne inside of the house and walked 
up to her and shoved her with two hands against her chest cansms her to ran backwards against the wall of the 
house. She had her cell pbono in her left band and the male then smacked it out afber hand and it flew across 
the room. 

She was uncertain where her phone wu now -and not able to call 911 until she got to the land line. which 
she was nowbeR near. The male laughed at her and stood front of her and stared into her eyes. The male then 
began to- walk into the Jiving room so she ran to her bedroom where her child was sleeping to protect her. Slie 
locked herself inside oftbe bedroom with her one-year-old daughter untJl she hear({ footstep~ leaving the house. 

She then ran to the front door, locked it and ~ed. 911 .. · Just then she saw the male looking into the 
windows of the house. She then ran to the kitchen a,nd grabbed a knife to protect herself and her child. She 
located her car keys and her cell phone and after a few minutes she opened the front door in an efibrt to walk to 
the garage to get in her car to leave to" safety. When she opened the from door. she <lid not see the suspect 
standing Olltside. 

She took two steps towards the garage and saw tho male sitting on the hood ~! a green SW. She had 
not seen the vehicle in the area before. Her and the mail locked eyes mid she was holding her 1 year--01d 
daughter in "her anns.@"he told the mail take what he wanted and she will leave the "door open. she just need to 
get her daughter away meif/ . .. . . 

The male only Jangbed at her and she was certain that he was not going to allow them to leave safely~ 
Therefore. she ran back inside the house and locked the door. She was on the phone with 911 the entire time 
this took place. By the time SPD arrived on scene. the suspect and the green SUV were gone from the area. 
Kayla stated that she bad never seen the male before and ba$ not sem the male since that incident. 

Officer Lesser had the male suspect detained in the backseat of bis patrol car. I walked Kayla around the 
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INCIDENT REPORT CONTINUED 
Spokane PoDce/Spolcane County Sheriff 

AT1EIIPllm I INClll!lll'l'NUMBER 
C 14419148 

backside ofmy patrol car, wbidi was on Stone St facing~ approximately ISO feet south of 3rd Ave. I 
placed my spotlight in the area in front of Officer Leaen patrol car in an eJlbrt to cont.eal Kayla from the 
suspect in order to do a shaw up. 

I notified Kayla that we may not have the right pnon and to tab her time 1hr bar identification. I 
reminded Kayla that the suspect may have changed clothes. changed facial bmr and his hair may be diffieot. 
Officer Lesser removed the suspect from the patrol vcbide aod walked him into the middle of the street. I 
placed the light directly on the suspect. The IUspoct WB8 DOW standing in tbe middle of Stone St. approximately 
ISO feet south of 3rd Ave. There are no .street lights in this area, however. I had placed my beadJ\ghts and my 
spotlight on ~ mspect as well as OfflcecI.csser's beadligbta and spotlight from his patrol vehicle. 

Kayla k>oked at the mail for app1oxiwataly S to 8 seconds tb8ll stated "that's him, I'm certain. 11 I asked 
Kayla how certain she was and she said, • 1000/i, certain, he's still wearing the smne clothes.• I notified Officer 
Lesser av« the mdio that she had identified him with IOO'At certainty u the suspect. The suspect was identified 
as Matthew McCarthy. 

Officer Lesser and I spoke and estahJiahed PC to arrest and charge Matthew with 1st Degree Burglary. 
Kayla pointed oat to me that she had a small scrape on her right wrist tram the assault in her house during the 
incident. I requested a corporal and Co.rpoml. ICakuda armed and~ photos of this bvmY for me. I provided 
Kayla with a crime victim card with the incident numbez on it. 

Officer Lesser drove Matthew to jail and booked him mr 1st Degree Burglary. Sergeant. Boothe was 
notified of the attest and booking. and a PC affidavit wu completed per department policy. MatthfflW clothing 
was taken at jail and placed onto police property as evideoee by Corponu Xakuda. 

T. Belia#1084 
SPDC457 

;canned DocmDent: Date Stored-09/23/2014 Time Stored-09:49:30 AM 
canned Document: Date Stored-9/23/2014 Til'lle Stored-2:20:37 PM 



STATES TlZs::A L cfcffF 
TZfGM()vJ~ ())uPeTcNCJ( ()AJ(j 

D8~t-vuSt C/)WJStLJ' {Z-fc)JJ~0"'/ 

w 1csri:-Fc! 



{Pd~(C~~~~[D) 
JAN 2 1 2016 

PUBUC DEFENDERS 
SPOKANE COUNTY 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

STATE OF WASHINGTON 

Plaintiff, 

V. 

) 
) No. 14-1-03384-3 
) PA# 14-9-54025-0 
) 
) 
) STATE'S TRIAL BRIEF REGARDING 

MATIHEW SEAN MCCARTHY 
BM 01/09/79 

) COMPETENCY AND DEFENSE COUNSEL'S 
) REQUEST TO TESTIFY 

Defendant. ) 

COMES NOW, State of Washington, represented by LAWRENCE H. HASKELL, Spokane 

(.oumy i:--rosecuting Attorney, by and through his Deputy Prosecuting Attorneys i:::uGENE::. 1V1. 

CRUZ and SHARON L. HEDLUND, who now present the following briefing regarding competency 

and defense counsel's request to testify: 

I. STATEMENT OF THE FACTS 

The defendant has an almost 20 year long criminal history including convictions for 

assaults, domestic violence, escaping from community custody, robbery, multiple attempts to 

elude, felony drug and property offenses and firearm charges. The following is from the 

Prosecutor's Understanding of Defendant's Criminal History1
: 

Crime Date of Crime Adult Place of Conviction Sent. 
Crime Tlee orJuv Date 

ATTTO ELUDE 100412 FELONY A SPOKANE CO, WA 123113 
TRAFFIC 

ASSAULT3 091908 NV A SPOKANE CO, WA 032310 
THEFT 1 091908 NV A SPOKANE CO, WA 032310 

1 The Prosecutor's Understanding of Criminal History, SPD Affidavits and Reports, and Evaluator reports were 
attached to the State's Response to the Defendant's Motion to Dismiss filed in October 2015. 

STATE'S TRIAL BRIEF REGARDING COMPETENCY AND 
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MAL MISCHIEF 2 
~ THEFT OF PROPERTY 

ESCAPE COMM CUST 
DV ASSAULT 2 ATI 
ATITOELUDE 

CRIM MISTREAT 2 
ROBBERY2 
UNLW POSS FRARM 2 
PCS 
PCS 
DCS 
THEFT1 ATMP 
OBSTRCT PUB SERV 
DWLS3 
DWLS3 
VEH OPER RFS 
CMPLY 
DWLS3 
FLEE POLICE 
DV VIOL PROT ORD 
DVASSAULT 
DWLS3 
CRIM MISTREAT 2 

-- MAL MISCHIEF 3 
DWLS2 
DWIS2 
DWU::i3 
TRESP PREM 2 
ASSAULT 4 
OBSTRCT OFFICER 
CRIMTRESP2 
CRIMTRESP2 

101206 
012105 
121503 
073001 
041101 

041101 
100599 
063099 
072997 
102096 
021896 
100495 
052103 
092608 
072408 
101206 

101206 
012105 
040504 
091003 
060103 
041101 
051099 
072997 
072197 
053197 
013097 
111496 
111496 
020596 
020596 

NV A 
A 

NV A 
VIOL A 
FELONY A 
TRAFFIC 
NV A 
VIOL A 
NV A 
DRUG A 
DRUG J 
DRUG J 
NV J 
MISD. A 
MISD. A 
MISD. A 
MISD. A 

SPOKANE CO, WA 
BURLEIGH CO, ND 
SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 

SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 
BENTON CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 
SPOKANE CO, WA 

062007 
031405 
052404 
110601 
110601 

110601 
110999 
091599 
040398 
111496 
022396 
022396 
091313 
111208 
100608 
121206 

MISD. A SPOKANE CO, WA 121206 
MISD. A BURLEIGH CO, ND 063005 
MISD. A SPOKANE CO, WA 061404 
MISD. A SPOKANE CO, WA 101503 
MISD. A SPOKANE CO, WA 101403 
MISD. A SPOKANE CO, WA 110601 
MISD. A CLARK CO, WA 051399 
MISD. A SPOKANE CO, WA 102797 
MISD. A ___ SPOKANE C_(2___WA ______ 110397 
MISD. A SPOKANE CO, WA 073097 
MISD. A SPOKANE CO, WA 033197 
MISD. J SPOKANE CO, WA 112696 
MISD. J SPOKANE CO, WA 112696 
MISD. J SPOKANE CO, WA 022396 
MISD. J SPOKANE CO, WA 022396 

His most recent felony conviction was an Attempt to Elude, where he was represented 

by current defense counsel Kari Reardon and was sentenced to 22 months in prison after 

pleading guilty. See Spokane County Superior Court case number 12-1-03600-5. Ms. Reardon 

did not challenge his competency during those proceedings although he was previously 

evaluated pursuant to RCW 10. 77 when represented by Tracy Collins in a First Degree Robbery 

case that Ms. Reardon negotiated to a Third Degree Assault charge after substituting in on the 

case. See Spokane County Superior Court case number 08-1-03239-7. In that case, he was 

found competent after evaluations by Eastern State Hospital (hereinafter ESH) and Dr. Mark 

Mays. Id. Ms. Reardon substituted into that case after this determination due to a breakdown in 

STATE'S TRIAL BRIEF REGARDING COMPETENCY AND 
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communication between the defendant and Mr. Collins. Id. The defendant ultimately pied guilty 

and was sentenced to 60 months in prison. Id. 

The defendant was released from his most recent prison sentence on August 27, 2014, 

according to information provided by his estranged wife - Laura McCarthy - on September 2, 

2014 regarding an assault on September 1, 2014. See SPD Report number 14-293985. 

According to Ms. McCarthy, the defendant had been acting paranoid since his release from 

prison, had not been taking his prescribed medications for Bi-Polar disorder, but had apparently 

been taking non-prescribed controlled substances. See Affidavit of Facts from SCSO report 

number 14-298504. The deputy who responded to that incident on September 5, 2014, also 

noted that the defendant appeared to be under the influence of drugs and acted paranoid. Id. 

On September 20, 2014, Ms. McCarthy again contacted law enforcement regarding a dispute 

with the defendant that ended with him returning to the family residence and tearing it apart 

while apparently looking for some unknown item. See SPD Report number 14-319141. 

On September 21, 2014, the defendant went to the residence of Kayla Gonzales. See 

SPD Report number 14-319146. Ms. Gonzales was home alone with her 1 year old daughter 

when the defendant knocked on her door-" Id. When she answered he began to yell "give me 

Ellie". Id. Ms. Gonzales was frightened, said she didn't know who that was, and tried to shut the 

door but the defendant forced his way into her home shoving her into a wall with the door. She 

fell and her cell phone flew out of her hand. Id. As he walked into her living room she fled to her 

daughter's room and locked herself in until she could hear him leaving. Id. She was able to 

locate her phone and contact 911 but the defendant was gone when law enforcement arrived. 

Id. On September 22, 2014, the defendant showed up again asking for "Laura." Id. Ms. 

Gonzales' fiance confronted the defendant and followed him as he left the residence. Id. Law 

enforcement officers were able to detain the defendant and arrested him for First Degree 

Burglary. Id. 
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Due to his two prior convictions for violent offenses - Second Degree Robbery and 

Attempted Second Degree Assault DV - and the classification of this current offense the 
' 

defendant will be sentenced as a persistent offender if convicted as charged. Ms. Reardon, the 

attorney who represented him in his two most recent prison sentenced cases, filed her Notice of 

Appearance in this matter on September 30, 2014 and an agreed order for a 10.77 competency 

evaluation was filed on October 2, 2014. The defendant was evaluated on October 29, 2014 

and ESH evaluator Dr. Lord-Flynn noted no significant concerns. See his report dated 

December 9, 2014. The defendant apparently sent a scathing letter to defense counsel 

subsequent to the interview which defense counsel forwarded, along with a number of other 

documents, to Dr. Lord-Flynn. Id. This resulted in him scheduling another interview for 

December 1, 2014, where the defendant opted not to answer any questions after privately 

consulting with Ms. Reardon. Id. Of note, Dr. Lord-Flynn's subsequently characterized his 

resulting opinion as influenced· by Ms. Reardon - "those considerations (regarding his ability to 

assist counsel) were primarily based upon information provided by his attorney ... ". Id. 

In his report dated December 9, 2014, Dr. Lord-Flynn opined that the defendant was not 

competent essentially due to an unwillingness to work with counsel, and an agreed order for 90-

day restoration proceedings was entered on December 11, 2014. The defendant was admitted 

to ESH on December 22, 2014, and discharged on March 9, 2015, accompanied by an opinion 

of Dr. Lord-Flynn that the defendant was restored to competency. See Report dated March 6, 

2015. 

A contested competency hearing was held before Judge Harold Clarke on April 24, 

2015. The parties relied upon the reports of the experts, briefing by counsel and oral argument. 

Ms. Reardon apparently prevented the defendant from testifying at this hearing over his 

objection. See Dr. Brown's report dated October 30, 2015. The Court ruled that the defendant 

remained incompetent but again ordered restoration proceedings. The assigned DPA was 

opposed to the participation of one particular evaluator, so when Ms. Reardon drafted this order 
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she indicated that "the prosecuting attorney's office has exercised its right under RCW 

10.77.060(1)(a) to approve a specific expert and that Dr. Daniel Lord-Flynn shall remain the 

appointed expert on this case." Dr. Lord-Flynn's assigned duties, at the time,· did not include re

evaluating for competency after restoration but he abided by the court order and evaluated the 

defendant on October 5, 2015. Dr. Lord-Flynn again opined that the defendant is competent. 

See Report dated October 13, 2015. 

On September 25, 2015, before the ESH evaluation and report were even done, Ms. 

Reardon again requested funds to retain Dr. Debra Brown as an independent expert for the 

defendant. There is no indication that the defendant requested this intervention and his 

subsequent refusal to meet with her suggests otherwise although Dr. Brown did observe Dr. 

Lord-Flynn's evaluation at Ms. Reardon's request. See Report by Dr. Brown date October 30, 

2015. Dr. Brown subsequently opined that the defendant is not competent. Id. The defendant 

has since requested that a jury determine whether he is competent. Ms. Reardon has since 

submitted briefing requesting that she be allowed to render her opinion as a witness (while still 

maintaining representation of the defendant) to the jury. 

11. LAW AND ARGUMENT 

The 14th Amendment and Washington law prevent a court from convicting an 

incompetent person. Drape v Missouri, 420 US 162, 171 (1975); RCW 10.77.050. The Court will 

conduct a hearing to determine if a defendant is competent. See RCW 10. 77.065, amended by 

Laws of 2013, ch. 214. The defendant, the defendant's attorney, or the prosecutor may demand 

that the competency hearing be conducted before a jury. RCW 10.77.086(3). The defendant has 

made a demand for a jury trial in this matter. 

Although RCW 10.77 does not explicitly assign the burden of proof to either party, the 

statutes are interpreted to "place the burden on the party challenging competency." State v 

Coley, 180 Wash. 2d 543, 554, 326 P.3d 702 (2014). RCW 10.77.084 operates in conjunction 

with RCW 10. 77 .086 in felony cases. Id. at p. 555 citing State v. Hurst, 173 Wash. 2d at 603-04, 
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269 P.3d 1023 (citing RCW 10.77.086 and .084 together as governing the initial 90-day 

treatment and restoration period). In felony criminal charges, RCW 10.77.086 applies to his 

competency hearings. RCW 10.77.086 asks the trier of fact - typically the court - to determine, 

by a preponderance of the evidence, whether the defendant is incompetent. Id. The party 

challenging competency has the incentive to present this preponderance of evidence. Id. The 

party arguing that the defendant is competent to stand trial merely defends against any 

assertions of incompetency presented by the opposing party. Id. It is the defendant's burden to 

prove that he is incompetent. Id. 

"No incompetent person shall be tried, convicted, or sentence for the commission of an 

offense so long as such incapacity continues." RCW 10.77.050. '"Incompetency' means that a 

person lacks the capacity to understand the nature of the proceedings against him or her or to 

assist in his or her own defense as a result of mental disease or defect." RCW 10. 77.010. The 

fact that the defendant understands that there is a judge in the courtroom, that the prosecutor is 

trying to convict him of criminal charges, that he has a lawyer to help him, and that he can recall 

past facts and relate them shows competency. State v. Ortiz, 104 Wn.2d 479, 482-83, 706 P.2d 

1069 (1985), cert. denied, 476 U.S. 1144 (1986), affirmed, 119 Wn.2d 294, 831 P.2d 1060 (1992). 

The court will also consider the person's apparent understand of the charge, consequence of the 

conviction, apparent understanding of the facts giving rise to the charge, and the ability to relate the 

facts to his attorney in order to help prepare the defense. City of Seattle v. Gordon, 39 Wash. App. 

437, 442, 693 P.2d 741, review denied, 103 Wn.2d 1031 (1985). 

The Court is authorized to consider defense counsel's input as a non-dispositive factor 

entitled to considerable weight according to a number of cases noted by defense counsel. In all of 

these cases, and in nine out of ten cases citing State v Israel, 19 Wash. App. 773, 577 P.2d 631 

(1978), it was the Court which determined whether the defendant was incompetent. In one, State v 

Toliver, 96 Wash. App 1020 (1999), the unpublished opinion references testimony from his "former 

attorney on the case." The circumstances under which said testimony was proffered are unclear 
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from the opinion. The State is unaware of any case in the State of Washington that has allowed a 

current defense attorney to testify on behalf of a criminal defendant under similar circumstances. 

1. Understanding the Nature of the Charges 

There is no hard standard by which the court can judge whether the defendant 

understands the nature of the charges against him; rather, the court is allowed to make a 

determination from a variety of factors, such as "appearance, demeanor, conduct, personal and 

family history, past behavior, medical and psychiatric reports and the statements of counsel." 

State v. Dodd, 70 Wn.2d 513, 514 (1967). 

Even defendants suffering significant mental disabilities can understand the charges 

against them. See State v. Ortiz, 104 Wn.2d 479 (1985). The defendant in Ortiz was classified 

as mildly mentally retarded, spoke with a speech impediment, and claimed to suffer from 

memory problems. Id. at 482. He did not know "what the shape of a ball [was] or where rubber 

[came] from. He [could not] name four presidents, he [thought] Longfellow was Jesus, and 

[thought] that there [was] 1 day in a week." Id. But he understood the roles of the judge, 

prosecutor, and his own lawyer. Id. at 482-83. This minimal understanding was sufficient for 

the court to find that the defendant understood the charges against him and was competent to 

stand trial. Id. In this case, all involved agree that the defendant understands the nature of the 

charges against him. 

2. Assisting in His Defense 

Defendants will be deemed to adequately assist in their own defense so long as they 

can recall an incident or relate facts sufficiently well to their attorney. See State v. Harris, Ill, 114 

Wn.2d 419, 428-29 (1990) (emphasizing that a defendant's ability to assist "is a minimal 

requirement"). A defendant is not expected to propose a trial strategy, nor even be able to 

choose from alternative trial strategies suggested by counsel. Oritz, 104 Wn. 2d at 483. See 

also, State v. Benn, 120 Wn.2d 631, 662, 845 P.2d 289 (1993). A disagreement between the 

accused and his lawyer, without more, also does not raise the issue of competency. State v. Lord, 
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117 Wn.2d 829, 901, 822 P.2d 177 (1991). Even a situation where a defendant might act against 

their own best interests over against the advice of their counsel does not make that person 

incompetent. The fact that a person has been previously committed to a mental institution is not 

determinative of present competency. State v. Scott, 93 Wn.2d 7, 15, 604 P.2d 943 (1980). 

Furthermore, "[s]tate and federal courts have also upheld findings of competency despite the 

defendant's diagnosed schizophrenia (a term which includes paranoia, manic-depressive 

disorder, and what used to be called dementia praecox)." Harris, 114 Wn.2d at 429. 

In this case, the defendant is more than capable of participating in his own defense, as 

he can recall past incidents and communicate facts to his counsel. Furthermore, he can properly 

identify which attorney is his and that any refusal of a plea deal will result in incarceration. Id. 

This demonstrates an ability to assist council that goes well beyond the "minimal requirement" of 

threshold competency. See Harris, 114 Wn.2d at 429. 

It appears that the totality of evidence indicates that there is a breakdown in the relationship 

between Ms. Reardon and the defendant. The defendant understands the various proceedings 

and has repeatedly expressed his desire to work with a different attorney. The fact that he and Ms. 

Reardon disagree about trial strategy does not make him incompetent. 

Bi-polar disorder, by itself, would not ordinarily affect competency. Extreme delusional or 

paranoid features might lead to incompetency but these appear to be appropriately medicated and 

in remission at this time. It seems that the Court might want to consider avenues to ameliorate the 

breakdown in the relationship between the defendant and this particular counsel. 

3. Proposed Defense Testimony 

Washington state law explicitly states that a lawyer "shall not, without the consent of his 

or her client, be examined as to any communication made by the client to him or her, or his or 

her advice given thereon in the course of professional employment." RCW 5.60.060(2)(a). It is a 

well-known fact that an attorney cannot unilaterally waive the attorney client privilege; the 
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defendant is the only one allowed to waive. State v. Marshall, 83 Wash. App. 741, 923 P.2d 

709 (1996). 

The Division One Court of Appeals is apparently the only Washington State Court that 

has reviewed an issue similar to this present case, where a defendant has requested that a jury 

determine his competency. State v. Webbe, 122 Wash. App. 683, 94 P.3d 994 (2004), Webbe 

had two attorneys and one of them planned to testify at the hearing regarding his opinions about 

Webbe's competency. The trial judge, concerned that confidential attorney client information 

would be discussed during the hearing, proposed appointing a guardian-ad-litem to determine if 

Webbe could and should waive this privilege. Webbe's attorneys proceeded without the 

appointment, and provided confidential information to the State. Webbe's attorneys 

subsequently noted that Webbe had not waived his right to attorney-client privilege and the 

State returned the written information. A guardian-ad-litem was then appointed and Webbe 

refused to waive the attorney-client privilege. Trial commenced without his attorney's testimony 

and Webbe was deemed competent by the jury. 

Upon review, the Court of Appeals confirmed that "[a] party's offer of his attorney's 

testimony as to a part of any communication to the attorney constitutes a waiver of the privilege 

as to the whole of that communication." Id at 691. The Appeals court noted that the trial court 

gave the attorneys ample opportunity to alter their course and affirmed the trial court's 

determination that, if the attorney testified, it would be a waiver of privilege. Id at 692. The 

language of the appellate court is explicit: "The [trial] court presented Webbe's attorneys with a 

clear choice, and with time to confer and reflect. They repeatedly chose the route that required 

waiver." Id at 693. The Court further noted that defense counsel's disclosure of privileged 

information without the client's consent was both "unsettling" and a "grievous error" yet upheld 

the determination of competency and the defendant's subsequent conviction. Webbe, 122 

Wash. App. at 694-99. 
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In this case, Ms. Reardon also seeks to testify on her client's behalf. She is not seeking 

replacement counsel, only the assistance of a colleague to conduct the direct examination of 

herself. RCW 5.60.060 (2)(a) controls this scenario - it prohibits an attorney from acting as a 

witness in the same matter. It is obvious that such a restriction is in place to protect the 

attorney-client privilege. The 3rd Circuit noted that "few lawyers possess even a rudimentary 

understanding of psychiatry [they] therefore are wholly unqualified to judge the competency of 

their clients. Hull v. Freeman, 932 F.2d 159 (3d Cir. 1991). ~ Ms. Reardon certainly 
-----

surpasses the average defense - or prosecution - attorney in her breadth of knowledge in this 

area, she is not a licensed Psychologist or Psychiatrist. Furthermore, absent offering privileged 

information, there is no evidence that her testimony would surpass that of a qualified expert. 

The Washington State Bar Association has issued two opinions of assistance in this 

matter - No. 2190 (2009) and No. 2099 (2005) - addressing RPC 1.6 which prohibits disclosure 

of attorney-client communications without consent. Opinion No. 2190 § 3.2.2 states, "Because a 

lawyer could simply inform the court of the existence of a competency issue, the lawyer should 

not disclose any communications that would be protected by the attorney-client privilege, and 

should not disclose any other secrets, including non-verbal gestures and observations." See 

also United States v. Battle, 264 F.Supp.2d 1088 (N.D.Ga.2003) ("If counsel were allowed to 

testify, they would be subject to cross-examination. This would raise the issue of waiver of 

attorney-client privilege. Counsel... should advise the Court when there are difficulties in 

communicating with a client. .. [but] this cannot be done through sworn testimony of counsel.") 

Opinion No. 2099 extensively references the decision in Webbe and notes: "Whether a client 

has the capacity to give informed consent depends on the particular facts, but the Committee 

believes that asking for consent is problematic if competence of the person giving it is an issue. 

In most situations, counsel will be able to disclose a concern to the court without revealing the 

confidential communication that led to the concern. In other situations, it may be appropriate for 

the lawyer to seek appointment of a limited guardian ad litem or independent consent counsel in 
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order to protect and assert the client's interests on the consent issue." See Webbe, 122 Wn. 

App. at 689 n.12, 693 n.20. 

Should Ms. Reardon maintain her desire to testify as a witness in this matter, she must 

be granted a waiver by her client. To proceed without that waiver would be outside her authority. 

Webbe, 122 Wash. App. at 693. In that event, the Court should appoint a guardian-ad-litem to 

assess the defendant's ability to waive. 

The defense relies on RPC 3.7, State v Crenshaw, 27 Wash. App. 326 and its progeny 

to argue that prohibiting her from testifying and defending her client would be prejudicial to his 

interests and ignore the "great weight" that should be given to her opinion. The State finds it 

hard to see how revealing privileged information, under oath, and subject to cross examination, 

before a jury, would not be prejudicial to the defendant. Allowing a defendant's attorney to testify 

in this scenario opens a flood gate of ethical concerns and creates great risk that the client will 

be harmed. Further, while arguing that the risk of confusing or misleading jury members is 

"exceptionally minimal" the defense fails to proffer any compelling reasons for this conclusion. 

The majority of case law which relates to competency hearings deals with hearings before the 

Court, not a jury. State v. Webbe is the exception. Comment 4 to RPC 3.7 speaks of misleading 

the tribunal (which is recognized as the presiding judge, not a jury) again speaking to the 

difference between hearings before a judge versus a jury. While defense counsel argues that 

RPC 3.7 comment 4, RPC 1.7, 1.9, and 1.10 have no application to whether an attorney should 

be disqualified by the court, comment 6 makes it explicit that those RPC's should be taken into 

consideration by the attorney when deciding to make the choice to testify; to forestall any 

conflict to interest which may occur. This comment adds that a waiver should still be sought if 

counsel choses to go through with testifying. 

As far as the defense's contention that great weight needs to be given to their testimony, 

the case which they cite holds that "a lawyer's opinion alone cannot be determinative. State v. 

Swain, 93 Wash. App. 1, 968 P.2d 412 (1998); see also State v Crenshaw, 27 Wash. App. at 
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326, 617 P.2d 1041 (1980) (The court expressly declined to be bound by defense counsel's 

reservations about the defendant's competency). In Swain, the Court rejected the defendant's 

argument that greater weight should have been given to his attorney's testimony. Id. 

Consideration of a defense attorney's opinion as to her client's competency is· constructed in 

case law, it is not a statutorily granted right, thus addressing whether it is appropriate to allow an 

attorney to proffer this opinion should be reviewed in of the context in which it is primarily 

provided. This "great weight" that needs to be given by the trial court is less applicable in this 

situation when the testimony will be given to a jury, as their instructions are to weigh the 

evidence as they see fit. WPIC 1. 02. 

The relevant case law actually indicates that defense counsel's representations as to a 

client's competency is entitled to "considerable weight" but that it is "not dispositive", State v 

Israel, 19 Wash. App. 773, 779, 577 P.2d 631 (1978), nor must the Court be bound by defense 

counsel's reservations about the defendant's competency. State v Crenshaw, 27 Wash. App. 

326, 331, 617 P.2d 1041 (1980). 

4. Stay of Proceedings 

If the defendant is deemed incompetent, the proper remedy is to stay these proceedings. 

RCW 10.77.084(1)(a) states that if a defendant is found incompetent at any stage of the 

proceedings, the matter shall be stayed. Since the defendant has already submitted to two 

rounds of competency restoration period the charges would ordinarily "be dismissed without 

prejudice." RCW 10. 77.086(4). However, the court may order an extended period of 

commitment for an additional six months if the court or the jury finds the defendant is a 

substantial danger, the defendant is likely to commit criminal acts endangering the public, and 

there is a substantial likelihood that the defendant will regain competency within a reasonable 

time. Id. 
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Ill. CONCLUSION 

The defendant should be found competent because (1) he is able to understand the 

charges against him, and (2) he is able to assist in his defense. However, if the defendant is 

found incompetent, then the proper remedy would be to stay the proceedings and institute an 

extended restoration period followed by consideration of civil commitment proceedings. 

RESPECTFULLY SUBMITTED this 21st day of January 2016. 

LAWRENCE H. HASKELL 
Prosecuting Attorney 
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SUPERIOR COURT OF WASHINGTON 
COUNTY OF SPOKANE 

STATE OF WASHINGTON 

vs. 

MATTHEW McCARTHY 
01/09/79 

I. BASIS 

CASE NO. 2014-01-03384-3 

ORDER TO TRANSFER TO COURT 
OF APPEALS 

The court on its own motion moved the court for: an order to transfer this matter of motion for relief from 

judgment to the Court of Appeals, Division III as a personal restraint petition. 

Il. FINDING 

After reviewing the case record to date, and supplemental response, the court finds that: good cause exists 

to transfer this matter as a personal restraint petition, as provided in CrR 7 .8( c )(2); and further that the ends 

of justice are served by said transfer, and therefore: 

ill. ORDER 

IT IS ORDERED that: the above referenced motion for relief from judgment is transferred to the Court of 

Appeals, Division III. Petitioner's pleadings are also to be transferred to effectuate this determination. 

Dated: June 13, 2016 

~~···· 

JUDGE 



02u~ V>4CA rr;06 ()rC_()t/( TV 
Tfl-AAl:5~ tD (l;LAltr OJ~ Mf FI/LJ) 



itupetior «ourt of tbe §ta:te of Wasbington 
for tbe tountp of &pokane · 

:1Sep11rtintnt .fio. 7 

fflarpann -~. ;ffioreno . · 

Tuija Wilkening 
Judicial Assistant 

.Jubge 

Terri Cochran 
Court Rep9rter 

TEL: (509) 477-4712 
FAX: (509) 477-5.714 • TDY: (509) 477-5790 
· email: dept7@spokanecounty.org 

June 22, 2016 

Ms. Renee Townsley 
Court of Appeals, Division III 
500 N. Cedar Street 
Spokane, Washington 99201 

RE: Petition for Writ of Habeas Corpus - Transfer to Court of Appeals 
Cause No. 2014-1-03384-3, State v. Matthew S. McCarthy 

Dear Ms. Townsley, 

Please see the attached Order Vacating Order to Transfer to Court of Appeals filed today. 

Sincerely, 

Maryann Moreno 
Judge 

cc: Eugene M. Cruz 
Matthew McCarthy 
Dennis J. Dressler 
Court file 



SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

MATTHEW McCARTHY, 

Defendant. 

Case No. 14-1-03384-3 

ORDER VACATING ORDER TO 
TRANSFER TO COURT OF APPEALS 

This matter is before the court on it's own motion brought to vacate the previous 

Order filed June 16, 2016, that transferred the defendant's Petition for Habeas Corpus to 

the Court of Appeals for consideration pursuant to Cr R 7.8 as a Personal Restraint Petition. 

Good cause exists in that the matter is properly heard before Dept. 7 which is the 

preassigned court and is scheduled to be heard on Friday June 24, 2016. Further, transfer 

is not in accordance with the relevant court rule. Therefore, 

IT IS HEREBY ORDERED THAT 

The Order Transferring the defendant's Writ of Habeas Corpus filed June 16, 2016 is 

hereby vacated. 

Dated this 21ST day ofJune, 2016. 

ORDER VACATING ORDER TO TRANSFER 
TO COURT OF APPEALS 

MARYANN C. MORENO 
JUDGE 

1 Judge Maryann Moreno 
1116 West Broadway 
Spokane, WA 99260 





INCIDENT REPORT 
S okane Police/S okane Count Sheriff 

'.,GENCY NAME/SUBSTATION 

SPD 
INCIDENT TYPE 

Domestic Violence, Information 

EVIDENCE NUMBER 

INCIDENT CLASSIFICATION #1 

DOMESTIC DSPT-FML Y 
INCIDENT CLASSIFICATION #3 

RESPONDING TO (Officer Assault) 

Document:A 
Page 1 

INCIDENT NUMBER 

14-319141 
ATTEMPTED INCIDENT CLASSIFICATION #'2 ATTEMPTED 

D D 
ATTEMPTED INCIDENT CLASSIFICATION #4 ATTEMPTED 

D D 
ASSIGNMENT (Officer Assault) 

REPORTED ON DA TE/TIME OCCURRED ON DATE/TIME OCCURRED TO DATE/TIME DISTRICT 

Sun 0912112014 09:25 Sat 09/20/2014 19:00 
DISPATCH TIME ARRIVED TIME CLEARED TIME 

PRIMARY CHARGE 

Sun 09/21/2014 04:04 
REPORT DATE 

09/21/2014 
REPORT TIME 

11:20 
EST. TOTAL PROPERTY LOSS 

UCR/NIBRS CODE 

LOCATION OF INCIDENT LOCATION NAME ~F APPLICABLE) 

2907 E 29th, Spokane, WA 99223 
SOLVABILITY FACTORS 

None 
RELATED INCIDENT NUMBERS 

ADDITIONAL REPORTING OFFICERS 

None 

NAME: LAST, FIRST, MIDDLE 

S-1 McCarthy, Matthew S 
HEIGHT 

6'00" 
WEIGHT BUILD 

160 Medium 
HAIR 

Black 
EYES 

Brown 
CONFIDENT- ADDRESS: STREET, CITY, STATE ZIP 
IALITY D 3407 E 29th Avenue, Spokane, WA 99223 
PLACE OF EMPLOYMENT/SCHOOU ADDRESS 

DRIVER'S LICENSE 

HEIGHT WEIGHT BUILD 

5'01" 150 Medium 
HAIR 

Brown 

A.1.1 

EYES 

BRO-Brown 
CONFIDENT- ADDRESS: STREET, CITY STATE ZIP 

IALITY D 3407 E 29th Avenue, Spokane, WA 99223 

PLACE OF EMPLOYMENT/SCHOOUADRESS 

ADDITTONAL PHONES 

(Cell) 868-1532, (Cell) (509) 475-6788 

INCIDENT XREF 

01/09/1979 35 

RESIDENTIAL STATUS PHONE 

OCCUPATION _EMPLOYER PHONE 

RESIDENTIAL STATUS PHONE 

OCCUPATION EMPLOYER PHONE 

Laura called to report an assault that had occurred on 09/20/2014. Laura was at her mother's house 

ID NO./NAME OF REPORTING OFFICER 

#106 - Willard, John 

Incident Report #1 

DISTRIBUTION 

> - Incident Report: Redacted - 6/22/2016 - Doc ID:4812402 

09121/201417:08:17.432 



INCIDENT REPORT CONTINUED 
S okane Police/S okane Count Sheriff Page 2 

'INCIDENT CLASSIFICATION ATIEMPTED INCIDENT NUMBER 

DOMESTIC DSPT-FML Y D 14-319141 

at 271 O E. 40th today and Matthew was driving around in the area. I arrived on 40th and Matthew 
had left. Laura said that they had been married and have children in common. Laura said that they 
were in the car on 09/20/204 and were arguing. Laura said that she opened the door to get out while 
the car as still moving and Matt grabbed her arm. Laura said that the grab was not an assault and 
that he told her to wait until the car stopped to get out. Matt did stop the car and she got out 
uninjured. 

Laura said that Matthew was at her house on 29th tearing it apart. Lt. McCabe and I responded to 
the house on 29th. Matthew was not there. The house was ransacked in a manner that looked like 
Matt was looking for something. Items were thrown around, but not damaged. The fence was 
damaged by the driveway. A neighbor told Lt. McCabe that Matt had accidentally backed into it. 
Laura got some clothing and was returning to her mother's home. Laura screened into the LAP and 
said that she had been in contact with the DV professionals and did not need to talk to them today. 
Laura was given a crime victim card. 

J. Willard #106 
SPD Patrol 
09/21/2014 

09/21/201417:08:17.447 

- Incident Report: Redacted - 6/22/2016 - Doc ID:4812402. 



.,.. A 'Yes• responss to any of Quell/ans 11-3 automattca//y lllggars Iha pl'D/Da)l n,f&rra/. 

1. Has ha/she aver used a weapon against 
you or threatened you with a weapon? 

2. Has he/ahe lhnlalened to kill you or your children? 

3. Do you think h&'ahe might by to kll you? 

CJYn No 

CJYH 

CJYH No 

Ntl{laliwt rmpon- IO queal/ona 11-3, but poa/1/ve rnporrsu to al ,_st four of Ountions H-1 I, 
trigger Iha p,olDCo/ nm,rra/. 

4. Does he/llhe have a gun or can ha/aha get one eaally'I 

6. Hes he/she ever tried to choke you? 

6. la he/she lliolently or conatanUy jealous 
or does he/she control most of your daUy activltlas? 

7. Have you left him/her or separated 
alter rrmg together or being married? 

8. Is h&'llhe unemployed? 

9. Has he/she ever tried to kll hlmsell/hanialf? 

10. Do you have a chRd the h&'she knows la not his/hers? 

11. Does h&'she follow or spy on you er 
leave threatening messages? 

CJYes l;i!!"No 

Yes Cl No 

~Yea CJNo 

~v .. ClNo 

ultlv .. CJ.No 

CJYee No ~- CJNo 

CJYea 

CJNotAns. 

CJNatAns. 

CJNotAna. 

C]NatAns. 

CJ Nat Ans. 

CJNo!Ane. 

CJNotAns. 

CJNotAns. 

CJNotAna. 

CJNotAna. 

CJNotAna. 

An ~ may trigger the protocol refetraJ, ff not already triggered above. as a resun of the victim's responae to the 
below questions, or whenever the Officer believes the vlctin Is In a potentially lethal a\lualion. 

Is then, anything else that worries you llboul your safaly7 

(W •yes1 What worries you? 

Check one: 
CJ 
CJ 

Victim acreenad In according to protocol 
Victim ecreened In baaed on the belle! of the officer 
Victim did not SCl88n In 

Now: The questions abOl/9 and the cnter1a for determining Iha level of risk a parson lecea la based on the best avaRabla 
reaeateh on factono asaoclated with lethal lliolenoe t,y a current or former Intimate par1ner. Howevar, each situation may 
present unl~e factors that lnfluenca risk for JelhaJ vfolanca that are not captured by thla ecraen. Although most victims 
who 8Cl8el1 positive" or "high danger" would not be expected to be kll\ed, these victims faca much higher risk than that 
ol lliclims of intimate partner lliolance. 

> - Misc - Other: Redacted - 6/22/2016 
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Conducting a Lethality Screen 
for Firs! Responders 
f,i!'.1:.11'ii r'-,, 

When lo Initiate a LAlhallty A•••ment 
• When an lnllm ... relllllonahlp Is lnvolvad; 

AND 
• You believe an u..un has occllfflld, 
• You sense Iha potantlal for danger Is high, 
• Namaa of pmfea or location are repaat names or locallon1, or 
• You slmply bell- one 1hould be conducllld. 

H-111 Conduct a Lltllallty "-8ment 
• Use l.Mhallly Screen for Flm Rupondflts, 
• After asking -1lons, handle Information u lolloWB: 

- Yes to a.1, 2, or 3 • Protocol Referral 
- No toQ.1-3, but Yeatnfourof 0.4-11 • Protocol Relemd 
'No" responses may sun trigger Protocol Referral if first 
responder befltMIS ft appraprlall. 

• Ask unnumbered qunlton to help determine whether protocol 
referral should be triggered. 

Not~ In or Did/Could Not Plrltclpala In •-•nient 
1. Advise of dangerous situation. 
2. Advise In watch for signs of danger. 
3. Reier In providar. 
4. Provide flrat responder contact lnlonnatlon. 
5. Prepare report. 

s ...... nec11n-
lmplemlntallon of the ~I Reflrrll ....,_ 

1. Advlseolll98888ment. 
2. Advisl victim he/she la In danger and that people In his/her 

situation h ... bean ldDed. 
3. Advise 111111 you need In can holUna and you would Ilka lor 

vlctin to speak with counselor. 
(R~r: You .,.. saeklng,,,. l'fclfm~ pennlnton.J 

4. If victim does not want to apaak wtth courwalor, tetl victim you 
need to speak with counselor to saak guidance and gently 
ask Yictlm to raconaldar. 

5. If victim aUII doa, not want to speak wtth counaalor, un same 
procedures u In first reaponaa. 

6. If victim wants to laave, arrange for or provide transportation. 
7. Assist counselor wllh safely plamlng If.-. 
8. NoUfy domaallc violence unit or supervlaor. 
9. Prepare report. 

SPOKANE POLICE DEPARTMENT 
SPOKANE COUNTY SHERIFF'S OFFICE 

YWCA 

DOMESTIC VIOLENCE 
LETHALITY ASSESSMENT 

PROGRAM 

24 HOUR DV ADVOCATE HOTLINE 

509-326-CALL (2255) 

DOMESTIC VIOLENCE UNIT INVESTIGATORS 

SPD DETECTIVE 509-477-3670 

SCSO DETECTIVE 509-370-0260 

TIiis project fu- by thl 2011 OVW grant lo anco1111111 
ll'l'H! pollciel and 111fotwt1*1t of pl"Dlllcllon ordlra 
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