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No. 96653-2 COA #348636

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

COUNTY OF SPOKANE
%
) No._ M -/-03384- 3
)
' - ) PERSONAL RESTRAINT PETITION
Mirrlewo Sead MCCARY
Petitioner’s Full Name

If there is not enough room on this form, use the back of these pages or use other paper. Fill out
all of the form and other papers you are attaching before you sign this form in front of a notary.

A. STATUS OF ?ETITIONER
L_Mardno SEAN MGty /00 o, adnusN

(Full name and current address

AVE | SPOKANE | (A 2.0 ,

Apply for relief from confinement. I am _l/am not now in custody serving a sentence
upon conviction of a crime. (If not servingasentence upon conviction of a crime) I am now in
custody because of the following type of court order:

(Identify type of court order)

1. The court in which I was sentenced is: N@oledC (AMWTY S/p6rrap (BT
2. 1was convicted of the crime of: _ FXRST™ DEAAEE  BUrGIIeY

3. I was sentenced after (check one) Tn'al l/Plea of Guilty on JCT- 17,701l .
Date of Sentence

4. The Judge who imposed sentence was : !QZEQ .LI?/?OL/] Lt~ 77




5. My lawyer at trial court was __IDEITS  IORESS UL M COoONSEL e,
Name and Address if known

DEFEISE, 1l (0. 3eatnAy  SpoiadE, (k77260

6. Idid didnot __ appeal from the decision of the trial court. (If the answer is that I did), I

appealed 10! APPEAL aoT FLLE) T,  DruzrSron) ﬁ]:
_ Name of court or courts to which appeal tdok place

7. My lawyer for my appeal was: ___{ Jx0 KOOI
: Name and address if known or write “none”

The decision of the appellate court was was not published. (If the answer is that it

was published, and I have this information) the decision is published in __ A/ / A

8. Since my conviction I have have not asked a court for some relief from my
sentence other than I have already written above. (If the answer is that I have asked, the court I
asked was ' . Relief was denied on

Name of court

Date of Decision or, if more than one, all dates)

(If you have answered in question 7 that you did ask for relief), the name of your lawyer in the
proceedings mentioned in my answer was

Name and address if known

9. If the answers to the above questions do not really tell about the proceedings and the courts,
judges and attorneys involved in your case, tell about it here: M4 THTAC (S W

DUCEPTLsD . THELE NAS A DJE PROCESS VIDLATESN) (K Dion)
T THE SIRTE Avh THE DEFIGUSE T podced Bont i) 1o

Acr. T M Bexds OHTE) ACCESS 1O 7 (o wziH 4
vz~ oF HaBe#> Corpus AVY A MoTTad 7o SETASIDE T™HE
B. GROUNDS FOR RELIEF: COPTTROED - 7

(If I claim more than one reason for relief from confinement, I will attach sheets for each reason
separately, in the same way as the first one. The attached sheets should be numbered “First
Ground”, “Second Ground”, “Third Ground”, etc). I claim that I have fj reason(s) for this
court to grant me relief from the conviction and sentence described in Part A.



Ex2ST” Ground

(First, Second, etc)

1. Ishould be given a new trial or released from confinement because (State legal reasons why
you think there was some error made in your case which gives you the right to a new trial or
release from confinement): (i GIFORCEMEOT TRRACTED THE DEFEINANA FoRk

. HE

2. The following facts are important when considering my case. (After each fact statement put
the name of the person or persona who know the fact and will support your statement of the fact.
If the fact is already in the record of your case, indicate that also) S€€  CoRT P«

Potge¢ Paptcs, SEPTEABK 2 2JK( 1L Chll RECof) DNy T

AT IMITION ANY) JUTNORHYIHNA OF  AVIHORCIECSS 1D SET-_ASIE ... .

3. The following reported court decisions (indicate citations if possible) in cases similar to mine
show the error I believed happened in my case. (If none are known, state “None Known”.

LZTH) SES V. Bonmer, 793 .2l 428, M35 (9t cir (950);

UNITE) SIRTES V. RUSSELL YU .S, 423 Y31-52 , 93 SCt 1637,

1643, 3b L-EX. 24 3b6 (1973); ST V. tzvely, 130 pansd. 24
4, 722¢ P-2R 1035, (& JSLio 260 (1996) ‘

4. The following statutes and constitutional provisions should be considered by the court. (If
none are now, state, “None Known”) Smy1c” C’dl\JS)'ImTJ—"OL)', Serrece T SECrzense

B,10, A 22 . FEORM CandSry rrmu) AMEMEOTS S 4wd 1Y

5. This petition is the best way I know to get the relief I want, and not other way will work as

well because: _ 7= At BETNE DE~CED) ACCESY 1D 746 LoCAl (our )

C. STATEMENT OF FINANCES:

If you cannot afford to pay the $250 filing fee or cannot afford to pay an attorney to help
you, fill out this form. If you have enough money for these, do not fill this part of the form. If
currently in confinement you will need to attach a copy of your prison finance statement.

1. Ido / do not ask the court to file this without making me pay the $250 filing fee
because I am so poor and cannot pay the fee.



2. Thave$_O- 30 in my prison or institution account.

3. Ido /c;o not ask the court to appoint a lawyer for me because I am so poor and
cannot afford to pay a layer.

4. Iam am not employed. My salary or wages amount to $ a month. My
employer is

Name and address of employer

5. During the past 12 months I did did not get any money from a business,
profession or other form of self~employment. (IfI did, it was

Type of self-employment
And the total income I received was $

6. During the past 12 months I:
Did __ Did Not ¥~ Receive any rent payments. If so, the total I received was $

Did __ Did NotVY” _Receive any interest. If so, the total I received was §

Did __ Did Not‘_{ Receive any dividends. If so, the total I received was §$

</

Did __\4)id Not ___ Receive any other money. If so the total I received was $ A,qrg@ox ,57260 =

Do Do Not 4/Have any cash except as said in question 2 of Statement of Finances. If so
the total amount of cash [ have is $ .

Do___ Do Not Have any savings or checking accounts. If so, the total amount in all
accounts is §

Do Do Not L”Own stocks, bonds or notes. If so, their total value is: $

7. List all real estate and other property or things of value which belong to you or in which you
have an interest. Tell what eat item or property is worth and how much you owe on it. Do not list
household furniture and furnishings and clothing which you or your family need.

Items Value

/4

8 Iam am not I%nam'ed. If I am married, my wife or husband’s name and address is:




9. All of the persons who need me to support them are listed below:

Name & Address Relationship Age
MOGT— ety SpokdJE (4 Son) o
MARTUS  MECARDIY | SviAIC  pak Son (2.
UNRQ ALY kan) ' , /
MAED S- CUMTRMONT  CHZCAE0  TL Do Ak

10. All the bills I owe are listed here:

Name & Address of Creditor : Amount
Lk STAIE Cutstd) Suppols™ 2662y S50 cog @

D. REQUEST FOR RELIEF:
1 want this court to:
Vacate my conviction and give me a new trial
_____14 acate my conviction and dismiss the criminal charges against me without a new trial

Other:

(Please Specify)




E. OATH OF PETITIONER

STATE OF WASHINGTON )
) ss.

COUNTY OF gig DUAIE )

After being first duly sworn, on oath, I depose and say: That I am the petitioner, that I
have read the petition, know its contents, and I believe the petition is true.

(Signature Here)

SUBSCRIBED AND SWORN to before me this day of
20 :

Notary Public in and for the State of Washington
Residing at

If a notary is not available, explain why none is available and indicate who can be contacted to
help you findaNotary: __ 2= mmM  REmG  ORZE) AT 7 M

(ihtn) TRLARY  An) NOTHZY SEVECES .
Gporter” SBrlowd ol Cfo POKZTLS.

I declare that I have examined this petition and to the best of my knowledge and belief'it is
true and correct.

DATED This_ 3/ dayof. (X713&0 [/ L 201k

(Signature Here) /



THE LoveeTron TN MY CASE AUD 7O
PESUBSS  THAT IS CukEOTW RBEFORE 710
SPORANE CoonTY SUPELTOR CaTS  UNQUCED
PO THousH T HAVE CooTHCTE)  THEM
IEPEATEN LY,

= AU ANOTT RETRA PEQMMITTED  LBLY
(TBRARY TZME TO ACCESS A NITARY
OR CLoPTES . I LIROTE A CoPy cuT
MYSELF  AND  FL(E) pITHowrm RExNA
MNOTRRI 260 ,

THE GROVMNOS  FoR THES  PESOWH. RESTRALIT
PcTI7TION ALE THE SAUE TSHUED
ADORESSED T My " moTTon) AV
MEMORANDOI. OF AUTHONITZCES TO SET
ASZOE THE VERDICT A TO DESMESS
(NHECH = HVE EICLOSE).

T £3S APPANENT THAT SPOKANE Loty
SUPEIoR Lo IS wor CondC&aJen o
FATR M) TMPARTTAC ADIODICATLCON) COF
my C4S¢e,

RESPECTAUULY SUBMITIE) THrS 31 DAY OF
CCTOBEL. .




5€C()\MD (b’f&ouwl')

[. THE SMTE OSEN FASCFTE) RePoRrS
AR PERSURED TESTZMOUNY 7O Borl A
ConVICTEU) . THE STHTE NEUEAZ 1puEd)
TS Clorleer AHSE STATEMETT

2. SEE ATTACHE) MOTToN) - STUTES BRIEF... o
KANA BoNZALES' TESTIMONY [ Covma 26l
POLICE RERRTS , 41l CAU RECOR)TNEG | o
RECTARLY

3. MOONEY V. /ooitad | 294 U.S. 1035 S
3¢t 340, 9% ALR. Yo, 79 €L
291 (1935) ; CMTErd V. TEXAS, 177 O-S.
A42 , 44>, 20 5.+ 08, 08T, /Y C.ed.
839 5 PEOPLE U. SAVITOES , 1 nN.¢.2k
5SY, 352, /15Y a.wS.2d 88%, €67,
130 1J.€.2d 853, e5¢- £33 (195¢);
NEPUE V. PEOPLE OF SMTE OF ZUW.
360 IS zoy, 79 SCr. 1173, 3
L.ed. 2d 1207 (1959).

c8)



.

4

SMTE CoWSTETvTEon), ATECLE T |
SerzodsS 32 A 22.

FEDERAL (odTL7oTION) AMBDUEOTS
S oaud 1,

SPOKAIE  (puwiy SUPFRIOR  CoulkT
HAS O 7o SOATE  JCCASToIS
DEreEn T RUE ON  7HE (WORET
OF  HAREAS CorPOS 1T 1HAS BEEN
BelrokE T louri™ SINCE JUE.

(42)



THIRD GRoo))

1. THE DEFERODANT LIKS pNEVEL AFE0RDED
A CFFECTIVE ASSZSTRuCE OF (owddEC .
OO€  OF RENSONABLE COMPETENCE  Awn
UWIDZVINED LoylTyY . ComSEL DI NQ
PRE - TRTAC TPVESTZEATIONDS | SCCRE
WCTINESSES AT 776 OCFRIDANTS
REQUEST, MAE TU INCWOHE THEC
LESSER TNCLOOE) OF FuvueTH DefReE
ASSAHULT O TMPEACH Sre
INZTNECSSES  THAT e JURE) THAM SELVES.

2. THe DEFGDAT MOTIONED DIE (o™
ON (JUMEBVS CCCASLONS FOR A
SoRSTEIUTZAN) OF (ouWdSEL  ReeHSE
THEE 1vdS A BREAK DOtand TN
COMMINICATIAN)  AND A ORVIOS
el OCTCE TO PHECRIA e MOST
BASZL AT wHzCH ReSUUTEH) ) iFAL
CadF T, [ Tio CooRlT RECo) 5 SEE
MOTEOD A MEMORANIUM  OF AUHCAZTIES
To XT ASIDE THE UROLCT AdO TO
TESUZSS — A ATACHUEITS ,

(10)



3. SpOOEAS V- RATELLE | 2t F. 3 4L
(12949 5 SMTE v- SMOOVAL , 123 1ohSH. APP.
4,99 P33 323 (200Y); SRICKAD V.
WASHINETON | Y0l O.S. b0, (96, 109
5.C+ 2052 , 2069, 60 .6k . 2d 7Y (1759);
SMECKLAND , Slo O.5. A ¥92 107 S.Ct
AT 2047 ; TD. AT 89, I01 S.C+. AT
2055 5 ST V. FERNAIDEZ - MEDTNg , 141
LAsd . 200 4 | Is¢ & p.3L 1150 (zo00);
HLSSE] v. uTT) smres , 315 O.S. o, L2
S-Ct. o577, 80 .eh. o ((1992).

. SWIT (BTITUTEAD | MTLE T,
SeCTIToNS 3 Avy) 22.
FEOSAL  ConSTTTUTION  AMESDMEITS
b 40 4.

5. DE DEFEIDANT NEVRZ /M) REAL
12EPRESRTA 7Tan) . THE (Hd 1#4S REEN
600SSYyY PRVEUTED T 7HE rpudiads OF
THZS MATTHE R QUTREGEHT TBMNWVLEN . THE
DFGNIAIT DOES MOT KoLy OF 4 el
EQIRIE,

e



Fouend Bround

l. FEoM Muecd T SUulyd 2016, m™F
DEFERDAIT™ LIRS UNOBZ € LTV EC
DLSTESS  O#USEN BY Cowsrowur ABUSE,
8o PsCesl AN) PSLCHOWETCAL
A MHARASSMEUT Frgu OeTENTIoN)
SWWVICES OFFECHS . doeTng 7S 7iZTME
HE OCFEROINT LoAS poeimds P SE
AJ) WAS UNABRLE TO DPACEABLY PrREPNE
B DEFBNSE.

2. THe OCFROOATS ALLEAATToNS OF ABJISE
LoReE OFFIIE) 1 ™™E PeM OF mepresC
Zecnedd D DerenTen) SFvEcES CoupPuTaT
Fa2ilS AS ATHMESTS T THE tulzr oF
HABEAS (uepusS T S STzt Beraes JUNLE
MUN2ENCS  COORT™ U RUE) UPIR AR /2y [ 1l
/]I HeaemOE Reruic SAT)  Coadli,

TN AT FELE [ ReCord)

3. ONITE) sMES V- DZAsS, 201 F.8upp. 41,
Y46 (DA 1992) | US. V. IHATS 997 7 20K
g2 Ct%?)g' WITE) STRES v. GONZALES | 529 F 2
AT 1240,

(iz)



o. SPHE GBISTZTUTION) , ARTIE I
S¢CrzandS 3, Y, 0O 2Z.
FEOSIM, CandSTZruTZon) AUGOMEATS
S, 0,8, A i,

S. LAl QURTS Lo@2E DISMESSZVE  THuolsH
DNEO NOTT RUE  UpPpNS WWRIT FZ(E) 1O
May [aune 2o or ADRESS Dfe
MLEBATTZN)S COF ABUSE , SO AW QUTSZYE
NOCCBARY LTS [FRURE) TO HavE TE
ISEVES ACTED 0P,

(1)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

COUNTY OF SPOKANE
NOE OF pASHDUATDY)  No._ /o - [-()3384 - 3
PLAINTIFF (S) '
VS. MOTION: A D
UEMORMOUM  oF
amrens MCCsenly ALNICRTTEES T SET-
DEFENDANT (S) ASTOE THE VEROTCT mha)

T  OISAMITSS

R R BN NI SR

. MOTZZON)

THE DEFENDOANT  MATTHEW MOCm iy, MovesS

> AVE THE VEROTCT =0 HES CBHSE SET

ASTDE AN e CHMEE DZSMESSED.

RESPECTFUILY SUBMITED  THES DAY OF

(lbmﬁc% r7ﬂl(ﬁ / 1 / g g A
LA

BT ero MeCAenty .,

O ErNANT

! Washington Court Rule GR 14, <2012> Page 1 of 43 pages.
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29.

30

1L STATFIMEOT OF FACTS

ol _Sepremsen 23, zotd |  ambrrHen

MLEC ARTHY LORS  BOLKED  TRITO  THE SPokAuE

CoonTy IOl od o€ CguNT OF FarsT

DEGUEE BRGUMRY . SVUDRE SYPOLT EFounwD

PROBABLE  CAVSE  THE SAAE O4Y . See

FZNDTIE OF H2ODABLE (ChuSE |, THE ARRESTTIG

CPPreek  qoD0  BEWTZ | AvneRé)  ZorH /e

NEFLDAVET — OF FV«LCTJ‘, D  SPD  REPACT

PNOMBEL 14 =391 TN e ABOVE - CTTTLED

CASE, SEE SPO REPORT NUUBER. 14~ 31946

AN  AFFCBVIT  OF MCrS. OFFZCSY  BEccTZ S |

REURTY  PlWVI)ED _THE  Sole  RBSTS  Fork

THE __FINDING OF  PROBABLE _ (CHuSE B0

THE STHRES  TIRORMATION . THE  FOUG~TIE

Pege 2 of TS pagm Tnifial AN 'Dntz:lOIOIIIQ



Confinnation Prge

ARE  ENSSABES  FROM _ THE AFFEQAVIT.  OF

FACTS AN _ SPD  ZeAnRT” @ 14-319 19k,

WICTIM AU LONZAES

WL ESTTEY 1D THE Follgrsrb:

1
2
3
4.
5. LESPECTIVELY £
6
7
8
9

10. U ELTTED i BEQROOM , LRAZRE)

11, HER  KerS — Av)  AmeMPTEY) 1D REE
12. o HR ez,

13. '

14. 3. RETWRACED T2 1R 26STOGCE
15. CAND  LOCKE) e DOl .

16.

17, S, CALLED D1/ AdY)  RSERVED D
18. EFSODANT. FIEE  THCE  SOENE
19. I A AEERN  JeHLllEL "

20. , :

21. “lo. Erie] A REPURT wirmH

22. OFC . AT, “

23.

24, /j,\)b%

25.

2. - pFETcel (ESSER  MYDE  CgupheT
27. W H  CorY  AnY) THE SOSPECT AT
28. 3 AND  JTENE ST -

29. '

30.

Pre_ S of 3 pge Initisls _{AAN Pate: (O J ot (b



~“,.. AJD Srove) Hed T

T HANDS  ABATNST ek CHEST

CHAUSTNG HERL TO FALL. BHckAl0S

ABHTIS T THE Ludll OF THE AoUSE. “

- " SHE locke) HeRSELF TMSIHE OF

THe BEDROOM  LozTH 147 ONE-LHE - O

DAVGHTEL WTTC SHE  HEARY)

.‘°?°.“.°‘!":"!~"!":“§

FOOTSTERS (e vang THE HoJSE.

10.
11. - T OUS. EURZALES ) THED AN 7D e
12. FRoNT XK (oley) i, AW

13. lALE) 971, .

14.

15. = " SHE OCHTED HH COR eSS AX)

16. HER_ LEU PHIE AND AFEL A LI

17. MDOUTES SHE OPENED THE FronT L0k 130

18. AN EFART TD boAlC 7D TIHE FARIEE 7L

19. BET od 1T Lot Td (FAVE 1 SRFEY.
20. :

21. - SHE W THE MHLE TAKE LoHAT HE

22. WAWTED  AJ)  SHE Ll (FAVE  1iE

23. Dol  OPEN ... "

24,

25, — Dlele Fare , Sue 24N Bock oUSzpe
26. iE  HUSE M) LOCKkE) THE DoeR .°©

27.

28. - “SHE 1NAS O~ THE Prawd varn) 94/
29. M (oTIAE  THUE THES 1ok PLACE,”
30.

Page f  of (/2 pagm Initials XA A Date_Lp /01 /G
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29.

30

= Rt RenITE) (0T T ME T

SHE 0 A SMall SCAARE oo Hel

RIAHT LoRZST oM 7 ST

T HER  HIUSE DXIE THE TGO T.

= REQUESTE) A I2iUbRAC  AK) (WRARAL

KAIA/08 ALLEVED AND Tk Pities OF

IS  TNTURY v MEL "

Do pEETCEL ARAVT  AV)  OFFCCHL  LESSER

UNOTE  SUPPEILENTH.  REPITS U DS C4SE

CEETCOL  £rANT.  WAS A FIRS T ZeSpaO&l. Ty

MOGUTG  OF  SEPTEM SR 2L, 20/,

O ety 21, 70l 7€ SPITES

TIZZAL _BRZCE  REAHMDING  (IMPETHICY A

DEFRISE (DISELS  REQIEST 70 TESTTFY

WAS  FLLED o9 THES (456 Bl A

(UMPETERICY  TRIAL  Berorke  Juose  CooWEYL

THAT  (OIAMENCE])  SAWIURRY 25, 201, ScE

SMIES  THSAL BeréF 2ebptNzng (e i)y
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Continnafion Page

L _fwd  OCFENSE  QuSELS  2eQUESTT 72 TESILFY,
2.

. I DIC BezeeS “SpmuiT OF FAcTS”

4,

5. _pPake 3 - (M€ /& THE SPATES  RuScrron
6.

7. LWAS T leee THE DEFENIANT rurecd HeS
8.

o. LY  INTD HE! e Sruvendi H a4
10.

1. il purd P DooR. SHE FELC Al il
12. )

B, (AC PHNE FEW o7 OF R i) .. 1€
14,

15, Sore/&0T" oS Magc  RY MS Aawz24 eSS T2
16.

17. DAY DEEENSE CounSeL  KARL 2GAMI0N _ Awd
18.

19. RzVATE TSVESTIAATIA — DERIIW  CoRNELL o ALSO
20. ‘

2. N PARE 2 OF I SAME  SOAE BRICF, THE
22.

23. - S T v -~ 3/

24. v

25. SEC  SPO REPNRT MM B (-39 K/ . 77{5

26.

27. OUVTCOME OF THE  COMPETEACY TRIAL [JuS A
28.

29. FINDING OF CoPEreule B AW 12 JWARS,
30.
Page_lo ut_L{_j_pagu. Initials /1 ‘nm:i()/(}l/(é:




Continnation Page

1
2
3
4
5.
6
7
8
9

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26. .
27.
28.
29.
30.

TUMENTATELY  FouoomBrils e 0T e

DEFEOANT (nJAS  ARLATANC) T3) O TSTANT

CBSE  ANO A JMTEN L B RSTEIVIZON

OF (ounSEC  iNBS BRANTE) . MR, OreSSLEL

WNAS  BppaiNTE] Ry THE laklT,

HE DEFEUIAIT S AUCLER

BOVIINMENTIH. Mo SCAIIOCT BY POk ULk

OFFZEAS , THE STHIE , DTENTZ) SEVICES,

AV ot JUDECZAL  OFFTCHILS SINCE THE

O - SCET oF 128 48E . TIEC ALELBrZo) S

DESCAZBE _DHE (REATZON _OF A Clrue B¢

L) G0 FURCEMENT,  FAST PTG [DECE

LEARTS , EROWESTING € JLCTTM ) THEIR

PWT_ 175 As) A (uvIiTzar, A

PeLIURY . MEEe  pums  ALSO p Pereod)  OF

Page_ 2 of {3 peges Eitials VA AA Date: (O 10l /[



Continuafion Page

WECGITILSS  ARBISE  Af)  MEECH Mo OUT

BY  DEToTIn) SV CES . THE TNEEFECTIVE

ey o ALSO.

1
2
3
4,
5. _ASSZSTHWCE  OF (PuSE(  IECAME ALOVET
6
7
8
9

TOE _TO _7HE  ReAKLOIN _In]

. (oUW ZCATION  AOD  EXTROME CANAHICT -

3. 7HE  DCFGUDANT JUOTEONGE) TD ladradoE . gn)

15. Pl 3¢, TUNEE (OOEY  GRANIE) T ZQFEJST

1. O Mng (3% Z20lb vz pié  DI2ECTIUVE

19. _Dbsr e (YT ppow) Ve 1l iReck

21 T TWO  WCERS TIME 70 “SEE doro

23, WA MOOAMLNtY WS DA AW T HANDE

LA

25. N RPOGNE T . =72 4 <

2. _DemaTZon)  SGUICES Beghand  BASSTIUG  ple

29, DFFEROANT. a8 HrS CELL . DS pool) B
30.
Prge O of /3 pages Inifials 417 Dte(d JO( e




Confinustion Page

1
2
3
4
5.
6
7
8
9

10.
11.
12.
13.
14.
15.
16.
17.
18.
15.
20.
21.
22
23.
24.
25.
26. .
27.
28.
29.
30.

TUE SECaD)  SUCH 000 RENCE  Awr)  (ASTED

R THE NS BT F YS DXL On)

Mg 1o | 2ol , 74 DEFEDANNT. FZLED _A

(r R £.305) motzel T DIESmeSO. Tuose

Qooe 'S (ol AradOONED . Drle Trve

T RATNG  THE DEESINANT  BACK  REAE.  nite

LT A SET DIE MITZw) T BE._Hea92)

DALS  LATEA DI OEFERDAIT  FriE] A

BT T OF. HAREAS  (PERUS._ DUE 7D ELEuTLESS

ABRISE AT THE il OF DETEROTEMWN SHEWICES

CoplrCLTToNAL  OFFTCHS  And  THE EAR T

DATE  OF 1 MOTION T DISMESS  j4earcas -

Or _DUNE (¢ , zollb, THE DEEEDMIT

MOTTAE)  THE (BRT Forl A CHANGE  OF
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1
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4
5.
6
7
8
9

10.
11.
12.
13.
14.
15.
16.
17.
18.
15.
20.
21.
22.
23.
24.
25.
26. .
27.
28.
29.
30.

FUDAE  DDIECTD ACTUAL  BEAS MO THE

QT {ZeSPONNED  LuTrH TS LS MOTEN)

OF (cCUShL . SEC€  (lowti— FEl€.  JUDGE

OB S A BACERND  vh  ACLMINTIR CE
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DECLARATION OF SERVICE AND FILING BY AN INMATE
CONFINED IN THE SPOKANE COUNTY JAIL
W 1100 MALLON
SPOKANE, WASHINGTON, 99260

L_ !,4@&‘ W MQZAQQ@‘( , declare that on_JCTU3 (] 20/(p
I deposited the foregoing document(s), or a copy thereof, in the internal mail

system of the SPOKANE COUNTY JAIL and made arrangements for postage,
addressed to:

Name & Address of Court or Other Place of Filing: Documents:
I Supencar (ot QUi (D MOTTON TV SET—
2 (2 MM I C ‘EZEJ862 I:Ué { Z:—_ﬁ\ T X 3 v/ §
llle (. BlosdDwaA MIE Ay 1D DTSz S

SPORAJE ol 292

Name & Address of Parties or Attorneys to be served:

3. (oY ProdeCy/ 7oy
c. (Nuz

AV

» 7

I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

%jon onthis__S _ day of X TOIRN] ,20/ (ﬂ
5

! Washington Court Rule GR 3.1 2012.
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FILED

SEP 23 2014

SPOKANE COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

CASE NO:  2014-01-03384-3

PA #:

RPT # 140319146

CHARGES:

Count 1: 8A.52.020(1)(B) - - BURGLARY-
1D(ASSAULT)

{1 AMENDED

RELEASE CONDITIONS PENDING TRIAL
(CrR 3.2) (ADULT) (ORECRP)

{T] DEFENDANT TO BE BOOGKED ON FTC
WARRANT

STATE OF WASHINGTON
Plaintiff,
V.

MCCARTHY, MATTHEW SEAN
B M 01/09/1979

Defendant.

PROBABLE CAUSE:

[ Probable cause has previously been determined.

X The court finds probable cause exists to believe the accused committed the offense(s) charged. CrR
3.2.1(e)(2).

[} The court does not find probable cause exists for the offense(s) charged, but does find probable
cause exists to believe the accused committed the offense of . CrR 3.2.1(e)(2).

[T} The court does not find probable cause to believe the accused committed any offense and the
accused is ordered released without conditions. CrR 3.2.

(C] Probable cause statement not received from law enforcement and the accused is ordered released without
conditions. CrR 3.2

] Other; .

CUSTODY:
X 1. Defendant shall be in the custody of Spokane County Jail.
X Housing at Geiger is authorized if eligible and approved.
B34 Work Crew/Work Release authorized if eligible and approved.

[J 2. Defendant shall be released on his/her own recognizance.

X 3. Defendant shall post a surety or cash bond in the sum of $25,000.00. X} Reserved [] Argued
[J 4. No Bond shall be accepted. [] Reserved [] Argued

If released: Defendant shall remain;_____ Phone number: __

Further, defendant shall: .

B Appear at all court dates; Regularly contact her/his attomey;,

X Remain in Spokane County and/or :
(] No use or possession of non-prascribed controlled substances, legend drugs, or drug paraphernalia;

RELEASE CONDITIONS PENDING TRIAL Page 1
(CrR 3.2)

SPOKANE COUNTY PROSECUTING ATTORNEY
OR I G I NAL COUNTY CITY PUBLIC SAFETY BUILDING

SPOKANE, WA 992860 (509) 477-3662




ORKING COPY

[J The current offense and a prior qualified offense involve alcohol
[J Defendant MUST install Ignition Interlock Device on ALL vehicles operated by him/her AND
PROOF of installation must be filed within 5 days of the date of release
[J with the Superior Court
[] Defendant must comply with a 24/7 Sobriety Program Monitoring — if/iwhen available
B Commit no criminal law violations; No contact with minors under the age of 18;
[] No operating a motor vehicle without a valid driver's license and proof of insurance;
X] Obey any and all court orders in effect and, if under supervision, obey all conditions of supervision;

X Other: Take all medications as prescribed.

THE COURT FINDS THAT THERE EXISTS a substantial danger that the defendant will commit a serious
crime or that the defendant's physical condition is such to Jeopardize his/her safety or that of others or that
he/she will seek to intimidate witnesses, or otherwise unlawfully interfere with the administration of justice
and, therefore:

& 1. Defendant shall not approach or communicate with (named victim) Kayla Gonzales
& or any others residing at the same residence
& or any immediate member of his/her family
&4 or any witness of the State, as listed in the police reports or witness lists

X 2. Defendant shall not go to the following (area) (premises)
X the 3526 block of Mt. Vernon St. in Spokane County
X or any known location of any individual listed in number 1 of this order (e.g. schoot, work,
residence, etc.)

X 3. Defendantshall not
X a. possess any dangerous weapons. (] b. engage in the activity of
[] c. engage in the activity of sexual contact with minors under the age of 18
(0 d. use, possess or consume (intoxicating liquor) and/or (use or in possession of marijuana
and/or products containing Tetrahydrocannabionnol (THC)) and/or (the following drugs )
(J e. possess any pornographic material

[] 4. Defendant shall report regularly and remain under the supervision of [ ] NEWTA or other Court
approved facility. Defendant shall report within 24 hours of the entry of this order or release from
custody.

(] Reserved
(] Other;

Defendant shall be detained until his/her physical condition permits his/her release.
Defendant Is referred for assessment by Geiger/NEWTA.
Other:

ooaao
~N O

DONE IN OPEN COURT this 23rd day of September, 2014, in the presence of the defendant.

[~ AN G "
JUDGE GREGORY DAVID SYPOLT

JUDGE

NOTICE TO DEFENDANT: Your attorney Is required to advise the Court if you do not maintain
regular contact with your lawyer. If you do not maintain regular contact with your lawyer, the Court
RELEASE CONDITIONS PENDING TRIAL -Page 2
(CrR3.2)

SPOKANE COUNTY PROSECUTING ATTORNEY
COUNTY CITY PUBLIC SAFETY BUILDING
SPOKANE, WA 99260  (509) 477-3662
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may issue a bench warrant for your apprehension and incarceration in the Spokane County Jail.
Failure to abide by any court ordered release condition is considered a violation and will be
reported to the Court. A violation could result in a modification of relsase conditions, revocation
of release, or the issuance of a bench warrant,

X IF NO CHARGES ARE FILED BY 09/26/2014 AT 12:21 AM, THE DEFENDANT SHALL BE
RELEASED ON THIS CAUSE AND BOND SHALL BE EXONERATED.

Presented by: Approved:

2 7 ‘1

GEORGE W GAGNON. {li MICHAEL VANDER GIESSEN MCCARTHY, MATTHEW SEAN
Deputy Prosecuting Attorney Attorney for Defendant
WSBA # 28768 WSBA# 45288
1
RELEASE CONDITIONS PENDING TRIAL Page 3
(CrR3.2)

SPOKANE COUNTY PROSECUTING ATTORNEY
COUNTY CITY PUBLIC SAFETY BUILDING
SPOKANE, WA 99260  (509) 477-3662
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FILED
SEP 2 4 2014
SPOKANE COUNTY GLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON '
INFORMATION
(INFO)

No.  14-1-03384-3

Plaintiff,

V.
STEPHEN W. GARVIN
MATTHEW SEAN MCCARTHY Deputy Prosecuting Attorney
BM 01/09/79
PA# 14-89-54025-0

RPT# 002-14-0319146

RCW 9A.52.020(1)(B)-F (#17705)

Defendant(s).

Comes now the Prosecuting Attorney in and for Spokane County, Washington, and
charges the defendant(s) with the following crime(s):

FIRST DEGREE BURGLARY, committed as follows: That the defendant, MATTHEW SEAN
MCCARTHY, in the State of Washington, on or about September 21, 2014, with intent to commit a
crime against a person or property therein, did enter and remain unlawfully in the building of
KAYLA MARINA GONZALES, located at 3526 S. Mt. Vernon, Spokane, Washington, and in
entering and while in such building and in immediate flight therefrom, the defendant or another
participant in the crime, did assault KAYLA MARINA GONZALES, a person therein; and the crime
was aggravated by the following circumstance: the crime was committed against a family or
household member and occurred within sight or sound of the victim's or the defendant's minor
children under the age of 18 years, as provided by RCW 9.84A,535(2)(h);and further, that the
defendant committed the current offense shortly after being released from incarceration; contrary to
RCW 9.94A.505(3)(t); '

osetuting Attorney
WSB# #31394

INFORMATION Page 1

SPOKANE COUNTY PROSECUTING ATTORNEY
COUNTY CITY PUBLIC SAFETY BUILDING
SPOKANE, WA 99260  (509)477-3662
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DEFENDANT INFORMATION: MATTHEW SEAN MCCARTHY

Address: 924 S LINCOLN ST SPOKANE WA 99204-3832

Height: 6'00" Weight: 155 Hair: Blk

Eyes: Bro DOL #: MCCARMS216BZ State: WA

SID# 017766838 DOC #: 779521 FBI NO. 174056FB7
INFORMATION Page 2

SPOKANE COUNTY PROSECUTING ATTORNEY
COUNTY CITY PUBLIC SAFETY BUILDING
SPOKANE, WA 99260  (509)477-3662
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FILED
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SPOKANE COUNTY CLERK

[#/0 555%-5

STATEMENT OF INVESTIGATING OFFICER
AFFIDAVIT OF FACTS |

STATE OF WASHINGTON

COUNTY OF SPOKANE h REPORT NUMBER: 14-319146

DEFENDANT: Matthew McCarthy 1/9/1979 B/M

The undersigned, a law enforcement officer, competent to testify, states as

follows: That hefshe believes .a crime was committed by

the above named

defendant/defendants in the City and County of Spokane, State of Washington,
because: There is probable cause to believe that the defendant committed the crime of
1% degree burglary. The crime occuired on 9/21/14 at 0927 hours at 3526 S Mt Vermon

St, Spokane WA.

Victim, Kayla Gonzales, will testify to the following:

1) Kayla Gonzales resides at 3526 S Mt Vernon St, Spokane WA, and was at

that location on 9/21/14 at approximately 0921 hours.
2) Heard a knock on the door and opened it.

3) Was confronted by the defendant who was yelling “give me Ellie”.

4) Stepped back and attempted to close the door. .
5) The defendant stuck his arm in the door to prevent it from

shutting.

6) The defendant overpowered her and slammed his shoulder into the _dgoi’

aausing It to Ty open. .
7) The defendant.entered the house and 2 hand shoved her
her to fall backwards and hit the-waltl. : :

jcanned Document: Date Stored-9/23/2014 Time Stored-7:52:25 AM
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8) The defendant slapped the cell phone out of her hand as she called 911.
9) Locked herself in the bedroom with her 1 year old dagghter

10)Heard the defendant walking around the residence before exiting.

11)Exited the bedroom, grabbed her keys, and attempted-to flee in her vehicle.
12)Was stopped by the defendant who was sitting on his car laughing at her.
13)Returned to her residence and locked the door,

14)Observed the defendant walking around the house peenng through windows.
15)Called 911 and observed the defendant flee the scene in a green vehicle,
16)Filed a police report with Ofc Grant.

| 17)Was at her residence on 9/22/14 at- approximately 2150 hours when she

heard someone knock on the door,

18)Asked Cory for the description of the male who had been at the door. .

19)Recognized the description given by Cory and told him it was the same male
from the day earlier.

20)Called 911 as Cory pursued the defendant.

21)Arrived on scene at 312 S Stone Street Spokane WA and was mterviewed by

. Ofc Belitz.”

22)Participated in a show up and identified the defendant as a 100% match.

23)Also noted that the defendant was wearing the same exact clothes as the day
before when the defendant entered her house.

Witness, C-or.y Hiarholzer, will testify to the following:

1) Resides at 3526 S Mt Vemon St, Spokane WA, and was at that loca'non on
9/22/14 at approximately 2150 hours.

2) Heard someone knocking on the front door

3) Opened the door and observed the defendant standlng on the porch asking
for a female by the name of Laura.

4) Told the defendant Laura did not live there and closed the door.

5) Was asked by Kayla to describe the male who was just standing at the door

6) Was told by Kayla that the description of the defendant matched the man
from the previous night.

7) Followed the defendant to 312 S Stone St, Spokane WA.

Ofc. T Belitz will testify to the fouowifng-

1) Is a fully commissuoned police officer for the Spokane police department, and
was working in that capacity on 9/22/14. :

2) Arrived-oh.scene and took statements from Kayla Gonzales. .

3) Walked. Kayla to the back of his vehicle to conduct a show up of the
defendant

4) Was told by Kyla it was a 100% match and that the defendant was wearing
the same clothes from the day prior.

5) Along with Ofc Lésser, established probable cause to arrest the defendant for
by aacne aurqmry.

scanned Document: Date Stored-9/23/2014 Time Stored-7:52:25 AM
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Ofc. C Lesserwill testify to the following:

1) -Is a-tully. Gommlsslerted pehee offteer for the Spokane police department and
'was working i that- egg;a__ von9/22/14. -

2). Artived on scenie and took Statements from.Cory Hidrholzer ‘

3) Observed the defendant standlng on the porch screarning with a brick in his
hand. S

4) Detained the defendant in handcuffs dny ‘

5) Removed the defendant from the. back of his patrol vehicle and assisted Ofc

 Belizwith ashowup. .

o ',.6) At,qng with Ofc. Belrtz established probable cause to arrest the defendant for .

~4* dagree burgla a

7 Transported the detendant to the Spokane County Jarl and booked hrm on the
above named charge.

! certtfy (or declare) under penalty of perjury under the laws of the State of
Washington that the foregotng le true and correct. (9A.72.085)

1,/'/ : .
DATE: 0%%" PLACE: SPOKANE, WASHINGTON SIGNATURE:
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Spokane Police/Spokane County Sheriff Page 4

AGENCY NAMEYSUBSTATION EVIDENGE NUMBER NCIOENT NUMBER

SPD : 14310148 14-319146 ~

NCDGNTTYPE . MNCIDENT CLASSIFOATION #1 ATTEMPTED , INCIENT QASSIFICATION®Z Zheed LOC  ATTEMPTED

Amast BURGLARY-RESIDNTL o g;gul‘l"s.'mpit a
INCIDENT CLASRIRCATION #3 mm‘? CLABBFICATONSE  ° magm
REBPONOMNG TO {Oficer Avem) ABSIONMENT {Ofoey Ansal)

REPORTED ON "DATE/TME | QCCURRE0 ON DATETIEE JOCCURRED TO DATETME | DesiricT

Sun 08/21/2014 09:27 Sun 082172014 09:27 | Mon 09/22/2014 23:02

DIEPATCH TME ARRVED TNE CLEARED TNG REPORT DATE REPORT TIIE ESL TOTAL PROPERTY LOBS

00:30 09:34 10:18 023/2014 04:06

PRIMARY CRARGE UCR/NIBRS COUE

9A.82.020{1)(B) BURGLARY-1D{ASSAULT} 1220

LOCATION OF INCIDENT ] LOCATION NAME (F APPLICABLE) )

Mt Vornon Street, Spokane, WA 95223
ENTRY POINT METHOD WEAPONTOOLFORCE USED | secuniny EVIDENCE
Door Body Force/Xicked Destioxt

TYPE OF PREMISE (FOR VSHICLES STATE WHERE PARKED)
Residence/Home

SOLVABLITY FACTORS

PC Affidavit Compieted, Suspect Arrested, Useful Physical Evidence, Withess fo Crime

RELATED WOIDENT Nusaerts =g

14-321221

ADDITIONAL REPORTING OFFICERB
C. Losser, 3, Grant

cone NAME: LAST, FIRST, MIDOLE 86X [RACEETINICITY - DATE OF

cvi |(Gonzales, Kayla Marina : F | W-WhitetNon-Hispanic 2

HEGHT WEIGHT |B&D HAIR Evea TESCRIPTORS

502" (116 | Light Red or Aubum BLU - Bine

- | ADDRESR: STREET, CITY STATEZIP RESIDENTIAL STATUS PHONE

wny Mt Verpon Strest, Spokane, WA 99223 '

PLACE OF EMPLOYMENZSCHOOL/ADRESS QCCUPATION EMALOYER PHONE
Employed

ADOITIONAL PHONES

DRVERSLICENGE ] Fe [ETATE  [BOCIAL GECURITYNO. [ Jewece | OTHER 1D
WA
VICTIM OF PR B

SUSPECT
Victim Refationship Uninown Oum. 8 94 52 020(1)(B) BURGLARY-1D{ASSAULT) A-1
TYPE OF URY OR ILLNESS/DESCRIBE INJURIES' ’ TYPE OF VICTIM MEDICAL RELEASE GEFAINED?
Apparent Minor Injury Individual CIves [
HOSPITAL TAKEN TO TAKEN BY [ esrtovee | ATTENDENG PHYSICIAN sucoenow  |HOLD PLACED BY
CJonoury reuor [J
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INCIDENT REPORT CONTINUED

Spokane Police/Spokane County Sheriff
INCIDBENT

Page 2

_| § Stone Street & E 3rd Avenua, Spokane, WA 88202

, PARGRD. | NAMERELATIONSHIP OF PERSON NOTIFED

DATE & TME NOTIFED NOTIRED BY

Felony Class A SA.52.020(1)(B) BURGLARY-1D(ASSAULT) /220
ANT # BAL TYPE OF ARREST i MULTIPLE ARRESTEE SEGMENTS
| Taken into Custody bl |
CITATION # DATE TIME BOCKED WHERE DATE TIME
) Spokans County Jall 08/22/2014 (23:02
ARRGET LOCATION SUSPECT VATH

OnOQZZMatappmmatdyZZthmnIrwpondedmareponedm'gmnmtmamnOfc Lesserwho
was on scene in the area of 3rd Ave and Stone St. K was reported that 8 male who had broken into the
complamant, Cory Hierholzer's house was beihg chased into that area by him. IustbdmetbmcallﬁomCo:y
came out, a female had called in at epproximately 2128 hours, and reported that the suspect who had broken
into her home the day before was now back at the house. She was identified as Kayla Gonzales.

Kayla stated that the male had knocked on the door asking for someone named Laura. This was the same
male that knocked on the door and forced his way in the day before at approximately 0930 hours in the morming.
Kayla stated that officers showed up aad took a report the day before. This occorred on 092114 at 0927 hours.

At this time, Kayla stated that her fianc& was now outside confronting the suspect. Thig is when her
fiancé Cory called and stated that he was now following the suspect. Officer Lester made contact with Cory and
the suspect at 3rd Ave and Stone St. Ses his report for information.

On 092114, when Kayla called to repart the original incident Officer G.Grant responded and took her
statements. CADmdicatedthatOﬂinmntgmmntedapohcemport,bmatthshmelwasunabletoﬁndzt
anywheremthesystem. Therefore, I contacted Kayla and asked her to respond to the area that we were now

at.

Kayla arrived on scene and I asked her to tell me what happened at her houss on 092114 at
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INCIDENT REPORT CONTINUED

Spokane Police/Spokane County Sheriff Proe 3
TNCIDENT TLASSINCATION ATTEMFTED | INGIDENT RUMBER
BURGLARY-RESIDNTL 0O | 14-319148

get her daughter away safely]

approximately 0927 hours when she inially made the report of the burglary. Kaayla told me the following:

On Sunday, 092114 at approximately 0927 hours, she was homs along with her one-year-old deughter.
She heard a knock at the door and went to see who it was. The door has no peep hole and therefore she was
not able to look and see who it was before opening the door. Whea she opened the door, she noticed a black
male standing there and he began to yell "give me Ellie." She described the black male as tall and skinny with an
Afro wearing blue jeans and & black T-ghirt. ,

She was slightly frightened s0 she stepped behind the door and told the male that he must have the
wrong house becanse she does not know who Ellie is. She tried to shut the door but the male stuck his arm in
the doorway and prevented her from dosing the door. The male started to push his way into the house so she
continned to push on the door in an effort to get it closed.

The male was too strong for her and finally shoved his shoulder into the door forcing it open. The force
of the door coming open caused her to stumble backwards. The male then came inside of the house and walked
up to her and shoved her with two hands against her chest causing her to fall backwards against the wall of the
:;:ae. She had her cell phone in her left hand and the male then smacked it out of her hand and it flew across

room.

She was uncertain where her phone was now and not able to call 911 until she got to the land line, which
she was nowhere near, The male laughed at her and stood front of her and stared into her eyes. The male then
began to walk into the living room so she ran to her bedroom where her child was sleeping to protect her. She
locked herself inside of the bedroom with her one-year-old daughter until she heard footsteps leaving the house.

She then ran to the front door, locked it and called 911. - Just then she saw the male looking into the
windows of the house. She then ran to the kitchen and grabbed a kife to protect herself and her child. She
located her car keys and her cell phone and after a few minutes she opened the front door in an effort to walk to
the garage to get in her car to leave to safety. When she opened the front door, she did not see the suspect
standing ontside.

She took two steps towards the garage and saw the male sitting on the hood of a green SUV. She had
not seen the vehicle in the ares before. Her and the mail locked eyes and she was holding her 1 year-old
daughter in her arms. [She told the mail take what he wanted and she will leave the door cpen, she just need to

The male only langhed at her and she was certain that he was not going to allow them to leave safely.

Therefore, she ran back inside the house and locked the door. She wes on the phone with 911 the entire time

this took place. By the time SPD arrived on scene, the suspect and the green SUV were gone from the area.
Kayla stated that she had never seen the male before and hag not seen the male since that incident.

Officer Lesser had the male suspect detained in the backseat of his patrol car. Iwalked Kayla around the
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INCIDENT CLASSIFICATION ATTEMWPIED | INCIDENT NUMBER
BURGLARY-RESIDNTL a 74-319148

backsideofmy?molear,whic@wasonSmmStﬁm'pgmh,appmximataIyISOfeetsamhoﬂrdAva I
placed my spotlight in the area in front of Officer Lessers patrol car in an effort to conceal Kayla from the
suspect in order to do & show up.

I notified Kayla that we may not bave the right person and to take her time for her identification. I
reminded Kayls that the suspect may have changed clothes, changed facial hair and his hair may be different.
Officer Lesser removed the suspect from the patrol vehicle and walked him info the middle of the street. I
placed the light directly on the suspect. Ths suspect was now standing in the middle of Stone St. approximately
150 feet south of 3rd Ave. There are no street lights in this area, however, I had placed my headlights and my
spotlight on the suspect as well as Officer Lesser's headlights and spotlight from his patrol vehicle.

Kayla looked at the mail for spproximately 5 to 8 seconds then stated “that's him, I'm certain.” I asked
Kayla how certain she was and she said, "100% certain, he's still wearing the same clothes.” I notified Officer
Lesser over the radio that she had idetified him with 100% certainty as the suspect. The suspect was identified

as Matthew McCarthy.

Officer Lesser and I spoke and established PC to arrest and charge Matthew with 1st Degree Burglary.
Kayls pointed out to me that she had a small scrape on her right wrist from the assault in her house during the
incident. I requested a corporal and Corporal. Kakuda arrived and took photos of this injury for me. I provided
Kayla with a crime victim card with the incident number on it.

Officer Lesser drove Matthew to jail and booked him for 1st Degree Burglary. Sergeant. Boothe was
notified of the arrest and booking, and a PC affidavit was completed per department policy. Ma:tthewsclothmg
was taken at jail and placed onto police property as evidence by Corporal Kakuda.

" T.Belitz #1084
SPD C457
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON
| No.  14-1-03384-3
Plaintiff, PA#  14-9-54025-0
V.
STATE'S TRIAL BRIEF REGARDING
COMPETENCY AND DEFENSE COUNSEL'S
REQUEST TO TESTIFY

MATTHEW SEAN MCCARTHY
BM 01/09/79

L W N N N

Defendant.

COMES NOW, State of Washington, represented by LAWRENCE H. HASKELL, Spokane

county trosecuting Attorney, by and through his Deputy Prosecuting Attorneys EUGENE .

CRUZ and SHARON L. HEDLUND, who now present the following briefing regarding competency
and defense counsel’s request to testify:

. STATEMENT OF THE FACTS

The defendant has an almost 20 year long criminal history including convictions for
assaults, domestic violence, escaping from community custody, robbery, multiple attempts to
elude, felony drug and property offenses and firearm charges. The following is from the

Prosecutor’s Understanding of Defendant’s Criminal History':

Crime Date of Crime Aduit Place of Conviction Sent.
Crime Type or Juv Date
ATT TO ELUDE 100412 FELONY A SPOKANE CO, WA 123113
TRAFFIC
ASSAULT 3 091908 NV A SPOKANE CO, WA 032310
THEFT 1 091908 NV A SPOKANE CO, WA 032310

! The Prosecutor's Understanding of Criminal History, SPD Affidavits and Reports, and Evaluator reports were
attached to the State’s Response to the Defendant’s Motion to Dismiss filed in October 2015.

STATE'S TRIAL BRIEF REGARDING COMPETENCY AND
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MAL MISCHIEF 2 101206 NV A SPOKANE CO, WA 062007
THEFT OF PROPERTY 012105 A BURLEIGH CQO, ND 031405
ESCAPE COMM CUST 121503 NV A SPOKANE CO, WA 052404
DV ASSAULT 2 ATT 073001 VIOL A SPOKANE CO, WA 110601
ATT TO ELUDE 041101 FELONY A SPOKANE CO, WA 110601
TRAFFIC
CRIMMISTREAT 2 041101 NV A SPOKANE CO, WA 110601
ROBBERY 2 100599  VIOL A SPOKANE CO, WA 110999
UNLW POSS FRARM 2 063099 NV A SPOKANE CO, WA 091599
PCS 072997 DRUG A SPOKANE CO, WA 040398
PCS 102096 DRUG J SPOKANE CO, WA 111496
DCS 021896 DRUG J SPOKANE CO, WA 022396
THEFT 1 ATMP 100495 NV J SPOKANE CO, WA 022396
OBSTRCT PUB SERV 052103  MISD. A BENTON CO, WA 091313
DWLS 3 092608  MISD. A SPOKANE CO, WA 111208
DWLS 3 072408  MISD. A SPOKANE CQO, WA 100608
VEH OPER RFS 101206  MISD. A SPOKANE CO, WA 121206
CMPLY
DWLS 3 101206  MISD. A SPOKANE CO, WA 121206
FLEE POLICE 012105 MISD. A BURLEIGH CO, ND 063005
DV VIOL PROT ORD 040504  MISD. A SPOKANE CO, WA 061404
DV ASSAULT 091003  MISD. A SPOKANE CO, WA 101503
DWLS 3 060103  MISD. A SPOKANE CO, WA 101403
CRIM MISTREAT 2 041101 MISD. A SPOKANE CO, WA 110601
MAL MISCHIEF 3 051089  MISD. A CLARK CO, WA 051399
DWLS 2 072997  MISD. A SPOKANE CO, WA 102797
Dwis2 072197  MISD. A SPOKANE CO, WA 110397
DWLS 3 053197  MISD. A SPOKANE CO, WA 073097
TRESP PREM 2 013097  MISD. A SPOKANE CO, WA 033197
ASSAULT 4 111496  MISD. J SPOKANE CO, WA 112696
OBSTRCT OFFICER 111496 MISD. J SPOKANE CO, WA 112696
CRIM TRESP 2 020596  MISD. J SPOKANE CO, WA 022396
CRIM TRESP 2 020596  MISD. J SPOKANE CO, WA 022396

His most recent felony conviction was an Attempt to Elude, where he was represented
by current defense counsel Kari Reardon and was sentenced to 22 months in prison after
pleading guilty. See Spokane County Superior Court case number 12-1-03600-5. Ms. Reardon
did not challenge his competency during those proceedings although he was previously
evaluated pursuant to RCW 10.77 when represented by Tracy Collins in a First Degree Robbery
case that Ms. Reardon negotiated to a Third Degree Assault charge after substituting in on the
case. See Spokane County Superior Court case number 08-1-03239-7. In that case, he was
found competent after evaluations by Eastern State Hospital (hereinafter ESH) and Dr. Mark

Mays. /d. Ms. Reardon substituted into that case after this determination due to a breakdown in

STATE'S TRIAL BRIEF REGARDING COMPETENCY AND
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communication between the defendant and Mr. Collins. /d. The defendant ultimately pled guilty
and was sentenced to 60 months in prison. /d.

The defendant was released from his most recent prison sentence on August 27, 2014,
according to information provided by his estranged wife — Laura McCarthy - on September 2,
2014 regarding an assault on September 1, 2014. See SPD Report number 14-293985.
According to Ms. McCarthy, the defendant had been acting paranoid since his release from
prison, had not been taking his prescribed medications for Bi-Polar disorder, but had apparently
been taking non-prescribed controlled substances. See Affidavit of Facts from SCSO report
number 14-298504. The deputy who responded to that incident on September 5, 2014, also
noted that the defendant appeared to be under the influence of drugs and acted paranoid. /d.
On September 20, 2014, Ms. McCarthy again contacted law enforcement regarding a dispute
with the defendant that ended with him returning to the family residence and tearing it apart
while apparently looking for some unknown item. See SPD Report number 14-319141.

On September 21, 2014, the defendant went to the residence of Kayla Gonzales. See
SPD Report number 14-319146. Ms. Gonzales was home alone with her 1 year old daughter
when the defendant knocked on her door: /d. When she answered he began to yell “give me
Ellie”. /d. Ms. Gonzales was frightened, said she didn't know who that was, and tried to shut the
door but the defendant forced his way into her home shoving her into a wall with the door. She
fell and her cell phoné flew out of her hand. /d. As he walked into her living room she fled to her
daughter's room and locked herself in until she could hear him leaving. /d. She was able to
locate her phone and contact 911 but the defendant was gone when law enforcement arrived.
Id. On September 22, 2014, the defendant showed up again asking for “Laura.” /d. Ms.
Gonzales’ fiancé confronted the defendant and followed him as he left the residence. /d. Law
enforcement officers were able to detain the defendant and arrested him for First Degree

Burglary. /d.
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Due to his two prior convictions for violent offenses — Second Degree Robbery and
Attempted Second Degree Assault DV — and the classification of this current offense, the
defendant will be sentenced as a persistent offender if convicted as charged. Ms. Reardon, the
attorney who represented him in his two most recent prison sentenced cases, filed her Notice of
Appearance in this matter on September 30, 2014 and an agreed order for a 10.77 competency
evaluation was filed on October 2, 2014. The defendant was evaluated on October 29, 2014
and ESH evaluator Dr. Lord-Flynn noted no significant concerns. See his report dated
December 9, 2014. The defendant apparently sent a scathing letter to defense counsel
subsequent to the interview which defense counsel forwarded, along with a number of other
documents, to Dr. Lord-Flynn. /d. This resulted in him scheduling another interview for
December 1, 2014, where the defendant opted not to answer any questions after privately
consulting with Ms. Reardon. /d. Of note, Dr. Lord-Flynn's subsequently characterized his
resulting opinion as influenced by Ms. Reardon — “those considerations (regarding his ability to
assist counsel) were primarily based upon information provided by his attorney ...". /d.

In his report dated December 9, 2014, Dr. Lord-Flynn opined that the defendant was not
competent essentially due to an unwillingness to work with counsel, and an agreed order for 90-
day restoration proceedings was entered on December 11, 2014. The defendant was admitted
to ESH on December 22, 2014, and discharged on March 9, 2015, accompanied by an opinion
of Dr. Lord-Flynn fhat the defendant was restored to competency. See Report dated March 6,
2015.

A contested competency hearing was held before Judge Harold Clarke on April 24,
2015. The parties relied upon the reports of the experts, briefing by counsel and oral argument.
Ms. Reardon apparently prevented the defendant from testifying at this hearing over his
objection. See Dr. Brown's report dated October 30, 2015. The Court ruled that the defendant
remained incompetent but again ordered restoration proceedings. The assigned DPA was

opposed to the participation of one particular evaluator, so when Ms. Reardon drafted this order
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she indicated that “the prosecuting attorney's office has exercised its right under RCW
10.77.060(1)(a) to approve a specific expert and that Dr. Daniel Lord-Flynn shall remain the
appointed expert on this case.” Dr. Lord-Flynn's assigned duties, at the time, 'did not include re-
evaluating for competency after restoration but he abided by the court order and evaluated the
defendant on October 5, 2015. Dr. Lord-Flynn again opined that the defendant is competent.
See Report dated October 13, 2015.

On September 25, 2015, before the ESH evaluation and report were even done, Ms.
Reardon again requested funds to refain Dr. Debra Brown as an independent expert for the
defendant. There is no indication that the defendant requested this intervention and his
subsequent refusal to meet with her suggests otherwise although Dr. Brown did observe Dr.
Lord-Flynn’s evaluation at Ms. Reardon's request. See Report by Dr. Brown date October 30,
2015. Dr. Brown subsequently opined that the defendant is not competent. /d. The defendant
has since requested that a jury determine whether he is competent. Ms. Reardon has since
submitted briefing requesting that she be allowed to render her opinion as a witness (while still
maintaining representation of the defendant) to the jury.

iIl. LAW AND ARGUMENT

The 14th Amendment and Washington law prevent a court from convicting an
incompetent person. Drope v Missouri, 420 US 162, 171 (1975); RCW 10.77.050. The Court will
conduct a hearing fo determine if a defendant is competent. See RCW 10.77.065, amended by
Laws of 2013, ch. 214. The defendant, the defendant's attorney, or the prosecutor may demand
that the competency hearing be conducted before a jury. RCW 10.77.086(3). The defendant has
made a demand for a jury trial in this matter.

Although RCW 10.77 does not explicitly assign the burden of proof to either party, the
statutes are interpreted to “place the burden on the party challenging compétency." State v
Coley, 180 Wash. 2d 543, 554, 326 P.3d 702 (2014). RCW 10.77.084 operates in conjunction

with RCW 10.77.086 in felony cases. [d. at p. 555 citing State v. Hurst, 173 Wash.2d at 603-04,
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269 P.3d 1023 (citing RCW 10.77.086 and .084 together as governing the initial 90—day
treatment and restoration period). In felony criminal charges, RCW 10.77.086 applies to his
competency hearings. RCW 10.77.086 asks the trier of fact - typically the court - to determine,
by a preponderance of the evidence, whether the defendant is incompetent. /d. The party
challenging competency has the incentive to present this preponderance of evidence. Id. The
party arguing that the defendant is competent to stand trial merely defends against any
assertions of incompetency presented by the opposing party. Id. It is the defendant’s burden to
prove that he is incompetent. /d.

“No incompetent person shall be tried, convicted, or sentence for the commission of an
offense so long as such incapacity continues.” RCW 10.77.050. “Incompetency’ means that a
peréon lacks the capacity to understand the nature of the proceedings against him or her or to
assist in his or her own defense as a result of mental disease or defect.” RCW 10.77.010. The
fact that the defendant understands that there is a judge in the courtroom, that the prosecutor is
trying to convict him of criminal charges, that he has a lawyer to help him, and that he can recall
past facts and relate them shows competency. Stafe v. Ortiz, 104 Wn.2d 479, 482-83, 706 P.2d
1069 (1985), cert. denied, 476 U.S. 1144 (1986), affirmed, 119 Wn.2d 294, 831 P.2d 1060 (1992).
The court will also consider the person’s apparent understand of the charge, consequence of the
conviction, apparent understanding of the facts giving rise to the charge, and the ability to relate the
facts to his attorney in order to help prepare the defense. City of Seattle v. Gordon, 39 Wash. App.
437, 442, 693 P.2d 741, review denied, 103 Wn.2d 1031 (1985).

The Court is authorized to consider defense counsel's input as a non-dispositive factor
entitled to considerable weight according to a number of cases noted by defense counsel. In all of
these cases, and in nine out of ten cases citing State v Israel, 19 Wash. App. 773, 577 P.2d 631
(1978), it was the Court which determined whether the defendant was incompetent. In one, State v
Toliver, 96 Wash. App 1020 (1999), the unpublished opinion references testimony from his “former

attorney on the case.” The circumstances under which said testimony was proffered are unclear

STATE’S TRIAL BRIEF REGARDING COMPETENCY AND
DEFENSE COUNSEL’'S REQUEST TO TESTIFY -6



from the opinion. The State is unaware of any case in the State of Washington that has allowed a
current defense attorney to testify on behalf of a criminal defendant under similar circumstances.
1. Understanding the Nature of the Charges

There is no hard standard by which the court can judge whether the defendant
understands the nature of the charges against him; rather, the court is allowed to make a
determination from a variety of factors, such as “appearance, demeanor, conduct, personal and
family history, past behavior, medical and psychiatric reports and the statements of counsel.”
State v. Dodd, 70 Wn.2d 513, 514 (1967).

Even defendants suffering significant mental disabilities can understand the charges
against them. See State v. Ortiz, 104 Wn.2d 479 (1985). The defendant in Ortiz was classified
as mildly mentally retarded, spoke with a speech impediment, and claimed to suffer from
memory problems. /d. at 482. He did not know “what the shape of a ball [was] or where rubber
[came] from. He [could not] name four presidents, he [thought] Longfellow was Jesus, and
[thought] that there [was] 1 day in a week.” /d. But he understood the roles of the judge,
prosecutor, and his own lawyer. I/d. at 482-83. This minimal understanding was sufficient for
the court to find that the defendant understood the charges against him and was competent to
stand trial. /d. In this case, all involved agree that the defendant understands the nature of the
charges against him.

2. Assisting in His Defense

Defendants will be deemed to adequately assist in their own defense so long as they
can recall an incident or relate facts sufficiently well to their attorney. See State v. Harris, 11, 114
Wn.2d 419, 428-29 (1990) (emphasizing that a defendant’s ability to assist “is a minimal
requirement”). A defendant is not expected to propose a trial strategy, nor even be able to
choose from alternative trial strategies suggested by counsel. Oritz, 104 Wn.2d at 483. See
also, State v. Benn, 120 Wn.2d 631, 662, 845 P.2d 289 (1993). A disagreement between the

accused and his lawyer, without more, also does not raise the issue of competency. Stafe v. Lord,
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117 Wn.2d 829, 901, 822 P.2d 177 (1991). Even a situation where a defendant might act against
their own best interests over against the advice of their counsel does not make that person
incompetent. The fact that a person has been previously committed to a mental institution is not
determinative of present competency. State v. Scoft, 93 Wn.2d 7, 15, 604 P.2d 943 (1980).
Furthermore, “[s]tate and federal courts have also upheld findings of competency despite the
defendant’s diagnosed schizophrenia (a term which includes paranoia, manic-depressive
disorder, and what used to be called dementia praecox).” Harris, 114 Wn.2d at 429.

In this case, the defendant is more than capable of participating in his own defense, as
he can recall past incidents and communicate facts to his counsel. Furthermore, he can properly
identify which attorney is his and that any refusal of a plea deal will result in incarceration. /d.
This demonstrates an ability to assist council that goes well beyond the “minimal requirement” of
threshold competency. See Harris, 114 Wn.2d at 429,

It appears that the totality of evidence indicates that there is a breakdown in the relationship
between Ms. Reardon and the defendant. The defendant understands the various proceedings
and has repeatedly expressed his desire to work with a different attorney. The fact that he and Ms.
Reardon disagree about trial strategy does not make him incompetent.

Bi-polar disorder, by itself, would not ordinarily affect competency. Extreme delusional or
paranoid features might lead to incompetency but these appear to be appropriately medicated and
in remission at this time. It seems that the Court might want to consider avenues to ameliorate the
breakdown in the relationship between the defendant and this particular counsel.

3. Proposed Defense Testimony

Washington state law explicitly states that a lawyer “shall not, without the consent of his
or her client, be examined as to any communication made by the client to him or her, or his or
her advice given thereon in the course of professional employment.” RCW 5.60.060(2)(a). It is a

well-known fact that an attorney cannot unilaterally waive the attorney client privilege; the
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defendant is the only one allowed to waive. State v. Marshall, 83 Wash. App. 741, 923 P.2d
709 (1996).

The Division One Court of Appeals is apparently the only Washington State Court that
has reviewed an issue similar to this present case, where a defendant has requested that a jury
determine his competency. State v. Webbe, 122 Wash. App. 683, 94 P.3d 994 (2004), Webbe
had two attorneys and one of them planned to testify at the hearing regarding his opinions about
Webbe's competency. The trial judge, concerned that confidential attomey client information
would be discussed during the hearing, proposed appointing a guardian-ad-litem to determine if
Webbe could and should waive this privilege. Webbe'’s ‘attorneys proceeded without the
appointment, and provided confidential information to the State. Webbe's attorneys
subsequently noted that Webbe had not waived his right to attorney-client privilege and the
State returned the written information. A guardian-ad-litem was then appointed and Wébbe
refused to waive the attorney-client privilege. Trial commenced without his attorney’s testimony
and Webbe was deemed 'competent by the jury.

Upon review, the Court of Appeals confirmed that “[a] party's offer of his attorney's
testimony as to a part of any communication to the attorney constitutes a waiver of the privilege'
as to the whole of that communication.” Id at 691. The Appeals court noted that the trial court
gave the attorneys ample opportunity to alter their course and affirmed the trial court’s
determinatibn th-at, if the attorney testified, it would be a waiver of privilege. ld at 692. The
language of the appellate court is explicit: “The [trial] court presented Webbe's attorneys with a
clear choice, and with time to confer and reflect. They repeatedly chose the route that required
waiver.” Id at 693. The Court further noted that defense counsel's disclosure of privileged
information without the client's consent was both “unsettling” and a “grievous error” yet upheld
the determination of competency and the defendant’s subsequent conviction. Webbe, 122

Wash. App. at 694-99.
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In this case, Ms. Reardon also seeks to testify on her client's behalf. She is not seeking
replacement counsel, only the assistance of a colleague to conduct the direct examination of
herself. RCW 5.60.060 (2)(a) controls this scenario - it prohibits an attorney from acting as a
witness in the same matter. It is obvious that such a restriction is in place to protect the
attorney-client privilege. The 3rd Circuit noted that “few lawyers possess even a rudimentary
understanding of psychiatry [they] therefore are wholly unqualified to judge the competency of

their clients. Hull v. Freeman, 932 F.2d 159 (3d Cir. 1991). hile Ms. Reardon certainly

surpasses the average defense — or prosecution — attorney in her breadth of knowledge in this

area, she is not a licensed Psychologist or Psychiatrist. Furthermore, absent offering privileged

e e

information, there is no evidence that her testimony would surpass that of a qualified expert.

The Washington State Bar Association has issued two opinions of assistance in this
matter - No. 2190 (2009) and No. 2099 (2005) - addressing RPC 1.6 which prohibits disclosure
of attorney-client communications without consent. Opinion No. 2190 § 3.2.2 states, “Because a
lawyer could simply inform the court of the existence of a competency issue, the lawyer should
not disclose any communications that would be protected by the attorney-client privilege, and
should not disclose any other secrets, including non-verbal gestures and observations.” See
also United States v. Battle, 264 F.Supp.2d 1088 (N.D.Ga.2003) (“If counsel were allowed to
testify, they would be subject to cross-examination. This would raise the issue of waiver of
attorney-client privilege. Counsel... should advise the Court when there are difficulties in
communicating with a client... [but] this cannot be done through sworn testimony of counsel.”)
Opinion No. 2099 extensively references the decision in Webbe and notes: “Whether a client
has the capacity to give informed consent depends oh the particular facts, but the Committee
believes that asking for consent is problematic if competence of the person giving it is an issue.
In most situations, counsel will be able to disclose a concern to the court without revealing the
confidential communication that led to the concern. In other situations, it may be appropriate for

the lawyer to seek appointment of a limited guardian ad litem or independent consent counsel in
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order to protect and assert the client’s interests on the consent issue.” See Webbe, 122 Wh.
App. at 689 n.12, 693 n.20.

Should Ms. Reardon maintain her desire to testify as a witness in this matter, she must
be granted a waiver by her client. To proceed without that waiver would be outside her authority.
Webbe, 122 Wash. App. at 693. In that event, the Court should appoint a guardian-ad-litem to
assess the defendant’s ability to waive.

The defense relies on RPC 3.7, State v Crenshaw, 27 Wash. App. 326 and its progeny
to argue that prohibiting her from testifying and defending her client would be prejudicial to his
interests and ignore the “great weight” that should be given to her opinion. The State finds it
hard to see how revealing privileged information, under oath, and subject to cross examination,
before a jury, would not be prejudicial to the defendant. Allowing a defendant’s attorney to testify
in this scenario opens a flood gate of ethical concerns and creates great risk that the client will
be harmed. Further, while arguing that the risk of confusing or misleading jury members is
“exceptionally minimal’ the defense fails to proffer any compelling reasons for this conclusion.
The majority of case law which relates to competency hearings deals with hearings before the
Court, not a jury. State v. Webbe is the exception. Comment 4 to RPC 3.7 speaks of misleading
the tribunal (which is recognized as the presiding judge, not a jury) again speaking to the
difference between hearings before a judge versus a jury. While defense counsel argues that
RPC 3.7 comment 4, RPC 1.7, 1.9, and 1.10 have no application to whether an attorney should
be disqualified by the court, comment 6 makes it explicit that those RPC’s should be taken into
consideration by the attorney when deciding to make the choice to testify; to forestall any
conflict to interest which may occur. This comment adds that a waiver should still be sought if
counsel choses to go through with testifying.

As far as the defense’s contention that great weight needs to be given to their testimony,
the case which they cite holds that “a lawyer's opinion alone cannot be determinative. Stafe v.

Swain, 93 Wash. App. 1, 968 P.2d 412 (1998); see also State v Crenshaw, 27 Wash. App. at
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326, 617 P.2d 1041 (1980) (The court expressly declined to be bound by defense counsel's
reservations about the defendant's competency). In Swain, the Court rejected the defendant’s
argument that greater weight should have been given to his attorney’s testimony. /d.
Consideration of a defense attorney’s opinion as to her client's competency is-constructed in
case law, it is not a statutorily granted right, thus addressing whether it is appropriate to allow an
attorney to proffer this opinion should be reviewed in of the context in which it is primarily
provided. This “great weight” that needs to be given by the trial court is less applicable in this
situation when the testimony wiII be given to a jury, as their instructions are to weigh the
evidence as they see fit. WPIC 1.02.

The relevant case law actually indicates that defense counsel’'s representations as to a
client's competency is entitled to “considerable weight” but that it is “not dispositive”, State v
Israel, 19 Wash. App. 773, 779, 577 P.2d 631 (1978), nor must the Court be bound by defense
counsel’'s reservations about the defendant’s competency. State v Crenshaw, 27 Wash. App.
326, 331, 617 P.2d 1041 (1980).

4. Stay of Proceedings

If the defendant is deemed incompetent, the proper remedy is to stay these proceedings.
RCW 10.77.084(1)(a) states that if a defendant is found incompetent at any stage of the
proceedings, the matter shall be stayed. Since the defendant has already submitted to two
rounds of cohpetency restoration period the charges would ordinarily “be dismissed without
prejudice.” RCW 10.77.086(4). However, the court may order an extended period of
commitment for an additional six months if the court or the jury finds the defendant is a
substantial danger, the defendant is likely to commit criminal acts endangering the public, and
there is a substantial likelihood that the defendant will regain competency within a reasonable

time. Id.
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. CONCLUSION
The defendant should be found competent because (1) he is able to understand the
charges against him, and (2) he is able to assist in his defense. However, if the defendant is
found incompetent, then the proper remedy would be to stay the proceedings and institute an
extended restoration period followed by consideration of civil commitment proceedings.
RESPECTFULLY SUBMITTED this 21st day of January 2016.

LAWRENCE H. HASKELL
Prosecuting Attorney

ID# 9484053
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SUPERIOR COURT OF WASHINGTON

COUNTY OF SPOKANE
STATE OF WASHINGTON CASE NO. 2014-01-03384-3
VS.
MATTHEW McCARTHY

01/09/79
ORDER TO TRANSFER TO COURT

OF APPEALS

I. BASIS

The court on its own motion moved the court for; an order to transfer this matter of motion for relief from
judgment to the Court of Appeals, Division III as a personal restraint petition.

II. FINDING

After reviewing the case record to date, and supplemental response, the court finds that: good cause exists

to transfer this matter as a personal restraint petition, as provided in CrR 7.8(c)(2); and further that the ends
of justice are served by said transfer, and therefore:

III. ORDER
IT IS ORDERED that: the above referenced motion for relief from judgment is transferred to the Court of

Appeals, Division III. Petitioner’s pleadings are also to be transferred to effectuate this determination.

Dated: June 13, 2016 —

=5
(/ G SYPOLT

JUDGE
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Superior Court of the State of Washington
for the Countp of Spokane

) !Bapartiuznt R0.7

Marpann €. Horens

Fudge

Tuija Wilkening Terrl Cochran
Judicial Assistant Court Reporter

TEL: (509) 477-4712
FAX: (509) 477-5714 « TDY: (509) 477-5790 : : 1116 W. Broadway, Room 307
’ emall: dept7@spokanecounty.org ) Spokane, Washington 89260-0350

June 22, 2016

Ms. Renee Townsley

Court of Appeals, Division III
500 N. Cedar Street

Spokane, Washington 99201

RE:  Petition for Writ of Habeas Corpus — Transfer to Court of Appeals
Cause No. 2014-1-03384-3, State v. Matthew S. McCarthy

Dear Ms. Townsley,

Please see the attached Order Vacating Order to Transfer to Court of Appeals filed today.

Sincerely,

M

Maryann Moreno
Judge

cc: Eugene M. Cruz
Matthew McCarthy
Dennis J. Dressler
Court file



SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE

STATE OF WASHINGTON,
Plaintiff, Case No. 14-1-03384-3
VSs.
ORDER VACATING ORDER TO
MATTHEW McCARTHY, TRANSFER TO COURT OF APPEALS
Defendant.

This matter is before the court on it's own motion brought to vacate the previous
Order filed June 16, 2016, that transferred the defendant’s Petition for Habeas Corpus to
the Court of Appeals for consideration pursuant to Cr R 7.8 as a Personal Restraint Petition.

Good cause exists in that the matter is properly heard before Dept. 7 which is the
preassigned court and is scheduled to be heard on Friday June 24, 2016. Further, transfer
is not in accordance with the relevant court rule. Therefore,

IT IS HEREBY ORDERED THAT

The Order Transferring the defendant’s Writ of Habeas Corpus filed June 16, 2016 is
hereby vacated.

Dated this 2157 day of June, 2016.

MARYANN C. MORENO
JUDGE

ORDER VACATING ORDER TO TRANSFER 1 ll;(igl% hxrytagn Mg;zno
est Broadway
TO COURT OF APPEALS Spokan, WA 99260
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INCIDENT REPORT Document:A

Spokane Police/Spokane County Sheriff Page 1
AGENCY NAME/SUBSTATION EVIDENCE NUMBER INCIDENT NUMBER
SPD 14-319141
INCIDENT TYPE INCIDENT CLASSIFICATION #4 ATTEMPTED , INCIDENT CLASSIFICATION #2 ATTEMPTED
Domestic Violence, Information DOMESTIC DSPT-FMLY.
INCIDENT CLASSIFICATION #3 ATTEMPTED | INCIDENT CLASSIFICATION #4 ATTEMPDTED
D .
RESPONDING TO (Officer Assault) ASSIGNMENT {Officer Assault)
REPORTED ON DATE/TIME QCCURRED ON DATE/TIME |OCCURRED TO DATE/TIME DISTRICT
Sun 09/21/2014 09:25 Sat 09/20/2014 19:00 | Sun 09/21/2014 04:04
DISPATCH TIME ARRIVED TIME CLEARED TIME REPORT DATE REPORT TIME EST. TOTAL PROPERTY LOSS
09/21/2014 | 11:20 '
PRIMARY CHARGE UCR/NIBRS CODE
LOCATION OF INCIDENT LOCATION NAME (IF APPLICABLE)
2907 E 29th, Spokane, WA 99223
SOLVABILITY FACTORS
None

RELATED INCIDENT NUMBERS INCIDENT XREF

ADDITIONAL REPORTING OFFICERS
None

DATE OF BIRTH/AGE
01/09/1979 35

SEX | RACE/ETHNICITY

CODE NAME: LAST, FIRST, MIDDLE

s-1 McCarthy, Matthew S M | B-Black
HEIGHT WEIGHT |[BUILD HAIR EYES DESCRIPTORS
6'00" 160 | Medium Black Brown i
CONFIDENT- | ADDRESS: STREET, CITY, STATE ZIP RESIDENTIAL STATUS PHONE
"™ 11 | 3407 E 29th Avenue, Spokane, WA 99223
PLACE OF EMPLOYMENT/SCHOOL ADDRESS A.1.1 OCCUPATION EMPLOYER PHONE
DRIVER'S LICENSE D FAKE | STATE SOCIAL SECURITY NO. DFAKE OTHER ID
MCCARMS216BZ WA

COD » NAME: LAST, FIRST, MIDDLE SEX { RACE/ETHNICITY DA OF BIRTH/AGE
cv-1  |McCarthy, Laura J F | W-White } 03/11/1981 33
HEIGHT WEIGHT (BUILD HAIR EYES DESCRIPTORS |
501" 150 Medium Brown BRO - Brown
CONFIDENT- | ADDRESS: STREET, CITY STATE ZIP RESIDENTIAL STATUS PHONE
WY 7] | 3407 E 29th Avenue, Spokane, WA 99223

PLACE OF EMPLOYMENT/SCHOOL/ADRESS OCCUPATION EMPLOYER PHONE

ADDITIONAL PHONES A.T1.2

(Cell) 868-1532, (Cell) (509) 475-6788

DRIVER'S LICENSE ) Faxe | STATE | SOCIAL SECURITY NO. [Jraxe | OTHER ID
MCCARLJ195DJ

Laura called to report an assault that had occurred on 09/20/2014. Laura was at her mother's house

ID NO./NAME OF REPORTING OFFICER DISTRIBUTION

#106 - Willard, John
APRPROVAL DATETIME

#244 - Leo, Thomas 09/21/2014  16:57

Incident Report #1

) — Incident Report: Redacted - 6/22/2016 - Doc ID:4812402



INCIDENT REPORT CONTINUED

Spokane Police/Spokane County Sheriff Page 2
I INCIDENT CLASSIFICATION ATTEMPTED | INCIDENT NUMBER
DOMESTIC DSPT-FMLY 8] 14-319141

at 2710 E. 40th today and Matthew was driving around in the area. | arrived on 40th and Matthew
had left. Laura said that they had been married and have children in common. Laura said that they
were in the car on 09/20/204 and were arguing. Laura said that she opened the door to get out while
the car as still moving and Matt grabbed her arm. Laura said that the grab was not an assault and
that he told her to wait until the car stopped to get out. Matt did stop the car and she got out
uninjured.

Laura said that Matthew was at her house on 29th tearing it apart. Lt. McCabe and | responded to
the house on 29th. Matthew was not there. The house was ransacked in a manner that looked like
Matt was looking for something. Items were thrown around, but not damaged. The fence was
damaged by the driveway. A neighbor told Lt. McCabe that Matt had accidentally backed into it.
Laura got some clothing and was returning to her mother's home. Laura screened into the LAP and
said that she had been in contact with the DV professionals and did not need to talk to them today.
Laura was given a crime victim card.

J. Willard #106
SPD Patrol
09/21/2014

06/21/2014 17:08:17.447

- Incident Report: Redacted -~ 6/22/2016 - Doc ID:4812402.



DOMESTIC VIbLEMCE LETHALITY SCREEN FOR FIRST RESPONDERS

-1y |GEqeL

D M Car Motlm ],

"’ (¥ ' s01- %9~ &5 o

] Che’;bm i victim did not answer any of the questions.

| = A "Yos" resp to any of Questions #1-3 automatically triggers the protocol referral.

1. Has he/sha ever used a weapon against

you or threataned you with a weapon? DiYes £N° TINat Ans.
2. Has he/she threatened to kill you or your children? CYes ¢ No [ Not Ans.
3. Do you think ha/she might try 1o kil you? ClYes |#No | CINotan.

Neg ysp fo questions #1-3, but p $p fo at feast four of Questions #4-11,

trigger the protocol referal. .
4. Does he/she have a gun or can he/she get one easlly? CIVYes z’No CJ Not Ans.
6. Has he/she ever tried o choke you? ?‘y.g INo I Not Ans.
€. s ha/she violently or constantly jealous :

or doss ha/sha control most of your dally activities? Wives ko [ Not Ane.
7. Have you left him/er or separated

after living together or being married? ﬂ Yo =No £ Not Ana.
B. Is he/she unemployed? @ Yes 3INe [ Not Ans.
8. Has ha/she ever tried to kil himsefthersalf? Cves (Mo 3 Not Ans.
10.Do you have & child the he/she knows Is not histhers? Wu CINo I Not Ans.
11. Does he/she follow or spy on you or

leave threatening messages? ves #Ano 2 Not Ans.

An officer may trigger the protocol referral, if not already triggered above, as a result of the victim's response to the
balow questions, or whenever the officer belleves the victim is in a potentially lethal situation.

Is there anything else that woirles you about your safety?
(i "yes") What worries you?

Checkom:)ﬂ Victim din di
Victim screened in banadonthebdido(maoffeor
[ | Victim did not screan In

Nots: The questions above and the criteria for dalarmining the level of risk & person faces is based an the best available
research on tactors with lethal vi %anmorhnmmm riner. However, each situation may
prasem unIc!Je faaors that Infiuence risk for lethal violence that are not captured by this screen. Although most victims

or "high danger' would not be expected to be kilied, these victims face much highor risk than that
d wdlms of intimate partner violal

) - Misc - Other: Redacted - 6/22/2016
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Conducting a Lethahty Screen

tor First Responders
frabcntirg s Tt ced
When to inltiate a Lethality Assessment
+ When an Intimate relationship is nvoived;
AND
* You believe an assault has occurred,
* You sense the potential for danger is high,
« Names of parties or location are repeat names or locations, or
* You simply belleve one should be conducted.

How to Conduct a Lethality A

* Use Lathailty Screen for First Responders,

* Alter asking questions, handle Information as follows:
- Yes to Q.1, 2, or 3 = Protocol Referral
- No to Q.1-3, but Yes to four of Q.4-11 = Protocol Reterral
"No" responses may still trigger Protocol Referral if first
responder befieves it appropriste.

* Ask ur stion to help e whether p A
referral should be triggered,

Not Screened In or Did/Could Not Participats In Aseessment
. Advise of dangerous situation.

. Adwvise to watch for signa of danger.

. Refer to provider.

Provide first responder contact ink

. Prepare report.

L YR

Screened In -
Impiementation of the Protocol Aeferral Process
. Advise of assessment.
2. Advise victim he/she is in danger and that peopie in his/her
situation have been kifled.
3. Advige that you need to call hotline and you would iike for
victim to speak with counselor.
R ber: You are seeking the victim's permigsion.)
4. It victim does not want to speak with counsaelor, tell victim you
need to speak with counselor to seek guldance and gently
ask victim to reconsider.
If victim still doea not want to speak with counselor, use sams
p as |n first resp: 3
. If victim wants to leave, arange for or provide transportation.
. Assist counselor with safety planning if asked.
Notity domestic violence unit or supervisor.
. Prepare report.

oy

SPOKANE POLICE DEPARTMENT
SPOKANE COUNTY SHERIFF'S OFFICE
YWCA

DOMESTIC VIOLENCE
LETHALITY ASSESSMENT
PROGRAM

24 HOUR DV ADVOCATE HOTLINE
 509-326-CALL (2255)

DOMESTIC VIOLENCE UNIT INVESTIGATORS
SPD DETECTIVE 509-477-3670
SCSO DETECTIVE 509-370-0260

This project funded by the 2011 OVW grant to encourage
arrest and enfor ofp tion orders
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