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1 INTRODUCTION 

The Department of Children, Youth, and Families asks this Court to 

review the decision reversing an order terminating Ms. K.' s parental rights 

to the child, B.K. In this case, the trial court admittedly engaged in 

problematic behaviors, but the Court of Appeals incorrectly applied the 

standard from cases tried to a jury to determine a constitutional due process 

violation occurred. Washington appears to have no published case 

establishing the standard for determining when a civil litigant's due process 

rights are violated by judicial interference during a nonjury trial. The federal 

standard for determining wh~n alitigant's due process right to a fair tribunal 

, is violated is whether the litigant can show such a high degree of favoritism 

or antagonism as to make fair judgment impossible. This federal standard 

should be applied in this case to determine whether a due process violation 

occurred. 

Appellate review of a claim involving improper judicial interference 

should include review of the trial judge's findings of fact. Here, the Court 

of Appeals reversed the termination order without regard to the trial court's 

findings. A thorough review of the findings leads one to conclude that while 

the trial judge's questions were numerous, the questions did not impact the 

outcome, indicating Ms. K. did receive the benefit of a fair tribunal. 



The Court should accept review because this case presents a 

significant question of constitutional law and an issue of significant public 

interest. When the appropriate standard is applied and after review of the 

trial judge's findings, Ms. K. 's due process right to a fair tribunal was not 

violated. The motion for discretionary review should be granted. 

II. ISSUES PRESENTED FOR REVIEW 

If the Court were to accept review, the issues on appeal would be: 

1. The federal standard for determining when a civil litigant's 

due process right to a fair tribunal is violated in a nonjury trial is whether the 

litigant can show such a high degree of favoritism or antagonism as to make 

fair judgment impossible. Does this same standard apply to a civil nonjury 

trial under Washington state law? 

2. After applying the appropriate standard and reviewing the trial 

judge's findings, was Ms. K. afforded her due process right to a fair tribunal? 

III. STATEMENT OF THE CASE 

B.K. is a developmentally delayed boy with asthma, born on 

November 26, 2014. Ex 6, Ex 74. The mother ofB.K. is A.K., and the father 

of B.K. is J.B. 1 When B.K. was just nine days old, he sustained a blunt force 

injury to his head causing his skull to fracture. Ex 6 at 2; Ex 74 at 1. 

1 The parental rights of the father J.B. were terminated by default, and he is not 
involved in this appeal. 
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According to Ms. K., her boyfriend, Lonnie Jackson, was caring for infant 

B.K. when B.K. was injured. Ex 6 at 2. Ms. K. was convicted for making 

false statements to a public servant regarding B.K.'s injury. Ex 29, Ex 30. 

Mr. Jackson was arrested for reckless endangerment in relation to B.K.'s 

injuries. Ex 6 at 3. 

B.K. was placed in protective custody, and Child Protective Services 

were contacted. Ex 6 at 2-3. During Child Protective Services' ensuing 

investigation, Ms. K. admitted that she is addicted to opiates and 

participates in methadone treatment. Id. at 3. At that time, in December 

2014, Ms. K. was not complying with her methadone treatment program. 

Ex 6 at 3. Ms. K had been buying methadone off the street and smoking 

marijuana daily. Id. The Department filed a dependency petition on January 

5, 2015, and the court placed B.K. in licensed foster care. Ex 3 at 6. 

Ms. K. agreed that B.K. was a dependent child on March 11, 2015. 

Ex 6 at 1. She engaged in medication-assisted treatment at a methadone 

program. Ex 31. She was permitted supervised visitation twice per week. 

Id. at 10. Department social worker Blackmer offered Ms. K. services, 

which included additional urinalysis testing, a new chemical dependency 

evaluation, and a mental health assessment. Ex 40C, FF 2.18, CP 271. The 

Department social worker was concerned that Ms. K. was still associating 

with Mr. Jackson. RP 540. At a shared planning meeting on November 
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2015, Ms. K. reported that Mr. Jackson was "completely out of her life." 

RP 481. 

Sometime between October 2015 and January 2016, Ms. K. allowed 

Mr. Jackson to have unauthorized contact with B.K. FF 2.13, CP 270. 

During this time-period, the visitation supervisor mistakenly permitted a 

monitored visit (in which the supervisor does not stay throughout the visit), 

rather than a supervised visit. RP 551. During the monitored visit, Ms. K. 

took a picture of B.K. and Mr. Jackson together at the Tacoma Mall, and 

posted it on Facebook. FF 2.13, CP 270; RP 480. 

In December 2015, visitation supervisors raised concerns that Ms. 

K. was not fully supervising B.K. during visits. RP 486. For example, B.K. 

had fallen out of a stroller after Ms. K. failed to properly buckle him into 

the stroller. RP 841. It was also reported that B.K. was left with strangers 

while Ms. K. went to the restroom. RP 486. 

B.K. has developmental delays. RP 577. He has asthma, anemia, 

hypotonia, temperamental intensity, hyperdysplasia in his right eye, and 

sensory processing difficulties. RP 67 at 3, Ex 74 at 1. He requires a stable, 

safe, and nurturing home environment. Ex 74 at 4. Ms. K. stated she would 

be present at as many of B.K.'s therapy sessions as possible. FF 2.35, 

CP 274. Despite reminders from the Department social worker, Ms. K. 

failed to consistently attend B.K.'s therapeutic appointments, and she did 
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not attend any of his medical appointments. Ex 49, RP 540, FF 2.29, 2.30, 

CP 272-23. She also visited B.K. on an inconsistent basis. FF 2.31, 2.32, 

2.33, CP 273. 

A five-day termination trial took place in February and March of 

2017. FF 2.29, CP 272. The trial court heard testimony from 16 witnesses, 

and the opinion from the Court of Appeals correctly notes that every witness 

was questioned directly by the trial judge. Slip Op.2 at 2. Many questions 

the judge asked were of a clarifying nature. See, e.g., RP 27, 59, 191, 195, 

198,253,317,352,354,372,439,449,506,641,643,742,790,791,887, 

901, 907, 930. The trial judge also frequently interrupted the presentation 

of testimony, in order to prevent repetition. RP 250,464, 472, 692. Ms. K. 

made no motion for a mistrial before the trial court. 

The trial court's questions impacted all of the litigants in this case. 

The trial court asked over 80 questions of Department social worker 

Piwtorak, nearly 100 questions of Department social worker Blackmer, and 

over 150 questions of the Court Appointed Special Advocate (CASA). 

RP 312-327, 374-375, 398-464, RP 480-558, 626-747, 918-928. The trial 

court frequently disapproved of testimony presented by the Department. 

RP 310- 311,430, 435-437. At times, the trial court flatly rejected evidence 

2 A copy of the opinion from the Court of Appeals and of the order denying the 
subsequent motions for reconsideration and publication are attached as Appendices. 

5 



presented by the Department and the CASA. RP 588, 709, 722, 725. 

Sometimes the trial court's questions of· the Department's witnesses 

resulted in answers that were favorable to Ms. K., and sometimes in answers 

that were unfavorable to her. RP 209,239. 

The termination of parental rights trial concluded in March 2017. 

CP 267. Ms. K. appealed from the termination of parental rights order, and, 

in her opening brief, she assigned error to none of the trial court's 50 

findings of fact. Br. Appellant at 1. 

In the October 28, 2018 opinion, the Court of Appeals found that the 

trial court's many interjections violated Ms. K. 's due process right to a fair 

trial. Op. at 5-6, 15. Subsequently, the Department moved for 

reconsideration, and Ms. K. moved for publication. Both of these motions 

were denied by the Court of Appeals on January 14, 2019. The Department 

now seeks review in this Court. 

IV. REASONS WHY REVIEW SHOULD BE GRANTED 

A. The Correct Standard for Determining When a Civil Litigant's 
Due Process Rights Are Violated by Judicial Interference 
During a Nonjury Trial Is a Significant Question of 
Constitutional Law and an Issue of Significant Public Interest 

Washington appears to have no published case establishing the 

standard for determining when a civil litigant's due process rights are 

violated by judicial interference in a nonjury trial. When an appellate court 
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considers judicial interference, "[t]here is a different standard in a bench 

proceeding than in a jury trial." 1 Kenneth Broun, McCormick on Evidence 

§ 8 n. 14.50. (7th ed.), (June 2016). The example provided in McCormick 

to support the different standard is US. v. Modjewski, 783 F.3d 645, 97 Fed. 

R. Evid. Serv. 225 (7th Cir. 2015), cert. denied, 136 S. Ct. 183, 193 L. Ed. 

2d 146 (2015). InModjewski, the judge actively questioned a defense expert 

in a sentencing hearing, and the defendant argued on appeal that the judge 

"stepped into the role of the prosecution." Modjewski, 783 F.3d at 650. In 

rejecting this argument, the Seventh Circuit Court of Appeals noted that 

"[o]ne of the main reasons that such questioning can be prejudicial is that it 

can influence the jury." Id. In "non-jury proceedings, questioning by the 

judge will rarely be prejudicial to the defendant." Id. (citing United States 

v. Webb, 83 F.3d 913 917 (7th Cir. 1996)). Modjewski held that to meet the 

burden supporting reversal, the defendant must show "such a high degree 

of favoritism or antagonism as to make fair judgment impossible." Id. at 

651 (citing Liteky v. United States, 510 U.S. 540 555, 114 S. Ct. 1147, 127 

L. Ed. 2d 474 (1994)). Despite 11 minutes of mostly "to-the-point" 

questions from the bench that appeared more akin to cross-examination of 

the defendant's expert witness, Modjewski determined there was "no 

compelling evidence that the judge reached that level [ ... ]." Id. at 651. 
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Similarly, in Liteky v. United States, 510 U.S. 540, 555, 114 S. Ct. 

1147, 127 L. Ed. 2d 474 (1994), the United States Supreme Court held that 

remarks made during the course of a judicial proceeding that are critical or 

hostile to a party or his case ordinarily will not support a bias or partiality 

claim unless they reveal an extrajudicial source for the opinion, or "such a 

high degree of favoritism or antagonism as to make fair judgment 

impossible." Liteky noted that the knowledge and opinion attained by a 

judge during a bench trial, even when causing the judge to become 

"exceedingly ill disposed" towards a defendant, is "necessary to completion 

of the judge's task." Liteky, 510 U.S. at 550-51. "Partiality" does not refer 

to all favoritism, but only to such as is, for some reason, wrongful or 

inappropriate. Id. at 552. 

While both Liteky and Modjewski addressed judicial recusal 

pursuant to 28 U.S.C. § 455(a), the same considerations apply under the 

federal due process right to a fair trial, as a claim of bias and prejudice that 

survives rigid scrutiny under 28 U.S.C. § 455(a) necessarily passes due 

process constitutional muster. United States v. International Business 

Machs. Corp., 475 F. Supp. 1372, 1390 (S.D.N.Y.1979) ("IB.M."), affd. 

618 F.2d 923 (2d Cir. 1980). When a reviewing court concludes that an 

affidavit filed under 28 U.S.C. § 455(a) demonstrates neither bias nor 

prejudice, "it is therefore a sufficient response" to the "due process claim as 
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well." JB.M, 618 F.2d at 1390. 

Here, the Court of Appeals reversed the findings and conclusions of 

the trial court without citing to federal nonjury trial law. Initially, the 

opinion from the Court of Appeals cites State v. Moreno, 147 Wn. 2d 500, 

58 P.3d 265 (2002). Op. at 5. Moreno is the Washington decision that comes 

closest to providing guidance on the correct standard to determine whether 

a civil litigant received her due process right to a fair tribunal. Moreno held 

that a litigant's due process right to a fair tribunal was not violated when in 

the absence of a prosecuting attorney, the judge called and questioned 

witnesses in a traffic infraction proceeding. Id. at 512. While noting that due 

process may be violated when a judge dons "executive and judicial hats at 

the same time," Moreno stopped short of stating what standard applies to 

determine when the line is crossed from neutral judge to state's advocate in 

the nonjury trial context. Id. at 507. 

While the Court of Appeals in this case cited to Moreno, the actual 

standard applied was imported from criminal cases that were tried before a 

jury. Slip Op. at 6. The opinion relies on cases such as: State v. Ryna Ra, 

144 Wn. App. 688, 692, 175 P.3d 609 (2007) (reversing conviction for 

attempted murder in the first degree in case tried before a jury); United 

States v. Hickman, 592 F.2d 931 (6th Cir. 1979) (reversing criminal 

conviction for felon in possession of a firearm in a case tried before a jury); 

9 



United States v. Pena-Garcia, 505 F.2d 964, 967 (9th Cir. 1974) (reversing 

criminal convictions for transporting illegally admitted aliens in a case tried 

before a jury); United States v. Saenz, 134 F.3d 697 (5th Cir. 1998) 

(reversing criminal convictions for drug crimes in a case tried before a jury); 

United States v. Singer, 710 F.2d 431 (8th Cir. 1983) (reversing criminal 

convictions for drug offenses in a case tried before a jury); and United States 

v. Van Dyke, 14 F.3d 415, 418-20 (8th Cir. 1994) (reversing criminal 

convictions involving bank fraud in a case tried before a jury). 

Slip Op. at 5-6. 

While the foregoing criminal cases may provide persuasive 

authority in the context of a jury trial, judicial interference should be 

analyzed differently in a bench trial. In a jury trial, the judge is an authority 

figure, and jurors "are quick to attend an interruption by the judge, to which 

they may attach an importance .and a meaning in no way intended." Egede-

Nissen v. Crystal Mt., Inc., 93 Wn.2d 127, 142, 606 P.2d 1214 (1980), 

' quoting State v. Jackson, 83 Wn. 514, 523, 145 P. 470 (1915). 

The appropriate standard here, which the Court of Appeals did not 

apply, is whether the litigant can show such a high degree of favoritism or 

antagonism as to make fair judgment impossible. The need for case law on 

the appropriate standard warrants review of this case under RAP 13 .4(b )(3) 

and RAP 13.4(b)(4). This case presents both a significant question of 
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constitutional law and an issue of significant public interest. 

B. The Court of Appeals' Decision Conflicts with This Court's 
Decision in State v. Bencivenga, in Which This Court Recognized 
the Responsibility of the Trial Court to Ascertain Witness 
Credibility 

The Court of Appeals here reversed the order terminating the Ms. 

K.' s parental rights in large part because the trial court "challenged the 

credibility of the mother." Op. at 1. Yet, in State v. Bencivenga, 137 Wn.2d 

703, 974 P.2d 832 (1999), this Court held that the judge in a bench trial is 

"the sole and exclusive judge" as to witness credibility. Bencivenga, 13 7 

Wn.2d at 709. Where, as here, the trial court bears the sole responsibility 

for ascertaining witness credibility, comments made by the trial court 

regarding witness credibility do not necessarily undermine the fundamental 

right to a fair tribunal. 

Again, decisions in federal bench trials provide some guidance. In 

United States v. Diapulse Corp., 457 F.2d 25, 30, (2d Cir. 1972), the Second 

Circuit Court of Appeals held that a judge's "harsh" assessment of 

credibility of a party's witnesses, which was presented in an "abrasive" 

manner, with "disparaging comments... often made directly to the 

witnesses," did not give rise to a finding of bias or denial of a fair hearing. 
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Similarly, in United States v. International Business Machs. C01p., 475 F. 

Supp. 1372, 1381 (S.D.N.Y.1979) ("IB.M.''), affd. 618 F.2d 923 (2d Cir. 

1980), the trial judge in a bench trial allegedly interrupted testimony of 19 

witnesses over 1,200 times and asked almost 5,000 questions during the 

direct testimony of witnesses. In reviewing a claim of bias, the appellate 

court in IB.M. determined that the trial court's "occasional findings and 

comments on witnesses' credibility V el non do not establish any personal, 

extrajudicial bias." IB.M, 475 F. Supp. at 1382. The court's rationale was 

that it is the duty of a judge in a nonjury trial to appraise the testimony and 

demeanor of the witnesses. Id. (citations omitted). 

In this case, the trial judge relied on the evidence presented at trial 

when she determined that Ms. K. lacked credibility. The primary support 

for the trial court's determination that Ms. K. was not credible was the fact 

that she "has been convicted for giving a false statement to police ... " 

FF 2.12, CP 270. The trial court also found that Ms. K. gave testimony 

contradicted by other witnesses. FF 2.13, FF2.14. For example, on the first 

day of trial, Ms. K. testified that she had not smoked in the preceding four 

months·. FF 2.13, CP 270. Another witness testified that Ms. K. smoked one 

or two cigarettes each day. FF 2.14, CP 270. On the fifth day of trial, a 

witness testified Ms. K. smoked cigarettes "maybe every once in a while." 

RP 812. All of this testimony was referenced in the trial court's credibility 
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findings. FF 2.14, CP 270. The record establishes that the trial court did not 

prejudge the case or Ms. K. 's credibility, and the record also provided ample 

evidence supporting the trial court's conclusion that Ms. K. was not 

credible. "Impartiality is not gullibility." Liteky, 510 U.S. at 552. 

As this Court recognized in Bencivenga, it is squarely within the 

purview of the trial judge to assess the credibility of witnesses. The Court 

of Appeals decision here is inconsistent with Bencivenga because it relies 

on the judge's evaluation of credibility as a key basis to find improper 

judicial interference. Review is warranted to affirm that one of the roles of 

a trial judge is to assess credibility of witnesses. 

C. Ms. K.'s Due Process Right to a Fair Tribunal Was Not Violated 
by the Judge's Actions in This Case 

When the appropriate standard is applied, Ms. K. 's due process right 

to a fair tribunal was not violated. Ms. K. cannot show such a high degree 

of favoritism or antagonism on the part of the trial court as to make fair 

judgment impossible. The trial judge questioned all witnesses, eliciting 

testimony that was in favor of both Ms. K. and the Department. Moreover, 

Ms. K. assigned error to none of the findings of fact, and she points to no 

findings that would have been different but for the judge's alleged lack of 

impartiality. While the trial judge did ask a great number of questions, the 

judge's questions here did not favor the Department or indicate that the 
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court could not fairly judge the case. 

The opinion faults the trial court for having "elicited evidence 

favoring the Department." Op. at 6. Sometimes, however, the trial court's 

questions favored Ms. K. For example, during Ms. K.s' cross-examination 

of Genora Chappell, the trial court asked whether she personally had 

observed a visit, and, if so, how the visit went. RP 209. Ms. Chappell stated, 

"they love each other" and that B.K. "knows his mom well" and that Ms. 

K. "was very attentive to him." 

The trial judge occasionally asked questions in deference to Ms. K.' s 

view of the evidence. For example, when Ms. K.'s attorney raised the 

question of possible bias on the part of the visitation supervisor, the trial 

court explored this possibility by asking the witness, "Do you have any 

personal connection like a friendship with the foster parent?" RP 212. When 

Ms. K.' s attorney was cross-examining Department social worker 

Blackmer, the trial judge asked a question to help clarify the cross­

examination for Ms. K. RP 553. 

In addition, the trial judge frequently disfavored the Department's 

witnesses and disapproved of its proffered testimony. For example, when 

the State's attorney asked the Department social worker about whether Ms. 

K. was currently unfit to safely and adequately parent B.K., the trial court 

stated the preferred testimony was "absolutely not useful." RP 430. When 
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the State's attorney asked the Department social worker whether she 

believed termination of parental rights was in B .K.' s best interests, the trial 

court refused to permit such testimony. RP 436. Eventually, the social 

worker testified regarding the child's ability to achieve permanency in a 

foster home and to have his needs met there. RP 436. Without waiting for 

an objection from Ms. K.'s attorney, the trial court interrupted the social 

worker's testimony, criticizing it as "pretty generic." RP 437. 

When the social worker testified about "permanency" being the 

hope of any foster child, the trial court again interrupted the social worker's 

testimony, stating the court's displeasure with the testimony and noting the 

"conclusory testimony" was "not very helpful." RP 437. At one point, the 

State's attorney even complained to the trial judge that he was being 

"prevented from presenting the Department's position." RP 310. 

At times, the trial judge flatly rejected evidence presented by the 

Department and the CASA. RP 588, 709, 722, 725. For example, when the 

CASA tried to testify about her concerns for Ms. K.'s judgment, the trial 

court interrupted the testimony, insisting that the evidence needed to be 

within the past six months to support a valid concern. RP 722. When the 

CASA attempted to provide information to support her more recent 

concerns, the trial court rejected this testimony as "unverified suspicions." 

RP 725. When the attorney for the CASA admitted a photograph from 
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Facebook into evidence, the CASA noted the caption that accompanied the 

photo, and without waiting for an objection, the trial court said she would 

not consider the caption. RP 709. The record does not show that the trial 

judge displayed a high degree of favoritism toward the Department. 

Instead of reviewing the findings to see whether any of the findings 

were tainted, the Court of Appeals reversed the termination order without 

regard to the trial court's findings. Any evaluation of the fairness of the 

tribunal should include not only a review of the record, but also a review 

the trial court's findings, to ascertain which, if any, of the findings used to 

support termination of parental rights were "plausibly tainted by the court's 

perceived lack of impartiality." Sarah A. v. Department of Health & Social 

Services, Office of Children's Services, 427 P.3d 771 (Alaska 2018). 

A thorough review of the findings leads one to conclude that any 

improper judicial behavior did not taint the findings of the trial court. The 

findings derive only from admissible evidence and reflect a fair 

consideration of that evidence. For example, while the Court of Appeals 

decision, on pages 24 to 27, evaluates the trial judge's questions and 

comments regarding a forgery allegation, this forgery allegation did not 

form a basis for the court's findings or conclusions. CP 267-278. 

Similarly, the Court of Appeals expressed concern with the trial 

judge's questions about the Facebook photo of Mr. Jackson with B.K., but 
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the photograph did not form a basis for the trial court's legal conclusions. 

At trial, the CASA felt the Facebook photo was relevant because it showed 

Ms. K. had maintained a relationship with Mr. Jackson. RP 721. Instead of 

relying upon the photograph for the purpose intended (that Ms. K.'s 

ongoing relationship with Mr. Jackson posed a danger to B.K.), the trial 

court entirely rejected this particular theory of the Department's case. 

RP 725, CP 267-77. In its findings regarding the "little likelihood" element, 

and the "continuation of the parent-child relationship" element 

(RCW 13.34.180(l)(e), and RCW 13.34.180(1)(f), respectively), the trial 

court included no reference to the photo taken of B.K. and Mr. Jackson or 

to the risk posed by the ongoing relationship between Ms. K. and Mr. 

Jackson. CP 276-77. In its findings regarding current parental unfitness, the 

trial court also made no reference to these matters. CP 272-76. Instead, the 

trial court based its finding of unfitness on Ms. K.' s failure to learn about 

B.K.'s medical and developmental needs, and Ms. K.'s failure to 

consistently attend his medical and therapeutic appointments. FF 2.29, 

CP 272. Consequently, while the Court of Appeals relied heavily on the 

judge's questions about the photograph when deciding to reverse the order, 

testimony about the photograph did not taint the trial court's ultimate 

decision. Op. 11-19. 
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Significantly, Ms. K. assigned error to none of the trial court's 50 

findings of fact. Br. Appellant at 1. She can point to no finding that would 

have been different, but for the trial judge's questioning. There is no basis 

to believe that the outcome would have been different here even if the judge 

had not questioned the witnesses as extensively. Thus, Ms. K. cannot show 

that the trial judge's actions were so antagonistic as to make a fair judgment 

impossible. 

In addition, when the appellate court evaluates what impact the trial 

judge's behaviors had on the trial's outcome, such analysis serves the 

legislative goal of timely resolution of termination proceedings and 

permanency for children. Termination of parental rights cases are civil in 

nature, and the children's right to permanency and timely resolution of the 

proceedings is included among the rights of children in these types of cases. 

RCW 13.34.020. In this case, the termination trial took place two years ago. 

B.K. is now four years of age, and he has lived only nine days of his life in 

Ms. K.'s care. RP 35. The Department seeks review not only because Ms. 

K. did have the benefit of a fair tribunal, but also because B.K. has a right 

to permanency and speedy resolution of this proceeding. Review is 

warranted under RAP 13.4(b)(l). 
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V. CONCLUSION 

The Department requests that this Court grant its Motion for 

Discretionary Review. When the appropriate standard is applied, Ms. K.' s 

due process right to a fair tribunal was not violated. The termination of 

parental rights order should not have been reversed by the Court of Appeals, 

and review should be granted. 

RESPECTFULLY SUBMITTED this 13th day of February, 2019. 

ROBERT W. FERGUSON 
Attorney General 

V'Vl~"v\i (YVvvv1 ( ~ 3 
KELLY TAYLOR WSBA #20073 
Assistant Attorney General 
Office Identification #91016 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the Matter of the Dependency of ) 
B.W.K., dob 11/26/2014, ) 

) 
A minor child. ) 

) 
STATE OF WASHINGTON, ) 
DEPARTMENT OF SOCIAL AND ) 
HEAL TH SERVICES, ) 

) 
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) 
V. ) 

) 
ASHLEY KNUCKLES, ) 

) 
Appellant. ) 

No. 76675-9-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: October 29, 2018 

SCHINDLER, J. -The trial court interjected more than 800 times during a six-day 

termination trial, often engaging in lengthy examination of witnesses. While many 

questions sought clarification and were neutral, many other questions challenged the 

credibility of the mother and elicited evidence not presented by the parties. Although a 
-

court has broad discretion in a bench trial to question witnesses and control the 

proceedings, the cumulative effect of the court's interjections and questions in this case 

constitutes manifest constitutional error and denied the mother the due process right to 

a fair trial. We reverse the order terminating the mother's parental rights to B.W.K. and 

remand for a new trial before a different judge. 
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FACTS 

Ashley Knuckles is the biological mother of B.W.K., born November 26, 2014. 

Knuckles suffered from an addiction to opiates. When B.W.K. was nine days old, 

Knuckles' boyfriend "nodded off" and dropped the baby. B.W.K. suffered a severe head 

injury. 

In January 2015, the Department of Social and Health Services (Department) 

placed B.W.K. in foster care and filed a dependency petition. Following a 16-month 

dependency, the Department filed a petition to terminate the mother's parental rights to 

B.W.K. During the 6-day trial, without objection, the court interjected and asked 

questions over 800 times. The court asked questions of every witness, including over 

100 questions of the mother and a comparable number of questions of the social worker 

and the court-appointed special advocate (CASA). The court found the Department met 

its burden of proving the statutory elements to terminate the mother's parental rights to 

B.W.K.1 

1 The court must find the following statutory elements by clear, cogent, and convincing evidence: 
(a) That the child has been found to be a dependent child; 
(b) That the court has entered a dispositional order pursuant to RCW 13.34.130; 
(c) That the child has been removed or will, at the time of the hearing, have been 

removed from the custody of the parent for a period of at least six months pursuant to a 
finding of dependency; 

(d) That the services ordered under RCW 13.34.136 have been expressly and 
understandably offered or provided and all necessary services, reasonably available, 
capable of correcting the parental deficiencies within the foreseeable future have been 
expressly and understandably offered or provided; 

(e) That there is little likelihood that conditions will be remedied so that the child 
can be returned to the parent in the near future ... [;] 

... ; and 
(f} That continuation of the parent and child relationship clearly diminishes the 

child's prospects for early integration into a stable and permanent home. 
RCW 13.34.180(1), .190(1)(a)(i). If the State satisfies these criteria, the court may terminate parental 
rights if it finds by a preponderance of the evidence that termination is in the "best interests" of the child. 
RCW 13.34.190(1}{b). 
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The court found the mother was not credible. In particular, the court did not 

believe the mother's testimony that a photograph of B.W.K. and her boyfriend was taken 

at the Tacoma Mall in March or April of 2015. The court found instead that the "photo 

was actually taken between October 2015 and January 2016" when the boyfriend was 

prohibited from having unauthorized contact with B.W.K. 

The court found the mother was "in compliance with her treatment, which 

includes behavioral therapy, monthly meetings, methadone dosing and UAl2l testing (all 

results negative)." But the court found the mother demonstrated an insufficient 

understanding or interest in the special needs of the child and an inability to meet those 

needs. 

The court concluded there was little likelihood that conditions could be remedied 

so that B.W.K. could be returned to the mother's care in the near future and 

continuation of the parent-child relationship diminished the prospects for early 

integration into a stable and permanent home. 

The court entered an order terminating the mother's parental rights to B.W.K. 

ANALYSIS 

The mother contends she is entitled to a new trial because the court violated her 

right to due process. The mother asserts that in addition to asking an excessive 

number of questions, the judge "took over the examination of witnesses," impeached 

and "aggressively cross-examined" her and her witnesses, "made sua sponte 

objections" to her attorney's questions, and "helped the State and CASA" in eliciting 

2 Urinalysis. 
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facts and evidence. Knuckles contends the court "crossed the line from impartiality to 

advocacy in favor of the State and against appellant." 

RAP 2.5 

The State correctly points out the due process claim is raised for the first time on 

appeal. Under RAP 2.5(a), this court "may refuse to review any claim of error which 

was not raised in the trial court." However, "manifest error affecting a constitutional 

right" may be raised for the first time on appeal. RAP 2.5(a)(3). Under RAP 2.5(a)(3), 

the mother must show" 'actual prejudice.'" State v. Kalebaugh, 183 Wn.2d 578, 584, 

355 P.3d 253 (2015)3 (quoting State v. O'Hara, 167 Wn.2d 91, 99, 217 P.3d 756 

(2009)). Actual prejudice is "'a plausible showing ... that the asserted error had 

practical a.nd identifiable consequences in the trial of the case.' " Kalebaugh, 183 

Wn.2d at 5844 (quoting O'Hara, 167 Wn.2d at 99). After careful review of the record, 

we conclude the trial court's interjections and questioning constitute manifest 

constitutional error and actual prejudice.5 

Right to a Fair Trial 

The Fourteenth Amendment to the United States Constitution and article I, 

section 3 of the Washington State Constitution protect against the deprivation of a 

3 Internal quotation marks omitted. 
4 Internal quotation marks omitted. 
5 The mother also contends the court violated the appearance of fairness doctrine. Because the 

appearance of fairness doctrine is not constitutional in nature, we do not consider the argument for the 
first time on appeal. RAP 2.5(a)(3); In re Guardianship of Cobb, 172 Wn. App. 393, 404, 292 P.3d 772 
(2012); State v. Morgensen, 148 Wn. App. 81, 90-91, 197 P.3d 715 {2008). The federal authorities she 
cites do not address whether appearance of fairness claims are of sufficient constitutional magnitude to 
be raised for the first time on appeal. However, our Supreme Court has unequivocally held that the 
"appearance of fairness doctrine, though related to ... due process considerations, is not constitutionally 
basedn and may not be raised as a matter of right for the first time on appeal. City of Bellevue v. King 
County Boundary Review Bd., 90 Wn.2d 856, 863, 586 P.2d 470 (1978). We are bound by the decision 
of our Supreme Court. Buck Mountain Owners' Ass'n v. Prestwich, 174 Wn. App. 702,716,308 P.3d 644 
(2013). 
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person's liberty without due process of law. The right to a fair trial is a "fundamental 

liberty" protected by the Fourteenth Amendment and article I, section 3. Estelle v. 

Williams, 425 U.S. 501,503, 96 S. Ct..1691, 48 L. Ed. 2d 126 (1976); State v. Davis, 

141 Wn.2d 798, 824, 10 P.3d 977 (2000). "A fair trial in a fair tribunal is a basic 

requirement of due process." In re Murchison, 349 U.S. 133, 136, 75 S. Ct. 623, 99 L. 

Ed. 942 (1955); State v. Moreno, 147 Wn.2d 500, 507, 58 P.3d 265 (2002). 

In general, a trial court does not violate the due process right to a fair trial by 

asking questions. Moreno, 147 Wn.2d at 506-12. Courts have the authority.to interject 

and question witnesses and may, for example, interject to prevent undue repetition of 

testimony or ask a witness to clarify testimony. ER 614(b); In re Welfare of Burtts, 12 

Wn. App. 564, 577, 530 P.2d 709 (1975); United States v. Morgan, 376 F.3d 1002, 

1008 (9th Cir. 2004). 

However, the due process right to a fair trial is implicated where the court 

crosses the line from neutral arbiter to advocate. See Moreno, 147 Wn.2d at 509-511. 

Although a judge has broad discretion to question witnesses in a bench trial, the judge 

cannot "take charge of a party's case or ... become a clear partisan." 5A KARL B. 

TEGLAND, WASHINGTON PRACTICE: EVIDENCE§ 614.5, at 618 (6th ed. 2016); Moreno, 147 

Wn.2d at 509-511. "A trial court should not enter into the 'fray of combat' or assume the 

role of counsel." State v. Ryna Ra, 144 Wn. App. 688, 705, 175 P.3d 609 (2008) 

(quoting Egede-Nissen v. Crystal Mountain, Inc., 93 Wn.2d 127,141,606 P.2d 1214 

(1980)). The greater the involvement of the court, the higher the likelihood the judge is 

effectively usurping the role of counsel, which calls for reversal. See United States v. 

Hickman, 592 F.2d 931, 932, 936 (6th Cir. 1979) (convictions reversed where the trial 
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court interjected in proceedings more than 250 times, the constant interruptions 

"frustrated the defense" and infringed right of cross-examination, and the court indicated 

disbelief in "the defense story"). 

In determining whether a court's interjections and questioning violate the due 

process right to a fair trial, courts consider the proceedings as a whole and examine a 

number of factors, including the frequency and nature of the court's questions, whether 

the court waited until after counsel questioned the witness, whether the court's 

questions were clarifying or adversarial, whether the court interjected sua sponte in 

favor of one party, whether the questioning was impassioned or accusatory, and 

whether the court usurped counsel's role. ·see Moreno, 147 Wn.2d at 507-12; United 

States v. Pena-Garcia, 505 F.2d 964, 967 (9th Cir. 1974); United States v. Saenz, 134 

F.3d 697, 702~05 (5th Cir. 1998); United States v. Singer, 710 F.2d 431, 436-37 (8th 

Cir. 1983); United States v. Van Dyke, 14 F.3d 415, 418-20 (8th Cir. 1994). 

We conclude the trial court's interjections and questioning in this case violated 

the mother's due process right to a fair trial. The sheer number of questions asked by 

the court is problematic and usurped the role of counsel. But the timing and nature of 

the questions show the court crossed the line between neutral arbiter and advocate. 

Instead of waiting to ask questions until after counsel finished speaking, the court 

interjected relatively early and often during the examination of witnesses. The court 

disrupted the presentation of evidence and exhibited a level of involvement more akin to 

an advocate than a neutral arbiter. As the following excerpts demonstrate, the court too 

often commandeered witness examinations, engaged in hostile and advocate-like 
' 

questioning, and elicited evidence favoring the Department. 
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The Department called Knuckles as its first witness. Shortly after the Department 

began questioning her, the court interjected: 

THE COURT: ... I want to draw your attention to page 8 [of the 
agreed order of dependency], okay, and Provision 4.4, are you there? 
Where it says Placement? 

THE WITNESS: Sorry. These pages are stuck together. Yes, I 
do see that. 

THE COURT: And it says, "DSHSl61 Supervising Agency is 
authorized to place the child with a relative who is willing, appropriate and 
available with reasonable - prior reasonable notice to the party subject to 
review by the Court. DSHS shall initiate a home study of the maternal 
grandmother's home in her home state [of Tennessee] as well as the 
sibling [A.Y.]'s paternal grandmother's home in Kentucky. However, the 
court order shall be entered before [B.W.K.] is placed outside of 
Washington State." 

Did you read that before you signed this order? 
THE WITNESS: [My attorney and I] went through it briefly, but-
THE COURT: So you knew that there was no promise from this 

order that the child was going to be placed with your mother, right? 
THE WITNESS: That's just what I thought when I was signing it, 

honestly. 
THE COURT: Contrary to what it says? 
THE WITNESS: Just by what me and the social worker talked 

about, she just mentioned that [the children] would be out of foster care 
and with my mom if I signed the paper. 

THE COURT: Ms. Knuckles, did you read this order? 
THE WITNESS: I can't say that I did, no, ma'am. 
THE COURT: Okay. 
THE WITNESS: We went through it, but it wasn't - you know, it 

was just very brief. It was only a few minutes of time that we were 
together. 

[(Department's attorney briefly questions witness.)] 
THE COURT: There were hearings after [B.W.K.'s placement in 

foster care] that you attended. Are you saying [your lawyer] was not 
telling the court what you wanted to say about how promises had been 
made that weren't reflected in the order? 

THE WITNESS: Well, yes, that's true. 
THE COURT: I see. When was the first time you complained 

that there were promises made to you that weren't reflected in the orders? 
THE WITNESS: As soon as I had knowledge a little bit about 

what's happening, you know, I feel like this -

6 Department of Social and Health Services. 
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THE COURT: When was that, Ms. Knuckles, that you actually 
made a statement to somebody saying, "This isn't what I agreed to?" 

THE WITNESS: It - I know I did it at court when we went when I 
seen [sic] [my lawyer] at court, but I don't recall a specific date it was. 

THE COURT: Did you say this to anybody other than [your 
lawyer]? 

THE WITNESS: Everybody that I've been involved with so far, 
yes. 

THE COURT: So you've said it to your social workers and you've 
said it to the CASA? 

THE WITNESS: That- I'm sorry, said what? 
THE COURT: That - that this order didn't reflect what you've 

been promised. 
THE WITNESS: Oh, yes, I talked to my first social worker about 

it, Cynthia, because she was the one that originally told me. 
THE COURT: Anybody else you talked to besides Cynthia and 

[your lawyer]? 
THE WITNESS: Not that I recall. 
THE COURT: Okay. Back to you, [Counsel]. 

[(3 pages of questioning by Department's attorney.)) 
THE COURT: Did it occur to you to maybe read the orders to see 

what they wanted you to do? 
THE WITNESS: I was not aware of an order. 
THE COURT: Really? You weren't reading any of these court 

orders that said what services you were required to do? 
THE WITNESS: Oh, I had - yeah, I had the paper from the 

Department that said the - with the - established paternity and the 
random UAs and stuff, but -

THE COURT: Mm-hmm. And nothing in those said that you had 
to be off methadone, right? 

THE WITNESS: Yeah. 
THE COURT: Okay. 

[(22 pages of extensive questioning by Department's attorney, several 
interjections by court.)] 

THE COURT: I'm going to stop you here and ask [Knuckles] 
something else. 

What are [B.W.K.]'s particular needs as compared to any other 
child? What are his special needs? 

THE WITNESS: He's different because he needs extra attention. 
He - his balance and stuff is off, so he can't just be left alone like regular 
kids with other children. He needs attention 24/7[71, and that makes it 
different. H~'s more high risk than any other children with his needs. 

THE COURT: Anything else? 
THE WITNESS: No. 

7 Twenty-four hours a day, seven days a week. 
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THE COURT: That's it? That's all his needs, is extra attention 
and 24fl care? 

THE WITNESS: I mean -
THE COURT: Anything else a caregiver needs to give him? 
THE WITNESS: Of course, he needs his medical stuff advised 

and-
THE COURT: What medical stuff needs to be advised? 
THE WITNESS: All of his, you know, therapies and appointments 

and all that. They need to, you know, be taken seriously and -
THE COURT: And how often are those? 
THE WITNESS: He's got the therapies that I'm allowed to go to. 

There are three of them and it's twice a week: Physical therapy, 
occupational therapy, and speech therapy. 

THE COURT: If he returns to you, how are you going to meet his 
need for 24fl care? 

THE WITNESS: I will be there for him and be able to take care of 
him responsibly with the help of - and support of my family and my 
friend. 

THE COURT: Which family? 
THE WITNESS: My mother and grandmother and grandfather 

back home in Tennessee. 
THE COURT: Does that mean you would take ... {B.W.K.] back 

home to Tennessee? 
THE WITNESS: If I was permitted, yes. 
THE COURT: Okay. And who would be providing the 24fl care 

back in Tennessee? 
THE WITNESS: Well, I mean, I could and - until we got 

something set up like he is now where he goes to daycare and stuff, but 
I'd rather him not just be in daycare all day. If it was my choice I'd - you 
know, take care of him and stuff, and I have the family support and means 
to where I would be able to stay with him. 

THE COURT: How do you know you've got family support to get 
24/7 care in Tennessee? How do you know you have it? 

THE WITNESS: They've told me. My- my parents and 
grandparents have told me that they would do anything to help me that 
they needed to and they have the means to. 

THE COURT: And what's the plan for his three times a week 
therapies and appointments? 

THE WITNESS: For back in Tennessee? 
THE COURT: Wherever you're taking him. 
THE WITNESS: I have researched different doctors and stuff for 

Tennessee and tried to reach out and see if they would be able to take 
him - you know, take him in and -

THE COURT: Who specifically have you researched? I mean, 
where - where are they? 
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THE WITNESS: There was - I can't remember their names 
specifically, but it was doctors out of Morristown and Knoxville, Tennessee 
and specialist - there are specialists and good healthcare in Knoxville, 
which is close to Tennessee back home. 

THE COURT: It's in a different state, isn't it? Or it's still in 
Kentucky? 

THE WITNESS: No, they're both in - no, Knoxville's in 
Tennessee. 

THE COURT: Okay. So how far from your home would Knoxville 
be? 

THE WITNESS: It's just like 30 minutes. 
THE COURT: Okay. And who would be providing the care for 

[B.W.K.]7 Name, a facility, or person? 
THE WITNESS: It- I don't remember the name of the facility. 
THE COURT: Do you know how often he'd be going? 
THE WITNESS: Probably the same amount as he is now. I 

mean, I would set everything up where nothing would be changed except, 
you know, his living area, pretty much. He would still be going to his 
therapies and doctors and stuff. 

THE COURT: Okay. Back to you. 
[(Department's attorney asks Knuckles three questions.)] 

THE COURT: How long have you been going [to visits and 
therapy sessions with B.W.K.] regularly? 

THE WITNESS: I got my bus card in mid-December. 
THE COURT: So you're saying that you've been attending 

regularly since mid-December? 
THE WITNESS: Well, the visits got - ended up getting canceled 

in January, but it was - me and Donna [Woodruff of A Place Called 
Hope], the supervisor [of the visits with B.W.K.], thought it was just the 
second missed, but Genora [Chappell, a case manager at A Place Called 
Hope,] had it down as the third. So it ended up - because my text was 
delayed to her, and she didn't get it until three hours after time had 
passed. It was too late, and she said it was the third one so they got 
canceled. 

THE COURT: So you haven't had visits since January? 
THE WITNESS: No, they're - they're active now. 
THE COURT: Okay. When were they reactivated? 
THE WITNESS: Just a couple weeks ago. 
THE COURT: Have you missed any since then? 
THE WITNESS: No. 
THE COURT: How about his therapies? 
THE WITNESS: No, I haven't missed them since. 
THE COURT: You haven't missed any since mid-December? 
THE WITNESS: There might have been a Monday one or 

something at the Puyallup the - that one, but they're - if it conflicted - if 
the appointments conflicted with the visit, then I chose to go to the visit. 

10 
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[DEPARTMENT'S ATTORNEY]: If you -
THE COURT: What? You -
THE WITNESS: It's - it's - it's the -
THE COURT: You're saying [B.W.K.] was scheduled for 

visitation and therapy at the same time? 
THE WITNESS: No. It's the - like, different appointments, like 

his doctors' appointments and stuff or if he had a visit that day and he had 
an appointment earlier that day, my concern was about making the buses 
and getting back to the appointment - to his visit on time. So I would 
choose to go to the visit instead of try to go make it and missing the visit 
and risk missing the visit. Does that make sense? 

THE COURT: Not really.181 

This lengthy questioning demonstrates the trial court's involvement as well as its 

skepticism of and hostility toward the mother. For example, the court's question, "Did it 

mean anything to you at all that people were telling you that your child had about a 

zillion special needs and you had to be there for him," if asked by the Department would 

have appropriately drawn an objection from the mother's counsel.9 When a judge in a 

bench trial engages in this type of argumentative questioning, it puts counsel in an 

extremely difficult position-object to the inappropriate questions and risk angering the 

trier of fact, or remain silent to minimize the risk of an adverse outcome. 

Many of the court's questions also either elicited or facilitated the admission of 

evidence supporting the Department. In the following excerpt, the court spends a 

considerable amount of time asking questions of two witnesses about a photograph of 

B.W.K. with the mother's boyfriend. The significance of the photograph turned on 

whether it was taken at a time when the boyfriend was prohibited from attending visits. 

The court dominated the questioning on this topic, starting with social worker Clarissa 

8 Emphasis added. 
9 Emphasis added. 
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Blackmer. 

THE COURT: Okay. You got negative visitation reports at the 
first visit or at the first and second visit? 

THE WITNESS: The first and second visit occurred in the same 
week, and so I got them approximately at the same time. 

THE COURT: Was it the first or the second visit that 
corresponded with the posting of the pictures on F acebook? 

THE WITNESS: The posting of the pictures -
[KNUCKLES' ATTORNEY]: Your Honor, again, no disrespect, 

objection as to hearsay. 
THE COURT: It's not hearsay when she saw it herself -
[KNUCKLES' ATTORNEY]: I don't-
THE COURT: - on Facebook. The fact that it appeared on 

Facebook doesn't make it hearsay when it's photographs. 
What was the relationship between the posting of the photographs 

in terms of when you saw them and the visit? 
THE WITNESS: I do not recall actually the exact timing of when I 

saw the photographs. I know that I addressed it with the mother as soon 
as I saw them. 

THE COURT: How, if at all, could you date what you were seeing 
in terms of what was posted on Facebook in terms of the visitation? I 
mean, how could you tell it wasn't some years earlier mall visit? 

THE WITNESS: Well, at that point the child was not even a year 
old. 

THE COURT: (Inaudible) just (inaudible) that. 
THE WITNESS: The way I actually verified it - and I don't know 

if the CASA's already testified or not, but she can speak further. I actually 
connected to the CASA because she was receiving monthly photos of the 
child, and she frequently received photos while the child was at visits. So 
I requested copies of all of those photos. And that was how we were able 
to determine the exact date was because of the outfit that he was in at the 
mall in those photos and his size -

THE COURT: Uh-huh. 
THE WITNESS: - his size, his shape. A four month old 

obviously looks significantly different than a ten or eleven month old. And 
so that was how we narrowed it down. 

And I was on the phone with the CASA explaining what the 
concerns were while I was reviewing the pictures. And when we came 
across that and that the picture matched perfectly what he was wearing, 
his size, his developmental level at that point in time, that's how we knew 
it had occurred. 

THE COURT: Who knew what the child was wearing on these 
two particular visits? I mean, where did that information come from? 

THE WITNESS: The CASA had photos from the mall of - while 
the child was at the mall. 
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THE COURT: The CASA was there for one or both of these 
visits? 

THE WITNESS: For part of the visit. 
THE COURT: Both of them or one of them? 
THE WITNESS: I - I don't recall on that one. I don't know -
THE COURT: Okay. 
THE WITNESS: I don't know that I was aware that the CASA 

was there until I had asked her for pictures of [B.W.K.]. And I had asked 
her for the pictures to narrow it down on the developmental level that 
we're not talking about something that had occurred a month or two prior 
but something that was much more recent. 

THE COURT: Okay. That part of this, the connection between 
the way the child looked in the photographs and the way he looked in the 
rest of the photographs, we'll await the CASA's testimony, but I want to 
come back to this timing. Okay. How soon was it after these visits that, 
however it was, whether via CASA or otherwise, these photographs came 
to your attention? 

THE WITNESS: It would have been within the same week -
THE COURT: Okay. 
{THE WITNESS]: - otherwise, we would have moved forward 

with the decreasing of the supervision. 
THE COURT: Okay. And when you got this information about 

these photographs, and you looked at them, then what was the 
conversation between you and the mother then? 

THE WITNESS: When I was able to reach her by phone, I 
expressed that there were some concerns as far as stepping down on 
visitation, and I wanted to take the time to talk with her about those 
concerns and hear her side of things before - before any formal decision 
was made as far as whether or not we were going to pursue the step­
down on the visitation. 

THE COURT: And how did you get in touch with mom? 
THE WITNESS: I had to utilize the multiple phone numbers that I 

had until I found one that worked. 
THE COURT: Okay. And what happened when you finally got a 

phone number that worked? 
THE WITNESS: She had answered -
THE COURT: And what happened -
THE WITNESS: - on that one. 
THE COURT: - then? 
THE WITNESS: That's when I broached the subject with her in 

the manner I just described. 
THE COURT: And what was mom's response? 
THE WITNESS: Mom's response was initially complete denial 

that [the boyfriend} had been present at any visit stating it must have been 
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a visit from - the visits occurred at the DCFSl101 offices prior to us being 
aware that [the boyfriend] was not the father, which would have put the 
child four months - four months of age. And at that point he was nearly 
- he actually had turned one on Thanksgiving that year, so he just turned 
one. 

There was - so I asked her about that. I also had brought up the 
concerns from the visitation reports about her not fully supervising 
[B.W.K.] and not yet demonstrating that she was going to watch him 100 
percent of the time. Part of the concerns were that we didn't want 
[B.W.K.] being left with strangers while she went into the bathroom. 

THE COURT: And what did mom say in response to those 
conversations? 

THE WITNESS: She stated that it was all entirely false, and that 
both visitation - it must have been both reports. That both visitation 
agencies were lying to make her look bad. And that it was about the 
money because they would not get paid as much if it switched to 
monitored. 

She then explained that she had documentation to prove all of this 
and wanted to provide that to me and asked to do an in-person meeting 
with me, which we scheduled to be I believe the following Thursday or 
Friday. 

THE COURT: Okay. 
THE WITNESS: And then thc:tt initiated I believe three or four 

months of my attempt to do that office visit or a phone conversation with 
her further. 

THE COURT: So what happened to the scheduled meeting? 
THE WITNESS: She never showed, and she repeatedly would 

call me after the timing of the meeting to explain why she no-showed for 
the first I want to say three scheduled meetings. And then after that it was . 
on me to attempt to connect back with her since there was no reason -
there was no call, no follow-up on why she no-showed. 

THE COURT: So let me get this right. Mom said she had 
documentation, she scheduled a meeting with you to show it to you, and 
then she did not show up? 

THE WITNESS: Correct. 
THE COURT: Did she call you and tell you she wasn't coming? 
THE WITNESS: After the fact, yes. 
THE COURT: After the fact. And then you scheduled two more 

meetings? 
THE WITNESS: I scheduled multiple more meetings? 
THE COURT: I know I got it, but -
THE WITNESS: But. 
THE COURT: - this initial time, you scheduled two more 

meetings after that? 

10 Division of Child and Family Services. 
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THE WITNESS: Both of which she no-showed, correct. 
THE COURT: Okay. Did she call you in advance of either one of 

those? 
THE WITNESS: No. 
THE COURT: Okay. She called afterward to say why she hadn't 

appeared? 
THE WITNESS: That's correct. 
THE COURT: And then she didn't schedule another meeting with 

you? 
THE WITNESS: I continually tried to schedule those. I continued 

my attempts to reschedule. In our subsequent phone calls for her - after 
she had not shown up for the office visits, we had the conversation about 
[B.W.K.]'s medical needs and really wanting to make sure she was fully 
understanding, and she had asked while she was there in person if we 
could go over [the] medical records, and I expressed I was more than 
happy to do that, so we had planned on including that in our meeting. And 

· that was of vital importance for her to understand [the] medical needs in 
order to progress with moving [B.W.K.] home. 

THE COURT: Did you succeed in scheduling a meeting with 
her? 

THE WITNESS: No, I never did. 

The court not only elicited detailed factual evidence that the Department had not 

presented, it assumed the role of advocate for the Department. The court also argued 

with the mother's attorney on evidentiary objections to the court's own questions. 

The court continued the questioning about the photograph during the testimony 

of the CASA Janet Belles: 

Q (By [CASA's attorney]) Earlier you testified that you could tell that 
[the photograph] was in a mall, and you gave an example of the 
chair-

THE COURT: No, she said specifically she knew it was in 
this mall-

[CASA'S ATTORNEY]: Okay. 
THE COURT: -where the mother had arranged for these 

test visits. Okay. She mentioned chairs. 
Is there anything else in this photograph that tells you where 

this was? 
THE WITNESS: The overhead lights, the tile floors. There 

is a store head up above here and there's, like, signs. It's a mall. 
THE COURT: The mall or a mall? 
THE WITNESS: It's the Tacoma Mall. 
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THE COURT: Okay. 
THE WITNESS: And on the heading it actually says, 

"[B.W.K.J and I chilling at the mall." 
THE COURT: I know what it says, but -
THE WITNESS: Sorry. 
THE COURT: - I'm not really considering what [the 

boyfriend] has to say for the truth of what he's saying here. Okay. 
THE WITNESS: So I would say it is in a - in the Tacoma 

Mall where the visits have been happening. 
THE COURT: Okay. So what is it about [B.W.K.]'s 

clothing you mentioned and [B.W.K.]'s appearance? Just didn't get 
- first of all, you said that you could tell that [B.W.K.] was toddler 
age. What was it you could tell about . · .. age by looking at this 
photo? 

THE WITNESS: This photo isn't as clear as the one that I 
did see. 

THE COURT: Mm-hmm. 
THE WITNESS: [B.W.K.] had a, like, a sweatshirt that had 

a train on it. 
THE COURT: Okay. Slow down. Is this the photograph 

that you saw, a terrible reproduction of it? 
THE WITNESS: Yes. 
THE COURT: Okay. Then looking at this photograph, 

which is a terrible reproduction of the photograph you saw, is it 
accurate even though it's not a good reproduction? 

THE WITNESS: Yes. 
THE COURT: Okay. Looking at this photograph that 

accurately reproduces what you saw, tell me what it is, first of all, 
about [B.W.K.] that indicates the timing of this. 

THE WITNESS: [B.W.K.'s] age. 
THE COURT: Okay. 
THE WITNESS: [B.W.K.] .looks like ... about 11 months 

there or a year. 
THE COURT: Okay. And what is it about [B.W.K.'s] 

clothing? 
THE WITNESS: I'm not understanding what you're asking. 
THE COURT: You said before that there was something 

about what [B.W.K.] was wearing -
THE WITNESS: Yes. 
THE COURT: - okay, that was important? What is it 

about what [B.W.K.]'s wearing that's important? 
THE WITNESS: It was the same shirt that I had a picture 

of. 
THE COURT: Do you remember if that picture showed up 

in any other photos he took or just on this one visit you took it when 
you were there? 

16 



No. 76675-9-1/17 

THE WITNESS: Just- I didn't take this picture. 
THE COURT: I know. 
THE WITNESS: Oh, sorry. Say it again? 
THE COURT: Well, from what you said, if I understand 

you right, Ms. Belles, this photograph shows [B.W.K.] wearing a 
shirt, yes? 

THE WITNESS: Yes. 
THE COURT: And you also had taken a picture of the 

shirt that he's wearing here at some point, right? 
THE WITNESS: Oh, yes. Yes. Yes. 
THE COURT: Okay. Do you know whether- when it 

was that you took the picture of the shirt that [B.W.K.]'s wearing 
here? 

THE WITNESS: It's in my CASA October report. I think 
it's in the October report. 

THE COURT: October or-
THE WITNESS: I am thinking it is now. 

Q. (By [CASA's attorney]) Would looking at an October report help 
refresh your memory as to if that's the report? 

A Yes. Yes. Yeah. 

Q (By [CASA's attorney]) I'm handing you what's been marked for 
identification purposes as CASA's Exhibit 153. If you could take a 
few moments and look at the front page of the date of your report 
and then the second page of a photograph, and see if it helps 
refresh your memory as to the date when you saw [B.W.K.] in that 
same shirt? 

A It looks like the hearing date was on 11 /2/15. 
THE COURT: What hearing date? 
THE WITNESS: The -
THE COURT: Okay. So here's the question. 
THE WITNESS: - permanency plan -
THE COURT: Can you - can you date the photograph? 

Your photograph, can you date it? 

[CASA'S ATTORNEY]: Can I follow up now? 
THE COURT: Yeah. 

A. Oh, it's right there in front of me, yes, 10/29/2015. I apologize. 
Q. Okay. 

THE COURT: Okay. What's the significance of that? 
THE WITNESS: That would tell me that that picture was 

around that time period. 
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Q (By [CASA's attorney]) -And if you could turn to the very last page 
as well? 

THE COURT: Around 10/29/15? 
THE WITNESS: Yes. 

During cross-examination, CASA Belles testified she had been mistaken when 

she said she recognized chairs in the mall photograph. The court interjected, steered 

the witness in a different direction, and at one pointanswered a question for the 

witness. 

Q. Okay. I believe you've testified that you recognized that photo 
because of the chairs that you recognized. Where are the chairs in 
that photo? 

A. I stated early [sic] that I was mistaken by my memory. 
Q. What were you mistaken about? 
A That there were chairs. There were no chairs. 
Q. Okay. 

THE COURT: What is that chair to the left in the 
photograph? Aren't those chairs? 

THE WITNESS: I think they're signs. 
THE COURT: No, to the left. Behind the -
THE WITNESS: Let me see it again. 
THE COURT: - just behind [the boyfriendl's right ear. 
THE WITNESS: Let me see it again. 
[KNUCKLES' ATTORNEY]: I'm sorry. 
THE COURT: Just behind [the boyfriend]'s right ear sitting 

on the floor there. aren't those chairs? 
THE WITNESS: They could be. yes. 
THE COURT: Okay. 

Q (By [Knuckles' attorney) Is your testimony that you are seeing 
chairs or not seeing chairs, or you're not sure? 

A From this picture it's not a good picture, but that could be chairs in 
the center of the mall, but the reason I know it's in the mall is tile 
floors, the heading of the stores, the overhead lights and the -
there's, like, a directory up above that looks like it has wordings and 
an arrow may be pointing. 

Q. And how do you know it's a particular mall as compared to a 
different mall? 

A Well, [B.W.K.]'s visits are supervised, so it would have to be where 
[B.W.K.] goes for his visits, and that would be at the Tacoma Mall. 

Q. Okay. But why couldn't it be a picture of [the boyfriend] with 
[B.W.K.] in a different mall that's not a supervi~ed visit? 
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THE COURT: Because how would the mother get access 
to the child, Counsel? 

THE WITNESS: She answered it. 
THE COURT: Yeah, I mean -
[KNUCKLES' ATTORNEY]: Judge answered it? 
THE WITNESS: Yes. 
THE COURT: Yeah. 
[KNUCKLES' ATTORNEY]: Thank you.1111 

The court assisted the CASA attorney in laying the foundation for admitting e­

mail exhibits during the cross-examination of B.W.K.'s foster mother and rejected the 

objections of the mother's attorney as "nuts." 

Q. (By [CASA's attorney]) ... [W]e have in front of us an e-mail that 
is from [ ]123@hotmail, which I believe is your public e-mail 
account-

A Right. 
Q. - dated November 4th, 2016 on Friday. 

THE COURT: Okay. So, ... let me ask you is your public 
e-mail account [ ]123@hotmail.com? 

THE WITNESS: Yes. 
THE COURT: Okay. 

Q. (By [CASA's attorney]) And -
THE COURT: And that's the address you used to 

communicate with the mother? 
THE WITNESS: Yes. 
THE COURT: At her address of [ ]47@gmail.com? 
THE WITNESS: Yes. 
THE COURT: Okay. 

[KNUCKLES' ATTORNEY]: But, Your Honor, for the 
record [the foster mother]'s not authenticated that this is her e-mail 
because she doesn't have it in front of her to authenticate it, so I 
am objecting for the record. 

THE COURT: That's nuts .... She just said verbally that 
this is her e-mail. She doesn't ... have to have it in front of her. 
Okay. Overruled. 

[KNUCKLES' ATTORNEY}: Continuing objection. Thank 
you. 

11 (First alteration in original) (emphasis added). 
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THE COURT: Noted. I think we have sufficient 
authentication. 11 21 

The court commandeered the examination of the mother's witness Bonnie 

Kosanovich. Knuckles had been living with Kosanovich. Less than two pages into the 

testimony, the court began aggressively questioning Kosanovich about the mother's 

future living arrangements and overruled objections to its own questions. 

THE COURT: When are you expecting [Knuckles] to move back 
to Tennessee? 

THE WITNESS: Well, hopefully, she really wants her son back, 
and then stay here as long as she needs to -

THE COURT: Mm-hmm. When -
THE WITNESS: - until things are ready -
THE COURT: - but when are you expecting her to leave, or are 

you? 
THE WITNESS: We have no expectations of that at the moment. 
THE COURT: Okay. Do you expect her to leave next year or two 

years from now or five years from now? 
THE WITNESS: Just when she is ready, when she is able to. 
THE COURT: Okay. Can you explain what that means? 
THE WITNESS: When she is ready to - I mean, just until she 

gets on her feet. 
THE COURT: And what does that mean? 
THE WITNESS: When you have a job, money, another place to 

go to. 
THE COURT: When she has a job, that's when she is going to 

leave to go back to another state? 
THE WITNESS: No. Well, I'm sure she will have help from her 

room to go back there, but just when - she wants her child back and we 
will have her just, you know, until the Court says it's okay for her to move 
out of state. 

THE COURT: Okay. So we have a termination trial underway 
right now. right? 

THE WITNESS: Yes. 
THE COURT: And you know that's why you're testifying? 
THE WITNESS: Yes. 
THE COURT: ·· So when do you expect her to leave? 
THE WITNESS: There is no expectation. No expectation on it. 

She could stay as long as she wants. 
THE COURT: Okay. So you just want her to stay indefinitely? 

12 Emphasis added. 
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THE WITNESS: Just until she is ready to leave. 
THE COURT: Have you talked to your husband about this? 
THE WITNESS: He is okay with it. 
THE COURT: No. I got that, but the two of you haven't discussed 

her termination date in your home? 
THE WITNESS: Well, if that happens, if it's terminated, then she 

could go back to Tennessee whenever she wants. 
THE COURT: So if this trial ends in termination, then she will 

return to Tennessee? And if it doesn't end in termination, then you're 
going to keep her in the home until when? 

[KNUCKLES' ATTORNEY]: That calls for speculation. 
THE COURT: Overruled. 
THE WITNESS: Yeah. 
THE COURT: It's her home. 
[KNUCKLES' ATTORNEY]: Thank you. 
THE WITNESS: Well, it's okay with me that she stays as long as 

she can. 
THE COURT: Okay. So if the trial doesn't end in termination, 

she can stay indefinitely? 
THE WITNESS: Yes.l13l 

During cross~examination of a social worker, the court almost immediately cut off 

the mother's attorney and challenged the attorney's understanding of the evidence 

despite the absence of an objection from opposing counsel: 

BY [KNUCKLES' ATTORNEY]: 
Q. You said it would be very difficult for A Place Called Hope to 

arrange feeding therapy at someone's home, correct? 
THE COURT: No. You misheard. [The witness] said that 

she could arrange feeding therapy at A Place Called Hope. She 
did arrange feeding therapy at A Place Called Hope. Mom wasn't 
there for three feeding therapy sessions in a row, so it moved back 
to foster mother's home. 

[KNUCKLES' ATTORNEY]: Okay. 
Q. (By [Knuckles' attorney]) So my question is -

THE COURT: She said it would be difficult-
Q. (By [Knuckles' attorney]) - it possible -

THE COURT: - to arrange a supervised visit in a place 
like the foster mother's home, which is not a neutral location, but 
that's a different question from the availability of A Place Called 
Hope, which she said was available. 

[KNUCKLES' ATTORNEY}: Okay. 

1:, Emphasis added. 
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Q. (By [Knuckles' attorney]) So it is possible to arrange therapy at a 
private home, correct? 

THE COURT: No, [Counsel]. One more time she said a 
supervised visit needs to be in a neutral location. She said that's 
why feeding therapy was arranged at A Place Called Hope until 
mother didn't appear for three successive therapy sessions. That's 
what she said. Anything else you want to ask her? 

[KNUCKLES' ATTORNEY]: Okay. Well, I wanted to ask 
that question, but that's fine. 

THE COURT: Well, she's answered that one. Okay? 
[KNUCKLES' ATTORNEY]: Okay. 

During direct examination of Knuckles' mother, the court questioned her 

aggressively about Knuckles' relationship with her boyfriend L.J. The court's questions 

were decidedly not neutral in content or tone. 

THE COURT: Who is [L.J.]? 
THE WITNESS: Who is [L.J.J? 
THE COURT: Yep. 
THE WITNESS: That's someone [Knuckles] used to date. 
THE COURT: How do you know that? 
THE WITNESS: From he - because he went to school with my 

son. And they dated when they were younger. 
THE COURT: In Tennessee? 
THE WITNESS: Yes. No, Kentucky, actually. Kentucky. 
THE COURT: Did their relationship end after Kentucky? 
THE WITNESS: I don't know when their relationship ended. 
THE COURT: You don't? You don't know who your daughter 

dates? 
THE WITNESS: No, ma'am. My daughter has been out west, a 

whole country away, for two years. I don't know who she is talking to or 
what she is doing, who she is seeing. I don't know when they split up. I 
do not know. 

THE COURT: Do you know about [L.J.]'s relationship with her 
here? 

THE WITNESS: I am aware that she went out there - when she 
Jnitially went out there, that's who - his family was out there. 

THE COURT: And? 
THE WITNESS: She has no one out there. It was his people that 

was out there. 
THE COURT: Was their relationship still going on at that point? 
THE WITNESS: Yeah, I would assume at that point. If she is 

going out to Washington, I would assume they were going to date -
THE COURT: Do you have any idea -
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THE WITNESS: - again or -you know. 
THE COURT: Do you have any idea what happened after that? 
THE WITNESS: No. I mean, I know about the accident with the 

baby, but that's about it. I don't know, you know, anything else, other 
than, you know, the accident, him falling asleep with the baby, and her 
taking him to the hospital, and then all this happened. 

THE COURT: And what happened to [L.J.]? 
THE WITNESS: I have no idea. I think he went to jail. I think he 

might have been in jail when I was there, but I'm not sure. I don't know. 
THE COURT: And what happened -
THE WITNESS: Needless -
THE COURT: - to [L.J.] -
THE WITNESS: - to say, I didn't even want to talk or speak or 

know anything about [L.J.] after this episode -
THECOURT: You-
THE WITNESS: - because, of course, I was upset. 
THE COURT: You didn't want to know anything more about him 

after that? 
THE WITNESS: No, I didn't. I didn't care where he was or 

nothing. My concern was my children - my grandchildren and my child. I 
didn't have any concern for [L.J.] at the time. 

THE COURT: To your knowledge -
THE WITNESS: Once my children were in CPS1141 custody, I was 

worried about my chil- - my grandchildren and my child. 

at-

THE COURT: To your knowledge, is he still in jail? 
THE WITNESS: I don't know. No - I have no idea where [L.J.] is 

THE COURT: You're not interested -
THE WITNESS: - or what he is doing. 
THE COURT: You're not interested in knowing where this man 

THE WITNESS: No. 
THE COURT: You're not -
THE WITNESS: I'm interested in getting my grandchildren home. 
THE COURT: And you're not interested anymore in knowing who 

your daughter is dating? 
THE WITNESS: Well, I'm sure if my daughter wants to share 

who she is dating, she will tell me. 
THE COURT: But you don't ask her? 
THE WITNESS: No, I don't.1151 

14 Child Protective Services. 

1s Emphasis added. 
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When the Department attempted to "clarify" exhibit 77, the March 2016 response 

filed by the mother's former attorney concerning a Department social worker's visit 

summary, the court took over the questioning, repeatedly mischaracterized the mother's 

testimony, and ended with an inappropriate comment on the mother's credibility. 

D I R E C T EX A M I N A T I O N (Resumed) 
BY [DEPARTMENT'S ATTORNEY]: 
Q. So when we were last talking- oh, do you have the exhibit? 

Thank you. You had said that there was a document that your 
lawyer had signed your signature to without your consent? 

A. Yes, that's what I was told by [the social worker]. I had never seen 
the document myself. 

Q. So looking at Exhibit 77, had you ever seen this document before? 
A. No. 
Q. Okay. Give me a second here. 

THE COURT: You were told by [the social worker] that 
{your former attorney] had forged your signature? 

· THE WITNESS: Well, [the social worker] was talking to 
me and going through this report here and I was saying that I didn't 
say some of the stuff in here, and she said, "It's got your name. It's 
got your signature on it." And I was like, "I have never even been 
around her to sign anything" you know, so I - and I had never 
seen this or, you know, agreed to it, so - but that's when I found 
out about it. She was saying that she had had this paper in front of 
her and, you know, was kind of saying that I was blaming CPS for 
everything, and I told her I didn't know what she was talking about 
and she said it had my signature on it. That's why I thought that 
[my former attorney] had signed my name.[161 

THE COURT: I'm assuming, folks, that this was a file 
document? 

[DEPARTMENTS ATTORNEY]: Yes. 
THE COURT: Okay. So let's take a look at that. See the 

cause number here? It says case No. 15-7? See that? 
THE WITNESS: Yes. 
THE COURT: Okay. This means that it's attached to this 

case file, right? 
THE VV!TNESS: Yes. 
THE COURT: And you know that this is a court file where 

all the documents filed in this case go, right? 
THE WITNESS: Yes. 

16 We note the signature on exhibit 77 is "/s/." The typed signature line below the /s/ states the 
attorney's name followed by "as reported by Mother" and the attorney's bar number. 
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THE COURT: Okay. But you're telling us that you were 
informed by the social worker that your attorney had forged your 
signature, and you never saw this report which was filed with the 
court? 

THE WITNESS: She said that my name was signed to it, 
and I knew I hadn't signed, so I assumed that she had signed my 
name to it. Because she said my signature was on it, she didn't -

THE COURT: I'm not following your story at all here. 
Okay. you're telling me that you were informed by the social worker 
that your lawyer had forged your name on a document filed with the 
court, and you never looked at this report? 

THE WITNESS: I had asked. She-[the social worker] 
was supposed to mail me a copy, but I never got a copy of it. 

THE COURT: Well, how about talking to your next lawyer 
about getting a copy of this or looking in the court file yourself? 

THE WITNESS: I don't recall having the court file, I'm 
sorry. 

THE COURT: 
today? 

You've never seen this document before 

This one in front of me, 77, no, I haven't. THE WITNESS: 
THE COURT: Which was filed in the court file? You never 

saw it? 
THE WITNESS: No, ma'am, I haven't. 
THE COURT: Okay. 
[DEPARTMENT'S ATTORNEY]: Just to step back just a 

second, so now that you have a chance -
THE COURT: I'm admitting 77 as an impeachment item. 

All right. 
(Exhibit 77 is admitted.) 

[DEPARTMENT'S ATTORNEY]: All right. Thank you. So 

[KNUCKLES' ATTORNEY): I am sorry. Did you -
THE COURT: I'm admitting 77 for impeachment. 
[KNUCKLES' ATTORNEY]: Oh, okay. Thank you. 

Q (By [Department's attorney]) You had a chance to review this 
document over lunch; is that correct? 77? 

A. This one I brief- - I think I've - [my attorney] showed me briefly 
right before we come [sic] back. 

Q. Okay. Is - is this the document that [the social worker] read to 
you? 

A. Yeah, we went - we went through it over the phone, yes. 
Q. Okay. 
A That's when I initially, you know, found out about it. 

THE COURT: Was -
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A. I mean [my former attorney] did tell me, we did have a short phone 
conversation and told me she was going to submit something to the 
court but I didn1t know what We didn't talk about what. She didn't 
send me a copy of it or nothing like that. And then I get a call from 
[the social worker] and she was saying, you know, what was said 
and stuff and wanted to know my responses. And I had told her I 
hadn't - no knowledge of - of saying this or writing this up with 
[my former attorney] and she said that my name was signed to it, 
and that's when I got concerned. 

THE COURT: So {the attorney] was still representing you 
then, right? 

THE WITNESS: Yes. 
THE COURT: And you still had access to your email, 

correct? 
THE WITNESS: It was sporadic when I had Ms. Warner 

as an attorney with the email and stuff, but we did try to keep 
contact in phone - through the phone. 

THE COURT: You had access to email, did you not? 
THE WITNESS: When I would leave to get Wi-Fil171, yes . 

. THE COURT: Well, there's Wi-Fi all over-
THE WITNESS: Yes. 
THE COURT: -Tacoma and Pierce County, isn't there? 
THE WITNESS: Yes. 
THE COURT: Okay. So when you had access to Wi-Fi. 

which, really, you could have done by going anywhere near a 
Starbucks. okay. you had Ms. Warner's email address, correct? 
Your lawyer's email address. you had it? 

THE WITNESS: We just talked by phone. 
THE COURT: You never had your lawyer's email 

address? 
THE WITNESS: I - I couldn't tell you. I might have it 

somewhere, but we just talked by phone is the only -
THE COURT: Are you seriously telling me that in all your 

representation with Ms. Warner you never were aware she had an 
email address? 

THE WITNESS: We just didn't talk about email. We 
talked by phone. 

THE COURT: Is that a "yes" or "no" that you knew she 
had an email address? 

THE WITNESS: Yes. 
THE COURT: Okay. And when you talked by phone, I 

assume you knew her phone number? 
THE WITNESS: Yes, I had it in my phone. 

11 Wireless fidelity, 
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THE COURT: So if you found out that allegedly she put in 
a document signed by you - or by her purporting to be you that 
had been filed in the court file, did you email her or call her? 

THE WITNESS: We spoke on the phone briefly, but she 
had to go to take care of her horses and then I didn't hear back 
from her. 

THE COURT: Ever? 
THE WITNESS: Not until she told me she wasn't going to 

be my lawyer at court no more. We didn't talk again. 
THE COURT: I see. Okay. I'll tell you bluntly, okay, I 

don't believe you. 
THE WITNESS: I'm sorry, Your Honor. I'm iust telling the 

THE COURT: I don't think you are, Ms. Knuckles. Back to 
you, [Department's attorney].[181 

The tenor of the court's questions and remarks was that of an advocate, not a neut~al 

arbiter. 

Although we recognize it is appropriate and often necessary for a judge to ask 

questions of witnesses in a bench trial, and while such questioning is particularly 

important in cases where the safety of the child is at stake, we conclude the cumulative 

effect of the interjections and questions in this case demonstrated a lack of impartiality, 

constitutes manifest constitutional error, and violated Knuckles' due process right to a 

fair trial. The court asked an excessive number of questions, elicited evidence in 

support of the Department's case, aggressively challenged the credibility of the mother 

and other witnesses she called to testify, and helped elicit favorable evidence on behalf 

of the Department but foreclosed the mother's attempts to cross-examine or elicit 

1s Emphasis added. 
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favorable testimony. In so doing, the court crossed the line from neutral arbiter to 

advocate.19 

Because the court violated the mother's due process right to a fair trial, we 

reverse the order terminating the mother's parental rights to B.W.K. and remand for a 

new trial before a different judge. 

WE CONCUR: 

. I 

19 We note this is not the first time we have reviewed a challenge to the interjections and 
questions of this trial judge. In In re Dependency of G.B., 187 Wn. App. 1017, 2015 WL 1979501, at *7, 
the same judge "questioned virtually all of the witnesses." The issue on appeal in G.B. was whether 
"certain remarks ... and the court's active participation" in the proceedings "exhibited bias and lack of 
impartiality." G.B., 2015 WL 1979501, at *1. The Department conceded in its brief that the judge made 
"harsh comments" about the father and "did not cautiously guard its comments." The opinion focuses on 
whether the judge harbored "actual or potential bias" against the father and concluded the record did not 
show such bias. G.B., 2015 Wl 1979501, at *3-*8. Because the court participated in the proceedings 
"without aligning herself with counsel for any of the parties," we rejected the due process challenge to the 
court's inte~ections and questions. G.B., 2015 WL 1979501, at *7-*8. 
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No. 76675-9-1 

DIVISION ONE 

ORDER DENYING MOTION 
TO PUBLISH AND MOTION 
FOR RECONSIDERATION 

Appellant Ashley Knuckles filed a motion to publish the opinion filed on October 29, 

2018. Respondent State of Washington Department of Social and Health Services filed an 

answer to the motion to publish and a motion for reconsideration. Appellant Knuckles filed 

an answer to the motion for reconsideration. A majority of the panel has determined the 

motion to publish and the motion for reconsideration should be denied. Now, therefore, it 

is hereby 

ORDERED that appellant's motion to publish and respondent's motion for 

reconsideration are denied. 

For the Court: 
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