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l. SUPPLEMENTAL STATEMENT OF THE CASE

A Facts pertaining to the affidavit of prejudice issue raised in the
petition for review.

On February 13, 2010, Plaintiff Rolfe Godfrey (the Respondent
before this Court) suffered a laceration of his left thumb when a bottle of
Chateau Ste. Michelle wine he was opening broke in his hand. CP 690. At
the time of his injury, Godfrey was working as a bartender at an Olive
Garden restaurant in Tacoma. RP 1109. On September 20, 2012, Godfrey
filed a complaint for personal injuries against Chateau Ste. Michelle and
Saint-Gobain Wine Containers (the Petitioners before this Court), in Pierce
County Superior Court. CP 1-8.

On December 19, 2013, the case was reassigned to the Honorable
Katherine Stolz. CP 157. On January 6, 2014, Judge Stolz granted a
stipulated motion and entered an order (1) extending the disclosure deadline
for Petitioners’ witnesses, (2) establishing a separate deadline to disclose
Petitioners’ expert opinions, (3) extending the rebuttal witness disclosure
deadline, and (4) excepting the disclosure of Petitioners’ examining
physician report from the disclosure deadlines. CP 158-59.1

On March 3, 2014, after moving to continue the trial date for a

second time, Godfrey filed an affidavit of prejudice? and related motion for

! The original deadlines had been established by a case scheduling order, and the Pierce
County Local Rules provide that a trial court may delay compliance with such deadlines
only for good cause. PCLR 3(e).

2 RCW 4.12.050 was amended in 2017 and no longer requires the party seeking
disqualification to file an affidavit stating that the assigned judge is prejudiced against such
party. Laws of 2017, ch. 42, § 2. But the prior version of the statute governed the trial
court’s decision on Mr. Godfrey’s affidavit of prejudice, and also governs Mr. Godfrey’s
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reassignment under RCW 4.12.050. CP 791-94. On March 7, 2014, after
hearing argument, the trial court denied Mr. Godfrey’s motion, finding that
the order entered on January 6 was discretionary within the meaning of the
statute. CP 205-06.2 On March 21, after hearing further argument, the trial
court denied Godfrey’s motion for reconsideration of that ruling. CP 244-
45. The trial court amended the case schedule that same day, setting May
12, 2014, as the deadline for the exchange of witness and exhibit lists;
setting August 29, 2014, as the deadline for the parties’ Joint Statement of
Evidence; and modifying the date for trial to commence, from July 7 to
September 29, 2014. CP 246.

B. Facts pertaining to Godfrey’s attempt to revive his challenge to
the trial court’s sanctions order.

On July 10, 2014, the trial court entered a pretrial order that (in
relevant part) directed the parties to abide by the case schedule deadline for
the submission of the Joint Statement of Evidence. CP 462, 464. On August
22 the trial court granted a summary judgment dismissal of Godfrey’s

design defect, breach of warranty, and failure-to-warn claims, while

appeal. See State v. Lile, 188 Wn.2d 766, 775 n.5, 398 P.3d 1052 (2017) (concluding that
the 2017 amendment is not retroactive). Petitioners therefore will use the pre-2017
“affidavit of prejudice” nomenclature.

3 During the argument, counsel for Godfrey agreed that if the order had not been based
on a stipulation of the parties, “I would agree with Your Honor that there would have been
a discretionary ruling.” CP 219 (Hearing Transcript March 7, 2014 at 4:23-5:2). The trial
court also found a stipulated order entered on January 7 by a Superior Court Commissioner,
requiring Godfrey to undergo a CR 35 examination, to have been discretionary. Petitioners
are not relying on that order in this proceeding.
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denying summary judgment on Godfrey’s manufacturing defect claim. CP
689-90.*

On August 25, Godfrey provided Petitioners with witness and
exhibit lists. CP 483, 488. Godfrey’s exhibit list included three
exhibits—numbers 13, 14, and 15—collectively comprising over 11,000
pages of documents: (1) Exhibit 13, consisting of all of the documents
produced during discovery by Ste. Michelle (7,831 pages); (2) Exhibit 14,
consisting of all of the documents produced during discovery by Saint-
Gobain (1,226 pages); and (3) Exhibit 15, consisting of all of the documents
produced by Godfrey’s employer, Darden Restaurants (2,599 pages). CP
339. On August 26, Godfrey provided the format of the Joint Statement of
Evidence, with the same exhibits. CP 490.

The Joint Statement of Evidence was due on August 29. CP 246.
That morning Petitioners’ counsel emailed Godfrey’s counsel the
Petitioners’ portion of the joint statement, including objections to Godfrey’s
exhibits. CP 316-18, 446, 452-53.° Godfrey did not provide his objections
to Petitioners’ exhibits, nor did he file the joint statement. CR 446-47, 452.%
Petitioners then filed their portion of the joint statement. CP 314, 446-47,

494,

4 Godfrey did not appeal from the dismissal of any of these claims.

5 For each of the document production exhibits—Exhibits 13, 14, and 15—Petitioners
objected that designating entire document productions resulted in exhibits that “improperly
contain ... hundreds of distinct documents.” See CP 316-18 (objections to Exhibits 13, 14,
and 15).

61t is undisputed that, under the operative orders of the trial court and the Piece County
Local Rules, it was Godfrey’s responsibility, as the plaintiff, to file the joint statement on
behalf of himself and Petitioners.

SUPPLEMENTAL BRIEF OF PETITIONERS ON REVIEW FROM REMAND - 3
STE089-0001 5855952



On September 12, Petitioners filed their trial brief, raising the issue
of sanctions. CP 425-26. On September 26, the Friday before trial,
Petitioners moved for sanctions; Godfrey still had not submitted the Joint
Statement of Evidence or provided objections to Petitioners’ exhibits, and
Petitioners requested that Godfrey not be allowed to introduce into evidence
any document to which Petitioners had objected—including Exhibits 13,
14, and 15. CP 437-42.

The trial court heard argument on Petitioners’ motion on the first
day of trial, and granted it. RP 77-86. The trial court emphasized that the
purpose of the joint statement of evidence is not merely a formality or an
index; its purpose is to pare down witnesses, exhibits and objections before
trial so that trial is not reduced to a “guessing game.” RP 84, 85, 162-63.”
Godfrey filed the joint statement the next day, continuing to identify all of
the documents produced in discovery by Ste. Michelle, Saint-Gobain, and
Darden Restaurants as Exhibits 13, 14, and 15. CR 527, 529-31

Godfrey’s manufacturing defect claim was tried to the bench. The
court heard testimony from 12 witnesses called by Godfrey and four
witnesses called by Petitioners, and admitted 43 exhibits proffered by
Godfrey and 35 proffered by Petitioners. CP 698-702. Godfrey presented
testimony from two liability experts, William Hamlin and Eric Heiberg. CP

698. Godfrey included copies of his Exhibits 13, 14, and 15—the exhibits

7 The trial court later entered a written order memorializing its sanctions ruling. CP
587-88. Petitioners do not dispute that the trial court did not include an on-the-record
balancing of the factors set forth in this Court’s decision in Burnet v. Spokane Ambulance,
131 Wn.2d 484, 933 P.2d 1036 (1997).

SUPPLEMENTAL BRIEF OF PETITIONERS ON REVIEW FROM REMAND - 4
STE089-0001 5855952



containing the entirety of the Ste. Michelle, Saint-Gobain, and Darden
Restaurants document productions—in the trial exhibit binders present in
the courtroom, but did not offer those exhibits or any portion of those
exhibits. CP 598. The trial exhibit binders also included two exhibits
purporting to summarize alleged “other similar incidence [sic]” and work
order documents produced by Ste. Michelle during discovery, but Godfrey
did not offer those exhibits. CP 599.

One week after trial concluded, Judge Stolz ruled in Petitioners’
favor. RP 1660-69. Petitioners then prepared written Findings of Fact and
Conclusions of Law, and Godfrey filed objections. CP 614-19. Judge Stoltz
modified Petitioners’ proposed findings and conclusions, then signed and
entered them on November 7, 2014. CP 688-697 (copy attached as App. A
to this brief). In her findings, Judge Stoltz first stated that “[t]he central

disputed issue at trial was what caused the incident bottle to break”:

Plaintiff argued that the bottle was manufactured out of specification
for perpendicularity (or "lean™), which caused it to be damaged
during the bottling process, and that this damage later caused the
bottle to break while it was being opened by Mr. Godfrey.
Defendants argued that the bottle broke because of contact damage
from the corkscrew Mr. Godfrey was using when he attempted to
open the bottle.

CP 690 (FOF No. 5). Judge Stoltz then observed that Godfrey had tried to
meet his burden of proof on this issue through the testimony of his two
expert witnesses, Hamlin and Heiberg. 1d. (FOF No. 6).

Judge Stoltz found that Hamlin’s testimony shed no light on the
issue. CP 691 (FOF No. 6). That left Heiberg, and Judge Stoltz found his

testimony unpersuasive for four reasons:
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The Court does not find Mr. Heiberg's opinion persuasive. First,
there was persuasive evidence at trial that significant differences
exist between flat glass (Mr. Heiberg's area of prior experience) and
container glass (the specialty of defense expert Rick Bayer, ...),
including the types of stresses that act upon flat and container
glasses. Second, Mr. Heiberg's measurement methodology of the
incident bottle was not reliable because he did not use accepted
industry standards to measure the bottle; instead he measured the
bottle while it rested on a wooden conference table, rather than
placing it upon a machine-ground metal plate (which was the
method employed by Mr. Bayer, who derived different
measurements). Third, the Court finds persuasive the testimony by
defense experts that, even if Mr. Heiberg's underling measurements
were correct, his perpendicularity calculations combining the effects
of "out of round" and "rocker bottom™ would only be justified in the
unlikely event that those two conditions lined up exactly -- i.e., that
the incident bottle was out of round and had a rocker bottom that
each caused it to lean in the exact same direction and that it was
equally likely that two such conditions would cancel each other.
Fourth, the Court also finds persuasive the testimony of defense
experts that a small crack or other defect in the top of the incident
bottle that weakened the glass would not have withstood the stress
exerted by the cork once it was inserted into the bottle, and that the
bottle under Plaintiff's theory, would therefore have broken long
before it reached Mr. Godfrey.

CP 691-92 (FOF No. 8) (emphasis added).

Following the entry of a final judgment on December 1, 2014, CP
765-66), Godfrey appealed. Godfrey did not assign error to any specific
finding of fact, only to the entry of the findings of fact and conclusions of
law. See Brief of Appellants at 3 (Assignment of Error No. 5). Godfrey did
not state an issue challenging any of the trial court’s findings of fact, and

also did not present any argument challenging any of those findings.

SUPPLEMENTAL BRIEF OF PETITIONERS ON REVIEW FROM REMAND - 6
STE089-0001 5855952



Godfrey challenged only the trial court’s denial of the motion for
reassignment, and the trial court’s sanctions order.®

Division Two reversed, holding that the trial court erred in denying
Godfrey’s motion for reassignment under RCW 4.12.050. See 195 Wn.
App. 1007, 2016 WL 3944869, at *2-3 (July 19, 2016). Division Two did
not reach the sanctions issue. Petitioners sought review, and their petition
was held pending this Court’s decision in State v. Lile, 188 Wn.2d 766, 398
P.3d 1052 (2017). Following that decision, this Court granted review and
remanded to Division Two “for reconsideration in light of” this Court’s
decision in Lile. See 189 Wn.2d 1016, 404 P.3d 498 (Table). Godfrey’s
answer had requested review of the sanctions issue, but had not provided a
statement of the issue and had not addressed the criteria for review under
RAP 13.4(b); this Court’s remand order did not address the sanctions issue.

Following supplemental briefing addressing Lile, Division Two
reinstated its reversal. See No. 46963-4-11, 6 Wn. App.2d 1046, 2018 WL
6813964 (Dec. 27, 2018). Petitioners again sought review. Godfrey’s
answer again requested review of the sanctions issue, and again did not
provide a statement of the issue or address the criteria for review under RAP
13.4(b). This Court granted the petition and, as before, did not address the

sanctions issue.

8 Also on December 1, 2014, the trial court granted Petitioners’ motion for an award of
fees and costs and imposed a $10,000 sanction on Mr. Godfrey’s counsel, as anticipated
by its prior sanctions ruling. CP 761-62. Godfrey’s counsel separately appealed that
ruling. Petitioners do not believe that counsel has preserved his challenge to that sanction.

SUPPLEMENTAL BRIEF OF PETITIONERS ON REVIEW FROM REMAND - 7
STE089-0001 5855952



1. SUPPLEMENTAL ARGUMENT

A. The evolution of the affidavit of prejudice statute confirms that
the Legislature intends that rulings of the sort at issue here be
treated as discretionary.

The parties have previously briefed how to interpret RCW 4.12.050,
including the import of this Court’s decision in State v. Lile. The fullest
development of Petitioners’ analysis of these matters will be found in their
Petition for Review (filed March 15, 2019), and in their Supplemental Brief
to the Court of Appeals (filed February 13, 2018) following this Court’s
remand for reconsideration in light of State v. Lile.

This Court observed in Lile that, in amending the judicial
disqualification statute in 2017, the Legislature “did not depart from its
basic discretionary/nondiscretionary framework.” Lile, 188 Wn.2d at 775
n.5. What has been missing from prior analyses, by either Godfrey or
Petitioners, is an examination of the evolution of what eventually became
that “basic ... framework,” presently codified at RCW 4.12.050. Petitioners
now set forth the result of their examination of that statutory evolution,
which confirms that the Legislature intended for rulings of the sort at issue
here to be treated as discretionary.

1. For purposes of determining legislative intent under this
Court’s context rule of statutory interpretation, the
context of a statute includes a legislative statement of
purpose.

The meaning and application of a statute is determined de novo from
the statute’s language and context in order to carry out the Legislature’s

intent. Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12,
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43 P.3d 4 (2002) (adopting the “context” rule for statutory interpretation).
Ascertaining legislative intent includes consideration of “ ‘all that the
Legislature has said in a statute and related statutes which disclose
legislative intent about the provision in question’ ... [and] an enacted
statement of legislative purpose is included in a plain reading of a statute.”
G-P Gypsum Corp v. Dep’t of Revenue, 169 Wn.2d 304, 309-310, 237 P.3d
256 (2010) (quoting Campbell & Gwinn, supra).®

2. The original Territorial disqualification statute was part
of the venue section of the judicial code. In 1911 the
Legislature separated the disqualification statute from
the venue section, and replaced an appearance-of-
fairness test with actual “prejudice,” which could be
established by filing an affidavit of prejudice.

The territorial predecessor to the judicial disqualification statute was
adopted in 1854, as part of the venue statute. Code of 1854 §16, at 134
(App. B-3).1% It provided for a change in judge “[w]hen the judge shall be
interested in the action, or connected by blood or affinity with any person
so interested, nearer than in the fourth degree” or when a party filed an
affidavit “stating that the judge ... [is] so prejudiced against him, that he

cannot expect an impartial trial[.]” Id. A party was entitled to only one

® As Petitioners will show, an additional facet of the context analysis for this case
involves tracing the evolution of what is now RCW 4.12.050 through a series of changes
predating the establishment of the Revised Code of Washington in 1951. The codes that
preceded the “RCW” have a complex history, ably set forth by Seattle University Law
School Reference Librarian Kelly Kunsch in his 1989 article, “Statutory Compilations of
Washington,” found at 12 Univ. of Puget Sound L. R. 285.

10 For the Court’s convenience, the key portions of the statutory evolution have been
reproduced in Appendix B to this brief, in chronological order. That appendix has been
internally paginated, and Petitioners will provide a parallel cite to that appendix, and
specifically to the internal pagination. Thus, the parallel appendix cite for 816 of the Code
of 1854 is “App. B-3.”
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change of judge absent a new disabling fact. Id. 817 (also at page 134). The
three specified bases to disqualify judges went to the core of whether a judge
could be fair and impartial, and anticipated later due process and appearance
of fairness decisions: a financial stake in the ultimate outcome; blood
relationship to a party; or a pre-existing prejudice against one of the parties
in the pending proceeding.!! The early decisions focused on these and
similar issues.?

This territorial scheme was substantially carried forward after
Washington became a state. By 1909, as 8 209 of the Remington &

Ballinger Code, the statute read:

The court may, on motion, in the following cases, change the place
of trial, when it appears by affidavit or other satisfactory proof...

* kK %

4, That from any cause the judge is disqualified; which
disqualification exists in either of the following cases: In an action
or proceeding to which he is a party, or in which he is interested;
when he is related to either party by consanguinity or affinity within
the third degree; when he has been of counsel for either party in the
action or proceeding.

11 This Court recognized early on that personal bias of a decision-maker can violate due
process. State ex rel. Barnard v. Seattle Board of Ed., 19 Wash. 8, 52 P. 217 (1898)
(recognizing due process right to an impartial decision-maker who had not made up his
mind before hearing the case). Later Washington decisions are in accord that bias, personal
interest, or prejudgment of a case or party are not tolerated, whether under appearance of
fairness or due process principles. See, e.g., Tatham v Rogers, 170 Wn. App. 76, 90-92
(due process), 92-96 (appearance of fairness), 283 P.3d 583 (2012).

12 For instance, in State ex rel. Cougill v. Sachs, 3 Wash. 691, 20 P. 446 (1892) (which
appears to be the first Supreme Court decision to address judicial disqualification after
Washington became a state), this Court vacated a decision by a superior court judge who,
though he had been disqualified because he had represented the defendant in the matter
before being elected to the bench, nevertheless had subsequently granted a motion by the
defendant’s new attorney to vacate a judgment entered by a pro tem judge who had been
properly accepted in writing by the parties and had taken over the case. Id., 3 Wash. at
694-695.
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1 REMINGTON & BALLINGER’S ANNOTATED CODES AND STATUTES OF
WASHINGTON, 8§ 209 at page 241 (1909) (App. B-5). Parties continued to
be limited to one change, absent a new disabling fact, id. §210; parties could
also stipulate to a change of “the place of trial,” in which case the court to
whom the application was made had to order the change. Id. 8216 at page
242 (App. B-6).

The disqualification statutory status quo remained in place until
1911, when the Legislature passed Senate Bill No. 230. See App. B-7
through B-10 (bill, journal, and session law). The 1911 revision severed
judicial disqualification from the general change of venue provisions,
and—of particular importance to the resolution of this case—replaced the
appearance of fairness-type specifications with a single “prejudice” test,

which could be satisfied with an affidavit that alleged:

...the judge before whom the action is pending is prejudiced against
such party or attorney, so that such party or attorney cannot, or
believes that he cannot, have a fair and impartial trial before such
judge: Provided, further, That no party or attorney shall be
permitted to make more than one application in any action or
proceeding under this act.

Senate Bill No. 230 (1911) (App. B-7); Laws of 1911, Ch. 121 (App. B-10).

3. Problems with the 1911 changes ultimately led to a major
revision in 1927, resulting in the statutory structure for
disqualification that still prevails today. This change was
recommended by a Joint Committee on Revision of Laws
established in 1925, and that Committee’s Note
explaining the reasons and goals for the change was a
part of the bill enacted by the Legislature.

The 1911 changes did not specify a time-frame or procedural

posture after which such an affidavit would be untimely. This omission all
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too rapidly produced a problem, involving a literal reading of the statute
that would have allowed a party to file their affidavit “at any time prior to
the entering of the judgment” once they got a ruling they did not like. State
ex rel. LeFebvre v. Clifford, 65 Wash. 313, 315-316, 118 P. 40 (1911).2
Clifford began what proved to be a series of nine Supreme Court decisions
in just over a decade, which led in turn to the study of the statute by the
“Joint Committee on Revision of Laws” (the “Joint Committee”).

The Joint Committee was created by the passage of Senate Joint
Resolution No. 6 during the regular session of the 19th Legislature in 1925.
See Senate Journal entry for Jan. 1, 1926 (reciting the history of the creation
of the Joint Committee the year before) (App. B-12 & 13).1* The Joint
Committee was composed of three members each of the Senate and the
House, and was charged with review of all laws and proposing changes to
those “manifestly obsolete or in need of revision.” Id. Their proposed bills
and accompanying “Notes” were checked by two members of each
chamber. The “Notes” were integral to the Committee’s proposed bills,

including being part of the bill document itself. Legislators voting for a bill

13 Clifford rejected that literal reading as contrary to “the evident intention of the
Legislature that [an] ... objection should be made orderly and in time, to the end that there
should be no undue interference with the administration of justice, while at the same time
parties litigant should be protected against prejudiced judges.” 65 Wash. At 316.

14 The only legislative document uncovered from 1925 simply described SJR 6 as
having originated from the Committee on Rules and Joint Rules. See App. B-11 (undated
document). The recital of the history is set forth in Senate Joint Resolution No. 5, providing
for the continuation of the Joint Committee for another year, which was passed by the
Senate on January 1, 1926. The Joint Committee is referred to in the Senate Journals
through 1929; the State Law Library librarian found no references to it after the 1929
session
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recommended by the Joint Committee were voting to endorse the
explanatory “Note” as well as the statutory text.

The 1927 revision to the disqualification statute was a response to
the nine Supreme Court decisions since the passage of the 1911 statute, as
detailed in the Joint Committee’s “NOTE” (“Note”) incorporated into
Senate Bill 64 ( App. B-14 through B-17). Senate Bill 64 and its Note were
“[c]hecked with statutes and/or decisions by Senators Palmer and Hastings,
and Representatives Falknor and Soule.” Id. The Note identified the need
to restore clarity to Washington’s disqualification law, which had been lost
as the Supreme Court struggled with the changes made in 1911. Note, P3
(App. B-15). The Note quoted at length from State v. Clark, 125 Wash.
294, 216 P. 17 (1923), in which the Supreme Court first acknowledged the
confusion created by its decisions, and then articulated what the Justices in
that case evidently believed to be the correct query for deciding if a prior

trial court decision has foreclosed a subsequent affidavit of prejudice:

[T]he question of whether the affidavit was timely presented is not
a question of what actually took place, but of what might have
occurred.

State v. Clark, 125 Wash. at 297, as quoted in the Note (emphasis added)
(App. B-16).

The Joint Committee proposed to restore clarity by a statutory
change “combin[ing]” the Supreme Court’s holding in Clark with the
Supreme Court’s earlier decision in State ex rel. Mead v. Superior Court,
108 Wash. 636, 185 P. 628 (1919). Note, P13 (app. B-16). The Joint

Committee explained that this would be achieved by amending
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Washington’s statute along the lines of a Montana statute that expressly
excepted certain specified decisions from pre-empting an affidavit of
prejudice, “in the interest of making definite and certain the time when an
affidavit of prejudice on the part of a judge must be filed.” Note, P17
(emphasis added) (App. B-16). The Joint Committee went on to state that

the specified decisions:

are to all practical intents and purposes administrative rather
than judicial acts and with the possible exception of setting a date
for trial and fixing bail, where the parties disagree, call for the
exercise of no discretion even, on the part of the judge. But even
assuming that in setting a date for trial or fixing bail a judge should
S0 act as to lead the disappointed party to believe that he cannot have
a fair trial before such judge, would it not be more in accordance
with our ideas of justice to permit the filing of the affidavit of
prejudice afterwards than to compel the party to go to trial before a
judge in which he did not have confidence.

Note, [P19 (emphasis added) (App. B-16 and B-17).

4, The declared purpose of the 1927 changes reflected in the
Joint Committee’s Note, to recognize a distinction
between “administrative rather than judicial acts” and
treat all of the latter as discretionary rulings, is
effectuated by holding that the grant of the stipulated
motion at issue here was a discretionary ruling.

The Legislature’s declared intent to distinguish, as the Joint
Committee’s Note put it, between *“acts that are to all practical intents and
purposes administrative rather than judicial acts[,]” continues to be reflected
in the language of a statute that has remained substantially unchanged since

19275  The Joint Committee’s Note substantively corresponds to

15 The amended disqualification statute was codified in volume two of the first edition
of Remington’s Revised Statutes of Washington, 88 209-1, 209-2, and 210, at pages 170
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contemporary statements of legislative purpose, which play a vital role in
determining legislative intent under the context rule of statutory
interpretation. The Note demonstrates a legislative intent to distinguish
between acts that are merely administrative and acts that are judicial, by
identifying the former in a list of decisions that will be deemed not
discretionary, and which therefore do not foreclose a party from
subsequently invoking the protections of the statute.

The administrative-judicial act distinction intended by the
Legislature also resonates in this Court’s opinions. Form orders setting an
initial case schedule are plainly administrative and not judicial acts; they
also are not discretionary rulings under the disqualification statute. See
State v. Parra, 122 Wn.2d 590, 602, 859 P.2d 1251 (1993). On the other
hand, discovery orders that do not involve a matter of right, but fall within
the power of a trial court to grant or deny, are quintessential judicial acts;
they also are discretionary rulings under the disqualification statute. See id.
at 597 (quoting the definition of discretion set forth in Rhinehart v. Seattle
Times Co., 51 Wn. App. 561, 578, 754 P.2d 1243 (1988).1

Case management has become an essential tool for assuring that

civil justice is not so delayed that it risks becoming justice denied by the

through 172. See App. B-XX through B-XX. This Court held that the 2017 changes to
RCW 4.12.050 merely added to the list of court actions that do not result in losing the right
to a change of judge, and did not change the basic structure of the statute. Lile, 188 Wn.2d
at 775, n.5. And that basic structure was put in place in 1927.

16 This Court in Parra expressly acknowledged Rhinehart’s reliance on State ex rel.
Mead v. Superior Court, for Rhinehart’s definition of discretion. See Parra, 122 Wn.2d at
597. And, as previously discussed, this Court’s decision in Mead was one of two decisions
whose holdings the Joint Committee expressly combined in the amendment that, when
adopted by the Legislature in 1927, became the disqualification statute we have today.

SUPPLEMENTAL BRIEF OF PETITIONERS ON REVIEW FROM REMAND - 15
STE089-0001 5855952



length of that delay. For that reason, the Pierce County Local Rules
authorize a delay in compliance with case management deadlines only if
good cause for that delay has been shown. PCLR 3(e). Even if, as here, the
requested delay is agreed to by all the parties, the trial court still has to
determine whether there is good cause for that delay. Determining whether
there is good cause is yet another quintessential judicial act. And the need
for that determination made the matter here a question of whether to grant
or deny the requested relief, and therefore a discretionary ruling under the
disqualification statute. See Lile, 188 Wn.2d at 778.

To say instead, as the Court of Appeals did here, that such a decision
is discretionary for purposes of the statute only if it also has what some trial
court may consider to be a demonstrable impact on a court’s day-to-day
calendar, conflicts with the Legislature’s expressly intended distinction
between administrative and judicial acts. The Court of Appeals’ approach
can only result in the kind of confusion that the 1927 amendment was
designed to end. This Court should avoid that result by reversing the Court
of Appeals, and reinstating the trial court’s judgment.

B. Godfrey’s attempt to resurrect his appeal of the trial court’s
sanctions ruling comes too late under RAP 13.4(d). And even if
this Court decides to reach the issue, the trial court’s judgment
should still be reinstated because Godfrey cannot show that any
Burnet error was prejudicial to his case at trial.

1. Godfrey’s attempt comes too late.
RAP 13.4 provides that, if a party answering a petition wishes to

have an issue reviewed that was not raised in the petition, “including any
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issues that were raised but not decided in the Court of Appeals, the party
must raise those new issues in an answer.” RAP 13.4(d). And it is well
established that, to “raise” an issue for review, a party must specifically
describe the issue in a concise statement of issues presented for review and
must specifically address the criteria for review set forth in RAP 13.4. State
v. Korum, 157 Wn.2d 614, 624-25, 141 P.3d 13 (2006); see also RAP
13.4(b) (setting forth criteria for review). RAP 13.7(b) does provide that, if
this Court reverses a decision of the Court of Appeals that did not consider
all of the issues raised which might support that decision, this Court “will
either consider and decide those issues or remand the case to the Court of
Appeals to decide those issues.” RAP 13.7(b). Yet this Court’s prior
precedents, together with the drafter’s comment accompanying the 2006
amendment to RAP 13.4(d), make clear that RAP 13.7(d) must be read in
conjunction with RAP 13.4(b)’s requirement that a party “must raise” the
issue in its answer or else it is waived. State v. Barker, 143 Wn.2d 915,
919-20, 25 P.3d 423 (2001) (“This court ordinarily will not review issues
not presented in the petition for review or the answer.”); RAP 13.4,
Drafter’s Comment, 2006 Amendment (noting that RAP 13.4(d) was
amended to clarify that parties must raise additional issues in answers to
petitions for review to avoid the “plausible but erroneous interpretation [of
RAP 13.7(b)] . . . that an issue raised but not decided in the Court of Appeals
need not be raised in an answer to a petition for review”).

In his answer to the petition seeking review of Division Two’s 2016

decision, Godfrey said nothing about the sanctions issue until a footnote
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lodged in the “Conclusion” section of his answer. There, Godfrey asserted
that, if this Court granted review, it should also take up the sanctions issue.
Godfrey provided no separate statement of the issue, and set forth no
analysis as to why review was warranted under any of the criteria set forth
in RAP 13.4(b). This Court’s order granting review and remanding “for
reconsideration in light of” Lile said nothing about the sanctions issue, nor
did Division Two address it on remand. And when Petitioners sought
review of the remand decision, and Godfrey again asked this Court to
address the sanctions issue, once more he did so without a statement of an
issue or any analysis of the criteria for review under RAP 13.4(b). If
Godfrey’s procedural defaults do not constitute a waiver of his appellate
quarrel with the sanctions order, then the language added in 2006 to RAP
13.4(d) might as well be stricken from the rule.

2. Godfrey cannot show prejudice at trial.

Even if this Court concludes that Godfrey has not waived the
sanctions issue, this Court should still deny relief.

. First, Godfrey failed to provide the Court with an adequate
record for review. His quarrel with the sanctions order focuses on the
exclusion of the documents that made up Exhibits 13, 14, and 15. Yet
Godfrey failed to designate any of those exhibits as part of the appellate
record. This failure deprives this Court of the ability to examine those

documents to determine whether any of them could have supported
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Godfrey’s manufacturing defect claim.t” Appellate relief from the trial
court’s sanctions order should be rejected on this ground alone. Stevens
County v. Loon Lake Prop. Owners Ass’n, 146 Wn. App. 124, 131, 187 P.3d
846 (2008) (citing Story v. Shelter Bay Co., 52 Wn. App. 334, 345, 760 P.2d
368 (1988) (a trial court decision must be affirmed if the appellant fails to
provide an adequate record).

. Second, Godfrey failed to show that any error in refusing to
allow him to offer documents from Exhibits 13, 14, or 15 was prejudicial to
his case at trial. The trial court made specific findings as to why Godfrey
failed to prove his case, including a finding as to why the court rejected as
unpersuasive the testimony of Mr. Heiberg, Godfrey’s only expert who
addressed cause-in-fact. See CP 691-92 (FOF No. 8). Incredibly, Godfrey
did not assign error to this or any other specific finding, which—of
course—makes all of them verities on appeal. Moreover, although
Godfrey’s counsel did refer by Bates Stamp production number to several
pages from Exhibit 13, during an offer of proof pertaining to Heiberg’s
testimony, nothing in that offer shows how those documents could have
remedied the specific deficiencies that ultimately persuaded the trial court
to reject Heiberg’s testimony. See RP 498-502. And, again, Godfrey never

put those pages into the appellate record.

17 Godfrey’s apparent attempt to salvage his failure to get Exhibits 13, 14, and 15 into
the record, by designating his purported “summaries” of portions of those exhibits relating
to work orders on Ste. Michelle’s bottling line and customer complaints, is not a substitute
for the actual documents. The summaries also fall woefully short of the standard for
admission of summaries under ER 1006. CP 599; cf. Sanders v. State, 169 Wn.2d 827,
851, 240 P.3d 120 (2010) (upholding admission of summaries on ground that the
underlying documents were in the record).
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Godfrey’s claim that the trial court’s sanctions ruling excluded
“nearly all” of Godfrey’s liability evidence (Brief of Appellants at 1, 4, 14)
is demonstrably false. The trial court admitted 43 of Godfrey’s exhibits,
and permitted Godfrey to call both his liability experts. And, there were
multiple objections, beyond the sanctions order, to justify the exclusion of
the exhibits in any event. CP 315-24. Godfrey lost because the trial court
found his evidence not credible, and the Petitioners’ evidence “credible and
persuasive.” CP 691-92. A Burnet error is not some sort of automatic get-
out-of-jail-free card—certainly not when the complaining party has had a
trial on the merits and lost; harmless error becomes the standard, and
prejudice must be shown. Jones v. City of Seattle, 179 Wn.2d 322,338,314
P.3d 380 (2013). And Godfrey did not provide a record from which such
prejudice could begin to be deduced.

III. CONCLUSION

This Court should reverse the Court of Appeals and reinstate the

judgment dismissing Godfrey’s claims with prejudice.

A
Respectfully submitted this ; O day of July, 2019.

CORR CRONIN LLP CARNEY BADLEY SPELLMAN,
P.S.
H(440 5 , /
By: \ < By: L I
MQ . for [ i - s ;
Emily J. Harris, WSBA 35763 Michael B. King, WSBA 144@
Kelly H. Sheridai;, WSBA 44746 Gregory M. Miller, WSBA 14

Attorneys for Petitioners
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Introduction
The parties have presented their evidence in this matter to the Court, without a jury, from
September 29, 2014 to October 22, 2014. The undersigned judge presided at trial.
Plaintiff Rolfe Godfrey appeared personally at trial and through his attorneys of record,
Komfeld, Trudell, Bowen & Lingenbrink, Robert B. Kornfeld, Inc., P.S., and Wild Sky Law Group,

PLLC. Defendants Ste. Michelle Wine Estates Ltd. (“Ste. Michelle”) and Saint-Gobain Containers, |

Inc. (“Saint-Gobain™) appeared through their respective corporate representatives and through their
attorneys of record, Corr Cronin Michelson Baumgardner & Preece LLP.

The witnesses who were called by Plaintiff and who testified at trial are identified in the
witness list attached hereto as Exhibit A.

The exhibits that were offered and admitted into evidence are set out in the exhibit list
attached hereto as Exhibit B.

The Court has had the opportunity to hear the testimony of the witnesses, to observe the
demeanor of each witness, to assess the credibility of each witness, and to determine the weight to
be given to the testimony of each witness. Based upon the evidence presented at trial, the Court
hereby makes the following findings and conclusions:

Findings of Fact

Concerning Jurisdiction

1. Plaintiff Rolfe Godfrey was a resident of Washington State at all relevant times.
Defendants Saint-Gobain and Ste. Michelle transacted business within Washington State at all
relevant times. No party contests jurisdiction.

Procedural History

2. Mr. Godfrey and his estranged wife, Kirstine Godfrey, filed a Complaint in this
matter on September 20, 2012. In the Complaint, Mr. Godfrey asserted numerous common law and
strict product liability claims, and Ms. Godfrey asserted claims on her own behalf for loss of

FINDINGS OF FACT AND CONCLUSIONS OF LAW — 1 BAOMOARDER & Pabeos rir
1001 Fourth Avene, Suite 3900

Seattle, Washington 98154-1051
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consortium. At the time of tnal, all claims had been dismissed by stipulation of the parties, or by
the Court on summary judgment, except for Mr. Godfrey’s W@ﬂi@;aim under the
Washington Product Liability Act (WPLA), ch. 7.72 RCW, alleging that a product manufactured by
the Defendants was not reasonably safe in construction.

Background

3. On February 13, 2010, at approximately 7:30 p.m., a glass wine bottle broke in the

pmose formally Enount a

hand of Plaintiff Mr. Godfrey while he was opening it with a corkscrew; resulting in a laccratlon of

Mr. Godfrey’s left thumb (the “incident”). The top and upper portion of the neck<f the bottle broke
(as:a,md r ﬂwS a? distarded - @)

into pieces that were not pgegers arden+ The remainder of the bottle

was introduced into evidence at trial. Exhibit 39. Both the cork from the incident bottle and the
corkscrew Mr. Godfrey used to open it were likewise not preserved.

4, The incident bottle was manufactured by Defendant Saint-Gobain, and bottled with
wine by Defendant Ste. Michelle at its Columbia Crest Winery in Paterson, Washington on August
4, 2009. Following bottling, the incident bottle was sold to non-party Coho Distributing LLC, a
beverage distributor, which stored the bottle in its warehouse before transporting it to the Olive
Garden on January 28, 2010, where it was stored until the time of the incident.

Liability

5. The central disputed issue at trial was what caused the incident bottle to break.
Plaintiff argued that the bottle was manufactured out of specification for perpendicularity (or “lean™),
which caused it to be damaged during the bottling process, and that this damage later caused the
bottle to break while it was being opened by Mr. Godfrey. Defendants argued that the bottle broke
because of contact damage from the corkscrew Mr. Godfrey was using when he attempted to open
the bottle.

6. Plaintiff called two liability experts at trial, William Hamlin and Eric Heiberg. Mr.
Hamlin has worked in the bottling line industry for a number of years, and is knowledgeable about

FINDINGS OF FACT AND CONCLUSIONS OF LAW -2 Bf{?ﬁgﬁﬁ;ﬂ:ﬁl;ﬂ ll’(:::izlésrzolip
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bottling lines. He did not, however, offer any testimony concerning what caused the incident bottle
to break nor any opinion concerning whether the incident bottle was defective when it left the
possession and control of Ste. Michelle.

His

7 Mr. Heiberg is a professional engineer who has experience in product failure analysis.
J&@@ di i i at experience ke

has is primarily with flat glass, as opposed to container glass. Mr. Heiberg testified that he examined
and took measurements of the incident bottle, which he found to be both “out of round,” and to have
a “rocker bottom.” Mr. Heiberg admitted that neither the “out of round” measurement nor the
“rocker bottom” measurement he relied upon for the incident bottle exceeded the manufacturer’s
specifications. He testified, however, that when the two measurements were combined, the net effect
was that it was possible for the incident bottle to exceed the manufacturer’s specification for
perpendicularity, and that, as a result, the bottle could have been damaged during the bottling process
on Ste. Michelle’s bottling line.

8. The Court does not find Mr. Heiberg’s opinion persuasive. First, there was
persuasive evidence at trial that significant differences exist between flat glass (Mr. Heiberg’s area
of prior experience) and container glass (the specialty of defense expert Rick Bayer, discussed
below), including the types of stresses that act upon flat and container glasses. Second, Mr.
Heiberg’s measurement methodology of the incident bottle was not reliable because he did not use
accepted industry standards to measure the bottle; instead he measured the bottle while it rested on
a wooden conference table, rather than placing it upon a machine-ground metal plate (which was the
method employed by Mr. Bayer, who derived different measurements). Third, the Court finds
persuasive the testimony by defense experts that, even if Mr. Heiberg’s underling measurements
were correct, his perpendicularity calculations combining the effects of “out of round” and “rocker
bottom™ would only be justified in the unlikely event that those two conditions lined up exactly —
i.e., that the incident bottle was out of round and had a rocker bottom that each caused it to lean in

CORR CRONIN MICHELSON
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the exact same direction = and that it was mueh-meze likely that two such conditions would cancel
cach other teseme-dsgree Fourth, the Court also finds persuasive the testimony of defense experts
that a small crack or other defect in the top of the incident bottle that weakened the glass would not
have withstood the stress exerted by the cork once it was inserted into the bottle, and that the bottle,
under Plaintiff’s theory, would therefore have broken long before it reached Mr. Godfrey.

9. Defendants called Rick Bayer, a Glass Technology Specialist with American Glass
Research. Mr. Bayer has worked in the glass container industry for his entire 40-year career, and
has been conducting glass fracture analyses since 1975. He has conducted in excess of 25,000 glass
fracture analyses, and has taugh£ classes and given lectures on glass fracture analysis. Mr. Bayer
testified that the remaining portion of the incident bottle exhibited a classic “J” crack fracture pattern.
He further testified that this pattern occurs when a corked bottle is fractured at or near the top of the
bottle, with the fracture originating within the zone of the circumferential tension stress caused by
the cork pressure, that a “J” crack fracture originates and completes itself at the time that the damage
giving rise to the fracture occurs. He further testified that he had examined approximately 15-18
other “J” crack fractures in his career and in each case the cause of the fracture had been contact
damage with a corkscrew. Mr. Bayer also testified that he examined the surface of the fracture with
a microscope, and observed “ripple” marks indicating that the origin of the fracture was on the inside
surface of the top of the incident bottle. Mr. Bayer testified that based upon his inspection of the
bottle, his knowledge and experience concerning “J” crack fractures, and his observation of the
ripple marks, that the bottle broke from contact damage with a corkscrew.

10.  The Court finds Mr. Bayer’s opinion credible and persuasive. First, Mr. Bayer’s
analysis concerning the “J” crack fracture pattern and the evidence of ripple marks on the surface of
the fracture was uncontrovertgdipy Plaintiff’s experts. Second, Mr. Godfrey’s testimony concerning

tendeo o

the incident supported Mr.Bayer’s conclusion that the cause of breakage was contact damage with

single \eyay wive La?. , _
a agrkscrew in several ways. Mr. Godfrey testified that he removed the foil from the top of the

CORR CRONIN MICHELSON
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bottle, and examined it for chips, cracks, or other imperfections before inserting the corkscrew. Mr.
Godfrey also testified that he successfully extracted the cork one-third to one-half way out of the

bottle before it broke, which_shows that the-slass-in-the-finistrof the bottie ﬁg

AL . AIQOLTE 1 l D MR- EE-TOTRSETEWs BUL TIICTT SUGKICHRTY—DCCATIIC Vet {eBmeiai} ur'

cortinwed-exmactrgthe TOTR. Finally, Mr. Godfrey testified that the finish of the bottle broke into
a number of small pieces, which Mr. Bayer testified is con51stent w1t a“)’ cr c‘ilf) (f)‘rjc ure'v%r ‘?em

11.  The Court finds that the Plaintiff’s evidence WE—W and Plaintiff has not
carried his burden to prove, by a preponderance of the evidence, that the incident bottle contained a
construction defect at the time it left the control of the Defendants that caused injury to Mr. Godfrey.
The Court further finds credible and persuasive the testimony of defense expert-Mr. Bayer, who
opined that that the incident bottle broke because of contact damage caused by a corkscrew at the
moment the bottle broke. Accordingly, based upon the testimony and evidence at trial, the Court
finds that the cause of the bottle breakage resulting in Mr. Godfrey’s injuries was Mr. Godfrey’s
own use of a corkscrew in a manner that caused the incident bottle to break.

Damages

12.  Because the Court finds in favor of Defendants on the issue of liability, the Court

does not enter any findings concerning damages.

Conclusions of Law

Jurisdiction
1. This Court has jurisdiction over this matter because both Defendants transact
business in the State of Washington, and jurisdiction is otherwise proper. RCW 4.28.185; Shute v.
Carnival Cruise Lines, 113 Wash. 2d 763, 783 P.2d 78 (1989). The parties did not contest whether
the Court has jurisdiction.
/
/
CoORR CRONIN MICHELSON
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In General

2. Under the Washington Product Liability Act (WPLA), “[a] product manufacturer is
subject to strict liability to a claimant if the claimant’s harm was proximately caused by the fact that
the product was not reasonably safe in construction.” RCW 7.72.030. A product is not reasonably
safe in construction if, “when the product left the control of the manufacturer, the product deviated
in some material way from the design specifications or performance standards of the manufacturer,
or deviated in some material way from otherwise identical units of the same product line.” RCW
7.72.030(2)(a).

3. In addition, in determining whether a product is reasonably safe, “the trier of fact
shall consider whether the product was unsafe to an extent beyond that which would be contemplated
by the ordinary consumer.” RCW 7.72.030(3). In determining the reasonable expectations of the
ordinary consumer, the following factors must be considered: “The relative cost of the product, the
gravity of the potential harm from the claimed defect and the cost and feasibility of eliminating or
minimizing the risk may be relevant in a particular case. In other instances the nature of the product
or the nature of the claimed defect may make other factors relevant to the issue.” Seattle-First Nat'l
Bank v. Tabert, 86 Wn.2d 145, 154, 542 P.2d 774 (1975). The consumer expectations test does not
relieve a plaintiff of the necessity of showing “the product is unchanged from the condition in which
it was sold and the unusual behavior of the product is not due to any conduct on the part of the
plaintiff or anyone e¢lse who has a connection with the product.” Pagnotta v. Beall Trailers of
Oregon, Inc., 99 Wn. App. 28, 991 P.2d 728, 733 (2000); see also RCW 7.72.030(2)(a).

4. Case law has held that the consumer-expectations approach is an independent
alternative for design defect cases under the WPLA. Falkv. Keene Corp, 113 Wn.2d 645, 654, 782
P.2d 974 (1989). No Washington case has held, however, that the consumer expectations approach
of RCW 7.72.030(3) is independent from the material deviation approach of RCW 7.72.030(2)(a) in
a construction defect case. The consumer expectations test does not appear well-suited to determine

CORR CRONIN MICHELSON
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a construction defect case, as the multi-factor analysis required for application of the test does not
lend itself well to determining whether a product contained a construction defect. Accordingly, the
Court holds that a claimant under the WPLA may not prove a construction defect only by means of
the consumer-expectations approach. As discussed below, however, even if the consumer
expectations test is applied in this case, Plaintiff has failed to prove his claim under that theory.

Construction Defect

5. Plaintiff’s theory of liability in this case is that the incident wine bottle was damaged
during the wine bottling process. In support of that theory, Plaintiff put forward the testimony of
two experts, William Hamlin and Eric Heiberg. For the reasons set forth above in the Findings of
Fact, the opinions of Mr. Hamlin and Mr. Heiberg are not persuasive. In addition, as discussed in
the Findings, the Court found that defense expert Rick Bayer’s glass fracture analysis was credible
and persuasive, and that, on a more probable than not basis, the cause of breakage was contact
damage with a corkscrew. Therefore, Plaintiff has not carried his burden of showing, by a

preponderance of the evidence, that the incident bottle contained a constructton defect that caused

him injury.
Consumer Expectations
6. In the alternative, Plaintiff argued that the Court should infer the presence of a

construction defect under the consumer expectations test by finding that a wine bottle that breaks
while being opened does not meet the reasonable expectations of a consumer. Plaintiff argued that
the Court need not consider the testimony of his experts, Mr. Hamlin and Mr. Heiberg, and moreover
that he need not even present any proof of a construction defect, to prevail under the consumer
expectations test. As discussed above, it appears that no Washington case has applied the consumer
expectations test to a construction defect WPLA claim, and the Court does not believe it should be
so applied for the first time in this case. Even if it did apply, however, the consumer expectations
test would not apply in this case. The consumer expectations test may be applied only in certain
FINDINGS OF FACT AND CONCLUSIONS OF LAW — 7 BAUMOARDUER & Prvnos e
1001 Fourth Avenue, Suite 3900

Seattle, Washington 98154-1051
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types of cases, “in which there is no evidence, direct or circumstantial, available to prove exactly
what sort of manufacturing flaw existed, or exactly how the design was deficient.” Pagnotta, 99
Wn. App. at 733 (emphasis added). Here, however, there was evidence in the form of the remaining
part of the incident bottle, and the Court found that Mr. Bayer’s glass fracture analysis and
conclusions based upon his inspection of the remaining bottle were credible and persuasive.

7. In addition, Plaintiff’s position that he need not present any evidence of a construction
defect whatsoever, other than the fact of the accident, is not sufficient to carry his burden under the
consumer expectations test. See Bich v. Gen. Elec. Co., 27 Wn. App. 25, 31, 614 P.2d 1323, 1327
(1980) (“The mere fact of an accident alone does not establish that a product was defective.”); see
also Pagnotta, 99 Wn. App. at 72 (“{T]he strict liability doctrine does not impose legal responsibility
simply because a product causes harm.”).

8. Moreover, the consumer expectations test does not relieve Plaintiff of the necessity
of showing that “the product is unchanged from the condition in which it was sold and the unusual
behavior of the product is not due to any conduct on the part of the plaintiff or anyone else who has
a connection with the product.” Pagnotta, 99 Wn. App. at 28; see also RCW 7.72.030(2)(a). As
discussed above, the Court found that the cause of the breakage was conduct on the part of Mr.
Godfrey himself.

9. Finally, application of the consumer expectations test requires consideration of the
Tabert factors, and Plaintiff failed to offer necessary evidence on these factors.

10.  Regardless of the theory upon which he relies, Plaintiff has failed to prove a
construction defect claim under the WPLA.

Damages

11.  Because Plaintiff has failed to prove his claim, the Court does not reach the issue of

damages.

CoRR CRONIN MICHELSON
FINDINGS OF FACT AND CONCLUSIONS OF LAW - 8 BAUMGARDNER & PREECE LLP
1001 Fourth Avenue, Suite 3900
Seattle, Washington 98154-1051
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construction defect claim under the WPLA, and therefore finds)for Defendants.
DATED this 77 day of }/\jn'\/cm Bk 2014

ORDER

The Court declares that Plaintiff has failed to establish the essential elements of a

KATHERINE M. STQLZ
UPERIOR COURT JUDGE

DEPT. 2
IN OPEN COURT

NOV -7 2014
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Exhibit A

Testifying Witnesses

Plaintiff’s Witnesses

William Hamlin

C. Stephen Settle, M.D.

Eric Heiberg, P.E.

John Fontaine

Alan Thomas, M.D. (video deposition)
Frederick DeKay

Daniel Hayes

Jason Morgan (deposition transcript)
Caleb Culver (deposition transcript)
Kirstine Godfrey

Rolfe Godfrey

Julie Johnson (deposition transcript)

Defendants’ Witnesses

Rick Bayer
Merrill Cohen
Lorraine Barrick

Jim Goldman

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 10

CP 698
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BAUMGARDNER & PREECE LLP
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Exhibit B

Admitted Exhibits

Ex. # Description

1 Medical & Billing Records of Multicare

2 Medical & Billing Records of MVP Physical Therapy

3 Medical & Billing Records of Puget Sound Orthopedics

4 Medical & Billing Records of Dr. Stephen Settle (ERAT)

5 Medical & Billing Records of Tacoma Orthopedic Surgeons )

6 Medical & Billing Records of Seattle Hand Surgery Group

7 Medical & Billing Records of St. Clare Hospital

8 Medical & Billing Records 6f Amy Hanson

9 Medical & Billing Records of Blue Moon Healing

10 Medical & Billing Records of Right Touch Therapy

11 Billing Records of Bartell Drugs

12 Billing Records of Walgreens

15A Pick Sheet & Remittance —excerpt from Darden

16 Documents Produced by H&R Block

19 Godfrey Return to Work Offer from Olive Garden

20 Godfrey Tax Returns 2006-2011

24A Plaintift’s Summary of Medical Specials w/backup

20A Fred DeKay Earnings History Table for Rolfe Godfrey (illustrative purposes
only)

20B Fred DeKay Summary of Calculations of Economic Loss for Rolfe Godfrey
(illustrative purposes only)

29C Fred DeKay Present Value of Life Care Plan Costs for Rolfe Godfrey
(illustrative purposes only)

FINDINGS OF FACT AND CONCLUSIONS OF LAW — 11 BrtateAmar & Patscn e

1001 Fourth Avenuc, Suite 3900
Seattle, Washington 98154-1051
Tel (206) 625-8600

CP 699 Fax (206) 625-0900
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Ex. # Description
31 Defendants’ Answers to Plaintiff’s 7 Set of Interrogatories
32 Defendants’ Answers to Plaintiff’s 3™ Set of Interrogatories
39 Subject Bottle
40 ProLaser Report
41 Chart by Witness William Hamlin (illustrative purposes only)
42 Photos of Rolfe Godfrey
49 Pre-Post Corks
49A Photos of Pre-Post Corks
53 Chart by Witness William Hamlin (illustrative purposes only)
55 Empty Wine Bottle (illustrative purposes only)
56 Chart Diagram by Witness Eric Heiberg (illustrative purposes only)
S57TA Video Deposition of Alan Thomas, MD (Part 1 of 2 unedited)
57B Video Deposition of Alan Thomas, MD (Part 2 of 2 unedited)
57C Video Deposition of Alan Thomas, MD (edited version on flash drive)
58 Photos of Rolfe Godfrey post first surgery
59 Photos of Rolfe Godfrey post second surgery
60 Photos of Rolfe Godfrey post third surgery
61 Photos of Rolfe Godfrey illustrating complex regional pain syndrome
62 Photo of Rick Bayer’s equipment
63 Photo of Rick Bayer’s equipment
66 Photo of Rick Bayer’s equipment
67 Photo of Rick Bayer’s equipment
505 Photographs and Drawings attached to 1/13/14 Bayer Report (illustrative
purposes only)
FINDINGS OF FACT AND CONCLUSIONS OF LAW ~ 12 BromoAnoutn & Pastos sie
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Ex. # Description

505A Post Board of DEX 505 drawings (illustrative purposes only)

507 Digital Photographs (Bayer Dep Exh 22)

516 Verallia Product Specifications

517 Bottle Diagram

543 Olive Garden Employee Roster (Godfrey Dep Ex 2, Darden 000033-36)

544 Time Records (Godfrey Dep Exh. 11, Darden 000814)

546 Summary of H&R Block Earning 2006-2013 (Godfrey Dep Exh. 12)

546A Summary of H&R Block Earning 2006-2013 (Godfrey Dep Exh. 12) with
annotations (illustrative purposes only)

550 Spreadsheet — Data Used in Claim Preparation (illustrative purposes only)

551 Spreadsheet — Historical Earnings (illustrative purposes only)

552 Spreadsheet — Historical New Discount Rate — Employment Compensation
(illustrative purposes only)

553 Spreadsheet — Loss of Earnings Assuming Mr. Godfrey is Able to Return to Full
Time Work (illustrative purposes only)

554 Spreadsheet — Cost of Future Life Care Plan (illustrative purposes only)

S554A Spreadsheet — Cost of Future Life Care Plan (illustrative purposes only)

558 Bookkeeping, Accounting and Audit Clerks Job Posting (illustrative purposes
only)

566 Chart — Past Wage Loss, Future Wage Loss, Retraining LCP (illustrative
purposes only)

568 Handwritten Letter from Kirstine Godfrey dated 12/21/12

569 Accident Report Form

570 Printout from H&R Block Listing Job Tasks List of Plaintiff

571 Printout of Darden Information re Plaintiff’s Paystubs

572 Summary of Rolfe Gedfrey’s Hours from 2009 Darden Earning Statements
(illustrative purposes only)

574 Photograph of Ripple Mark (illustrative purposes only)

CorR CRONIN MICHELSON
FINDINGS OF FACT AND CONCLUSIONS OF LAW-13 BAUMGARDNER & PREECE LLP

1001 Fourth Avenue, Suite 3900
Seattle, Washington 98154-1051
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Ex. # Description
575 Photograph of Internal Pressure Break Pattern (illustrative purposes only)
576 Photograph of Contract Damage (illustrative purposes only)
577 Photograph of a “J” Crack (illustrative purposes only)
578 Unopened Bottle of Ste Michelle Riesling (illustrative purposes only)
579 Single Lever Corkscrew Bottle Opener (illustrative purposes only)
580 Blank Piece of Lined Paper (illustrative purposes only)
583 Flash Drive of Optical Comparator Video Excerpt
584 Centering Cone (iflustrative purposes only)
586 Olive Garden Timesheet Clock In/Out
612 Dr. Alan Thomas Medical Records
613 Letter from L. Phillips to Dr. Alan Thomas dated 7/9/2010 re Job Analysis
614 Letter from Dr. William Wagner to Dr. Alan Thomas dated 8/23/2011
615 Letter from Case Manager (Helmsman Management Services LLC) to Dr. Alan
Thomas dated 10/28/2011
FINDINGS OF FACT AND CONCLUSIONS OF LAW — 14 BAOMCARDNER & Prveen sie

1001 Fourth Avenue, Suite 3900
Seattle, Washington 58154-1051
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cusr. V] . VENUE OF ACTI@NS. §§ 209,210

the ground of accident and surprise: Sea-
ton v. Cook, 45 Wash, 27.

A party entitled to a-change of venue
under this section, ‘bhecavse sued in a
county. other than that of his residence,
does not, after having made proper de-
mand for change, waive.his right thereto
by failing to appear at the time a ruling
is had upon his application: State v. Su-
perior Court, 15 Wash, 366. .

Where it appedrs from defendant’s afi-
davit of merits for removal of a cause
that he is entitled.to file an answer which

will raige issues for trial, the affidavit is-

sufficient: Allen v. Superior Court, supra.

The application for .transfer, made by
all the defendants who had beem served
at the time, is mnot objectionable because

of the fact, before its determination, an-
other defendant is served, but has failed
to join-therein:.Id. .

‘Where a motion for transfer has been
made, upon a sufficient affidavit, the fail-
ure of applieant to appear at thé time set
for hearing of the motion affords no ground
for denying the same: Id.

Where all the defendants live in another
county it iz a matter of right to have thejr
motion for chamge of venue granted: Smith
v. Allen, 18 Wash.1. A motion for change
of venue is too late if interposed at close
of plaintift’s case, notwithstanding the
case as to the only resident defendant was
then dismissed, there being no showing
that he was made a party in bad faith:
Rector v. Thompson, 26 Wash. 400.

§ 209. (4857.) Grounds Authorizing Change of Venue,
The court may, on motion, in the following cases, change the place of

trial, when it appears by affidavit or other satisfactory proof,—

1. That the eounty designated in the complaint is not the proper county ; or

2. That there is reason to believe

"therein; or :

that an impartial trial cannot be had

3. That the convenience of witnesses or the ends of justice would be for-

warded by the ¢hange; or

4. That from any cause the judge is disqualified; which disqualification

exists in either of the following cases: In an action or proceeding to which he
is a party, or in which he is interested; when he is related to either party by
consanguinity or affinity within the third degree; when he has been of counsel
for either party in the action or proceeding. [Cf. L. 54, p. 134, § 16; L. 69,
p.13,§52; L. '75,p. 6, § 8; L. M7,p.12,§52; Cd. ’81, § 51; 2 H. C., § 163.]

See infra, §§ 2018, 2019, change of venue in criminal cases.

Cited in-2 Wash. 120; 3 Wash. 695; 10
Wash, 149; 19 Wash, 13;°40 Wash, 446.

As fo grounds for change in venue, see
2 Remington’s Digest, pp. 2845-2847, §§ 10-
24, : ’

A change of place of trial, on account
of local prejudice, rests solely in the dis-
cretion of the court. It-may, of its own
motion, examine as to public feeling, and
properly make inguiry of the jurors touch-
ing the same: Ward v. Moorey, 1 W. T.
104.

This section should be liberally .con-
strued so far as same pertains to an im-
partial trial, conveniénce and justice:
State ex rel. Wyman, Partridge & Co. v.
Buperior Court, 40 Wash, 443,

A motion for a change of venue on the
ground that the comvenience of witnesses
and ends of justice would be forwarded
thereby is addressed to the diseretion of
the court, and where such diseretion has
not been abused, the order of the court

denying the motion will vot be disturbed:
State v. Superior Court, 9 Wash. 673. See,
also, State v. Straub, 16 Wash. 111.

Although a judge may be disqualified
under subdivision 4 of this section, he is,
nevertheless, authorized to grant a change
of venue, and may approve an’'agreement
of the parties for the appointment of a
Jjudge pro tempore: State ' v. Sachs, 3
Wash. 691,

‘Where the judge is interested finam-
cially in the result of a case, although it
may not render him legally responsible,
and is blased in favor of ome of the par-
ties, his failure to grant a change of venue
is an abuse of diseretion: Burnett v. Ash-
more, § Wash. 163.

A judge is disqualified if he has pre-
jndged the case: State ex rel. Barnard v.
Board, 19 Wash, 8. But the interest of
a county does mot disqualify the county
commissioners from determining a coutest
over the establishing of a drain: O'Cou-

- ‘nell v. Baker, 35 Wash. 376.

§ 210. (4858,) To What Venune Changed—Only One Allowed.
If a motion for a change of the place of trial be allowed, the change shall

‘be made to the county where the action ought to have been commenced, if it
Rem. Wash. Code,-Vol. I.—16 241
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§§211-217 PROCEDURE IN COURTS OF RECORD. {TrrLe 18

be for the cause mentioned in subdivision one of the last precéding section, and
in other cases to the most convenient county where the cause alleged does not
exist. Neither party shall be entitled to more than one change of the place
of trial, except for causes not in existence when the first change was allowed.
[L. ’69, p. 14, § 53; L. *77, p. 12, § 53; Cd. 81, § 52; 2 H, C., §164.]

§ 211. (4859.) Change to Newly Created County.

Any party in 2 civil action pending in the superior eourt in a county out
of whose limits & new county, in whole or in part, has been created, may file
with the clerk of such superior court an affidavit setting forth that he is a
resident of such newly created county, and that the venue of such action is

_ transitory, or that the venue of such aetion is local, and that it ought properly
to be tried. in such newly ereated county; and thereupon the elerk shall make
out a transeript of the proceedings already had in such action in such superior
court; and certify it under the seal of the court, and transmit sueh transeript,
together with the papers-on file in his office connected with such action, to the
clerk of the superior court of such newly created county, wherein it shall be
proceeded with as in other cases. [Cf. L. 54, p. 377, § 2; L. ’69, p. 14, § 54;
L. 77, p. 12, § 54; Cd. ’81, § 53; L. 91, p. 72, § 2; 2 H.C, §165.] :

§ 215. . (4860.) .Transmission of Record on Change—Costs. .

" When an order is made transferring an action or proceeding for trial, the
clerk of the court must transmit the pleadings and papers therein to the court
to whieh it is transferred. Thé costs and fees thereof, and of filing the papers
anew, must be paid by the party at whose instance the order was made, excepi
in the cases mentioned in subdivision one, seetion 209, in which case the plain-
{iff shall pay costs of transfer.” The court to which an action or proceeding
ig transferred has and exereises over the same the like Jjurisdietion as if it
had been originally cosnmenced therein. {L. 69, p. 14, §§ 55, 56; L. 75, p.
7, §10; L. 77, p. 12, § 55; Cd. '81, § 54;2H. C, §166.] :

See notes to § 208, supra.

Cited in 25 Wash. 348. on leave of the court of amother couﬁty
Under this sectiom, an information is  tfo which the prosecution has been trans-
amendable by the prosecuting attorney, ferred: State v. Lyts, 25 Wash: 347,

‘§ 216. (4861.) Change by Stipulation, . :
Notwithstanding the provisions of section 209, all the parties to the ac-

tion by stipulation in writing or by consent in open court entered in the ree-
ords may agree that the place of trial be changed to any county of the state,
and thereupon the court must order the change agreed upon. [L. '77, p. 13,
§ 56; Cd. 81, § 55; 2 H.'C., § 167.] ‘ .

As to sufficient stipulation showing parties had agreed to ehange of venue, see .
Kane v. Kane, 35 Wash. 517. . .

§ 217, (4862.) Effect of Neglect of Moving Party.

If such papers be not transmitted to the clerk of the proper court within
the time prescribed in the order allowing the change, and the delay be caused
by the act or omission of the party procuring the change, the adverse party, on
motion to thé.court or judge thereof, may have the order vacated, and there-
after no other change of the place of trial shall be allowed to such party. {CL.

242

Crap. VI]

L. 54, p. 13¢
C., § 168.]

See notes to

§ 218. (486

_Upon th
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after the acti
[L. 54, p. L
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§ 219. - (486
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81, §58;21

§ 220. (486

- Civil act
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~ complaint.

See generall;
L. ’59, pp. 811
L. ’77, pp. 13-1!

See infra, §-

See infra, §i

Cited in 10°1
Wash, 629; 20
27 Wash, 249,
Wash, 621; 34

© 40 Wash. 522;
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THE SENATE. By Jupiciary CoMMITTEE.

Senate Bill No. 230

STATE OF WASHINGTON, TWELFTH REGULAR SESSION.

February 15, 1911, read first and second time, ordered printed, and placed on general file.

AN ACT i

Relating to the disqualification of judges of the superior courts, and providing change of venue or

change of judges on account thereof.

Be it enacted by the Legislature of the State of Washington: E '

Section 1. No judge of a superior court of the State of Washington shall sit to hear or try

any action or proceeding when it shall be established as hereinafter provided, that such judge is

prejudiced against any party or attorney, or the interest of any party or attorney appearing in i i{
such cause. In such case the presiding judge shall forthwith transfer the action to another depart- i |
ment of the same court or call in a judge from some other court, or apply to the governor to

send a judge, to try the case: or, if the convenicnce of witnesses or the ends of justice will not

be interfered with by such course, and the action is of such a character that a change of venue

QW I & ot o= B 29

il g
thereof may be ordered, he may send the case for trial to the most convenient court. ‘ ik

Sec. 2. An arty to or any attorney appearing in any action or proceeding in a superior
t=3

court, may establish such prejudice by motion supported by affidavit that the judge before whom
the action is pending is prejudiced against such party or attorney, so that such party or attorney
cannot, or believes that he cannot, have a fair and impartial trial before such judge: Provided

further, That no party or attorney shall be permitted to make more than one application in any

S Gu o= W 0

action or proceeding under this act.

Skc. 8. This act shall take effect March 11, 1911.
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650 © . JOURNAL OF THE SENATE

" of each year a legal holiday to be known as “Columbus Day

ble, Jackson, Landon, Ruth, Stewart, Whalley—38. -

"Smithson, Stevenson, White, Whitney, Mr. President—21.

- courts, and providing change of venue or change of Judges o

R

Absent or not voting: weére: - Senators 'E"spy,v'He’witf,' H

Senate bill No. 147, by Senator Metcalf, entitled “An &
relative to legal holidays and declarmg the 12th.day.of Octob

was read. the third time. :
The secéretary called the roll on final passage of Senate b
No. 147, and it failed to pass the _Sena,te by the following vot
Those voting aye were: Senators Allen (F. J.), Bryan,
lins, Cox, Falconer; Hall, Hammer, Hutchinson, Jensen, Met,
calf; Myers, Piper, Roberts, Rosenhaupt, Rydstrom, Shaefer

Those voting nay were: Senators Anderson, Arrasmith, Bas
sett, Bowen, Brown, Chappell Davis, Eastham, Flshbac'
Nichols, Ruth, Stephens, Troy—18. '

Absent or not voting were: Senators Allen. (P L), Espy
Hewitt, Huxtable, Jackson, Landon, Stewart, Whalley—S3.

Senate bill No. 280, by Committee on Judiciary, entitled ©
act relating to-the disqualification of judges of the superi

account thereof,” was read third time:
Senator'Bryan moved to strike section 8.
The motion carried.
The secretary called the roll on ﬁnal passage -of Senate :bi
No..230,.and it passed the. Senate by the following vote:
Those voting aye were: Senators Allen (F.-J. ), Anderso
Arrasmith, Bassett, Bowen, Brown, Bryan, Chappell, Collin
Cox, Davis, Eastham, Espy, Falconer, Hall, Hammer, Hutc
inson, Jensen, Metcalf, Myers, Nichols,. Piper, Roberts, Roser
haupt, Ruth, Rydstrom, Shaefer, Smithson, Stephens, T
White, Mr. President—82. " . - -
Those voting nay were: Senators. Fishback, Stevenson,
Absent or not voting were:, Senators Allen (P.'L.), He
Huxtable, Jackson, Landon, Stewart, Whalley; Whitney- -8
There being no objection, the title of the bill was ordered
stand as the title of the act.

R SPECIAT; ORDE

The hour of 2:30. o relock havmg arrxved the Senate pro-

~ ceeded to the consideration of substitute Senate blll No. 6, which

was & special order for this hour. :

The secretary read the third time sectlons 845 to 238
clusive, of substitute Senate bill No. 6.

On motion of Senator Bassett, substltute Senate blH No. 6
was made a special order for 2:30 p m Thursday, Febr-'
ruary 28rd. ' ‘

On motion of Senator Falconer, the rules were suspended and
the Senate returned to the mtroductlon of ‘bills.

INTRODUCTION ‘OF BILLS.

Senate bill No. 313, by Appropriations Conumttee, entltled, ]

“An.act making appropriations for maintenance of and sundrv
expenses at the various state institutions, schools and - state
offices and for the:sundry ecivil expenses of the state govern-
ment for the fiscal term beginning April 1, 1911, and endmg
March 81, 1913, except as otherwise provided:.” ’

The bill was read the first time, and on ‘motion of Senator_
s Falconer, the Tules were suspended, the bill was read the second
time by title, ordered printed and placed on general file.

Seénator Rosenhaupt moved that the Senate recede’ from its
amendment to the title of House bill No. 113, _ :

The secretary called the roll, and the Senate receded from its

- amendment to ‘the tltle of House bill No. 113 by ‘the foﬂowm@

vote:

Those voting aye were: Sendtors Allen (F J.), Arrasmith,

Bassett Bowen, Brown, Bryan, Chappell, Colhns, Cox, Daws, o

Eastham, Espy, Falconer, Fishback, Hall, Hammer, Hutchin-
son, Jensen, Metcalf, Myers, Nlchols, Roberts, Rosenhaupt
Ruth, Rydstrom, Shaefer, Snuthson, Stephens, Stevenson Stew-
art, Troy, Mr. President—82.
Those voting nay were: Senators Anderson, Huxtable—2.
Absent or not voting were:  Senators Allen (P. 1.); HeWJtt
Jackson, Landon, Plper, Whalley, Whlte, Whltney—8 :



Cx. 121.1 SESSION LAWS, 1911,

CHAPTER 121.
{8. B. 230.1

RELATING TO DISQUALIFICATION OF JUDGES OF
SUPERIOR COURTS.

617

AN Act relating to the disqualification of judges of the superior ’

courts, and providing change of venue or change of judges
on account thereof.

Be it enacted by the Legislature of the State of Washington:
SecTion 1. No judge of a superior court of the State
of Washington shall sit to hear or try any action or pro-
ceeding when it shall be established, as hereinafter pro-
vided, that such judge is prejudiced against any party
or attorney, .or the interest of any party or attorney
appearing in such cause. In such case the presiding judge
shall forthwith transfer the action to another department
of the same court, or call in a judge from some other
court, or apply to the governor to send a judge, to try
the case; or, if the convenience of witnesses or the ends
of justice will not be interfered with by such course, and
the action is of such a character that a change of venue
thereof may be ordered, he may send the case for trial to
the most convenient court. ‘

Sec. 2. Any party to or any attorney appearing in
any action or proceeding in a superior court, may estab-
‘lish such prejudice by motion supported by affidavit that
the judge before whom the action is pending is prejudiced
aganst such party or attorney, so that such party or at-
torney cannot, or believes that he cannot, have a fair and
impartial trial before such judge: Provided, further, That
no party or attorney shall be permitted to make more than
one application in any action or proceeding under this act.

Passed by the Senate February 21, 1911.

Passed by the House March 9, 1911,

Approved by the Governor March 18, 1911.

{Sco §§
200-210,
Rem.-Bal))

Prejudice
established.

Ovder change

of venue,

[Sce §§
209-210,
Rem.-Bal.}

Bstablish
hy afiidavit
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ALS FOR WHICH

RESQLUTIONS AND MEMOR

NO COPIES ARE INCLUDED HEREIN

SENATE JOINT RESOLUTIONS:

No. 3. By Committee on Rules and Joint
Rules
Relating to the matters to be considered during
the Nineteenth Session of the Legislature and the date
of adj‘i"ame 5 thereof.

Read first and second time January 21, and under
was

suspension of rules, was adopted by the senate.
No. 4. By Committee on Rules and Joint
Rules

Relating to the time of adjournment of the Nineteenth

Legislature.

e

1 file.

ﬁkjﬁ 5 D .B:,BT C"\lﬂ;ﬂlt ae on Commerce = nd
Manufactures

Endorsing the "Pacific Northwest Commercial and In-
dustrial Exposition" to be held in the spring of 1926 in
New York City.

Read first and second time February 6 and placed on
i
|

Rﬂad first and second time February 6, and placed on
general flleg

r,-

3 -

No. 6. : By Committee on Rules and Joint
Rules

Provising for the dJDOlﬂment of 2 joint sub-committee
to emeov an atuoeﬁey to examine the statute law and to
prepare bills repealing such stgtuLOb as should be repealed

or revised.

Read first and second time February 10, and placed on
general file.

No. 7. By Committee on Appropriations

Senate Joint Resolution.

)

Permitting introduction of

Read first and second time February 13, and under sus-
pension of the rules was adovted by the Senate.

SENATE COWCURRENT RESOLUTIONS:

Relating to the appointment of a joint committee to
draft joint rules for the 1225 Session of the Legislature

fleggd first and second time Jamuary 20, and under sus-
pension of rules was placed on final passage

B 11
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FIFTY-FOURTH DAY.

AVTERNC YON SHSSION.

Simare Cimi m,m

Oryaera,. Wasst, Friday,

The Senate was called to order at 2 -o’clock p. ., by P
pursuant to adjournnient, o
Rev. O, F, Krieger of the Birst Mathodist Eplscopal Oh

affered prayer.
The Seerelary ca]l@d theaoll, all members being present
Giyass, Hurn, Lunn, 8t Pete emd Wray Wha wers excuse
On motion of 8¢ 3
day Was d;kpwwa "mth,

HOUSE CONCURRENT RESOLUTION No, &

By Committee on Riles an _
purpose of holding memorial %ervicna
The R@sﬁlut‘ion wag read frst time by )
Tandon the rulgés were suspended, the Regolution mad weon
read third time and a:](mtec} o
The Secretary read:

HOUSE CONCURRENT RESOLUTION No. 9.

By Committee on Rules and Order: Yielating to ihe o
hitla.™” '

The Resolution was read first time by title, and on m
Aetealf the rnles were suspended, the resolution vead -fhe so
title, read the third time and adopted. '

The Secretary read: B

SENATE JOINT RESOLUTION No. 5.

By Senators Westfall, Palmer, Grass, Houser, Conyard,
Oman, MoCanley, Luny, Christensen, Shaw, Mysrs, Moyris, Bm

ville:
wWixerpas, wnder he provisions of
geaslon of the 1ith legiskhiare. nume
ambigvous statutes were presented o the ;’n‘
stanfially all of sueh billy have nlrendy heen passed M* mm hmsqes wt
and approved by the govermor | and
WHENLEAS, ilww 'Wﬂb nuc vt:fhmem time i.wiwwn the £u‘i;zmmtsm'

12



FIPTY-FOURTH DAY, JANUARY 1, 1926 491

: o preparving billy repealing or revisingz i1ho same, and there are il on

GRE many laws that are marnifestly obsolete or fn need of revigion:
L By the Hmv{r!(* and House of Heprosentatives of the Stats nf

ihne 3;:111L subdommittes of thres members. of the yules and Jolnt rules comy-

the provisiong of Senate Jolnt Resoluijon No H
istature be continued with the authority io FIpioy
1 3 y i”xpf:llf‘n(ﬂi in the dratting of statutes, and a steRographer, apd
GIRPensation

sheh altorney-shall dufir“;z the time between the zalimummmt of the présent
: mqmn i t}' e sture amd the convenineg of the 20ih benninl session
mueh of the alatute Yaw of this staie os ean be done in
manney, fov the purpese of detevimining “w hielr of such
aad vlamxm hn, r‘mnw}m dﬁﬂ wlmr pPOYEions iiwzr-ﬂf

Jtd_m wnim:-mmumg 3,{?’5 izltfx*fatttkgei‘i by the members
the Tlouse respectively ng. the conumities Ay
referred 1o the Indie aauv’vmmmttm of ihe Senate.

¢y and stenographear-and NBCESEALY expcus&“’
i opostage sl necessary expEnses ”xrwmwf?
am)mnrmted fm* ihh ;}X'

esaﬁuizon avag read tbo first time, and on wotion of Sehator Westfall
- were suspendad Y the rezelution was read the second time by title,
3111’(1 timp and placed on final Pdssase,

etary called the roll on the final passage of Senate: Jmnf Resoi
brand it wad adopted by the following vote:

voling aye were: Sénators Barelay, Barnes, Bishop, Cariyvon,
Cleary, Condon, Conner, Conyard, Daviy, Groff, Hall, Harrizon,
/ Houser, Jacobson, Karshuer, Kirkman, Landon, MeCauley, Metcalf,
Morris, Movthland, Murphy, Myers, Norman, Oman, Palmer, Post,
nart, Smith, szwrvm@, Sutton, Wastfall, Wilmer—37.

senil or not voting: Benators Grass, Hurn, Lunn, St. Peler, Wray
mr:ﬁ@n of %natm* Cannfer z’he Sécrr“*taz‘v was instmat@d 'tm imrx‘m-

REPORTS OF STA"&TH NG QOMUYDTERS,

SEName CHAMBER,
Onysply, Wass, January 1, 1924,
SEN ,
Committles on Insurance, too whom wis reférved Finigs BT No. 213,
cact reépealing Seetivn 2% of Hemingion's o ‘umpiled Stolutes relaling




In rre Sexare, By Jonwr Comwmrerer on Ruviston or Laws,

Senate Bill No. 64

STATE OF WASHINGTON, TWENTIETH REGULAR SESSION,

January 10, 1927, read first and second time, ordered printed, and referred to

Committee on Judiciary.

AN ACT

Relating to the disqualification of judges of the superior courts, and providing for change of
for freight : venue or change of judges on account thereof, and amending Chapter 121 of the Laws

‘len for ad- ' of 1911,
isting in the

lgértlfuflggl; Be it enacted by the Legislature of the State of Washington:
0 ¥ '

(i;ti?l?oglgﬁ _ Secrion 1. That Section 1 of Chapter 121 of the Laws of 1911, page 617 (Section 209-1
’ . of Remington’s Compiled Statutes; Section 8546 of Pierce’s 1919 Code), be amended to
read as follows:

Section 1. No judge of a superior court of the State of Washington shall sit to hear
or try any action or proceeding when it shall be established, as hereinafter provided, that
such judge is prejudiced against any party or attorney, or the interest of any party or
attorney appearing in such cause. In such ease the presiding judge shall forthwith trans-

fer the action to anollier department of the same court, or eall in a judge from some other

court, or apply to the governor to send a judge, to try the case; or, if the convenience of
witnesses or the ends of justice will not be interfered with by such course, and the action
is of such a character that a change of venue thercof may be ordered, he may send the
case for trial to the most eonvenient court * * ® * : Provided, That in

criminal prosecutions the case shall not be sent for trial to any eourt outside the eounty

unless the acensed shall waive his right to a trial by a jury of the county in which the

offense is alleged to have been committed.

Sec. 2. That Section 2 of Chapter 121 of the Laws of 1911, page 617 (Section 209-2 of
Remington’s Compiled Statutes; Section 8547 of Pierce’s 1919 Code), hbe amended to
read as follows:

Section 2. Any party to or any attorney appearing in any action or proceeding in a
superior court, may establish such prejudice hy motion, supported by affidavit that the
Judge before whom the action is pending is prejudiced against such party or attorney, so
that such party or attorney cannot, or believes that he cannot, have a fair and impartial
trial before such judge: Provided, That such motion and affidavit is filed and called to
the attention of the-judge before he shall have made any ruling whatsosver in the case,

either on the motion of the party making the affidavit, or on the motion of any other party

10 the action, of the hearing of which the party making the afidavit has been given notice,

and before the judge presiding has made any order or ruling involving discretion: dnd
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13 provided, further, That no party or attorney shall he permitted to make more than one

14 application in any action or proceeding under this act.

NOTE: We recommend the revision and amendment of Section 1 of Chapter 121 of the
Taws of 1911 (Section 209-1 of R. C. S.; Section 8546 P. 19 C.), as indicated in the foregoing
bill, for the reason that the supreme court in State ex vel. Howard v. Superior Court of
Pacific County, 88 Wash, 344-347, Teld thet under the provisions of Section 99 of Article I of
the constitution the accused in a eriminal prosecution has a constitutional vight to be tried in
the counnty in which the offense is alleged to have been committed and that although an accused
may waive such right and does so when he asks a change of venue, the proceeding under the
above statute “‘is not an application for a change of venue, but only an application of the ac-
cused to be tried before another judee, which, under our system of interchange of trial judges,
can be readily accomplished without any change of venue. * * * ® We do not
fhink the aceused is bound to waive his constitutional right of bheing fried in the county in
which the offense is alleged to have been copnmitted i ovder to avail himself of the right to
challenge the resident presiding judge on account of his prejudice. s & ®® In
vicw of this positive constitutional guaranty, we feel constrained to comstrue the language of
the Act of 1911, ahove quoted, as meaning no more than that the resident presiding judge may
‘gend the case for trial to the most convenient court’ only when the accused expressly consents
to be tried in a county other than the one tin which the offense is alleged to have heen com-
mitted’.”

Tn State ex rel. O'Phelan v. Superior Court of Pacific County, 88 Wash. 669-674, the
supreme court held that the judge against whom a motion and afidavit of prejudice had been
filed, and which motion was allowed and the order entered granting a change of judge, in a
criminal ease, had no power to grant a change of venue to anofher county, even where the ae-
onsed had previously filed a motion for n change of venue on the ground of local prejudice, the
motion for a change of judges having been first presented to the presiding judge.

We recommend the revision and amendment of Section 2 of Chapter 121 of the Laws of
1011 {Sec. 209-2 R. C. 8., Sec. 8547 P. 19 C.), as indieated in the foregoing hill for the reason
that the provision inserted by way of amendment, in our opinion, expresses the latest rulings
of the supreme court as to the proper construction of this statute. This statute has been be-
fore the supreme court many times and we have found some difficulty in reconciling its vari-
ous decisions on the point of when a motion for change of judges must be made.

We respectfully submit for the consideration of the committee to which this bill is re-
ferred, a brief statement of the rulings made by the suprene court.

Tn State ex vel. Lefebvre v. Clifford, 65 Wash. 313, the court calls attention to the fact
that the affidavit of prejudice was presented after a continnance had been asked by the peti-
tioner and after orders iu the case had heen made by the judge. The court says:

©T is true that these orders were not made upon the mevits of the case; but the statute
does not, by any specifie provision or by any intendment, limit the right to make the applica
tion at any time before the trial on the merits. If literally construed the right would exist af
any time prior to the entering of the judgment. But to place such a construction on the law it
to charge the law-malking power with an intention to cripple and handicap the courts in thei
attempted enforecement of jaw, to an intolerable extent. ¥ ® * * ‘We canno
conclnde that it was intended by the act fhat o party could submit to the jurisdiction of thi
court by waiving his rights to object until by some ruling of the court in the case he become!
fearful that the judge is not favorable to his view of the case. In other words, he is wot al
lowed to speculate upon what rulings the court will make on propositions that are involver
in the case, and if the rulings do not happen to be in bis favor, to then for the first time rais
the jurisdictional question.”’

10 State ex rel. Jones v. Gay, G5 Wash. 629, the court held that an affidavit of prejudic
of the judge was timely where the accnsed was not represented by counsel at the time of th
arraigoment and plea when he cause was set for trial, and counsel made the motion at the tim
of their first appearance, shortly after learning that the trial had been set.

Tn State ex vel. Former v. Bell, 101 Wash. 133, the counrt held that where a party ha
asked for o jury trial, which the judge had denied, it was too late to file an affidavit of prejt
dice.

Tn Stale ew rel. Dunham, 106 Wagsh. 507, the court says:

«We have held that a party may not invite a ruling, and being dissatisfied, file a
afidavit of prejudice. But we are not inelined to hold that an appearance by way of motio:
demurrer or answer may not be contemparaneous with or be followed by an afidavit of prej
dice, if the court has not iheretofore made any ruling that may be said to go to the mert
of the case.”

Tu State ex rel. Mead v. Superior Cowrt, 108 Wash, at page 638, the court says:

“Weo have held ¢ ® » » that the party desiring the change raust mal
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the application at his first appearance in the cause; that he mpst move before the judge pre-
siding has made an order or a ruling involving diseretion, as to hold otherwise would be to
hold that the applieation could be made at any stage of the proceedings’’ citing the Lefebure
case, supro.

Ig State ex rel. Davis v. Superior Court, 114 Wash. at page 339, the court says:

“t A motion for a change of judges supported by an afidavit of prejudice, is timely if
filed and ealled to the attention of the court before it has made any ruling whatsoever in the
case, either on the motion of the party making the affidavit or on the motion of any other
party to the action, of the hearing of which the party maling the afidavit has been given
notice, otherwise it is not timely made.”?

In State v. Clark, 125 Wash. 294, the facts are as follows: An information was filed
on November 20, 1921; on December 2, 1921, the defendant was brought before the court and
arraigned, at which time he plead not guilty and his bond was fixed in the sum of $1,500.
On December 20, the prosecuting attorney served notice on the defendant’s counsel that on
December 31st he would move the court to set the case for trial. On December 23rd, eight
days before the time so noted for setting the case for trial, appellant served upon the prose-
cuting attorney and filed his affidavit of prejudice against the resident judge, moving for a
change of judge and noted the motion for hearing on the day the prosecuting aftorney had
noted for hearing his motion to set the case for trial. On that day a motion for change of
judge was made and overruled and the ease was set for trial and subsequently tried before
the judge against whom appellant’s affidavit of prejudice had been filed. The court says:

“‘The question before us is whether the situation disclosed by the record in this case
is one that comes within the operation of the rule as announced in the Dawis case, 114 Wash.
335, supra. As we have already indicated, the court has deviated somewhat from the literal
reading of the statute in order to establish a workable procedure, and having done that, it
ill hehooves the court to then proceed to modify the rule so that new confusion is introdueced
into the practice. We are determined to abide by the established rule and are satisfied that
the facts in this ease fall within it. When the defendant is called before the court for avraign-
ment, the jndge is then required either to make n ruling or exercise his diseretion, It is nn-
necessary to detail the numerous situations that might arise upon such an occasion which
would eall for the court’s action, and although in this case all that the court did was to fix bail
(which might have been fixed ez parte before the arrest was made) and receive the plea of not
guilty, still, the question of whether the affidavit was timely presented is nof a question of what
actually took place, but of what might have occurred, In the interest of orderly procedure and
conformity to the rule heretofore annouuced, we hold that the affidavif of prejudice should
have been filed hefore the arraignment.”

‘We are frank {o admit that we are utterly unable to reconcile the holding in the Clark
case, 125 Wash, supre, with the rule laid down in the Davis case, 114 Wash., supra, which seems
to us to state that the applieation for a change of judge must be made before the court has
made any ruling upon a motion of either party, but we are inclined to think that the ruling ix
the Clark case does conform to the holding in Ex rel. Mead, 108 Wash., supra, and we have
therefore prepared the amendment in the form of a combination of the rule laid down in the,
Mead case with that laid down in the Clark case.

‘We wish, however, to call the attention of the committee to which this bill is veferred, to
the langunage of the statute relating to this subject from the State of Montana, some features
of which appear to us to be worthy of consideration in the interest of making definite and cer-
tain the time when an affidavit of prejudice on the part of a judge must be filed.

The Montana statute in this respect is as follows:

”A]’ly » * ® judge * # * L]
such in any action or proceeding: * *

4, When either party makes or files an affidavit as hercinafter provided, that he has
reason to believe, and does believe, he eannot have a fair and impartial hearing or {rial before
s district judge by reason of the hias or prejudice of such judge * * ¥ upon
the filing of the affidavit the judge as to whom said disqualification is averred, shall be without
authority to act further in the action, motion or proceeding, but the provisions of this section
do not apply to the arrangement of the calendar, the regulation of the order of business, the
power of transferring the action or proceeding to some other court, nor to the power of calling
in another distriet judge, to sit and act in such action or proeceeding * * * * 0

The provisions of the underscored portion of the statute of Montana quoted above ap-
pear to us to be reasonable, particularly that relating to the arrangement of the calendar and
the regulation of the order of business, and we are of the opinion also that there is no valid
reason why the arraignment and fixing of bail in a eriminal case should not be excluded from
the operation of the statute. The arrangement of the enlendar, the setting of cases down for
trinl, the arraignment of accused persons and fixing their bail, although among the duties of a
judge, are to all practical intents and purposes administrative rather than judicial acts and
with the possible exception of setting a date for trial and fixing bail, where the parties disagree,

must not sit or act as
w* -
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call for the exercise of no discretion even, on the part of the judge. But even assuming that
in setting a date for trial or fixing bail & judge should so act as to lead the disappointed party
to believe that he cannot have a fair trial before such judge, would it not be more in accordance
with our idens of justice to permit the filing of the affidavit of prejudice afterwards than to
compel the party to go to trial before a judge in which he did not have confidence.

‘We respectfully suggest for the consideration of the commitiee to which this bill is re-
ferred an ameundment to Section 2 of the foregeing bill as follows:

In line 8 of page 2 of the original bill, the same being line 12, page 1, of the printed bill,
after the word ‘‘discretion’® and before the*t >’ insert the following:

¢, but the arrangement of the calendar, the regulation of the order of business, the set-
ting of an aetion, motion or proceeding down for hearing or trial, the arraignment of the ac-
cused in a criminal action or the fixing of bail, shall not he construed as a ruling or order in-
volving diseretion within the meaning of this proviso’’.

It appears to us that if our present statute be amended as provided in the foregoing bill
in accordance with the latest rulings of the supreme courf and further amended as above sug-
gested, an orderly and definite procedure easy to be understood and followed by the bench and
bar will be provided, which will save to litigants and their counsel all rights to which they are
entitled in the matter of selecting the judge before whom they desire to try a case, and will put
a stop to numerous cases being taken to the supreme court on the ground that the trial court
has committed error in construing the statute.

Checked with statutes and/or decisions by Senators Palmer and Hastings, and Repre-
sentatives Falknor and Soule.

“NOTE: " We recol
to:the fees to ba'paid to'd
never been specifically r
140 of the Laws 0f1907,
repesling clause either g

Checked with statc
tatives Falknor and Soul
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> 13 of section 1 of the printed bill, same being line 19 of the original bill,
vord “husband” insert the words ‘“or wife”. .
: 13 of Section 1 of the printed bill, same being line 20 of the original bil},
vords “no husband” and before the comma {,) insert the words “or wife”.
: 14 of section 1 of the printed bill, same being line 21 of the original bill,
rord “mother” insert a comma (,) and the words “or husband or father,”.

E. B. PaALMER, Acting Chairman.

meur in this report: Paul W. Houser, C. G. Heifner, W. G. Hartwell,
ray, Fred W Hastings, Reba J. Hurn, Ralph Metcalf.
otion of Senator Wray, the report of the commlttee was adopted
or Ca.rlyon was called to preside. : -
stion of Senator Palmer, the committee amendments were adopted
ecretary called the roll on the final passage of Semate Bill No. 52
ed, and it passed the Senate by the following vote:
voting aye were: Senators Barclay, Barmes, Carlyon, Colburn,
11, Hastings, Heifner, Hurn, Karshner, Kirkman, Lunn, McCauley,
Morgan, Murphy, Myers, Norman, Palmer, Post, St. Peter, Shaw,
itton, Williams, Wilmer, Wray—27.
it or not voting: Senators Cleary, Condon, Conner chh Hart-~
ser, Knutzen, Landon, Morthland QOman, Smith, Somervﬂle, Taylor,
—14.
i1, havmg received ‘the constitutional maJorlty, was declared passed.
bemg no objectlon, the title of the bill was ordered to stand as
of the act. -

jecretary read:

REPORT QOF STANDING COMMITTEE. ’

. SENATE CHAMBER
OLyMpra, WasH., January 20, 1927,
SENT 1 : ' : : : . -
our -Comruittee on Judiciary, to whom was referred Senate Bill No. 61,
in Act relating to the qualifications and justification of personal sureties,

ing Chapter ITX of the Code of Washington Territory  of 1881, have had
mder consideration, and we respectfully report the same back to the Senate

ecommendatmn that it do.pass, with the following amendments:

1 of section 2 of the printed bill, same bemg line 12 of page 1 of the
11 after the word “shall” strike the word “be” and insert m lieu thereof

“have separate property”.

s 3 of section 2 of the printed bill, same be'xng line 14 of page 1 of the
H after the word “‘execution” strike the semi-colon.(;) and insert in liem
comma (,) and the words “unless his wife join with him in the execution
, In which case they must have community property of such required

B B. PALMER, Acting Chairman.

yneur in this report: William Wray, Paul W. Houser, W. G. Hartwell,

urn, C. G. Heifner, Homer L. Post, Fred W. Hastings, Ralph Metealf.

otion of Senator Palmer, the report of the commitiee was adopted."

otion of Senator Palmer, the commitiee amendments were adopted.

lecretary called the roll on the final passage of Senate Bill No. 61

ed, and it passed the Senate by the following vote: ]
: voting aye were: Senators Barclay, Barnes, Carlyon,,Col_bnr
ncwlall, Hartwell, Hastings, Heifner, Hurn, Karshner, Kirkma
:Caliley, Metealf, Morgan, Murphy, Myers, Norman; Oman, Palme;
Poldy, Shaw, Smart, Smith, Somerville, Sutton, Williams, Wilme
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Absent or not voting: Senators Cleary, Condon, Conner, Houser, Knut-
zen, Landon, Morthland, Taylor, Westfall—9.

The bill, having received the constitutional majority, was declared passed.

There being no objection, the title of the bill was ordered to stand as
the titie of the act.

The Seeretary read:

REPORT OF STANDING COMMITTEE.

Suxvate CHAMBER,

. . OLYMPLA, WASH., January 18, 1927.
Mz, PRESIDENT: . ’ )

We, your Committee on Judiciary, to whom -was referred Senate Bill No. 64,
entitled “An Act relating to the disqualification of judges of the superior court, and
providing for change of venue or change of judges on account thereof, and amending
Chapter 121 of the Laws of 1911.”, have had the same under consideration, and we
respectfully report the same back to the Senate with the recommendation that it do
pass-with the following amendment:

In line 12 of section 2 of the-printed bill, same being line 8 of page-2 of the

_original bill, after the word “discretion” and before the. colon (:) insert the

following: A comma  (,) and the following words “but the arrangement of the
calendar, the setting of an action, motion or proceeding down for hearing or trial,
the arra.ignmeni: of the accused in a criminal action or the fixing of bail, shall not
be construed as a rulmg or order involving discretion within the meaning of this
proviso”.

In line 13 of section 2 of the printed bill, same bem¢ line 10 of page 2 of the
original bill, after the word -“one’” insert the word. “such”.

. E. B. PALMER Acting Chairman.

‘We concur in this report: William Wray, Paul W. Houser, Ralph Metcalf, W.

G. Hartwell, C. G. Heifner, Fred W. Hastings, Daniel Landon, Reba J. Hurn.

On motion of Senator Palmer, the report of the committee was adopted.

On motion of Senator Palmer, the committee amendments were adopted.
The Secretary called the roll on the final passage of Senate Bill No. 64

28 apdended, and it passed the Senate by the following vote:

Those voting aye were: Senators Barclay, Barnes, Ca.rlyox;, Colburn,

! ,Davis 'Finch, Hall, Hartwell, Hastings, Heifner, Houser, Hurn, Karshner,
- Kirkman, Lunn, McCauley, Metealf, Morgan, Murphy, Myers, Norman, Oman,
Palmer, Post, St. Peter, Shaw, Smart, Smith, Satton, Williams, Wilmer,
“Wray-—32.

- Absent_or not voting: ’Senators Cleary, Condon, Comner, Knutzen,
Léndon, Morthland, Somerville, Taylor, Westfall—39. o

The bill, having received the constitutional 'majority, was declared passed.
“’There being no objeetion, the title of the bill was ordered to stand as
the title of the act. ’ .

“The Secretary read:

REPORT OF STANDING COMMITTEE.

SeNATE CHAMBER,
OrvymPpia, WASH., January 19, 1927,
MR .PRESIDENT.
We, ‘Your Committee on Judiciary, to whom was referred Senate Bill No. 81,
entxtled ‘An Act relating to awarding and setting off property of decedents to sur-
g‘ spouses, and amending Section 103 of Chapter 156 of the Laws of 1917, and
‘certain act.”’, have had the same under consideration, and we respect-
éport.the same back to the Senate with the recommendation that it do pass
he::following amendments: :
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SESSION LAWS, 1927. [Cur. 145,

Section 1981, If said property consists of live
stock, the maintenance of which at the place where
kept is wasteful and expensive in proportion to the
value of the animals, or consists of perishable prop-
erty liable, if kept, to destruction, waste or great
depreciation, the person, firm or corporation hav-
ing such lien may sell the same upon giving ten days’
notice.

Passed the Senate January 19, 1927.

Passed the House February 2, 1927.

Approved by the Governor February 16, 1927.

CHAPTER 145.

{S. B. 64.]

CHANGE OF VENUE OR OF JUDGES.

AX Acr relating to the disqualification of judges of the superior
courts, and providing for change of venue or change of judges
on account thereof, and amending Chapter 121 of the Laws
of 1911.

Be it enacted by the Legislature of the State of
Washington:

Secrion 1. That section 1 of chapter 121 of the
Laws of 1911, page 617 (section 209-1 of Reming-
ton’s Compiled Statutes; section 8546 of Pierce’s
1919 Code), be amended to read as follows:

Section 1. No judge of a superior court of the
State of Washington shall sit to hear or try any
action or proceeding when it shall be established,
as hereinafter provided, that such judge is preju-
diced against any party or attorney, or the interest
of any party or attornecy appearing in such cause.
In such case the presiding judge shall forthwith
transfer the action to another department of the
same court, or call in a judge from some other court,
or apply to the governor to send a judge, to try the

B 20



Cix. 145.] SESSION LAWS, 1927.

case; or, if the convenience of witnesses or the ends
of justice will not be interfered with by such course,
and the action is of such a character that a change
of venue thereof may be ordered, he may send the
case for trial to the most convenient court: Pro-
vided, That in eriminal prosecutions the case shall
not be sent for trial to any court outside the county
unless the accused shall waive his right to a trial by
a jury of the county in which the offense is alleged
to have been committed.

Src. 2. That section 2 of chapter 121 of the
Laws of 1911, page 617 (section 209-2 of Reming-
ton’s Compiled Statutes; section 8547 of Pierce’s
1919 Code), be amended to read as follows:

Section 2. Any party to or any attorney appear-
ing in any action or proceeding in a superior court,
may establish such prejudice by motion, supported
by affidavit that the judge before whom the action
is pending is prejudiced against such party or attor-
ney, so that such party or attorney cannot, or be-
lieves that he cannot, have a fair and impartial trial
before such judge: Provided, That such motion and
affidavit is filed and called to the attention of the
judge before he shall have made any ruling whatso-
ever in the case, either on the motion of the party
making the affidavit, or on the motion of any other
party to the action, of the hearing of which the
party making the affidavit has been given notice, and
before the judge presiding has made any order or
ruling involving discretion, but the arrangement of
the calendar, the setting of an action, motion or pro-
ceeding down for hearing or trial, the arraignment
of the accused in a criminal action or the fixing of
bail, shall not be construed as a ruling or order
involving discretion within the meaning of this
proviso: And provided, further, That no party or

attorney shall be permitted to make more than one
—5
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Statutes
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. SESSION LAWS, 1927, [CH. 146-147,

such application in any action or proceeding under
this act.

Passed the Senate January 21, 1927,

Passed the House February 2, 1927.

Approved by the Governor February 16, 1927.

CHAPTER 146.

[S. B. 65.]
CORPORATION FEES.

AN Aot relating to fees to be paid to the Secretary of State by
corporations, and repealing Chapter LXX of the Laws of 1887.

Be it enacted by the Legislature of the State of
Washington: '
Sectron 1. That chapter LXX (70) of the Laws
of 1897, pages 134-135, is hereby repealed.
Passed the Senate January 19, 1927,

Passed the House February 2, 1927.
Approved by the Governor February 16, 1927,

CHAPTIER 147.

[S. B, 66.]

VACANCIES IN THE OFFICE OF JUSTICES OF THE PEACE.

AN~ Act relating to vacancies in the office of justices of the peace,
and repealing certain acts in relation thereto.

Be it enacted by the Legislature of the State of
Washington: ‘

Secrron 1. That sections 1696 to 1701, both in-
clusive, of the Code of Washington Territory of
1881, are hereby repealed.

Passed the Senate January 19, 1927,

Passed the House February 2, 1927,

Approved by the Governor IFebruary 16, 1927.
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§ 209-1%

to grant a change of venue in a loeal
action, primarily triable in the home
county of defendant, where due to
Iocal prejudice, the demands of justice
justify the change: North Bend Lum-
Co, v. Seattle, 147 Wash. 330, 266 Paec.
156,

Under this seetion, subd, 2, the court

1; L. ’11, p. 617, § L.]

Cited in 76 Wash. 461, 136 Pac. G78;
TP Wash. 0, 137 Pae. 304; 77 Wash.
632, 634, 138 Pac. 291; 78 Wash. 202,
138 Pac, 869; 78 Wasgh, 203, 139 Pac,
60; 82 Wash., 421, 422, 144 Pac. 530;
83 Wash, 87, 89, 145 Puc. 66; 87 Wasgh.
605, 152 Pae, 1; 88 Wash, 345, 346,
158 Pac. 7; 88 Wash, 370, 153 Pac,
372; 95 Wash. 511, 164 Pac. 62; 95
Wash, 647-653, 164 Pac. 198; 06 Wagh.
36, 104 Tac. 595; 102 Wash, 275, 172
Pac. 1156; 108 Wash. 509, 510, 180
Pac. 481; 108 Wash. 637, 185 Pac. 628
131 Wash, 283, 190 Pac 321; 112
Wash., 573, 192 Pac, 035; 114 Wash.
338, 195 Pac. 26; 115 Wash, 186, 196
Tae, 651; 121 Wash. 612, 613, 209 Pac.
1007, 1098; 122 Wash, 40, 210 Pae.
675; 125 Wash, 56, 215 Pac. 44; 125
Wash. 296, 208, 216 Pac. 17, 18; 127
Wash, 102, 219 TPae, 862, 863: 131
Wash, 451, 230 Pac. 155; 137 Wash.
22, 241 Pac. 302; 139 Wash, 127, 128,
245 Pae, 930, 931.

Disqualification or prejudice of judge:
See Remington’s Digest, Venue, § 18;
Slate ox rel. Nelson v. Yakey, 64

170

PROCEDURE IN COURTS OF RECORD

§ 209-1.* Prejudice of judge—Change of venue.
a superior court of the state of Washington shall sit to heap
try any action or proceeding when it shall he established, as liepg
inafter provided, that sueh judge is prejudiced
or attorney, or the interest of any party or attorney appearing i
such cause. In such case the presiding judge shall forthwith traps.
fer the action to another department of the same court, or
judge from some other court, or apply te the governor
a judge, to try the case; or, if the convenience of witnesses or the
ends of justice will not be interfered with by such course, and the
action is of such a character that a change of venue thereof may
be ordered, he may send the case for trial to the most convenient
court: Provided, that in eriminal prosecntions the case shall not
be sent for trial to any court outside the county unless the aceused
shall waive his right to a trial by a jury of the county in whieh
the offense is alleged to have been committed.

[Tig,

s warranted n granting o chay,
ar action against a city thereiy
Lo local prejudice in favor of 4
Ia.

1 O\\!i]']'
1C eity,
Weight of newspaper articleg
evidence of prejudice againgg .
cused entitling him to ol

?lllne
venue. 18 Amn. Cas. 789, ° °

No judge o
o1

against any Party

call in g
to send

[1. °27, p. 128, §

Wash. 511, 117 Paec. 265; Bedolfe v
Bedolfe, 71 Wash, GO, 127 Tac. 594;
State ex rel. Russell v, Superior Cou Ly
77 Wash. 631, 138 Pac. 291: State v,
Sefrit, 82 Wash. 520, 144 Pace. 72
State ex rel, Wowell v, Superior Courl;
82 Wash, 356, 144 Pac. 291; Coop
v. Cooper, 83 Wash, 85, 145 Pae. 00
State ex rel. Hamnchohl v, Superior
Court, 85 Wash. 663, 149 Pae. 10;
State ex rel, Nixon v. Superior Court,
87 Wash. 603, 152 Pac. 1; State ox
rel. G'Phelan v, Superior Cowrt,
Wash. 669, 163 Pae, 1078; State eX
rel. Swan v. Superior Court, 95 Wash,
A10, 1G4 Pae, 62; State ex rel. Talens
v. Holden, 06 Wash, 35, 164 Pae. 5%
State ex rel, Foster v. Superior Cour
85 Wash, 647, 164 Pae. 198; State ©
rvel. Sheehan v, Reynolds, 111 Wash,
281, 100 Tac. 321; State ex rel. Cody
v. Superior Court, 112 Wash, 571, 192
Pae. 135; State ex rel. Davis v, Supe:
rior Court, 114 Wash. 335, 195 Paé.
25; State v. Vanderveer, 115 wash
184, 106 Pac. 630; State ex rel. Lir
ley v. Grady, 116 Wash. 539, 190 Pa




. el Douglas v. Superior

tate o8 T 611, 209 Pac. 1007;
1 1. Nissen v. Superior Court,

X ”34'07 210 Pae, 674; Howland
] )

Wash, Ji, 480, 218 Pac. 864;
Days li?,,:f?:;?g, 125 Wash. 51, 215

state  ex rel. Butiniek v,
5 il 531 Wash. 10, 219
. State ex rel. Carpenter v.
,C()u[’[:, 131 Wash, 4.48, 230

and for change, consent
fe(}us}zl?,m and time for demand:
ex rel, Cummings v. Superior
King County, 5§ Wash. 518, 32
451, T71; Rector v. Thompson, 26
. 400, 67 Pac. 86; State ex rel.
hyre v. Clifftord, 65 Wash, 313, 118
40; State ex rel.- Jones v. Qay,
sh. 629, 118 Pac. 830; Bedolie
edolfe, 71 Wash. 60, 127 Pac, 504;
¢ ex rel. Beeler v, Smith, 76 Was).
0,-138 Pac. 678; Fortson Shingle Co.
Skagland, 77 Wash. 8, 137 Pac. 304;
¢ ex rel. Deavers v, Trench, 78
ash. 260, 138 Paec. 869; State ex rel.
Gourley v, Smith, 78 Wash. 202, 139
i Nance v, Woods, 79 Wash,
88,140 P’ac. 323; State ex rel. Stevens
Superior Court, 82 Wash. 420, 144
¢.:530; Cooper v, Cooper, 83 Wash.
45 Pac. 66; State ex rel. Nixon v,
perior  Courf, 87 Wash, 603, 152
1; State ex rel. Talens v. Holden,
Wash. 35, 164 Paec, 505; State ex
Poussier v. Superior Court, 98
- 565, 168 Pac, 164; State ex rel,
v. Bell, 101 Wasl. 133, 172
21; State ex rel. Punham v,
Court, 106 Wash. 807, 180
4815 Siate ex rel. Mead v, Su-
or Court, 108 Wash. 430, 185 Pac,
tate ox rel. Owen v. Superior
ourt, 110 Wagh, 49, 187 Tac. T08;
tate ax 1ol Davis v, Superior Conrt,
¢ Wash. 335, 195 Pac, 25; State v,
tan erveer, 115 Wash. 184, 196 Puae.
s State ex rel, Douglas v, Superior
Seort 121 Ywagl. 611, 209 Pac, 1007,
Clark, 125 Wash, 204, 218

=

~

)Ente v,

oo 175 Dodson, In re, 135 Wash, 625
M8 Pac grg, ,

The determination of -a guardian’s

8 209.-9.%
g appeaz'ing in

VENUR OF ACTIONS

§ 200-2¢

fees under Hew Vhep, Stat., § 1586, is
net a new “proceeding” within the
‘meaning of the statute authorizing a
change "of judges in any action or
“proceeding,” upon the filing of an af-
fidavit of prejudice: Ieslio’s Iistate,
In re, 137 Wash, 20, 241 Pae. 301,

A stay of execution after sentence
of death to determine whether the con-
demned has become insane since his
trial and sentence, is not “an action or
proceeding” within this section; since
a court may eontrol its own execttion
and it is a matter directed to the

- conscience and discretion of the judge:

State ex rel. Alfani v. Superior Court;
139 Wash, 125, 245 Pae. 920,

An application for a change of verue
on account of the prejudice of a judge
must be made at the party’s first ap-
pearance in the canse before a ruling
involving discretion; and the submis.
sion of a will to probate and issnance
of letters testamentary thereon waives
the right on a subsequent application
to revoke the letters issued and ap-
point an administrator: State ex rel,
Norris v. Reynolds, 154 Wash. 232, 281
Pac, 998, ’

Hearing and determination; See
Remington’s Digest, Venue, § 22; Ward
¥. Moorey, 1 W. T, 104; State ex rel,
Nelson v. Yakey, 64 Wasl. 811, 117
Pac, 265; State ox rel. MeWhorter v.
Superior Court, 112 Wash, 574, 102
Pac. 803,

The court may, where an investiga-
tion is necessary, eontinue the emisc
until such times as the investigation
may he properly made: State ex rel
Giles v. French, 102 Wash, 273, 172
Pac. 1156.

Having determined to call in another
judge in"the cowrt of original jurisdic-
tion he cannot subsequently change Lhe
venue to another court: State ex rel,
Giles v. TFrench, 102 Wash. 273, 172
Pae. 1156. )

Prejudice against officer, stock-
holder, or employee as grownd
for change of venue on applica-
tion of corporation. 63 AJ.R.
1015.

Aflidavit of prejudice. Any party to or any attorney
any action or proceeding in a superior courf, may

- ®Stablish sneh prejudice by motion, supported by affidavit that the

Sdge hefore whom the action is pending is prejudiced against sueh

Party o attorney, so that such party or attorney cannot, or ]Je~__ﬁ-_:’
171




PROCEDURE IN COURTS OF RECORD !f'ffitj{

lieves that he cannot, have a fair and Impartial trial before S
Judge: Provided, that such motion and affidavit is filed and callgy
to the attention of the judge before he shall have made any rulj,
whatsoever in the case, either on the motion of the party makj, -
the affidavit, or on the motion of any other party to the action, of
the hearing of which the party making the affidavit has been gjv%‘
notice, and before the Jjudge presiding has made any order or ruliy,
involving ‘discretion, but the arrangement of the calendar, the Se
ting of an action, motion or proceeding down for hearing or 1
the arraignment of the accused in a criminal action or the ﬁXingi‘
of bail, shall not be construed as a ruling or order involving dis.
cretion within the meaning of this proviso: And provided, furthe, |
. pa

that no party or attorney shall be permitted to make more thay
" one such application in any action or proceeding under this
[L. 27, p. 129, § 2; L. 11, p. 617, § 2.]
Cited in 77 Wash. 632, 634, 138 Pac. perior Court, 88 Wash. 344, 153 Pae
201; 83 Wash. 89, 145 Pac. 66; 85 7. See, also, State v. Reese, 112 Wash
Wash. 664, 149 Pac. 16; 87 Wash. 605, 507, 192 Pac. 934.
152 Pae. 1; 88 Wash, 670, 671, 153 Pac. This section permits of an affidavit
1078; 95 Wash, 647, 164 Pac. 198: 96 upon information and belief: State
Wash. 36, 164 Pac. 595; 106 Wash.  ex rel. Dunham v, Superior Court, 195
309, 510, 180 Pac. 481; 108 Wash. Wash. 507, 180 Pac. 481 .
637, 185 Pac. 628; 111 Wash. 283, 190 Where a motion for change of venue
Pac. 321; 122 Wash, 410, 210 Pac. granted without notice, was vacated,

675; 125 Wash. 56, 215 Pac. 44; 125  second motion thereupon filed ‘is not
Wash. 295, 296, 208, 216 Pac. 17, 18; an abandonment ‘of the first, withyy
154 Wash. 320, 282 Pac. 70. the statute prohibiting more than oy
The last clause must be construed  application; since, if ‘well taken, the
to apply only when the accused ex- first should have bheen granted, and it
pressly consents to be tried in another  not well taken, it was abortive ‘and of
county: State ex rel. Howard v. Su. no legal effect: Id. : :

trig

act; .

§ 210. To what venne changed—Only one allowed. If ‘a-motion
for a change of the place of trial he allowed, the change shall be
made to the county where the action ought to have been com.
menced, if it be for the eause mentioned in subdivision 1 of seetion
209, and in other cases to the most convenient county where the
cause alleged does not exist. Neither party shall bhe entitled to
more than one change of the place of trial, except for causes not
in existence when the first change was allowed. [L. %69, p. 14, §
53; L. *77, p. 12, § 53; Cd. ‘81, § 52; 2 H. C., § 164.] : ,

Cited in 64 Wash. 512, 513, 117 Pae. Constitutional provisions—Jury.  of
265; 65 Wash. 314, 315, 118 Pac. 40; vicinage: See Remington’s Digest,

65 Wash. 630, 631, 118 Pac. 830; 69 Crim."Law, § 29-2; State ex rel. 0-
Wash. 262, 124 Paec. 688; 70 Wash Phelan v, Superior Court, 88 Wash,

362, 126 Pac. 926; 71 Wash, 61, 127 669, 153 Pac. 1078
Pac. 594; 82 Wagh. 358, 144 Pac. 201,
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