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I. SUPPLEMENTAL STATEMENT OF THE CASE

A. Facts pertaining to the affidavit of prejudice issue raised in the
petition for review.

On February 13, 2010, Plaintiff Rolfe Godfrey (the Respondent

before this Court) suffered a laceration of his left thumb when a bottle of

Chateau Ste. Michelle wine he was opening broke in his hand.  CP 690.  At

the  time  of  his  injury,  Godfrey  was  working  as  a  bartender  at  an  Olive

Garden restaurant in Tacoma.  RP 1109.  On September 20, 2012, Godfrey

filed  a  complaint  for  personal  injuries  against  Chateau  Ste.  Michelle  and

Saint-Gobain Wine Containers (the Petitioners before this Court), in Pierce

County Superior Court.  CP 1-8.

On December 19, 2013, the case was reassigned to the Honorable

Katherine Stolz.  CP 157.  On January 6, 2014, Judge Stolz granted a

stipulated motion and entered an order (1) extending the disclosure deadline

for Petitioners’ witnesses, (2) establishing a separate deadline to disclose

Petitioners’ expert opinions, (3) extending the rebuttal witness disclosure

deadline, and (4) excepting the disclosure of Petitioners’ examining

physician report from the disclosure deadlines.  CP 158-59.1

On March 3, 2014, after moving to continue the trial date for a

second time, Godfrey filed an affidavit of prejudice2 and related motion for

1 The original deadlines had been established by a case scheduling order, and the Pierce
County Local Rules provide that a trial court may delay compliance with such deadlines
only for good cause.  PCLR 3(e).

2 RCW 4.12.050 was amended in 2017 and no longer requires the party seeking
disqualification to file an affidavit stating that the assigned judge is prejudiced against such
party.  Laws of 2017, ch. 42, § 2.  But the prior version of the statute governed the trial
court’s decision on Mr. Godfrey’s affidavit of prejudice, and also governs Mr. Godfrey’s
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reassignment under RCW 4.12.050.  CP 791-94.  On March 7, 2014, after

hearing argument, the trial court denied Mr. Godfrey’s motion, finding that

the order entered on January 6 was discretionary within the meaning of the

statute.  CP 205-06.3  On March 21, after hearing further argument, the trial

court denied Godfrey’s motion for reconsideration of that ruling.  CP 244-

45.  The trial court amended the case schedule that same day, setting May

12, 2014, as the deadline for the exchange of witness and exhibit lists;

setting August 29, 2014, as the deadline for the parties’ Joint Statement of

Evidence;  and  modifying  the  date  for  trial  to  commence,  from  July  7  to

September 29, 2014.  CP 246.

B. Facts pertaining to Godfrey’s attempt to revive his challenge to
the trial court’s sanctions order.

On July 10, 2014, the trial court entered a pretrial order that (in

relevant part) directed the parties to abide by the case schedule deadline for

the submission of the Joint Statement of Evidence.  CP 462, 464.  On August

22 the trial court granted a summary judgment dismissal of Godfrey’s

design defect, breach of warranty, and failure-to-warn claims, while

appeal. See State v. Lile, 188 Wn.2d 766, 775 n.5, 398 P.3d 1052 (2017) (concluding that
the 2017 amendment is not retroactive).  Petitioners therefore will use the pre-2017
“affidavit of prejudice” nomenclature.

3 During the argument, counsel for Godfrey agreed that if the order had not been based
on a stipulation of the parties, “I would agree with Your Honor that there would have been
a discretionary ruling.”  CP 219 (Hearing Transcript March 7, 2014 at 4:23-5:2). The trial
court also found a stipulated order entered on January 7 by a Superior Court Commissioner,
requiring Godfrey to undergo a CR 35 examination, to have been discretionary.  Petitioners
are not relying on that order in this proceeding.
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denying summary judgment on Godfrey’s manufacturing defect claim.  CP

689-90.4

On August 25, Godfrey provided Petitioners with witness and

exhibit lists.  CP 483, 488.  Godfrey’s exhibit list included three

exhibits numbers 13, 14, and 15 collectively comprising over 11,000

pages of documents: (1) Exhibit 13, consisting of all of the documents

produced during discovery by Ste. Michelle (7,831 pages); (2) Exhibit 14,

consisting of all of the documents produced during discovery by Saint-

Gobain (1,226 pages); and (3) Exhibit 15, consisting of all of the documents

produced by Godfrey’s employer, Darden Restaurants (2,599 pages).  CP

339.  On August 26, Godfrey provided the format of the Joint Statement of

Evidence, with the same exhibits.  CP 490.

The Joint Statement of Evidence was due on August 29.  CP 246.

That morning Petitioners’ counsel emailed Godfrey’s counsel the

Petitioners’ portion of the joint statement, including objections to Godfrey’s

exhibits.  CP 316-18, 446, 452-53.5  Godfrey did not provide his objections

to Petitioners’ exhibits, nor did he file the joint statement.  CR 446-47, 452.6

Petitioners then filed their portion of the joint statement.  CP 314, 446-47,

494.

4 Godfrey did not appeal from the dismissal of any of these claims.
5 For each of the document production exhibits Exhibits 13, 14, and 15 Petitioners

objected that designating entire document productions resulted in exhibits that “improperly
contain … hundreds of distinct documents.” See CP 316-18 (objections to Exhibits 13, 14,
and 15).

6 It is undisputed that, under the operative orders of the trial court and the Piece County
Local Rules, it was Godfrey’s responsibility, as the plaintiff, to file the joint statement on
behalf of himself and Petitioners.
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On September 12, Petitioners filed their trial brief, raising the issue

of  sanctions.   CP  425-26.   On  September  26,  the  Friday  before  trial,

Petitioners moved for sanctions; Godfrey still had not submitted the Joint

Statement of Evidence or provided objections to Petitioners’ exhibits, and

Petitioners requested that Godfrey not be allowed to introduce into evidence

any document to which Petitioners had objected including Exhibits 13,

14, and 15.  CP 437-42.

The  trial  court  heard  argument  on  Petitioners’  motion  on  the  first

day of trial, and granted it.  RP 77-86.  The trial court emphasized that the

purpose of the joint statement of evidence is not merely a formality or an

index; its purpose is to pare down witnesses, exhibits and objections before

trial so that trial is not reduced to a “guessing game.”  RP 84, 85, 162-63.7

Godfrey filed the joint statement the next day, continuing to identify all of

the documents produced in discovery by Ste. Michelle, Saint-Gobain, and

Darden Restaurants as Exhibits 13, 14, and 15.  CR 527, 529-31

Godfrey’s manufacturing defect claim was tried to the bench.  The

court heard testimony from 12 witnesses called by Godfrey and four

witnesses called by Petitioners, and admitted 43 exhibits proffered by

Godfrey and 35 proffered by Petitioners.  CP 698-702.  Godfrey presented

testimony from two liability experts, William Hamlin and Eric Heiberg.  CP

698.  Godfrey included copies of his Exhibits 13, 14, and 15 the exhibits

7 The trial court later entered a written order memorializing its sanctions ruling.  CP
587-88.  Petitioners do not dispute that the trial court did not include an on-the-record
balancing of the factors set forth in this Court’s decision in Burnet v. Spokane Ambulance,
131 Wn.2d 484, 933 P.2d 1036 (1997).
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containing the entirety of the Ste. Michelle, Saint-Gobain, and Darden

Restaurants document productions in the trial exhibit binders present in

the courtroom, but did not offer those exhibits or any portion of those

exhibits.  CP 598.  The trial exhibit binders also included two exhibits

purporting to summarize alleged “other similar incidence [sic]” and work

order documents produced by Ste. Michelle during discovery, but Godfrey

did not offer those exhibits.  CP 599.

One week after trial concluded, Judge Stolz ruled in Petitioners’

favor.  RP 1660-69.  Petitioners then prepared written Findings of Fact and

Conclusions of Law, and Godfrey filed objections.  CP 614-19.  Judge Stoltz

modified Petitioners’ proposed findings and conclusions, then signed and

entered them on November 7, 2014.  CP 688-697 (copy attached as App. A

to this brief).   In her findings, Judge Stoltz first stated that “[t]he central

disputed issue at trial was what caused the incident bottle to break”:

Plaintiff argued that the bottle was manufactured out of specification
for perpendicularity (or "lean"), which caused it to be damaged
during the bottling process, and that this damage later caused the
bottle to break while it was being opened by Mr. Godfrey.
Defendants argued that the bottle broke because of contact damage
from the corkscrew Mr. Godfrey was using when he attempted to
open the bottle.

CP 690 (FOF No. 5).  Judge Stoltz then observed that Godfrey had tried to

meet  his  burden  of  proof  on  this  issue  through  the  testimony  of  his  two

expert witnesses, Hamlin and Heiberg. Id. (FOF No. 6).

Judge Stoltz found that Hamlin’s testimony shed no light on the

issue.  CP 691 (FOF No. 6).  That left Heiberg, and Judge Stoltz found his

testimony unpersuasive for four reasons:
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The Court does not find Mr. Heiberg's opinion persuasive. First,
there was persuasive evidence at trial that significant differences
exist between flat glass (Mr. Heiberg's area of prior experience) and
container glass (the specialty of defense expert Rick Bayer, …),
including  the  types  of  stresses  that  act  upon  flat  and  container
glasses. Second, Mr. Heiberg's measurement methodology of the
incident bottle was not reliable because he did not use accepted
industry standards to measure the bottle; instead he measured the
bottle while it rested on a wooden conference table, rather than
placing it upon a machine-ground metal plate (which was the
method employed by Mr. Bayer, who derived different
measurements). Third, the Court finds persuasive the testimony by
defense experts that, even if Mr. Heiberg's underling measurements
were correct, his perpendicularity calculations combining the effects
of "out of round" and "rocker bottom" would only be justified in the
unlikely event that those two conditions lined up exactly -- i.e., that
the incident bottle was out of round and had a rocker bottom that
each caused it to lean in the exact same direction and that it was
equally likely that two such conditions would cancel each other.
Fourth, the Court also finds persuasive the testimony of defense
experts that a small crack or other defect in the top of the incident
bottle that weakened the glass would not have withstood the stress
exerted by the cork once it was inserted into the bottle, and that the
bottle under Plaintiff's theory, would therefore have broken long
before it reached Mr. Godfrey.

CP 691-92 (FOF No. 8) (emphasis added).

Following the entry of a final judgment on December 1, 2014, CP

765-66), Godfrey appealed. Godfrey did not assign error to any specific

finding of fact, only to the entry of the findings of fact and conclusions of

law. See Brief of Appellants at 3 (Assignment of Error No. 5).  Godfrey did

not state an issue challenging any of the trial court’s findings of fact, and

also did not present any argument challenging any of those findings.
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Godfrey  challenged  only  the  trial  court’s  denial  of  the  motion  for

reassignment, and the trial court’s sanctions order.8

Division Two reversed, holding that the trial court erred in denying

Godfrey’s motion for reassignment under RCW 4.12.050. See 195 Wn.

App. 1007, 2016 WL 3944869, at *2-3 (July 19, 2016).  Division Two did

not reach the sanctions issue.  Petitioners sought review, and their petition

was held pending this Court’s decision in State v. Lile, 188 Wn.2d 766, 398

P.3d 1052 (2017).  Following that decision, this Court granted review and

remanded to Division Two “for reconsideration in light of” this Court’s

decision in Lile. See 189 Wn.2d 1016, 404 P.3d 498 (Table).  Godfrey’s

answer had requested review of the sanctions issue, but had not provided a

statement of the issue and had not addressed the criteria for review under

RAP 13.4(b); this Court’s remand order did not address the sanctions issue.

Following supplemental briefing addressing Lile, Division Two

reinstated its reversal. See No. 46963-4-II, 6 Wn. App.2d 1046, 2018 WL

6813964 (Dec. 27, 2018).  Petitioners again sought review.  Godfrey’s

answer again requested review of the sanctions issue, and again did not

provide a statement of the issue or address the criteria for review under RAP

13.4(b).  This Court granted the petition and, as before, did not address the

sanctions issue.

8 Also on December 1, 2014, the trial court granted Petitioners’ motion for an award of
fees and costs and imposed a $10,000 sanction on Mr. Godfrey’s counsel, as anticipated
by its prior sanctions ruling.  CP 761-62.  Godfrey’s counsel separately appealed that
ruling.  Petitioners do not believe that counsel has preserved his challenge to that sanction.
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II. SUPPLEMENTAL ARGUMENT
A. The evolution of the affidavit of prejudice statute confirms that

the Legislature intends that rulings of the sort at issue here be
treated as discretionary.

The parties have previously briefed how to interpret RCW 4.12.050,

including the import of this Court’s decision in State v. Lile.  The fullest

development of Petitioners’ analysis of these matters will be found in their

Petition for Review (filed March 15, 2019), and in their Supplemental Brief

to the Court of Appeals (filed February 13, 2018) following this Court’s

remand for reconsideration in light of State v. Lile.

This Court observed in Lile that, in amending the judicial

disqualification statute in 2017, the Legislature “did not depart from its

basic discretionary/nondiscretionary framework.” Lile, 188 Wn.2d at 775

n.5.  What has been missing from prior analyses, by either Godfrey or

Petitioners, is an examination of the evolution of what eventually became

that “basic … framework,” presently codified at RCW 4.12.050.  Petitioners

now set forth the result of their examination of that statutory evolution,

which confirms that the Legislature intended for rulings of the sort at issue

here to be treated as discretionary.

1. For purposes of determining legislative intent under this
Court’s context rule of statutory interpretation, the
context of a statute includes a legislative statement of
purpose.

The meaning and application of a statute is determined de novo from

the  statute’s  language  and  context  in  order  to  carry  out  the  Legislature’s

intent. Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12,
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43 P.3d 4 (2002) (adopting the “context” rule for statutory interpretation).

Ascertaining legislative intent includes consideration of “ ‘all that the

Legislature  has  said  in  a  statute  and  related  statutes  which  disclose

legislative intent about the provision in question’ … [and] an enacted

statement of legislative purpose is included in a plain reading of a statute.”

G-P Gypsum Corp v. Dep’t of Revenue, 169 Wn.2d 304, 309-310, 237 P.3d

256 (2010) (quoting Campbell & Gwinn, supra).9

2. The original Territorial disqualification statute was part
of the venue section of the judicial code.  In 1911 the
Legislature separated the disqualification statute from
the venue section, and replaced an appearance-of-
fairness test with actual “prejudice,” which could be
established by filing an affidavit of prejudice.

The territorial predecessor to the judicial disqualification statute was

adopted in 1854, as part of the venue statute.  Code of 1854 §16, at 134

(App. B-3).10  It provided for a change in judge “[w]hen the judge shall be

interested in the action, or connected by blood or affinity with any person

so interested, nearer than in the fourth degree” or when a party filed an

affidavit “stating that the judge … [is] so prejudiced against him, that he

cannot expect an impartial trial[.]” Id.  A party  was  entitled  to  only  one

9 As Petitioners will show, an additional facet of the context analysis for this case
involves tracing the evolution of what is now RCW 4.12.050 through a series of changes
predating the establishment of the Revised Code of Washington in 1951.  The codes that
preceded the “RCW” have a complex history, ably set forth by Seattle University Law
School Reference Librarian Kelly Kunsch in his 1989 article, “Statutory Compilations of
Washington,” found at 12 Univ. of Puget Sound L. R. 285.

10 For the Court’s convenience, the key portions of the statutory evolution have been
reproduced in Appendix B to this brief, in chronological order.  That appendix has been
internally paginated, and Petitioners will provide a parallel cite to that appendix, and
specifically to the internal pagination.  Thus, the parallel appendix cite for §16 of the Code
of 1854 is “App. B-3.”
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change of judge absent a new disabling fact. Id. §17 (also at page 134).  The

three specified bases to disqualify judges went to the core of whether a judge

could be fair and impartial, and anticipated later due process and appearance

of fairness decisions: a financial stake in the ultimate outcome; blood

relationship to a party; or a pre-existing prejudice against one of the parties

in the pending proceeding.11  The early decisions focused on these and

similar issues.12

This  territorial  scheme  was  substantially  carried  forward  after

Washington became a state.  By 1909, as § 209 of the Remington &

Ballinger Code, the statute read:

The court may, on motion, in the following cases, change the place
of trial, when it appears by affidavit or other satisfactory proof…

* * * *
4. That from any cause the judge is disqualified; which
disqualification exists in either of the following cases:  In an action
or proceeding to which he is a party, or in which he is interested;
when he is related to either party by consanguinity or affinity within
the third degree; when he has been of counsel for either party in the
action or proceeding.

11 This Court recognized early on that personal bias of a decision-maker can violate due
process. State ex rel. Barnard v. Seattle Board of Ed., 19 Wash. 8, 52 P. 217 (1898)
(recognizing due process right to an impartial decision-maker who had not made up his
mind before hearing the case).  Later Washington decisions are in accord that bias, personal
interest, or prejudgment of a case or party are not tolerated, whether under appearance of
fairness or due process principles. See, e.g., Tatham v Rogers, 170 Wn. App. 76, 90-92
(due process), 92-96 (appearance of fairness), 283 P.3d 583 (2012).

12 For instance, in State ex rel. Cougill v. Sachs, 3 Wash. 691, 20 P. 446 (1892) (which
appears to be the first Supreme Court decision to address judicial disqualification after
Washington became a state), this Court vacated a decision by a superior court judge who,
though he had been disqualified because he had represented the defendant in the matter
before being elected to the bench, nevertheless had subsequently granted a motion by the
defendant’s new attorney to vacate a judgment entered by a pro tem judge who had been
properly accepted in writing by the parties and had taken over the case. Id., 3 Wash. at
694-695.
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1 REMINGTON & BALLINGER’S ANNOTATED CODES AND STATUTES OF

WASHINGTON, § 209 at page 241 (1909) (App. B-5).  Parties continued to

be limited to one change, absent a new disabling fact, id. §210; parties could

also stipulate to a change of “the place of trial,” in which case the court to

whom the application was made had to order the change. Id. §216 at page

242 (App. B-6).

The disqualification statutory status quo remained in place until

1911, when the Legislature passed Senate Bill No. 230. See App.  B-7

through B-10 (bill, journal, and session law).  The 1911 revision severed

judicial disqualification from the general change of venue provisions,

and of particular importance to the resolution of this case replaced the

appearance of fairness-type specifications with a single “prejudice” test,

which could be satisfied with an affidavit that alleged:

…the judge before whom the action is pending is prejudiced against
such party or attorney, so that such party or attorney cannot, or
believes that he cannot, have a fair and impartial trial before such
judge: Provided, further, That  no  party  or  attorney  shall  be
permitted to make more than one application in any action or
proceeding under this act.

Senate Bill No. 230 (1911) (App. B-7); Laws of 1911, Ch. 121 (App. B-10).

3. Problems with the 1911 changes ultimately led to a major
revision in 1927, resulting in the statutory structure for
disqualification that still prevails today.  This change was
recommended by a Joint Committee on Revision of Laws
established in 1925, and that Committee’s Note
explaining the reasons and goals for the change was a
part of the bill enacted by the Legislature.

The 1911 changes did not specify a time-frame or procedural

posture after which such an affidavit would be untimely.  This omission all
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too rapidly produced a problem, involving a literal reading of the statute

that would have allowed a party to file their affidavit “at any time prior to

the entering of the judgment” once they got a ruling they did not like. State

ex rel. LeFebvre v. Clifford, 65 Wash. 313, 315-316, 118 P. 40 (1911).13

Clifford began what proved to be a series of nine Supreme Court decisions

in just over a decade, which led in turn to the study of the statute by the

“Joint Committee on Revision of Laws” (the “Joint Committee”).

The Joint Committee was created by the passage of Senate Joint

Resolution No. 6 during the regular session of the 19th Legislature in 1925.

See Senate Journal entry for Jan. 1, 1926 (reciting the history of the creation

of  the  Joint  Committee  the  year  before)  (App.  B-12  &  13).14  The  Joint

Committee was composed of three members each of the Senate and the

House, and was charged with review of all laws and proposing changes to

those “manifestly obsolete or in need of revision.” Id.  Their proposed bills

and accompanying “Notes” were checked by two members of each

chamber.  The “Notes” were integral to the Committee’s proposed bills,

including being part of the bill document itself.  Legislators voting for a bill

13 Clifford rejected that literal reading as contrary to “the evident intention of the
Legislature that [an] … objection should be made orderly and in time, to the end that there
should be no undue interference with the administration of justice, while at the same time
parties litigant should be protected against prejudiced judges.”  65 Wash. At 316.

14  The  only  legislative  document  uncovered  from  1925  simply  described  SJR  6  as
having originated from the Committee on Rules and Joint Rules. See App. B-11 (undated
document).  The recital of the history is set forth in Senate Joint Resolution No. 5, providing
for  the  continuation  of  the  Joint  Committee  for  another  year,  which  was  passed  by  the
Senate on January 1, 1926.  The Joint Committee is referred to in the Senate Journals
through 1929; the State Law Library librarian found no references to it after the 1929
session
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recommended by the Joint Committee were voting to endorse the

explanatory “Note” as well as the statutory text.

The 1927 revision to the disqualification statute was a response to

the nine Supreme Court decisions since the passage of the 1911 statute, as

detailed in the Joint Committee’s “NOTE” (“Note”) incorporated into

Senate Bill 64 ( App. B-14 through B-17).  Senate Bill 64 and its Note were

“[c]hecked with statutes and/or decisions by Senators Palmer and Hastings,

and Representatives Falknor and Soule.” Id.  The Note identified the need

to restore clarity to Washington’s disqualification law, which had been lost

as the Supreme Court struggled with the changes made in 1911.  Note, 3

(App. B-15).  The Note quoted at length from State v. Clark, 125 Wash.

294, 216 P. 17 (1923), in which the Supreme Court first acknowledged the

confusion created by its decisions, and then articulated what the Justices in

that case evidently believed to be the correct query for deciding if a prior

trial court decision has foreclosed a subsequent affidavit of prejudice:

[T]he question of whether the affidavit was timely presented is not
a question of what actually took place, but of what might have
occurred.

State v. Clark, 125 Wash. at 297, as quoted in the Note (emphasis added)

(App. B-16).

The  Joint  Committee  proposed  to  restore  clarity  by  a  statutory

change “combin[ing]” the Supreme Court’s holding in Clark with  the

Supreme Court’s earlier decision in State ex rel. Mead v. Superior Court,

108 Wash. 636, 185 P. 628 (1919).  Note, 13 (app. B-16).  The Joint

Committee explained that this would be achieved by amending
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Washington’s statute along the lines of a Montana statute that expressly

excepted certain specified decisions from pre-empting an affidavit of

prejudice, “in the interest of making definite and certain the time when an

affidavit of prejudice on the part of a judge must be filed.”  Note, 17

(emphasis added) (App. B-16).  The Joint Committee went on to state that

the specified decisions:

are to all practical intents and purposes administrative rather
than judicial acts and with the possible exception of setting a date
for trial and fixing bail, where the parties disagree, call for the
exercise  of  no  discretion  even,  on  the  part  of  the  judge.  But  even
assuming that in setting a date for trial or fixing bail a judge should
so act as to lead the disappointed party to believe that he cannot have
a fair trial before such judge, would it not be more in accordance
with our ideas of justice to permit the filing of the affidavit of
prejudice afterwards than to compel the party to go to trial before a
judge in which he did not have confidence.

Note, 19 (emphasis added) (App. B-16 and B-17).

4. The declared purpose of the 1927 changes reflected in the
Joint Committee’s Note, to recognize a distinction
between “administrative rather than judicial acts” and
treat  all  of  the  latter  as  discretionary  rulings,  is
effectuated by holding that the grant of the stipulated
motion at issue here was a discretionary ruling.

The Legislature’s declared intent to distinguish, as the Joint

Committee’s Note put it, between “acts that are to all practical intents and

purposes administrative rather than judicial acts[,]” continues to be reflected

in the language of a statute that has remained substantially unchanged since

1927.15  The Joint Committee’s Note substantively corresponds to

15 The amended disqualification statute was codified in volume two of the first edition
of Remington’s Revised Statutes of Washington, §§ 209-1, 209-2, and 210, at pages 170
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contemporary statements of legislative purpose, which play a vital role in

determining legislative intent under the context rule of statutory

interpretation.  The Note demonstrates a legislative intent to distinguish

between acts that are merely administrative and acts that are judicial, by

identifying the former in a list of decisions that will be deemed not

discretionary,  and  which  therefore  do  not  foreclose  a  party  from

subsequently invoking the protections of the statute.

The administrative-judicial act distinction intended by the

Legislature also resonates in this Court’s opinions.  Form orders setting an

initial case schedule are plainly administrative and not judicial acts; they

also are not discretionary rulings under the disqualification statute. See

State v. Parra, 122 Wn.2d 590, 602, 859 P.2d 1251 (1993).  On the other

hand, discovery orders that do not involve a matter of right, but fall within

the power of a trial court to grant or deny, are quintessential judicial acts;

they also are discretionary rulings under the disqualification statute. See id.

at 597 (quoting the definition of discretion set forth in Rhinehart v. Seattle

Times Co., 51 Wn. App. 561, 578, 754 P.2d 1243 (1988).16

Case  management  has  become  an  essential  tool  for  assuring  that

civil justice is not so delayed that it risks becoming justice denied by the

through 172. See App. B-XX through B-XX.  This Court held that the 2017 changes to
RCW 4.12.050 merely added to the list of court actions that do not result in losing the right
to a change of judge, and did not change the basic structure of the statute. Lile, 188 Wn.2d
at 775, n.5.  And that basic structure was put in place in 1927.

16 This Court in Parra expressly acknowledged Rhinehart’s reliance on State ex rel.
Mead v. Superior Court, for Rhinehart’s definition of discretion. See Parra, 122 Wn.2d at
597.  And, as previously discussed, this Court’s decision in Mead was one of two decisions
whose holdings the Joint Committee expressly combined in the amendment that, when
adopted by the Legislature in 1927, became the disqualification statute we have today.
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length  of  that  delay.   For  that  reason,  the  Pierce  County  Local  Rules

authorize a delay in compliance with case management deadlines only if

good cause for that delay has been shown.  PCLR 3(e).  Even if, as here, the

requested  delay  is  agreed  to  by  all  the  parties,  the  trial  court  still  has  to

determine whether there is good cause for that delay.  Determining whether

there is good cause is yet another quintessential judicial act.  And the need

for that determination made the matter here a question of whether to grant

or deny the requested relief, and therefore a discretionary ruling under the

disqualification statute. See Lile, 188 Wn.2d at 778.

To say instead, as the Court of Appeals did here, that such a decision

is discretionary for purposes of the statute only if it also has what some trial

court may consider to be a demonstrable impact on a court’s day-to-day

calendar, conflicts with the Legislature’s expressly intended distinction

between administrative and judicial acts.  The Court of Appeals’ approach

can only result in the kind of confusion that the 1927 amendment was

designed to end.  This Court should avoid that result by reversing the Court

of Appeals, and reinstating the trial court’s judgment.

B. Godfrey’s attempt to resurrect his appeal of the trial court’s
sanctions ruling comes too late under RAP 13.4(d).  And even if
this Court decides to reach the issue, the trial court’s judgment
should still be reinstated because Godfrey cannot show that any
Burnet error was prejudicial to his case at trial.

1. Godfrey’s attempt comes too late.

RAP 13.4  provides  that,  if  a  party  answering  a  petition  wishes  to

have an issue reviewed that was not raised in the petition, “including any
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issues that were raised but not decided in the Court of Appeals, the party

must raise those new issues in an answer.”  RAP 13.4(d).  And it is well

established that, to “raise” an issue for review, a party must specifically

describe the issue in a concise statement of issues presented for review and

must specifically address the criteria for review set forth in RAP 13.4. State

v. Korum, 157 Wn.2d 614, 624-25, 141 P.3d 13 (2006); see also RAP

13.4(b) (setting forth criteria for review).  RAP 13.7(b) does provide that, if

this Court reverses a decision of the Court of Appeals that did not consider

all of the issues raised which might support that decision, this Court “will

either consider and decide those issues or remand the case to the Court of

Appeals to decide those issues.”  RAP 13.7(b).  Yet this Court’s prior

precedents, together with the drafter’s comment accompanying the 2006

amendment to RAP 13.4(d), make clear that RAP 13.7(d) must be read in

conjunction with RAP 13.4(b)’s requirement that a party “must raise” the

issue in its answer or else it is waived. State v. Barker, 143 Wn.2d 915,

919-20, 25 P.3d 423 (2001) (“This court ordinarily will not review issues

not presented in the petition for review or the answer.”); RAP 13.4,

Drafter’s Comment, 2006 Amendment (noting that RAP 13.4(d) was

amended to  clarify  that  parties  must  raise  additional  issues  in  answers  to

petitions for review to avoid the “plausible but erroneous interpretation [of

RAP 13.7(b)] . . . that an issue raised but not decided in the Court of Appeals

need not be raised in an answer to a petition for review”).

In his answer to the petition seeking review of Division Two’s 2016

decision, Godfrey said nothing about the sanctions issue until a footnote
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lodged in the “Conclusion” section of his answer.  There, Godfrey asserted

that, if this Court granted review, it should also take up the sanctions issue.

Godfrey  provided  no  separate  statement  of  the  issue,  and  set  forth  no

analysis as to why review was warranted under any of the criteria set forth

in RAP 13.4(b).  This Court’s order granting review and remanding “for

reconsideration in light of” Lile said nothing about the sanctions issue, nor

did Division Two address it on remand.  And when Petitioners sought

review of the remand decision, and Godfrey again asked this Court to

address the sanctions issue, once more he did so without a statement of an

issue or any analysis of the criteria for review under RAP 13.4(b).  If

Godfrey’s procedural defaults do not constitute a waiver of his appellate

quarrel with the sanctions order, then the language added in 2006 to RAP

13.4(d) might as well be stricken from the rule.

2. Godfrey cannot show prejudice at trial.

Even if this Court concludes that Godfrey has not waived the

sanctions issue, this Court should still deny relief.

• First, Godfrey failed to provide the Court with an adequate

record  for  review.   His  quarrel  with  the  sanctions  order  focuses  on  the

exclusion of the documents that made up Exhibits 13, 14, and 15.  Yet

Godfrey failed to designate any of those exhibits as part of the appellate

record.  This failure deprives this Court of the ability to examine those

documents to determine whether any of them could have supported
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Godfrey’s manufacturing defect claim.17  Appellate  relief  from  the  trial

court’s sanctions order should be rejected on this ground alone. Stevens

County v. Loon Lake Prop. Owners Ass’n, 146 Wn. App. 124, 131, 187 P.3d

846 (2008) (citing Story v. Shelter Bay Co., 52 Wn. App. 334, 345, 760 P.2d

368 (1988) (a trial court decision must be affirmed if the appellant fails to

provide an adequate record).

• Second, Godfrey failed to show that any error in refusing to

allow him to offer documents from Exhibits 13, 14, or 15 was prejudicial to

his case at trial.  The trial court made specific findings as to why Godfrey

failed to prove his case, including a finding as to why the court rejected as

unpersuasive the testimony of Mr. Heiberg, Godfrey’s only expert who

addressed cause-in-fact. See CP 691-92 (FOF No. 8).  Incredibly, Godfrey

did not assign error to this or any other specific finding, which of

course makes all of them verities on appeal.  Moreover, although

Godfrey’s counsel did refer by Bates Stamp production number to several

pages from Exhibit 13, during an offer of proof pertaining to Heiberg’s

testimony, nothing in that offer shows how those documents could have

remedied the specific deficiencies that ultimately persuaded the trial court

to reject Heiberg’s testimony. See RP 498-502.  And, again, Godfrey never

put those pages into the appellate record.

17 Godfrey’s apparent attempt to salvage his failure to get Exhibits 13, 14, and 15 into
the record, by designating his purported “summaries” of portions of those exhibits relating
to work orders on Ste. Michelle’s bottling line and customer complaints, is not a substitute
for  the  actual  documents.   The  summaries  also  fall  woefully  short  of  the  standard  for
admission of summaries under ER 1006.  CP 599; cf. Sanders v. State, 169 Wn.2d 827,
851, 240 P.3d 120 (2010) (upholding admission of summaries on ground that the
underlying documents were in the record).



Godfrey's claim that the trial court's sanctions ruling excluded 

"nearly all" of Godfrey's liability evidence (Brief of Appellants at 1, 4, 14) 

is demonstrably fa lse. The trial court admitted 43 of Godfrey's exhibits, 

and permitted Godfrey to call both his liability experts. And, there were 

multiple objections, beyond the sanctions order, to justify the exclusion of 

the exhibits in any event. CP 315-24. Godfrey lost because the trial court 

found his evidence not credible, and the Petitioners ' evidence "credible and 

persuasive." CP 691-92. A Burne/ error is not some sort of automatic get­

out-of-jail-free card- certainly not when the complaining pai1y has had a 

trial on the merits and lost; harmless error becomes the standard, and 

prejudice must be shown. Jones v. City of Seattle, 179 Wn.2d 322, 338, 3 I 4 

P.3d 380 (20 13). And Godfrey did not provide a record from which such 

prejudice could begin to be deduced. 

III. CONCLUSION 

This Court should reverse the Court of Appeals and reinstate the 

judgment dismissing Godfrey's clai ms w~t~ prejudice. 

Respectfully submitted this -1..Q: day of Ju ly, 2019. 

CORR CRONIN LLP 

By: ~~ 

CARNEY BADLEY SPELLMAN, 
P.S. 

By: M,-lqC I~~ 
Michael B. King, WSBA 144 
Gregory M. Miller, WSBA 14 5 

Attorneys/or Petitioners 
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Introduction 

The parties have presented their evidence in this matter to the Court, without a jury, from 

September 29, 2014 to October 22, 2014. The undersigned judge presided at trial. 

Plaintiff Rolfe Godfrey appeared personally at trial and through his attorneys of record, 

Kornfeld, Trudell, Bowen & Lingenbrink, Robert B. Kornfeld, Inc., P.S., and Wild Sky Law Group, 

PLLC. Defendants Ste. Michelle Wine Estates Ltd. ("Ste. Michelle") and Saint-Gobain Containers, 

Inc. ("Saint-Gobain") appeared through their respective corporate representatives and through their 

attorneys of record, Corr Cronin Michelson Baumgardner & Preece LLP. 

The witnesses who were called by Plaintiff and who testified at trial are identified in the 

witness list attached hereto as Exhibit A. 

The exhibits that were offered and admitted into evidence are set out in the exhibit list 

attached hereto as Exhibit B. 

The Court has had the opportunity to hear the testimony of the witnesses, to observe the 

demeanor of each witness, to assess the credibility of each witness, and to determine the weight to 

be given to the testimony of each witness. Based upon the evidence presented at trial, the Court 

hereby makes the following findings and conclusions: 

Findings of Fact 

Concerning Jurisdiction 

L Plaintiff Rolfe Godfrey was a resident of Washington State at all relevant times. 

Defendants Saint-Gobain and Ste. Michelle transacted business within Washington State at all 

21 relevant times. No party contests jurisdiction. 

22 Procedural History 

23 2. Mr. Godfrey and his estranged wife, Kirstine Godfrey, filed a Complaint in this 

24 matter on September 20, 2012. In the Complaint, Mr. Godfrey asserted numerous common law and 

25 strict product liability claims, and Ms. Godfrey asserted claims on her own behalf for loss of 
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consortium. At the time of trial, all claims had been dismissed by stipulation o e parties, or by 

the Court on summary judgment, except for Mr. Godfrey's claim under the 

Washington Product Liability Act (WPLA), ch. 7.72 RCW, alleging that a product manufactured by 

the Defendants was not reasonably safe in construction. 

Background 

3. On February 13, 2010, at approximately 7:30 p.m., a glass wine bottle broke in the 
,'71Ylcte. :fbrl),IA.{ly tncuJYl a 

hand of Plaintiff Mr. Godfrey while he was opening it with a corkscrew/ resulting in a laceration of 

Mr. Godfrey's left thumb ( the "incident"). The top ru;id upper portion of the n~ the bottle broke 
re.~J r P'<.eSi!rn<Jol, ~ di5{0;f,ki./,· (W) 

into pieces that were not · . The remainder of the bottle 

was introduced into evidence at trial. Exhibit 39. Both the cork from the incident bottle and the 

corkscrew Mr. Godfrey used to open it were likewise not preserved. 

4. The incident bottle was manufactured by Defendant Saint-Gobain, and bottled with 

wine by Defendant Ste. Michelle at its Columbia Crest Winery in Paterson, Washington on August 

4, 2009. Following bottling, the incident bottle was sold to non-party Coho Distributing LLC, a 

beverage distributor, which stored the bottle in its warehouse before transporting it to the Olive 

Garden on January 28, 2010, where it was stored until the time of the incident. 

Liability 

5. The central disputed issue at trial was what caused the incident bottle to break. 

Plaintiff argued that the bottle was manufactured out of specification for perpendicularity ( or "lean"), 

which caused it to be damaged during the bottling process, and that this damage later caused the 

bottle to break while it was being opened by Mr. Godfrey. Defendants argued that the bottle broke 

because of contact damage from the corkscrew Mr. Godfrey was using when he attempted to open 

the bottle. 

6. Plaintiff called two liability experts at trial, William Hamlin and Eric Heiberg. Mr. 

Hamlin has worked in the bottling line industry for a number of years, and is knowledgeable about 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2 
CORR CRONIN MICHELSON 
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Cr I bottling lines. He did not, however, offer any testimony concerning what caused the incident bottle 
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to break nor any opinion concerning whether the incident bottle was defective when it left the 

possession and control of Ste. Michelle. 

Mr. Heiberg is a professional engineer who has experience in product failure analysis. 
_ _ _ _ _ _ 1-Hs: ~ 
1 ' expenence-,.., 

C1 6 hn,,s is primarily with flat glass, as opposed to container_ glass. Mr. Heiberg testified that he examined 

7 and took measurements of the incident bottle, which he found to be both "out of round," and to have 

8 a "rocker bottom." Mr. Heiberg admitted that neither the "out of round" measurement nor the 

,-: 9 "rocker bottom" measurement he relied upon for the incident bottle exceeded the manufacturer's 
,•'1 

!' 110 specifications. He testified, however, that when the two measurements were combined, the net effect 

i•l1 I was that it was possible for the incident bottle to exceed the manufacturer's specification for 
:··I 

:)2 perpendicularity, and that, as a result, the bottle could have been damaged during the bottling process 

,.,13 on Ste. Michelle's bottling line. 

14 8. The Court does not find Mr. Heiberg's opuuon persuasive. First, there was 

15 persuasive evidence at trial that significant differences exist between flat glass (Mr. Heiberg's area 

16 of prior experience) and container glass (the specialty of defense expert Rick Bayer, discussed 

17 below), including the types of stresses that act upon flat and container glasses. Second, Mr. 

18 Heiberg's measurement methodology of the incident bottle was not reliable because he did not use 

19 accepted industry standards to measure the bottle; instead he measured the bottle while it rested on 

20 a wooden conference table, rather than placing it upon a machine-ground metal plate (which was the 

21 method employed by Mr. Bayer, who derived different measurements). Third, the Court finds 

22 persuasive the testimony by defense experts that, even if Mr. Heiberg's underling measurements 

23 were correct, his perpendicularity calculations combining the effects of "out of round" and "rocker 

24 bottom" would only be justified in the unlikely event that those two conditions lined up exactly -

25 i.e., that the incident bottle was out of round and had a rocker bottom that each caused it to lean in 
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the exact same directio~and that it was mudNnefe likely that two such conditions would cancel 

each other!~ Fourth, the Court also finds persuasive the testimony of defense experts 

3 that a small crack or other defect in the top of the incident bottle that weakened the glass would not 

4 have withstood the stress exerted by the cork once it was inserted into the bottle, and that the bottle, 

,:i 5 under Plaintiff's theory, would therefore have broken long before it reached Mr. Godfrey. 

-,.j· 

j 

6 

7 

8 

,,, 9 

,\10 
"\. 

,:111 

9. Defendants called Rick Bayer, a Glass Technology Specialist with American Glass 

Research. Mr. Bayer has worked in the glass container industry for his entire 40-year career, and 

has been conducting glass fracture analyses since 1975. He has conducted in excess of25,000 glass 

fracture analyses, and has taught classes and given lectures on glass fracture analysis. Mr. Bayer 

testified that the remaining portion of the incident bottle exhibited a classic "J" crack fracture pattern. 

He further testified that this pattern occurs when a corked bottle is fractured at or near the top of the 

bottle, with the fracture originating within the zone of the circumferential tension stress caused by 

,,-13 the cork pressure, that a "J" crack fracture originates and completes itself at the time that the damage 

14 giving rise to the fracture occurs. He further testified that he had examined approximately 15-18 

15 other "J" crack fractures in his career and in each case the cause of the fracture had been contact 

16 damage with a corkscrew. Mr. Bayer also testified that he examined the surface of the fracture with 

17 a microscope, and observed "ripple" marks indicating that the origin of the.fracture was on the inside 

18 surface of the top of the incident bottle. Mr. Bayer testified that based upon his inspection of the 

19 bottle, his knowledge and experience concerning "J" crack fractures, and his observation of the 

20 ripple marks, that the bottle broke from contact damage with a corkscrew. 

21 

22 

23 

24 

25 

10. The Court finds Mr. Bayer's opinion credible and persuasive. First, Mr. Bayer's 

analysis concerning the "J" crack fracture pattern and the evidence of ripple marks on the surface of 

the fracture was uncontrovertiro:-py Plaintiff's experts. Second, Mr. Godfrey's testimony concerning 
+tl'\ded to ~ 

the incident support(l6 ~ayer's conclusion that the cause of breakage was contact damage with 
,;',~~ \.e \evt1r •.dt l'-:1-~ 

a ~ in severaf ways. Mr. Godfrey testified that he removed the foil from the top of the 
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: : 1 bottle, and examined it for chips, cracks, or other imperfections before inserting the corkscrew. Mr. 

Godfrey also testified that he successfully extracted the cork one-third to one-half way out of the 

-

2 

3 

4 

5 cootinm,d iixtrtleihtg the emit. Finally, Mr. Godfrey testified that the finish of the bottle broke into ..fl} 
a number of small pieces, which Mr. Bayer testified is consisteqt with a "J;' cq1ck fra~turv;,attem, 1;_ GzarJ 

as pr-Q~ wo<.1'-d i voe_ l""LI k 
7 

8 

P!M,/J,,L 11. The Court finds that the Plaintiffs evidence was spenmtwr,, and Plaintiff has not 3/un,,,--
carried his burden to prove, by a preponderance of the evidence, that the incident bottle contained a 

:-1 9 construction defect at the time it left the control of the Defendants that caused injury to Mr. Godfrey. 

''10 The Court further finds credible and persuasive the testimony of defense expert ·Mr. Bayer, who 

''11 opined that that the incident bottle broke because of contact damage caused by a corkscrew at the 
:-·! 

'··12 moment the bottle broke. Accordingly, based upon the testimony and evidence at trial, the Court 
:-1 

''13 finds that the cause of the bottle breakage resulting in Mr. Godfrey's injuries was Mr. Godfrey's 

14 own use of a corkscrew in a manner that caused the incident bottle to break. 

15 Damages 

16 12. Because the Court finds in favor of Defendants on the issue of liability, the Court 

17 does not enter any findings concerning damages. 

I 8 Conclusions of Law 

19 Jurisdiction 

20 I. This Court has jurisdiction over this matter because both Defendants transact 

21 business in the State of Washington, and jurisdiction is otherwise proper. RCW 4.28.185; Shute v. 

22 Carnival Cruise Lines, 113 Wash. 2d 763, 783 P.2d 78 (I 989). The parties did not contest whether 

23 the Court has jurisdiction. 

24 I 

25 I 
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In General 

2. Under the Washington Product Liability Act (WPLA), "[a] product manufacturer is 

subject to strict liability to a claimant if the claimant's harm was proximately caused by the fact that 

the product was not reasonably safe in construction." RCW 7.72.030. A product is not reasonably 

safe in construction if, "when the product left the control of the manufacturer, the product deviated 

in some material way from the design specifications or performance standards of the manufacturer, 

7 or deviated in some material way from otherwise identical units of the same product line." RCW 

8 7.72.030(2)(a). 

3. In addition, in determining whether a product is reasonably safe, "the trier of fact 

,\IO shall consider whether the product was unsafe to an extent beyond that which would be contemplated 

1\l l by the ordinary consumer." RCW 7.72.030(3). In determining the reasonable expectations of the 

\12 ordinary consumer, the following factors must be considered: "The relative cost of the product, the 

,-13 gravity of the potential harm from the claimed defect and the cost and feasibility of eliminating or 

14 minimizing the risk may be relevant in a particular case. In other instances the nature of the product 

15 or the nature of the claimed defect may make other factors relevant to the issue." Seattle-First Nat'! 

16 Bank v. Tabert, 86 Wn.2d 145,154,542 P.2d 774 (1975). The consumer expectations test does not 

17 relieve a plaintiff of the necessity of showing "the product is unchanged from the condition in which 

18 it was sold and the unusual behavior of the product is not due to any conduct on the part of the 

19 plaintiff or anyone else who has a connection with the product." Pagnotta v. Beall Trailers of 

20 Oregon, Inc., 99 Wn. App. 28,991 P.2d 728, 733 (2000); see also RCW 7.72.030(2)(a). 

21 4. Case law has held that the consumer-expectations approach is an independent 

22 alternative for design defect cases under the WPLA. Falk v. Keene Corp, 113 Wn.2d 645, 654, 782 

23 P.2d 974 (1989). No Washington case has held, however, that the consumer expectations approach 

24 ofRCW 7.72.030(3) is independent from the material deviation approach ofRCW 7.72.030(2)(a) in 

25 a construction defect case. The consumer expectations test does not appear well-suited to determine 
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:,: I a construction defect case, as the multi-factor analysis required for application of the test does not 

2 lend itself well to determining whether a product contained a construction defect. Accordingly, the 

3 Court holds that a claimant under the WPLA may not prove a construction defect only by means of 

4 the consumer-expectations approach, As discussed below, however, even if the consumer 

5 expectations test is applied in this case, Plaintiff has failed to prove his claim under that theory. 
!11 
,:, 6 Construction Defect 

7 5. Plaintiffs theory ofliability in this case is that the incident wine bottle was damaged 

8 during the wine bottling process. In support of that theory, Plaintiff put forward the testimony of 

, .. , 9 two experts, William Hamlin and Eric Heiberg. For the reasons set forth above in the Findings of 

,,rro Fact, the opinions of Mr. Hamlin and Mr. Heiberg are not persuasive. In addition, as discussed in 

1'rr I the Findings, the Court found that defense expert Rick Bayer's glass fracture analysis was credible 
,-1 

'···12 and persuasive, and that, on a more probable than not basis, the cause of breakage was contact 
,-1 

,-n damage with a corkscrew. Therefore, Plaintiff has not carried his burden of showing, by a 

14 preponderance of the evidence, that the incident bottle contained a construction defect that caused 

15 him injury. 

16 Consumer Expectations 

17 6. In the alternative, Plaintiff argued that the Court should infer the presence of a 

18 construction defect under the consumer expectations test by finding that a wine bottle that breaks 

19 while being opened does not meet the reasonable expectations of a consumer. Plaintiff argued that 

20 the Court need not consider the testimony of his experts, Mr. Hamlin and Mr. Heiberg, and moreover 

21 that he need not even present any proof of a construction defect, to prevail under the consumer 

22 expectations test. As discussed above, it appears that no Washington case has applied the consumer 

23 expectations test to a construction defect WPLA claim, and the Court does not believe it should be 

24 so applied for the first time in this case. Even if it did apply, however, the consumer expectations 

25 test would not apply in this case. The consumer expectations test may be applied only in certain 
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1 types of cases, "in which there is no evidence, direct or circumstantial, available to prove exactly 

2 what sort of manufacturing flaw existed, or exactly how the design was deficient." Pagnotta, 99 

3 Wn. App. at 733 (emphasis added). Here, however, there was evidence in the form of the remaining 

4 part of the incident bottle, and the Court found that Mr. Bayer's glass fracture analysis and 

.J 5 conclusions based upon his inspection of the remaining bottle were credible and persuasive. 
1.(, 

6 7. In addition, Plaintiff's position that he need not present any evidence of a construction 

7 defect whatsoever, other than the fact of the accident, is not sufficient to carry his burden under the 

8 consumer expectations test. See Eich v. Gen. Elec. Co., 27 Wn. App. 25, 31,614 P.2d 1323, 1327 
,,j-

, .. , 9 (1980) ("The mere fact of an accident alone does not establish that a product was defective."); see 

1\l 0 also Pagnotta, 99 Wn. App. at 72 ("[T]he strict liability doctrine does not impose legal responsibility 

1\l 1 simply because a product causes harm."). 

\12 8. Moreover, the consumer expectations test does not relieve Plaintiff of the necessity 

""'13 of showing that "the product is unchanged from the condition in which it was sold and the unusual 

14 behavior of the product is not due to any conduct on the part of the plaintiff or anyone else who has 

15 a connection with the product." Pagnotta, 99 Wn. App. at 28; see also RCW 7.72.030(2)(a). As 

16 discussed above, the Court found that the cause of the breakage was conduct on the part of Mr. 

17 Godfrey himself. 

18 

19 

20 

9. Finally, application of the consumer expectations test requires consideration of the 

Tabert factors, and Plaintiff failed to offer necessary evidence on these factors. 

10. Regardless of the theory upon which he relies, Plaintiff has failed to prove a 

21 construction defect claim under the WPLA. 

22 Damages 

23 II. Because Plaintiff has failed to prove his claim, the Court does not reach the issue of 

24 damages. 

25 
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;\~ 1 
:-·I 

·12 
:· I 

,-,13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ORDER 

The Court declares that Plaintiff has failed to establish the essential elements of a 

construction defect claim under the WPLA, and therefore finds for Defendants. 

DATED this CJf day of~JJ.J..l'-""-'jLIL=---r'=--==-' 

Jee,. ..... c,,L.Vt-N ""° 1-&~lr, 

()efr~ l ""4-s 

(teo.x..or,;vz. t-""J(fft/e, {,,itllll-#'-//2 ?-3 

~¥{ 
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Testifying Witnesses 

·:I 5 Plaintiff's Witnesses 
I;~.: 

,;: 6 William Hamlin 
·,J 

7 C. Stephen Settle, M.D. 

8 Eric Heiberg, P.E. 
·•.J" 

":: 9 John Fontaine 

1\JO Alan Thomas, M.D. (video deposition) 
"\. 

,:i 11 Frederick DeKay 

\ 12 Daniel Hayes 
,1~·( 

,,_,13 Jason Morgan (deposition transcript) 

14 Caleb Culver ( deposition transcript) 

15 Kirstine Godfrey 

16 Rolfe Godfrey 

17 Julie Johnson (deposition transcript) 

18 

19 Defendants' Witnesses 

20 Rick Bayer 

21 Merrill Cohen 

22 Lorraine Barrick 

23 Jim Goldman 

24 

25 

Exhibit A 
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,-·I 
;:, I Exhibit B 

2 Admitted Exhibits 

3 

4 

., 5 

(.16 

7 

8 

12 
,-1 

,-113 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ex.# Description 

I Medical & Billing Records of Multicare 

2 Medical & Billing Records of MVP Physical Therapy 

3 Medical & Billing Records of Puget Sound Orthopedics 

4 Medical & Billing Records of Dr. Stephen Settle (ERA T) 
-

5 Medical & Billing Records of Tacoma Orthopedic Surgeons 

6 Medical & Billing Records of Seattle Hand Surgery Group 

7 Medical & Billing Records of St. Clare Hospital 

8 Medical & Billing Records of Amy Hanson 

9 Medical & Billing Records of Blue Moon Healing 

10 Medical & Billing Records of Right Touch Therapy 

11 Billing Records of Bartell Drugs 

12 Billing Records of Walgreens 

ISA Pick Sheet & Remittance -excerpt from Darden 

16 Documents Produced by H&R Block 

19 Godfrey Return to Work Offer from Olive Garden 

20 Godfrey Tax Returns 2006-2011 

24A Plaintiffs Summary of Medical Specials w/backup 

29A Fred DeKay Earnings History Table for Rolfe Godfrey (illustrative purposes 
onlv) 

29B Fred DeKay Summary of Calculations of Economic Loss for Rolfe Godfrey 
(illustrative ourooses onlv) 

29C Fred DeKay Present Value of Life Care Plan Costs for Rolfe Godfrey 
(illustrative ourooses onlv) 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 11 
CORR CRONIN MICHELSON 

BAUMGARDNER & PREECE LLP 

1001 Fourth Avenue, Suite 3900 
Seattle, Washington 98154-1051 

Tel (206) 625-8600 
Fax (206) 625-0900 



CP 700 A 13

1:( 

.i-i I 

,J 

2 
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,,,.,13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ex.# Description 

31 Defendants' Answers to Plaintiffs 7th Set of Interrogatories 

32 Defendants' Answers to Plaintiffs 3rd Set oflnterrogatories 

39 Subject Bottle 

40 Pro Laser Report 

41 Chart by Witness William Hamlin (illustrative purposes only) 

42 Photos of Rolfe Godfrey 

49 Pre-Post Corks 

49A Photos of Pre-Post Corks 

53 Chart by Witness William Hamlin (illustrative purposes only) 

55 Empty Wine Bottle (illustrative purposes only) 

56 Chart Diagram by Witness Eric Heiberg (illustrative purposes only) 

57A Video Deposition of Alan Thomas, MD (Part 1 of2 unedited) 

57B Video Deposition of Alan Thomas, MD (Part 2 of2 unedited) 

57C Video Deposition of Alan Thomas, MD ( edited version on flash drive) 

58 Photos of Rolfe Godfrey post first surgery 

59 Photos of Rolfe Godfrey post second surgery 

60 Photos of Rolfe Godfrey post third surgery 

61 Photos of Rolfe Godfrey illustrating complex regional pain syndrome 

62 Photo of Rick Bayer's equipment 

63 Photo of Rick Bayer's equipment 

66 Photo of Rick Bayer's equipment 

67 Photo of Rick Bayer's equipment 

505 Photographs and Drawings attached to 1/13/14 Bayer Report (illustrative 
nurnoses onlv) 
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,.112 
'"13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ex.# Description 

505A Post Board of DEX 505 drawings (illustrative purposes only) 

507 Digital Photographs (Bayer Dep Exh 22) 

516 Verallia Product Specifications 

517 Bottle Diagram 

543 Olive Garden Employee Roster (Godfrey Dep Ex 2, Darden 000033-36) 

544 Time Records (Godfrey Dep Exh. 11, Darden 000814) 

546 Summary of H&R Block Earning 2006-2013 (Godfrey Dep Exh. 12) 

546A Summary of H&R Block Earning 2006-2013 (Godfrey Dep Exh. 12) with 
annotations (illustrative purposes onlv) 

550 Spreadsheet - Data Used in Claim Preparation (illustrative purposes only) 

551 Spreadsheet - Historical Earnings (illustrative purposes only) 

552 Spreadsheet - Historical New Discount Rate - Employment Compensation 
(illustrative purposes onlv) 

553 Spreadsheet - Loss of Earnings Assuming Mr. Godfrey is Able to Return to Full 
Time Work (illustrative purposes onlv) 

554 Spreadsheet- Cost of Future Life Care Plan (illustrative purposes only) 

554A Spreadsheet - Cost of Future Life Care Plan (illustrative purposes only) 

558 Bookkeeping, Accounting and Audit Clerks Job Posting (illustrative purposes 
only) 

566 Chart - Past Wage Loss, Future Wage Loss, Retraining LCP (illustrative 
purposes onlv) 

568 Handwritten Letter from Kirstine Godfrey dated 12/21/12 

569 Accident Report Form 

570 Printout from H&R Block Listing Job Tasks List of Plaintiff 

571 Printout of Darden Information re Plaintiffs Paystubs 

572 Summary of Rolfe Godfrey's Hours from 2009 Darden Earning Statements 
(illustrative purposes onlv) 

574 Photograph of Ripple Mark (illustrative purposes only) 
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21 
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24 

25 

Ex.# Description 

575 Photograph oflntemal Pressure Break Pattern (illustrative purposes only) 

576 Photograph of Contract Damage (illustrative purposes only) 

577 Photograph of a "J" Crack (illustrative purposes only) 

578 Unopened Bottle of Ste Michelle Riesling (illustrative purposes only) 

579 Single Lever Corkscrew Bottle Opener (illustrative purposes only) 

580 Blank Piece of Lined Paper (illustrative purposes only) 

583 Flash Drive of Optical Comparator Video Excerpt 

584 Centering Cone (illustrative purposes only) 

586 Olive Garden Timesheet Clock In/Out 

612 Dr. Alan Thomas Medical Records 

613 Letter from L. Phillips to Dr. Alan Thomas dated 7/9/2010 re Job Analysis 

614 Letter from Dr. William Wagner to Dr. Alan Thomas dated 8/23/20 I I 

615 Letter from Case Manager (Helmsman Management Services LLC) to Dr. Alan 
Thomas dated I 0/28/2011 
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lvith her except where the action . 

she may sue and be sued alone. is between her hnsbaud and herself, when 

SEo. 6. When an inti t . 

!f he hail no guardian, o:: ~: !~• be shall appear by guardian, and 

improper person, the conrt shaIJ PIDl~n of the court, the guardian is an 

SEc 7 Th . . appoLDt one to a.ct. 
. . e guardian shall be a . 

1st. When the infant . ppomted as follows . 

h be f 18 plaintiff npon th · · . 
_e o the age of fourteen Years· 'or . e application of the infant if 

tio:d of a relative or friend of the infan~ nnder that age, upon the appli~. 

. . When the infant is de ndant 
if he he of the age of fourte pe ' npon an application of the inJ: t 

turn te f en years and ap I h an , 

rm o the summollS• if h b ' p yon t e first day of the r 

to apply then II ' e e onder the age of fourte e-

a rela.tiv~ or frie:nofthtehappnfilication of any other party to theenac, ti~r neglect 

S 
e I ant. on, or of 

EC. 8. .A1J pe . 
h rsons mtere ted . 

t e complete determinati s m the canse of action or ne 

wise provided b la o~ _of the questions involved h' cessary to 

~on with the iartyw~:~tntbed as plaintiffs, when the~ sin~;:~s~ other­

mterest · ad g e complaint d IS m com­

which sh1~ bverse to the plaintiff: Promad ~ ta.s hdefendants, when their 

e ma.de to app . • a w ere good ca . 

be a plaintiff cannot from ear m the complaint, ll"by a party :e ~Dsts, 

ma.de such com I . ' a want of consent on h. w o s onld 

S p amant, he shall be made d , 18 part or otherwise be 

&c. 9. When th . ~ e,endant. • 

many e question is one of 
persons, or where the . common or general . 

t.o bring them all before parties are nnmerous and it . . mterest to 

benefit of the who! the conrt, one or more n:a IS unpracticable 
e. y sue or defend for the 

SEo. 10. Perso 
ment, including thens se_vera.lly liable upon the same o . . 

all or a.ny of the be~es to bills of exchange and bli_gation or instrn. 

Plain" "" m, mclnded in th prollllssory notes mav 

•w. e same actio t h ' • 
S • n, a t e option of th 

Ec. 11 No act· . e 

bi!ity of a . ion shall a.bate by the 

action surviarty' or by the transfer of a _death, marriage, or other disa. 

to b . ve or continne, but the ny mterest therein, if the ca f 

e continued by or . . court may, on motio nse o 

SEo 12 
against his representa.r n, allow the action 

tract . ~ . .A defendant against h iv~ or successor in interest 

, or or SJ)ecific real v, om an action is e din . 

answer, npon affida. :t or pel'!!onal prope . p n g npon a con. 

COllllB:ion with him vi aktbat a person not a partyrty'u,m:hy, at ~y time before 

property 'm es against him e action and 'th 

tbe conrt :°~ donrde notice to such Person ::demathnd for the ~e :ht: 
1.,_ er to substi.._ • e adverse 
.w.w from liabi!it,, to . 'th •ute such person ;n his l party apply to 

.,, e1 erp•,...,,, . - pace and dis h 
- ~,. on his depOSitin . ' ..., c atge 

g ID court the amount of 
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the debt, or delivering the property, or its valne, to sach person as the 

court may direct; and the court may, in its discretion, make the order. 

JI. OF VENUE. 

SEc. 13. What actions must be commenced in the county where the subject of the action 

is situated. 
a . What actions must be tried in the county where the cansc of action arose. 

15. AU other cases to be tried where summons Is served; proviso. 

SEc. 13. Actions for the following causes shall be commenced in the 

connty in which the subject of the action, or some part thereof, is situated. 

1st. F or the recovery of, for the possession of, for the partition of, for 

the foreclosure of a mortgage, on or for the determination of all questions 

affecting the title, or for any injuries to real property. 

2d. All questions involving the rights to the possession or title to any 

specific article of personal property ; in which last mentioned class of cases, 

damages may also be awarded for the detention and for injw·y to such 

personal property. 

SEc. 14. Actions for the following causes, shall be tried in the county 

where the cause, or some part thereof, arose : 

1st. F or the recovery of a penalty or forfeiture imposed by statute ; 

except that when it is imposed for an offense committed on a lake, river or 

other body of water, situate in two or more counties, the action may be 

brought in any county bordering on such lake, river or stream, and oppo­

site to the place where the offense was committed. 

2d. Against a public officer or person specially appointed to execute 

his duties for an act done him in virtue of bis office ; or against a person, 

who by his command, or in his a.id, shall do any thing touching the duties 

of such officer. 
SEC. 15. In all other cases the action shall be tried in the county in 

which the defendant may be served with process: P rovidul, That in 

cases where there are two or more persons jointly liable, action may be 

commenced in the county where one or more of the defendants may be 

found, and process may issue for the other defendants to any other county 

in the territory : Pr°"-ided, also, that nothing contained in any of the 

fore.,<>'Oing sectious shall be so construed as to prevent a change in the place 

of trial as may be provided by law. 

III. OF ORANGE OF VENUE. 

:820. 16. When a change of vcnne may be had, 

~ 'L Obange of venue may be granted In vacation. 

Neither party entitled to a second ~llJlgo of venue. 

.Escape in certain cases. 
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SEC.18. When change or venue is ord red • to be filed. e m vacation, affldnvit nnd order for change 

!~: ::::f: ~nu~fia made dot!ee of the clerk in relation thereto. 
ge o veneoe to be paid by the arty 1 . are transferred• proviso P app ymg, before papers 

2
2!. WhWhen an order for'a change. or venue may be annulled. 

•· en a transcript has been filed the -
ted in that court. ' ease to be proceeded with a.s if it origina-

SEc. 16. .A. change of venue or th 1 . 
application of either of the t· , . he pace of trial, may be had on the 

1 
par 1es m t e followin 

st. When the connt . hi g cases : 
thereto, or interested .th y ~ w ch the action is pending shall be a party 

erem; 
2d. When the judge shall be in . 

blood or affinity with any erso t~rested m the action, or connected by 
degree ; p n so mterested, nearer than in the fonrth 

Sd. When the party a 1 . 
affi~a~t, stating that the ~~,:~:o~:u~h ch~nge s~all make and file an 
preJudiced against him that h e mhab1ta.nts of the county are so 
that the application fo~ the ch:ngcannfot exp~t an impartial trial, and also 
delay . e o venue 18 not made for th ' ' e purpose of 

4th. When the county desi ated . 
county, and the defendant appe: d m the complaint is not the proper 
county. an moves for the change to th s e proper 

Eo. 1 'I. .A.n application for th 
to the conrt in term tim e change of venue ma be . 

change shall be to the mo;t :n:~ j:dge thereof, in ;acatio~ad:n~t:: 
e:ception of the character of th e~ county, to which there shall be 
s all be entitled to more th ose a ove enumerated . but ne1·th no 
· · an one ch ' er party 
: eXJstence, or not known to the p antyge of venue, except for causes not 

een taken : P rovided ar , when the first ch 
is made in . ' That where an a Ii . ange may have 
or his atto vacation, reasonable notice shruip b cat'.on for a change of venue 
shall be m-r:ey, of the time and place wh e gidven to the adverse party 

=e. 1 en an where h ' 
S&c. 18. If the ch sue application 

he shall immediate! ange ~f venue be ordered b th . . 
pending, the affida~t~t to the clerk of the {oUX: Judge In vacation, 
the same in his ofll. , any, and the -order for th h where the cause is 

S&o 19 In ce. e c ange, who shall file 
· · · such cases as ll :e:i :: th~ clerk shall, fort~tt ~ the order shall be made in 

QM,,.;n. l nscr1pt of the record end t to the clerk of the 
• .., ...... papers · filed - proceedin · proper 

office, authenticated cth~rein, having first m!:e ~u~ch cause, with all the 
S&c, 20. Th op1es of all such original and filed in his own 

e.costs of such cha.n papers. 
ge of venue shall be pa.id by the appli-

LAWS OF W AISHJNGTON. 1.35 

caut therefor, and not taxed as part of the co~ts of the case ; and the 
clerk shall requite payment of such costs before the transcript and papers 
shall be transmitted as aforesaid. When the application for a change of 
venue is made at the term of court at which the cause stands for trial, the 
fees and cost of such witnesses as are in attendance upon a subpcena, shall 
be taxed and paid as a part of the costs of the change of venue : Prm;it!ed, 
That where a change is allowed at a term after an unsuccessful trial of said 
cause, or where the party, ten days or more, prior to said term, or before 
the issuing or service of any subpcena of the opposite party, has given to 
the said party notice of his intention to apply for such change, it shall be 
discretionary with said court or judge to order what portion if any, of such 
costs and fees shall be taxed as a part of the costs of changing the venue. 

SEC. 21. If such transcript of the record and proceedings be not trans­
mitted t o the clerk of the proper court, within twenty days after the order 
for the change of venue sha-11 be filed, ( unless a longer time be allowed by 
the judge, ). such order may, on motion of the opposite party, be annulled 
by the court or judge who made the same, and in such case, no other 

change of venue shall be allowed to such applicant. 
S&c. 22. Upon filing such transcript a.nd papers in the office of the 

clerk of the court to which the same were cer tified, the cause shall be 
docketed, and the same proceedings bad as though it had originated in 

that court. 

IV. THE MANNER OF COMMENCING CIVIL ACTIONS. 

SEC- 23. Row civil actions may be commenced-
24. Clerk's duty when complaint is filed. 
25. When summons returnable. 
26. What the summons Bball be, 
27. Summons, by whom served, and return thereof. 
28. How a summons may be served, 
29; When a service of a summons may be made by publication. 
30. How service of a summons may be made by publication. 
Sl. Rights of defendant when service is made by publication. 
32. When summons may be re-issued. 
33. When one of the parties to a suit cannot be served, the others may be proceeded 

against. 
S4. What shall be proof of the service of a summons-
35. The court to control proceedings after service of summons. 

Sec. 23. Civil actions, in the several district courts of this territory, 
shall be commenced by the filing the complaint with the d erk of the conrt, 
and the issuing of a summons thereon, except as hereinafter provided. 

SEc. 24. The clerk shall file the complaint in his office, endorsing 
thereon the day, month, and year when it is filed, and shall forthwith iss~e, 
under the seal of tho cow·t, summons against. all the defendants uamed, in 
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[TITLE II 

3, § 51; L. '75, 
H. c., § 161.] 

,e of the fact 
effect upon re.al 
: Court, 7 Wash. 

:rsons named as 
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VENUE OF ACTIONS. §§ 209, 210 

the ground of accident and surpriSe: Sea• 
ton v. Cook, 45 Wash. 27. 

A party entitled to a -change of venue 
under this section, because sued in a 
county. other than that of his residence, 
<loes not, after having made proper de­
m?,nd for change, waive. his rig-ht thereto 
by .failing to appear at the time a ruling 
is had upon his application: State v. Su-
perior Court, 15 Wash. 366. . 

Where it .appears from defendant's affi­
davit of merits fo:r removal of a eause 
that he is entitled.to file an answer which 
will raise issues for trial, the affidavit is 
sufficient: All_en v. Superior Court, ·supra. 

The application for .transfer, made by 
all the defendants who had been served 
.at the time, is not objeCtionable bec:iuse 

of the fact; before its determination, .an• 
other defendant is served, but has failed 
to join-tberein:.Id. 

Where a motion for transfer has been 
made, upon a sufficient affidavit, the fail• 
ure of apJ!lfoant to appear at the time set 
for heari:Og of the '.!'.llOtion affords no ground 
for denying the same: Id. 

Where all the defendants live in an.other 
county it is a matter of right to have the_ir 
motion for ehMJ.ge of venue granted: Smith 
v. ~llen, 18 Wash. l. A motion for change 
of venue is too late if interposed at close 
of plaintiff's case, notwithstanding the 
case as to the only resident defendant was 
then dismissed, there being no showing 
that he was made a party in bad faith: 
Rector v. Thompson, 26 Wash. 400. 

§ 209. (4857.) Grounds Authorizing Change of Venue . 
The court may, on motion, in the following cases, change the place of 

trial, when it appears by affidavit or other satisfactory proof,---'-
1. That the county designated in the complaint is not the proper county; or 
2. That there is reason to believe that an impartial trial cannot be had 

therein; or 
3. That the convenience of witnesses or the ends of justice would be for­

warded by the cha.nge; or 
4. That from any cause the judge is disqualified; which disqualification 

exist,s in either of .the following cases: In an action or proceeding to which he 
is a party, or in which he is interested; when he is related to either party by 
<,onsanguinity or affinity within the third degree; when he has been of counsel 
for either party in the action or proceeding. [Of. L. '54, p. 134, § 16; L. '69, 
p. 13, § 52; L. '75, P.- 6, § 8; L. '77, p. 12, § 52; Cd. '81, § 51; 2 H. C., § 163.] 

See infra, §§ 2018, 2019, ~~ange of venue in criminal cases. 
Cited in-2 ·wash. 120; 3 Wash. 695; 10 

Wash. 149; 19 Wash. 13; 040 Wash. 446. 
As to grounds for change in venue, see 

2 Remington's Digest, pp. 2845-2847, §§ 10-2~ . 
A change of place of trial, on account 

,of loca.l prejudice, rests solely in the dis­
-eretion of the court. It ·may, of its own 
motion., examine as to public feeling,. and 
properly make inquiry of the jurors touch­
ing the same: Ward v. Moorey, 1 W. T. 
104. 

This section should be liberally con­
-strued so far as same pertains to ·aµ im­
partial trial, convenience and justice~ 
State ex rel. Wyman, Partridge & Co. v. 
-Superior Court, 40 Wash. 443. 

A motion for a change of venue on the 
ground that the convenience of witnesses 
and ends of justice would be ·forwarde<l 
thereby is addressed to the discretion of 
the court, and where such discretion has 
not been abused, the order of the court 

denying the motion will not b~ disturbed: 
State v. Superior Court: 9 Wash. 6"73. See, 
also, State -:v. Straub, 16 Wasb. 111. 

Although a judge ·may be disqualified 
under subdivision 4 of this section, he is, 
nevertheless, authorized to gr~nt a change 
of venue, and may approve an· agreement 
of the parties for the appointment of a 
judge pro tempore": State v. Sachs, 3 
Wash. 691. 

Where the judge is interested finan• 
cially in the result of a case, although it 
may not render him legally responsible, 
ana is biased in favor of one of the par• 
ties, his failure to grant a change of venue 
is an abuse of.discretion: Burnett v .. ASh­
more, 5 Wash. 163. 

A judge is disqualified if he has pre­
judged the case: State ex rel. Barnard v. 
Bo:J,rd, 19 Wash._ 8. But the interest of 
a county does not disqualify the county 
e-ommissioners from determining a conte:--c~ 
over the establishing of a drain: O'Co11-

·nell v. Baker, 35 Wash. 376. 

§ 210. (4858.) To What Venue Changed-Only One Allowed. 
If a motion for a change of the place of trial be allowed, the change shall 

'be made to the county where the action ought to have been commenced, if it 
Rem. Wash. Code,•VoI. I.-16 241 
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§§ 211-217 PROCEDURE.IN COURTS or RECORD. [TrTLElI 

be for the cause mentioned in subdivision one of the last preceding sr.ction, and 

in other cases to the !llOSt convenient county where the cause alleged does not 

exist. Neither party shall he entitled to more than one change of the place 

of tri_al, except for causes not in existence when the first change was allowed. 

[L. '69, p. 14, § 53; L. '77, p. 12, § 53; Cd. '81, § 52; 2 H. C., § 164.] 

§ 211. (4859.) Change to Newly Created County. 

Any party in a civil action pending in the superior court in a county out 

of whose limits a new county, in whole or in part, has been created, ·may file 

with the clerk of such superior court an affidavit setting forth that he is a 

resident of such newly created cimnty, and that the venue of such action is 

transitory, or that the venue of suc;h action is local, and that it ought properly 

to be tried. in such newly created county; and thereupon the clerk shall make 

out a transcript of the proceedings already had in such action in such superior 

court; and certify it under the seal of the court, and transmit such transcript, 

together with the papers on :file in his office connected with such action, to the 

clerk of the superior court of such newly created county, wherein it shall be 

proceeded with as in other cases. [Cf. L .. '54, p. 377, § 2; L. '69, p. 14, § 54; 

L. '77, p. 12, § 54; Cd. '81, § 53; L. '91, p. 72, § 2; 2 H. C., § 165.] 

§ 215. (4860.) Transmission of Record on Change-Costs. 

When an order is made transferring an action or proceeding for trial,_the 

clerk of the court must transmit the pleadings and papers therein to the court 

to which it is transferred. The costs and fees thereof, and of :filing the papers. 

anew, must be paid by the party at whose instance the order was made, except 

in the eases mentioned in subdivision one, section 209, in which case the plain­

tiff shall pay costs of transfer. The court to which an action or proceeding 

is transferred has and exercises over the same the like .jurisdiction as if it 

had been originally co,:nmenced therein. [L. '69, p. 14, §§ 55, 56; L. '75, p. 

7, § 10; L. '77, p. 12, § 55; Cd. '81, § 54; 2 H. C., § 166.J 

See notes to § 208, supra. 

Cited in 25 Wash. 348. 
Under this section, an information is 

amendable by · the prosecuting attorney, 

on leave. of the court of another county 
to which .the prosecution has been trans­
ferred: State v. Lyts, 25. Wash, 347. 

§ 216. ( 4861.) Change by Stipulation. 
Notwithstanding the provisions of section 209, all the parties to the ac­

tion by stipulation in writing or by consent in open court entered in the rec­

ords may agree that the place of trial be changed to any county of the state, 

and thereupon the court must order the change agreed upon. [L. '77, p. 13, 

§ 56; Cd. '81, § 55; 2 H. C., § 167.J . 

As to sufficient stipulation showing parties had agreed to change of venue, see 

Kane v. Kane, 35 Wash. 517. 

§ 217. ( 4862.) Effect of Neglect of Moving Party. 
If such papers be not transmitted to the clerk of the proper court within 

the time prescribed in the order allowing the change, and the delay be caused 

by the act or omission of the party procuring the change, the adverse party, on 

motion to the court or judge thereof, may have the order vacated, and there­

after no other change of the place of trial shall be allo.wed to such party. [ Cf. 

242 

CIIAP. VI] 

L. '54. p. 131 
C., § 168.] 

See notes to 

§ 218. (,186 
_Upon th 

cause is tram 
after the acti 
[L. '54, p. 1: 
H. C., § 169. 

§ 219. (486 
The eler: 

an order ism 
entries up to 
'81, § 58; 2 l 

§ 220. · (486 
Civil act 

menced by tl 
complaint wi 
service has b, 
plaintiff shal 
commence se1 
complaint. 

See generall; 
L. '59, pp. 8-ll 
L. '77, pp. 13-1: 

See infra, § 
See infra, § ; 

Cited in 10·1 
Wash. 629; 20 
27 Wash; 249, 
Wash. 621; 34 
40 Wash. 522; 

See 2 Remin: 
§§ 1-10. . 

This ehapter 
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hibiti9n again 
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Corey, 22 Wasl 
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THE SENATE. 

Senate Bill No. 230 

~ e ,€ ·-'---J' Le_, 
~ 
P~~ 

/f<-- -~ 
By JuDICIARY Co:r.r11UTTEE. 

STATE OF WASHINGTON, TWELFTH REGULAR SESSION. 

February 15, 1911, read first and second time, ordered printed, and placed on general file'. 

AN ACT 
Relating to the disqualification of judges of the superior courts, and providing change of venue or 

change of judges on account thereof. 

Be it enacted by the Legislature of the State of Washington: 

SECTION 1. No judge of a superior court of the State of "\Vashington shall sit to hear or try 

2 any action or proceeding when it shall be established as hereinafter provided, that such judge is 

S prejudiced against any party or attorney, or the interest of any party or attorney appearing in 

4 such cause. In such case the presiding judge shall forthwith transfer the action to another depart-

5 ment of the same court or call in a judge from some other court, or apply to the governor to 

6 send a judge, to try the case ; or, if the convenience of witnesses or the ends of justice will not 

7 be interfered with by such course, and the action is of such a character that a change of venue 

8 thereof may be ordered, he may send the case for trial to the most convenient court. 

SEc. f!. Any party to or any attorney appearing in any action or proceeding in a superior 

~ court, may establish such prejudice by motion supported by affidavit that the judge before whom 

3 the action is pending is prejudiced against such party or attorney, so that such party or attorney 

4 cannot, or believes that he cannot, have a fair and impartial trial before such judge: Provided 

5 further, That no party or attorney shall be permitted to make more than one application in any 

6 action or proceeding under this act. 

SEc. 3. This act shall take effect March 11, 1911. 
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Absent or not voting were: Senators Espy, He~tt, Hux.ti, 
ble, Jackson, Landon, Ruth, Stewart, Whalley-8. · . 

Senate bill No. 147, by Senator Metcalf~- entitled "An. . 

relative to legal holidays ·and decl~ring the 12th day.of Octohef 

of each year a legal holiday t~ be known as "Columbus Day/ 
was read. the third time. · · 

The secretary called the roll on. final passage of Senate bi.1\ 

N ~- 147, and it failed to pass the Sena.te by the following vot;.,t 

Those voting aye were: Senators Allen (F. J'.),. Bryan,.Qols 

lins, Cox,· Falconer;·Hall, :Hammer, Hutchinson, Jensen, Mer· 

calf, Myers, Piper, Roberts, Rosenhaupt, Rydstrom, Shaefe 

· Smith~on, Stevenson, White, Whitney, Mr. President~21. . 

Those voting nay were: Sen!l,tors Anderson, Arrasn:iith, Ba~: 

sett, Bowen, Brown, Chappell, Davii,, Eastham, FishbacRi 
Nichols, Ruth, Stephens, Troy-13. · · ··· 

Absent or not voting were: Senators Allen (P. L.), Espy} 

Hewitt, Huxtable, Jackson, Landon, Stewart, Whalley-8. · · ,' 

Senate bill No .. 230, by Committee on Judiciary, entitled "An,, 
act relating to· the disqualification of judges of the sup.eriif 

courts, and providing change of venue or change of judges 

account thereof," was read third time; 
. Sei:i.ator: Bryan moved to strike section $. 

The motion carried. 
The secretary called the roll on final passage .of Senate bi]j 

No .. 230, and it passed the Senate by.the foHowing vote: , 

Those voting aye were: Senators Allen (F .. J.), Anderso .. 
Arrasmith, Bassett, Bowen, Brown, Bryan, Chappell, · ColliA 
Cox, Davis, Eastham, E~py, Falconer,.Hall, Hammer, Hutc. 

inson, Jensen, Metcalf, Myers, Nichols, Piper, Roberts, Ro?e;µ 

haupt, Ruth, Rydstrom, Shaefer, Smithson, Stephen,s, Tp · 

White, Mr. President-32. · 
Those voting nay were: Senators. Fishbac;k, Stevenson. 

Absent or. not _voting were_:. Senators Allen (P. :~.), Ile ... 
Huxtable, Jackson, Landon, Stewart, Whalley; Whitne3;~8:: 

There being no objection, the title of the bill was ordered;: 

stand as the title of the act. 

. ·.. . , ;-

S'.]:':ATE, OF: WAS:#INGTON: !65:l 

• ···SPECIAL ORDER. 
,. ••• < ' ~ 

The hour of 2:30 o'clock having arriv~d, the Senate pro­

ceeded to the consid~ration of substitute Senate bill No. 6, which 
was a special order for this hour. 

The secretary read the third time sections 84 to 238, in-
clusive, of substitute Senate bill No. 6. . . · 

On motion of Senator Bassett, substitute Senate bill No." 6 
was made a special order for 2 :30 p. m. Thursday, Febi-

ruary 23rd. . 
On motion of Senator Falconer, the rules were suspended and 

the Senate returned to the introduction of bills. 

INTRODUCTION, OF BILLS. 

Senate bill No. 313, by Appropriations Committee, entitled 
"An act making appropriations for maintenance of and sundry 

expenses at the various state institutions, schools and state 

offices and for the. sundry civil expenses of the state govern­

ment for the fiscal term beginning April 1, 1911, and ending 

March 31, 1913, except as otherwise provided:" 
The bill was read the first tim~, an9- on motion of Senator 

.<Falconer, the rules were suspended, the bill was read the second 

time by title, ordered printed and pll!-ced on general file. 
Senator Rosenhaupt moved that the S~nate recede· from its 

all}endment to the title of House bill No. 113. 
_The secretary called the roll, and the Senate receded from its 

amendment to the title of House bi1I No .. 113 by the following 

vote: 
Those voting aye were: Senators Allen (F. J.), Arrasmith, 

Bassett, Bowen, Brown, Bryan, Chappell, ·collins, Cox, Davis, 

Eastham, Espy, Falconer, Fishback, Hall, Hammer, Hut~hin­

son, Jensen, Metcalf,· Myers, Nichols, Roberts, Rosenhaupt, 

Ruth, Rydstrom, Shae:ter; Smithson, Stephens, Stevenson, Stew­

art, Troy, Mr. President-82. 
Those voting-nay were: Senators Anderson, Huxtable-Q. 

Absent ·or not voting were: Senators Allen (P. i.); Hewitt, 
Jackson, Landon, Piper, Whalley, White, Whitney-8. 
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CH. 121.l SESSION LAWS, 1911. 

CHAPTER 1Q 1. 
[ S. B. 230.J 

RELATING TO DISQUALIFICATION OF JUDGES OF 
SUPERIOR COURTS. 

AN Ac-r relating to the disqualification of judges of the superior 
courts, and providing change of venue or change of judges 
on account thereof. 

Be it enacted by the Legislature of the State of Washington: 

SECTION 1. No judge of a superior court of the State 

of Washington shall sit to hear or try any action or pro­

ceeding when it shall be established, as hereinafter pro­

vided, that such judge is prejudiced against any party 

or attorney; -or the interest of any party or attorney 
appearing in such cause. In such case the presiding judge 

shall forthwith transfer the action to another department 
of the same court, or call in a judge from some other 

court, or apply to the governor to send a judge, to try 

the case; or, if the convenience of witnesses or the ends 
of justice will not· be interfered with by such course, and 

the action is of such a character that a change of venue 

thereof may be ordered, he may send the case for trial to 
the most convenient court. · 

SEC. ~- Any party to or any attorney appearing in 
any action or proceeding in a superior court, may estab­

. lish such prejudice by motion supported by affidavit that 

the judge before whom the action is pending is prejudiced 

against such party or attorney, so that such party or at­
torney cannot, or believes that he cannot, have a fair and 

impartial trial before such judge: Provided, further, That 

no party or attorney shall be permitted to make more than 

one application in any action or proceeding under this act. 

Passed by the Senate February ~1, 1911. 
Passed by the House March 9, 1911. 
Approved by the Governor March 18, 1911. 

617' 

[ Seo §§ 
200-210, 
Reru.-Bnl.J 

Prejudice 
estnbl1shed. 

Order change 
of venue. 

[ Sec §§ 
200-210, 
Heru,-Bal.J 

Establish 
hy 1tflldn.vi v 
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RE&OLUTI ONS AND MEMORIALS FOR W-tl.ICH 

NO COPIES ARS IWCLUDED HEREIN 

SENATE J'OITu"T RESOLUTIONS: 

No. 3. 3y Committee on Rules and J oint 
Rules 

Rela.ting to the matt2rs to be considered during 
the l\Jineteenth Session of the Legislature and the date 
of adjournment thereof. 

Read first and second time January 21, and under 
suspension of rules, 1.t1as adopted by the senate. 

No. 4. :Sy Cor.rrrri ttee on Hules and Joint 
Rules 

Relating to the time of ar:ljm,rrnmont of the Nineteenth 
Legislature. 

Read first and second time February 6, ~nd placed on 
general file. 

No. 5. By Committee on Gom:rter ce and 
Manufactures 

Endorsing the ttpacific Northwe3t Comrnerci:11 Ei.nd In­
dustrial E:x:position11 to be held. in the spring of 1926 in 
J\ie vv York City. 

Head. f'irst and second time Februa.ry 6, and placed on 
general file. 

No. 6. By Corr:m.i ttee on Rule s and Joint 
Rules 

Provising for the appointment of a joint sub-cmruni ttee 
to employ an attorney to examine the statute law and to 
prep:::i.re bills repeali::1.g such statutes .':ls should be r epealed 
or revised. 

Read .first a.nd second time l•'ebrua.ry 10, and placed on 
general file. 

No. 7. By Comll!ittee on Appropriations 

Per::.nitt.:.ng introduction of a Senate Joint Resolution. 

Read. first anc_ seco::id time =:-·eoruary 13, 'lnd under sus­
pension of tl1.e :rules was adopted by the=: Senate. 

S~HATE CONCUR,.qENT .RESOLUTIONS: 

No. 1. By Senn.tor Hastings 

.Relati:1g to t:1e appointment of a joint comraittee to 
draft jo:Lnt rules for i;h0 1'225 Session of the Legislature 

.dead first Gnd second time January 20, and under sus ­
pension of rules was placed on final passage 

-1-

A08ALEE
Highlight



B 12

420 
JOURNAL 01" THE SillNATE 

FIFTY .. FOURTH DAY .. 

SI~Nl-,'rlil CrrAMJJlER, 

Or,.YMPIA, yV.,s.n., F'rida:t, Ja.nua1,~. 

The Sena.to was called to cn•der at 2 o'clock r,. 111., by Pr 

1mr81.H1;nt to adjournment. 
}t<~v. 0. F, Krieger of the F.irst },It3t1uidist l!lpjsc::qpal Oh.u 

offored prayer. 
The Secretary called the roH, .an men1bers being p:re~ent 

Grass. Hurn, Lunn, St, Perter H.nd \¥ray, who W13rn excusec:L . < 

On motion of Senator Muft1hy, the reading of the journal•bf, . . . . . . ·-~~~-
day was dis1)ensecl with, and• it ,vas approved. 

On motion of Senator :Morris, the Secreta.ry wl.Ul 'instru~ted · 
to send to Senator wr.~.y i\ $'Uit~iJ:fl!:l boun:u~t of flow¢rs with 
best ,vishes for hls spee.<1Y retfot·t:trY a.nd much ha.rrpiuess !.or· 

1.,he Secretary reacl: 

a(H,fS:FJ C-ON(HJJUlE:N'l' nmsot~U'I'lON :;'l<i. 8, 

By C.ommittee on RnJe,ij aud Order: ''RE1latin$ to 
purpmm of holding nternorial servi<:<:is;'' 

Tlrn Resolution was read first tirne by Uth::, and tj11 motip:/ 
Landon the rules 'weresuspcncled, tlle Resolution read second, 
read third timo and u.dopted. 

The Secretary reat1: 

By Committee on Rules aml Order: 
hllls. ,. 

1'lu:, Resolution ,vas reafl fitst t:hni."! 
Mntcalf t lw ni le:;1 were suspended, the r,:solution read the Beci.f 
title, read the third time and adopted. 

The :Secretary read: 

By Senatoi·s \VestfaTJ, Palrne1', Crass, HousEff, Conyard, 
Oman, l\!IcCanley, Lunn, Christensen, Shaw, MYQl'S, Morris, SnUili 
yille: 

;;ess\on of tlH1 lnth t,?gislnture. numernus bl11S 1•ep,•nlii11i' obsoletf' 
nmliiguou,; ;;latute,1 were p1·c1sented to !.he Jlt'rn,;ent ext1·aon111rn1·:,· ,,, 
icstuntially all or such bill!ii hn,ve nlren.t1Y been passf:d hy both honse/l ol: 
and 11 pprm·H1 hy thf: gove.rnor; m~,d 

y,lJ'rn:rttBAS, th"re wnti ni:it !lUflkltmt Urn10 between the aojmirnmtmt 
Sf:~s:ion and the eoiwenl111.;· or the extnwnllnnry si>ssion to r•xamlne aU. 
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FIFTY-IN)URTH DAY, JANUARY .1, 192(1 421 

m•p,:1,;e of preparing hills WcpeaHng Ot' revising the same, and U11:n: tn·e sUll on 
te boolrn many la.,vs t.lrn,t are mardfostly o!rnolete or !n 111,;erl of' revision : 

fJs ft Rn.,;olved Eu the Rr:nutc iwd House of Jb;1n·csodntrFos (If the State of 

t tlH, jqint sub~ommltb:,,, of three ,mem1iers of the rules nna joint rules com-
t,11,:. ~,mH!.e an<l 1:hret, meml.H:rs of Urn nill;,s (Ln,J rH'rler commltt,".e of the Howm 
n(ativt,s aJ)Jminted u1ni0r th,:c: provisions of 8enatt,\ ,Tnlnt Resolution No; 6 
i.:u• s,~i;sfon of th<! HHh legislature be continued v:ltl1 tht authority to r:1i1ploy 

Bnt u uorney e-:xprJrienced in thf, drafting of stn tates, anr1 0 l:lti:nogTn phe1·, MHl 
c,;,n1pensatlon ; 
sud1 attorney shall durl.n;; the tinw lwtw,,en tht• ar\fourmnent 0f the iwesent 
· IT st'ssinn of UH, legJ;,Iattm2 an,tl LhB convening of the ~0th biennfal session 
•11atui:i?, exan1lne ns much of tbn sh,t11tr: l1nv (if this stat,, ns can lw done in 

h and p,dns~taking manner, fol' ,tlle ptirpos0 of determining ·which nf such 
5tt1hites i1re ol:,sQ!el:e ilnd should be reTH,Hlf,d nnd wlmt porUons then,of 

ambJg1101Js ,and contnHlictory rmd should be revhmfl; 
$Etl<1 attomey f:;hnJl pn:part' bills repeaJtr1g M 1't'Vislng RJ!Ch' sV1.tutes, as the 
11&, snd not,the nonv:ening of U.e 30th ble1mi:Jl sessior1 nf the legli;;luttn·e sucll 

ll,0 a;; Ul'e fl])):)roved 'by l,ll'.i.id Jolnt m.thcommlttee be lniroducei:l by .tlw memben, 
JmmlH.,,;t:i h:l the Se11n,te ;:n· the ffouse n,};pecUvely ns tlrn committee may 

1,11d .ordel'e{l p1;hllt!<l, fUH1 referl'P(1 to .the jU!liciary con1mitt.1,e <)f the Sem,te se, /13 the (;fl$!') may be : 
id; attornnY. he, provkled with Uw nN,esi:':3.ry ftffnltm'e, suppllNJ, ;;taU(me.•y 

i mid that Jn 1:1dd!UOit !;() the comr.Hmsotlbri nr snid attnrney tll'!U HtJ:•nog~ 
re<1.t1h:e, thi;:lt r1.tit1111l tr.i.veHng n:bd othnr ,1xpenses in vh,!Hng, Olympia, Jor 
of (\t,JnfA}n•ing witJ1 sfri.te (}ffiCi>.'!'~ in to t-b~ l'ff'i'J:,;lcin l)f statutes 

liPlr rlepa1;tt11f:1its , 1·espMHvely: 
or,1111pens,1tfon of s,i,id i}ttorney 1mil i.itenographer anu necessa,ry, expeni;i;~s 
shppne~; .sfot!()nffrY i).,11), postage anil H!3CB$Sill')' e::q)enses irWU!TN:1 ill 

via 'bi'! nn!d out o_f i:1111 ni,oneyg nprm:Yp:tiated for the m•:pen,ie1:, ofi the 
,pcin wimt1lers signed. n:ml t1prn·o\'tid l;Y tl,e, pr1,shlent of the .serinte 1:ltHl 
of tho Hotu1e of Ri'lpres<fntaUve:s. 

esolution :waa rea;d t.bo first time, and 011 motion of Senator vVestfall 
• wer<f $UBD,anued1 .the resolution w:3,,s tead the second Ume by title, 

., third time and placed 011 :fiirnl passage, 
SecretarYcalle{l the roll on the final 1rnssage of Senate Joint Resolu~ 

and it was adoi,ted by the following' vot,:: 
e voting aye -..vere< Senators. Barclay, Barnes, Bishop, Carlyon, 
sen, Qlr:ary, Condon, Conner, Conyarrl, Davis, Groff, Hall. Harrison, 
, Ht1trn,er, .Jacobson, Knrshuer, Kirlrnrnn, Landon, l\JcCauley, :Vletcalf. 
Motris, I\forth1and, Murphy, :zvryers, Norman, Oman, Palmer, Post, 

Smith, SonH1rville, Sutton. ,vest.fall, '\Vilmer-37. 
Senators Grass, Hun1, Lunn, SL Peter, ,vray-5, 

:motion of Senator Co1rne.:r, the Secretary was instructed to imme­
send a telegi·am to the UnivHrsHy of Washington football team. wish­

. i,.ub:ess in their game against the University of Alabama at PaM-

road: 

SEN.ATE c~·HA¥nNn; 
0ISl\lPrs\, \'tASH.,. ,J;n11mry l, lfl:2f,, 

c•ommiuee m1 Insurimee, to whom wa.s rdN'!T•d ,ltx)wH: Bill No. 213, 
",An ac[ repN1lh1g Snetion 72:2/\ of H.Pnilngl1Jn's Crimpiled Fltntut.gi; relating 
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IN TI!E SENATE. By Jorn'l' Co11Mrl"rEE ON R1wrsroN OF LAws. 

Senate Bill No. 64 

STATE 01<' WASHINGTON, TWENTIETH REGULAR SESSION. 

January 10, 1927, read first and second time, ordered printed, and referred to 
Committee on Judiciary. 

AN ACT 
Relating to the disquali.fication of judges of the superior comis, and providing for change of 

Yenue OP change of judges on account thereof, and amending Chapter 121 of the Laws 
of 1911. 

Be it enacted by the Legislatu-re of the State of Washington: 

SECTION 1. That Section 1 of Chapter 121 of the Laws of 1911, page 617 (Section 209-1 
2 of Remington's Compiled Statutes; Section 8546 of Pierce's 1919 Code), be amended to 
3 read as follows: 

4 Section 1. No judge of a. superior court of the State of Washington sha11 sit to hear 
5 or try any action or proceeding when it shall be established, as hereinafter provided, that 
6 such judge is prejudiced against any party or attorney, or the interest of any party or 
7 attorney appearing in such cause. In such case the presiding judge shall forthwith trans-
8 fer the action to auoUrer department of the same comi, or call in a judge from some other 
9 court, or apply to the governor to send a judge, to try the case; or, if the convenience of 

10 witnesses or the ends of jnstice will not be interfered with by such course, and the action 
11 is of such a character that a change of venue thereof may be ordered, he may send the 
12 case for trial to the most convenient court • • • • : Provided, That in 
13 criminal prosecntions the case shall not be sent for trial to any court outside the county 
14 unless the accused shall waive his rig-ht to a trial by a jury of the county in which the 
15 offense is alleged to have been committed. 

8Eo. 2. That Section 2 of Chapter 121 of the Laws of 1911, page 617 (Section 209-2 of 
2 Remington's Compiled Statntes; Section 8547 of Pierce's 1919 Code), he amended to 
3 read as follows: 
4 Section 2. Any party to or any attorney appearing in any action or proceeding in a 
5 superior court, may establish such prejudice by motion, supported by affidavit that the 
6 judge before whom the action is pending is prejudiced against sueh party or attorney, so 
7 that such party or attorney cannot, or believes that he cannot, have a fair and impartial 
S trial before such judge: Pro·vided, That such motion a.nd affidavit is filed and called to 
9 the attention of the·:indge before he shall liave made any ruling whatsoever in the case, 

10 either on the motion of the party making the affidavit, or on the motion of any other party 
11 to the action, of the hearing of which the party making the affidavit has been given notice, 
12 Md before the judge presiding has made any order or ruling involving discretion: And 
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13 provided, f-n1·ther, That no party or atton1ey shall be permitted to make more than one 

14 application in any action or proceeding under this net. 

NOTE: We recommend the revision aud amendment of Section 1 of Chapter 121 of the 

Laws of 1911 (Section 209-1 of R. C. S.; Section 8546 P. 19 C.), as indicated in the foregoing 

bill, for the reason that the supreme court in Statll e:i.1 rel. II owanl v. Snperior Conrt of 

Pacific County, 88 Wash. 344-347, held that under the provisions of Section 22 of Article I of 

the constitution the accused in a criminal prosecution has a constitutional right to be tried in 

the county in which the offense is alleged to have been committed 1rnd that although an accused 

may waive suc11 right and does so when he asks a change of Yenue, the proceeding under the 

above statute "is not an n;pplication for a change of venue, but only an application of the ac­

cused to he tried before m1other jutlg-e, which, under our system of interchange of trial judges, 

can he readily accomplished without nny change of venue. ~ ,. ~ ~ We do not 

think the accused is hound to waive his constitutional right of heing- tried in the county in 

which the offense is alleged to lrn,ve been committed in order to avail himself of the right to 

challenge the resident presiding judge ou account of his prejudice. ~ ~ $ ,. In 

view of this positive constitutional guaranty, we fed constrained to construe the language of 

the Act of 1911, above q noted, as meaning no more than that the resident presiding judge ma:v 

'send the case for trial to the most convenient court' only when the accused e:,.7Jressly consents 

to be tried in a county other than the one 'in which the offense is alleged to have been com­

mitted'." 
In State ex rel. O'Phelan v. Superior Court of Pacific County, 88 \Yash, 669-674, tlle 

supreme court held that the judge against whom a motion and affidavit of prejudice had been 

flled, and which motion was allowed and the order entered granting a change of judge, in a 

criminal case, had 110 power to grant a change of venue to another county, even where the ac­

cused had previously filed a motion fo1· n change of venue on the ground of local prejudice, the 

motion for a change of ;judges having been first presented to the presiding ;judge. 

We rGcommend the revision nnd amendment of Section 2 of Chapter 121 of the Laws of 

1911 (Sec. 209-2 R. C. S., Sec. 854.7 P. 19 0.), as indicated in the foregoing liill for the xeason 

that the provision inserted by way of nmendment, in 0111" opinion, expresses the latest rulings 

of the supreme court as to the proper construction of this shttnte. This statute has been be­

fore the supreme court manv timea and we have f01mc1 some difficulty in reconciling its Yari­

ous decisions on the point of when a motion for change of judges must be made. 

We respectfully submit for the consideration of the committee to which this hill is re­

ferred, a ln·ief statement of the rulinp;s made by the supreme court. 

In Sta.te ex rel. Lefebvre v. Cli.ff ord, 65 ·wash. 313, the court culls attention to the fact 

that the affidavit of prejudice was presented after a continuance had been asked by the peti­

tioner and after orders in the case had been made by the judge. The court says: 

"It is true that these orders were 110t made upon the merits of the ca.se; but the statute 

does not, D}' any specific provision or by any intendment, limit the right to make the applica­

tion at nny time before the trial on the merits. If literally constrned the right would exist ai 

any time prior to the entering of the judgment. But to plncc such a construction on the law i1 

to charge the law-making power with an intention to cripple and handicap the courts in theii 

attempted enforcement of law, to an intolerable extent. ~ " • • Vve canno 

conclude t.hat it was intended lJy the act that a party could submit to the jurisdiction of th1 

court by waiving his rights to object until liy some ruling of the court in the case he become: 

fearful that the judge is not favorable to his view of the case. In other words, he is not al 

lowed to speculate upon what rulings the court will make on propositions that are involve< 

in the case, and if the rulings do not happen to he in his fa-vor, to then for the first time rais 

the jurisdictional question." 
In State ex rel. Jones v. Gay, G5 1/vash. G29, the court held that an affidavit of prejudic 

of the judge was timely where the accused was not represented by counsel at the time of th 

arraignment and plea when the cause was sot for trial, and counsel made the motion at the tim 

of their flrst appearance, shortly after learning that the t1-ial had been set. 

In State ex rel. Fanne1' v. BeU, 101 Wash. 133, the court held that where a party ha 

asked for a jnry trial, which the judge had denied, it was too late to file au affidavit of prejt 

dice. 
In State ex ml. D1111ha1n, 10G Wash. 507, the court says: 

"We have held that a party may not invite a ruling, and being dissatisfied, file a 

affidavit of prejudice. But we are not inclined to hold that an appearance by way of motio: 

demurrer or answer may not be contemporµneons with or be followed by an affidavit of prej1 

dice, if the court has not theretofore made any ruling that may be said to go to the roeri 

of the case." 
In State ex rd. Mea,d. v. Superioi· Co1irt 1 108 "\Vnsh, at page 638, the court imys: 

"We have held • • * • that the party desiring the change must ma] 
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the application at his first appear4nce in the cause; that he m11st move before foe judge pre­
siding has made nu order or a ruling involving discrntion, as to !:).old otherwise would be to 
liold that the application could he made at any stage of the proceedings'' citing the Lefebvre 
case, supra. 

In State ex rd. Davis v. Su.perior Gou.rt, 114 Wash. at page 339, th0 court says: 
'' A motion for a change of judges supported by an affidavit of prejudice, is timely if 

filed and called to the attention of the court before it has made any ruling w4atsoever in the 
r,asr,, either on the motion of the party making the affidavit or on the motion of any other 
party to the action, of the hearing of which the party making the affidavit has been given 
notice, otherwise it is not timely made." 

In State v. Clark, 125 Wash. 294, the facts nre as follows: An information was filed 
on November 20, 1921; on December 2, 1921, the defendant was brought before the court and 
arraigned, :it which time he plead not guilty and his bond was fixed in the sum of $1,500. 
On December 20, the prosecuting attorney served notice on the defendant's counsel that on 
December 31st he would move the court to set the case for trial. On December 23rd, eight 
days before the time so noted for setting the case for trial, appellant served upon the prose­
cuting attorney and filed his affidavit of prejudice against the resident judge, moving for a 
change of judge a.nd noted the motion for hearing on the day the prosecuting attorney had 
noted for hen.ring his motion to set the case for trial. On that day a motion for change of 
judge was made and overruled and the case was set for trial and subsequently tried before 
the judge against whom appellant's affidavit of prejudice had been filed. The court says: 

"The question before us is whether the situation disclosed by the record in this case 
is one that comes within the operation of the rule as announced in the Davis case, 114 Wash. 
335, siipra. As we have alread~, indicated, the court has deviated somewhat from the literal 
reading of the statute in order to establish a workable procedure, ancl having clone that, it 
ill l1chooves the court to then proceed to modify the rule so that new confusion is introduced 
into the practice. We a.re determined to ahicle by the established rule and are satisfied that 
the facts in this ease fall within it. When the defendant is called before the court for arraign­
ment, the judge is then required either to make a ruling or exercise his discretion. It is un­
necessary· to detail the numerous situations that might arise upon such an occasion which 
would call for the court's action, and although in this case all that the court did was to fL-: bail 
(which might have been fixed ex parte before the arrest was made) and receive the plea of not 
guilty, still, the question of whether the affida,it was timely presented is not a question of what 
actually took place, but of what might have occurred. In the interest of orderly procedure and 
conformity to the rule heretofore announced, we hold thr,t the affidavit of prejudice should 
have been :filed before the arraignment." 

·we are frank to admit that we are utterly unable to reconcile the holding in the Clark 
ca.se, 125 Wash. suvra, with the rule lnicl down in the Davis case, 114 Wash. snpra, which seems 
to us to stn.te that the application for a change of judge must be made before the court ha.<; 
made any rnling upon a motion of either party, but we are inclined to think that the ruling iu 
the Clark case does conform to the holding in E:r; rel. 1vlead, 108 Wash., s·1wra., and we have 
therefore prepared the amendment in the form of a combination of the rule laid down in the, 
Mead ease with that laid down in the Clark case. 

We wish, howewr, to call the attention of the committee to which this bill is referred, to 
the language of the statute relating- to this subject from the State of Montana, some features 
of which appear to us to be worthy of consideration in the interest of making definite and cer­
tain the time when an affidavit of prejudice on the part of a. judge must be filed. 

The Montana statute in this respect is as follows: 
"Any ~ • + ~ judge .. * must not sit or act as 

such in any notion or proceeding-: "' .. .. ~ 
4. W11en either party makes or :files an affidavit as hereinafter provided, tha,t he has 

reason to believe, and does believe, he cannot have a fair and impartial hearing or trial before 
a district judge by reason of the bias or prejudice of such judge • " ~ • upon 
the filing of the affidavit the judge as to whom said disqualification is averred, shall be without 
authority to act further in the action, motion or proceeding, but the provisions of this section 
do not apply to the arrangement of the calendar, the regulation of the order of business, the 
power of transferring the action or proceeding to some other court, nor to the power of calling 
in another district judge, to sit and act in such action or proceeding • .. ~ • '' 

The provisions of the underscored portion of the statute of Montana quoted above ap­
pear to us to be reasonable, particnla.rly that relating to the arnwgement of the calendar and 
the regulation of the order of business, and we are of the opinion also that there is no valid 
reason why the arraignment and fixing of bail in a criminal case should not be excluded from 
the operation of the statute. The arrangement of the calendar, the setting of cases down for 
trial, the arraignment of accused persons and fixing their bail, although among the duties of a 
judge, are to all practical intents and purposes administrative rather than judicial acts and 
with the possible exception of setting a date for trial and fo:ing bail, where the parties disagree, 
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call for the exercise of no discretion even, on the part of the judge. Bnt even assuming that 
in setting a date for trial or fixing bail a judge should so act as to lead the disappointed party 
to believe that he cannot have a fair trial before such judge, would it not be more in accordance 
with our ideas of justice to permit the- filing of the affidavit of prejudice- afterwards than to 
compel the party to go to trial before a judge in which he dicl not have confidence. 

We respectfully suggest for the consideration of the committee to which this bill is re­
ferred an amendment to Section 2 of the foregoing bill as follows: 

In line 8 of page 2 of the original bill, the same being line 12, page 1, of the printed bill, 
after the word "discretion" and before the" : " insert the following: 

", but the arrangement of the calendar, the regulation of the order of business, the- set­
ting of nn action, motion or proceeding down for hearing or trial, the arraignment of the ac­
cused in a criminal action or the fixing of bail, shall not be construed as a ruling or order in­
volving discretion within the meaning of this proviso". 

It appears to us that if our present statute be amended as provided in the foregoinp; bill 
in accordance with the latest rulings of the supreme court and further amended as above sug­
gested, an orderly and definite procedure easy to be understood and followed by the bench and 
bar will be provided, which will save to litigants and their counsel all rights to which they are 
entitled in the matter of selecting the judge before whom they desire to try a case, and will put 
a stop to numerous cases being taken to the supreme court on the ground that the trial court 
has committed error i'n construing the stn.tute. 

Cheeked with statutes and/or decisions by 8enators Palmer and Hastings, and Repre­
sentatives Fallmor and Soule. 

< NOTE: We reco1 
'to' the fees to be paid to t 
never been specifically r 
140 of the Laws of 1907, 
repealing clause either g 

Checked with state 
tatives Falknor and Soul 
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JOURNAL OF THE SENATE 

, 13 of· section 1 of the printed bill, same being line 19 of the original bill, 
vord "husband" insert the words "or wife". . 
, 13 of Section 1 of the printed bill, same being line 20 of the original bill, 
vords "no husband" and before the comma (,) insert the words "or wife". 
, 14° of section 1 of the printed bill, same being ·line 21 of the· original bill, 
,ord "mother" insert a comma (,) and the words "or husband_ or father,''. 

E. B. PALMER, .Acting Chairman. 

mcur in this report: Paul W. Houser, C. G. Heifner, W. G. Hartwell, 
'ray, Fred W. Hastings, Reba J. Hurn, Ralph Metcalf. · 

otion. of Senator Wray, the report of the committee was adopted. 
)r Carlyon was called to preside. 
)tion of Senator Palmer, the committee amendments were adopted. 
ecretary called the roll on the final passage of Senate Bill No. 52 

ed, and it passed the Senate -by the following vote: 
voting aye were: Senators Barcl~y, Barnes, Carlyon, Colburn, 

ill, Hastings, Heifner, Hurn, Karshner, Kirkman, Lunn, McCauley, 

Morgan, Murphy, Myers, Norman, Palmer, Post, St. Peter; Shaw, 
1tton, Williams, Wilmer, Wray-27. 
t or not voting: Senators Cleary, Condon, Conner, Finch, Hart­
ser: Knutzen, Landon, Morthland, Oman, Smith, Somervilie, Taylo~, 
-14. . . . 

ill, having received the constitutional majority, was declared passed. 
being no objection, the title of the bill was ordered to stand as 

of the act. · · ·· · 

;ecretary read: 

REPORT OF STANDING COMMITTEE. 

>ENT: 

SENATE CHAMBER, 

OLYMPIA, WASH., January 20, 1927. 

our · Committee on Judiciary, to whom was referred Senate Bill No . 
ln Act relating to the qualifications and justification of personal sureties, 
. ing Chapter IX of the Code of Washington Territory of 1881.", have had 
mder consideration, and we respectfully report the same back to the Senate 
ecommendatio;i. that it do .pass, with the following amendments: 
e 1 of section 2 of the printed bill, same being line 12 of page 1 of the 
11, after the word "shall" strike the word "be" and insert· in lieu thereof· 
"have separate property". 

e 3 of section 2 of the printed bill, same being line 14 of page 1 of the 
ll, after the .word "execution" strike the semi-colon ( ; ) and insert in lieu 
comma (,) and the words "unless his wife join with him in the execution 
:, i~- which case .they must have. community property of such required 

E: B. PALMER, ActfaiJ · Chairman. 

mcur in this report: William Wray, Paul W. :gouser, W. G. Hartwell, 
urn, C. G. Heifner, Romer L. Post,_ Fred W. Hastings, Ralph Metcalf . 

otion of Senator Palmer, the report of the committee was adopted. 

otion of Senator Palmer, the committee amendments were adopted, __ 

:ecretary called the roll on the final passage of Senate Bill No. 61'. 
. ed, and it passed the Senate by the following vote: 

, voting aye were: Senators Barclay, Barnes, Carlyon,. Colburn; 
nch, Hall, Hartwell, Hastin·gs, Heifner, Hurn, Karshner, Kirkman, 
:Cauley, Metcalf, .Morgan, Murphy, Myers, Norman;· Oman, Palmer; 
Peter, Shaw, Smart, Smith, Somerville, Sutton, Williams, Wilme·" 
2. 
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Absent or not voting: Senators· Cleary, Condon, Conner, Houser, Knut­

zen, Landon, Morthland°,' Taylor, Westfall-9, 
The bill, having received the constitutional majority, was· declared passed. 

There J:>eing no objection, the title of the bill was ordered to stand as 
the titie of the act. 

The Secretary read: 

MR. PRESIDENT : 

REPORT OF STANDING COMMITTEE. 

SENATE CHAMBER, 

OLYMPIA, WASH., January 18, 1927. 

We, your Committee on .Judiciary, to whom -was referred Senate Bill No. 64, 
entitled "An Act relating to the disqualification of judges of the superior court, and 
providing for change of venue or change of judges on account thereof, and amending 
Chapter 121 of the Laws of 1911.", have had the same under consideration, and we 
respectfully report the same back to the Senate_ with the recommendation that it do 
pass·with· the following amendment: 

In line 12 of section 2 of the • printed bill,. same being line 8 of page· 2 of the 
·original bill, after the word· "discretion" and before the colon ( :) insert the 
following: A comma (,) and the following words "but the arrangement of the 
calendar, the setting of an action, motion or proceeding down for hearing or trial, 
the arraignment of the accused in a criminal action or the fixing of bail, shall not 
be construed as a ruling or order involving discretion within the· meaning of this 
proviso". .• 

In line 13 of section 2 of the printed bill, same being line 10 of page 2 of the 
original bill, after the word "one" insert the word. "such". 

E. B. p ALMER, Acting Chairman. 

We concur in this report: William Wray, Paul W. Houser, Ralph Metcalf, W. 
G. Hartwell, C. G. Heifner, Fred W. Hastings, Daniel Landon, Reba J. Hurn. 

On motion of Senator Palmer, the report of the committee was adopted. 

On motion of S.enator Palmer, the committee amendments were adopted. 

The Secretary called the roll on the final passage of Senate Bill No. 64 

as amended, and it passed the Senate by the following vote: 
Those voting aye were: Senators Barclay, Barnes, Carlyon, Colburn, 

Davis,· Finch, Hall, Hartwell, Hastings, Heifner, Houser, Hurn,· Karshner, 

Kirkman, Lunn, McCauley, Metcalf, Morgan, Murphy, Myers,_ Norman, Oman, 
Palmer, Post, St. Peter, Shaw, Smart, .Smith, Sutton, Williams, Wilmer, 
Wray...:._32. 

Absent. or not voting: · Senators Cleary, Condon, Conner, Knutzen, 
Landon, Morthland, Somerville, Taylor, Westfall-9. . . . 

The bill, having received the constitutional majority, was declared passed. 
There being no objection, the title of the bill was ordered to stand as 

title of the act. 

REPORT OF STANDING COl\IMITTEE. 

SENATE CHAMBER., 

OLYMPIA, WASH., January 19, 1927. 

/{·/'. ·Wve, ·your Committee on Judiciary, to whom was referred Senate Bill No. 81, 
· -~tlea ·-•~.Ap.- Act relating to awarding and setting off· property of decedents to sur­

. s · spouses, and amending Section· 103 of Chapter 156 of the Laws of 1917, and 
,litlg -a certain act.", have had the same under consideration, and we respect­
':;'epox't the same back to the Senate with the· recommendation that it do· pass 
. ithe . following amendments : 
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SESSION LAWS, 1927. [Cu. 145. 

Section 1981. If said property consists of live 
stoek, the maintenance of which at the, place where 
kept is wasteful and expensive in proportion to the 
value of the animals, or consists of perishable prop­
erty liable, if kept, to destruction, waste or great 
depreciation, the person, firm or corporation hav­
ing such lien may sell the same upon giving ten days' 
notice. 

Passed the Senate January 19, 1927. 
Passed the House February 2, 1927. 
Approved by the Governor February 16, 1927. 

CHAPTER 145. 
{S. B. 64,] 

CHANGE OF VENUE OR OF JUDGES. 

Ax AC'r relating to the <lisquallflcatlon of judges of the superior 
courts, and providing for change of venue or change of judges 
on account thereof, and amending Chapter 121 of the Laws 
of 1911. 

Be it enacted by the Legislature of the State of 
Washington: 

SECTION 1. That section 1 of chapter 121 of the 
Laws of 1911, page 617 (section 209-1 of Reming­
ton·'s Compiled Statutes; section 8546 of Pierce's 
1919 Code), be amended to read as follows : 

S'ection 1. No judge of a superior court of the 
State of Washington shall sit to hear or try any 
action or proceeding when it shall be established, 
as hereina.fter provided, that such judge is preju­
diced against any party or attorney, or the interest 
of any party or attorney appearing in such cause. 
In such case the presiding judge shall forthwith 
transfer the action to another department of the 
same court, or call in a judge from some other court, 
or apply to tbe governor to send a judge, to try the 
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cu. 115.) SESSION LAWS, 1927. 

case; or, if the convenience of witnesses or the ends 
of. justice will not be interfered with by such course, 
and the action is of such a character that a change 
of venue thereof may be ordered, he may send the 
case for trial to the most convenient court: Pro­
vided, That in criminal prosecutions the case shall 
not be sent for trial to any court outside the county 
unless the accused shall waive his right to a trial by 
a jury of the county in which the offense is alleged 
to have been committed. 

SEc. 2. That section 2 of chapter 121 of the 
Laws of 1911, page 617 (section 209-2 of Reming­
ton's Compiled Statutes; section 8547 of Pierce's 
1919 Code), be amended to read as follows : 

Section 2. Any party to or any attorney appear­
ing in any action or proceeding in a superior court, 
may establish such prejudice by motion, supported 
by affidavit that the judge before whom the action 
is pending is prejudiced against such party or attor­
ney, so that such party or attoTney oa.nnot, or be­
lieves that he cannot, have a fair and impartial trial 
before such judge: Provided, That such motion and 
affidavit is filed and called to the attentio,n of the 
judge before he shall h1ave made any ruling whatso­
ever in the case, either on the motion of the party 
making the affidavit, or on the motion of any other 
party to the action, of the hearing of which the 
party making the affidavit has been given notice, and 
before the judge presiding has made any order or 
ruling involving discretion, but the arrangement of 
the calendar, the setting of an action, motion or pro­
ceeding down for hearing· or trial, the arraignment 
of the accused in a criminal action o•r the fixing of 
bail, shall not be construed as a ruling or order 
involving discretion within the meaning of this 
proviso: And provided, further, That no, party or 
attorney shall be permitted to make more than one 
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such application in any action or proceeding under 
this act. 

Passed the Senate January 21, 1927. 
Passed the House February 2, 1927. 
Approved by the Governor February 16, 1927. 

CHAPTER 146. 
[S, B. 65.) 

CORPORATION FEES. 

AN ACT relating to fees to be paid to the Secretary of State by 

corporations, and repealing Chapter LXX of the Laws of 1897. 

Be it enacted by the Legislature of the State of 
Washington: 

SECTION 1. That chapter LXX (70) of the La:ws 
of 1897, pages 134-135, is hereby repealed. 

Passed the S'enate· January 19, 1927. 
Passed the House February 2, 1927. 
Approved by the Governor February 16, 1927. 

CHAPTER 147. 
(S. B. 66.) 

VACANCIES IN THE OFFICE OF JUSTICES OF THE PEACE. 

AN AcT relating to vacancies in the office of justices of the peace, 
and repealing certain acts in relation thereto. 

Be it enacted by the Legislature of the State of 
Washington: 

SECTION 1. That sections 1696 to 1701, both in­
clusive, of the Code of Washington Territo·ry of 
1881, are hereby repealed. 

Passed the Senate January 19, 1927. 
Passed the House February 2, 1927. 
Appro,ved by the Governor February 16, 1927. 
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§ 200-1• PROCEDURE IN COUH'fS Of HECORD 

to grant a change of venue in a local 
action, primarily triable in the }JOllH! 
county of defendant, where due to 
local prc.iudicc, the demands of justice 
justify the change: North Bend Lum­
Co. v. Seattle, 147 Vi'ash. 330, 266 Pac. 
156. 

Under this section, subd. 2, the court 

l,; war_riui(ed ,in grai!ting a chan . ,;'. 
an art1011 a~w1nst a city therein Jc_i11_ 
to local prejudice in favor of tl;c ~r;i11::_ Id. ~:,, 

Vi'eight of newspaper articles 
evidcmce of prejudice against 118 

cuscd entitling him to chan"'c!\Ct. 
venue. 18 A1m. Cas. 789. t> 

0 

§ 209-1.'' Prejudice of judge-Change of venue. No judge of· 
a superior court of the state of Washington shall sit to hear or 
try any action or proceeding when it shall be established, as here~ 
inafter provided, that such judge is prejudiced against any pal'ty 
or attorney, or the interest of any party or attorney appearing in 
such cause. In such case the presiding judge shall forthwith trans, 
fer the action to another department of the same court, or call int( 
judg·e from some other court, or apply to the governor to send 
a judge, to try the case; or, if the convenience of lVitnesses or the 
ends of justice v;1ill not be interfered with by snch course, and the 
action is of such a character that a change of venue thereof may'. 
be ordered, he may send the case for trial to the most convenient:.; 
r,_ourt: Provided, that in criminal prosecutions the case sha11 not 
be sent for trial to any court outside the county unless the accused 
shall ·waive his right to a trial by a jury of the county in which 
the offense is allcg·ecl to have been committed. [L. '27, p. 128, § 
1; L. '11, p. 617, § 1.] 

Cited in 76 \Vaf:.h. 461., 136 Pac. 678; Wasl1. 511, 117 Pac. 265; Bcdolfe v. 77 \Vash. D, J37 Pac. 304; 77 Wash. Bedolfo, 71 \Vash. 60, 127 Pac. 504;· 632, (13-1, 138 Pac. 2Dl; 78 Wnsh. 202, Statr ex rel. Russell v. Superior Court_. 138 Pac. 860; 78 Wash. 203, ]30 Pac. 77 Wash. 03J, 138 Pac. 201; State Y. 60; 82 Wash. 421, 422, 144 Pac. 530; Hcfrit, 82 Wash. 520, 144 Pac. 725;' 83 "\'.Vash, 87, 80, 14:'.l Pac. 06; 87 ,vash. St.a.te ex rel. Howell v. Superior ComtJ 605, 152 Puc. 1; 88 ·wash. 34-5, 346, 82 ,vash. 350, 144 Pac. 291; Coopci( 153 Pac. 7; 88 ,vash. 370, 153 Pac. v. Cooper, 83 ,vasl1. 85, 145 Pac. 60;_ 372; 95 Wasl1. 5ll, 104 Pac. 02; 95 State ex rel. Ilanncbohl v. Superior "rash. 647-053, Hi4 Pa.c. HlS; \lu Wash. Comt, 85 ,vash. 6(13, 140 Pac. 10; 36, ](1,1 Pac. 505; 102 \Vash. 275, 172 State ex rel. Nixon v. Superior Court, Pac. 1J50; JOG ,vash. 500, 510, 180 87 Wash. 603, ]r,2 Pac. l; Sta.te ex Pac. 481; HJS \Va:=;h. (137, 185 Pac. (i28: rel. 0'.Phclan v. Superior Court, SS 1n Wash. 283. mo Pa(•. 321: 1J2 Wiu:ih. (iGO, J(l:{ Par. 1078; Stafo ex \Vash. ;'573, 102, Par•, oa5; 114 \Vash. l'e]. Swall v. Rupcrior Court., !J5 ,vasli. :138, lf)5 Pac. 2/l; JJ :) Wash. 186, 1 nn ;JI(), Hi.J Pac. !i2; State ex rel. Ta Jens Pac. (l51; 121 Wash. Ul2, fil3, 20!) Pac•. "· Holden, !JG \Y;i\sh. :rn, ](l.J Pae. 005; J0\)7, 1008; 122 Wa;;h. ,JO, 21.0 Pae. State ex rel. Fost:el' v. Superior Court! 675; 125 \V11sh. GG, 215 Pae. ,14; ]2;) !)5 \Vnsh. (i<J7, Hi.t Pac. ]!)8; Stai.t! ex "'ash. 2H6, 2!18, 2HI Pac. 17, 18; 127 rel. Shcichan "· Reynolds, 111 Wash, \Vash. 102, 2Hl Pac. 862, 863; J~l 281. mo Pae. 321; Stnte ex rel. Cod)' \Vash. 451, z:rn Pac. 11)5; 137 Wash. v. Supel'ior Court:, 112 Wash. 57], 102 22, 241 Pne. 302; 13D Wash. 127, 128, )lat'. !l:Jti_: St.ate ex rel. Davis v. Supc· 245 Pac. MlO, 031. rior Court, 114 Wash. 335, 1!)5 PM'• Disqualification or prejudice of judge: 25; State v. Vandcirvccr, 115 \:Vash. Sec Rr1ni11gton's Digest, Venue, § 18; 184, I!)(l Pac. 6;)0; State ex rel. Li)l(J:;·. State ex rel. Xclson v. Ynkey, 64 ley v. Grady, 116 Wash. 53\), HHl P11<:. 
170 
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VR~UE Oli' ACTfOK~: § 200-2" /}._1i11fl, V] 
~<;-:,·-_· _ _ . , ·cl Dougllls v. Superior .,,,.0. s1.ntc ,c;, ~1; · fill 209 Pac. 1007; ,,;,_,t JZl •,a. ' 'S · Cott·t _co11r '! • 1 Nissen v. ' npenor I ·, 

4t;ift! ,C:' 1
\·07 210 P:1.c. 674; Howland 

;·~2 \\·:1shz'i ,Vash, 480, 216 Pae, 864; 
,, J)n,v, 1

1 , ,Ibero- 125 "\Vash. 51, 215: ' \' .,in "'' J B tt . l .StJ1t,c ·. State ex rn. u me,: v. 
fJ.H?, :1- 1: Court, J.27 "\Yash. 101, 21D 
S!1per~~

1
1

2 , State ex rel. Carpenter v. 
:Pnl', '. , 'Court 131 "\Vash. 448, 230 ·-suplil'l~l ' 
J'fl(~. 1,J'!. 

:---->-. 
20 

Demand for change, consent 
§ f·usal Rild time for demand: \\~Y -:.e ex ;·el. Cummings v. Superior Jc :.:;111 \ i(iug- County, 5 "\:Vash. 518, :32 

... 
•.· .... ·.·•.•·•···•···· .. ·.·.·•.·&:.~:~ .. 

1 

,jf>l, 7'71; R1;c~or8v6: 'lS'!tlOlt~1pso~l, ·2!(; )Yiish. 400, 6~ , ac. •r: , r a e _c,x ie. r:-t:('fohvre Y. Chflord, 6v '~ ash. 3.l.3, 118 

:.:'..i.•.•.i.~.•.::./.i.•.•.::.•.i>.t'~

1\,.,;1~li. s::i~ i°J~ 
1
J!;c.'J i~i~ 1e~~r~ _-0,,;_. l3rdolfe 71 "\Vash. 60, 127 Pac, v94.; 

·.• .. :.'-/Sirite ex r'ei. Beeler v. Smith, 76 lVm;h. ,:::Joo, 1:Hi Pac. 678; Fortson Shiuglc Co. 
,:.'-:_x{:Skngland, 77 _"\:Vash. 8, 137.,, l)ac. 304; 

\\'./J.;Jatc ex rel. D_ca n!l's Y •. !trench, 78 
_;c\JYnsh. 260, 138 Pac. 86!); State ex rel. 

J)ourlcy v. Srnilh, 78 "\Vash. 202, J:rn 
-< ... ":_·;.:-.. •·;•.i.-'..~.> .. ;.l···.' .. • .. c. O'o; Na11cc v. _Woods, 79 Wasl1. :<-1S8, 140 Pac. 32:3; State ex rel. Stevens ''\t:('f.: -_Superior Court, 82 Wash. 420, 144 

.'./\:P.a_c. 530; Cooper. v. Cooper, 83 Wash. 
'-'t<·,~.5J 1'!5 Pac. 60; State ex rel. Nixon v. 
;\)ii,11pcl'ior Court, 87 \Vash. 00:1, 152 
'·'-·J>[l_c. 1; State ex rel. Tafons v. Holden, 

D,_9._·Wash. 35, 164 Pac. 505; State ex --.\_!_l'.cl l)onssier v. Superior Court, 08 
-JV1lsh, 565, .108 Pac. 1(14; State ex rel. 
'-'1%:mel' v. Bell, 101 \:Vash . .133, 172 

.::_;,g;i>ac.- 221; State ex rel. Dunham v. 
·i':-.::}

1
~uperiol' Comt, 106 Wasl1. 507, 180 

· .- _ac._ 481; State ex rel. J\"foad v. Su· >"Erior Court, 108 "\Vash. 030, 185 Pac. 
J."c-8; State ex rel, Owen v. Superior 
,.- .. 0urt, J.10 "\Vash. 4fJ, 187 Pac. 708; 

S.tate ex rel. Da..vis v. Superior Comt, :V4 Wash. :mo, 195 Pac. 2fl; Rtnt.e v. 
6
:11de_rvecr, 115 \Vash. J.84, l!)G Pac. 

CuO; Slate ex rel. Douglas y, Superior S ou~,t, 121 W1tsh. 611
1 

-20!) Pac. 1007; 
ptate ,.."· Clark, 126 \Vash. 2!)4, 210 
23"8

'• 1li; Dodson, In re, 135 ·wash. 625, );)(•. 61(). 

'l'he dtitermination of a guardian's 

fees under Hen '1 .p. Stat., § 1586, is 
not a new '·proceeding" within tbe 
meaning of the statute authorizing a 
change of judges in any action or 
"proceeding," upon the filing of an af• 
fidavit of prejudice: Leslie's Estate, 
In re, 137 "\Vash. 20, 241 Pac. 301. 

A stay of execution after sentence 
of death.to determine whether the con• 
demned has become insi:1.-ne since his 
trial and sentence, is not "an action or 
pi·oceecling''. within this seetion; since 
a court may control its own execution 
and it is a matter directed to the 
conscience and discretion of the judge: 
State ex rel. Alfani v. Superior Comt, 
130 Vlash. 125, 24;) Pac. 92!). 

A11 application for a change of veiiuc 
on account of the prejudice of a judge 
must be made at the party's ·first ap• 
pearanee in the cause before a ruling 
invoking disci·ction; and the suhmis• 
sion of a will to probate and issuance 
of letters testamentary thereon waives 
the right on a subseque11t application 
to revoke the letters issued and ap­
point nn administrator: State ex rel. 
Korrh, , .. Reynolds, 154 "\Vash. 232, 281 
Pac. 908. 

Hearing and determination: Sec 
Remington's Digest, Venue,§ 22; Ward 
v. ll"Ioorey, 1 W. T. 104; State ex rel. 
l'folson v. Yakcy, 64 \Vash. 511, 117 
Pac. 205; State ex rel. li-IcYVltorter v. 
Superior Court, 112 \Vnsh. 574, 1!)2 
Pae. 903. 

'J'Jie court may, where an im•cstiga­
tion is ncccssal")', continue the cause 
until such times as the investigation 
may be properly made: State ex rel. 
Giles v. French, 102 Wash. 273, ]72 
Pac. 1150. 

Having determined to call in anotlier 
judge in the comt of original jurisdic• 
tiou he cannot subsequently change the 
venue to auothcr court: Slate ex rel. 
Giles "· French, 102 Wash. 273, 172 Pac. 115(1. ' 

Prejudice agaiost ofl1eel', stock­
holder, or employee as gnHmcl 
for change of venue on applicn• 
tion of coqioration. 03 A.L.H. 
1015. 

§ 209-2,* Affidavit of prejudice, Any party to or any attorney 
appearing in any action or proceeding in a superior conrt, may 
~stablish such prejudice by motion, supported by affidavit that the 
Jlldge before whom the action is pending is prejudiced against such 
llal'ty or attomey, so that such party or attorney cannot, or be-

171 
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§ 210 PROCEDURE IN COURTS OF RECORD 

lieves that he cannot, have a fair and impartial trial before judge: Provided, that such motion and affidavit is filed and to the attention of the judge before he slrnll have made any whatsoever in the case, either on the motion of the party makio_ the affidavit, or 01: the motion of m:y other party. to the action, 
0~ the hearing of wlnch the party makmg the affidavit has been givell. notice, and brfore the judge presiding has made any order or rulio. involving discretion, but the arrangement of the calendar, the sef ting of an action, motion or proceeding· down for hearing or trial the arraignment of .the accused in a criminal action or the fl:xio.; of bail, shall not be construed as a ruling or order involving dis. cretion within the meaning of this proviso: And provided, fnrthel' that no party or attorney shall be permitted to make more tha~ one such application in any action or proceeding under this act. [L. '27, p. 129, § 2; L. '11, p. 617, § 2.] 

Cited in 77 Wash. 632. 634, J 38 Pac. 201; 83 1Vash. 89, 145 Pac. 66; 85 \\'ash. 664, 149 Pac. 16; 87 1Vash. 605, ]52 Pac. 1; 88 Wash. 670, 671, L:53 Pac. 1078; 95 Wash. 64 7, lfi4 Pac. Hl8: !JG \Vash. 36, 164 Pac. 595; 106 Wash. 500, 510, 180 Pac. 481; 108 Wash. 637, 185 Pac. 628; 111 Wash. 283, l!JO Pac. 321; 122 Wash. 410, 210 Pac. 675; 125 Wash. 56, 215 Pac. 44; 125 Wash. 2!l5, 2!l6, 208, 216 Pac. 17, 18; 154 Wash. 320, 282 Pac. 70. 
The last clause must be construed to apply only when the accused C>X­pressly conscuts to be tried in another county: State ex rel. Howard v. Su-

perior Court, 88 1Vash. 344, 153 Pac 7. See, also, State v. Reese, 112 "'ash· 507, ]\)2 Pae. 034. · 
This sec·tion permits of an affidavit upon information and belief: State ex rel. Dunham v. Superior Court, 106 Wash. 507, 180 Pac. 481. 
1''here a motion for change of venue granted without notice, was Yacated, ; second motion thereupon filed is not an abandonment of the first, within the statute prohibiting more than one application; since, if well taken, tlie first should have been granted, and if not well taken, it was abortive and of no legal effect: Id. 

§ 210. To what venue changed-Only one allowed. If a motion , for a change of the place of trial be allowed, the change shall be made to the county where the action ought to have been com­menced, if it be for the cause mentioned in subdivision 1 of section 209, and in other cases to the most convenient county -where the cause alleged does not exist. Neither party shall be entitled to more than one change of the place of trial, except for causes not in existence when the first change was allowed. [L. '69, p. 14, § 53; L. '77, p. 12, § 53; Cd. '81, § 52; 2 H. C., § 164.] 
Cited in G4 Wash. /512, 513, 117 Pac. 265; 65 Wash. 314, 3li5, 118 Pac. 40; 65 vVash. 630, 631, ll8 Pac. 830; GO Wash. 262, 124 Pac. 088; 70 Wash. 362, 126 Pac. 926; 71 \Vash. 6], 127 Pac. 504; 82 '1'ash. 358, 144 Pac. 201. 

Constitutional provisions-Jury of 
Y icinagc: See Reinington's I)igest, Crim. Law, § 20-2; State ex rel. O'· Phelan v. Superior Court, 88 lVasl1, 600, 153 Pac. 1078. 
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