
NO. 96990-6 

SUPREME COURT OF THE STATE OF WASHINGTON 

NICOLE BEDNARCZYK, AND CATHERINE SELIN, 
INDIVIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY 

SITUATED, 
Petitioner-Plaintiffs, 

v. 

KING COUNTY, A MUNICIPAL CORPORATION, 

Respondent-Defendant. 

___________________________________________________________ 

RESPONDENT KING COUNTY’S CONSOLIDATED RESPONSE 
TO AMICI PUBLIC JUSTICE et al., AMERICAN CIVIL 
LIBERTIES UNION OF WASHINGTON et al.,  KING COUNTY 
DEPARTMENT OF PUBLIC DEFENSE, WASHINGTON STATE 
ASSOCIATION FOR JUSTICE FOUNDATION, and 
WASHINGTON EMPLOYMENT LAWYERS ASSOCIATION et al. 

[Corrected Appendix B] 

DANIEL T. SATTERBERG 
    King County Prosecuting Attorney 

DAVID J. HACKETT, WSBA #21236 
    Civil Division Appellate Chair 
KAREN A. POOL NORBY, WSBA #22067 
JANINE JOLY, WSBA #27314 
HEIDI JACOBSEN-WATTS, WSBA #35549 
Senior Deputy Prosecuting Attorneys 
Attorneys for Respondent King County 
King County Prosecuting Attorney’s Office 
King County Administration Building 
500 Fourth Avenue, Suite 900 
Seattle, Washington 98104 
(206) 296-0430, Fax (206)-296-8819

FILED 
SUPREME COURT 

STATE OF WASHINGTON 
1012212019 1 :51 PM 

BY SUSAN L. CARLSON 
CLERK 

*This corrected brief replaces the brief filed
on 10-18-19



 i

TABLE OF CONTENTS 
 
I.  INTRODUCTION ...........................................................................1 
 
II.  AMICI CANNOT EXPAND THE SCOPE OF THIS 

CASE ...............................................................................................2 
 
III.  THE MINIMUM WAGE ACT DOES NOT APPLY TO 

JURORS ...........................................................................................5 
 
IV.  THERE IS NO IMPLIED CAUSE OF ACTION UNDER 

RCW 2.36.080 FOR “ECONOMIC STATUS” 
DISCRIMINATION. .....................................................................11 

 
A.  JURORS WHO VOLUNTARILY REQUEST A 

HARDSHIP EXCUSAL ARE OUTSIDE THE 
CLASS FOR WHOSE “ESPECIAL” BENEFIT 
RCW 2.36.080(3) WAS ENACTED. ................................12 

 
1.  The Record In This Case Places Plaintiffs 

Outside Any Conceivable “Economic 
Status” Class. .........................................................12 

 
2.  The Statute Primarily Protects Litigants’ 

Rights By Regulating the Jury Master List 
and Has No Application to Jurors Who Are 
Voluntarily Excused After Being 
Summonsed From The Master List. .......................13 

 
3.  “Economic Status” Does Not Establish A 

Cognizable Or Distinct Benefit Class. ...................16 
 

B.  LEGISLATIVE INTENT DOES NOT SUPPORT 
IMPLYING A PRIVATE RIGHT OF ACTION. ..............19 

 
C.  AN IMPLIED PRIVATE RIGHT OF ACTION IS 

INCONSISTENT WITH THE PURPOSES OF 
THE STATUTE. ................................................................22 

 
 



 i 

TABLE OF CONTENTS 
 
I. INTRODUCTION ...........................................................................1 
 
II. AMICI CANNOT EXPAND THE SCOPE OF THIS 

CASE ...............................................................................................2 
 
III. THE MINIMUM WAGE ACT DOES NOT APPLY TO 

JURORS ...........................................................................................5 
 
IV. THERE IS NO IMPLIED CAUSE OF ACTION UNDER 

RCW 2.36.080 FOR “ECONOMIC STATUS” 
DISCRIMINATION. .....................................................................11 

 
A. JURORS WHO VOLUNTARILY REQUEST A 

HARDSHIP EXCUSAL ARE OUTSIDE THE 
CLASS FOR WHOSE “ESPECIAL” BENEFIT 
RCW 2.36.080(3) WAS ENACTED. ................................12 

 
1. The Record In This Case Places Plaintiffs 

Outside Any Conceivable “Economic 
Status” Class. .........................................................12 

 
2. The Statute Primarily Protects Litigants’ 

Rights By Regulating the Jury Master List 
and Has No Application to Jurors Who Are 
Voluntarily Excused After Being 
Summonsed From The Master List. .......................13 

 
3. “Economic Status” Does Not Establish A 

Cognizable Or Distinct Benefit Class. ...................16 
 

B. LEGISLATIVE INTENT DOES NOT SUPPORT 
IMPLYING A PRIVATE RIGHT OF ACTION. ..............19 

 
C. AN IMPLIED PRIVATE RIGHT OF ACTION IS 

INCONSISTENT WITH THE PURPOSES OF 
THE STATUTE. ................................................................22 

 
 



 ii 

V. THE EXERCISE OF INHERENT JUDICIAL 
AUTHORITY TO OVERRIDE THE LEGISLATURE’S 
STATUTORY DECISION TO PAY JURORS BETWEEN 
$10-25 PER DAY IS WHOLLY INAPPROPRIATE. ..................25 

 
A. RULE #1: INHERENT JUDICIAL POWER 

CANNOT BE USED TO ENHANCE A 
STATUTORILY-CREATED RIGHT. ..............................26 

 
B. RULE #2:  INHERENT JUDICIAL AUTHORITY 

IS INAPPROPRIATE WHEN LEGISLATIVE 
AVENUES HAVE NOT BEEN EXHAUSTED. ..............28 

 
C. RULE #3: INHERENT JUDICIAL AUTHORITY 

IS INAPPROPRIATE BECAUSE THE RECORD 
CONTAINS NO “CLEAR AND CONVINCING” 
PROOF THAT HIGHER JUROR PAY WILL 
SOLVE JURY PARTICIPATION AND 
DIVERSITY PROBLEMS. ...............................................32 

 
VI. THE COURT SHOULD REBUKE ANY “McCLEARY II” 

APPROACH THAT MIGHT FORCE HIGHER 
LEGISLATIVE APPROPRIATIONS FOR JUROR PAY............36 

 
VII. CONCLUSION ..............................................................................39 
  



 iii 

TABLE OF AUTHORITIES 
 

Cases 

46th Circuit Trial Court v. Crawford Cty., 476 Mich. 131, 143–44, 719 
N.W.2d 553, 560 (2006) ....................................................................... 25 

Anfinson v. FedEx Ground Package Sys., 174 Wn.2d 851 (2012) ............. 8 

Atwood v. Schriro, 489 F. Supp. 2d 982 (D. Ariz. 2007) ................... 35, 36 

Bennett v. Hardy, 113 Wn.2d 912, 920-21 (1990) ............................. passim 

Berguis v. Smith, 559 U.S. 314, 317 (2010) ............................................. 35 

Bolin v. Kitsap Cty., 114 Wn.2d 70 (1990) ............................................... 10 

Brouwer v. Metropolitan Dade County, 139 F.3d 817, 818–19 (11th 
Cir.1998) ........................................................................................ passim 

City of Ellensburg v. State, 118 Wn.2d 709, 715 (1992) .......................... 26 

City of Seattle v. Erickson, 188 Wn.2d 721, 398 P.3d 1124 (2017) ..........28 

Duren v. Missouri, 439 U.S. 357, 364 (1979)................................. 4, 34, 35 

Genusa v. Mumphrey, 931 F.2d 11, 13 (5th Cir. 1991) ............................ 27 

George v. Day, 69 Wn.2d 836, 840, 420 P.2d 677, 680 (1966) ................26 

Hillis v. State Dep’t of Ecology, 131 Wn.2d 373, 390 (1997) ...... 25, 26, 31 

Johnson v. Seattle Pub. Utilities, 76065-3-I, 2018 WL 2203321, at *3 
(Wash. Ct. App. May 14, 2018) (unpublished), review denied, 191 
Wn.2d 1018, 426 P.3d 751 (2018) ........................................................ 19 

Juanita Bay Valley Cmty. Ass'n v. City of Kirkland, 9 Wn. App. 59, 68–69, 
510 P.2d 1140, 1146–47 (1973) ............................................................ 15 

Keodalah v. Allstate Ins. Co., ___ Wn.2d ___, 2019 WL 4877438, at *4 
(Oct. 3, 2019) ........................................................................................ 20 

Long v. Odell, 60 Wn.2d 151, 154, 372 P.2d 548 (1962) ........................... 3 

Madison v. State, 161 Wn.2d 85, 104 n.10, 163 P.3d 757 (2007) .............. 3 

Maricopa Cty. v. Corp, 44 Ariz. 506, 507, 39 P.2d 351, 352 (1934) ... 6, 27 

Matter of K.J.B., 187 Wn.2d 592, 601, 387 P.3d 1072, 1077 (2017) ....... 23 

Matter of Salary of Juvenile Dir., 87 Wn.2d 232, 245 (1976) ........... passim 

McCleary v. State, 173 Wn.2d 477 (2012) ............................................... 37 



 i

TABLE OF CONTENTS 
 
I.  INTRODUCTION ...........................................................................1 
 
II.  AMICI CANNOT EXPAND THE SCOPE OF THIS 

CASE ...............................................................................................2 
 
III.  THE MINIMUM WAGE ACT DOES NOT APPLY TO 

JURORS ...........................................................................................5 
 
IV.  THERE IS NO IMPLIED CAUSE OF ACTION UNDER 

RCW 2.36.080 FOR “ECONOMIC STATUS” 
DISCRIMINATION. .....................................................................11 

 
A.  JURORS WHO VOLUNTARILY REQUEST A 

HARDSHIP EXCUSAL ARE OUTSIDE THE 
CLASS FOR WHOSE “ESPECIAL” BENEFIT 
RCW 2.36.080(3) WAS ENACTED. ................................12 

 
1.  The Record In This Case Places Plaintiffs 

Outside Any Conceivable “Economic 
Status” Class. .........................................................12 

 
2.  The Statute Primarily Protects Litigants’ 

Rights By Regulating the Jury Master List 
and Has No Application to Jurors Who Are 
Voluntarily Excused After Being 
Summonsed From The Master List. .......................13 

 
3.  “Economic Status” Does Not Establish A 

Cognizable Or Distinct Benefit Class. ...................16 
 

B.  LEGISLATIVE INTENT DOES NOT SUPPORT 
IMPLYING A PRIVATE RIGHT OF ACTION. ..............19 

 
C.  AN IMPLIED PRIVATE RIGHT OF ACTION IS 

INCONSISTENT WITH THE PURPOSES OF 
THE STATUTE. ................................................................22 

 
 



 iv 

North Carolina v. Setzer, 42 N.C.App. 98, 256 S.E.2d 485, 488 (1979) ... 5 

Patierno v. State, 391 So.2d 391, 392–93 (Fla.Dist.Ct.App.1980) ...... 5, 27 

People v. Carpenter, 21 Cal. 4th 1016, 1034–35, 988 P.2d 531, 542, 90 
Cal. Rptr. 2d 607, 618–19 (1999) ......................................................... 18 

People v. Carpenter, 21 Cal. 4th 1016, 988 P.2d 531, 90 Cal. Rptr. 2d 607 
(1999) .............................................................................................. 18, 35 

People v. Davis, 137 Misc. 2d 958, 522 N.Y.S.2d 1017 (N.Y. Sup. Ct. 
1987) ..................................................................................................... 35 

People v. Mateo, 175 Misc. 2d 192, 211–12, 664 N.Y.S.2d 981, 995–96 
(N.Y. Co. Ct. 1997), aff'd, 249 A.D.2d 894, 672 N.Y.S.2d 594 (N.Y. 
App. Div. 1998), aff'd, 93 N.Y.2d 327, 712 N.E.2d 692, 690 N.Y.S.2d 
527 (1999) ............................................................................................. 19 

People v. Reese, 670 P.2d 11 (Colo. App. 1983) ...................................... 35 

Roberson v. Perez, 156 Wn.2d 33, 46, 123 P.3d 844, 851 (2005) ............ 13 

Rocha v. King Cy., 7 Wn. App. 2d 647, 658 (2019) ......................... 7, 8, 34 

Samis Land Co. v. City of Soap Lake, 143 Wn.2d 798, 803 n.3, 23 P.3d 
477 (2001) ............................................................................................... 4 

State v. Ayer, 150 N.H. 14, 32, 834 A.2d 277, 294 (2003) ....................... 18 

State v. Chidester, 570 N.W.2d 78, 82 (Iowa 1997) ............................16, 19 

State v. Gonzalez, 110 Wn.2d 738, 752 n.2, 757 P.2d 925 (1988) ..............3 

State v. Lamping, 25 Wash. 278, 282, 65 P. 537, 538 (1901) ................... 26 

State v. Lanciloti, 165 Wn.2d 661, 671, 201 P.3d 323 (2009) .................. 26 

State v. Lazcano, 198 Wn. App. 1016 2017 WL 1010735 at *13-14 (2017) 
(unpublished) ........................................................................................ 19 

State v. McCoy, 320 N.C. 581, 359 S.E.2d 764 (1987) ............................ 17 

State v. McDowell, 61 Wash. 398, 402, 112 P. 521, 522 (1911) ...............26 

State v. Mullin-Coston, 152 Wn.2d 107, 120 n.6, 95 P.3d 321 (2004) ....... 5 

State v. Murphy, 44 Wn. App. 290, 296 n.1, 721 P.2d 30, 34 (1986) ......... 7 

State v. Persinger, 62 Wn.2d 362, 366, 382 P.2d 497, 500 (1963) .......... 26 

State v. Saintcalle, 178 Wn.2d 34, 67, 309 P.3d 326, 347 (2013) ............ 28 

 



 v 

State v. Young, 853 P.2d 327, 338–39 (Utah 1993) .................................. 18 

Swank v. Valley Christian Sch., 188 Wn.2d 663, 677, 398 P.3d 1108, 1116 
(2017) .................................................................................. 19, 20, 21, 22 

Taylor v. Louisiana, 419 U.S. 522 (1975) ................................................ 17 

Test v. U. S., 420 U.S. 28, 30, 95 S. Ct. 749, 750–51, 42 L. Ed. 2d 786 
(1975) ........................................................................................ 14, 15, 20 

Thiel v. Southern Pac. Co., 328 U.S. 217, 224 (1946) ............................... 6 

Wood v. Postelthwaite, 82 Wash.2d 387, 389, 510 P.2d 1109 (1973) ........ 5 

 

Statutes 

28 U.S.C. § 1861 ....................................................................................... 14 

Chelan County Code § 1.20.870 ................................................................. 9 

Colo. Rev. Stat. Ann. § 13-71-104 ............................................................ 21 

Del. Code Ann. tit. 10, § 4502 .................................................................. 21 

Grant County Code § 2.40.060 ................................................................... 9 

Kan. Stat. Ann. § 43-156 .......................................................................... 21 

King County Code § 3.12.240 .................................................................... 9 

King County Ordinance 18835 ................................................................. 29 

Md. Code Ann., Cts. & Jud. Proc. § 8-102 ............................................... 21 

Miss. Code Ann. § 13-5-2 (Rev. 2012) ..................................................... 21 

N.H. Rev. Stat. Ann. § 500-A:4 ................................................................ 21 

N.M. Stat. Ann. § 38-5-15 .......................................................................... 6 

Pierce County Code § 3.76.010 .................................................................. 9 

RCW 2.36.080 ................................................................................... passim 

RCW 2.36.100 .......................................................................................... 11 

RCW 2.36.150 ................................................................................... passim 

RCW 2.36.165 .......................................................................................... 10 

RCW 49.46.010 .................................................................................... 8, 11 

RCW 51.08.185 ........................................................................................ 11 



 vi 

Snohomish County Code § 3A.06.060 ....................................................... 9 

Wahkiakum County Code § 2.60.020 ......................................................... 9 

 

Other Authorities 

50A C.J.S. Juries § 351 ............................................................................. 27 

6 W. LaFave & J. Israel, Criminal Procedure (2007) .............................. 17 

Evan R. Seamone, A Refreshing Jury Cola: Fulfilling the Duty to 
Compensate Jurors Adequately, 5 N.Y.U.J. Legis. & Pub. Pol'y 289, 
380–81 (2002) ........................................................................................34 

 
Constitutional Provisions 

Wash, Const. Art. VIII, §§5, 7 .................................................................... 9 

Washington Const, Art. XI, §1 ................................................................. 37 

 



 1 

I. INTRODUCTION 
 

 Amici1 collectively advocate a dangerous conception of judicial 

authority whereby courts easily trump legislative spending prerogatives, 

even on non-constitutional policy questions.  Together or separately, 

Amici advance highly questionable stratagems to override the 

Legislature’s policy decisions, including misinterpreting Washington’s 

Minimum Wage Act (“MWA”),2 misreading RCW 2.36.080,3 and 

exercising “inherent judicial authority” to force legislative acquiescence.4  

No matter how this road is paved, Amici’s well-meaning motives cannot 

overcome the long-term detriment of elevating judicial policy and 

appropriations judgments over those of the Legislature.  In our 

constitutional system, the separation of powers matters.  When faced with 

a possible policy and appropriations disagreement between the judicial 

and legislative branches, the proper course is “to identify pieces of the 

                                                 
1 Unless otherwise indicated by the context, “Amici” is used to 
collectively refer to Public Justice, American Association For Justice, 
American Civil Liberties Union Of Washington, American Civil Liberties 
Union Of Washington Foundation, The American Civil Liberties Union, 
Fred T. Korematsu Center, Civil Survival Project, Public Defender 
Association, South Asian Bar Association, Loren Miller Bar Association, 
Legal Voice, King County Department Of Public Defense, Washington 
Defender Association, One America, Washington State Association For 
Justice Foundation, Washington Employment Lawyers Association, Fair 
Work Center, and Seattle University Workers’ Rights Clinic.  
2 E.g., Amicus Br. of WELA at 8-11; Amicus Br. of WSAJ at 15-17 
3 E.g., Amicus Br. of WELA at 8-11 
4 E.g., Amicus Br. of Public Justice at 12-20; Amicus Br. of WSAJ at 17-
20 
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problem that have a legislative fix and draft bill language for submission 

in the next legislative session.”5  Ironically, Amici’s proposal to short 

circuit separation of powers undermines these legislative solutions to jury 

participation and diversity problems, including levels of juror 

compensation.  Rather than litigating in the Temple of Justice, the parties 

to this case, Amici, amicus WSAC, this Court and many others should be 

across the street in the Capital Building jointly pursuing proper legislative 

reforms to our jury system, including adoption of higher juror pay and 

funding through the State budget process.  For these reasons and those 

argued below, the approaches advocated by Amici should be rejected.   

II. AMICI CANNOT EXPAND THE SCOPE OF THIS CASE 

 The primary issue in this case is the effect of RCW 2.36.150, 

which allows a juror per diem of “up to twenty-five dollars but in no case 

less than ten dollars” for superior and district court jury service, plus 

mileage expenses.  It is undisputed that the $10 juror compensation rate 

paid by King County (plus mileage expenses) falls within the RCW 

2.36.150 mandatory range. 

Despite 72-pages of briefing over five separate briefs, Amici 

mention this dispositive statute just once.  This is not just a case of 

                                                 
5 Minority and Justice Commission, 2017-18 Annual Report, p.13.  A copy 
of the report can be found at 
http://www.courts.wa.gov/committee/pdf/AnnualReportMJC2017-
2018.pdf (last accessed on 10/17/2019). 
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“whistling past the graveyard,” but pretending that the graveyard does not 

exist.  To its credit, amicus Washington State Association for Justice 

(“WSAJ”) – the only amici to even acknowledge that RCW 2.36.150 

exists – fully acknowledges the statute’s import: “A requirement by this 

Court for increased juror pay allocates public resources to the court 

system beyond the amounts designated by the Legislature for juror 

reimbursement in RCW 2.36.150.”  Amicus WSAJ Br. at 12 (emphasis 

added).  Given this controlling statute, WSAJ appropriately recognizes 

that it can be overcome only through a proper exercise of inherent judicial 

authority under the constitution.  Id.   

 Although WSAJ is generally correct that court funding statutes 

control unless overturned through a proper exercise of inherent judicial 

branch authority, this issue is not properly before this Court.  It is well 

established that this Court “does not consider issues raised first and only 

by amici.”  Madison v. State, 161 Wn.2d 85, 104 n.10, 163 P.3d 757 

(2007); see also State v. Gonzalez, 110 Wn.2d 738, 752 n.2, 757 P.2d 925 

(1988) (listing cases).  The “case must be made by the parties[’] litigant, 

and its course and the issues involved cannot be changed or added to by 

friends of the court.”  Long v. Odell, 60 Wn.2d 151, 154, 372 P.2d 548 

(1962) (internal quotations omitted).  In proceedings below, Plaintiffs 

Bednarczyk and Selin (“Plaintiffs”) specifically disavowed any 

constitutional challenge to RCW 2.36.150, and they advanced no argument 
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for the exercise of inherent judicial authority.  See King Cy. Supp. Br. at 

16 (explaining Plaintiff’s disavowal of any constitutional challenges to 

2.36.150 and providing record cites).  See also Resp. Supp. Br. at 17 

(“Plaintiffs do not challenge the operation of this statute in any way.”).   

 Amici also raise other issues that are not part of this case and lack 

record support.  For example, Amici American Civil Liberties Union 

(“ACLU”) et al. and Department of Public Defense (“DPD”) claim that 

low juror compensation discriminates against racial minorities, resulting in 

their underrepresentation on empaneled juries.  Amicus ACLU Br. at 13;  

Amicus DPD Br. at 9.  DPD goes even further, arguing that low juror pay 

violates the Sixth Amendment rights of criminal defendants to a jury that 

represents a fair cross section of the community under Duren v. Missouri, 

439 U.S. 357, 364 (1979).  But these arguments, which were not raised 

below, are well-beyond the scope of this case.  Neither Plaintiff is a 

minority or a criminal defendant, and thus Plaintiffs lack standing to raise 

claims that might belong to such persons.     

Because new challenges by a nonparty should not be addressed for 

the first time on appeal through amicus briefing, this Court should 

disregard Amici’s efforts to expand the issues before the Court.  See, e.g., 

Samis Land Co. v. City of Soap Lake, 143 Wn.2d 798, 803 n.3, 23 P.3d 

477 (2001) (declining to consider amici’s statutory argument where parties 

did not seek review on that basis); State v. Mullin-Coston, 152 Wn.2d 107, 
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120 n.6, 95 P.3d 321 (2004) (similar); see also Wood v. Postelthwaite, 82 

Wash.2d 387, 389, 510 P.2d 1109 (1973) (court will not consider issues 

that are not raised in the petition for review or the answer to the petition 

for review).  This case is about the record and arguments that Plaintiffs 

raised below, not the record and arguments that Amici might have 

preferred. 

III. THE MINIMUM WAGE ACT DOES NOT APPLY TO 
JURORS 

 
Without acknowledging the existence or effect of the 

Washington’s Juror Pay Statute, RCW 2.36.150, amicus Washington 

Employment Lawyers Association (“WELA”) et al. attempt to bypass it 

sub silencio by relying on the MWA.  However, the Kentucky Supreme 

Court labeled such an argument “borderline specious,” pointing out that 

the few courts to address it have rejected it.  St. Clair v. Commonwealth of 

Kentucky, 451 S.W.3d 597, 622–23 (Ky. 2014).  See also Brouwer v. 

Metropolitan Dade County, 139 F.3d 817, 818–19 (11th Cir.1998) (Jury 

duty “does not amount to employment.”); North Carolina v. Setzer, 42 

N.C.App. 98, 256 S.E.2d 485, 488 (1979) (“[J]ury duty is not a form of 

employment . . ..”); Patierno v. State, 391 So.2d 391, 392–93 

(Fla.Dist.Ct.App.1980) (rejecting juror’s right to minimum wage).  

Amicus WSAJ also advocate including jurors in the MWA, but less as a 

matter of statutory construction and more as a judicial sleight of hand to 

advance “inherent judicial power” under a McClearly II-type model.  See 
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Amicus WSAJ Br. at 19 (advocating a McCleary approach for increasing 

juror pay).  Amici’s desire to deem jurors “employees” under the MWA is 

contrary to statute and misguided. 

Importantly, neither Amici, nor Plaintiffs cite any decision from 

any jurisdiction where a court has found jurors to be “employees” entitled 

to minimum wage compensation.6  It demeans the crucial constitutional 

role of juror to label it a mere “employment.”  Citizens are appointed by 

courts to serve as jurors.  “Jury service is a duty as well as a privilege of 

citizenship.” Thiel v. Southern Pac. Co., 328 U.S. 217, 224 (1946).  See 

also Maricopa Cty. v. Corp, 44 Ariz. 506, 507, 39 P.2d 351, 352 (1934) 

(Jury service is “not a matter of choice, or right, but is a duty, imposed by 

the state. . . analogous to military duty in time of war, in that the citizen 

designated by the state for jury duty must, like the soldier, serve whether 

he likes it or not, on such terms as the state may fix.”).  During their 

service, Washington jurors are both officers of the court and public 

servants.  See King Cy. Supp. Br. at 1-2. 

                                                 
6 Only one state, New Mexico, currently pays jurors minimum wage, but 
this result was accomplished by statute, not judicial opinion.  See N.M. 
Stat. Ann. § 38-5-15 (“Persons summoned for jury service and jurors shall 
be compensated for their time in attendance and service at the highest 
prevailing state minimum wage rate.”).  This statute does not deem New 
Mexico jurors to be “employees,” but simply sets the rate of juror 
compensation at the minimum wage.  Certainly, our Washington 
Legislature has the authority to adopt a similar statute and allocate funds 
accordingly. 
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Because jury service is first and foremost a civic duty, the role of 

juror in the courtroom does not resemble an employee-employer 

relationship.  As the Eleventh Circuit explained in Brouwer: 

Jurors are completely different from state [or county] 
employees. Jurors do not apply for employment, but are randomly 
selected from voter registration lists. Jurors are not interviewed to 
determine who is better qualified for a position; the State summons 
all available persons who meet the basic requirements.... Jurors do 
not voluntarily tender their labor to the state, but are compelled to 
serve. Jurors are not paid a salary, rather they receive a statutorily 
mandated sum regardless of the number of hours worked. Jurors 
are not eligible for employment benefits, do not accrue vacation 
time, annual or sick leave and do not qualify for health or life 
insurance. The state does not have the power to fire jurors for poor 
performance, but must accept their verdict. In short, there is no 
indicia of an employment relationship between state court jurors 
and Dade County. 

 
Brouwer, 139 F.3d at 819 (adopting observations of District Court).  

Unlike any other job in our “at will” employment state, a juror’s decision 

to quit, especially mid-trial, can result in immediate arrest or contempt of 

court.  See RCW 2.36.170 (juror who intentionally fails to appear guilty of 

a misdemeanor); State v. Murphy, 44 Wn. App. 290, 296 n.1, 721 P.2d 30, 

34 (1986) (noting that juror was held in contempt with sentence of jail and 

community service for not following the court’s directions). 

In the current case, the Court of Appeals correctly held that jurors 

are not employees under the MWA because “[t]he MWA definition of 

employee, even considering the economic-dependence test, does not 

transform the fundamental nature of jury service as a civic duty.”  Rocha 

v. King Cy., 7 Wn. App. 2d 647, 658 (2019).  As pointed out in King 
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County’s Supplemental Brief, two separate statutory exclusions to the 

Washington definition of “employee” apply to jurors.  King Cy. Supp. Br. 

at 11.  First, there is no “employer-employee relationship” for purposes of 

RCW 49.46.010(3)(d).  Id.  Second, as appointed officers of the judicial 

branch, jurors also fall within the RCW 49.46.010(3)(l) exemption for 

appointed officials.  Id.  Amici make no attempt to dispute this analysis. 

The economic dependence test applied by the Court of Appeals in 

Rocha further supports the conclusion that jurors are not employees under 

the MWA.7  The economic dependence test was used in Anfinson to 

decide whether FedEx drivers were employees or independent contractors 

under the MWA.  Anfinson v. FedEx Ground Package Sys., 174 Wn.2d 

851 (2012).  Jurors do not meet the economic dependence test set forth in 

Anfinson because of the fundamental nature of jury duty.  Jurors are not, 

and cannot be, economically dependent on a court that summons them for 

service.  Prospective jurors are drawn at random from eligible community 

members and there is no guarantee of serving on a jury, or the length of 

such service.8  They do not voluntarily serve, but are compelled to do 

                                                 
7 Although the economic dependence test favors King County, it is overly 
pedantic to apply it to jurors, who are fulfilling a civic obligation with 
their service.  See Brouwer, 139 F.3d at 819 (11th Cir. 1998) (questioning 
utility of applying economic reality test to jurors who are fulfilling a 
citizen duty).  
8 Jurors are selected by random lottery, which is a poor and highly 
uncertain way to make a living.  Any claim of “economic dependence” on 
jury service is tenuous. 
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so.  Apart from facing arrest or contempt, jurors may be sequestered – 

separated from their communities and families – during the trial or during 

jury deliberations.  There is simply “no indicia of an employment 

relationship between state court jurors and [the] county.” Brouwer v. 

Metropolitan Dade Cty., 139 F.3d at 819 (11th Cir. 1998).   

Moreover, there is no legislative intent to create an employment 

relationship because the jury pay required by the Juror Compensation 

Statute is wholly separate from the MWA.  See id. (Finding that Congress 

intended no employment relationship because a statute separate from 

FLSA provides for the compensation of jurors.).  If jurors are indeed 

“employees” entitled to minimum wage under the MWA, it would render 

RCW 2.36.150 superfluous because there would be no need for a separate 

per diem on top of minimum wages.9  Legislative intent to make jury 

service an employment is simply absent. 

            If jurors are deemed “employees,” the consequences are 

incompatible with the necessary operation of Washington’s trial courts.10  

                                                 
9 A per diem on top of an hourly wage looks like a gift of public funds.  
See Wash, Const. Art. VIII, §§5, 7.  This is supported by the fact that 
County governments that pay benefit-eligible county employees their 
regular pay for jury service do not also pay them juror per diem.  See, e.g., 
King County Code § 3.12.240; Chelan County Code § 1.20.870; Grant 
County Code § 2.40.060; Pierce County Code § 3.76.010; Snohomish 
County Code § 3A.06.060; Wahkiakum County Code § 2.60.020. 
10 Amici do not dispute King County’s point that a juror – if an employee 
at all— would be an employee of the Superior Court for the State of 
Washington, not an employee of the County.  See King County Supp. Br. 
at 12 n.6.  Among other things, King County does not employ jurors 
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For example, state law requires employers to provide employees with 

sufficient leave when summonsed for jury duty.  RCW 2.36.165.  If  a 

juror is serving in King County Superior Court and the individual receives 

a summons to District Court, the Superior Court would then need to 

provide sufficient leave for the juror; this is nonsensical.  If a juror is 

considered to be an “employee,” then the same analysis would likely apply 

to subpoenaed witnesses who appear before the Court – both are based on 

the obligations of citizenship and governing statutes.11  Employees as 

jurors might also have First Amendment rights to read newspapers, avail 

themselves to whistle-blower statutes, or claim the benefit of municipal 

sick-leave statutes.  Recasting a civic duty into an employment 

relationship opens a proverbial can of worms that will occupy this Court 

for years. 

            Finally, Amici are incorrect that Bolin v. Kitsap Cty., 114 Wn.2d 

70 (1990) requires the conclusion that jurors are employees under the 

MWA.  The Bolin decision is limited to the Industrial Insurance Act 

(“IIA”), which defines “employees” much differently than the MWA. 

                                                 
because it does not “hire or fire” them, nor does it exert any significant 
control over how jurors perform their duties which is a matter for the trial 
judge.  Brouwer v. Metro. Dade Cty., 139 F.3d 817, 819 n.3 (11th Cir. 
1998) 
11 Plaintiffs claim that witnesses are under the control of the parties who 
subpoena them, not the courts, but this argument misses the point that 
subpoenas are issued through a judicially-authorized process.  Moreover, 
under RCW 2.40.010, witnesses are entitled to “the same compensation 
per day and per mile as jurors.”   
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Compare RCW 51.08.185 with RCW 49.46.010(3).  It is not unusual for 

the same person to have a different status under the IIA, when compared 

to the MWA.  For example, judges are included in the RCW 51.08.185 

IIA definition of “employee,” which includes “all officers of the state, 

state agencies, counties, municipal corporations, or other public 

corporations, or political subdivisions,” but excluded from the RCW 

49.46.010(3) MWA definition of “employee,” by virtue of holding “a 

public elective or appointive office . . ..”   Because jurors must also be 

analyzed under the differing definitional provisions of RCW 51.08.185 

and RCW 49.46.010(3), the Bolin decision’s analysis of the IIA does not 

control resolution of this case. 

IV. THERE IS NO IMPLIED CAUSE OF ACTION UNDER 
RCW 2.36.080 FOR “ECONOMIC STATUS” DISCRIMINATION. 

 
 A number of Amici argue that this Court should create not only an 

implied cause of action under RCW 2.36.080(3), but one that includes 

“disparate impact” claims.  Importantly, Amici fail to address, much less 

refute, the cogent points in King County’s Supplemental Brief, including: 

(1) that it is non-sensical to imply a cause of action under RCW 2.36.080 

for following the express command of the Juror Pay Statute; (2) it would 

violate the separation of powers for the legislature to make the judicial 

branch liable for granting hardship excusals, especially when such 

excusals are expressly authorized by RCW 2.36.100, and (3) implied 

causes of action against judges and court staff would violate judicial 
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immunity.  King County Supp. Br. at 12-15.  But even if these substantial 

hurdles could be somehow overcome, Plaintiffs’ position fails all three 

prongs of the Bennett test for implied causes of action:  “first, whether the 

plaintiff is within the class for whose ‘especial’ benefit the statute was 

enacted; second, whether legislative intent, explicitly or implicitly, 

supports creating or denying a remedy; and third, whether implying a 

remedy is consistent with the underlying purpose of the legislation.”  

Bennett v. Hardy, 113 Wn.2d 912, 920-21 (1990).   

A. JURORS WHO VOLUNTARILY REQUEST A HARDSHIP 
EXCUSAL ARE OUTSIDE THE CLASS FOR WHOSE 
“ESPECIAL” BENEFIT RCW 2.36.080(3) WAS ENACTED. 

 
1. The Record In This Case Places Plaintiffs Outside Any 

Conceivable “Economic Status” Class. 
 
Once again, Amici speak in broad generalities, but fail to address 

the specific circumstances of this particular case.  As King County pointed 

out in its Supplemental Brief, there is nothing in the record that makes 

either Plaintiff a member of any conceivable “economic status” class.  

King County Supp. Br. at 14.  Cases are defined and limited by the actual 

record before an appellate court.  As pointed out in King County’s 

Supplemental Brief, Plaintiff Selin failed to identify herself in the record 

as a member of any economic class, nor can she claim an exclusion due to 

“economic status” because she was selected for, and served on a jury.  Id.  

Likewise, Plaintiff Bednarczyk’s “economic status” shows only an annual 

income that is well-above poverty levels.  Id.  She affirmatively and 
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voluntarily requested a hardship excusal citing not only the financial 

impacts of jury service, but also her operational importance to her 

employer’s business and her role as a primary care giver to relatives.  Id.  

There is nothing in the record showing that Plaintiff Bednarczyk request 

for a hardship excusal was granted solely for financial considerations, 

much less due to her “economic status.”  Id.  Thus, even if it was 

somehow proper to imply a cause of action under RCW 2.36.080(3), 

neither Plaintiff could be part of any class who might benefit from such an 

action.12  Amici’s silence in the face of this record is telling. 

2. The Statute Primarily Protects Litigants’ Rights By 
Regulating the Jury Master List and Has No 
Application to Jurors Who Are Voluntarily Excused 
After Being Summonsed From The Master List. 

  
 Even if Plaintiffs had standing, another substantial problem with 

Amici’s claim of an implied right of action under the first Bennett factor is 

that persons excluded for hardship through a court process are outside the 

intended protection of Washington’s RCW 2.36.080(3).  The statute’s 

primary purpose is to protect the fair trial rights of criminal and civil 

                                                 
12 Whether implied or otherwise, a party generally cannot pursue a cause 
of action based on their own voluntary actions.  See, e.g., Roberson v. 
Perez, 156 Wn.2d 33, 46, 123 P.3d 844, 851 (2005) (rejecting the 
availability of an implied cause of action where plaintiff voluntarily placed 
child with grandmother).  Because trial courts do no typically impose 
hardship excusals over the objections of jurors who wish to continue their 
service, an implied cause of action under RCW 2.36.080(3) would have 
little or no practical purpose.  Indeed, in this case, Plaintiff Bednarczyk 
affirmatively requested and initiated her own hardship excusal. 
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litigants to a jury that represents a fair cross section of the community by 

requiring an inclusive, random jury master list.  See RCW 2.36.080(1) (“It 

is the policy of this state that all persons selected for jury service be 

selected at random from a fair cross section of the population of the area 

served by the court . . ..”).   

The operative language in Washington’s RCW 2.36.080(3) was 

adopted in 1979.  Laws of 1979 1st Ex. Sess. ch. 135 §2.  It closely follows 

language from the federal Jury Selection and Service Act of 1968 

(“JSSA”). See 28 U.S.C. § 1861 (“It is the policy of the United States that 

all litigants in Federal courts entitled to trial by jury shall have the right to 

grand and petit juries selected at random from a fair cross section of the 

community in the district or division wherein the court convenes.”); § 

1862 (“No citizen shall be excluded from service as a grand or petit juror 

in the district courts of the United States or in the Court of International 

Trade on account of race, color, religion, sex, national origin, or economic 

status.”).  The U.S. Supreme Court has determined that the “overall 

purpose” of the JSSA is to protect litigants by ensuring that master jury 

selection lists are derived from a random and fair cross section of the 

community.  Test v. U. S., 420 U.S. 28, 30, 95 S. Ct. 749, 750–51, 42 L. 

Ed. 2d 786 (1975).  The Washington Legislature, when it adopted 

Washington’s version of the JSSA, is presumed to know the purposes 

behind the federal act.  See Juanita Bay Valley Cmty. Ass'n v. City of 
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Kirkland, 9 Wn. App. 59, 68–69, 510 P.2d 1140, 1146–47 (1973) (“It is 

well settled that when a state borrows federal legislation it also borrows 

the construction placed upon such legislation by the federal courts.”). 

 Importantly, like the federal JSSA, Washington’s RCW 2.36.080 

has a secondary purpose, which is “that all qualified citizens have the 

opportunity in accordance with chapter 135, Laws of 1979 ex. sess. to be 

considered for jury service in this state.”  RCW 2.36.080(1) (emphasis 

added).  As noted in King County’s Supplemental Brief at 13-14, RCW 

2.36.080 also accomplishes this secondary purpose of opportunity and 

consideration by regulating the master list from which all jurors are drawn. 

See also Test v. U.S., 420 U.S. at 29-30 (pointing out that the JSSA 

requires that “the master lists” from which grand and petit juries are drawn 

be “selected at random from a fair cross section of the community”).  

Because RCW 2.36.080(3) addresses only inclusion on the master list – 

which itself provides “the opportunity . . . to be considered for jury 

service” – any person excused for hardship after the master list is 

assembled falls outside the protection of the statute.  In other words, once 

inclusion on the master list gets a prospective juror in the door of the court 

house, exclusions that happen afterward for hardship, cause, or by 

peremptory challenge are outside the purview of the statute.  In short, the 

first Bennett factor does not apply to jurors whose own, voluntary hardship 

request is granted because this occurs after the juror has been provided 
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with “the opportunity . . . to be considered for jury service” through 

inclusion on the master list.   

3. “Economic Status” Does Not Establish A Cognizable Or 
Distinct Benefit Class. 

  
Even if RCW 2.36.080(3) somehow applied to post-master list 

proceedings, the statutory reference to “economic status” creates no 

cognizable or distinct class for whose “especial” benefit the statute might 

operate.  Unlike gender, race, sexual preference, or other defined 

categories in the Washington Law Against Discrimination (“WLAD”), the 

undefined term “economic status” references no immutable characteristic, 

or discrete group.  See State v. Chidester, 570 N.W.2d 78, 82 (Iowa 1997) 

(Economic status is not an “immutable characteristic” because the “next 

time these persons are called for jury duty, they may have a different job 

and be able to serve.”).  “Economic status” applies to all prospective 

jurors, not any identifiable subset.  It would violate RCW 2.36.080 to 

condition juror eligibility on any income requirement – whether high or 

low.  For example, a Washington municipality could no more ban all 

billionaires from serving on juries, than it could ban all persons with 

incomes less than $10,000. Because everyone has economic status, no one 

can claim the “especial” benefit of the statute.13  

                                                 
13 Amici repeatedly claim that the statute applies only to “low economic 
status,” but RCW 2.36.080(3) is not limited in this fashion.  It applies to 
any exclusion based on “economic status.” 
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In deciding this first Bennett factor, cases addressing the Sixth 

Amendment right to an impartial jury are helpful.  Although courts have 

found that groups defined by ethnicity, gender, race, or religion are 

sufficiently distinctive for purposes of a Sixth Amendment fair-cross-

section analysis, other groups including blue collar workers, less-educated 

individuals, persons with disabilities, convicted felons, specified age 

groups (e.g., 18-29, over 70), suburban parents, and people excused from 

service for economic or personal hardships, have been found to be too 

small or insufficiently distinct to fall within the fair-cross-section analysis 

set forth in Taylor v. Louisiana, 419 U.S. 522 (1975); 6 W. LaFave & J. 

Israel, Criminal Procedure (2007) §22.2(d) at 55 n.63, 56-58 n.66-70; see 

also Anaya v. Hansen, 781 F.2d 1, 3 (1st Cir. 1970) (groups recognized as 

distinct are generally "special groups like women and African-Americans, 

that have been subjected to discrimination and prejudice within the 

community"; emphasis in original); State v. McCoy, 320 N.C. 581, 359 

S.E.2d 764 (1987) (small town residents not distinct group from rural 

residents). 

The inherent problems with treating “economic status” as a 

distinctive group or cognizable class are explained by the New Hampshire 

Supreme Court: 

A ‘distinctive group’ or ‘cognizable class' is a commonly 
recognized group whose members hold some similar attitudes.” Id. 
The defendant identifies the group excluded as “jurors who would 
suffer economic difficulty as a result of having to serve for 
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multiple weeks at the statutory rate of compensation.” According 
to the defendant, this group included people who are self-
employed, work on commission, or have a relatively low income. 
The record reveals, however, that the only thing this group shares 
in common is that they all raised a concern regarding the 
economic impact to themselves or their families of serving on a 
jury for three weeks. No logical inference, however, may be drawn 
regarding each group member's economic status. For example, a 
person who is self-employed or works on a commission may earn a 
substantial income, the absence of which would impose a hardship 
upon that individual's ability to maintain his or her standard of 
living. Furthermore, as the State points out, the jurors who were 
excused were a diverse group, including single mothers, a 
physician, a consultant, a real estate agent, business owners, a 
truck driver, and salespersons. We are unable to conclude, based 
on the record provided, that the thirty-two excused jurors 
represented a distinctive group; nor is there any information 
regarding the economic status of the remaining jurors in the pool 
of over one hundred. Because the defendant has not demonstrated 
that the jurors excused by the trial court comprised a distinctive 
group, the defendant cannot establish a prima facie violation of the 
constitutional right to a fair cross-section of jurors. 

 
State v. Ayer, 150 N.H. 14, 32, 834 A.2d 277, 294 (2003) (emphasis 

added).   

In short, the first Bennett factor fails because “economic status” 

creates no class with distinctive characteristics that might claim an 

“especial” benefit under the statute.  See also State v. Young, 853 P.2d 

327, 338–39 (Utah 1993) (“[C]ourts do not recognize geographical 

distribution or socio-economic status as a distinctive classification or 

group for Sixth Amendment purposes.”); People v. Carpenter, 21 Cal. 4th 

1016, 1034–35, 988 P.2d 531, 542, 90 Cal. Rptr. 2d 607, 618–19 (1999) 

(“[P]ersons excused for hardship or persons of low income do not 

constitute a cognizable class, and  . . . the court need not pay jurors more 
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than the statutory amount.”); State v. Chidester, 570 N.W.2d 78, 82 (Iowa 

1997) (No constitutional violation for hardship exclusions of persons 

whose employers will not compensate them for jury service.);  People v. 

Mateo, 175 Misc. 2d 192, 211–12, 664 N.Y.S.2d 981, 995–96 (N.Y. Co. 

Ct. 1997), aff'd, 249 A.D.2d 894, 672 N.Y.S.2d 594 (N.Y. App. Div. 

1998), aff'd, 93 N.Y.2d 327, 712 N.E.2d 692, 690 N.Y.S.2d 527 (1999) 

(“Economic status, like age, is a flexible status, which would not render 

poor people a distinct, cognizable group since membership in that group 

may shift from day to day.”); Johnson v. Seattle Pub. Utilities, 76065-3-I, 

2018 WL 2203321, at *3 (Wash. Ct. App. May 14, 2018) (unpublished), 

review denied, 191 Wn.2d 1018, 426 P.3d 751 (2018) (Excusal for 

economic hardship under RCW 2.36.100 “does not offend any authorities 

of which we are aware.”); State v. Lazcano, 198 Wn. App. 1016 2017 WL 

1010735 at *13-14 (2017) (unpublished) (Excusal for economic hardship 

violates neither the WLAD nor the fair cross-section doctrine.). 

B. LEGISLATIVE INTENT DOES NOT SUPPORT IMPLYING 
A PRIVATE RIGHT OF ACTION. 

 
 The second Bennett factor requires this Court “to consider whether 

the legislature intended to grant a right of recovery for statutory 

violations.”  Swank v. Valley Christian Sch., 188 Wn.2d 663, 677, 398 

P.3d 1108, 1116 (2017).  Here, there is nothing in the language of RCW 

2.36.080 to suggest that the Legislature had any intent to create an implied 

cause of action for jurors who voluntarily seek a hardship excusal from 
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jury duty.  See Keodalah v. Allstate Ins. Co., ___ Wn.2d ___, 2019 WL 

4877438, at *4 (Oct. 3, 2019) (The existence of the second Bennett is a 

matter of statutory interpretation.).   

 First, as noted above, the statute is focused on the construction of a 

comprehensive and randomized jury master list by the trial courts for the 

benefit of litigants.  See pp. 13-16.  A cause of action for jurors who seek a 

voluntary excusal after being summonsed off the master list falls far 

outside this legislative purpose. 

 Second, nothing in RCW 2.36.080 suggests a private right of 

action.  For example, there is no grant of full or partial immunity that 

might suggest a right to sue.  Swank v. Valley Christian Sch., 188 Wn.2d 

663, 678, 398 P.3d 1108, 1117 (2017) (“By implication, the grant of 

immunity is evidence of the legislature’s intent to imply a cause of 

action.”).  No other language exists suggesting a cause of action.   

In this regard, it is significant that the Washington RCW 2.36.080 

is modeled on the federal JSSA.  The JSSA specifically allows criminal or 

civil litigants to challenge the District Court’s compliance with the JSSA 

in creating the jury master list, but provides no right of action for jurors.  

28 U.S.C. §1867.  See also Test, 420 U.S. at 30 (“The [JSSA] grants the 

rights to challenge selection procedures and inspect lists to the United 

States and the defendant in a criminal case, and to any party in a civil 

case.”).  In adopting the Washington version, our Legislature did not allow 
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even this limited statutory challenge by litigants to the master list.  The 

rejection of this limited federal challenge under § 1867 for litigants is a 

good indication that the Legislature had no intent to create an implied 

cause of action for excluded jurors when it adopted Washington’s RCW 

2.36.080.   

 Many other states also have RCW 2.36.080s modeled on the 

JSSA.14  Although these states have adopted statutes similar to 

Washington’s RCW 2.36.080, King County has found no case establishing 

an implied right of action for excluded jurors under this statute.  Similarly, 

no federal court has ever implied a right of action for excluded jurors 

under the JSSA, much less jurors who voluntarily requested a hardship 

excusal.  See Swank, 188 Wn.2d at 679 (explaining that lack of remedy 

under model act suggests that Legislature did not intend an implied action 

when it adopted a Washington version). 

Despite the widespread use of “economic status” language in 

federal and state statutes throughout the county, Plaintiffs and Amici fail 

                                                 
14 See, e.g., Colo. Rev. Stat. Ann. § 13-71-104 (“No person shall be 
exempted or excluded from serving as a trial or grand juror because of 
race, color, religion, sex, sexual orientation, marital status, national origin, 
ancestry, economic status, or occupation.”) Del. Code Ann. tit. 10, § 4502 
(same); Kan. Stat. Ann. § 43-156 (same); Md. Code Ann., Cts. & Jud. 
Proc. § 8-102 (same); Miss. Code Ann. § 13-5-2 (Rev. 2012) (same); N.H. 
Rev. Stat. Ann. § 500-A:4 (same). 
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to cite any jurisdiction that recognizes an implied cause of action for 

excluded jurors. As such, their request in this case is truly unprecedented.    

C. AN IMPLIED PRIVATE RIGHT OF ACTION IS 
INCONSISTENT WITH THE PURPOSES OF THE 
STATUTE. 

 
 The final Bennett factor “requires the court to consider if implying 

a cause of action is consistent with the purpose of the statute.”  Swank, 188 

Wn.2d at 679.  Here, RCW 2.36.080 is directed to the Superior Court and 

its staff to assemble a master jury list that is both comprehensive and 

random.  Under RCW 2.36.065, it is the duty of the “judges of the superior 

court to ensure continued random selection of the master jury list and jury 

panels.”  The judges are to regularly review the jury selection process and 

keep a description on file with the court clerk.  Id.  The judges are 

ultimately responsible for all hardship excusals, including those granted by 

court staff using the Superior Court’s delegated powers under the 

provisions of RCW 2.36.100(2), GR 28(b), and the court’s filed policy. 

 Implying a cause of action under RCW 2.36.080 against the 

judiciary for the exercise of its judicial duties, including the discretionary 

grant of hardship excusals, is ill-advised.  Unlike implied actions against 

executive branch agencies or private parties, our judicial branch is 

uniquely able to consider statutory challenges to construction of the master 

jury list, determine statutory compliance, and remedy any statutory non-

compliance by revising the process.  In making these decisions, the court 
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would be instructing its own clerks on how to proceed.  It is unlikely that 

the Legislature intended to interfere with this normal judicial branch 

process. 

 It is difficult to conceive of a world where statutes aimed at 

judicial branch action could be transformed into implied torts.  Many 

statutes direct that the “court shall” do something, including provisions of 

the Sentencing Reform Act, but no case has ever determined that error by 

a Superior Court implied a statutory action against the judge or the judicial 

branch.  For example, in Matter of K.J.B., 187 Wn.2d 592, 601, 387 P.3d 

1072, 1077 (2017), this Court found that a Superior Court judge had failed 

to engage in mandatory consideration of incarceration factors under RCW 

13.34.180(1)(f) during a proceeding to terminate parental rights.  Although 

this statute likely operates to promote maintenance of the parent-child 

bond for the “especial” benefit of both parent and child, it is inconceivable 

that a statutory right of action could be implied against the Superior Court 

judge for violating the statute’s commands.  It is untenable that the 

Legislature would have any intent to allow tort suits against judges for 

statutory errors made in the regular course of judicial decision making.    

Due to separation of powers concerns, long-established judicial 

immunity, and the existence of judicial-branch review mechanisms, it is 

unlikely that the Bennett test will ever be satisfied or should be satisfied, 

to imply a cause of action against the judiciary.  Because composition of 
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the master list and the mechanics of juror selection are duties delegated to 

the courts under RCW ch. 2.36, this Court should reject any application of 

the Bennett factors that would result in an implied cause of action against 

the Superior or District courts for performing crucial judicial functions 

related to jury selection.15  It is enough to reverse any error on appeal of a 

trial with master list problems, rather than also imposing damages against 

the trial judge or court clerk who might have caused the problem.16 

  

                                                 
15 An implied cause of action under disparate impact doctrines is 
particularly concerning because it would make the Superior Court liable 
for unintentional acts that have a disparate effect.  Even if it creates an 
implied right of action, the language of RCW 2.36.080(3) does not support 
liability for unintentional acts that might have a disparate impact.  The 
relevant language states that a citizen “shall not be excluded . . .  on 
account of . . . economic status.”  Id.  A cause of action based on disparate 
impact should be rejected because the ordinary meaning of “on account 
of” implies a purposeful action, not an inadvertent one. 
16 Amici and Plaintiffs try to launder the reality of the situation by 
suggesting that any suit would be against King County.  But all duties 
related to composition of the master jury list and the granting of hardship 
excusals are performed by judges or court staff working under their 
direction with the court’s delegated authority.  It would not serve the 
purposes of tort law to hold King County liable for violations of RCW 
2.36.080 because King County has no control over the discretionary 
decisions of the Superior or District Courts, which are part of our state 
judicial branch of government.  See Wash. Const. Art. IV, § 1. 
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V. THE EXERCISE OF INHERENT JUDICIAL AUTHORITY 
TO OVERRIDE THE LEGISLATURE’S STATUTORY 

DECISION TO PAY JURORS BETWEEN $10-25 PER DAY 
IS WHOLLY INAPPROPRIATE. 

 
 Amici openly advocate for this Court to exercise its “inherent 

judicial power” to force higher juror pay on the Legislature, but this Court 

has always carefully curated a well-considered separation of powers 

between judicial and legislative roles.  It is particularly “intolerable” for 

the judicial branch to invade the appropriation powers of the legislative 

branch.  Hillis v. State Dep’t of Ecology, 131 Wn.2d 373, 390 (1997).  As 

a result, this Court has substantially restricted exercise of its “inherent 

judicial power” to the rare situation where judicial action is necessary “to 

ensure its own survival when insufficient funds are provided by the other 

branches.”  Matter of Salary of Juvenile Dir., 87 Wn.2d 232, 245 (1976).  

As pointed out by the Michigan Supreme Court: 

The “inherent power” contemplates only the power, when an 
impasse has arisen between the legislative and judicial branches, to 
determine levels of appropriation that are “reasonable and 
necessary” to enable the judiciary to carry out its constitutional 
responsibilities. However, levels of appropriation that are 
optimally required for the judiciary remain always determinations 
within the legislative power. 
 

46th Circuit Trial Court v. Crawford Cty., 476 Mich. 131, 143–44, 719 

N.W.2d 553, 560 (2006) (emphasis in original).  The fail safes adopted in 

Juvenile Director to avoid illegitimate exercise of judicial power against 

the Legislature’s appropriation authority are not remotely satisfied in this 

case.   
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A. RULE #1: INHERENT JUDICIAL POWER CANNOT BE 
USED TO ENHANCE A STATUTORILY-CREATED 
RIGHT. 

 
 It is well established that inherent judicial authority cannot be used 

to enhance funding for a statutorily-created right.  See Hillis, 131 Wn.2d at 

390 (Judicial “appropriation to fund a statutory right, not involving 

constitutional rights or judicial functions, is normally beyond our powers 

to order.”); City of Ellensburg v. State, 118 Wn.2d 709, 715 (1992) 

(Unless constitutionally mandated, court will not direct Legislature to 

provide additional funding for a statutory program.).  The reason is simple.  

As explained at length in Juvenile Director, it is constitutionally 

appropriate for a court to order an appropriation for judicial branch 

operations only as a necessary check and balance on the Legislature’s 

ability to effectively eliminate courts by denying funding.  87 Wn.2d at 

170-71.  Unlike constitutional rights, statutory rights are established 

through the grace of the Legislature and funding is wholly within the 

Legislature’s prerogative.17  As such, inherent judicial authority extends 

                                                 
17 This Court has recognized the legislature’s concomitant powers 
pertaining to jury selection and service.  State v. Lamping, 25 Wash. 278, 
282, 65 P. 537, 538 (1901)(legislature prescribes the compensation for 
jury service); State v. Persinger, 62 Wn.2d 362, 366, 382 P.2d 497, 500 
(1963)(the matter of peremptory challenges rests with the legislature); 
State v. McDowell, 61 Wash. 398, 402, 112 P. 521, 522 (1911)(legislature 
has power to set juror qualifications); George v. Day, 69 Wn.2d 836, 840, 
420 P.2d 677, 680 (1966)(recognizing that legislature may provide for 
a jury of less than twelve); State v. Lanciloti, 165 Wn.2d 661, 671, 201 
P.3d 323 (2009) (legislature may provide for separate judicial district per 
superior courthouse).  
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only to preserve the court’s “performance of its constitutional duties,” not 

to enhance statutory compensation levels granted to jurors, witnesses or 

third parties.  Id. at 171. 

Amici do not dispute that jurors have no constitutional entitlement 

to compensation for time spent on jury duty.  King Cy. Supp. Br. at 10-11.  

In fact, it is well understood that “[c]ompensation for service as a juror is 

not a common-law right, but is purely statutory, and in the absence of [a] 

statute compensation cannot be recovered.”  50A C.J.S. Juries § 351.  See 

also Patierno v. State, 391 So. 2d 391, 392–93 (Fla. Dist. Ct. App. 1980) 

(“A juror's right to compensation . . . is purely statutory and a matter of 

legislative and not judicial prerogative.”); Genusa v. Mumphrey, 931 F.2d 

11, 13 (5th Cir. 1991) (No constitutional right to be paid regular wages 

while on jury duty.); Maricopa Cty. v. Corp, 44 Ariz. 506, 507, 39 P.2d 

351, 352 (1934) ([C]ompensation for jury duty is not a common-law right, 

but is purely statutory and, in the absence of statute, compensation cannot 

be recovered.”). 

Because compensation for jury duty is not a constitutional right, 

the Juror Compensation Statute controls resolution of the juror pay issue 

and cannot be overridden through any legitimate exercise of inherent 

judicial authority.18  This statute establishes a per diem of no less than $10 

                                                 
18 Although the per diem allocated by the Legislature is low, it is worth 
remembering that the courts “are not the only branch of government 
concerned with fairness and impartiality in jury trials.”  State v. Saintcalle, 
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and no more than $25.  RCW 2.36.150.  The record is undisputed that 

King County jurors receive compensation within the limits established by 

this statute.  As a result, this Court must defer to the Legislature’s 

judgment and reject Amici’s invitation to interfere with legislative 

appropriation powers. 

B. RULE #2:  INHERENT JUDICIAL AUTHORITY IS 
INAPPROPRIATE WHEN LEGISLATIVE AVENUES 
HAVE NOT BEEN EXHAUSTED. 

 
Ironically, this matter comes before the Court just as stakeholders 

in our judicial system are preparing to approach the Legislature with a 

package of statutory reforms to address the myriad of problems with our 

jury system, including compensation rates.  The September 13, 2019 

Meeting of the Washington State Minority and Justice Commission 

(“MJC” or “Commission”), which is Co-Chaired by Justice Yu and Judge 

Whitener, included consideration of the 2019 Jury Diversity Task Force 

(“Task Force”) Interim Report.19  The Task Force’s objective is to 

                                                 
178 Wn.2d 34, 67, 309 P.3d 326, 347 (2013), abrogated by City of Seattle 
v. Erickson, 188 Wn.2d 721, 398 P.3d 1124 (2017) (Stephens, J, 
concurring).  In evaluating areas of joint concern between the courts and 
the Legislature like jury selection, it is important to retain “a note of 
restraint” and remember that “there are better avenues than judicial 
opinions” for solving jury selection problems.  City of Seattle v. Erickson, 
188 Wn.2d 721, 736, 398 P.3d 1124, 1132 (2017) (Stephens, J. 
concurring). 
19 The Task Force is chaired by Judge Rosen of the King County Superior 
Court.  The September 13, 2019 agenda of the Commission, including a 
copy of the Task Force’s Interim Report can be obtained at 
http://www.courts.wa.gov/content/publicUpload/MJC%20Meeting%20Ma
terials/20190913_p.pdf (last accessed on 10/16/2019).  A copy of the 
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“[e]xamine a range of policy proposals that might have the effect of 

increasing minority representation on Washington State juries, and make 

recommendations to MJC about which approaches, if any, to pursue.”  

Interim Report at 43 (emphasis added).  The Task Force identified six 

separate factors that may impact minority representation on juries, 

including compensation rates.  Id. at 44-48.  Nevertheless, juror pay was 

just one of six “high priority” Task Force recommendations.  Id.  With 

regard to this recommendation, the Task Force suggested “pursuing a 

statewide juror pay increase, as well as exploring the feasibility of tax 

credits or deductions for jury service” – presumably before the 

Legislature.  Id. at 45.  As noted above, the Commission’s general 

approach is “to identify pieces of the problem that have a legislative fix 

and draft bill language for submission in the next legislative session.”  See 

pp. 1-2 (Minority and Justice Commission, 2017-18 Annual Report, p.13).   

The Commission is just one active effort to reform juror 

participation and diversity problems in our state’s jury system.  In 

adopting its most recent budget, the King County Council added a proviso 

requiring the Superior Court to report on how the courts “can increase 

juror participation and diversity.”  King County Ordinance 18835 §32.20  

The required proviso report is to include information on how juries are 

                                                 
Interim Report is attached as Appendix A.  
20 Relevant excepts from Ordinance 18835 are attached as Appendix B. 
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summonsed, best practices for establishing the jury pool, data showing 

demographic composition of juries, and data on employment status.  Id.  

The Superior Court is to make recommendations for increasing juror 

participation, including: 

a review of the potential effect on juror participation through 
increases in juror pay; the provision of greater transportation 
support for jurors, such as paid parking or paid alternative transit 
options; the provision of child care, either through child care at a 
courthouse or payment for child care; alternative methods of 
allowing potential jurors to wait for jury calls, such as online or 
other call methods that allow a potential juror to remotely report 
for service; options that ensure employers provide sufficient 
financial support to employees when called for jury duty; or any 
other recommendation identified by the superior court.  For each 
recommendation, the report should describe the potential costs 
associated with implementation of the recommendation and 
describe what legislative or administrative actions would be 
needed to implement the recommendation. 
 

Id.   

 In light of these collaborative efforts to resolve juror participation 

and diversity issues, Amici’s request for an exercise of inherent judicial 

authority against the legislative branch is premature and misguided.  

Although it is certainly common for private parties to resort to hardball 

tactics where lawsuits are used to leverage negotiations, the Juvenile 

Director case explicitly rejects such an approach for resolving shared 

governmental problems in light of the comity each branch of government 

owes the other.  See  Juvenile Dir., 87 Wn.2d at 247–48  (Even though a 

successful lawsuit may strengthen the bargaining position of the court, 

“such excursions outside the normal political process could have an 
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adverse effect on working relations between other branches of government 

and weaken public support for the judiciary.”).  Legislative solutions to 

jury participation and diversity problems may take time to build 

consensus, but more damage results if the judicial branch invades the 

Legislature’s policy and appropriation responsibilities.  Hillis, 131 Wn.2d 

at 390.   

 At this time, due to ongoing efforts by this Court, the Legislature, 

the executive branch, prosecutors, defenders, and other stakeholders like 

Amici, it is inappropriate under Juvenile Director to exercise this Court’s 

inherent judicial power and order increased compensation rates in 

derogation of the Juror Pay Statute.  Consistent with the Task Force’s 

Interim Report and the King County budget proviso, much work remains 

to understand the panoply of reasons why juror participation rates are low, 

especially among some minority groups.  It would be tidy if this problem 

could be solved by increased juror compensation alone, but more likely, it 

is a highly complex and multi-faceted social problem that requires fine-

tuned legislative approaches rather than the cudgel of judicially-forced 

appropriations.21  Even if pay turns out to be a significant contributor to 

                                                 
21 For instance, Plaintiffs and Amici suggest that juror diversity and 
participation rates could be improved if this court ordered King County to 
provide compensation only to low income jurors who have no employer-
sponsored jury service benefit.  Such an approach – paying only low 
income citizens to participate in jury service – is poorly conceived.  First, 
it likely violates RCW 2.36.080 to intentionally favor one group of 
prospective jurors over another based on “economic status.”  Second, it is 
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the problem, the Legislature could chose various alternatives or 

complimentary remedies, including a payroll tax to cover jury service, a 

tax credit for employers who provide jury service benefits, etc.  

Regardless, the point of Juvenile Director is that “inherent judicial 

authority” may be considered “only when established methods fail or 

when an emergency arises.”  Id. at 250.  We are far from this point, which 

requires rejection of Amici’s suggested approach. 

C. RULE #3: INHERENT JUDICIAL AUTHORITY IS 
INAPPROPRIATE BECAUSE THE RECORD CONTAINS 
NO “CLEAR AND CONVINCING” PROOF THAT HIGHER 
JUROR PAY WILL SOLVE JURY PARTICIPATION AND 
DIVERSITY PROBLEMS. 
 
The “record” in this case consists chiefly of law review articles, 

and commission reports speculating on the causes of juror participation 

and diversity problems.  During summary judgment proceedings, Plaintiffs 

submitted no expert testimony analyzing or interpreting jury data, nor did 

they present any actual evidence conclusively demonstrating that higher 

juror pay will solve jury participation and diversity problems.  To the 

contrary, 22 when the Legislature funded a pilot project to study this very 

                                                 
constitutionally questionable to pay only certain groups of jurors, much 
like it would be unconstitutional to pay only some groups to vote, but not 
others. 
22 In any event, analysis of the jury data in the record would fail to yield 
numbers of jurors excused for financial hardship because the reason listed 
for jurors who sought excusal is “undue financial hardship or extreme 
inconvenience.” CP 420-525 (emphasis added).  Plaintiffs presented no 
evidence to clarify if the granted hardship excusals were financially 
motivated, or more specifically, due to low income levels. 
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question, the resulting 2008 study reported that “[l]ittle impact was seen 

on jury yield” due to increased juror pay and that juror compensation is 

only “one of several factors affecting juror participation.”  CP 111.  

The Juvenile Director decision is adamant that inherent judicial 

authority is triggered only by “clear, cogent, and convincing proof of a 

reasonable need for additional funds.”  87 Wn.2d at 249-50.  Given the 

dearth of Plaintiffs’ record, there is no basis for this court to act on 

Amici’s demand for an exercise of inherent judicial authority.   

Amici Department of Public Defense (“DPD”) and the American 

Civil Liberties Union of Washington (“ACLU”) et al. go one step further 

to claim that low juror pay results in the systematic exclusion of African 

American and other minority jurors.  The record demonstrating the 

exclusion of minority jurors is even more non-existent than the record 

regarding low income jurors.  Plaintiffs established no record on this point 

for the simple reason that neither Plaintiff is non-white, and as a result, 

lack standing to raise the claims of minority jurors.  As such, there is no 

evidence in the record to support Amici’s speculation that minority 

persons in King County are more likely to be economically disadvantaged, 

or that increased juror pay would result in significantly higher 

participation by minority jurors.   

There is no evidence in this record that increased juror pay would 

actually increase juror participation among minority groups, and if so, the 
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necessary amount of the increase.23  See Evan R. Seamone, A Refreshing 

Jury Cola: Fulfilling the Duty to Compensate Jurors Adequately, 5 

N.Y.U.J. Legis. & Pub. Pol'y 289, 380–81 (2002).  As economists 

observe, rational workers will not remove themselves from their source of 

employment to accept lower pay; thus, unless all jurors are paid the same 

rate provided by their employers, a certain number will always attempt to 

evade service.  Seamone further notes that even a jury compensation index 

would be unlikely to remedy this problem because it would not replace 

perspective jurors' total loss of income.  

Amici’s claims that hardship excusals deprive litigants of a fair 

cross section of the community under Duren v. Missouri are contrary to 

case law.  As noted above, “economic status” is not a “distinctive group” 

for Sixth Amendment purposes.  See pp.16-19.  Because everyone has an 

economic status, the second prong of the fair cross section requirement – 

fair and reasonable representation in relation to the number of such 

persons in the community – is impossible to satisfy, and precludes a prima 

facie violation.  See Duren, 439 U.S. at 364.   

                                                 
23 Amici try to make up for the lack of record by citing a claim in the 
Rocha majority that the parties agree that “the amount jurors are paid 
causes jurors of lower economic status to not be able to serve, and 
therefore, the amount jurors are paid has a disparate impact on people of 
lower economic status.”  7 Wn.App. at 653.  But review is de novo and 
King County no where made this concession.  The only relevant portion of 
the record, the 2008 OAC Study, shows that juror pay is not a significant 
factor for these points.  
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In Berguis v. Smith, 559 U.S. 314, 317 (2010), a criminal 

defendant argued that a “laundry list” of factors, including excusing jurors 

without adequate proof of hardship and police refusal to enforce orders for 

jurors to appear, combined to systematically reduce the number of 

African-Americans appearing on jury lists. The Court rejected Smith’s 

argument, noting that the Duren court recognized that hardship excusals 

“might well survive constitutional muster.” Id.  See also Duren, 439 U.S. 

at 370 (“[I]t is unlikely that reasonable exemptions, such as those based on 

special hardship, incapacity, or community needs, ‘would pose substantial 

threats that the remaining pool of jurors would not be representative of the 

community.’”).  

Nonetheless, the record demonstrates that King County does not 

exclude any distinctive group from jury service – systematically or 

otherwise.  It summons jurors from voter registrations and department of 

licensing records – a practice that is blind to jurors’ protected status or 

distinctive groups and passes constitutional muster. See Carmical v. 

Craven, 457 F.2d 582, 586 (9th Cir. 1971).  Other courts to consider 

arguments similar to Amici’s have rejected them. See, e.g. Atwood v. 

Schriro, 489 F. Supp. 2d 982 (D. Ariz. 2007); People v. Carpenter, 21 

Cal. 4th 1016, 988 P.2d 531, 90 Cal. Rptr. 2d 607 (1999); People v. Davis, 

137 Misc. 2d 958, 522 N.Y.S.2d 1017 (N.Y. Sup. Ct. 1987); People v. 

Reese, 670 P.2d 11 (Colo. App. 1983) (dismissing arguments that a 
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criminal defendant's constitutional rights were violated because of 

dismissal of jurors on the basis of financial hardship). Notably, in Atwood 

v. Schriro, and People v. Carpenter, the courts rejected the claim that 

excusing jurors for financial hardship also led to a racially discriminatory 

panel. 

In summary, given the lack of clear and convincing evidence that 

increased juror pay will in any measure solve juror participation and 

diversity problems, this Court must decline to exercise its inherent powers 

to force a legislative appropriation.  The Legislature’s decision to establish 

a pilot project under RCW 2.36.150 demonstrates its willingness to 

address jury participation and diversity issues when presented with 

compelling data.  This Court should continue to participate in efforts to 

identify and remedy the problem, rather than acting to impose a pay 

appropriation by judicial fiat.  Increasing juror participation and diversity 

is important, but the minimalist record before this Court falls far short of 

demonstrating that higher juror pay is a panacea these problems.  Amici’s 

arguments must be rejected because clear and convincing evidence does 

not support the need to exercise inherent judicial power.    

VI. THE COURT SHOULD REBUKE ANY “McCLEARY II” 
APPROACH THAT MIGHT FORCE HIGHER LEGISLATIVE 

APPROPRIATIONS FOR JUROR PAY. 
 
 Amicus Washington State Association of Justice Foundation 

(WSAJ) advocates a novel approach to forcing higher legislative 
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appropriations for juror pay.  It argues that this Court should use the 

approach in McCleary v. State, 173 Wn.2d 477 (2012), to order the 

Legislature to increase juror compensation.  WSAJ Brief at 15.  Setting 

aside the fact that the State is not a party to this action, the creation of a 

“McCleary II” type action to compel legislative funding of judicial branch 

operations would be injudicious.   

The issue in McCleary was the enforcement of the State’s duty 

under the Washington Const, art. XI, §1 to amply fund education.24  This 

Court examined the scope of the constitutional mandate to determine 

whether the Legislature satisfied its obligations. Id. at 520, 529.  After 

finding that the Legislature’s actions violated this specific constitutional 

provision, this Court retained jurisdiction over the case to monitor the 

Legislature’s compliance with its constitutional duty.  Id. at 261  The 

Legislature retained the general authority to select the means of 

discharging its constitutional duty. Id. at 517.  As this Court stated, “The 

legislature’s ‘uniquely constituted fact-finding and opinion gathering 

processes’ provide the best forum for addressing the difficult policy 

questions inherent in forming the details of an education system.” Id. 

(citing In re Juvenile Director, 87 Wn.2d 232, 551 (1976)). 

                                                 
24 Art. XI, §1 provides: “It is the paramount duty of the state to make 
ample provision for the education of all children residing within its 
borders, without distinction or preference on account of race, color, caste 
or sex.” 
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In stark contrast to McCleary, this case presents no constitutional 

provision directing the Legislature to amply fund jury service.  In 

proceedings below, Plaintiffs never alleged a constitutional violation by 

King County or by the Legislature in enacting the Juror Pay Statute. 

Instead, Plaintiffs’ case was based solely on allegations that the County 

failed to comply with statutory law. Although Amici refer to the 

Washington Constitution’s right to trial by jury, this constitutional 

provision has never been at issue in this case and has no legislative 

funding duty attached to it.  Nor would Plaintiffs, as former jurors, have 

any standing to raise the rights of criminal defendants or other litigants in 

a fair trial. 

In sum, there is no basis to apply a “McCleary II” approach to this 

case because it involves no constitutional provision mandating a specific 

level or degree of legislative funding.  As noted above, juror compensation 

is purely statutory and subject to the prerogative of the Legislature.  See p. 

27. 
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VII. CONCLUSION

For these reasons, this Court should reject the arguments of Amici 

and affirm the lower court decisions dismissing Plaintiffs’ action.  

DATED this 22nd day of October, 2019. 

DANIEL T. SATTERBERG
King County Prosecuting Attorney 

Respectfully submitted,
/s/ David J. Hackett 

 DAVID J. HACKETT, WSBA #21236 
    Civil Division Appellate Chair 
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MINORITY AND JUSTICE COMMISSION 
AOC SEATAC OFFICE 

18000 INTERNATIONAL BLVD, SUITE 1106, SEATAC, WA  
FRIDAY, SEPTEMBER 13, 2019 

9:00 A.M. – 12:00 P.M. 
JUSTICE MARY YU, CO-CHAIR  

JUDGE G. HELEN WHITENER, CO-CHAIR 
 

Teleconference:  1-877-820-7831 
Passcode:  358515# 

 

                                                    AGENDA 

CALL TO ORDER   9:00 – 9:05 a.m. (5 minutes) 

 Welcome and Introductions 
 Approval of April 5th Meeting Minutes  

 

CO-CHAIRS’ REPORT   9:05 – 9:25 a.m. (20 minutes) 

 Personnel Update 
 New Commission Members – Christopher Sanders & Re-appointment of P. Diane Schneider  
 Symposium Debrief – Mark your calendars for next year’s symposium, June 3, 2020 
 Office of Equity Task Force – Seeking MJC Representative to serve on Task Force to create 

Washington State Office of Equity 
 

PRESENTATIONS   9:25 – 9:55 a.m. (30 minutes) 
 Immigration Enforcement at Courthouses – Annie Benson, Judge Michael Diaz & the Washington 

Immigrant Solidarity Network 
 

STAFF REPORT   9:55 – 10:15 a.m. (20 minutes)                                   

 Staff Report – Cynthia Delostrinos 
 MJC Summer Intern – Roberto White 
 LFO Grant Update  
 2020 Meeting Schedule 
 Shout Outs  

BREAK   10:15 – 10:25 a.m. (10 minutes) 

LAW STUDENT LIAISONS   10:25 – 10:40 a.m. (15 minutes) 

 Introductions to New Law Student Liaisons 
Gonzaga University  

o Hisrael Medina Carranza (2L), Francis Dela Cruz (3L), Rigoberto Garcia (2L), Dalia Trujillo 
University of Washington 

o Sydney Bay (3L), Mary Ruffin (2L), Furhad Sultani (2L), Casey Yamasaki (3L) 
Seattle University 

o Beverly Tsai (3L), Cloie Chapman (3L) & Denise Chen (1L) 
 

COMMISSION MEMBER, COMMITTEE REPORTS &  
WORKING LUNCH 10:40 – 12:00 p.m. (80 minutes) 
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Next MJC meeting: Friday, November 8, 2019, at the AOC SeaTac Office 
  
 
Please complete, sign, and mail your travel reimbursement forms to Commission 
staff.  
 

 Tribal State Court Consortium – Judge Lori K. Smith 
o New Staff to TSCC – Kathryn Akeah 
o Annual TSCC Meeting – September 22, 2019 @ 12pm, Vancouver, WA 
o Fall Conference Session on Missing and Murdered Indigenous Women 

 
 Workforce Diversity Committee – Judge Veronica Alicea-Galván & Judge Bonnie Glenn 

o National Consortium on Race and Ethnic Fairness in the Courts Annual Conference 
o Ideas for MJC Meeting Locations for 2020 – Judge Bonnie Glenn 

 
 Education Committee – Justice Debra Stephens and Judge Lori K. Smith  

o 2019: Annual Judicial Conference: September 22 – 25, 2019, Vancouver, WA 
 Keynote Address: Judge Xiomara Torres, Multnomah County Circuit Court 
 Crisis of Missing and Murdered Indigenous Women  
 Surviving the Big Waive: A look at how courts can and must respond to defendants’ 

legal right to readdress legal financial obligations (LFOs)  
 Cruel and Unusual Punishment: Youth, Race and the Law 
 Pre-Trial Justice: Bail, Risk Assessments, and Reforms  

o 2019: District and Municipal Court Line Staff Regional Trainings on Implicit Bias, October 4-18 
o 2019: Washington State Coalition for Language Access Conference, October 25 - Tacoma 
o 2020: Judicial College, January – Judge Whitener & Judge Galvan 
o 2020: Conference Proposals  

 Superior Court Judges’ Association Spring Program, April 26-29  – Immigrant Families & 
Juvenile Justice 

 District and Municipal Court Managers’ Annual Conference, May 17-20 - LFOs 
 District and Municipal Court Judges’ Spring Program, May 31-June 3 – Poverty 

Simulation 
 Judicial Conference – TBD 

o MJC Bookclub 
 

 Juvenile Justice Committee – Annie Lee and Asst. Chief Adrian Diaz  
o Fall Judicial Conference – Equal Justice Overview: Youth, the Eight Amendment & the Law 

 
 Outreach Committee – Lisa Castilleja and Judge Michael Diaz  

o The Dignity, Fairness, and Respect PSA Update 
o Annual Tri-Cities Youth and Justice Forum – November 1 

 
 Update: LGBTQ Judicial Officer Directory – Judge Johanna Bender 

 
 Jury Diversity Task Force – Judge Steve Rosen, Judge Johanna Bender & Judge Mike Diaz  

 

 



Minority and Justice Commission Jury Diversity Task Force 
2019 Interim Report 

BACKGROUND 

On May 24, 2017, the Washington State Minority and Justice Commission (“MJC”) and Washington 
Appleseed co-hosted the annual Supreme Court Symposium (“Symposium”) on the topic of jury diversity. 
Following the Symposium, Chief Justice Mary Fairhurst requested, on behalf of the Court, that MJC further 
explore the recommendations put forward at the Symposium. MJC created the Jury Diversity Task Force 
(“Task Force”) as a Commission subcommittee and appointed Judge Steve Rosen as chair.  The Task Force 
consisted of the following individuals representing the identified groups: 

Ms. Aimee Sutton Latino/a Bar Association of Washington President; The Marshall Defense Firm 
Ms. Angeline Thomas Washington Appleseed 
Ms. Anita Khandelwal King County Department of Public Defense 
Ms. Barbara Serrano Washington Women Lawyers 
Ms. Blanca Rodriguez Northwest Justice Project 
Mr. Chris Gaddis Pierce County Superior Court Administrator; AWSCA 
Mr. Darrell Cochran Washington State Association for Justice (Civil Plaintiff's Bar) 
Mr. David Morales Northwest Justice Project 
Ms. Heidi Percy Judicial Operations Mngr. Snohomish County Clerk's Office 
Ms. Jennifer Creighton Court Administrator, Thurston County District Court 
Judge Linda Coburn Edmonds Municipal Court; DMCJA; Washington State Minority & Justice Commission 
Judge Steve Rosen 
(Chair) King County Superior Court 

Mr. Justin Bingham Spokane City Prosecutor 
Mr. Michael E. Chait Washington Defense Trial Lawyers (Civil Defense Bar) 
Mr. Morgann Halencak Jury Manager, Clallam County Superior Court 
Ms. Pam Loginsky Washington Association of Prosecuting Attorneys 
Mr. Peter Collins Seattle University 
Representative Javier 
Valdez Washington State Legislature 

Mr. Sean McAvoy District Court Executive/Clerk of the Court US. District Court Eastern District of Washington 
Senator Manka Dhingra Washington State Legislature 
Mr. Tim Johnson  King County Department of Public Defense 
Mr. Todd Bowers Attorney General's Office 
Mr. Tom McBride Washington Association of Prosecuting Attorneys 
Mr. Travis Stearns Washington Appellate Project 
Ms. Vonda Sargent American Civil Liberties Union  
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TASK FORCE OBJECTIVE 

Examine a range of policy proposals that might have the effect of increasing minority representation on 
Washington State juries, and make recommendations to MJC about which approaches, if any, to pursue. 

TASK FORCE PROCESS 

The first full Task Force meeting was held on January 31, 2018. Prior to that meeting, Washington 
Appleseed circulated a detailed policy memorandum entitled Tactics to Increase Jury Diversity (“WA 
Appleseed memo,” attached as Exhibit A). The WA Appleseed memo identified six major factors that 
resulted in minority underrepresentation on juries: 

Factor 1—Source Lists: Whether minorities receive a summons depends on what source lists are
used and how frequently those lists are updated.
Factor 2—Economic Hardship: Given the correlation between race and poverty, minorities are
disproportionately likely to seek economic hardship excusals and few jurisdictions have programs
to alleviate this burden.
Factor 3—Eligibility: Minorities may not meet eligibility requirements to serve.
Factor 4—Felon Disenfranchisement: Felon disenfranchisement disproportionately affects
minority jurors.
Factor 5—Summons Processes: Inefficiencies in the summons process could be having a negative
effect on minority representation.
Factor 6—Data Collection: Though data collection does not have a direct impact on whether
diverse jurors make it through courthouse doors, it is crucial that we are able to monitor the
nature and extent of the problem in order to determine which solutions have the most promise.

At the meeting, Task Force members were divided into three working groups to explore the issues 
identified under each factor: 

Summons (Factors 1, 5, and 6)
Economic Hardships (Factor 2)
Jury Service Eligibility (Factors 3 and 4)

During the spring and summer, the three working groups met independently to discuss their assigned 
factors and prepare recommendations for the Task Force. At meetings on August 22, 2018, and October 
24, 2018, the Task Force heard final reports and recommendations from all of the working groups and 
voted on whether each proposed recommendation should be considered high, medium, or low priority. 
The list of recommendations receiving at least 50% high-priority votes is presented below. The next step 
is for the Minority and Justice Commission to decide which recommendations will move forward to the 
Board for Judicial Administration (BJA) for approval or other further action. 
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TASK FORCE RECOMMENDATIONS—HIGH PRIORITY 

These recommendations were voted high priority by Task Force members in attendance at the meetings 
where votes were casted. 

1. Source List Expansion and Frequency (Factor 1) 

Expanding source lists beyond the traditional “motor/voter” list is expected to result in more minority and 
low income populations being summoned for jury duty. According to a research project conducted by 
Washington Appleseed at the Task Force’s request, a few other states have expanded source lists beyond 
the traditional lists.  These other states include property owners, social service recipients, and information 
from tax rolls.  However, none of those states track juror diversity or demographics, so it is impossible to 
tell how these changes have affected juror diversity, or exactly how they will change Washington’s juror 
diversity if enacted.   

Currently, Washington court jurisdictions receive updated source lists annually. Approximately 10-15% of 
the US population moves annually, 1  change of address databases are not always updated, and 
approximately 40-50% of summons are returned as undeliverable or never receive a response. Data shows 
that the most mobile populations are minority groups,2 and the committee believes that updating source 
lists more often is likely to be effective in increasing minority juror turnout.   

Task Force Recommendations: 

a. Increase the number of source lists in Washington beyond lists of registered voters and driver’s 
license & state ID card holders. (High=11, Medium=4, Low=1)3 

i. Determine resources needed to expand source lists. 

ii. Analyze and research any obstacles to including additional source list information (e.g. 
privacy statutes, multiple addresses for utilities). 

b.  Update source lists more often than annually. (High=8, Medium=5, Low=3) 

 i. Research costs (state and local) of creating source list two or four times per year.  

2. Ensuring Adequate Juror Compensation and Job Security (Factor 2) 

The Task Force recognized that juror compensation in Washington is inadequate.  Data shows that 
financial hardship is the second highest reason to excuse a potential juror, behind undeliverable 
summonses.  The Task Force believes that lower income and minority populations are disproportionally 
affected by the financial hardships of jury service.  There was a robust discussion within the Task Force 

1 https://www.census.gov/newsroom/blogs/random-samplings/2017/01/mover-rate.html 
2 For example, “The highest mover rates by race were for the black or African-American alone population…” 
https://www.census.gov/newsroom/press-releases/2016/cb16-189.html 
3 The reader of this paper may note that there were 17 voting members of the committee, but that the total 
number of votes for many of the recommendations do not equal 17.  This is due to absences and abstentions.   
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about initiating a pilot project, in select jurisdictions, to study the effect of increasing juror compensation, 
provided that potential jurors are made aware of the increase.  However, the idea of instituting a pilot 
project was almost unanimously rejected by the Task Force. Instead, the Task Force recommended 
pursuing a statewide juror pay increase, as well as exploring the feasibility of tax credits or deductions for 
jury service. 

Task Force Recommendations: 

a. Increase juror compensation statewide. (High=unanimous) 

b. Research the feasibility of tax credits or deductions for jury service. (High=unanimous) 

3. Providing Childcare for Potential Jurors (Factor 2) 

Ensuring adequate childcare for jurors, and making that information known to potential jurors, was 
identified as a high priority. Providing childcare would alleviate economic burdens and barriers to juror 
participation, particularly for minority and low income populations. The working group noted that King 
County currently offers childcare at the Regional Justice Center in Kent, although it was not known 
whether juror summonses let potential jurors know about the existence of this service.   

Task Force Recommendations:  

a. The Task Force supported the concept of all courts providing childcare for jurors. 
However, it recommended first looking into how childcare is set up at the King County 
Regional Justice Center (i.e. operational costs and where the funding comes from), and 
determine whether it is a model that other courts across Washington could implement. 
Also look into whether jurors receive notice that childcare is available at the time they 
receive their summons. (High=13, Medium=1, Low=0)  

4.  Felon Disenfranchisement (Factor 4) 

The Task Force recognized that minority populations, specifically African American males, were more 
likely than any other group to have a felony conviction.  RCW 2.36.070 states that a person is eligible for 
jury service unless they are a felon and have not had their “civil rights restored.”  This phrase is not 
defined, but the Washington Association of Prosecuting Attorneys and caselaw strongly suggest that it 
refers to voting rights.  In their juror qualification questionnaires, many courts ask whether a potential 
juror is a felon and has had his/her civil rights restored.  This question, while legally accurate, has created 
a lot of confusion for individuals who have felony convictions, as many do not know if their civil rights 
were restored, if they are eligible to vote, or if they have a certificate of discharge from their felony case.  
Adding to the confusion, RCW 2.36.070 is not clear that an individual with a felony conviction who may 
still have outstanding legal financial obligations (LFOs), but who is not under DOC supervision, is eligible 
for jury service.4 

4 All Task Force members agreed that the statute allows felons who are not actively being supervised to be jurors 
regardless of outstanding LFO obligations.  However, the Task Force strongly believes that this section, and the lack 
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Task Force Recommendations: 

a. Pursue a statutory amendment to define the phrase “civil rights restored” in RCW
2.36.070. (High = unanimous).  The statutory change has already been drafted, and Sen.
Dhingra has introduced the change as SB 5162.  The bill adds a new section 13 to RCW
2.36.010 which states, “(13) "Civil rights restored" means a person's right to vote has been 
provisionally or permanently restored prior to reporting for jury service.”

b. Regardless of whether this statute passes, the AOC or Minority and Justice Commission
should pursue an educational campaign to courts asking them to change the wording of
their juror qualification questionnaire to make it clear that individuals who have felony
convictions can serve as jurors, unless they are still under DOC supervision.  For example,
the question could be worded as, “Do you have a felony conviction and are currently being 
supervised by the DOC? (If your only obligation is monetary, you should answer NO.) ___
Yes  ___ No“ (High=unanimous)

5. Summons Streamlining and Follow-up (Factor 5)

Currently, there are different practices around the state for juror summonsing, how jurors are qualified, 
and what type of procedure is used when a juror fails to appear.  Each court drafts its own summons, and 
these forms vary dramatically from court to court.  Some courts qualify jurors in one step (where a 
summons and questionnaire are sent together), and other courts summon in two steps (where the court 
first sends out questionnaires, and then, if the juror is qualified, later sends a summons).   When a 
summoned juror does not appear for service, some courts do nothing, others send a second summons, 
and others send a notice to appear in front of a judge to explain the absence.   

The Task Force ultimately determined that the best practice would be a one step process and using follow 
up mailings to non-responders to encourage a response.  The Task Force believes that these steps are 
likely to increase responses in general, and particularly among minority populations. 

In Washington, all summons must be sent via US mail or personal service.  RCW 2.36.095.  The Task Force 
considered whether summonsing could be done via other means.  Many business and service providers 
provide notices via email, through mobile device applications, and text message based notifications, 
reminders, bills, and even payments.  The Task Force discussed using automated messaging (text, email, 
phone calls)5 to remind jurors of their service and increase response rates.  We know that Asian and 
African American populations appear for jury service at approximately 50% of what would be expected 

of a definition of “civil rights restored,” is creating unnecessary confusion that disproportionally affects 
communities of color. 
5 Many doctors and dentists use reminder services: https://simpletexting.com/industry-guide/text-appointment-
reminders-for-doctors-and-dental-offices/, and courts are starting to adopt these reminders and are finding that 
they save money: http://www.spokesman.com/stories/2018/sep/14/with-automated-warning-system-public-
defenders-off/ 
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based on census data. 6   So, increasing juror response rates through reminders or more effective 
summonsing is likely to increase the participation rates for minority jurors more than any other group. 

Task Force Recommendations: 

a. Recommend courts use a one step process, which is now a national best practice.
(High=16, Low=1)

b. Create a system for reminder calls, texts and emails for jurors. (High=14, Medium=1,
Low=2)

c. Research whether statutes should be changed to allow summons via methods other than
paper. (High=11, Medium=5, Low=1)

d. Task appropriate AOC staff with working with local courts and court associations to
develop statewide summonsing best practices, provide education to the courts on best
practices, assist courts with data collection, and act as a subject matter expert on juror
issues.  (High=7, Medium=2, Low=3)

6. Data Collection (Factor 6)

The Task Force unanimously agreed on the importance of collecting jury demographic data and 
recommends the permanent statewide implementation of a system to collect juror demographics.7  The 
Minority and Justice Commission conducted the juror demographic survey in 2016-17, and could provide 
assistance in helping to develop a more streamlined process for data collection.  Continuing to track 
demographics will help the state monitor whether and to what extent each proposed change affects 
minority juror participation.   

The Task Force also believes that tracking the demographics of each juror at each phase of jury selection 
(sent to courtrooms for voir dire, excusals for hardships, challenges for cause, and peremptory challenges) 
will provide never before seen transparency in the demographics of how jurors are empaneled.  Race 
based discrepancies in challenges for cause, hardship, and peremptory challenges are well documented 
and should be tracked.8  Such transparency may increase minority juror participation due to a renewed 
belief that the justice system is fair.  

Task Force Recommendations: 

a. Begin collecting juror demographic data on a permanent, statewide basis.
(High=unanimous)

6 See, https://q13fox.com/2017/05/24/jury-of-your-peers-not-if-youre-a-minority-in-washington-study-shows/ 
7 The Task Force is aware of only one state, New York that currently collects juror demographic information.  See 
New York Judiciary Law Sec. 528: https://codes.findlaw.com/ny/judiciary-law/jud-sect-528.html 
8 See part IV and VI, as well as the full law review article at: https://illinoislawreview.org/print/vol-2018-no-4/the-
jury-sunshine-project/ 
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b. Begin collecting all juror demographic information at each stage of the jury selection
process, tracking all hardships, challenges for cause, and peremptory challenges by
demographic factor. (High=unanimous)

TASK FORCE IDEAS — NOT RANKED AS HIGH PRIORITY 

The Task Force considered a number of ideas for which it did not recommend any action.  The following 
ideas were considered but did not receive a majority of high priority votes: 

1. Creating a mechanism (legal and actual) for citizens who are not on the source list to volunteer to
be on the master jury list. (High=8, Medium=5, Low=3)

2. Target summons to zip codes with low return rates9. (High=7, Medium=8, Low=2)
3. Increase public outreach to minority communities (No one moved this to a vote after discussion

– the committee believed other organizations were working on outreach).
4. Improve the movement of juror data between different state agencies and private contractors

(No one moved this to a vote after discussion).
5. Improve the readability of summons statewide (No one moved this to a vote after discussion).
6. Allow the use of a modified trial schedule, such as trials from 8 am – 1 pm, to ease the burden on

working jurors (No one moved this to a vote after discussion).
7. Move to a one day/on trial system statewide (No one moved this to a vote after discussion).
8. Change state law so that once a person reports for jury service anywhere in Washington, they will

not be re-summoned for a set period of time, such as five years  (No one moved this to a vote
after discussion).

9. Clarify the statutory requirement of being able to communicate in English to be more inclusive or
use interpreters.  The committee considered a proposed statutory change requiring an in-person
review of a juror’s English proficiency as it related to the requirements of a specific case.  The
proposal would have requested AOC to run a pilot project in 4 jurisdictions for 1 year.  (High=7,
Medium=5, Low=3)

10. Production of a best practices bench card explaining how to interpret and apply current law
relating to English proficiency  (No one moved this to a vote after discussion).

11. Ask MJC or AOC to create educational materials for court administrators on best practices and
practical options relating to English proficiency.  (High=2, Medium=4, Low=7)

12. Change state law to allow summonses in multiple languages (No one moved this to a vote after
discussion).

13. Production of a bench card and educational materials discussing best practices for following up
with non-responders.  (High=6, Medium=6, Low=1)

9 The committee had a robust discussion related to the legality of this proposal.  Proponents of this option 
supported their position with fair cross section and affirmative action cases.  Opponents of this option supported 
their position with equal protection/equal opportunity cases and Washington Constitution article I, section 21.  
The MJC and the reader should be aware of this debate as this interim report is considered. 
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TASK FORCE IDEAS STILL UNDER CONSIDERATION 

The Task Force also considered one issue and one idea that are still under consideration but could not be 
ready in time for this report. 

1. Washington’s two largest counties, King and Pierce, have both discovered that the number of
people on the source list appears to be significantly higher than the number of adults living in
each jurisdiction.  The overages are between 10-15%.  It is unknown why this overage exists, or
how it affects minority or any specific demographics’ representation.  When more information is
available, the committee will supplement this report.

2. The committee considered a proposal to change the way jurors are sent to courtrooms so that
they are more geographically representative of the jurisdiction.  At the committee’s request, a
University of Washington School of Law professor, as well as a research assistant, are currently
reviewing past summonsing and distribution patterns to see if and how this idea would change
things.  This research is in its infancy, and when more information is available, the committee will
supplement this report.
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KING COUNTY 

Signature Report 

Proposed No. 2018-0465.3 

November 14, 2018 

Ordinance 18835 

Sponsors Upthegrove 

AN ORDINANCE that adopts the 2019-2020 Biennial 

Budget and makes appropriations for the operation of 

county agencies and depaitments aml capilal improvements 

4 for the fiscal biennium beginning January 1, 201-9, and 

5 · ending December 31, 2020. 

6 BE IT ORDAINED BY THE COUNCIL OF KING COUNTY: 

7 SECTLON 1. The 2019-2020 Biennial Budget is adopted and, subject to the 

8 provisions hereinafter set forth and the several amounts hereinafter specified or so much 

9 thereof as shall be sufficient to accomplish the purposes designated, appropriations are 

10 hereby authorized to be distributed for salaries, wages and other expenses of the various 

11 agencies and departments of King County, for capital improvements, and for other 

12 specified purposes for the fiscal biennium beginning January 1, 2019, and ending 

13 December 31, 2020, out of the following funds of the county hereinafter named and set 

14 forth in the following sections. 

15 E TION 2. Effect of proviso or expenditure restriction veto. It is hereby 

16 declared to be the legislative intent of the council that a veto of any proviso or 

17 expenditure restriction that conditions the expenditure,of a stated dollar amount or the use 

18 ofFTE authority upon the performance of a specific action by an agency shall thereby 

19 reduce the appropriation authority to that agency by the stated dollar or FTE amount. 

1 
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595 violence; a description of the efforts to develop an intervention strategy to keep 

596 individuals from becoming victims or perpetrators of gun violence; a listing of the 

597 individuals or organizations who participated in the efforts to develop the intervention 

598 strategy; a summary of the interventions, if any, undertaken as a result of the data 

599 provided by the firearms crime strategy unit; and any recommendations for additional 

600 actions or legislation needed to address firearm violen~f: in King County. 

601 The prosecuting attorney should file the report and a motion required by this 

602 proviso by January 20, 2020, in the form of a paper original and an electronic copy with 

603 the clerk of the council, who shall retain the original and provide an electronic copy to all 

604 councilmembers, the council chief of staff and the lead staff for the law and justice 

605 committee, or its successor. 

606 SECTION 32. SUPERIOR COURT - From the general fund there is hereby 

607 appropriated to: 

608 Superior court 

609 The maximum number of FTEs for superior court shall be: 

610 Pl PROVIDED THAT: 

$108,419,000 

324.8 

611 Of this appropriation, $100,000 shall not be expended or encumbered until the 

612 superior court transmits a report showing plans for how the county's courts can increase 

613 juror participation and diversity and a motion that should acknowledge receipt of the 

614 report and reference the subject matter, the proviso's ordinance, ordinance section and 

615 proviso number in both the title and body of the motion and a motion acknowledging 

616 receipt of the report is passed by the council. 

617 The superior court shall work with the executive, district court, department of 
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618 judicial administration, office of the prosecuting attorney, department of public defense, 

619 office of equity and social justice, the King County Bar Association and representatives 

620 from community groups to develop a report that provides recommendations to increase 

621 juror participation and to encourage greater diversity in juror pools. The report shall 

622 include, but not be limited to: 

623 A. Description of the current methods for summoning potential jurors, including 

624 information on the methods used by the superior and district courts, along with 

625 information on how other courts in the state of Washington establish jury pools and a 

626 description of national best practices for the establishment of jury pools. The report 

627 should also identify the methods for juror selection that are allowed under state law, 

628 which methods are used in the county and a description of why other legally permissible 

629 methods are not used. In addition, the report should include recommendations for other 

630 methods that are not currently used or permissible under state law, but have shown in 

631 other jurisdictions to increase juror pools and participation. If any of these methods are 

632 identified, the report should identify what law changes would need to be implemented in 

633 order to use the recommended method; 

634 B. Data showing, if available, the demographic composition of the population of 

635 potential jurors in King County as identified by the county demographer. The report 

636 should also provide data, if available, showing the demographic composition of the 

637 persons summoned for jury duty, the demographic composition of the persons that appear 

638 for jury service, and the demographic composition of the persons called to serve on juries 

639 by age, gender, geographic location ofresidency, race and ethnicity. In addition, the 

640 report should provide data on employment status of: the population of potential jurors in 

28 



2019-2020 Adopted Biennial Budget Page 335

Ordinance 18835 

641 the county as a whole, as available from the county demographer; the persons summoned 

642 for jury duty; and the persons who appear for jury service with information on employer 

643 size if available. If any of the demographic or employment data are unavailable, the 

644 report should identify how each of the missing types of data could be collected in the 

645 future; 

6'16 C. Data showing, if available, the number of criminal trials in both the superior 

647 and district courts that had juries, including demographic information on the race and 

648 ethnicity of the defendant or defendants in these trials. If these data are unavailable for 

649 all cases, the report should identify how each of the missing types of data could be 

650 collected in the future; 

651 D. Recommendations for increasing juror participation, including: a review of 

652 the potential effect on juror participation through increases in juror pay; the provision of 

653 greater transportation support for jurors, such as paid parking or paid alternative transit 

654 options; the provision of child care, either through child care at a courthouse or payment 

655 for child care; alternative methods of allowing potential jurors to wait for jury calls, such 

656 as online or other call methods that allow a potential juror to remotely report for service; 

657 options that ensure employers provide sufficient financial support to employees when 

658 called for jury duty; or any other option or recommendation identified by the superior 

659 court. For each recommendation, the report should describe the potential costs associated 

660 with implementation of the recommendation and describe what legislative or 

661 administrative actions would be needed to implement the recommendation; 

662 E. Recommendations for increasing the diversity of the county's juror pool, 

663 especially for population groups that have been identified as underrepresented in county 
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664 juries. For each recommendation, the report should describe the potential costs 

665 associated with the implementation of the recommendation and describe whether 

666 legislative or administrative actions would be needed to implement the recommendation; 

667 F. A summary of the recommendations from the Washington state Minority and 

668 Justice Commission's Jury Diversity Taskforce report, identifying those taskforce 

669 recommendations that might be of specific benefit to King County, and a suggested 

670 prioritization of those recommendations most beneficial to King County, along with the 

671 estimated cost to implement the recommendations and whether legislation or 

672 administrative actions would be needed to implement the recommendations; and 

673 G. An implementation plan that describes the timelines and plans for the 

67 4 consideration, evaluation and implementation of identified recommendations. 

675 The superior court should file the report and a motion required by this proviso by 

676 January 15, 2020, in the form of a paper original and an electronic copy with the clerk of 

677 the council, who shall retain the original and provide an electronic copy to all 

678 councilmembers, the council chief of staff and the lead staff for the law and justice 

679 committee, or its successor. 

680 SECTION 33. DISTRICT COURT- From the general fund there is hereby 

681 appropriated to: 

682 District court 

683 The maximum number of FTEs for district court shall be: 

684 Pl PROVIDED THAT: 

$69,881,000 

243.4 

685 Of this appropriation, $25,000 shall not be expended or encumbered until the 

686 district court transmits a letter to the council offering to provide updates, including, but 
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3339 or circumstance is held invalid, the remainder of the ordinance or the application of the 

3340 provision to other persons or circumstances is not affected. 

3341 

Ordinance 18835 was introduced on 10/1/2018 and passed as amended by the 
Metropolitan King County Council on 11/13/2018, by the following vote: 

Yes: 9 - Mr. von Reichbauer, Mr. Gossett, Ms. Lambert, Mr. Dunn, 
Mr. McDermott, Mr. Dembowski, Mr. Upthegrove, Ms. Kohl-Welles 
and Ms. Balducci 
No: O 
Excused: 0 

KTNG COUNTY COUNCIL 
KING COUNTY, WASHINGTON 

~QMAf w,1~ 
Melani Pedroza, Clerk of the Counci; 
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APPROVED this / 4 day of f/ov~r-t ofi<.2018. .-

uCflJCrJ~t 
Dow Constantine, County Executive 
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