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. INTRODUCTION

In addressing Amanda Knight’s personal restraint petition, the
Court of Appeals properly declined to allow her to relitigate a sentencing
issue that was resolved on direct appeal. Knight argued on direct appeal
that her convictions for assault and robbery should have merged at
sentencing. State v. Knight, 176 Wn. App. 936, 951-52, 309 P.3d 776
(2013), rev. denied, 179 Wn.2d 1021, 318 P.3d 279 (2014). If Knight
believed that the Court of Appeals decision violated her constitutional
rights, she had an opportunity to raise that complaint in a petition for
review to this Court. Id.

Contrary to the arguments of amicus, allowing collateral attack on
the final judgment is not in the interests of justice. Relitigation is in the
interests of justice only if (1) there is an intervening change in the law or
(2) there is justification for failing to raise the argument in the direct
appeal. Neither is present here. The vague concept of justice pitched by
the amicus conflicts with this Court’s decisions and would open the door
to endless relitigation of decisions made on direct appeal.

Finally, if the Court allows relitigation, the Court of Appeals
decision should be upheld. The assault and robbery convictions do not
merge because they are based on separate evidence. The Legislature

demonstrated its intent that the crimes be separately punished by enacting



separate chapters of the criminal code to address these distinct threats to
persons and property.

1. ARGUMENT

A. The Court of Appeals Properly Rejected Knight’s Attempt to
Relitigate the Sentencing Issue Resolved on Direct Appeal

The Court of Appeals followed longstanding decisions of the
Washington Supreme Court in rejecting Knight’s attempt to relitigate the
argument that her sentences for assault and robbery of Charlene Sanders
should have been merged. A personal restraint petitioner is “prohibited
from renewing an issue that was raised and rejected on direct appeal
unless the interests of justice require relitigation of that issue.” In re Pers.
Restraint of Davis, 152 Wn.2d 647, 671, 101 P.3d 1 (2004). This standard
is met only if (1) there is an intervening change in the law or (2) there is
justification for failing to raise the argument in the direct appeal. E.g., In
re Pers. Restraint of Yates, 177 Wn.2d 1, 17, 177 P.3d 872 (2013)
(quoting In re Pers. Restraint of Stenson, 142 Wn.2d 710, 720, 16 P.3d 1
(2001)); In re Pers. Restraint of Taylor, 105 Wn.2d 683, 688, 717 P.2d
755 (1986). RAP 16.4(d). Neither is present here.

Contrary to the new arguments raised by amicus, Knight has
already conceded that this issue was resolved in the direct appeal. Her
personal restraint petition acknowledges that the “claim that the assault

charge against Charlene Sanders merges with the robbery charge was



raised” and rejected by the Court of Appeals. App. A (Knight Brief in
Support of PRP at 5, Court of Appeals Dkt. No. 49337-3-11). Because the
issue was raised and resolved on direct appeal, it cannot be reopened
“merely by supporting a previous ground for relief with different factual
allegations or with different legal arguments.” Davis, 152 Wn.2d at 671.1
Yet that is precisely what the amicus attempts here: to renew the
prior request for merger of the assault and robbery convictions by
presenting a different legal argument. The amicus contends that the
merger issue can be revisited because the Court of Appeals made improper
factual determinations in the decision on direct appeal, which Knight was
justified in failing to address during the direct appeal. Amicus Br. at 1-2.
Not so. The Court of Appeals did not make factual determinations. The

separate convictions were the result of the jury determining that the

! This Court has long emphasized that a personal restraint petition “does
not, and is not meant to, afford the same protections as an appeal.” State v.
Delbosque, 195 Wn.2d 106, 129, 456 P.3d 806 (2020) (citing In re Pers.
Restraint of Hagler, 97 Wn.2d 818, 824, 650 P.2d 1103 (1982)). “‘[A]n
error that may justify reversal on direct appeal will not necessarily support
a collateral attack on a final judgment.”” Hagler, 97 Wn.2d at 824
(quoting United States v. Addonizio, 442 U.S. 178, 184, 99 S. Ct. 2235, 60
L. Ed. 2d 805 (1979)). This is because collateral relief undermines the
finality of litigation, degrades the role of the trial, and sometimes costs
society the right to punish admitted offenders, like Knight. Hagler, 97
Whn.2d at 824 (citing Engle v. Issac, 456 U.S. 107, 71 L.Ed.2d 783, 102 S.
Ct. 1558 (1982)). As a result, collateral relief is constrained in state and
federal courts.



elements of assault and robbery were independently proven. The
sentencing issue before the Court of Appeals was whether separately
punishing Knight for the assault and robbery complied with double
jeopardy requirements, or whether the Legislature intended that the
offenses be merged. State v. Knight, 176 Wn. App. 936, 951-52, 309 P.3d
776 (2013). As the Court of Appeals recognized, “[d]ouble jeopardy is a
question of law[.]” 1d. at 952.

But even if the Court of Appeals had erred on direct appeal—and it
did not—the interests of justice would not require relitigation. While the
amicus refers loosely to a generic concept of justice, this Court has
consistently held that relitigation only serves the interests of justice if
there is an intervening change in the law or there is justification for failing
to raise the argument in the direct appeal. See, e.g., Davis, 152 Wn.2d at
750. This issue does not fit within either category. There has been no
change in the law. And there is no justification for failing to object to the
Court of Appeals’ reasoning during the direct appeal.

A defendant who disagrees with the Court of Appeals decision on
direct appeal has two options: file a motion for reconsideration or file a
petition for review with the Supreme Court. Knight chose the latter and
this Court denied review. State v. Knight, 179 Wn.2d 1021, 318 P.3d 279

(2014). Having raised the merger issue and received a final order, Knight



cannot make a second request that this Court review the Court of Appeals’
decision.

Because Knight is prohibited from renewing the merger issue
decided on direct appeal, there is no reason for further consideration of the
amicus arguments.

B. In the Direct Appeal, the Court of Appeals Properly Upheld the

Separate Punishments for Assault and Robbery of Charlene
Sanders

If Knight is permitted to collaterally attack the Court of Appeals
decision on direct review, this Court should affirm the Court of Appeals’
application of the well-settled Freeman analysis and its holding that
separate punishment for the assault and robbery of Charlene Sanders did
not violate double jeopardy principles. See State v. Freeman, 153 Wn.2d
765, 771-73, 108 P.3d 753 (2005). Amicus raises three challenges to the
Court of Appeals’ decision on direct review. None of them hold water. In
applying the Freeman analysis, the Court of Appeals did not make any
fact findings, the jury found that there was entirely separate evidence
supporting each of these crimes, and the legislature intended to allow
separate punishment of these crimes.

1. In following the Freeman analysis, the Court of Appeals
relied on the jury’s findings of fact—not the Court’s

Contrary to the arguments of amicus, the Court of Appeals did not

make any findings of fact. See Amicus Br. at 5-8. The jury’s findings



provided the basis for the Court of Appeals’ application of the Freeman
analysis and determination that the assault and robbery convictions do not
merge. The Freeman analysis requires courts to (1) look for express or
implied legislative intent, (2) determine whether the crimes required proof
of the “same evidence,” (3) apply the merger doctrine, and (4) consider
whether there is “any independent purpose or effect that would allow
punishment as a separate offense.” State v. Arndt, 194 Wn.2d 784, 816,
453 P.3d 696 (2019) (citing Freeman, 153 Wn.2d at 771-773); Knight,
176 Wn. App. at 952-55. Based on the findings of the jury, the Court of
Appeals correctly held that the assault and robbery may be separately
punished.

Because there was no clear statutory language authorizing multiple
punishments, the Court of Appeals focused primarily on the second
Freeman factor: the “same evidence” test. In applying this test, the Court
of Appeals was required to determine whether the assault and robbery
were the same in law and in fact. State v. Calle, 125 Wn.2d 769, 777-78,
888 P.2d 155 (1995) (citing Blockburger v. United States, 284 U.S. 299,
52 S. Ct. 180, 76 L. Ed. 306 (1932)). This is because the double jeopardy
clause does not prohibit the imposition of separate punishments for

different offenses.



In determining that the same evidence was not used to support the
assault and the robbery, the Court complied with Blakely v. Washington,
542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004) by examining the
elements found by the jury in support of the separate convictions, not the
findings of the sentencing judge. Knight, 176 Wn. App. at 953-54. The
jury instructions stated that to elevate the robbery to a first degree offense,
the jury must find that “during the robbery ‘[Knight] or an accomplice
[was] armed with a deadly weapon or inflict[ed] bodily injury.”” Id. at 954
(quoting Jury Instruction 12). The State charged, produced evidence, and
argued in closing only in support of the first option: that Knight’s
accomplice Higashi threatened Charlene Sanders with a gun while Knight
removed Charlene’s ring. 1d. Consistent with RCW 9A.56.200(1)(a), the
robbery was a first degree offense because it was committed while Higashi
was armed with a deadly weapon. Id.

The assault conviction was based on a different use of force than
the robbery conviction. Knight’s accomplice Berniard pointed his gun at
Charlene Sanders and kicked her in the head in order to force her to
disclose the location of the family’s safe. 1d. The Court of Appeals
reviewed the sentencing issue as a question of law, and correctly
determined that the assault and robbery did not merge for purposes of

sentencing because the assault did not serve as an element of the robbery.



Knight, 176 Wn. App. at 951-52 (citing State v. Freeman, 153 Wn.2d 765,
770, 108 P.3d 753 (2005)).

Because the convictions were not based on the same evidence, and
each crime injured Charlene Sanders in a separate and distinct manner, the
Court of Appeals properly held that they may be separately punished. Id.
at 956. “The double jeopardy clause does not prohibit the imposition of
separate punishments for different offenses.” State v. Noltie, 116 Wn.2d
831, 848, 809 P.2d 190 (1991).

The importance of the jury’s reliance on separate evidence is
further illustrated by State v. Francis, 170 Wn.2d 517, 242 P.3d 866
(2010). Francis assaulted his victim with a baseball bat in order to steal
money from him. In contrast to Knight’s case, “[t]he State expressly used
the second degree assault conduct to elevate Francis’ attempted robbery
charge to the first degree.” 1d. at 524. Since the same evidence was used to
prove the assault and robbery, they could not be separately punished. 1d. at
525. When, as in Knight’s case, each offense “*requires proof of a fact

which the other does not,”” the offenses do not merge and may be
separately punished. In re Pers. Restraint of Orange, 152 Wn.2d 795, 817,
100 P.3d 291 (2004) (quoting Blockburger, 284 U.S. at 304).

Here, the Court of Appeals properly analyzed the facts used to

charge and prove the assault and the robbery, and correctly determined



that they involved separate evidence. The analysis turned on the findings
of the jury. Because the assault was not an element of the robbery,
separate punishment was appropriate.

2. The Court of Appeals correctly held that the assault and
robbery had an independent purpose and effect

The separate evidence test alone is sufficient to justify the Court of
Appeals’ decision on the direct appeal. But even if it were not, the holding
would be justified by the next step of the Freeman analysis, which asks
whether the offenses had independent purposes and effects. Arndt, 194
Whn.2d at 820.

The amicus incorrectly contends that allowing separate punishment
for the assault and robbery usurps the Legislature’s power to define the
unit of prosecution. Amicus Br. at 14. To the contrary, the Legislature’s
enactment of separate statutes addressing assault and robbery indicates
that these are independent crimes that serve separate purposes, and are
therefore separately punishable even if they arise from a single act. See
Ardnt, 194 Wn.2d at 820; see also In re Pers. Restraint of Percer, 150
Wn.2d 41, 51-52, 75 P.3d 488 (2003). Here, the statutes addressing assault
and robbery are in different chapters of the criminal code which address
different societal interests. Compare RCW 9A.36 (entitled “Assault-
Physical Harm”) with RCW 9A.56 (addressing property crimes and

entitled “Theft and Robbery”).



Knight’s case is closely analogous to this Court’s decisions in
Calle and Arndt. In Calle, the Supreme Court determined that the
Legislature intended separate punishment for the crimes of rape and
incest—even though they arose from a single act of sexual intercourse.
Calle, 125 Wn.2d at 780. The Court based its decision on (1) the
placement of statutes addressing rape in one section of the criminal code,
and the placement of statutes addressing incest in a separate section of the
code, and (2) the different purposes served by the statutes. Id.; compare
RCW 9A.44.050(1)(a) (addressing second degree rape as intercourse
through forceable compulsion) with RCW 9A64.020 (defining incest as
intercourse with a relative). Similarly, in Arndt the Court allowed separate
punishment for arson and aggravated murder arising from a single house
fire. Arndt, 125 Wn.2d at 820. The Court found a legislative intent to
allow separate punishment, based on (1) the placement of the arson and
murder statutes in separate chapters of the criminal code and (2) the
statute’s separate roles in protecting property and human life. Id. As a
result, “the imposition of multiple punishments does not violate double
jeopardy.” Id.

Ignoring the relevant case law, the amicus instead relies on State v.
Tvedt, 153 Wn.2d 705, 107 P.3d 728 (2005). See Amicus Br. at 14-17.

Tvedt has no application to Knight’s case. In Tvedt, the Court reversed a

-10 -



conviction for multiple counts of robbery arising from a single act. 1d. at
707. Unlike Knight’s assault and robbery convictions, the rape and incest
convictions affirmed in Calle, or the arson and aggravated homicide
convictions Arndt upheld, Tvedt involves twelve convictions for violation
of the same statute. Id. at 708. The Court explained that “*[d]ouble
jeopardy principles protect a defendant from being convicted more than
once under the same statute if the defendant commits only one unit of the
crime.”” 1d. at 710 (quoting State v. Westling, 145 Wn.2d 607, 610, 40
P.3d 669 (2002)) (emphasis added). Therefore, Tvedt could not be charged
for multiple counts of robbery arising from one incident. Id. at 707.

As the Court confirmed in Tvedt, “[t]he legislature’s placement of
an offense within the criminal code is evidence of legislative intent.”
Tvedt, 153 Wn.2d at 712 n. 2 (citing Percer, 150 Wn.2d at 51-52 and
Calle, 125 Wn.2d at 780). That is precisely the case presented here.
Knight’s assault and robbery do not merge because they are separately
codified crimes, which the Legislature intended to separately punish.
When the Legislature intends to separately punish two different criminal
acts, “multiple punishments [do] not violate double jeopardy.” Arndt, 194

Whn.2d at 820.
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1. CONCLUSION

The collateral attack on the Court of Appeals decision on direct
review is barred. However, even if review were permissible, the Court of
Appeals decision should be affirmed. It is entirely consistent with this
Court’s long standing decisions that multiple punishments do not violate
double jeopary principles where the Legislature intended to punish
different criminal acts.

RESPECTFULLY SUBMITTED this 14th day of April, 2020.

MARY E. ROBNETT
Pierce County Prosecuting Attorney

/s Anne Egeler

ANNE EGELER
Deputy Prosecuting Attorney
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