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 Respondent’s Answer to this Motion provides no convincing 

defense of the Court of Appeals’ decision to dismiss this appeal, and 

shows why its ruling presents a significant issue of appellate procedure 

that warrants this Court’s review.     

1.   Appellant was Justified in Believing that the “Final Judgment” 
the Respondent Presented and the Trial Court Signed Was 
What It Purported to Be.   

 
 Respondent says “A well-known treatise warns that a final 

judgment that reserves a determination of an award of attorneys' fees or 

costs is nevertheless appealable.”  Answer at 4.  That’s correct; but the 

Order on Summary Judgment in this case, unlike the ones cited in this 

treatise, did not say it was a “final judgment,” or that it was “reserv[ing] a 

determination of an award of attorneys’ fees or costs ….”  See MDR App. 

5.  Instead, as we have shown, it said the City defendant could “prepare 

judgment” and present it at a later date, which the City then did.  Id. at 3.   

 Moreover, the treatise Respondent cites actually notes that the Rule 

as written “can be a trap for the unwary.” 14A D. Ende, WASHINGTON 

PRACTICE, CIVIL PROCEDURE § 34.26 at 498 (2019).  It explains that, 

although the drafters of the 2002 amendment of RAP 2.2 may have 

intended to say that “the time limit for an appeal … is not tolled until 

issues of costs and attorney’s fees are resolved,” “it might have been 

helpful to include a provision to this effect in the rule itself.”  Id. at n.19.  
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Further illustrating the confusion in this area, this same treatise passage  

goes on to say that this amendment “in effect, overruled cases such as … 

Wlasiuk v. Whirlpool Corp., 76 Wn. App. 250, 255, 884 P.2d 13 

(1994)”—one of the two appeal decisions Respondent’s Answer relies 

upon for this point, see Answer at 4.  The other secondary authority 

Respondent relies on for this proposition, 2A K. Tegland, WASHINGTON 

PRACTICE, RULES PRACTICE RAP 2.4(9) (2019) says the same thing.  

(RAP 2.4(b) “in effect, overruled cases such as … Wlasiuk ….”).     

  To the extent Wlasiuk is still good law for anything, it actually 

contradicts the defense position.  It says a “final judgment is recognizable 

as final for purposes of appeal if it … is not subject to de novo review at a 

later hearing in the same cause.”  Wlasiuk, 76 Wn. App. at 255.  The Court 

there emphasized that the “final judgment” in that case was not subject to 

reconsideration because a motion for reconsideration had already been 

filed and denied.  Id.  In this case, there had been no motion for 

reconsideration and the summary judgment order remained subject to de 

novo reconsideration up until the time the actual final judgment was 

entered.  See Benton County Local Rule 59(e)(1).   

 Even on the precise point for which Respondent cites Wlasiuk –

that it is “the content of the instrument, not its title” that governs 

appealability, see Answer at 4—its authorities conflict with its arguments.  

The “instrument” the Court in Wlasiuk  held was appealable was “denoted 



 

 
 
 

3 
11340.02 mg181201.002               

‘Judgment’” and “[i]n accordance with RCW 4.64.030, the document 

identified the judgment creditor, the creditor's attorneys, and the amount 

of judgment.”  76 Wn. App. at 252.  The Order in this case was denoted an 

“Order” and contained none of this statutorily-required information.  MDR 

App. 5.  Moreover, the second case authority Respondent relies on here, 

Seattle-First National Bank v. Marshall, 16 Wn. App. 503, 557 P.2d 352 

(1976), said that (under a prior rule that used much the same language) 

titles do matter:   

The term ‘judgment’ is to be distinguished from ‘order.’ The latter 
term is not separately defined in the rules, but its meaning may be 
gathered from RCW 4.56.020, which provides ‘Every direction of 
a court or judge, made or entered in writing, not included in a 
judgment, is denominated an order.’ . . . 
 
The term ‘final judgment’ as used in CAROA 14(1) is 
distinguished from ‘order’ as used in CAROA 14(2)—(6), (8) ….,  
 

16 Wn. App. at 506–07.   
 
 Respondent’s third case authority, Carrara, LLC v. Ron & E 

Enterprises, Inc., 137 Wn. App. 822, 826, 155 P.3d 161 (2007), comes 

closer to supporting its position, but it is still distinguishable based on the 

key fact here:  the summary judgment order in this case specifically said 

that the actual judgment would be entered at a later date; the defense 

presented such a judgment; and entry of that judgment was pending during 

the entire period during which Respondent says Appellant should have 

filed his notice of appeal.   
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 The one case whose dictates speak directly to the circumstances 

here, this Court’s decision in Dep’t of Labor & Indus. v. City of 

Kennewick, 99 Wn.2d 225, 231, 661 P.2d 133 (1983), is mentioned 

nowhere in Respondent’s Answer.  As noted in our Motion, the Court 

there said with absolute clarity that  

the better practice is to follow CR 54; the prevailing party should 
submit a proposed judgment, decree or order, with appropriate 
notice and service upon the opposing party. All parties are then 
aware of the status of the proceeding and can consider the 
applicability of … time-limited procedures hinging upon entry of 
judgment. 
 

99 Wn.2d at 661.  That is exactly what the trial court ordered, exactly 

what the defense did, and exactly what Appellant relied upon in this case.  

Yet the Court of Appeals held that by doing so Appellant forfeited his 

right to appeal.   

 To its credit, Respondent never made that argument until the Court 

of Appeals’ Clerk invited it.  That may be because Respondent’s counsel 

knew this history and had the same understanding of the procedural 

posture as Appellant’s.  By all appearances, Respondent’s counsel was 

following the process described in Kennewick and in CR 54:  He presented 

Appellant’s counsel and the trial court with a document entitled “Final 

Judgment.”  MDR App. 11.  That document purported to be a “final 

determination of the rights of the parties in the action” (CR 54(a)(1)) —on 

the merits of the claims as well as on statutory costs.  See MDR App. 12 
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(“final judgment is entered on all claims arising out of this matter. The 

City is awarded judgment against Mr. Denney in the amount of taxable 

costs ….” [emphasis added])  Respondent’s counsel then set a date for 

formal presentation of this “Final Judgment,” which did not get signed 

until March 14, 2019--the 30th day after the entry of the summary 

judgment order.  MDR App. 1.  If Respondent’s counsel did all that 

believing that “final judgment” had already been entered and the time for 

filing an appeal would run by the time his ersatz “Final Judgment” was 

signed, he set a clever “trap for the unwary” indeed.   

 As stated above, we don’t think that is what happened here, despite 

Respondent’s efforts to defend the windfall victory that the Court of 

Appeals Commissioner handed it.  We submit the record reflects an 

understanding between the parties and the trial court that the summary 

judgment order meant what it said and the proposed Final Judgment was 

what it purported to be—and a sua sponte misreading of those documents 

by the Court of Appeals.  

2. Respondent’s Own Authorities Say that this Rule can be a 
“Trap for the Unwary,” and that Misunderstandings Caused 
by Such Traps Can Justify Extension of Filing Deadlines.  

 
 Respondent admits that untimely filing caused by a “’trap for the 

unwary’” can constitute an “extraordinary circumstance” justifying an 

extension of time under RAP 18.8(b).  See Answer at 12 (quoting Scannell 

v. State, 128 Wn.2d 829, 833, 912 P.2d 489 (1996)).  As we have shown, 
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that is exactly how the Rule involved here has been authoritatively 

described.  See pages 1-2, 4 above.   

 Respondent’s Answer ignores the fact that the Court of Appeals 

Commissioner expressly premised the rejection of Appellant’s extension 

request on a misunderstanding of the law.  As we have shown, the   

Commissioner’s rejection of Appellant’s claim of “extraordinary 

circumstances” was based on the idea that Appellant’s counsel should 

have known that the summary judgment order merely “’reserve[d] for 

future determination an award of attorney fees or costs.’”  MDR App. 3 

(quoting  RAP 2.2(a)(1)).  The Commissioner said this was so because  the 

order “clearly refers to entry of a judgment in favor of the City, as the 

‘prevailing party,’” which the Commissioner interpreted to mean it was 

nothing more than a “request[] …  for a judgment that awards specific 

amounts as costs ….”  Id.  But the phrase “prevailing party” is not limited 

to the issue of costs and fees.  That phrase also appears in CR 54(e)—the 

Rule that defines the very task that the trial court was assigning to 

Respondent’s counsel, the preparation of a Final Judgment.  Remarkably, 

that Rule is never mentioned anywhere by either the Respondent or the 

Commissioner.  In other words, by all appearances, the Commissioner’s 

ruling is based on a simple mistake of law—the belief that a legal phrase 

must be interpreted to mean one thing when, under the very law governing 

the issue at hand, it is used to mean something quite different. 
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 This is obvious error, for all Respondent’s efforts to deny it.   

3. An Interlocutory Order Dismissing an Appeal on the Merits 
Limits a Party’s Ability to Act Under RAP 13.5(b)(2).   

 
Respondent is correct that the reference in RAP 13.5(b)(2) to 

limitations on a party’s “freedom to act” generally focuses on conduct 

“outside the courtroom.”  Answer at 11.  But that is not universally so, as 

this Court squarely held in Fox v. Sunmaster Prod., Inc., 115 Wn.2d 498, 

502, 798 P.2d 808 (1990).   Fox held that an order that dismissed an 

appeal as to one of two appellees qualified under RAP 13.5(b)(2).  Surely, 

that means that dismissal of an appeal as to one of two orders—the order 

on the merits, and the only order actually in issue—can qualify as well.  

Such a dismissal literally limits the freedom of the Appellant to act in the 

remaining proceedings on appeal, because the Appellant can no longer 

make any arguments on the only points actually in issue.  

As a practical matter, it makes little sense to require the parties to 

go through the motions of an appeal on a $200 cost bill as to which there 

are no separately contested issues, before returning this case to this Court.  

The order below effectively ended this appeal, and the ground on which it 

was based involves an issue on which—even according to Respondent’s 

authorities—the law would benefit from clarification by this Court to 

eliminate an unfair “trap for the unwary.”  Cf. 13.4(b)(3), (4).  That issue 

is ripe for decision now and review should be granted here to decide it.   
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RESPECTFULLY SUBMITTED this 25th day of September, 2019. 

MacDONALD HOAGUE & BAYLESS 

 
By  /s/Timothy K. Ford                      
      Jesse Wing, WSBA #27751 
      JesseW@mhb.com 
      Timothy K. Ford, WSBA #5986 
      timf@mhb.com  
      705 Second Avenue, Suite 1500 
      Seattle, WA 98104 
      (206) 622-1604 
      Attorneys for Appellant 
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