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. IDENTITY OF PETITIONER

The petitioner is SEIU 775, which is the Defendant below.

Il. DECISION BELOW
SEIU 775 seeks discretionary review of the trial court’s ruling in
its Order Denying Defendant SEIU 775's Motion to Dismiss that
Plaintiff/Respondent Freedom Foundation’s citizen action is not
procedurally barred. Thurston County Superior Court Judge James Dixon

entered the order on November 9, 2018.

1. 1SSUE PRESENTED FOR REVIEW

The following issue is presented for review: whether the trial court
erred in denying SEIU 775s motion to dismiss Plaintiff Freedom
Foundation’ s citizen suit under the Fair Campaign Practices Act (“ FCPA”
or “Act”) because the Freedom Foundation (“Foundation”) did not, as
required by former RCW 42.17A.765(4)(a), file its citizen action suit
within ten days of the Attorney General’s and Prosecuting Attorney’s

fallure to initiate their own enforcement actions.

V. STATEMENT OF THE CASE

Petitioner SEIU 775 is a labor organization that represents long-
term care workers and whose mission is to unite the strength of all

working people and their families, to improve their lives and lead the way
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to a more just and humane world. App. 157. SEIU 775's goals include
lifting caregivers out of poverty, transforming health and long-term care to
ensure quality and access for al and increasing prosperity and reducing
inequality for working people. Id. The Foundation holds itself out as a
Washington nonprofit organization. 1d. at 34 § 6.

According to the Foundation, on December 14, 2016, it submitted
a letter and notice to the Washington Attorney General and relevant
county prosecutors (together, the “public officials’) alleging that SEIU
775 was a political committee within the meaning of the FCPA and had
therefore violated the Act by failing to file a statement of organization and
disclosure reports with the Public Disclosure Commission (“PDC”). Id. at
339 2and 35 1 11. The Foundation’s allegations were then referred to the
PDC on January 5, 2017. Id. at 11. On February 1, 2017, the PDC issued a
memorandum concluding that the Foundation’'s alegations lacked merit.
Id. a 1. On the same date, according to the Foundation, it issued a second
notice to the Attorney General concerning its alegations. Id. at 33 2 and
35 9 12. On February 8, 2017, the PDC unanimously recommended to the
Attorney General that it take no further action on the Foundation’s
complaint. Id. at 11-12. Pursuant to that recommendation, the Attorney

Genera did not initiate an enforcement action against SEIU 775 as to
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these allegations, nor did any county prosecutor initiate an enforcement
action against SEIU 775. | d. at 35 [15.

According to the Foundation, on September 8, 2017, it submitted a
letter and notice to the public officials alleging that SEIU 775 was a
political committee, and therefore, violated the FCPA by not filing a
statement of organization and submitting a disclosure report for the month
of June 2016. Id. at 33 2 and 35 { 11. According to the Foundation, it
submitted a second notice concerning this allegation on October 26, 2017.
Id. at 33 § 2 and 35 § 12. Again, neither the Attorney Genera nor any
county prosecutor initiated an enforcement action against SEIU 775 in
response to that latest allegation. Id. at 35  15.

Then, on January 19, 2018, the Foundation filed a complaint
against SEIU 775 in Thurston County Superior Court, aleging FCPA
violations based on both sets of claims outlined above. 1d. a 13.* The
complaint was filed 352 days after the Foundation purported to send its
second notice to the public officials concerning its December 16, 2016
alegations. The complaint was also filed 86 days after the Foundation
purported to send its second notice to the same officials concerning its

September 8, 2017 allegations.

! The Foundation filed an Amended Complaint on April 6, 2018. Id. at 33.
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On August 28, 2018, SEIU 775 filed a Motion to Dismiss the
Foundation's claims, in pat on the ground that the clams were
procedurally barred by the FCPA’s citizen suit provision, then codified at
RCW 4217A.765. Id. at 53. A hearing on the motion was held on
November 9, 2018, at the end of which the trial court denied SEIU 775's
motion. Id. at 114. SEIU 775 subsequently filed a Motion to Certify the
procedural bar issue for discretionary review, which the trial court denied
on December 7, 2018. 1d. at 144. SEIU 775 filed a timely Notice of

Discretionary Review on December 10, 2018. I d. at 147.

V. ARGUMENT
A. Standard for Discretionary Review
RAP 2.3 provides that “ any act of the superior court not appealable
as a matter of right” may be reviewed by discretionary review. RAP
2.3(a). Discretionary review may be accepted where:

(1) The superior court has committed an obvious
error which would render further proceedings useless; [or]

(2) The superior court has committed probable error
and the decision of the superior court substantially alters
the status quo or substantially limits the freedom of a party
to act.

RAP 2.3(b). Both of the foregoing criteriawarrant review here.?

2 SEIU 775 d'so notes that, notwithstanding the lack of a certification by the trial court or
a stipulation between the parties, the Court may sua soonte grant review of thisissue to
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B. Summary of Argument

This case turns on the proper construction of the citizen suit
provisions contained in former RCW 42.17A.765.2 The Court of Appeals
first task is to decide whether to enforce the statute's plain language. The
language at issue states that a prospective citizen plaintiff must give
certain officials notice that he or she “will commence a citizen’s action
within ten days upon ther failure to do so.” Former RCW
42.17A.765(4)(a)(iv) (emphasis added). Because this language is clear on
its face, the statute plainly attaches the ten-day limit to the citizen’'s
prospective action, not to any enforcement action of the officials.
Therefore, no reading can be accepted which shuffles the phrase “within
ten days’ to the end of the clause, as the Foundation requests.

This case then requires the Court to consider a simple question:
what result follows when a statute requires a party to give notice that it
will file suit “within ten days’ upon the occurrence of a condition
precedent? May the party, upon the condition coming to pass, simply
ignore its own promise and file suit more than ten days later? Or is the

party precluded from filing suit once it reneges on its promise? In what

the extent it finds it involves a controlling question of law as to which there is a
substantial ground for a difference of opinion. See Ohnemus v. State, 195 Wn. App. 135,
137, n.1, 379 P.3d 142, (2016) (granting discretionary review sua sponte on this basis,
despite lack of trial court certification or party stipulation)(citing RAP 1.2(a)).

3 All citesto RCW 42.17A.765 in this section of the brief are to the statute asit existed

on the date this action was filed, contained in App. at 153.
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follows, SEIU 775 shows that the traditional canons of construction and
common law waiver rules demonstrate that the second of these answers is
correct. Because the trial court committed obvious or probable error on
thisissue, discretionary review should be granted.
C. The Trial Court Committed Obvious or Probable Error by
Holding That the Foundation Was Not Required to File its
Citizen Action Within Ten Days of the Attorney General and

Prosecuting Attorney’s Failure to Initiate Their Own
Enforcement Actions.

The FCPA — in both its current and prior forms — establishes a
“comprehensive enforcement scheme” detailing the conditions under
which awould-be citizen plaintiff may bring suit in the State’ s name. West
v. Wash. State Ass'n of Dig. & Mun. Court Judges, 190 Wn. App. 931,
941, 361 P.3d 210 (2015). These conditions are mediated through
interlocking notice prerequisites and timing limitations.

1. The Statute’s Plain Language Refers to a Citizen Complainant

Filing Suit “Within Ten Days’ of the Public Officials' Failure
to Act.

A far reading of the words actualy used in former RCW
42.17A.765(4)(a)* shows that the FCPA unambiguously limits the time for

a private citizen to file a citizen’s action to a ten-day window subsequent

4 Although not directly relevant to this argument, it is worth noting that the 10-day
window within which a citizen suit may be brought was in no way altered by the recent
amendments to the FCPA. See RCW 42.17A.775(3) (“To initiate the citizen's action,
after meeting the requirements under subsection (2) of this section, a person must notify
the attorney general and the commission that he or she will commence a citizen’s action
within ten days if the commission does not take action or, if applicable, the attorney
genera does not commence an action.”) (emphasis added).
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to governmental inaction regarding the citizen’ s complaint.® Subsection (i)
demands that, as a condition to filing suit, the attorney general and county
prosecutor first must have “failed to commence an action [] within forty-
five days after” receiving an initial notice described in RCW
42.17A.765(4). RCW 42.17A.765(4)(a)(i)). As a second condition, the
person must, after sending the initial notice, have “further notified the
attorney general and prosecuting attorney that the person will commence a
citizen's actionwithin ten daysupon ther falure to do s0.” RCW
42.17A.765(4)(a)(ii) (emphasis added). Finadly, it must be the case that
“[t]he attorney general and the prosecuting attorney have in fact failed to
bring such action within ten days of receipt of said second notice.” RCW

42.17A..765(4) (3)(iii).

® Therelevant language statesin full:

“(4) A person who has notified the attorney general and the prosecuting attorney in the
county in which the violation occurred in writing that there is reason to believe that some
provision of this chapter is being or has been violated may himself or herself bring in the
name of the state any of the actions (hereinafter referred to as a citizen's action)
authorized under this chapter.”

(8 This citizen action may be brought only if:

(i) The attorney general and the prosecuting attorney have failed to commence
an action hereunder within forty-five days after the notice;

(i) The person has thereafter further notified the attorney general and
prosecuting attorney that the person will commence a citizen's action within ten
days upon their failureto do so;

(iii) The attorney genera and the prosecuting attorney have in fact failed to
bring such action within ten days of receipt of said second notice; and

(iv) The citizen's action is filed within two years after the date when the alleged
violation occurred.”

Former RCW 42.17A.765(4)(a)(i)-(iv).

MOTION FOR DISCRETIONARY REIVEW -7
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Two things are clear on the face of subsection (ii): (1) that the
complainant must warn that he will bring an action “within ten days,” not
at any time thereafter in his discretion; and (2) that the 10-day period starts
upon “their” — the public officials — “failure to do s0,” i.e., to commence
an FCPA action.

With respect to point (1), the 10-day limitation applies to the
citizen, not the public officials, because it immediately follows the term
“citizen’s action.” RCW 42.17.765(4)(a)(ii). Under the last antecedent
rule, “courts construe the final qualifying words and phrases in a [clause]
to refer to the last antecedent unless a contrary intent gopears in the
statute.” Eyman v. Wyman, 191 Wn.2d 581, 599, 424 P.3d 1183 (2018);
see also Flowers v. Carville, 310 F.3d 1118, 1124 (Sth Cir. 2002) (last
antecedent rule forecloses interpretations that result in “words leaping
across stretches of text, defying the laws of both gravity and grammar”).
Here, “citizen’s action” is the last antecedent before “within ten days.” In
order to apply “within ten days’ to the public officials' failure to file
enforcement actions, as the Foundation has suggested, the Court would
have to shuffle the phrase from its current position to the end of the
sentence. It would then not even modify an earlier antecedent, but a
subsequent phrase, which is grammatically impossible. A court is not

permitted to edit a statute in that way. See Kilian v. Atkinson, 147 Wn.2d
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16, 20, 50 P.3d 638 (2002) (further judicial construction is not permitted
to an “unambiguous statute even if [the court] believes the Legislature
intended something else but did not adequately expressit”); I n re Estate of
Black, 153 Wn.2d 152, 162, 102 P.3d 796 (2004) (a “court must interpret
the present language of the statute and not ‘rewrite explicit and
unequivocal statutes’”) (quoting Sate v. Mollichi, 132 Wn.2d 80, 87-88,
936 P.2d 408 (1997)).

With respect to point (2), the state officers’ “failure” to commence
an enforcement action is measured by the expiration of a ten-day window
and triggers a symmetrical 10-day period for the citizen to sue the alleged
violator. Subsection (i) refers to the public officials “fail[ure] to
commence an action hereunder....” RCW 42.17A.765(4)(a)(i). Thus,
“fallure to do so” in subsection (ii) alludes to the public officials' “failure”
to bring an enforcement proceeding introduced in subsection (i).
Subsection (iii) discusses that “failure” yet again, and provides the public
officials ten days from their receipt of the citizen’ s second notice to bring
an enforcement action. RCW 42.17A.765(4)(a)(ii1). Accordingly, the
officials’ “failure” does not mean refraining from ever suing an alleged
violator, but refraining specifically within ten days of receiving the
citizen's second notice. Subsection (ii)’s limitation on the time to file a

citizen suit “upon th[is] failure” thus means that the citizen must sue
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within ten days following the expiration of the officials own ten-day
period to act.®

Although no court has been asked to directly construe the language
in question, the only authority to even discuss the requirements of RCW
42.17A.765(4)(a) supports this reading. See State ex rel. Evergreen
Freedom Found. v. Wash. Educ. Ass'n (“ EFF”), 111 Wn. App. 586, 49
P.3d 894 (2002). Recapitulating the provision’s requirements in dictum,
the Court in EFF stated in relevant part that “the person must file a second
notice with the AG and prosecuting attorney notifying them that the
person will commence a citizen’s action within 10 days of this second
notice if neither the prosecutor nor the AG acts.” Id. a 604 (emphasis
added). EFF thus announced unequivocally that the time to file a citizen
suit istemporally limited by the date of the second notice.

Significantly, campaign finance law in at least one other state
operates similarly to the FCPA in this regard. In Colorado, a citizen
plaintiff must submit awritten complaint to the secretary of state, who will

in turn refer it to an administrative law judge. CO Const. Art. 28, 8

6 Alternatively, the use of the word “upon” could imply that the citizen's window to sue
is simultaneous with, not successive to, the officialsS opportunity to file suit, such that
whichever party files first precludes the other from suing. This has been the approach
taken by the Court of Appedlsin the past. Seeinfra. In either case, what is not ambiguous
is the existence of a 10-day window for a citizen to sue an aleged violator and the
window’ s attachment to the officials decisions to refrain from suing, be it following — or
coincident with — the officials 10-day opportunity to do so. Under either interpretation,
theinstant lawsuit was untimely filed.

MOTION FOR DISCRETIONARY REIVEW - 10
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9(2)(a). If the secretary declines to enforce the judge’ s decision, the citizen
may bring a private cause of action “within thirty days of the decision.” Id.
In addition to this post-administrative exhaustion deadline, a citizen must
also bring a private action “within one year of the date of the violation....”
Id. Notably, Colorado courts enforce the plain language of these dual
requirements, even where, without any dilatory conduct by the citizen, its
application may foreclose a private action. See Campaign Integrity
Watchdog, LLC v. Alliance for a Safe & Indep. Woodmen Hills, --- P.3d --
--, 2017 WL 710493, at *3-5, cert. granted in part, 2017 WL 4873289
(2017) (consistent with plain meaning, interpreting “violation” to refer to
violator's conduct, not to judge's decision, athough administrative
process may take longer than one year, thereby exceeding limitations
period). A number of federal statutes also require potential plaintiffsto file
suit within a certain number of days following the conclusion of an
administrative investigation, notwithstanding the existence of a separate
statutory limitations period. See, e.g., 42 U.S.C. 8 2000e-5(f)(1) (requiring
ADA or Title VII plaintiff to bring suit within ninety days of EEOC’s
termination of investigation); 29 U.S.C. 8§ 626(e) (requiring same for an
ADEA plaintiff).

The parties do not dispute that the Foundation did not file its

citizen action within ten days of the public officials declining to pursue
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either set of its allegations. As discussed above, the Foundation filed its
suit 352 days after it claims it issued its second notice concerning the
December 14, 2016 allegations, and thus, under SEIU 775’ s construction
of the statute, 332 days late. Likewise, the complaint was filed 86 days
after the Foundation claims to have issued its second notice concerning the
September 8, 2016 allegations, and thus 66 days late under SEIU’'s
reading. For these reasons, the trial court’ s failure to hold the Foundation’s
citizen action time-barred was obvious or probable error.

2. A Citizen Waives Its Right to File a Citizen Action When It
Reneges on Its Notice' s Promise to File Suit Within Ten Days.

In its ora ruling, the trial court did not reject SEIU 775 s argument
that the plain language of RCW 42.17A.765(4)(a)(ii) provides that the
“action” to be filed “within ten days’ of the public officers’ failure to act
is that of the citizen, not the officers. The Court ruled only that subsection
(i) imposes a notice requirement, such that while a citizen may be
required to notify the public officers that he or she will file suit within 10
days of their failure to do so, the citizen is not actually required to
consummate the warning as described, should the officials fail to act. See

App. at 120-21 at 54:17-55:3.” Implicit in this reasoning is the view that a

" Specifically, the trid court stated: “The court interprets the provision of the statute
specifically referring to the citizen having an obligation thereafter to further notify the
attorney genera and the prosecuting attorney that the person will commence an action
within ten days upon failure to do so...as a notice statute, notice to the attorney general
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plaintiff may flout the terms of its own statutorily-required notice and face
no adverse consequences. That is wrong for two reasons.

First, it would render the notice requirement meaningless. It is a
standard rule of statutory interpretation that courts must construe statutes
“s0 as to avoid rendering meaningless any word or provision.” State v.
Contreras, 124 Wn.2d 741, 747, 880 P.2d 1000 (1994). But under the trial
court’s reading, the same result obtains regardless of whether the citizen’s
second notice states that he will file suit within ten days of the officials
faillure to act or merely that he will file suit at some indefinite point
thereafter. In either case, the citizen is permitted to ignore the required
notice terms and file suit at his leisure. It is therefore not only probable,
but obvious, that permitting a citizen to file suit at any point after the
faillure of the public officials to act renders the phrase “within ten days”
mere surplusage.

Second, as amatter of common law principle, a citizen is bound to
comply with his own pronouncement of when he will file suit. Decisions
in a variety of contexts illustrate the rule that whenever a statute or policy
imposes a notice requirement, the issuer thereof has a duty to act in
accordance with the notice's terms or else waives any rights that would

otherwise follow. See, e.g., Abbenante v. Giampietro, 75 R.1. 349, 352, 66

and the prosecuting attorney. It does not result in an affirmative obligation or duty or
requirement on the part of the person to take action within ten days of that notification.”
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A.2d 501 (R.I. 1949) (affirming dismissal of trespass and gectment action
because landlord had statutory duty to give tenant notice to quit and then
“act in accordance with [notice] and accept no rent thereafter from the
tenant until” case decided or tenant paid new rate, whereas landlord
instead accepted tenant’s payment at old rate as credit toward new rent);
accord Beverly Health & Rehab. Servs, Inc. v. N.L.RB., 317 F.3d 316,
321 (D.C. Cir. 2003) (although union provided required ten-day notice of
intent to strike, protections of the National Labor Relations Act were lost
when strike did not begin until three days after that date); Entrepreneur,
Ltd. v. Yasuna, 498 A.2d 1151, 1166 (D.C. 1985) (landlord’s notice of
default did not extinguish tenant’s right to exercise purchase option
because “acceptance of rent following notice of breach and failure to
follow through on the terms of the notice constitute a waiver and permit
the exercise of the revived purchase option”); LaGuardia Assoc. V.
Holiday Hospitality Franchisng, Inc., 92 F. Supp. 2d 119, 130 (E.D.N.Y.
2000) (franchisor waived right to terminate franchise agreement when,
after providing default notice and setting deadline to cure, it failed to act
on notice for ten months).

Upholding this principle is all the more critical in the instant
context, where the citizen complainant acts not in his private interest but

“in the name of the state.” See RCW 42.17A.765(4). To permit a citizen to
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renege on the terms of his notice would therefore be to permit the state to
make false promises — an outcome that would call into question the
credibility of the government.

In this case, the record does not disclose whether the Foundation’s
second notice contained the requisite language. There are, however, only
two possibilities: either the notice properly warned the public officials that
the Foundation would file suit within ten days of their inaction, in which
case the Foundation waived its right to sue by failing to follow through on
this promise; or, aternatively, the notice did not even indicate that the
Foundation would sue within ten days, in which case, even if the statute
requires nothing more than disseminating certain notice language, the
Foundation failed to do even that, and its claims are equally barred.

For these additional reasons, the trial court’s failure to hold the
Foundation’ s suit untimely constituted obvious or probable error.

D. The Trial Court’s Ruling Raises the Specter of a Useless
L awsuit.

The second prong of RAP 2.3(b)(1) is satisfied and discretionary
review is warranted where it can save the court and the parties from
engaging in “useless’ litigation with “wide implications.” Hartley v. Sate,

103 Wn.2d 768, 773-74, 698 P.2d 77 (1985) (citing Glass v. Stahl
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Specialty Co., 97 Wn.2d 880, 652 P.2d 948 (1982)). Those criteria are
satisfied here.

Denial of discretionary review would permit the Foundation to
proceed with its claims and will lead to protracted discovery and useless
litigation concerning SEIU 775's political committee status. See App. at
121 at 55:6-9 (“The court also rules that the issue of whether SEIU [775]
is a political committee is a determination for the factfinder.”). Indeed, if
forced to litigate whether SEIU 775 qualifies as a political committee, the
Foundation would likely seek significant and broad discovery on this
point. In that scenario, SEIU 775 would be deeply prejudiced by the need
to expend time and money to address these factual issues, when the entire
case may ultimately be resolved on the Foundation's failure to fulfill a
threshold requirement. Washington courts have accepted review pursuant
to RAP 2.3(b)(1) under similar circumstances. See Douchette v. Bethel
Sch. Disgtr. No. 403, 117 Wn.2d 805, 808-09, 818 P.2d 1362 (1991)
(affirming court of gppeals grant of discretionary review and merits
determination, which reversed trial court’s denial of defendant’s motion to
dismiss wrongful termination and age discrimination claims because
statute of limitations had not been equitably tolled and plaintiff’s suit was

therefore procedurally barred).
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As in Douchette, if the Court adopts SEIU 775's construction of
RCW 42.17A.765(4)(a), all of the Foundation's claims would fail as a
matter of law, because it is undisputed that the Foundation did not file suit
within ten days of the public officials' failure to act on any of its claims.
It would therefore be unnecessary to examine the supposedly fact-
intensive questions of whether SEIU 775 has a primary purpose of
engaging in electoral political activity or whether it expects to receive
contributions within the meaning of the FCPA 2 Nor would the trial court
need to address the novel legal questions— raised by the complaint and the
parties’ briefs but not reached in the trial court’s November 9, 2018 order
— of whether labor unions lack a primary purpose to engage in political
activity as amatter of law or whether an entity’s political committee status
may be evaluated on a month-to-month basis. See App. at 48-50.

E. The Trial Court Ruling Substantially Limits the Freedom to
Act of the Persons Who Are the Subjects of FCPA Citizen
Notices.

Determining whether a trial court ruling that constitutes probable
error satisfies the “effect prong” of RAP 2.3(b)(2) is “not easily done.”

Satev. Howland, 180 Wn. App. 196, 206, 321 P.3d 303 (2014). However,

8 SEIU 775 does not concede that determining its primary purpose is a fact-intensive
inquiry. It maintains, as argued elsewhere in its motion to dismiss below, that as a bona
fidelabor union, it inherently lacks a primary purpose to support or oppose candidates for
political office or balot initiatives. Nonetheless, the Foundation is likely to seek
extensive and burdensome discovery on thisissue, the propriety of which may necessitate
additional motion practice.
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the Court of Appeals has suggested that aruling may substantially alter the
status quo and/or substantially limit the freedom of a party to act when it
“has effects beyond the parties ability to conduct the immediate
litigation.” 1d. at 207 (citing Geoffrey Crooks, Discretionary Review of
Trial Court Decisons under the Washington Rules of Appellate
Procedure, 61 Wash. L. Rev. 1541 (1986)). In a recent decision, the Court
of Appeals granted discretionary review under RAP 2.3(b)(2) where it
found that atrial court’s order denying a labor union’s motion to dismiss
the contract and tort claims of its former legal counsel “substantialy
limit[ed] [its] freedom to act.” Kargetter v. King County Corr. Guild, 1
Wn. App. 2d 822, 825, 407 P.3d 384 (2017), rev. granted, 190 Wn.3d
1018, 418 P.3d 792 (2018). This criterion is likewise satisfied here.

Unless the Court of Appeals accepts review, any person or entity
that is the subject of a citizen’s FCPA notices, including SEIU 775, will
have the prospect of a citizen suit hanging over its head for a potentially
extended period of time, perhaps as long as two years.® In the interim,
these persons will exist in a state of legal limbo, unsure of whether their

past conduct will incur liability or whether their present and future

° As noted above, both the current and former versions of the FCPA's citizen suit
provision require a citizen plaintiff to commence any action within two years of when the
alleged violation occurred. See RCW 42.17A.775(4); former RCW 42.17A.765(4)(a)(iv).
As is demonstrated by analogous state and federal statutory regimes, see Section C,
supra, that substantive bar works in tandem with, not against, the procedura bar
providing a window to act after administrative exhaustion.
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conduct of a similar nature will lead to additional citizen complaints.
Naturally, such uncertainty will lead many such persons to limit or
altogether cease participating in electoral activities, thereby chilling an
important First Amendment right.

The unfairness of this limbo is all the more acute because it begins
with a decision by the attorney general and county prosecutor to not
pursue an enforcement action, a decision which is — as is the case here —
often accompanied by the PDC and attorney general’s written opinions
finding and explaining why the citizen’s complaint lacks merit. See App.
a 1-12. While the FCPA certainly contemplates that the citizen may
challenge the public officials’ findings by filing a separate lawsuit, it does
not contemplate alowing a citizen to sit on its administratively-rejected
claims for up to two years. Yet this is precisely what thetrial court’s order
accomplishes.

The Court should therefore accept discretionary review in order to
eliminate the “limbo” period that creates uncertainty and chills First

Amendment rights of SEIU 775 and other similarly-situated persons.

VI. CONCLUSION

For the foregoing reasons, SEIU 775 respectfully requests that this

Court grant its Motion for Discretionary Review.
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STATE OF WASHINGTON
PUBLIC DISCLOSURE COMMISSION

711 Capitol Way Rm. 206, PO Box 40908 « Olympia, Washington 98504-0908 e (360) 753-1111 e FAX (360) 753-1112
Toll Free 1-877-601-2828 e E-mail: pdc@pdc.wa.gov e Website: www.pdc.wa.gov

MEMORANDUM

Date: February 1, 2017

To: Public Disclosure Commission Members
From:  Kurt Young, PDC Compliance Officer
Subject: 45-Day Citizen Action Complaint

Service Employee’s International Union 775 (SEIU 775)
PDC Case 12270

1. Background, Complaint Allegations, Request for PDC Review and Statutes/Rules

The Service Employee’s International Union 775 (SEIU 775) is a local labor organization that is
affiliated with the Service Employees International Union. SEIU 775 is a Lobbyist Employer
that has been registered with the PDC since 2004, and also has a political action committee.

On October 4, 2005, SEIU Local 775 Separate Segregated Fund filed a Committee Registration
(C-1pc report), registering as a new political action committee, selecting the Full Reporting
option and listing David Rolf as Treasurer.

On August 29, 2007, SEIU Healthcare 775NW Separate Segregated Fund filed an amended C-
lpc report, listing Adam Glickman-Flora as the Campaign Manager and Suzanne Wall as
Treasurer.

On February 8, 2012, Service Employees International Union Healthcare 775NW Quality Care
Committee filed a C-1pc report

On December 15, 2016, a 45-day Citizen Action Letter (Complaint) was filed by The Freedom
Foundation (FF) pursuant to RCW 42.17A.765(4) with the Washington State Attorney General,
Clark County Prosecuting Attorney, Ferry County Prosecuting Attorney, Lewis County
Prosecuting Attorney, Lincoln County Prosecuting Attorney, King County Prosecuting Attorney,
and Thurston County Prosecuting Attorney. FF alleged that SEIU 775 have violated provisions
of RCW 42.17A by failing to register and report as a political committee for their combined
support of candidates and ballot propositions in Washington State during calendar year 2016.

Exhibit #1.
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The Citizen Action Letter was received by the Washington State Attorney General’s Office
(AGO) on December 15, 2016, and the Complaint was referred to the PDC by the AGO for

investigation on January 5, 2017.

RCW 42.17A.005(39) defines "political committee" as “any person (except a candidate or an
individual dealing with his or her own funds or property) having the expectation of receiving
contributions or making expenditures in support of, or opposition to, any candidate or any ballot
proposition.”

RCW 42.17A.205 require political committees to register with the PDC if they have the
expectation of receiving contributions or making expenditures in support a statewide ballot

proposition.

RCW 42.17A.235 states that RCW 42.17A.240 require political committees, including bona
fide political party committees, to timely and accurately file reports of contributions and
expenditures, including the disclosure of contributions made to candidates for public office.
Under the full reporting option, until five months before the general election, Summary
Contribution and Expenditure Reports (C-4 reports) are required monthly when contributions or
expenditures exceed $200 since the last report. C-4 reports are also required 21 and 7 days
before each election, and in the month following the election, regardless of the level of activity.
Monetary Contribution reports (C-3 reports) are required to be filed weekly beginning June 1% of
an election year, on the Monday following the date of deposit, and monetary contributions must
be deposited within five business days of receipt.

PDC Interpretation 07-02, Primary Purpose Test Guidelines, distills relevant case law and
other legal guidance (AGO 1973 no. 14, State v. Dan Evans Committee, and Evergreen Freedom
Foundation v. Washington Education Association) concerning the definition of “political
committee” in RCW 42.17.020(39). As discussed in the Interpretation, a person is a political
committee if that person becomes a “receiver of contributions” to support or oppose candidates
or ballot propositions, or if expenditures to support or oppose candidates or ballot propositions
become one of the person’s primary purposes.

II. Complaint

The 45-day letter alleges that the SEIU 775 as a labor organization, engaged in political
activities, and those activities indicate that a primary purpose of the union is to influence
elections. Therefore, the union needs to report all activities as a political committee and not just
contribution and expenditure activities undertaken by a political committee.

As part of the complaint filed with the PDC, FF provided 65 exhibits containing thousands of
pages of documents (Note: none of the exhibits are attached to staff’s Investigative Review), that

included the following:

e Multiple copies and amendments of US Department of Labor Forms LM-2 filed by SEIU
775 for calendar years 2010, 2011, 2012, 2013, 2014 and 2015.

e Copies of C-4 report and amended C-4 reports filed by SEIU 775 PAC for calendar years
2012-2016.
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A multi-page printout from the Working Washington website.

An amended copy of IRS Form 990 for calendar year 2012.

A copy of an SEIU 775 Membership Application.

A printout from the SEIU 775 website entitled “About Us.”

A copy of SEIU 775 Constitution and By-laws.

An SEIU 775 “Notice to Represented Members.”

A copy of SEIU 775 “Join Today” communication sent to non-members.

A copy of an SEIU 775 email sent to members.

Copies of SEIU 775 2012 and 2016 candidate endorsements.

A copy of a 2016 SEIU 775 Candidate Guide.

A copy of 2016 Initiative recommendations.

A copy of a 2016 post-election email communication sent to members.

A copy of a 2012 Jay Inslee C-3 report.

Copies 0f 2016 I-1501: Campaign to Prevent Fraud and Protect Seniors C-3 reports.
A copy of a 2016 Seattle Times article concerning SEIU and their participation in the
2016 election cycle.

720 pages of C-3 reports filed by candidates and political committees dating back to CY
2010, disclosing contributions that had been received from SEIU 775.

263 pages of C-4 reports

Multiple copies of C-3 reports filed by candidates disclosing contributions received from
SEIU 775.

II1. Staff Investigative Review and Analysis

A. Records and Database Information

PDC staff reviewed the following documents:

December 15, 2016, a 45-day Citizen Action Letter (Complaint) was filed by The
Freedom Foundation (FF) against SEIU 775, and the multiple attachments included as

part of the Complaint.

SEIU 775 monetary and in-kind contributions, and expenditures listed in the PDC
contribution and expenditure database.

C-3, C-4 and Independent Expenditure reports (C-6 reports) filed by SEIU 775 PAC,
Monthly Lobbyist Expense reports (L-2 reports) filed by SEIU 775 registered lobbyists,
and Annual Lobbyist Employers reports (L-3 reports) filed by SEIU 775.

PDC staff Executive Summary and Analysis of PDC Case 15-70 concerning a similar
Complaint filed against SEIU 775 by the FF. (Exhibit #2)

January 6, 2017, response letter from Dmitri Iglitzin, an attorney with Schwerin,
Campbell, Barnard, Iglitzin & Lavitt, LLP, on behalf of SEIU 775 that was sent to Linda
Dalton, Senior Assistant Attorney General and forwarded to PDC staff. (Exhibit #3)
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B. PDC Staff Investigative Review Findings and Analysis

The scope of PDC staff’s review of SEIU 775 activities is limited by the Citizen Action letter to
potential alleged violations that occurred within two years from the date the Complaint was filed.
PDC staff reviewed activities undertaken by SEIU 775, as a local union, and the SEIU 775

Quality Care PAC for calendar year 2016.

Summary of PDC Interpretation #07-02 “Primary Purpose Test Guidelines”

On May 2, 2007, the Commission adopted PDC Interpretation #07-02, which is based on a
formal Attorney General’s Opinion (AGO) and two court cases that were decided after Initiative
276 was approved by voters in 1972. The interpretation describes a “primary purpose” test or
analysis that is used to assist in determining when an entity may become a political committee
and be required to register and report in accordance with the disclosure requirements. See

Exhibit #3.

Specifically, the interpretation referenced the trial court’s decision in Evergreen Freedom
Foundation v. Washington Education Association which adopted a standard for determining “one
of the primary purposes” of an entity, and applied it by stating:

An organization is a political committee if one of its primary purposes is to affect
governmental decision making by supporting or opposing candidates or ballot propositions,
and it makes or expects to make contributions in support of or in opposition to a candidate or
ballot measure.

The interpretation discussed two possible prongs or scenarios under which an entity (person)
may become a political committee. The two prongs include: (1) Having the expectation to
receive or receiving contributions that are used to support or oppose candidates or ballot
propositions; or (2) Having the expectation of making expenditures to further the electoral

political goals of an organization.
When the evidence indicates that one of an organization's primary purposes is electoral political

activity during a specific period of time, the organization may be a political committee and be
required to comply with the appropriate disclosure requirements.

Staff Review Findings

Mr. Igliztin stated in the response that the most recent complaint filed by the FF against SETU
775 was “very similar, if not identical” to the allegations that were filed by FF against SEIU 775
on July 22, 2015. He went on to state that “Those allegations were carefully investigated by the
Washington State Public Disclosure Commission ("PDC") in PDC Case No. 15-070, which
issued an Executive Summary and Staff Analysis on or about September 22, 2015, which found
the charges lacking in merit. On September 24, 2015, the Washington State Attorney General's
Office then reached the same conclusion, effectively adopting both the analysis and the
conclusions of the Commission.”
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Mr. Iglitzin stated that SEIU 775 was not a political committee required to register with PDC
under the "contributions" prong because there is no evidence that it had "the expectation of
receiving contributions" in support of, or opposition to, any candidate or ballot proposition.

Concerning FF's new allegations, Mr. Iglitzin provided the following:

o  The first charge provides no evidence that the funds SEIU 775 received from SEIU
International (SEIU) were either solicited or used for the purpose of supporting or
opposing any candidate or ballot proposition. SEIU 775’s LM- 2 report (see Exhibit’s A
and B) disclosed that a sum of money was provided to SEIU 775 by SEIU for "political
advocacy," and showed that SEIU 775 received money from SEIU, but provided no
evidence that the money was intended to be used for electoral political activity.

e  The second argument makes “the same error or misunderstanding that flawed” FF’s 2015
Complaint against SEIU 775 since the allegations fails to understand that the provision
by SEIU 775 of providing staff time to other entities and then being reimbursed for such
staff time is not a contribution. Mr. Iglitzin further stated that expenditures made to
SEIU 775 by a political committee are a reimbursement and not a contribution, such as
the example provided concerning Working Washington. The funds were not provided by
SEIU 775 for the purpose of supporting or opposing a candidate or ballot proposition, but
were paid for staff services provided by SEIU 775 to Working Washington.

¢ Henoted that FF uses the same logic concerning the allegation that the funds paid, which
were actually reimbursements made to SEIU 775 by SEIU 775 Quality Care PAC, were
“to purchase staff time from SEIU 775 (Complaint Exhibits C, J, and K) and were not a
contribution being made to SEIU 775 for electoral political purposes.”

e  The third argument, that “SEIU 775's activities during the two-year period covered by the
Complaint were ‘designed to raise money for SEIU COPE render SEIU 775’ as a
political committee under the ‘contributions’ prong of the primary purpose test for a
political committee” is detailed below.

SEIU 775 as a Receiver of Contributions Prong

The complaint alleged that SEIU 775 is a political committee because it has an expectation of
receiving contributions, and is a receiver of contributions. The complaint based that fact on an
SEIU 775 Membership Application in which the union asks individuals who are not currently
SEIU 775 members to become full union members. Once a member has joined the union and
authorized their employer to withhold a designated monthly amount from their pay as dues, a
portion of those dues monies are withheld as a contribution and forwarded to SEIU COPE, a
federal political committee in Washington DC.

Based on the membership application, SEIU 775’s role in these transactions is to ask non-
members to be¢ome full members and to authorize payroll deductions for contributions to SEIU
COPE. In soliciting contributions to a federal political committee, SEIU 775 was not a receiver

of contributions under RCW 42.17A.
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Nor do these actions demonstrate an expectation of receiving contributions reportable under
RCW 42.17A. These activities do not make SEIU 775 a political committee.

Mr. Iglitzin stated that this allegation was previously investigated and rejected by the PDC in
PDC Case 15-070, as noted by PDC staff the in Executive Summary and Staff Analysis. In
addition, PDC staff noted additional factors that were discussed in the PDC Case 15-070, which
were used to determine if SEIU 775 was a political committee as detailed below.

Primary Purpose Test Prong

The complaint also alleged that SEIU 775 is a political committee because one of its primary
purposes is to support or oppose candidates or ballot propositions. To address this allegation,
PDC staff reviewed evidence relevant to the analysis recommended by the EFF v. WEA court.
SEIU 775’s stated mission is to “unite the strength of all working people and their families, to
improve their lives and lead the way to a more just and humane world.” Its stated goals, as noted
in the prior Complaint (PDC Case 15-070) included the following:

e Lift caregivers out of poverty.
¢ Build worker organizations that are powerful, sustainable, and scalable.
e Transform health and long-term care to ensure quality and access for all.

o Increase prosperity and reduce inequality for working people.

SEIU 775 has eight stated strategies to assist the union in achieving its goals which
include: (1) Build worker leadership and activism; (2) Help workers form unions and other
powerful organizations; (3) Hold politicians accountable; (4) Bargain strong contracts and
provide quality services and benefits; (5) Advance pro-worker policy through influencing
government, industry, and public opinion; (6) Build strategic partnerships; (7) Govern the
Union democratically and use our resources responsibly; and (8) Adapt, innovate, and
create.

Staff’s assessment is that only two of the strategies, #3 and #5 may include an aspect involving
electoral political activities No evidence was submitted to contradict SEIU 775’s public
statements concerning the union’s mission, goals and strategies to achieve its goal, and there was
no evidence provided demonstrating that SEIU 775 has merely restated its primary political
purpose in broad non-political terms.

Staff did not find any financial evidence showing that supporting candidates or ballot proposition
campaigns was a top priority for SEIU 775 during calendar year 2016.

Staff found that SEIU 775’s electoral political activity, described by its strategy to “hold
politicians accountable,” may have furthered its stated goals and mission, as well as possibly the
strategy to advance pro-worker policy through influencing government.
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However, no evidence was found that SEIU 775 has substantially achieved its stated goals and
mission through a favorable outcome in an election, nor was a specific election campaign cited in
the allegations. Tt is clear that SEIU 775 uses means other than electoral political activity to
achieve its stated goals.

Mr. Iglitzin noted in his response that the AG’s Office reviewed SEIU 775's expenditures prior to
CY 2016, which included a portion of CY 2015, and concluded in September of 2015 that “[t]he
records and the analysis do not support a conclusion that one of the primary purposes of SETU
775 is campaign activities.” He stated that the AG’s Office previously reviewed SEIU 775's
expenditures and “found, properly, that such expenditures do not convert SEIU 775 into a
political committee, this letter need focus only on SEID 775's 2016 expenditures, which similarly

do not have that result.”

Mr. Iglitzin provided the 2016 expenditures for SEIU 775, which included both cash and in-kind
contributions made during the year. He stated that all of the contributions were properly reported
by SEIU 775 on the Monthly Lobbyist Expense Reports (L-2 reports) filed by Adam Glickman,
and included the following:

$1,585,000 contributed to the Campaign to Prevent Fraud and Protect Seniors.
$208,236.40 contributed to Raise Up Washington.

$58,763 contributed to the SEIU 775 Quality Care Committee

$2,500 contributed to Washington Won't Discriminate.

$151,249.70 contributed to Yes on I-125

Mr. Iglitzin stated that SEIU 775 has not completed its annual financial statements for CY 2016
that are to be submitted to the Internal Revenue Service (IRS). He stated that it was not possible
to conduct a detailed analysis of the actual total expenditures for “electoral political activity”
during CY 2016 and SEIU 775's 2016 total expenditures. He went on to state the following:

[W]e have determined that SEIU 775's total expenditures in 2016 will exceed its
2015 expenditures. The IRS Form 990 filed by SEIU 775 for calendar year 2015
reveals that SEIU 775 spent a total of $25,259,216 in that year. Using that sum as
the absolute minimum level of SEIU 775 expenditures in 2016, the amount of
money spent by SEIU 775 on electoral political activity in 2016 will be less than
8% of its entire budget.”

While this is a slightly higher percentage that was the case in prior years, it
remains true, as the PDC found in its 2015 Executive Summary and Staff Analysis
... this amount is clearly less than a majority of SEIU 775's expenditure activity,
considered an important part of the balancing of factors recommended by the EFF

v. WEA court.

Looking at the expenditures made by SEIU 775 on electoral political activity during
the two-year period covered by the Letter, for example - i.e., combining the amount
spent in 2016 with the $79,000 the PDC determined SEIU 775 spent in 2015 (see 2015
Executive Summary and Staff Analysis, page 5, third paragraph), and assuming the
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same number for overall annual expenditures, $25,259,216, for each of the two years
covered - one can determine that during the relevant time period, SEIU 775 spent
slightly less than 4% of its budget on electoral political activity - again, dramatically
less than a majority of its expenditure activity.

No evidence was submitted to contradict SEIU 775's public statements concerning the
union’s mission, goals and strategies to achieve its goals. No evidence was provided
demonstrating that SEIU 775 has merely restated its primary political purpose in broad
nonpolitical terms. No non-financial evidence was provided showing that supporting
candidates or ballot proposition campaigns was a top priority for SEIU 775 during
either of the two years’ subject to the Citizen Action Notice.

Finally, as part of PDC staff’s 2015 Executive Summary and Analysis, Mr. Iglitzin stated the
following:

2015 SEIU 775 is required to produce audited financial reports detailing its
“chargeable” and “nonchargeable” expenditures to show how the union calculates
its agency fee that must be paid by nonmembers in lieu of paying full membership
dues. Chargeable expenses are for activities supporting its collective bargaining
work, while non-chargeable expenditures are those expenditures that do not relate
to negotiating and administering a collective agreement and in adjusting
grievances and disputes. The agency fee for workers who are not full union
members is equal to the full union dues multiplied by the percentage of chargeable
expenditures to total expenditures.”

PDC Staff Review of SEIU 775 Quality Care PAC & SEIU 775 Activities

Staff reviewed the PDC contribution and expenditure database, Monetary Contributions reports
(C-3 reports), Summary Contribution and Expenditure reports (C-4 reports) filed by SEIU 775
Quality Care PAC, and Independent Expenditure/Electioneering Communications (C-6 reports)
for the political activities undertaken during calendar years 2016.

Staff’s review found the following:

I-1501: Campaign to Prevent Fraud and Protect Seniors: The PDC reports filed by the Pro-I
1501 Committee disclosed that SEIU 775 contributed a total of $1,593,527 in support of the
initiative which included $1,535,000 in monetary contributions and $58,527 for in-kind
contributions for signature gathering ($50,000), staff services, phone banking and postage.

1-1433: Raise Up Washington: The PDC reports filed by the Pro I-1433 Committee disclosed
that SEIU 775 contributed a total of $207,927 in support of the initiative which included $173,000
in monetary contributions and $34,927 for in-kind contributions for staff services, phone banking

and postage.

1-1515: Washington Won't Discriminate: The PDC reports filed by the Anti I-1433 Committee
disclosed that SEIU 775 contributed $2,500 in monetary contributions to oppose the initiative.
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1-125: Yes on I-125 Committee: (A 2016 City of Seattle ballot measure concerning
Protecting Workers Rights) The PDC reports filed by the Pro I-125 Committee disclosed that
SEIU 775 contributed a total of $167,100 in support of the initiative which included $120,000 in
monetary contributions and $47,100 for in-kind contributions for opinion research, and legal and

staff services.

Contributions to SEIU 775 Quality Care Committee: The PDC reports filed by SEIU’s 775
PAC disclosed that SEIU 775 contributed a total of $58,912 which included a $50,000 monetary
contribution made on October 9, 2016, and $8,912 for in-kind contributions for staff and overhead

services.

SEIU 775 Quality Care PAC

The C-3 and C-4 reports filed by the PAC disclosed that the committee received $816,665 in
monetary contributions received and made $737,318 in expenditures during CY 2016.

The monetary contributions received included $674,321 in total contributions from the SEIU
Political Education and Action Fund out of Washington DC, and the $58,912 list above which
included a $50,000 monetary contribution made on October 9, 2016, and $8,912 for in-kind
contributions. The $737,318 in committee expenditures in CY 2016 included contributions to
political committees, candidates, and independent expenditures, that included the following:

e A $200,000 in monetary contributions made to the Truman Fund (a caucus related

political committee).
e A $150,000 in monetary contributions made to the Kennedy Fund (another caucus related

political committee.
e A $50,000 monetary contribution made to the Washington State Democratic Central

Committee.
¢ A $50,000 monetary contribution made to New Directions PAC, an independent

expenditures political committee.

IV. Conclusion

A review of the PDC database showed that SEIU 775 made campaign contributions during
calendar year 2016 totaling $2,029,966. While SEIU 775 has not completed IRS Form 990
for 2016, Form 990 filed by SEIU 775 for calendar year 2015 indicated that SEIU 775 spent a

total of $25,259,216.

Using 2015 annual expenditures of $25,259,216 as a benchmark, the $2,029,966 in political
expenditures made during calendar year 2016 represented 8.03% of total projected
expenditures.

This is clearly less than a majority of SEIU 775’s expenditure activity, considered an
important part of the balancing of factors recommended by the EFF'v.
WEA court.
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SEIU 775 acknowledged that it made expenditures during the period covered by the
complaint to its PAC, and in support of or opposition to ballot propositions, but denied that
the primary, or one of the primary, purposes of SEIU 775 is to affect, directly or indirectly,
governmental decision making by supporting or opposing candidates or ballot propositions,
such that SEIU 775 is a political committee subject to the Public Disclosure Act’s disclosure

requirements.

1. Based on the factors identified in staff’s investigation and described above, staff has
determined that SEIU 775 does not appear to be a political committee with a requirement
to register and report with the PDC. SEIU 775 did not violate RCW 42.17A.205, .235,
and .240 because: (1) It is not a “receiver of contributions” in support of, or in opposition
to candidates or ballot propositions; and (2) Supporting candidates or ballot propositions

is not one of its primary purposes.

Investigative Review Exhibits

Exhibit #1  December 15, 2016, 45-day Citizen Action Letter (Complaint) filed by The
Freedom Foundation against SEIU 775. (Note — excluding thousands of pages of

exhibits)

Exhibit#2  PDC staff Executive Summary and Analysis of PDC Case 15-70, a 2015
Complaint filed against SEIU 775 by the Freedom Foundation.

Exhibit #3  January 6, 2017, response letter from Dmitri Iglitzin, an attorney with Schwerin,
Campbell, Barnard, Iglitzin & Lavitt, LLP, on behalf of SEIU 775.
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STATE OF WASHINGTON
PUBLIC DISCLOSURE COMMISSION

711 Capitol Way Rm. 206, PO Box 40908 » Olympia, Washington 98504-0908 e (360) 753-1111 « FAX (360) 753-1112
Toll Free 1-877-601-2828 ¢ E-mail: pdc@pdc.wa.gov « Website: Www.pdc.wa.gov

February 8, 2017

The Honorable Robert Ferguson
Attorney General

1125 Washington St SE

PO Box 40100

Olympia, WA 98504-0100

RE:  Public Disclosure Commission Recommendation Following Staff Invest1gat10n Review of Service
Employees International Union Local 775, PDC Case 13283

Dear Attorney General Ferguson:

This letter concerns the matter that your office referred to the Public Disclosure Commission for review and
possible investigation on January 5, 2017 in response to a 45-day Citizen Action Complaint (Complaint) filed
with the Attorney General on December 15, 2016. The Complaint alleged that Respondent, Service Employees
International Union Local 775 (SEIU 775), violated RCW 42.17A because it has an expectation of receiving
contributions and making expenditures in support of, or in opposition to, candidates or ballot propositions. The
complaint alleged that as a political committee, SEIU 775 has failed to register and report with the PDC. (RCW

42.17A.205, .235, and .240)

PDC staff reviewed the Complaint and conducted an investigate review of the allegations made against SEIU
775 in the Citizen Action Letter and prepared an Investigative Review Memorandum with Recommendations
and Exhibits. Note — the Investigative Review Memorandum inadvertently listed the PDC Case as 12270, when

it should have been listed as 13283.

The Commission considered the results of staff’s investigative review at a special Commission meeting held on
February 8, 2017, where PDC staff presented its findings which included a recommendation regarding the
allegations listed in the Complaint. A copy of the Investigative Review Memorandum with Exhibits is enclosed

with this letter.

Staff Conclusion

As noted in the attached Investigative Review Memorandum with Exhibits, staff concluded that:

Based on the factors identified in staff’s investigative review of the allegations listed in the Complaint, staff
has determined that SEIU 775 does not appear to be a political committee with a requirement to register and

report with the PDC.
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The Honorable Bob Ferguson

Service Employees International Union Local 775
PDC Case 13283

Page 2

SEIU 775 did not violate RCW 42.17A.205, .235, and .240 because: (1) It is not a “receiver of contributions”
in support of, or in opposition to candidates or ballot propositions; and (2) Supporting candidates or ballot
propositions is not one of its primary purposes.

Finally, SEIU 775 has a political committee SEIU Healthcare 775NW Quality Care Committee, which has
been registered and reporting with the PDC dating back to 2005.

Commission Recommendation

The Commission voted unanimously to accept staff’s recommendation, and to recommend that no further action
be taken on the Citizen Action Complaint filed against Service Employees International Union Local 775.

If you have questions, please contact me at (360) 664-2735. Thank you.

Exectitive Director

Sincerely,

Enclosure

cc: Commissioners
Linda A. Dalton, Sr. Assistant Attorney General
David Dewhirst and James Abernathy, Counsel, Freedom Foundation
Dmitri Iglitzin, Counsel, SEIU Local 775

Public Disclosure Commission
Shining Light on Washington Politics Since 1972
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[0 Expedite

[0 No hearing set
L1 Hearing is set
Date:

Time:
Judge/Calendar:

SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THURSTON COUNTY

FREEDOM FOUNDATION, a Washington
nonprofit organization, in the name of the State of | No.

Washington,
COMPLAINT FOR CIVIL PENALTIES
Plaintiff, FOR PAST AND ONGOING
VIOLATIONS OF RCW 42.17A.
V.

SEIU 775, a labor organization; DAVID ROLF, its
President; and ADAM GLICKMAN, its
Secretary-Treasurer,

Defendants.

L. INTRODUCTION

1. This is a citizen action brought pursuant to RCW 42.17A.765 to enforce the Washington
Fair Campaign Practices Act (“FCPA™).

2. Plaintiff issued the written notices required by RCW 42.17A.765(4) on December 14,
2016, and on September 8, 2017, and as required by RCW 42.17A.765(4)(a)(ii) on February 1,
2017, and October 26, 2017.

3. Neither the Washington Attorney General nor the Prosecuting Attorneys of King or
Thurston Counties have commenced an action on the violations alleged in this Complaint.

FREEDOM S

COMPLAINT B - FREEDOM ==

NoO. 1 Legal@myFrasdomFoundation.com
3B00553982 | myFrasdwnFoundation.com

WA | PO Box 557, Diympia, WA 99507

GR | 735 Howtherne Avo NE. Satem GR 67301
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4. In brief, SEIU 775 has the expectation of and is receiving contributions and making
expenditures in support of or opposition to candidates and ballot propositions (“political activity”
or “political activities™), and meets the definition of a “political committee™ in Chapter 42.17A
RCW, but has not reported those activities to the Public Disclosure Commission (“PDC”) as
Washington’s campaign finance law requires for political committees. SEIU 775 engages in
millions of dollars of political activity it has not reported.

5. Aliematively, SEIU 775 met the definition of “political committee™ at least in the month
of June 2016 when it, among other reasons, spent more than half of its revenue on political
contributions.

I1. PARTIES

6. Plaintiff Freedom Foundation (“FF’ or the “Foundation”) is a Washington nonprofit
organization.

7. Defendant SEIU 775 (“SEIU”) is a labor union organized as an association under
Washington State law which elected to and received tax-exempt status under 26 U.S.C. 501(c)(3).

8. Defendant David Rolf at all times material hereto has been and is SEIU’s President and is
sued in his official capacity.

9. Defendant Adam Glickman at all times material hereto has been and is SEIU’s Secretary-
Treasurer and is being sued in his official capacity.

I11. JURISDICTION AND VENUE

10, This Court has jurisdiction pursuant to RCW 42.17A.765(4).

11. Plaintiff issued the written notices required by RCW 42.17A.765(4) on December 14, 2016
and September 8, 2017.

12. Plaintiff issued the written notices required by RCW 42.17A.765(4)(a)(ii) on February 1,

o £ o
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2017 and October 26, 2017.

13. The Foundation’s 45-day notice letters outlined in detail the violations of Chapter 42.17A
RCW set forth below.

14. The Foundation’s 10-day notice letters included, inter alia, a staterent that the Foundation
would bring an action against SEIU if the Attorney General and/or a Prosecuting Attorney failed
to bring an action within 10 days of receipt of the 10-day notice letter.

15. Notwithstanding these notices, neither the Attorney General nor the Prosecuting Attorneys
have brought an action against SEIU.

16. Venue is proper in this Court pursuant to RCW 4.12.020 because some part of the cause of
action arose in Thurston County. SEIU engages in political activity in Thurston County and is
required to file reports with the PDC in Thurston County. Defendants Rolf and Glickman are
association officers responsible for the activities of the association.

IV. STATEMENT OF FACTS

17. The Foundation hereby incorporates the allegations above as if fully set forth herein.

18. The vast majority of SEIU members are home care aides, called “Individual Providers”
(“IPs” or “providers”), who are subsidized by Medicaid to provide personal support to disabled
and/or elderly Medicaid beneficiaries to prevent them from being institutionalized.

19. Funding for Medicaid home care programs, including providers’ pay rates, ultimately is
determined by state and federal elected officials.

20. SEIU designates millions of dollars of its funds for electoral political activities.

21. SEIU reported on its 2016 LM-2 Statement B, submitted yearly to the U.S. Department of
Labor, that in calendar year 2016 it made $5,995,912 in cash expenditures for “political activity

and lobbying.”

3 1 Foa

Conpae oo FREEDOMES
No. Legal@myFreedomFoundation.oom
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22. SEIU reported on its federal Form LM-2 for 2016 that it gave $1,585,000 in contributions
to the Campaign to Prevent Fraud and Protect Seniors, a political committee based in Seattle
supporting passage of statewide Initiative 1501.

23. SEIU reported on its federal Form 1.M-2 for 2016 that it gave $173,000 in contributions to
the Raise Up Washington, a political committee based in Seattle supporting passage of statewide
Initiative 1433.

24. SEIU reported on its federal Form LM-2 for 2016 that it gave $120,000 in contributions to
the Yes on 1-125 Committee, a political committee based in Seattle supporting Seattle Initiative
125.

25. SEIU reported on its federal Form LLM-2 for 2016 that 39 of its officers and employees
spent at least ten percent of their time engaged in political activities and lobbying.

26. SEIU also paid for many smaller political activities. For example, it reported on its federal
Form LM-2 for 2016 that it gave Corrie Watterson Bryant $12,000 for “consulting,” stating 75
percent was for “political activities and lobbying.”

27. This level of SEIU spending is not a recent development.

28. SEIU’s LM-2s from 2015 and 2014 reveal that SEIU designated $4,450,038 and
$2,654,218, respectively, of its financial resources to use as expenditures for “political activities
and lobbying.”

29. Between 2010 and 2015, SEIU made almost $3,000,000 in expenditures to support
candidates, initiatives, and other political committees.

30. SEIU has also donated over $900,000 in in-kind contributions to many of those same
political organizations during the same time period.

31. SEIU has donated to its own political action committee over $1,500,000 in cash and over

. P
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$40,000 in in-kind contributions during the same time period.

32. SEIU gives money to and works on behalf of the election of candidates for Governor and
the state legislature, who negotiate and fund SEIU’s collective bargaining agreement.

33, SEIU also gives to partisan groups which in turn fund and work to elect SEIU-favored
candidates.

34. SEIU has financially supported candidates for city council, county executive, superior
court judge, and initiatives, and generally creates the impression it is a powerhouse in Washington
state politics.

35. President David Rolf told the 2014 SEIU convention attendees, including SEIU members,
that the union had “put 400 professional union organizers” doorbelling in eight-hour shifts, for six
days, in support of a local initiative.

36. President David Rolf told the 2014 SEIU convention attendees, including SEIU members,
that if elected officials don’t want to negotiate a fair contract, “we’ll just write the union contract
into the city law.”

37. President David Rolf told the 2013 SEIU convention attendees, including SEIU members,
that in the previous year the union made nearly half a million phone calls, knocked on tens of
thousands of doors, and delivered hundreds of thousands of votes, doing more than any other union
to elect Governor Jay Inslee and hold other politicians accountable.

38, SEIU uses its own Twitter and Facebook accounts to encourage political activity, reaching
more than just its members.

39. Based on its most recent audited financial statement, SEIU itself states that in 2016
approximately forty-three percent (43%) of its expenditures were not germane to collective

bargaining (“nonchargeable expenses™) but instead dedicated towards other activities. Most of

- FREEDOM =5z
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these other activities constitute political activities.

40. This is not unusually high. In 2015, SEIU’s audit determined that forty-one percent (41%)
of its expenditures were not germane to collective bargaining.

41. SEIU’s audit in 2012 determined that forty percent (40%) of its expenditures were not
related to collective bargaining.

42. In June 2016, SEIU spent over half of its revenue on political activities.

43. In June 2016, SEIU spent more funds on electoral political activity than any other kind of
activity.

44. Section 1.6 of SEIU’s Constitution and Bylaws states that part of its mission is to “[h]old
peliticians accountable™ and “[a]dvance pro-worker policy through influencing government...”

45. SEIU’s Constitution and Bylaws Section 2.10 mandates that it is the responsibility of every
SEIU member to “help build a political voice ...”

46. Section 4.5(8) of SEIU’s Constitution and Bylaws grants President David Rolf fuil
authority to “decide, determine, and take charge of all legislative, public policy and political
positions and actions of the Union, without limitation, and to establish, maintain, direct, and
administer all political funds, political action committees, and other political or legislative
accounts.”

47. According to SEIU’s LM-2 report from 2016, David Rolf, SEIU’s president, spent twenty-
two percent (22%) of his time on political activities and lobbying.

48. This actually is unusually low. SEIU’s LM-2 report from 2015 indicates that David Rolf
spent sixty-two percent (62%) of his time on political activities and lobbying.

49. According to SEIU’s LM-2 report from 2014, David Rolf, spent zero percent (0%) of his

time on representational activities and forty percent (40%) of his time on political activities and

e o
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lobbying.

50. Section 4.6(a) of SEIU’s Constitution and Bylaws grants Secretary-Treasurer Adam
Glickman the duties, power, and right to serve as the second principal officer, with responsibility
to maintain the books and records of the union.

51. According to SEIU’s LM-2 report from 2016, Adam Glickman, SEIU’s secretary-
treasurer, spent thirty-four percent (34%] of his time on political activities and lobbying.

52. According to SEIU’s 1LM-2 report from 2015, Adam Glickman spent forty-three percent
(43%) of his time on political activities and lobbying.

53. According to SEIU’s LM-2 report from 2014, Adam Glickman spent sixty-one percent
(61%} of his time on political activities and lobbying.

54. The 2013 Collective Bargaining Agreement between SEIU and the SEIU Staff Union
Section 23.2 unabashedly states:

Because state, federal, and local legislative activity affects the wages, benefits, and
rights of all workers, and because the long term care industry specifically is funded
in principal part by public dollars, the outcome of elections for many public offices
is very important to the Employer [SEIU 775]. [SEIU 775] regularly makes
endorsements and participates actively in elections. All employees are required to

do political work for candidates and member political education as a part of their
Job with {SEIU 775].

55. Upon information and belief, more recent contracts between SEIU and the SEIU Staff
Union contain similar or identical provisions.

56. Section 6.8 of SEIU’s Constitution and Bylaws requires all candidates and prospective
candidates for union offices to disclose within seven (7) days any and all contributions, other
financial support, and in-kind donations, specifying the amount and date receipt, and donor’s

name, complete address and SEIU Union membership affiliation.

' g
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57. As shown above, SEIU’s sees its stated goals and mission as attainable by engaging in
political activity.

58. SEIU’s actions further its goals and mission.

59. SEIU wants its members to receive tavorable compensation and benefits from the state of
Washington, and therefore seeks to negotiate a favorable collective bargaining agreement with the
Governor and to secure funding from the Legislature.

60. SEIU’s political activities therefore seek to elect a receptive Governor, as the politician
who negotiates the employment conditions of SEIU members, and sympathetic state legislators,
as the politicians who approve or deny the employment conditions negotiated by SEIU and the
Governor (and his or her representatives).

61. SEIU’s mission is substantially advanced by favorable election outcomes.

62. Indeed, SEIU’s mission cannot be achieved at all without the actions of elected officials.

63. In a 2015 e-mail, SEIU Secretary-Treasurer Adam Glickman told SEIU members “[your]
voice is your vote,” that their voice (vote) is how SEIU elected candidates who funded the SEIU
collective bargaining agreement and gave SEIU benefits to achieve its other goals and missions.

64. In 2016, SEIU endorsed on its website seven state-wide executive candidates, three
supreme court justices, three initiatives, eighty-six legislative candidates, and candidates in all ten
congressional races.

65. SEIU President David Rolf provided information on key 2016 local race results on
November 9, 2016 (the day after the election) in an email to SEIU members, saying he was proud
of SEIU’s successes, SEIU elected candidates who fight for SEIU members, and in the next few
months he would be asking SEIU members to contact elected officials to support funding for the

collective bargaining agreement.
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66. In a letter sent to SEIU members dated June 29, 2015, Adam Glickman, SEIU Secretary-
Treasurer, stated:

Make no mistake about it: our [SEIU’s] political action combined with the contributions
we make to [SEIU] COPE - our political accountability fund — are the keys to our success.
By uniting and flexing our political muscle, we hold politicians accountable for our clients
and for ourselves. Every year, thousands of caregivers join together, knock on doors, pass
petitions, make phone calls, send letters and emails, and donate money to elect politicians
who support the work we do and the clients we serve. And to un-clect politicians who
don’t. We've come a long way, but there’s so much more to do — including creating a
pathway to $15 for all long-term caregivers, securing a meaningful retirement and
expanding access to quality, affordable healthcare. This doesn’t come cheap.

(Emphasis added.)

67. Under SEIU 775°s and National SEIU’s Constitutions and Bylaws, a certain percentage of
the dues SEIU collects must be forwarded to SEIU Council 14, a political committee.

68. Under SEIU 775’s and National SEIU’s Constitutions and Bylaws a certain percentage of
SEIU 775 dues must be contributed to SEIU’s Political Education and Action Fund, which is
registered in Washington as an out-of-state political committee.

69. SEIU is an organization that is funded primarily by membership dues.

70. In 2016, SEIU received approximately 83% of its Cash Receipts from dues and agency
fees collected from workers it represents.

71. SEIU members know, or reasonably should know, their dues will be used for political
activities.

72. Atticle 2.10 of SEIt)’s Constitution and Bylaws states that one of the “responsibilities” of
members is “to help build a strong and more effective labor movement...and to help build a
political voice for working people...”

73. In Article 1, the Bylaws section on “Mission, Vision, and Goals,” SEIU states it will

influence government and hold politicians accountable.
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74. “Holding politicians accountable” is SEIU’s way of politely telling elected officials—
from President, to Senator, to Governor, to legislators, to judges, to city councils—that if the
officials do not act as SEIU would like, the union will seek to defeat them at their next election.

75. A December 2014 membership packet stated that SEIU spent 40% of union dues [its

1

expenditures] on non-chargeable expenses,” which include activities such as “political

LIS

campaigning,” “supporting and contributing to political organizations and candidates for public

LEEN

office,” “supporting and contributing to ideological causes and committees, including ballot
measures,” and publishing newsletters and other literature related to these activities.

76. In a “Notice to SEIU Healthcare 775 Represented Employees in Home Care and Adult
Day Health Bargaining Units Subject to Union Security Obligations,” SEIU stated that it makes
expenditures such as “supporting and contributing to political organizations and candidates for
public office; supporting and contributing to ideological causes and committees, including ballot
measures.”

77. Based on SEIU’s most recent audit, SEIU informs members that for 2018 certain home
care providers who object to union membership and the payment of union fees will have their
union fees reduced by forty-three percent (43%). This indicates that, based on past conduct, SEIU
expects that only 57% of its activities will be germane to collective bargaining in 2018.

78. Consistent yearly audits showing similar expenditure percentages indicate that SEIU
knows ahead of time about how much it will be designating towards collective bargaining, political
activities, and other expenditures.

79. SEIU’s website includes an extensive list of political activities the union engages in,

including advocating the passage of new laws, both in the legislature and through ballot initiatives.

I"Nonchargeable expenses” are those that are not germane to collective bargaining.
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80. Members who attend the annual conventions listen to SEIU officers speak about SEIU’s
extensive involvement in political activities.

81. The public and SEIU members who read the Seattle Times® will learn about the SEIU’s
long history of dedication to spending its resources to elect candidates an support or oppose ballot
initiatives, as in an article dated October 8, 2016, in which Jim Brunner wrote:

The influential union, pivotal in the push for Seattle’s $15 minimum wage.. .has
poured more than $1 million into Democrats’ campaign committees.. . It’s another
measure of clout for SEIU 775, which has turned the combined dues of thousands

of lower-wage workers into a political powerhouse in state politics over the past 15
years.

82. The sheer amount and number of political contributions is also such that SEIU members
know or reasonably should know of the political use of their dues.

83. SEIU sets aside and/or segregates money for political purposes.

84. SEIU set aside and/or segregated money from previous years to contribute to 2016 I-1501
campaign, and other political activities/campaigns.

85. SEIU has taken explicit action to indicate to the public that it spends money, including
union dues, on political activities.

86. SEIU has taken explicit action to indicate to SEIU members that it spends money, including
union dues, on political activities,

87. SEIU has taken explicit action to indicate to elected officials that it spends money,
including union dues, on political activity.

88. SEIU solicits contributions for political advocacy/political activities in many ways,

including but not limited to recruiting providers and other caregivers to become SEIU members

2 Other articles to this effect include: http://kuow.org/post/here-are-real-winners-and-one-loser-years-ballot-
initiatives (last visited January 19, 2018) and
http://www.seattlemag,com/news-and-features/labor-unions-weaken-nationwide-controversial-seattfe-chapters-
clout-keeps-swelling (last visited January 19, 2018).
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based on a stated need to engage in political activities to accomplish SEIU’s goals and missions.

89. Upon information and belief, SEIU communications, memos, meeting minutes, accounting
documents, and other such evidence indicate that SEIU sets aside and/or segregates money for
political purposes.

90. Upon information and belief, SEIU communications, websites, conventions, public
appearances and interviews, and media indicate to SEIU members that SEIU spends union dues
on political activities.

91. Upon information and belief, other statements by SEIU, both written and verbal, indicate
its political mission and goals, as well as its involvement in political activities.

92. SEIU receives contributions, from sources other than SEIU members” dues, to support or
oppose candidates or ballot measures.

93. The SEIU national headquarters reported on Schedule 16 of its federal Form LM-2 for
2016 that it contributed $189,380 to SEIU in itemized contributions supporting political advocacy.

94, SEIU on Schedule 14 of its federal Form LM-2 for 2016 reported that it received
$1,000,000 in contributions from the national SEIU itemized for “campaign™ activities.

05. The SEIU national headquarters reported on Schedule 16 of its federal Form LM-2 for
2015 that it contributed to Defendant SEIU $540,000 in itemized contributions supporting political
advocacy.

96. From 2010-2015, the SEIU national headquarters reported on Schedule 16 of its federal
Form LM-2’s that it gave SEIU 775 more than $2,500,000 in political contributions supporting
political activities.

97. According to the U.S. Department of Labor, a “political disbursement or contribution” for

the purposes of Schedule 16 of LM-2s is “one that is intended to influence the selection,

9o
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nomination, election, or appointment of anyone to a Federal, state, or local executive, legislative
or judicial public office, or office in a political organization, or the election of Presidential or Vice-
Presidential electors, and support for or opposition to ballot referenda.”

98. National SEIU thus makes significant contributions to SEIU 7735 with the expectation
and/or knowledge that SEIU 775 will spend those contributions on political activities.

99. SEIU gave approximately $1.35 million to Working Washington in 2016, which is an
organization which regularly lobbies elected officials and supports ballot measures.

V. CLAIMS

Claim I: Violation of RCW 42.17A.205

100. The Foundation hereby incorporates the allegations above as if fully set forth
herein.
101. Every political committee must file a statement of organization within two weeks

after the date the commiitee first has the expectation of receiving contributions or making
expenditures in any election campaign. RCW 42.17A.205.

102. A political committee is any organization or group of persons, however organized,
having the expectation of receiving contributions or making expenditures in support of, or in
opposition to, any candidate or ballot proposition. RCW 42.17A.005 (37), (35) (defining person).

103. SEIU is a political committee under the contributions prong of RCW

42.17A.005(37).

104, SEIU is primarily funded by union dues.
105. SEIU sets aside and/or segregates its funds, including union dues, for political
activities.
106. SEIU members know or reasonably should know SEIU uses those funds, including
COMPLAINT = FREEOOM ==
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union dues, for political activities and/or intend or expect their dues to be used for political activity.

107. SEIU also receives contributions from organizations with the expectation and/or
knowledge that those contributions will be spent on political activity.

108. SEIU is also a political committee under the expenditures prong of RCW
42.17A.005(37).

109. SEIU long has not only had the expectation of making expenditures in the form of
direct financial contributions toward political activities, but has actually done so.

110. SEIU has also made expenditures in the form of organized campaign activities

conducted by its members and officers to support or oppose election campaigns.

111, Electoral political activity is one of SEfU’s primary purposes.

112, SEIU has never filed a statement of organization.

113. SEIU has violated and continues to violate RCW 42.17A.205.

114. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,
detailed below.

Claim I1; Violation of RCW 42.17A.235

115. Plaintiff hereby incorporates the allegations above as if fully set forth herein.

116. Plaintiff specifically incorporates here the allegations contained in paragraphs 103-
111.

117. Every political committee is required to file reports specifying contributions

received, expenditures made, and amounts deposited in its bank account, at times set for by statute.
RCW 42.17A.235.
118, SEIU has received contributions, made expenditures, and deposited money in its

bank account.

. s
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119. SEIU has never filed any reports with the PDC.

120. In not doing so, SEIU has violated and continues to violate RCW 42,17A.235.

121. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,
detailed below.

Claim TI1: Violation of RCW 42.17A.205, June 2016

122. Plaintiff hereby incorporates the allegations above as if fully set forth herein.

123, In the altem_ative, should SEIU not be liable as a political committee for the entire
period covered by this Complaint or any shorter period, SEIU was a political committee in June
2016.

124. The Foundation specifically incorporates herein the allegations above in paragraphs
103-111 with respect to June 2016.

125. SEIU long has not only had the expectation of making expenditures in the form of
direct financial contributions to political candidates and committees, but in June 2016, actually

spent over half of its revenue on political activities.

126. In June 2016, SEIU spent more on political activity than any other kind of activity.

127. SEIU has never filed a statement of organization.

128. SEIU has violated and continues to violate RCW 42.17A.205.

129. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,
detailed below.

Claim 1V: Violation of RCW 42.17A.235, June 2016

130. Plaintiff hereby incorporates the allegations above as if fully set forth herein.
131. In the alternative, should SEIU not be liable as a political committee for the entire

period covered by this Complaint, or any shorter period, SEIU was a political committee in June

COMPLAINT . FREEDOM 2
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2016.

132. The Foundation specifically incorporates herein the allegations above in paragraphs
103-111 with respect to June 2016.

133, SEIU received contributions, deposited money in its bank account, and in June

2016, made political expenditures of more than half its revenue on political activities.

134. In June 2016, SEIU spent more funds on political activity than any other kind of
activity.
135. Every political committee is required to file reports specifying contributions

received, expenditures made, and amounts deposited in its bank account, at times set for by statute.

RCW 42.17A.235.

136. SEIU has never filed any such reports with the PDC.
137. In not doing so, SEIU has violated and continues to violate RCW 42.17A.235.
138. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,
detailed below.
VI. REQUESTED RELIE¥F

WHEREFORE, Plaintiff requests the following forms of relief:
1. For such remedies as the Court deems appropriate under RCW 42.17A.750, including:
a. a judgment against Defendants in the amount of a $10,000 (ten thousand dollar)
penalty pursuant to RCW 42.17A.750(1) for each violation of chapter 42.17A
RCW, in favor of and payable to the State of Washington, in an amount to be
determined through discovery and/or at trial;
b. ajudgment against Defendants in the amount of a $10 (ten dollar) penalty pursuant

to RCW 42.17A.750(1)(d) for each day defendant failed to file a properly

. FREEDOM js

COMPLAINT R - FOUNDETION e

No. 16 Legal@myFreedomFaundation.com

SBRESEIGER | myFresdomboundstion.com
T WA | PO Rox 558 Ulyrpis, WE 98507
BR | 736 Hawthoma Ave HE, Satem OR 97301

App. 028




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

completed statement or report, in favor of and payable to the State of Washington,
in an amount to be determined through discovery and/or at trial;
c. ajudgment against Defendants in the amount of a civil penalty equivalent to the
amount SETU failed to report as required, pursuant to RCW 42.17A.750(f); and
d. a finding that Defendants’ violations were intentional and trebling the amount of
judgment, which for this purpose shall include costs, as authorized by RCW
42.71A.765(5);
e. any other penalty the Court deems appropriate under RCW 42.17A.750, et seq.,
RCW 42.17A, or other law.
2. All costs of investigation and trial, including costs and reasonable attorneys’ fees, as
authorized by RCW 42.71A.765(5).
3. All such other relief the Court deems appropriate.
I

Dated this 19th day of January, 2018.

O 7 Bl D me

EricR. A‘Stahifeld, WSBA #22002( James G. Abernathy, wsba #48801
P.O. Box 552, Olympia, WA 98507 P.O. Box 552, Olympia, WA 98507
PH: 360.956.3482 | F: 360.352.1874 PH: 360.956.3482 | F: 360.352.1874
EStahlfeld @freedomfoundation.com JAbernathy @freedomfoundation.com
Counsel for Freedom Foundation Counsel for Freedom Foundation
. FREEDOM sz
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DECLARATION OF SERVICE

I, Kirsten Nelsen, hereby declare under penalty of perjury under the laws of the State of
Washington that on January 19, 2018, I caused the foregoing Defendant Freedom Foundation’s
Complaint for Civil Penalties [and Injunctive Relief] for Past and Ongoing Violations of RCW

42.17A to be filed with the clerk, and caused a true and correct copy of the same to be sent via

personal service, to the following:

Service Employees International Union Healthcare 775NW
215 Columbia Street
Seattle, WA 98104

David Rolf, President

Service Employees International Union Healthcare 775NW
215 Columbia Street

Seattle, WA 98104

Adam Glickman, Secretary Treasurer
Service Employees International Union Healthcare 775NW
215 Columbia Street

Seattle, WA 98104
Dated: January 19, 2018 }/%,fﬂméi;m [\M}«MMM*“
By: & e
¢ Kirsten Nelsen
: —
COMPLAINT FREEDOM emeoee
NoO. 18 Legal@myFrecdemFoundation.com

3608563482 | myFrapdemiPnimdationcom
WA | B0 Box S5 Ufyripsn, Wa 98307
LR | 736 Hawthorne Ave NE. Salem OR 87201

App. 030




: . CIVIL
ﬂﬂ LY STo COUNTY SUPERIOR COURT
Case Information Cover Sheet (CICS) . .
case Title v ¢ e Ao Ariuandaditin e SEHL Fr{(
- et

Case Number
Attorney Name SOMES Ml aad e Bar Membership Number £ &if‘)u!

. Y SR , - )
Alternate Email Address: 1< e\ SEN @‘*T‘&(’_L'LC)\VYE}LLV\CU&—\ Oy COMY

{New Case Number will be Sent to this Email Address)

Please check one category that best describes this case for indexing purposes. Accurate case indexing not only saves
time in docketing new cases, but helps in forecasting needed judicial resources. Cause of action definitions are listed on
the back of this form. Thank you for your cooperation.

O asl Abstract of Judgment £l pre Property Damage — Gangs
1 AR Administrative Law Review 0 pRP Property Damages
00 ALRIT  Administrative Law Review-Jury Trial {L&I} O an Quiet Title
1 CRrp Petition for Certificate of Restoration of 1 RDR Relief from Duty to Register
Opportunity
O ¢HN Nan-Confidential Change of Name O RFR Restoration of Firearm Rights
0O c¢ob Collection O sbr School District-Required Action Plan
O CON Condemnation 0 sec Seizure of Property-Commission of Crime
0 com Commercial [ sPr Seizure of Property-Resulting from Crime
1 poL Appeal Licensing Revocation 0 sTK Statking Petiticn
O ovp Domestic Violence 1 sxp Sexual Assault Protection
0O fom Emancipation of Minor O TAX Empioyment Security Tax Warrant
0 ru Forelgn Judgment O 1AX L & | Tax Warrant
0 FOR Foreciosure [ TAX Licensing Tax Warrant
O FPO Foreign Protection Order 7 TAX Revenue Tax Warrant
[0 HAR Unlawful Harassment O Ty Tort~ Motor Vehicle
O N Injunction 1 TRS Transcript of Judgment
O iNT Interpteader 0O rro Tart~ Qther
M oA Lower Court Appaai ~ Civil O 1xrF Tax Foreclosure
0O Lower Court Appeal ~ Infractions O uNp Unlawful Detainer - Commercla
O LUPA  Land Use Petition Act O unND Unlawful Detalner — Residential
O maAL Other Malpractice 1 vap Vulnerable Adult Protection Order
0O ™MD Medical Maipractice 0O wr Victims of Motor Vehicle Theft-Civil Action
0O MHA  Malicious Harassment 0 wpe Wrongful Death
7 MSC2 Miscellaneous — Civil O wHC Writ of Habeas Corpus
O MST2  MinorSettlement - Civil {No Guardianship) O wMW  Miscellaneous Writs
1 pcC Petition far Civil Commitment (Sexual Predator) 0 WRM Writ of Mandamus
1 PFA Property Fairness Act 1 wWRR Writ of Restitution
0O PIN Personal Injury £ way Writ of Review
0 PRA Public Records Act O xrp Extreme Risk Protection Order

IF YOU CANNOT DETERMINE THE APPROPRIATE CATEGORY, PLEASE DESCRIBE THE CAUSE OF ACTION BELOW.

Please Note: Public information in court files and pleadings may be posted on a public Web site,

App. 031



APPEAL/REVIEW

Administrative Law Review-Petition to the superior caurt for review
of rulings made by stete administrative agencies.

Appeal of a Department of Licensing Revocation-Appeal of 2 DOL
revocation {RCW 46,20,308(2)).

Lower Court Appeal-Clvil-An appeal for a civit case; excludes traffic
infraction and criminal matters.

Lower Court Appeal-infractions-An appeal for a taffic infractlon
matter,

CONTRACT/COMMERCIAL

Breach of Contract-Complaint involving monetary dispute where a
hreach of contract Is involved.

Commercial Contract-Complaint involving monetary dispute where a
contract is involved,

Comimarclal Non-Contract-Complaint involving monetary dispute
where no contract is involved.

Third Party Collection-Complaint invalving 2 third party over a
monetary dispute where no contract is involved.

PROTECTION ORDER

related to gang activity.

Public Records Act-Actions fifed under RCW 42.56.

Relief from Duty to Reglster-Civil action requesting refief from duty
to register as a sex offender. Petition can address the registration
obligation that arises from multiple cases, RCW 9A.44,142,
9A.44.143.

Restoration of Firearms Rights-Petition seeking restaration of
firearms rights under RCW 9.41.040 and 8.41.047. (Eff. 9.2.2014)
School District-Required Action Plan-Petition filed requesting court
seflection of a required action plan proposal relating to school
academic parformance,

Selzure of Property from the Commission of & Crime-Selzure of
personal property which was employed in aiding, abetting, or
commission of a crime, from a defendant after conviction.

Seizure of Property Resulting from a Crime-Seizure of tangible or
intangible property which is the direct or indirect result of a crime,
from a dafendant following criminal conviction {e.g., ramuneration
for, ar contract interest in, a depiction or account of a crime).
Suhpaenas-Petition for a subpoena,

PROPERTY RIGHTS

Civil Harassment-Patition for protection frarm ¢ivil harassment,
Domestic Violence -Petition for protection from dornestic viclence.
Extreine Risk Protection Order-Petition to restrict ownership,
possession, custody or control of a firearm or concealed weapons
permit.

Foreign Protection Orders-Any protection order of a court of the
United States, or of any state, tertitory, or tribal land, which is
entitled to full faith and credit in this state.

Sexual Assault Protaction-Petition under RCW 7.90.020.

Statking- Petition for protection from stalking for victims who dao not
qualify for a domestic violence protection erder, (RCW 7.92,030)
Vulnerable Adult Protection-Petition for protection order for
vulnerable adults, as those persons are defined in RCW 74.34.020.

UDGMENT

Abstract Only-A certified copy of a judgment docket from another
superior court, an appeliate court, or a federal district court.
Foreign Judgment-Any judgment, decree, or order of a court of the
United States, or of any state or territory, which s entitled to full
faith and credit in this state.

Judgment, Ancther County-A certified copy of & judgment docket
from another superior court within the state.

Judgment, Another State-Any judgment, decree, or order from
another state which s entitled to fuif faith and credit in this state.
Tax Warrants -A notice of assessment by a state agency creating a
Judgment/lian n the county in which itis filed, {Four types available,}
Transcript of Judgment-A certified capy of a judgment from a court
of limited jurisdiction to a superior court In the same county,

Condemnation-Complaint invalving governmental taking of private
property with payment, but not necessarily with consent,
Foreclosure-Complaint involving termination of ownarship rights
when a mortgage or tax foreclosure is ihvolved, where ownership is
not in question,

Land Use Petition-Petition for an expedited judicial review of a land
use decision made by a local jurlsdiction (RCW 36.70C.040).
Property Fairness-Complaint involving the regulation of privete
praperty or restraint of land use by a government entity braught
forth by Title 64 RCW,

Quiet Title-Complaint involving the ownership, use, or dispesition of
Jand or real estate other than foredosure,

Unlawful Detainer-Complaint involving the unjustifiable retention of
lands or attachments to land, Including water and mineral rights.
TORT, MEDICAL MALPRACTICE

Hospital-Coraplaint involving injury or death resulting froma
haspital.

Medical Dactor-Complaint Tnvolving injury or death resulting froma
medical doctor.

Other Health Care Professlonal-Complaint invelving injury or death
resulting from a health care professional other than a medical doctor,

ITORT, MOTOR VEHICLE

GTHER COMPLAINT/PETITION

Petition far Certificate of Resteration of Opportunity-Created under
Second Engrossed Substitute House Bill 1553

Change of Name-Petition for a change of name, if change is
confldential due to damestic viclence/anti-harassment see case type
5 instead,

Deposit of Surplus Funds-Deposit of money or other item with the
court,

Emanclpation of Minor-Petition by a minor for a declaration of
emancipation.

injunction-Complaint/petition to require a person to do or refrain
from doing a particular thing.

Interpleader-Petition for the deposit of disputed earnest money from
real estate, Insurance proceads, and/or other transaction(s).
Malicious Harassment-Sult Involving damages resulting from
malicious harassment.

Minor Settlements-Petition for a court decision that an award to a
minor is appropriate when no letters of guardianship are required
(e.g., net settlement value 525,000 or less).

Petition for Civli Commitment {Sexual Predator)-Petition for the
Involuntary eivil commitment of a person wha 1) has been convicted
of a sexually violent offense whose term of confinement is about to
expire or has expired, 2} has been charged with a sexuzlly violent
offense and who has been determined to be incompetent to stand
trial who Is about to be released or has been released, or 3} has been
found not guilty by reason of insanity of a sexually vialent offense
and who is about to be refeased or has heen released, and it appears
that the person mey be a sexually violent predator.

Property Damage-Gangs-Complaint involving damage to property

Death-Complaint involiving death resufting from an Incident involving
a motor vehicle.

Non-Death Injuries -Complaint invelving non-death injuries resulting
from an incident involving a motar vehicle,

Property Damage Only-Complaint involving anly praperty damages
resulting from an incident involving a motor vehicle.

[TORT, NON-MOTOR VEHICLE

Ashestos-Compiaint alleging injury restlting from ashestos exposure,
Other Malpraciice-Complaint involving injury resulting from other
than professional medical treatment.

Parsonal Injury-Complaint involving physical injury not resulting from
professionzal medical treatment, and where a motor vehicle is not
involved.

Products Liabijity-Complaint thvolving Infury resulting from a
commercial product.

Property Damages-Complaint involving damage to real or personal
property excluding motar vehicles,

Victims of Motor Vehicle Theft-Complaint filed by a victim of car
theft to recover damages. [RCW 9A.56.078}

Wrongful Death-Complaint involving death resulting from other than
professional medical treatment,

WRIT

Wit of Habeas Corpus-Petition for a writ Lo bring a party before the
court.

Wit of Mandamus-Petition for writ commanding perfermance of a
particular act or duty.

Wit of Restitutfon-Petition for a writ restoring property or proceeds;
nat an unlawful detainer petition,

Wrlt of Review-Petition for review of the recard or decision of & case
pending in the lower court; does net include lower court appeals or
administrative law reviews.

Miscellaneous Writs

Updated: 2/03/2017
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O Expedite

O No hearing set
[0 Hearing is set
Date:

Time:
Judge/Calendar:

SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THURSTON COUNTY

FREEDOM FOUNDATION, a Washington
nonprofit organization, in the name of the State of | No. 18-2-00454-34

Washington,
FIRST AMENDED COMPLAINT FOR
Plaintiff, CIVIL PENALTIES FOR PAST AND
ONGOING VIOLATIONS OF RCW
V. 42 17A.

SEIU 775, a labor organization; DAVID ROLF, its
President; and ADAM GLICKMAN, its
Secretary-Treasurer,

Defendants.

I. INTRODUCTION

1. This is a citizen action brought pursuant to RCW 42.17A.765 to enforce the Washington
Fair Campaign Practices Act (“FCPA”).

2. Plaintiff issued the written notices required by RCW 42.17A.765(4) on December 14,
2016, and on September 8, 2017, and as required by RCW 42.17A.765(4)(a)(ii) on February 1,
2017, and October 26, 2017.

3. Neither the Washington Attorney General nor the Prosecuting Attorneys of King or

Thurston Counties have commenced an action on the violations alleged in this Complaint.

FREEDOM -~=
FIRST AMENDED COMPLAINT FOUNDATION o
NO. 18-2-00454-34 1 Legal@myFreedomFoundation.com

360.956.3482 | myFreedomFoundation.com
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4. In brief, SEIU 775 has the expectation of and is receiving contributions and making
expenditures in support of or opposition to candidates and ballot propositions (“political activity”
or “political activities”), and meets the definition of a “political committee” in Chapter 42.17A
RCW, but has not reported those activities to the Public Disclosure Commission (“PDC”) as
Washington’s campaign finance law requires for political committees. SEIU 775 engages in
millions of dollars of political activity it has not reported.

5. Alternatively, SEIU 775 met the definition of “political committee” at least in the month
of June 2016 when it, among other reasons, spent more than half of its revenue on political
contributions.

I1. PARTIES

6. Plaintiff Freedom Foundation (“FF” or the “Foundation”) is a Washington nonprofit
organization.

7. Defendant SEIU 775 (“SEIU”) is a labor union organized as an association under
Washington State law which elected to and received tax-exempt status under 26 U.S.C. 501(c)(5).

8. Defendant David Rolf at all times material hereto has been and is SEIU’s President and is
sued in his official capacity as a representative of SEIU who with the Secretary-Treasurer is most
responsible for the failure to comply with the FCPA and who will fairly represent its members.

9. Defendant Adam Glickman at all times material hereto has been and is SEIU’s Secretary-
Treasurer and is being sued in his official capacity as a representative of SEIU who with the
President is most responsible for the failure to comply with the FCPA and who will fairly represent
its members.

1. JURISDICTION AND VENUE

10. This Court has jurisdiction pursuant to RCW 42.17A.765(4).

P
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11. Plaintiff issued the written notices required by RCW 42.17A.765(4) on December 14, 2016
and September 8, 2017.

12. Plaintiff issued the written notices required by RCW 42.17A.765(4)(a)(ii) on February 1,
2017 and October 26, 2017.

13. The Foundation’s 45-day notice letters outlined in detail the violations of Chapter 42.17A
RCW set forth below.

14. The Foundation’s 10-day notice letters included, inter alia, a statement that the Foundation
would bring an action against SEIU if the Attorney General and/or a Prosecuting Attorney failed
to bring an action within 10 days of receipt of the 10-day notice letter.

15. Notwithstanding these notices, neither the Attorney General nor the Prosecuting Attorneys
have brought an action against SEIU.

16. Venue is proper in this Court pursuant to RCW 4.12.020 because some part of the cause of
action arose in Thurston County. SEIU engages in political activity in Thurston County and is
required to file reports with the PDC in Thurston County. Defendants Rolf and Glickman are
association officers responsible for the activities of the association.

IV.STATEMENT OF FACTS

17. The Foundation hereby incorporates the allegations above as if fully set forth herein.

18. The vast majority of SEIU members are home care aides, called “Individual Providers”
(“IPs” or “providers™), who are subsidized by Medicaid to provide personal support to disabled
and/or elderly Medicaid beneficiaries to prevent them from being institutionalized.

19. Funding for Medicaid home care programs, including providers’ pay rates, ultimately is
determined by state and federal elected officials.

20. SEIU designates millions of dollars of its funds for electoral political activities.

e
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21. SEIU reported on its 2016 LM-2 Statement B, submitted yearly to the U.S. Department of
Labor, that in calendar year 2016 it made $5,995,912 in cash expenditures for “political activity
and lobbying.”

22. SEIU reported on its federal Form LM-2 for 2016 that it gave $1,585,000 in contributions
to the Campaign to Prevent Fraud and Protect Seniors, a political committee based in Seattle
supporting passage of statewide Initiative 1501.

23. SEIU reported on its federal Form LM-2 for 2016 that it gave $173,000 in contributions to
the Raise Up Washington, a political committee based in Seattle supporting passage of statewide
Initiative 1433.

24. SEIU reported on its federal Form LM-2 for 2016 that it gave $120,000 in contributions to
the Yes on 1-125 Committee, a political committee based in Seattle supporting Seattle Initiative
125.

25. SEIU reported on its federal Form LM-2 for 2016 that 39 of its officers and employees
spent at least ten percent of their time engaged in political activities and lobbying.

26. SEIU also paid for many smaller political activities. For example, it reported on its federal
Form LM-2 for 2016 that it gave Corrie Watterson Bryant $12,000 for “consulting,” stating 75
percent was for “political activities and lobbying.”

27. This level of SEIU spending is not a recent development.

28. SEIU’s LM-2s from 2015 and 2014 reveal that SEIU designated $4,450,038 and
$2,654,218, respectively, of its financial resources to use as expenditures for “political activities
and lobbying.”

29. Between 2010 and 2015, SEIU made almost $3,000,000 in expenditures to support

candidates, initiatives, and other political committees.
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30. SEIU has also donated over $900,000 in in-kind contributions to many of those same
political organizations during the same time period.

31. SEIU has donated to its own political action committee over $1,500,000 in cash and over
$40,000 in in-kind contributions during the same time period.

32. SEIU gives money to and works on behalf of the election of candidates for Governor and
the state legislature, who negotiate and fund SEIU’s collective bargaining agreement.

33. SEIU also gives to partisan groups which in turn fund and work to elect SEIU-favored
candidates.

34. SEIU has financially supported candidates for city council, county executive, superior
court judge, and initiatives, and generally creates the impression it is a powerhouse in Washington
state politics.

35. President David Rolf told the 2014 SEIU convention attendees, including SEIU members,
that the union had “put 400 professional union organizers” doorbelling in eight-hour shifts, for six
days, in support of a local initiative.

36. President David Rolf told the 2014 SEIU convention attendees, including SEIU members,
that if elected officials don’t want to negotiate a fair contract, “we’ll just write the union contract
into the city law.”

37. President David Rolf told the 2013 SEIU convention attendees, including SEIU members,
that in the previous year the union made nearly half a million phone calls, knocked on tens of
thousands of doors, and delivered hundreds of thousands of votes, doing more than any other union
to elect Governor Jay Inslee and hold other politicians accountable.

38. SEIU uses its own Twitter and Facebook accounts to encourage political activity, reaching

more than just its members.
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39. Based on its most recent audited financial statement, SEIU itself states that in 2016
approximately forty-three percent (43%) of its expenditures were not germane to collective
bargaining (“nonchargeable expenses”) but instead dedicated towards other activities. Most of
these other activities constitute political activities.

40. This is not unusually high. In 2015, SEIU’s audit determined that forty-one percent (41%)
of its expenditures were not germane to collective bargaining.

41. SEIU’s audit in 2012 determined that forty percent (40%) of its expenditures were not
related to collective bargaining.

42. In June 2016, SEIU spent over half of its revenue on political activities.

43. In June 2016, SEIU spent more funds on electoral political activity than any other kind of
activity.

44. Section 1.6 of SEIU’s Constitution and Bylaws states that part of its mission is to “[h]old
politicians accountable” and “[a]dvance pro-worker policy through influencing government...”

45, SEIU’s Constitution and Bylaws Section 2.10 mandates that it is the responsibility of every
SEIU member to “help build a political voice ...”

46. Section 4.5(8) of SEIU’s Constitution and Bylaws grants President David Rolf full
authority to “decide, determine, and take charge of all legislative, public policy and political
positions and actions of the Union, without limitation, and to establish, maintain, direct, and
administer all political funds, political action committees, and other political or legislative
accounts.”

47. According to SEIU’s LM-2 report from 2016, David Rolf, SEIU’s president, spent twenty-
two percent (22%) of his time on political activities and lobbying.

48. This actually is unusually low. SEIU’s LM-2 report from 2015 indicates that David Rolf
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spent sixty-two percent (62%) of his time on political activities and lobbying.

49. According to SEIU’s LM-2 report from 2014, David Rolf, spent zero percent (0%) of his
time on representational activities and forty percent (40%) of his time on political activities and
lobbying.

50. Section 4.6(a) of SEIU’s Constitution and Bylaws grants Secretary-Treasurer Adam
Glickman the duties, power, and right to serve as the second principal officer, with responsibility
to maintain the books and records of the union.

51. According to SEIU’s LM-2 report from 2016, Adam Glickman, SEIU’s secretary-
treasurer, spent thirty-four percent (34%) of his time on political activities and lobbying.

52. According to SEIU’s LM-2 report from 2015, Adam Glickman spent forty-three percent
(43%) of his time on political activities and lobbying.

53. According to SEIU’s LM-2 report from 2014, Adam Glickman spent sixty-one percent
(61%) of his time on political activities and lobbying.

54. The 2013 Collective Bargaining Agreement between SEIU and the SEIU Staff Union

Section 23.2 unabashedly states:

Because state, federal, and local legislative activity affects the wages, benefits, and
rights of all workers, and because the long term care industry specifically is funded
in principal part by public dollars, the outcome of elections for many public offices
is very important to the Employer [SEIU 775]. [SEIU 775] regularly makes
endorsements and participates actively in elections. All employees are required to
do political work for candidates and member political education as a part of their
job with [SEIU 775].

55. Upon information and belief, more recent contracts between SEIU and the SEIU Staff
Union contain similar or identical provisions.

56. Section 6.8 of SEIU’s Constitution and Bylaws requires all candidates and prospective
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candidates for union offices to disclose within seven (7) days any and all contributions, other
financial support, and in-kind donations, specifying the amount and date receipt, and donor’s
name, complete address and SEIU Union membership affiliation.

57. As shown above, SEIU’s sees its stated goals and mission as attainable by engaging in
political activity.

58. SEIU’s actions further its goals and mission.

59. SEIU wants its members to receive favorable compensation and benefits from the state of
Washington, and therefore seeks to negotiate a favorable collective bargaining agreement with the
Governor and to secure funding from the Legislature.

60. SEIU’s political activities therefore seek to elect a receptive Governor, as the politician
who negotiates the employment conditions of SEIU members, and sympathetic state legislators,
as the politicians who approve or deny the employment conditions negotiated by SEIU and the
Governor (and his or her representatives).

61. SEIU’s mission is substantially advanced by favorable election outcomes.

62. Indeed, SEIU’s mission cannot be achieved at all without the actions of elected officials.

63. In a 2015 e-mail, SEIU Secretary-Treasurer Adam Glickman told SEIU members “[your]
voice is your vote,” that their voice (vote) is how SEIU elected candidates who funded the SEIU
collective bargaining agreement and gave SEIU benefits to achieve its other goals and missions.

64. In 2016, SEIU endorsed on its website seven state-wide executive candidates, three
supreme court justices, three initiatives, eighty-six legislative candidates, and candidates in all ten
congressional races.

65. SEIU President David Rolf provided information on key 2016 local race results on

November 9, 2016 (the day after the election) in an email to SEIU members, saying he was proud
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of SEIU’s successes, SEIU elected candidates who fight for SEIU members, and in the next few
months he would be asking SEIU members to contact elected officials to support funding for the
collective bargaining agreement.

66. In a letter sent to SEIU members dated June 29, 2015, Adam Glickman, SEIU Secretary-
Treasurer, stated:

Make no mistake about it: our [SEIU’s] political action combined with the contributions
we make to [SEIU] COPE - our political accountability fund — are the keys to our success.
By uniting and flexing our political muscle, we hold politicians accountable for our clients
and for ourselves. Every year, thousands of caregivers join together, knock on doors, pass
petitions, make phone calls, send letters and emails, and donate money to elect politicians
who support the work we do and the clients we serve. And to un-elect politicians who
don’t. We’ve come a long way, but there’s so much more to do — including creating a
pathway to $15 for all long-term caregivers, securing a meaningful retirement and
expanding access to quality, affordable healthcare. This doesn’t come cheap.

(Emphasis added.)

67. Under SEIU 775’s and National SEIU’s Constitutions and Bylaws, a certain percentage of
the dues SEIU collects must be forwarded to SEIU Council 14, a political committee, i.e. a portion
of union dues is therefore earmarked in SEIU’s Bylaws for political activity.

68. Under SEIU 775’s and National SEIU’s Constitutions and Bylaws a certain percentage of
SEIU 775 dues must be contributed to SEIU’s Political Education and Action Fund, which reports
in Washington as an out-of-state political committee, i.e., a portion of union dues is therefore
earmarked in SEIU’s Bylaws for political activity.

69. SEIU is an organization that is funded primarily by membership dues.

70. In 2016, SEIU received approximately 83% of its Cash Receipts from dues and agency
fees collected from workers it represents.

71. SEIU members know, or reasonably should know, their dues will be used for political

activities.
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72. Article 2.10 of SEIU’s Constitution and Bylaws states that one of the “responsibilities” of
members is “to help build a strong and more effective labor movement...and to help build a
political voice for working people...”

73.In Article 1, the Bylaws section on “Mission, Vision, and Goals,” SEIU states it will
influence government and hold politicians accountable.

74. “Holding politicians accountable” is SEIU’s way of politely telling elected officials—
from President, to Senator, to Governor, to legislators, to judges, to city councils—that if the
officials do not act as SEIU would like, the union will seek to defeat them at their next election.

75. A December 2014 membership packet stated that SEIU spent 40% of union dues [its
expenditures] on non-chargeable expenses,® which include activities such as “political
campaigning,” “supporting and contributing to political organizations and candidates for public
office,” *“supporting and contributing to ideological causes and committees, including ballot
measures,” and publishing newsletters and other literature related to these activities.

76. In a “Notice to SEIU Healthcare 775 Represented Employees in Home Care and Adult
Day Health Bargaining Units Subject to Union Security Obligations,” SEIU stated that it makes
expenditures such as “supporting and contributing to political organizations and candidates for
public office; supporting and contributing to ideological causes and committees, including ballot
measures.”

77. Based on SEIU’s most recent audit, SEIU informs members that for 2018 certain home
care providers who object to union membership and the payment of union fees will have their
union fees reduced by forty-three percent (43%). This indicates that, based on past conduct, SEIU

expects that only 57% of its activities will be germane to collective bargaining in 2018.

1 "Nonchargeable expenses" are those that are not germane to collective bargaining.

FREEDOM =
FIRST AMENDED COMPLAINT FOUNDATION o s

NoO. 18-2-00454-34 Legal@myFreedomFoundation.com
10 360.956.3482 | myFreedomFoundation.com

WA | PO Box 552, Olympia, WA 98507

OR | 736 Hawthorne Ave NE, Salem OR 97301

App. 042




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

78. Consistent yearly audits showing similar expenditure percentages indicate that SEIU
knows ahead of time about how much it will be designating towards collective bargaining, political
activities, and other expenditures.

79. SEIU’s website includes an extensive list of political activities the union engages in,
including advocating the passage of new laws, both in the legislature and through ballot initiatives.

80. Members who attend the annual conventions listen to SEIU officers speak about SEIU’s
extensive involvement in political activities.

81. The public and SEIU members who read the Seattle Times? will learn about the SEIU’s
long history of dedication to spending its resources to elect candidates an support or oppose ballot
initiatives, as in an article dated October 8, 2016, in which Jim Brunner wrote:

The influential union, pivotal in the push for Seattle’s $15 minimum wage...has
poured more than $1 million into Democrats’ campaign committees...It’s another
measure of clout for SEIU 775, which has turned the combined dues of thousands

of lower-wage workers into a political powerhouse in state politics over the past 15
years.

82. The sheer amount and number of political contributions is also such that SEIU members
know or reasonably should know of the political use of their dues.

83. SEIU sets aside and/or segregates money for political purposes.

84. SEIU set aside and/or segregated money from previous years to contribute to 2016 1-1501
campaign, and other political activities/campaigns. Additionally, according to forms C3 and C4
filed with the Public Disclosure Commission by the “Campaign to Prevent Fraud and Protect
Seniors,” the political committee backing Initiative 1501 in 2016, SEIU contributed 89.5 percent

of the $2,020,939.88 in cash and in-kind contributions the committee received.

2 Other articles to this effect include: http://kuow.org/post/here-are-real-winners-and-one-loser-years-ballot-
initiatives (last visited April 6, 2018) and
http://www.seattlemag.com/news-and-features/labor-unions-weaken-nationwide-controversial-seattle-chapters-
clout-keeps-swelling (last visited April 6, 2018).
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85. SEIU has taken explicit action to indicate to the public that it spends money, including
union dues, on political activities.

86. SEIU has taken explicit action to indicate to SEIU members that it spends money, including
union dues, on political activities.

87. SEIU has taken explicit action to indicate to elected officials that it spends money,
including union dues, on political activity.

88. SEIU solicits contributions for political advocacy/political activities in many ways,
including but not limited to recruiting providers and other caregivers to become SEIU members
based on a stated need to engage in political activities to accomplish SEIU’s goals and missions.

89. Upon information and belief, SEIU communications, memos, meeting minutes, accounting
documents, and other such evidence indicate that SEIU sets aside and/or segregates money for
political purposes.

90. Upon information and belief, SEIU communications, websites, conventions, public
appearances and interviews, and media indicate to SEIU members that SEIU spends union dues
on political activities.

91. Upon information and belief, other statements by SEIU, both written and verbal, indicate
its political mission and goals, as well as its involvement in political activities.

92. SEIU receives contributions, from sources other than SEIU members’ dues, to support or
oppose candidates or ballot measures.

93. The SEIU national headquarters reported on Schedule 16 of its federal Form LM-2 for
2016 that it contributed $189,380 to SEIU in itemized contributions supporting political advocacy.

94. SEIU on Schedule 14 of its federal Form LM-2 for 2016 reported that it received

$1,000,000 in contributions from the national SEIU itemized for “campaign” activities.
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95. The SEIU national headquarters reported on Schedule 16 of its federal Form LM-2 for
2015 that it contributed to Defendant SEIU $540,000 in itemized contributions supporting political
advocacy.

96. From 2010-2015, the SEIU national headquarters reported on Schedule 16 of its federal
Form LM-2’s that it gave SEIU 775 more than $2,500,000 in political contributions supporting
political activities.

97. According to the U.S. Department of Labor, a “political disbursement or contribution” for
the purposes of Schedule 16 of LM-2s is “one that is intended to influence the selection,
nomination, election, or appointment of anyone to a Federal, state, or local executive, legislative
or judicial public office, or office in a political organization, or the election of Presidential or Vice-
Presidential electors, and support for or opposition to ballot referenda.”

98. National SEIU thus makes significant contributions to SEIU 775 with the expectation
and/or knowledge that SEIU 775 will spend those contributions on political activities.

99. SEIU gave approximately $1.35 million to Working Washington in 2016, which is an
organization which regularly lobbies elected officials and supports ballot measures.

100. SEIU has restated its primary political purpose in broad nonpolitical terms.

101. The SEIU Political Education and Action Fund has elected to be a political
committee under 26 U.S.C. § 527 to avoid paying taxes on funds used for political
purposes.

102. The National SEIU contributed $313,979 to the SEIU Political Education and
Action Fund on September 6, 2016.

103. The SEIU Political Education and Action Fund in turn contributed $313,979 to

SEIU 775 on September 6, 2016.
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104. The National SEIU also contributed $100,000 to the SEIU Political Education and
Action Fund on September 1, 2016.

105. The SEIU Political Education and Action Fund in turn contributed $100,000 to the
SEIU 775 Quality Care Committee on September 1, 2016.
106. The SEIU 775 Quality Care Committee is SEIU 775’s political committee
registered with and reporting to the Washington State Public Disclosure Commission.
107. The SEIU Political Education and Action Fund deliberately distinguished between
SEIU 775 and its Quality Care Committee political committee, because these transactions
were reported on the single 2016 third-quarter IRS Form 8872 providing required federal
disclosures.

108. The National SEIU contributed $218,487 to the SEIU Political Education and
Action Fund on June 29, 2017.3

109. The SEIU Political Education and Action Fund in turn contributed $18,487 to SEIU
775 on June 29, 2017, and $200,000 to the Quality Care Committee on July 13, 2017.

110. The National SEIU and its SEIU Political Education and Action Fund fully knew
and distinguished between the political contributions to SEIU 775 and its Quality Care
Committee.

111. The National SEIU also made four separate contributions each of $250,000 directly
to local SEIU 775 in 2016.

V. CLAIMS

Claim I: Violation of RCW 42.17A.205

112. The Foundation hereby incorporates the allegations above as if fully set forth

FIRST AMENDED COMPLAINT
NoO. 18-2-00454-34 14 Legal@myFreedomFoundation.com

3 The contribution also included $12,095 for a local’s political action fund in Minnesota, for a total of $230,582.

F |
S
FOUNDATION »

360.956.3482 | myFreedomFoundation.com
WA | PO Box 552, Olympia, WA 98507
OR | 736 Hawthorne Ave NE, Salem OR 97301

App. 046




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

herein.

113. Every political committee must file a statement of organization within two weeks
after the date the committee first has the expectation of receiving contributions or making
expenditures in any election campaign. RCW 42.17A.205.

114. A political committee is any organization or group of persons, however organized,
having the expectation of receiving contributions or making expenditures in support of, or in
opposition to, any candidate or ballot proposition. RCW 42.17A.005 (37), (35) (defining person).

115. SEIU is a political committee under the contributions prong of RCW

42.17A.005(37).

116. SEIU is primarily funded by union dues.

117. SEIU sets aside and/or segregates its funds, including union dues, for political
activities.

118. SEIU members know or reasonably should know SEIU uses those funds, including

union dues, for political activities and/or intend or expect their dues to be used for political activity.
119. SEIU also receives contributions from organizations with the expectation and/or
knowledge that those contributions will be spent on political activity, including from National

SEIU and SEIU Political Education and Action Fund.

120. SEIU is also a political committee under the expenditures prong of RCW
42.17A.005(37).
121. SEIU long has not only had the expectation of making expenditures in the form of

direct financial contributions toward political activities, but has actually done so.
122. SEIU has also made expenditures in the form of organized campaign activities

conducted by its members and officers to support or oppose election campaigns.
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123. Electoral political activity is one of SEIU’s primary purposes.

124, SEIU has restated its primary political purpose in broad nonpolitical terms.

125. SEIU has never filed a statement of organization.

126. SEIU has violated and continues to violate RCW 42.17A.205.

127. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,

detailed below.

Claim I1: Violation of RCW 42.17A.235

128. Plaintiff hereby incorporates the allegations above as if fully set forth herein.

129. Plaintiff specifically incorporates here the allegations contained in paragraphs 115-
124.

130. Every political committee is required to file reports specifying contributions

received, expenditures made, and amounts deposited in its bank account, at times set for by statute.
RCW 42.17A.235.
131. SEIU has received contributions, made expenditures, and deposited money in its

bank account.

132. SEIU has never filed any reports with the PDC.
133. In not doing so, SEIU has violated and continues to violate RCW 42.17A.235.
134. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,

detailed below.

Claim I11: Violation of RCW 42.17A.205, June 2016

135. Plaintiff hereby incorporates the allegations above as if fully set forth herein.
136. In the alternative, should SEIU not be liable as a political committee for the entire

period covered by this Complaint or any shorter period, SEIU was a political committee in June
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2016.

137. The Foundation specifically incorporates herein the allegations above in paragraphs
115-124 with respect to June 2016.

138. SEIU long has not only had the expectation of making expenditures in the form of
direct financial contributions to political candidates and committees, but in June 2016, actually

spent over half of its revenue on political activities.

139. In June 2016, SEIU spent more on political activity than any other kind of activity.
140. SEIU has never filed a statement of organization.

141. SEIU has violated and continues to violate RCW 42.17A.205.

142. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,

detailed below.

Claim IV: Violation of RCW 42.17A.235, June 2016

143. Plaintiff hereby incorporates the allegations above as if fully set forth herein.

144. In the alternative, should SEIU not be liable as a political committee for the entire
period covered by this Complaint, or any shorter period, SEIU was a political committee in June
2016.

145. The Foundation specifically incorporates herein the allegations above in paragraphs
115-124 with respect to June 2016.

146. SEIU received contributions, deposited money in its bank account, and in June

2016, made political expenditures of more than half its revenue on political activities.

147. In June 2016, SEIU spent more funds on political activity than any other kind of
activity.
148. Every political committee is required to file reports specifying contributions
FREEDOM ==
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received, expenditures made, and amounts deposited in its bank account, at times set for by statute.

RCW 42.17A.235.

149. SEIU has never filed any such reports with the PDC.
150. In not doing so, SEIU has violated and continues to violate RCW 42.17A.235.
151. Defendants are liable for civil penalties pursuant to RCW 42.17A.750, et seq.,

detailed below.
VI. REQUESTED RELIEF
WHEREFORE, Plaintiff requests the following forms of relief:
1. For such remedies as the Court deems appropriate under RCW 42.17A.750, including:

a. a judgment against Defendants in the amount of a $10,000 (ten thousand dollar)
penalty pursuant to RCW 42.17A.750(1) for each violation of chapter 42.17A
RCW, in favor of and payable to the State of Washington, in an amount to be
determined through discovery and/or at trial;

b. ajudgment against Defendants in the amount of a $10 (ten dollar) penalty pursuant
to RCW 42.17A.750(1)(d) for each day defendant failed to file a properly
completed statement or report, in favor of and payable to the State of Washington,
in an amount to be determined through discovery and/or at trial,

c. a judgment against Defendants in the amount of a civil penalty equivalent to the
amount SEIU failed to report as required, pursuant to RCW 42.17A.750(f); and

d. a finding that Defendants’ violations were intentional and trebling the amount of
judgment, which for this purpose shall include costs, as authorized by RCW
42.71A.765(5);

e. any other penalty the Court deems appropriate under RCW 42.17A.750, et seq.,
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RCW 42.17A, or other law.
2. All costs of investigation and trial, including costs and reasonable attorneys’ fees, as
authorized by RCW 42.71A.765(5).
3. All such other relief the Court deems appropriate.
i

Dated this 6th day of April, 2018.

QO 7 Yl =
By: 4 — i

Eric®R. Stahlfeld, wssa #22007 James G. Abernathy, wsba #48801
P.O. Box 552, Olympia, WA 98507 P.O. Box 552, Olympia, WA 98507
PH: 360.956.3482 | F: 360.352.1874 PH: 360.956.3482 | F: 360.352.1874
EStahlfeld@freedomfoundation.com JAbernathy@freedomfoundation.com
Counsel for Freedom Foundation Counsel for Freedom Foundation
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DECLARATION OF SERVICE
I, Kirsten Nelsen, hereby declare under penalty of perjury under the laws of the State of
Washington that on April 5, 2018, | caused the foregoing Plaintiff Freedom Foundation’s
Amended Complaint to be filed with the clerk, and caused a true and correct copy of the same to

be sent via e-mail pursuant to agreement, to the following:

Dmitri Iglitzin

Danielle Franco-Malone

Benjamin Berger

Schwerin Campbell Barnard Iglitzin & Lavitt, LLP
18 West Mercer Street, Suite 400

Seattle, WA 98119

Iglitzin@workerlaw.com

Franco@workerlaw.com

Berger@workerlaw.com
Woodward@workerlaw.com

Attorneys for Defendants

Dated: April 6, 2018
By:

Kirsten Nelsen
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OEXPEDITE

CONo Hearing Set
XIHearing is set
Date: October 5, 2018
Time: 9:00 a.m.

Judge/Calendar: Dixon

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THURSTON COUNTY

FREEDOM FOUNDATION, a Washington
nonprofit organization, in the name of the State No. 18-2-00454-34
of Washington,

Plaintiff, DEFENDANT SEIU 775°S
V. MOTION TO DISMISS

SERVICE EMPLOYEES INTERNATIONAL
UNION 775, a labor organization

Defendant.

RELIEF REQUESTED

Plaintiff Freedom Foundation (“Foundation”), after having allegedly given the notice
required by statute, and after having had its claims against Defendant SEIU 775 (“SEIU 775”)
squarely and repeatedly rejected on their merits by both the Washington State Public Disclosure
Commission (“the PDC”) and the Office of the Attorney General (“the Attorney General), has
now brought suit under the Fair Campaign Practices Act, RCW 42.17A (“FCPA”), in the name
of the state, alleging that SEIU 775 has unlawfully failed to register and report as a political
committee. See Claims | through 1V, Amended Complaint pp. 14-18. For the reasons that
follow, SEIU 775 submits this Motion To Dismiss pursuant to Civil Rules (“CR™) 12(b)(1) and

12(b)(6).
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CASE NO. 18-2-00454-34 SCHWERIN CAMPBELL

BARNARD IGLITZIN & LAVITT LLP

18 WEST MERCER STREET SUITE 400

SEATTLE, WASHINGTON 98119-3971
(206) 285-2828
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EVIDENCE RELIED UPON

This motion relies upon the allegations in Plaintiff’s Complaint, legal authority and
advisory opinions that have been issued by the PDC and the Attorney General, and documents
referenced by the complaint that are appropriately considered in ruling on a motion brought
under CR 12(b)(1) and 12(b)(6), all of which are included in the appendix to this motion or
attached to the Declaration of Dmitri Iglitzin (“Iglitzin Dec.”), filed simultaneously herewith.

SUMMARY OF ARGUMENT

Plaintiff’s complaint suffers from multiple fatal defects.

Under the FCPA as it existed on the date the instant lawsuit was commenced, January 19,
2018, the attorney general and the prosecuting authorities were tasked with enforcement, and
they had broad discretion and authority to investigate and bring civil actions against any person
who is believed to have violated the requirements of the Act. See former RCW 42.17A.765(1), as
enacted by Laws of 2010, Chapter 204, Sec. 1004 (copy of entire former statute attached hereto
as Appendix (“App.”) A (pages 96-98))." However, the FCPA also provided that a citizen may
bring suit “in the name of the state” for a violation of the FCPA if he or she first files provides
successive notices to the attorney general and the prosecuting attorney of the appropriate county,
and those authorities nonetheless failed to commence an action, and the citizen brings such suit
within ten days after their failure to do so. See former RCW 42.17A.765(4) (App. B).

The Foundation’s Complaint is inconsistent with the FCPA’s procedural requirements
that were in effect on the date the instant citizen’s action was commenced because the Act’s
enforcement provisions required a citizen plaintiff to file suit “within ten days” of the expiration

of the window for the attorney general or county prosecutor to initiate an action against an

1 A copy of just RCW 42.17A.765 as it existed prior to the 2018 amendments to the FCPA is also attached as
Appendix B, for the Court’s convenience.
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alleged violator. Former RCW 42.17A.765(4)(a)(ii), id. Here, however, the Foundation waited
until nearly one year from the tenth day following its second notice to the attorney general and
Thurston County prosecutor before filing suit against SEIU 775 in connection with the bulk of its
claims. It also waited seventy-five (75) days from the conclusion of the state officials’ time to act
before filing suit against SEIU 775 in connection with its June 2016 allegation. This delay is
inexcusable and creates a procedural bar to the Foundation’s lawsuit in its entirety.

Alternatively, the Foundation’s suit is barred in its entirety because it did not comply
with the procedural requirements set forth in amendments to the Fair Campaign Practices Act
that became effective June 7, 2018, and which are currently in effect. In these most recent
amendments, the Washington State Legislature amended and corrected the FCPA’s enforcement
provisions to ensure that citizen’s actions cannot be prosecuted unless and until the plaintiff first
has filed a complaint with the agency with expertise and enforcement authority in this area of the
law, the PDC, and certain other related preconditions have been met. See RCW 42.17A.0001.
Because the instant suit was brought without any complaint having first been filed with the PDC,
this prerequisite to the further prosecution of this citizen’s action suit has not been satisfied, and
the instant action must therefore be dismissed on that alternative basis.

Additionally, and again in the alternative, under both the current and former versions of
the FCPA, certain of the Foundation’s claims, or parts thereof, must also be dismissed because
they fail to adequately plead facts from which SEIU 775’s liability might follow. The FCPA’s
definition of a “political committee” includes two “prongs” under which an entity can qualify as
a political committee — the “expenditures” prong and the “contributions” prong. See former
RCW 42.17A.005(37) (Appendix A, page 12); current RCW 42.17A.005(40); Utter v. Bldg.

Indus. Ass’n of Washington, 182 Wn.2d 398, 416-423, 341 P.3d 953 (2016) (using that
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terminology). In the instant suit, the Foundation asserts that SEIU 775 is a political committee
under both prongs, and therefore violated the law by neither filing a statement of organization
nor reporting its contributions and expenditures to the PDC.

As a matter of law, SEIU 775 does not meet the definition of a political committee under
the expenditure prong.? The fact that a person has the expectation of making expenditures is
insufficient to make it a political committee under the “expenditures” prong. It must,
additionally, have as its “primary or one of [its] primary purposes” the goal of seeking to “affect,
directly or indirectly, governmental decision-making by supporting or opposing candidates or
ballot propositions.” State v. Evans, 86 Wn.2d 503, 509, 546 P.2d 75 (1976) (citing A.G.O.
1973, June 8, 1973, No. 14, at 25-26). The Court of Appeals, in Evergreen Freedom Foundation
v. Washington Education Association, 111 Wn. App. 586, 49 P.3d 894 (2002), rev. denied 148
Whn.2d 1020 (2003) (“WEA”), made it clear that when a labor organization uses electoral political
activity as merely one means to achieve its legitimate broad nonpolitical goals, electoral political
activity cannot be said to be one of the organization’s primary purposes. Because the Foundation
nowhere alleges that SEIU 775’s electoral political activity is anything other than one means it
uses to achieve its legitimate broad nonpolitical goals, this claim by the Foundation fails and
should be dismissed.

The Foundation’s alternative argument, that SEIU 775 was a political committee based
on the “expenditures” prong based on the alleged magnitude of its expenditures at one specific

point in time, June of 2016, is without merit because the FCPA does not sanction this “snapshot”

2 SEIU 775 also vigorously disputes the Foundation’s claim that it is a “political committee” under the
“contribution” prong. However, it is not moving to dismiss that claim in particular through this CR 12(b)(6) motion,
other than through the more general arguments identified above.
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approach to determining whether an organization has electoral political activity as one of its
primary purposes.

AUTHORITY
A. STANDARD OF REVIEW.

Where, as here, a motion to dismiss is brought pursuant to CR 12(b)(1), predicated on the
absence of subject matter jurisdiction, it is the plaintiff’s burden to prove that such jurisdiction
exists. See Outsource Servs. Mgmt., LLC v. Nooksack Bus. Corp., 172 Wn. App. 799, 807, 292
P.3d 147, 151 (2013), aff'd on other grounds, 181 Wn.2d 272, 333 P.3d 380 (2014) (“Once
challenged, the party asserting subject matter jurisdiction bears the burden of proof on its
existence.”). See also Evergreen Washington Healthcare Frontier LLC v. Dept. of Social and
Health Services, 171 Wn. App. 431, 453, 287 P.3d 40 (2012) (holding that plaintiff’s claims
were properly dismissed under CR 12(b)(1) because the superior court did not
have subject matter jurisdiction). “Unlike a Rule 12(b)(6) motion, a Rule 12(b)(1) motion can
attack the substance of a complaint's jurisdictional allegations despite their formal sufficiency,
and in so doing rely on affidavits or any other evidence properly before the court.” St. Clair v.
City of Chico, 880 F.2d 199, 201 (9™ Cir. 1989).2 Thus, the Court can properly consider material
outside of the Complaint in deciding whether it lacks subject matter jurisdiction.

For motions brought under CR 12(b)(6), dismissal is appropriate if it appears beyond a
reasonable doubt that the plaintiff could prove no set of facts consistent with the complaint that
would entitle him to the relief requested. Orwick v. City of Seattle, 103 Wn.2d 249, 254, 692

P.2d 793 (1984). In such context, the Court must accept the plaintiff’s factual allegations as true.

3 Federal cases applying provisions of the Federal Rules of Civil Procedure that are similar to Washington's Civil.
Rules provide highly persuasive authority. See, e.g., Beal v. City of Seattle, 134 Wn.2d 769, 777, 954 P.2d 237

(1998).
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Tenore v. AT&T Wireless Svcs., 136 Wn.2d 322, 330, 962 P.2d 104 (1998). However, the Court
need not accept a plaintiff’s bare legal conclusions. Haberman v. Wash. Pub. Power Supply Sys.,
109 Wn.2d 107, 120, 744 P.2d 1032 (1987). If a plaintiff’s claim remains legally insufficient
even under his or her proffered hypothetical facts, dismissal pursuant to CR 12(b)(6) is
appropriate. Gorman v. Garlock, Inc., 155 Wn.2d 198, 215, 118 P.3d 311 (2005); FutureSelect
Portfolio Mgmt., Inc. v. Tremont Grp. Holdings, Inc., 180 Wn.2d 954, 963, 331 P.3d 29 (2014).
Thus, where a plaintiff has not pled the factual predicate of his claim, dismissal is appropriate.
See, e.g., Karstetter v. King Cty. Corr. Guild, 1 Wn. App. 2d 822, 833, 407 P.3d 384 (2017), rev.
granted 190 Wn.2d 1018 (2018).
B. THE FOUNDATION’S CITIZEN ACTION IS PROCEDURALLY BARRED
BECAUSE IT DID NOT COMMENCE ITS SUIT WITHIN TEN DAYS OF THE

ATTORNEY GENERAL AND PROSECUTING ATTORNEY’S FAILURE TO
BRING THEIR OWN ENFORCEMENT ACTIONS.

The FCPA - in both its operative and prior forms — establishes a “comprehensive
enforcement scheme” detailing the conditions under which a would-be citizen plaintiff may bring
suit in the state’s name. West v. WA State Ass’n of Dist. & Mun. Court Judges, 190 Wn. App.
931, 941, 361 P.3d 210 (2015). These conditions are mediated through interlocking notice
prerequisites and timing limitations.

As those prerequisites and timing limitations existed on the date the instant suit was
commenced, the citizen was first obligated to notify “the attorney general and the prosecuting
attorney in the county in which the violation occurred in writing that there is reason to believe
that some provision of this chapter is being or has been violated.” See former RCW
42.17A.765(4) (Appendix A, page 97; Appendix B, first page). The attorney general and
prosecuting attorney then had forty-five days from receiving such notice to commence their own

actions against the alleged violator. Former RCW 42.17A.765(4)(a)(i). If neither did, the citizen
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was then obligated to notify the same authorities that he or she “will commence a citizen’s action
within ten days upon their failure to do so.” Former RCW 42.17A.765(4)(a)(ii) (emphasis
added). The state officers themselves had ten days from receiving this “second notice” to file
suit, and if they did not do so within that timeframe, they had thereby “failed” to take an action
within the meaning of the FCPA. Former RCW 42.17A.765(4)(a)(iii); see also Utter, supra, 182
Wn.2d at 408-12 (explaining that “action” under the FCPA means filing a lawsuit, and not
merely referring the citizen’s claims to the PDC).

Under the plain terms of the enforcement provisions, the state officers’ “failure” to
commence an enforcement action — as measured by the expiration of the ten day window —
triggered a symmetrical 10-day period for the citizen to sue the alleged violator: the citizen could
not commence a lawsuit at his/her leisure; he/she was obligated to do so “within ten days” of
“their” — i.e., the state officers’ — “failure” to act. RCW 42.17A.765(4)(a)(ii). In other words, the
FCPA created a brief window for the would-be citizen plaintiff to act after his administrative
remedies have been completely exhausted. Because it is apparent that the instant complaint was
brought long after the closure of this brief window, the instant suit is barred.*

The time limitation on the “commence[ment] of a citizen’s action” is clear and
unambiguous. It turns on the statute’s use of the phrase “within ten days” and its connection to

the state officials’ “failure” to act as the moment at which the clock starts.® “If a statute is clear

* Although not directly relevant to this argument, it is worth noting that the 10-day window within which a citizen
suit may be brought was in no way altered by the recent amendments to the FCPA. See RCW 42.17A.775(3) (“To
initiate the citizen’s action, after meeting the requirements under subsection (2) of this section, a person must notify
the attorney general and the commission that he or she will commence a citizen’s action within ten days if the
commission does not take action or, if applicable, the attorney general does not commence an action.”) (emphasis
added).

® To be sure, the statute provides that the citizen must “notify” the state officers that he will commence a citizen suit
within ten days of their failure to act, without expressly commanding him to act consistently with the terms of his
notice. RCW 42.17A.765(4)(a)(ii). It would, however, be absurd and superfluous for a statute to require a litigant to
issue a notice, the terms of which he need not follow through on. See Tingey v. Haisch, 159 Wn.2d 652, 664, 152
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on its face, its meaning is to be derived from the language of the statute alone.” Kilian v.
Atkinson, 147 Wn.2d 16, 20, 50 P.3d 638 (2002) (citing State v. Keller, 143 Wn.2d 267, 276, 19
P.3d 1030 (2001), cert. denied, 534 U.S. 1130, 122 S.Ct. 1070 (2002)). Further judicial
construction is not permitted to an “unambiguous statute even if [the court] believes the
Legislature intended something else but did not adequately express it.” Id. (citing WA State
Coalition for the Homeless v. Dep’t of Soc. & Health Servs., 133 Wn.2d 894, 904, 949 P.2d 1291
(1997)) (holding that plain text of state discrimination law clearly limited scope of age
discrimination claims, irrespective of policy statement’s reference to protecting against age
discrimination and gloss providing for liberal construction of the statute).

The Foundation may be tempted to argue that only the state officials, not the citizen, are
beholden to a ten day filing period. To do so, the Foundation would have to eliminate, alter, or
move the critical phrase “within ten days.” But that is simply not permitted. The “court must
interpret the present language of the statute and not ‘rewrite explicit and unequivocal statutes.””
In re Estate of Black, 153 Wn.2d 152, 162, 102 P.3d 796 (2004) (quoting State v. Mollichi, 132
Wn.2d 80, 87-88, 936 P.2d 408 (1997)).

Moreover, in construing the FCPA, Washington courts have not disturbed the
enforcement provision’s plain meaning. In WEA, a Court of Appeals summarized the citizen’s
notice and timing obligations. Describing the relevant provisions, at the time codified under

RCW 42.17.400(4), the court said:

...if 45 days after this first notice the prosecuting attorney and AG have not
commenced an action, the person must file a second notice with the AG and

P.3d 1020 (2007) (“A reading that produces absurd results must be avoided because it will not be presumed that the
legislature intended absurd results.”) (citation and quotation marks omitted). At any rate, the implication that follows
from having to issue the second notice is a conceptually distinct and posterior consideration to the meaning of the
notice itself. It thus does not affect whether the notice unambiguously promises to file suit “within ten days” of the
state officials’ failure to act.
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prosecuting attorney notifying them that the person will commence a citizen’s

action within 10 days of this second notice if neither the prosecutor nor the AG

acts. Finally, the AG and the prosecuting attorney must fail to bring such an

action within 10 days of receiving the second notice.

111 Wn. App. at 604 (emphasis added).® The court also observed without further comment that
the plaintiff in that case “sent the AG the second letter on December 4, giving notice that [it]
would file a citizen’s action within 10 days if the state took no action within that time.” Id.
(emphasis added); see also State ex. rel. Evergreen Freedom Found. v. National Educ. Ass’n,
119 Wn. App. 445, 447, n.2, 81 P.3d 911 (2003) (reciting verbatim the notice and timing
requirements of what was then RCW 42.17.400(4)).

Even were the Court to construe the filing limitation language as ambiguous — which it is
not — there is good reason to believe that the state legislature intended to establish a time limit for
a citizen complainant to file FCPA claims.” Very simply, a prospective defendant is entitled to
repose after a certain period of having a lawsuit looming over it head during the administrative
remedies phase of the litigation process. It is unremarkable that a potential plaintiff cannot
necessarily sit on his/her rights indefinitely, or to the expiration of a statutory limitations period,
after exhausting such remedies. A number of statutes recognize this right by requiring potential
plaintiffs to file suit within a certain number of days following the conclusion of an

administrative investigation, notwithstanding the existence of a separate statutory limitations

period. See, e.g., 42 U.S.C. § 2000e-5(f)(1) (requiring ADA or Title VII plaintiff to bring suit

® If anything, the only ambiguity created by this summary is whether the citizen’s time to file is coterminous with
the state officers’ (creating a “race to the courthouse”) or whether it follows the latter’s failure. Either way, WEA
makes clear that the commencement of the citizen’s suit is temporally limited by the second notice.

" The enforcement provision separately contained (and currently contains) a substantive statute of limitations with
reference to “the date when the alleged violations occurred.” Former RCW 42.17A.765(4)(a)(iv); current RCW
42.17A.775(4). But that substantive bar works in tandem with, not against, the procedural bar providing a window to
act after administrative exhaustion.
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within ninety days of EEOC’s termination of investigation); 29 U.S.C. § 626(e) (requiring same
for ADEA plaintiff).

This case is a perfect illustration of why the FCPA’s time limits following the conclusion
of the administrative process are so important. By the Foundation’s admission, it filed the “10-
day” notice required under former RCW 42.17A.765(4)(a)(ii) twice: first on February 1, 2017,
and again on October 26, 2017. Amended Complaint § 12. The February 1 notice corresponds to
claims made in Counts | and Il of the Amended Complaint (the “primary claims™), while the
October 26 notice corresponds to claims made in Counts 111 and IV (the June 2016 “alternative
claims™). The attorney general and prosecuting attorney therefore had until February 11, 2017 to
bring charges connected with the primary claims and until November 5, 2017 to bring charges
connected with the alternative claims. After those dates, it was incumbent on the Foundation to
bring a complaint within ten days. Instead, the Foundation filed its complaint in this action on
January 19, 2018. See Dkt. No. 1. Accordingly, 342 days — nearly an entire year — elapsed
between the tenth day following the Foundation’s second notice to the state officials regarding its
primary claims and the date the Foundation eventually filed its complaint. Likewise, 75 days
elapsed between the end of the window for the state officials to act on the Foundation’s
alternative allegations and their inclusion in the complaint. During those intervals, SEIU 775 was
left to guess as to whether the Foundation intended to sue it over these allegations. The
legislature enacted a post-administrative exhaustion time limit on bringing citizen’s action in

state court to prevent such abuses. Accordingly, the instant lawsuit must be dismissed.
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C. ALTERNATIVELY, THE 2018 AMENDMENTS TO WASHINGTON’S FAIR
CAMPAIGN PRACTICES ACT REQUIRE THAT THIS ACTION BE
DISMISSED BECAUSE THE FOUNDATION DID NOT FIRST FILE A
COMPLAINT WITH THE PDC.

In 2018, the Washington Legislature amended the FCPA to provide, in pertinent part, that
“A citizen’s action may be brought and prosecuted only if the person first has filed a complaint
with the [public disclosure] commission” and certain other conditions have been met. RCW
42.17A.775(2). The amended law retains the core citizen’s suit mechanism that has been part of
the campaign finance law since it was first enacted in 1972. However, effective June 7, 2018,
the law mandates that before bringing and prosecuting a citizen’s action in the name of the state,
a person who has reason to believe that a provision of the campaign finance law is being or has
been violated, must first file a complaint with the PDC. Id. Only after such complaint, and only
after the PDC, and in some cases the AG, have not taken certain actions with regard to that
complaint, and only after the AG and PDC have been provided specified notices, may the person
sue in the name of the state to remedy violations of the Act.

It is undisputed that the Foundation did not file a complaint with the PDC prior to
bringing and prosecuting this action. Thus, after June 7, 2018, the Foundation’s continued
prosecution of this action violates RCW 42.17A.775(2).2

D. SEIU 775 IS NOT A POLITICAL COMMITTEE UNDER THE
“EXPENDITURES” PRONG.

The FCPA defines a “political committee” as “any person (except a candidate or an

individual dealing with his or her own funds or property) having the expectation of receiving

8 SEIU 775 is aware that this Court has rejected this argument in a different case involving a citizen suit filed prior
to the effective date of the 2018 FCPA amendments. See State of Washington ex. rel. Glen Morgan v. 34th
Legislative District Democrats, No. 18-2-01654-34 (Super. Ct. Jul. 13, 2018) (Dixon, J.), Order Denying
Defendant’s 12(b)(6) Motion to Dismiss. Assuming the Court is disposed to rule on this issue in the same manner
here, SEIU 775 raises the argument solely to preserve it for appellate review.
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contributions or making expenditures in support of, or opposition to, any candidate or any ballot
proposition.” RCW 42.17A.005(40). This definition is generally described as including two
separate prongs — the “contributions” prong and the “expenditures” prong. See, e.g., Utter, 182
Whn.2d at 416-423.

The Foundation alleges that SEIU 775 is a political committee under both prongs. See,
e.g., Amended Complaint, § 115 (SEIU 775 “is a political committee under the contributions
prong of RCW 42.17A.005(37)); 120 (SEIU 775 “is also a political committee under the
expenditures prong of RCW 42.17A.005(37); 1 136 (“In the alternative,” SEIU 775 “was a
political committee in June 2016” under the expenditures prong).

Pursuant to well-established law, the fact that a person has the expectation of making
expenditures is insufficient to make it a political committee under the “expenditure” prong. It
must, additionally, have as its “primary or one of [its] primary purposes” the goal of seeking to
“affect, directly or indirectly, governmental decision-making by supporting or opposing
candidates or ballot propositions.” Evans, 86 Wn.2d at 509 (citing A.G.0O. 1973, June 8, 1973,
No. 14, at 25-26.). See also Utter, 182 Wn.2d at 425 (“the support of a candidate or initiative
must be “the primary or one of the primary purposes” of a person expending funds for the State
to subject them to regulation as a political committee based on their expected expenditures”).

Subsequent to State v. Evans, in WEA, the Court of Appeals explained how this test
applies to labor unions. In that case, the Court noted that “if electoral political activity is merely
one means the organization uses to achieve its legitimate broad nonpolitical goals, electoral
political activity cannot be said to be one of the organization’s primary purposes.” WEA, 111
Whn. App. at at 600. Applying that test to the case before it, the Court noted that the Washington

Education Association, like any other labor union, had the purpose of “enhanc[ing] the economic
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and professional security of its members,” and accomplished this purpose “not only by
conducting contract negotiations and strikes, but also by legislative lobbying and electoral
political activity when its members’ economic security is implicated.” 1d. at 601. After
comparing the trial court’s findings and engaging in this analysis, WEA held that based on the
uncontested facts, the Washington Education Association was not a political committee under
the “maker of expenditures” prong. Id. at 602.

As is clear from the allegations contained in the Amended Complaint, SEIU 775, like the
Washington Education Association, is a labor union operating in the State of Washington. It is
well established that labor organizations in Washington State may properly use dues money “as a
source for political contributions.” State ex rel. Evergreen Freedom Found. v. Washington Educ.
Ass’n, 140 Wn.2d 615, 631, 999 P.2d 602, 611 (2000), as amended (June 8, 2000).

The Complaint alleges that SEIU 775 does use dues money in that manner. See, e.g.,
Amended Complaint, 11 20-34. However, as was discussed above, “if electoral political activity
is merely one means the organization uses to achieve its legitimate broad nonpolitical goals,
electoral political activity cannot be said to be one of the organization’s primary purposes.”
WEA, 111 Wn. App. at 600.

A set forth with clarity in SEIU 775’s Constitution and Bylaws, SEIU 775’s mission “is
to unite the strength of all working people and their families, to improve their lives and lead the

way to a more just and humane world.” Iglitzin Dec., Ex. A, Article 1.5 (p.3). Its goals are to:

« Lift caregivers out of poverty.

» Build worker organizations that are powerful, sustainable, and scalable.
» Transform health and long-term care to ensure quality and access for all.
* Increase prosperity and reduce inequality for working people.

Id., Article 1.5. Electoral political activity is at most just one of eight means by which SEIU 775

seeks to accomplish these goals:
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1.6 Strategies to Achieve Our Goals. We will achieve these goals with the
following strategies —
1. Build worker leadership and activism.
2. Help workers form unions and other powerful organizations.
3. Hold politicians accountable.
4. Bargain strong contracts and provide quality services and benefits.
5. Advance pro-worker policy through influencing government, industry,
and public opinion.
6. Build strategic partnerships.
7. Govern the Union democratically and use our resources responsibly.
8. Adapt. Innovate. Create.

Id. (pp. 3-4).°

It is clear beyond any dispute, based on these stated goals, that electoral political activity
is not one of SEIU 775’s primary purposes, but is instead just one of the means by which SEIU
775 seeks to achieve “its legitimate broad nonpolitical goals.” WEA, 111 Wn. App. at 600. The
Foundation has not pled to the contrary.

This holding flows inevitably from the Court of Appeals’ decision in WEA. In that case,
the Court first noted the serious implications that would come from concluding that the
defendant labor organization was obligated to register and report as a political committee. It
stated:

A finding that WEA was a political committee would require WEA to file

detailed reports to the PDC of all bank accounts, all deposits and donations, and

all expenditures, including the names of each person contributing funds. All

funds would have to be reported, even those used for traditional labor union

activities not connected with electoral campaign activity, such as collective
bargaining, member representation, and other teacher assistance.

111 Wn. App. at 598 (citations omitted). It went on to note, approvingly:

% SEIU 775’s Constitution and By-Laws are appropriately reviewed by this Court on a CR 12(b) motion because
they were expressly referenced and relied upon by the Plaintiff in its Amended Complaint, e.g., at 1 56, 67-68, and
72-73. See Trujillo v. Nw. Tr. Servs., Inc., 183 Wn.2d 820, 827, 355 P.3d 1100 (2015). See also Rodriguez v.
Loudeye Corp., 144 Wn. App. 709, 726, 189 P.3d 168 (2008) (“Documents whose contents are alleged in a
complaint but which are not physically attached to the pleading may ... be considered in ruling on a CR 12(b)(6)
motion to dismiss.”); Sebek v. City of Seattle, 172 Wn. App. 273, 275, 290 P.3d 159 (2012) (accord).
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The trial court considered the WEA'’s goals, core values, pronouncements, and the
implementation of those pronouncements. The trial court found that WEA's
“purpose [was] to enhance the economic and professional security of its
members.” Clerk's Papers (CP) at 995. WEA accomplishes this not only by
conducting contract negotiations and strikes, but also by legislative lobbying and
electoral political activity when its members’ economic security is implicated.

Id. at 601. Based on these uncontested facts, the Court held that WEA was not a political
committee as a maker of expenditures. Id.

The Foundation has not alleged that SEIU 775’s goals, core values, pronouncements,
implementation of its pronouncements, purpose, or other activities differ in any pertinent way
from those of the Washington Education Association on the dates relevant to the litigation in
WEA. As noted earlier, the Court in WEA stated that “if electoral political activity is merely one
means the organization uses to achieve its legitimate broad nonpolitical goals, electoral political
activity cannot be said to be one of the organization’s primary purposes.” Id. at 600. That is
self-evidently as true of SEIU 775 in the instant case as it was of the Washington Education
Association in WEA.'?

It is true that, as stated in WEA, an organization’s stated goals are not in every case
dispositive of the issue of whether electoral political activity is actually one of its primary
political purposes. An organization could conceivably “merely restate[] its primary political
purpose in broad nonpolitical terms.” WEA, 111 Wn. App. at 600. However, the Foundation’s

Amended Complaint is devoid of any factual allegation that this limited exception applies to

19 The Court in WEA also discussed a “nonexclusive list of analytical tools a court may use when evaluating the
evidence,” which included: “(1) the content of the stated goals and mission of the organization; (2) whether the
organization’s actions further its stated goals and mission; (3) whether the stated goals and mission of the
organization would be substantially achieved by a favorable outcome in an upcoming election; and (4) whether the
organization uses means other than electoral political activity to achieve its stated goals and mission. Id. at 600.
However, WEA is clear that these are factual questions that may need to be addressed in answering the ultimate
question, which is whether an organization has electoral political activity as one of its primary purposes. Where, as
in WEA (and in the instant case), there is no factual dispute that electoral political activity is “merely one means the
organization uses to achieve its legitimate broad nonpolitical goals,” the purpose to be achieved by recourse to the
“nonexclusive list of analytical tools” has been accomplished. Id.
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SEIU 775. WEA is therefore dispositive on the cause of action set forth in the Foundation’s suit
against SEIU 775.

Precisely the same conclusion was reached in 2015 by both the Attorney General and the
PDC, when the Foundation brought this same allegation about SEIU 775 in the form of a
complaint to the Attorney General. In that case, the Foundation, as here, alleged that SEIU 775
was obligated to report to the PDC under the expenditures prong because it had electoral political
activity as one of its primary purposes. The Attorney General referred the matter for
investigation to the PDC and PDC staff rejected the claim based on precisely the same WEA

analysis noted above, concluding:

No evidence was submitted to contradict SEIU 775’s public statements
concerning the union’s missions, goals and strategies to achieve its goals. No
evidence was presented demonstrating that SEIU 775 has merely restated its
primary political purpose in broad nonpolitical terms.

Iglitzin Dec., Ex. B, at pages 3-4 (Executive Summary and Staff Analysis, PDC Case No. 15-
070). The PDC adopted its staff’s conclusion. Iglitzin Dec., Ex. C at pages 3-4. The Attorney
General then accepted the PDC’s recommendation regarding this allegation. Iglitzin Dec., Ex
D.

The PDC reached this conclusion a second time regarding SEIU 775 on February 1,
2017, when it was called upon to review a complaint filed by the Foundation with the Attorney
General on December 15, 2016. After a second thorough review of all of the facts and
circumstances regarding the Foundation’s contentions, PDC staff again concluded that no
evidence had been submitted to contradict SEIU 775’s public statements concerning the union’s
missions, goals and strategies to achieve its goal, or demonstrating that SEIU 775 has merely

restated its primary political purpose in broad nonpolitical terms. It went on to state:
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Staff found that SEIU 775’s electoral political activity, described by its strategy to
“hold politicians accountable,” may have furthered its stated goals and mission, as
well as possibly the strategy to advance pro-worker policy through influencing
government.

However, no evidence was found that SEIU 775 has substantially achieved its
stated goals and mission through a favorable outcome in an election, nor was a
specific election campaign cited in the allegations. It is clear that SEIU 775 uses
means other than electoral political activity to achieve its stated goals.

Iglitzin Dec., Ex. E (February 1, 2017, Staff Memo, PDC Case No. 12270). The PDC adopted
its staff’s conclusion. Iglitzin Dec., Ex. F.

The same conclusion was reached by the PDC regarding the identical allegation when it
was brought by the Foundation against a different labor union, the Washington Federation of
State Employees (“WFSE”). In that case, in evaluating the argument that WFSE was obligated
to report to the PDC because it had electoral political activity as one of its primary purposes,
PDC staff rejected the claim based on precisely the same WEA analysis noted above, noting that
“In]Jo evidence was found to dispute that WFSE’s political activity is merely one means it uses to
achieve its broad nonpolitical goals, or that it has merely restated a primary political purpose in
broad nonpolitical terms.” Iglitzin Dec., Ex. G (March 17, 2017, Staff Memo, PDC Case No.
14266), at 4. This recommendation, too, was first adopted by the PDC, then accepted by the
Attorney General. Iglitzin Dec., Ex. H at 1; Iglitzin Dec., Ex. I, at 4. And even more recently,
on October 19, 2017, the Attorney General yet again rejected this exact same contention, levelled

on that occasion against Teamsters Local Union No. 117. See Iglitzin Dec., Ex. J at 4.1

™ The above-referenced PDC and Attorney General conclusions are appropriately entitled to deference by this court,
because they fall within the opinion agencies’ area of expertise. See, e.g., Hill v. Garda CI. Northwest, Inc., 198
Wn. App. 326, 404 n. 19, 394 P.3d 390 (2017) (Washington State Department of Labor and Industries
administrative policy entitled to deference, even though that policy had not been enacted by the agency through
rulemaking); Pellino v. Brink’s Inc., 164 Wn. App. 668, 688, 267 P.3d 383, 395 (2011) (same, noting that “[a]n
agency’s interpretation of law is entitled to deference ‘to the extent that it falls within the agency’s expertise in a
special area of the law.””) (quoting Plum Creek Timber Co. v. State Forest Practices Appeals Bd., 99 Wn. App. 579,
588, 993 P.2d 287 (2000)).
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Moreover, with the exception of the arguments it makes in relation to June of 2016,
addressed below, the Foundation did not allege that “a majority” of SEIU 775’s expenditures
were spent on electoral political activity during the two years prior to the date this Complaint
was filed, which is “considered an important part of the balancing of factors” prescribed by the
court in WEA, as has repeatedly been stated by the PDC (see, e.g., App. A, at 9; Iglitzin Dec., Ex.
C,at9).”?

The evidence that has been alleged to exist establishes beyond a reasonable dispute that
SEIU 775 is not a political committee under the expenditures prong, and it is therefore not
subject to the registration and recording requirements of the FCPA. Accordingly, this portion of

the Foundation’s claims against SEIU 775 should be dismissed.™

E. SEIU 775 WAS NOT A POLITICAL COMMITTEE UNDER THE
“EXPENDITURES” PRONG IN JUNE OF 2016.

Having failed in its multiple efforts to persuade either the PDC or the Attorney General to
find that SEIU 775 is a political committee under the expenditures prong due to its general and
ongoing activities, the Foundation has alleged, in the alternative, that SEIU 775 was a political
committee in June of 2016, a month when it allegedly spent more than half of its revenue on

political contributions.

12 The statute of limitations for a citizen’s action such as this is only two years. Former RCW 42.17A.765(4)(a)(iv).
18 A trial court may, where appropriate, dismiss a portion of or theory supporting a particular claim. See Brandt v.
Medtronic, Inc., No. 12-2-07422-4 (Wash. Super. Ct. Sep. 19, 2013) (granting CR 12(b)(6) motion with respect to a
portion of Plaintiff’s loss of consortium claim and denying the motion as to the remainder of the loss of consortium
claim). See also Nguyen v. IBM Lender Bus. Process Servs. Inc., CV11-5326RBL, 2011 WL 6130781, at *2 (W.D.
Wash. Dec. 8, 2011) (dismissing a portion of a breach of contract claim under Rule 12(b)(6) and allowing another
portion of the claim to proceed); Cenveo Corp. v. Celum Solutions Software GMBH & Co KG, 504 F. Supp. 2d 574,
579 (D. Minn. 2007) (dismissing portion of defamation claim deriving from certain “non-actionable statements”
while maintain portion of claim derived from other statements). This court may therefore dismiss the Foundation’s
claims to the extent they argue SEIU 775 is a “political committee” under the expenditure prong, while maintaining
the claims to the extent they argue it is a “political committee” under the contribution prong.
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The Foundation’s argument boils down to the theory that that an organization can be
identified as a “political committee” for a single, arbitrarily selected month over the course of its
existence. This theory contravenes the plain language of the act, the judicial opinions that
interpret it, and common sense.

WEA stated that the analysis of an entity’s primary purpose should be directed toward
“the period in question.” WEA, 111 Wn. App. at 600. But the relevant period analyzed in WEA
was much longer than just one month. It instead involved an examination of “WEA’s goals, core
values, pronouncements, and the implementation of those pronouncements ... [p]receding and
during the 1996 election cycle.” Id. at 596, 601 (emphasis added). Read together with the case’s
facts, WEA’s holding requires courts to holistically examine an organization’s mission statement
and activities over the course of an election cycle, which typically spans several calendar years,**
to identify its primary purposes. WEA thus directly contradicts the Foundation’s contention that a
one-month inquiry is appropriate.

Utter framed the scope of this inquiry in the same way, holding (ultimately) that a
genuine issue of material fact existed as to whether the defendant, BIAW, “had the support of a
candidate as one of its primary purposes during the 2007-2008 campaign season.” Utter, 182
Wn.2d at 427 (emphasis added). As evidence that could support a factfinder’s affirmative
conclusion, the Court cited BIAW’s meeting minutes, letters, and newsletters, which described

the group’s electoral aspirations “this campaign season,” “the next two years,” and “this year.”
Id. at 427-28. Thus, in accord with the decision of the Court of Appeals in that litigation, the

Supreme Court recognized that the relevant period of inquiry for an entity’s primary purposes

% The FCPA defines an “election cycle” as “the period beginning on the first day of January after the date of the
last previous general election for the office that the candidate seeks and ending on December 31st after the next
election for the office.” RCW 42.17A.005(18). Thus, an election cycle for most offices will last two years, at least.
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was, at the shortest, an election cycle. Implicit in the Supreme Court’s reasoning is the
understanding that only over the course of an entire election cycle can one truly get a picture of a
group’s primary purposes.*®

A common sense reading of the FCPA supports this approach. The statute defines a
“political committee” in terms of a person or group’s “expectation.” To qualify, the person must
expect to “receiv[e] contributions or mak[e] expenditures” which will be used to support or
oppose a candidate or ballot proposition. RCW 42.17A.005(37). Under the Foundation’s reading,
an entity’s expectation in this regard might oscillate wildly from month to month. One month it
might expect to receive or spend vast sums, and the next month (or stretch of months), nothing.
Anyone remotely familiar with campaign finance knows that this is not how political committees
operate. The vast majority of organizations plan their budgets, fundraising activities, and
advertising campaigns based on at least one calendar year or election cycle. See, e.g., Karen
Fabean, Your PAC is a Small Business: Are You Running It Like One?, National Association of
Business Political Action Committees, http://www.nabpac.org/your-pac-is-a-small-business-are-
you-running-it-like-one (last visited Oct. 23, 2017) (“Developing an annual strategic plan for
your PAC that identifies opportunities for program enhancements and growth, an operating
budget and a timeline is essential to success.”). Accordingly, they “expect” to receive
contributions and make expenditures over the course of a year or a period of years, not for any
given month. Any increment of time shorter than a year is susceptible to unforeseen budgetary

shortfalls and surpluses that can throw campaign plans into disarray.

15 Utter at one point used the phrase “during any relevant time period” in discussing the balancing test imposed by
the First Amendment regarding disclosure requirements versus the government’s interest in providing the public
with campaign finance information. 182 Wn. 2d at 430. However, Utter in no way suggested that a relevant time
period could be less than a campaign cycle or calendar year.
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The Foundation’s proposed interpretation of the law would render the FCPA both over-
and under-inclusive: over-inclusive because many entities, like SEIU 775, for whom electoral
politics is only one of many means to achieve its overall program, would be caught in its net
whenever its political-related revenue or expenditures for a given month inadvertently exceeded
an arbitrary threshold; and under-inclusive because entities with primarily electoral ends could
game the system and avoid “political committee” status by squeezing their electoral activities (or
at least their accounting thereof) into just a few months. Entities would be required to register or
deregister as a committee on a month-by-month basis, their status as a political committee
constantly in flux. The Washington legislature did not draft the critical definition of a “political
committee” — the subject of the FCPA’s entire regulatory scheme — intending such absurd
results, and this Court should dismiss the Foundation’s claims based on this theory as
unsupported by Washington law. See State v. Ervin, 169 Wn.2d 815, 824-25, 239 P.3d 354
(2010) (“we presume the legislature does not intend absurd results and, where possible, interpret
ambiguous language to avoid such absurdity”).

F. RCW 42.17A.465(4) DOES NOT PROVIDE FOR AN AWARD OF FEES
AGAINST THE DEFENDANT IN A CITIZEN ACTION SUIT.

The Foundation’s request for attorneys’ fees must also be denied because the plain
language of the FCPA makes clear that a successful plaintiff in a citizen suit may only recoup
attorney fees from the State, not the Defendant. RCW 42.17A.775(5)."°

In interpreting a statute, courts “first look[] to its plain language. If the plain language of

the statute is unambiguous, then the court’s inquiry is at an end,” and “[t]he statute is to be

'8 This was also true under the prior version of the FCPA, as this Court, like two other Thurston County Superior
Court judges before it, determined in State of Washington ex. rel. Glen Morgan v. 34th Legislative District
Democrats, No. 18-2-01654-34 (Super. Ct. Jul. 13, 2018) (Dixon, J.), Order Denying Defendant’s 12(b)(6) Motion
to Dismiss.
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enforced in accordance with its plain meaning.” State v. Armendariz, 160 Wn.2d 106, 110, 156
P.3d 201 (2007) (citations omitted). “A statute is ambiguous if susceptible to two or more
reasonable interpretations, but a statute is not ambiguous merely because different interpretations
are conceivable.” HomeStreet, Inc. v. State Dep’t of Revenue, 166 Wn.2d 444, 453, 210 P.3d
297 (2009).

Here, the plain language of the 2018 amendments to the FCPA makes it abundantly clear
that the Foundation is not entitled to attorney fees from SEIU 775. RCW 42.17A.775(5) states
that “[i]f the person who brings the citizen’s action prevails, . . . he or she shall be entitled to be
reimbursed by the state for reasonable costs and reasonable attorneys’ fees the person
incurred.” (Emphasis added.) This provision is susceptible to just one interpretation: when a
plaintiff prevails in a citizen’s action suit, his/her claim for reimbursement for reasonable
attorney fees lies with the State, not the Defendant. Therefore, the Foundation’s claim for fees is
misplaced and should be dismissed.

CONCLUSION

For the foregoing reasons, SEIU 775 respectfully requests that the Court grant the instant

motion and order Plaintiff’s claims dismissed, as described above.

DATED this 28" day of August, 2018.

IGLITZIN & LAVITT LLP
18 West Mercer Street, Suite 400
Seattle, WA 98119-3971
Phone: (206) 257-6003
Fax: (206) 257-6038

Attorneys for SEIU 775
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O Expedite

O No hearing set
Hearing is set
Date: November 9, 2018
Time: 9:00AM

Judge/Calendar: Dixon

IN THE SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY

FREEDOM FOUNDATION, a Washington
nonprofit organization, in the name of the State
of Washington

Plaintiff,
V.

SERVICE EMPLOYEES INTERNATIONAL
UNION 775, et al.,

Defendants.

PLAINTIFF’S RESPONSE TO
SEIU 775’S MOTION TO DISMISS
NoO. 18-2-00454-34

NO. 18-2-00454-34

PLAINTIFF’S RESPONSE TO
DEFENDANT SEIU 775°S MOTION TO
DISMISS

e
F OM ~=
FOUNDATION #

Legal@myFreedomFoundation.com

360.956.3482 | myFreedomFoundation.com
WA | PO Box 552, Olympia, WA 98507
OR | 736 Hawthorne Ave NE, Salem OR 97301
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RELIEF REQUESTED

This Court should deny Service Employees International Union 775’s (“SEIU”) Motion to

Dismiss, whether considered under Civil Rule 12(b)(6) or 12(b)(1).!
STANDARD OF REVIEW

“[A] plaintiff states a claim upon which relief can be granted if it is possible that facts could
be established to support the allegations in the complaint.” McCurry v. Chevy Chase Bank FSB,
169 Wn.2d 96, 101, 233 P.3d 861 (2010) (emphasis in original). Dismissal under motions to
dismiss is a drastic remedy that should be employed sparingly. Gildon v. Simon Prop. Group Inc.,
158 Wn.2d 483, 494, 145 P.3d 1196 (2006). Dismissal under CR 12(b)(6) is appropriate only
where the plaintiff cannot prove any set of facts “consistent with the complaint” entitling the
plaintiff to relief. Bravo v. Dolsen Cos., 125 Wn.2d 745, 750, 888 P.2d 147 (1995). Even a
conceivable hypothetical situation consistent with the complaint defeats a CR 12(b)(6) motion. Id.
at 756. When ruling on a CR 12(b)(6) motion, all facts alleged in the plaintiff's complaint are
presumed true; the Court considers only the allegations contained in the complaint and may not go
beyond the face of the pleadings. Rodriguez v. Loudeye Corp., 144 Wn. App. 709, 725, n. 42, 189
P.3d 168, 176 (2008). Further, a special rule of construction applies in this case because RCW
42.17A.001(11) states that the Fair Campaign Practices Act (“FCPA™):

...shall be liberally construed to promote complete disclosure of all information
respecting the financing of political campaigns and lobbying...

ARGUMENT
A “political committee” is “any person... having the expectation of receiving contributions
or making expenditures in support of, or opposition to, any candidate or any ballot proposition.”

RCW 42.17A.005(37). Plaintiff may show SEIU is a continuing political committee in two ways.

! Plaintiff filed its First Amended Complaint on April 6, 2018.
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Plaintiff may do so under RCW 42.17A.005(37)’s “contributions prong.” State ex rel. Evergreen
Freedom Foundation v. Washington Educ. Ass’n, et al., 111 Wn. App. 586, 598, 49 P.3d 8§94
(2002) (“EFF I”).? Plaintiff may also do so under § 005(37)’s “expenditures prong.” Id. Plaintiff
also alleges SEIU constituted a political committee in June 2016. Id. at § 135-151.

As a political committee, SEIU failed to file the proper reports with the Public Disclosure
Commission and violated RCW 42.17A.205 (by failing to file a statement of organization) and
RCW 42.17A.235 (by failing to report its contributions and expenditures). First Amended
Complaint (“Am. Compl.” or “Amended Complaint”), 4 112-134. Plaintiff pled facts in its
Amended Complaint that, if true, entitle Plaintiff to relief. Further, facts “consistent with the
complaint” can be established to support the allegation in the Amended Complaint that SEIU is a
political committee. This Court should deny SEIU’s Motion to Dismiss.

I. NEITHER FORMER RCW 42.17A.765 OR CURRENT RCW 42.17A.7753 REQUIRED
PLAINTIFF TO FILE THIS ACTION WITHIN TEN DAYS OF THE AG’S AND PROSECUTING
ATTORNEYS’ FAILURE TO ACT.

Former RCW 42.17A.765(4)(a)(ii) establishes the content requirements of a notification
and does not restrict when a citizen action may be filed (as SEIU argues at SEIU Br., 6-10). The
plain language of the text requires this conclusion, and accordingly, courts have never applied this
provision to restrict the filing of a citizen action, nor has a court articulated a ten day limitation on

such actions. Finally, the legislative history indicates that the provision is a notice requirement

rather than a durational restriction.*

2 SEIU does not seek to dismiss Plaintiff's claim that SEIU is a political committee under the contributions prong.

3 Given this Court's previous rejection of Defendant's argument that amended RCW 42.17A.775 applies, former RCW
42.17A.765 is the relevant statutory language applicable here. Regardless, current § 775 contains essentially the same
language as former § 765. See SEIU Br., Appx. B.

4 SEIU cites no case in which a court construes the statute as SEIU does, and noticeably absent from SEIU's brief is
any legislative history on the matter.
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A. The unambiguous language of RCW 42.17A.765 does not bar Plaintiff’s action.

The meaning of a statute clear on its face must be “derived from the language of the statute
alone.” Kilian v. Atkinson, 147 Wn.2d 16, 20, 50 P.3d 638 (2002). An unambiguous statute is “not
subject to judicial construction...” Id. Courts cannot “add language to an unambiguous statute...”
Id. Courts must also “construe statutes assuming that the legislature meant exactly what it said.”
Umpqua Bank v. Shasta Apartments, LLC, 194 Wn. App. 685, 694, 378 P.3d 585 (2016). Former
RCW 42.17A.765(4)(a)(ii) provides in part, that, in addition to a prior notice required by §
765(4)(a)(i), a person seeking to file a citizen action must “notif[y] the Attorney General and
prosecuting attorney that the person will commence a citizen’s action within ten days upon their
failure to do so...” See SEIU Br., Appx. B.

“Notify” is not defined in the statute, but a word “which has a well-accepted, ordinary
meaning, is not ambiguous. Wash. State Coalition for the Homeless v. Wash. Dep’t of Social and
Health Services, 133 Wn.2d 894, 906, 949 P.2d 1291 (1997). The Miriam-Webster Dictionary
defines “notify” as “to give notice of or report on the occurrence of.”> Section 765(4)(a)(ii)
therefore only imposes a notification requirement along with requirements on the contents of the
notification. SEIU admits this clear meaning of the provision. SEIU Br., 7, n. 5.

Section 765 creates a citizen action and defines its scope and requirements. The Legislature
specifically listed each individual requirement separately. See former RCW 42.17A.765(4)(a)(i)-
(iv), SEIU Br., Appx. B. The Legislature did impose a statute of limitations when it required the
“citizen’s action [to be] filed within two years after the date when the alleged violation occurred.”
RCW 42.17A.765(4)(a)(iv). Clearly absent, however, is a provision requiring a complainant to file

an action within ten days of the expiration of the second ten day notice provided to the Attorney

5 Available at https://www.merriam-webster.com/dictionary/notify (last visited October 29, 2018).
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General and prosecuting attorney. The Legislature could have easily included such a limitation if
it so intended. The Legislature “understands how to enact” limits on legal actions. Wingert v.
Yellow Freight Sys., Inc., 146 Wn.2d 841, 860, 50 P.3d 256 (2002). Had the Legislature intended
to impose such a limitation, it “would have included” the necessary language. /d.

State ex rel. Evergreen Freedom Foundation v. Washington Education Ass'n (“EFF 1)
confirms this interpretation. 111 Wn. App. 586, 604, 49 P.3d 894 (2002). There, the Division 2
Court of Appeals stated a citizen action may be brought “if three conditions are met.” Id.
(emphasis added). The court noted the statutory language (1) requires a person to “give notice to
the [AG] and the [PA] that there is reason to believe” a violation has occurred; (2) if, after 45 days,
the AG and PA have not commenced an action, the person “must file a second notice with the AG
and [PA] notifying them that the person will commence a citizen’s action within 10 days of the
second notice if neither the [PA] nor the AG acts”; and, (3) the AG and [PA] must fail to bring an
action within 10 days of receiving the second notice.” Id. The court in EFF [ did not impose a ten

day limit on the filing of a citizen action; nor did the court describe such a window when

summarizing the requirements. Nor has any court ever done so. This is because, as the Court in
EFF 2 later acknowledged, the purpose of the section is to give the AG a timeframe during which
it can prevent a citizen’s complaint by filing its own. State ex rel. Evergreen Freedom Found. v.
Nat'l Educ. Ass'n, 119 Wn. App. 445, 453, 81 P.3d 911, 916 (2003) (“the statute's clear intent [is]
that the AG or county prosecutor's “commencement of an action” within the proscribed time period
precludes a citizen's action.”).

SEIU cites no case imposing a ten-day window on the filing of citizen actions, and SEIU
cites no legislative history which supports its position. SEIU claims Plaintiff must “eliminate, alter,

or move” language to support its interpretation. SEIU Br., 8. But nothing could be further from the
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truth. No language in former § 765 (or current § 775) imposes a ten day restriction on a person

filing a citizen action. On the contrary, it is SEIU which must alter the provision’s language to
conclude it imposes a separate substantive limitation on filing.

The only language in the provision which imposes a restriction on when a “citizen’s action
is filed” is the limitations period in § 765(4)(1)(iv) which requires the action be “filed within two
years after the date when the alleged violation occurred.” The “repose” SEIU speculates the
Legislature might have intended for possible defendants is addressed by this provision. It is
common that potential defendants have lawsuits, or even criminal indictments, “looming over
[their] heads” for periods of time which greatly exceed ten days. For example, limitation periods
for breaches of a written contract are six years, RCW 4.16.040, and some criminal charges can be
brought at any time. There is nothing unusual about the Legislature’s decision to include a
limitations period of two years. RCW 4.16.020 (libel, slander, assault, false imprisonment). It is
perfectly consistent with other limitation periods and makes sense in light of the two year
frequency of elections and their accompanying campaigns. See also infra 9-15 (legislative history
discussion on policy behind the two year limitation).

Moreover, unlike here, SEIU’s examples of timing restrictions on citizen actions in other
contexts are clearly articulated in statute. See 42 U.S.C. § 2000e-5(f)(1) (*“...within ninety days
after the giving of such notice a civil action may be brought against the respondent...by any person
whom the charge alleges was aggrieved...”); 29 U.S.C. § 626(¢e) (“A civil action may be brought
under this section by a person...against the respondent named in the charge within 90 days after
the date of the receipt of such notice.”). Section 765 does not contain anything establishing a

limitation so clearly.
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B. Alternatively, legislative history supports Plaintiff’s interpretation and courts
have resolved any ambiguity in Plaintiff’s favor.

If, contrary to SEIU’s claim otherwise, SEIU Br., 6-9, § 765(4), the Court concludes that
the statute is ambiguous, then this Court need only review the legislative history and court
decisions interpreting it to conclude the Legislature clearly did not intend to impose a ten day
window for citizen actions. A statutory provision is ambiguous if it is susceptible “to more than
one reasonable interpretation” and any ambiguity can be resolved with reference to legislative
history. Tesoro Refining and Marketing Co. v. State Dep’t of Revenue, 164 Wn.2d 310, 317-18,
190 P.3d 28 (2008). Courts have already resolved any ambiguity in Plaintiff’s favor. The statute
clearly does not impose a stand-alone ten day limitation on filing. SEIU admits this. SEIU Br., 7,
n. 5. Rather, any ambiguity concerns whether the “ten days” mentioned in § 765(4)(a)(ii) relating
to the second notice is the same “ten days” mentioned in § 765(4)(a)(ii1) which relates to the time
span a complainant must wait before he or she files a citizen action. Plaintiffs contend these
provisions describe the same ten-day period, i.e., the period of time a complainant must wait (to
allow the AG or prosecutor to file an action) before filing a citizen action—not separate periods
(one applicable to the AG and prosecutor and a subsequent ten day period applicable to
complainants).

The Division 2 Court of Appeals resolved this ambiguity in Plaintiff’s favor in EFF 1.
There the Court of Appeals interpreted the “ten days” in subsection (4)(a)(ii) to be the same “ten
days” in subsection (4)(a)(iii). In EFF 1, the court stated that “the person must file a second notice
with the AG and [PA] notifying them that the person will commence a citizen’s action within 10

days of the second notice if neither the [PA] nor the AG acts...” and that “the AG and the [PA]

must “in fact” fail to bring such an action within 10 days of receiving the second notice” before

the complainant can file a citizen action. 111 Wn. App at 604 (emphasis added). Multiple courts
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cite this standard verbatim therefore resolving any ambiguity in Plaintiff’s favor. This

interpretation is reasonable given the words “in fact” present in subsection (4)(a)(iii). Both uses of

“ten days” therefore refer to the time the AG and prosecutors have to file an action before the
complainant may do so. SEIU may claim this interpretation is “absurd,” SEIU Br., 7, n. 5, but the
Division 2 Court of Appeals, and every other court, find it perfectly acceptable.

In fact, the opposite conclusion that both the AG and the citizen must file their complaints
within ten days is absurd. If SEIU is correct that the language refers to different ten day periods
(the first which applies to the AG and prosecutor and the second which subsequently applies to

complainants), EFF [ (and all courts) would thus be equating the beginning point at which a

complainant could first file a citizen action with the complainant’s deadline for filing a citizen
action , thereby rendering citizen actions impossible. It is clear courts have chosen to interpret §
765(4)’s actual language (“ten days”) in a way which avoids inventing new language clearly absent
from the provision, as courts cannot do. See Atkinson, 147 Wn.2d at 20.

SEIU’s interpretation requires this Court to invent new language not in the statute, but EFF
1 (binding precedent), see supra, requires an interpretation which avoids inventing new language,
as do principles of statutory construction. SEIU’s interpretation also results in EFF [ conflating
the deadline to file a citizen action with the starting point at which time such an action could be
filed. This Court should decline to invent new language and apply binding precedent which
interprets the provision’s “ten-day” language as a singular time period. EFF 1, supra. However, if
this Court finds neither option appealing, it should consult the statute’s legislative history to
resolve any remaining ambiguity. See Tesoro Refining, 164 Wn.2d at 317-318 (ambiguity “allows

the court to employ tools of statutory construction such as legislative history to interpret the

statute”).
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The language in the original 1972 ballot measure and the subsequent legislative history of
its amendments support the interpretation courts have given to the “ten-day” language in §
765(4)(a)(i1)-(ii1) (described supra). The language of the original 1972 provision included “ten
day” language which clearly applied only to the AG:

Any person who has notified the attorney general in writing that there is reason to

believe that some provision of this act is being or has been violated may himself

bring in the name of the state any of the actions (hereinafter referred to as a citizen's

action) authorized under this act if the attorney general has failed to commence an

action hereunder within forty days after such notice and if the attorney general has

failed to commence an action within ten days after a notice in writing delivered to

the attorney general advising him that a citizen's action will be brought if the

attorney general does not bring an action.

See Voter Pamphlet, Sec. 40, p. 65 (emphasis added).® The Supreme Court confirmed this
interpretation of the “ten day” language in Fritz v. Gorton, 83 Wn.2d 275, 314, 517 P.2d 911
(1974) (“the plaintiff in such cases is required to give the [AG] a 40-day notice of an alleged
violation. The litigant may then proceed only after the service of a second 10-day notice results in
no action on the part of the [AG].).” Under the original 1972 language, a six year statute of
limitations was the only timing restriction on the filing of citizens actions. See Voter Pamphlet,
Sec. 41, p. 65.

In 1975, the Legislature amended the citizen action process originally established by
Initiative 276 with HB 827, changing the forty day notice requirement to forty-five days and
maintaining the “ten-day” language regarding the second notice:

...such person has [after forty-five days] further notified the attorney general and

prosecuting attorney that said person will commence a citizen's action within ten

days upon their failure so to do, and the attorney general and the prosecuting

attorney have in fact failed to bring such action within ten days of receipt of said
second notice.

6 Available at http://washingtoncog.org/wp-content/uploads/2017/04/1-276-VotersPamphlet1972.pdf (last visited
October 26, 2018).
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Laws of 1975, Chapter 294, Sec. 27 (p. 1320) (emphasis added).” Nothing in the 1975
Amendments’ legislative history suggests, or even hints, the Legislature intended to drastically
limit the time in which a complainant could file a citizen action from up to approximately six years
after the required notices, to a meager ten days. In fact, the legislative history shows the amended
language (which SEIU admits survives today) only imposed three requirements on complainants,
none of which included a ten-day restriction on when a citizen action could be filed. See infra.
The 1975 debate over HB 827centered on whether a plaintiff in a citizen action should be
entitled to half of any judgment awarded, plus attorneys’ fees, as provided in the original language.
Accordingly, the statute was regularly described as the “bounty hunter” law. Repealing it in its
entirety was considered, and the House even passed a version of HB 827 that repealed it. However,
the Senate passed a different version of a campaign finance law overhaul bill. In conference
committee, the citizen action language was reinserted, but modified. The new language established
that a person had to notify the AG and the relevant county prosecuting attorney before bringing
suit, the initial forty-day notice was extended to forty-five days, and the plaintiff could no longer

receive any part of a judgment issued in a citizen action (only attorneys’ fees).®

7 Available at
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1975ex1¢c294.pdf?cite=1975%201st%20ex.5.%20c%20294%2
0%C2%A7%2027; (last visited October 26, 2018).
8 See “Sectional analysis of Engrossed Second Substitute House Bill No. 827 as amended by the House,” prepared by
nonpartisan committee staff of the House Committee on Constitution and Elections, May 8, 1975, Abernathy Decl.,
Ex. A (p. 7) (“Section 26 - Repealed the authorization of a citizen to bring suit alleging a violation of this chapter.”);
“Summary of All Major and Some Minor Amendments to Second Substitute House Bill 827,” Washington State
House of Representatives, May 8, 1975, Abernathy Decl., Ex. B (("25. Deletes so called) ‘bounty hunter’ clause which
allowed citizens to file suit if the Attorney General did not act on request."); Washington State Senate Research Center,
“Analysis of the Proposed Amendments to Int. #276, May 30, 1975, Abernathy Decl., Ex. C
(“Present law: RCW 42.17.400 (enforcement): This section describes procedures relative to the
enforcement of the act in the distribution of cases to the proper authorities. Provisions exist in
subsection (4) for any person who has notified the attorney general in writing with regard to a
complaint of violation of any provision of the act and in the event the attorney general has failed to
commence action within 40 days of such notice, such person may bring citizens action and
contingent upon judgment shall be entitled to be reimbursed for such cost and fees by the state. This
has been noted as a ‘bounty hunter’ clause of Initiative 276 which was held constitutional in the
recent supreme court decision [Fritz v. Gorton].”);
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In addition to n. 9, other legislative history materials also support this interpretation. See
Abernathy Decl., Ex. D, “Summary of the changes made by the Senate in Engrossed Second
Substitute House Bill 827,” prepared by nonpartisan committee staff of the House Committee on
Constitution and Elections, June 5, 1975, “Change #39” (describing three requirements which do
not include a ten day limitations period on complainants); Abernathy Decl., Ex. E, “Summary of
Changes in ESSEB 827 Adopted by the Freed Conference Committee,” Washington State
Legislature, June 8, 1975, “Change #33” (describing same three requirements without a ten day
limitations period); Abernathy Decl., Ex. F “Summary of the differences between the 3rd draft of
the proposed conference committee report on Engrossed Second Substitute House Bill 827 and
Engrossed Second Substitute House Bill 827 as amended and passed by the House,” Washington
State Legislature (““Change #26 - On page 35, after line 23 deletes the section which would have
repealed the citizen's right to bring suit in cases where prosecutors fail to act. (See page 36, lines
12-30 of ESSHB 827.”). Importantly, it is also supported by legislative comments on the final
House Bill as enacted and enrolled. Abernathy Decl., Ex. G, “Sectional analysis of Engrossed
Second Substitute House Bill No. 827 as enacted and enrolled,” prepared by nonpartisan staff of
the House Committee on Constitution and Elections, July 2, 1975, “Section 27" (again describing
the provision’s three requirements without a ten-day limitations period).

Were it the Legislature’s intent to limit citizen actions to a ten day filing period, this would
have represented a serious departure from the law then in effect.” The fact that nothing in the
legislative history suggests the Legislature meant to make such a change, that the Legislature saw

the amended 1975 language as imposing the same basic requirements on complainants as the

® All indications suggest that the change in the “ten day” language in the 1975 Amendments only imposed a
requirement that complainants alert the AG and prosecutor in their second notices that the AG and prosecutor now
have only ten more days to file an action which would preclude complainants from doing so.
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original 1972 language, cited supra, and the fact that the contemporary understanding of the
legislation was that a citizen’s action could be filed if the authorities failed to file an action within
ten days of receiving the second notice confirms the invalidity of Defendant’s imaginative re-
interpretation of the law.

This is confirmed in the statute’s 2007 Amendments when the Legislature for _the first
time included language which explicitly limited the time period in which complainants could file
a citizen action (to less than approximately six years). In 2007, the Legislature specifically added
a separate requirement imposed on complainants in a new subsection: “This citizen action may be
brought only if the citizen’s action is filed within two years after the date when the alleged violation
occurred.” RCW 42.17A.765(4)(a)(iv); see also, Laws of 2007, Chapter 455, Sec. 1 (p. 3) (HB
1832).'° This language clearly indicates the Legislature intended to impose a restriction on when
complainants could file citizen actions—language missing from subsection (4)(a)(ii), which only
imposes a notice requirement. Again, if in the 1975 Amendments the Legislature intended to
drastically alter the time period in which complainants could file a citizen action, it would have
included similar language in those 1975 Amendments—which it declined to do.

Unlike the 1975 legislative history, the legislative history of HB 1832 in 2007 indicates
that the altered language does, indeed, impose a restriction on how long complainants have to file
a citizen action. For example, in remarks before the Senate Government Operations and Elections
Committee (March 26, 2007), Representative Sam Hunt, prime sponsor of HB 1832, stated:

In essence, it [HB 1832] shortens citizen complaint periods for complaints against

campaigns for violations to two years. And, those of us who have been around

campaigns know that after two years — if you have an issue campaign, if you have

a losing campaign, even a winning campaign — the volunteer staff and folks

disperse to various places. This would provide a two-year window for anybody who
has a legal complaint against a campaign to present that complaint. It would not

10 Available at http://lawfilesext.leg.wa.gov/biennium/2007-08/Pd{/Bills/Session%20Laws/House/1832-
S.SL.pdf?cite=2007%20c%20455%20%C2%A7%201; (1ast visited October 28, 2018).
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impact agencies like the Public Disclosure Commission, which has a five-year
period; that would remain.'!

Similarly, Rep. Hunt also stated before the House State Government and Tribal Affairs Committee
(February 21, 2007) that,

What we are trying to do is—we talked with Public Disclosure Commission on this

and it appears that what we’re trying to do is draft it to the wrong part of the RCW.

We are not looking to interfere or to shorten the time that the PDC and—would

have to address complaints and issues. We’re more looking at the time for other

complaints. And part of the problem is, with a two or four-year election cycle—

once you get beyond that period its hard to—especially if you’re a losing

campaign—to find your records, you know, who was your treasurer? Where is your

treasurer? That sort of thing. '?

Additionally, the HB 1832 Bill Analysis prepared by non-partisan legislative staff
summarized the bill as follows: “Decreases to two years the statute of limitations for actions
brought for violations under chapter 42.17 RCW.”!3 The Final Bill Report maintains: “Any
citizen’s action brought under the state law governing campaign financing and related reporting
must be commenced within two years of the violation.”'* See also House Bill Report (“Any
citizen’s action brought under chapter 42.17 RCW must be commenced within two years of the
violation.”).!?

In the 43 years since the Legislature amended the citizen action to include the language

which survives today, no legislator, court, or any person anywhere has interpreted the language of

1 Available at

https://www.tvw.org/watch/?clientID=9375922947 &eventID=200703 1127 &startStreamAt=1563&stopStreamAt=1
630&autoStartStream=true (last visited October 28, 2018].

12 Available at

https://www.tvw.org/watch/?clientID=9375922947 &eventID=2007021147 &startStreamAt=1806&stopStreamAt=2
223 &autoStartStream=true

13 Available at http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bill%20Reports/House/1832.HBA%2007.pdf
(last visited October 28, 2019).

14 Available at http:/lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bill%20Reports/House/1832-S.FBR.pdf (last
visited October 20, 2018).

15 Available at http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bill%20Reports/House/1832. HBR.pdf (last
visited October 28, 2018).
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the citizen action provision as SEIU proposes here. The only meaning ever given to the citizen
action requirements by 43 years of legislative history and decades of court decisions is far from
“absurd.” SEIU Br., 7, n. 5. SEIU cites no court which adopted its novel interpretation and failed
to cite any legislative history. This Court should decline to be the first to re-interpret the citizen
action provision as SEIU proposes. Legislative history supports the only interpretation the relevant
provisions have had to date and, more importantly, binding precedent requires this Court to
interpret the “ten day” language in the relevant subsections to be an identical time period. See
supra. This Court should therefore deny SEIU’s Motion to Dismiss.
I1. IT IS POSSIBLE THAT FACTS COULD BE ESTABLISHED TO SUPPORT THE ALLEGATION
IN PLAINTIFF’S COMPLAINT THAT SEIU CONSTITUTES A POLITICAL COMMITTEE
UNDER THE EXPENDITURES PRONG OF RCW 42.17A.005(37).

An organization that makes or expects to make expenditures to further electoral political
goals and does so as one of its “primary purposes...” constitutes a political committee under RCW
42.17A.005(37). EFF 1, 111 Wn. App. at 598-99.'6 The Amended Complaint alleges as much in
94 120-124, 129, and also alleges facts sufficient to support these allegations. See infra. Additional
facts “consistent with the complaint” also support these allegations. Bravo, 125 Wn.2d at 750.

SEIU cites its own Constitution and Bylaws and concludes “[i]t is clear beyond any dispute,
based on these stated goals, that electoral political activity is not one of SEIU 775°s primary
purposes, but is instead just one of the means by which SEIU 775 seeks to achieve its ‘legitimate
broad nonpolitical goals.’” SEIU Br., 14. SEIU cites EFF [ for the supposed principle that “...if
electoral political activity is merely one means the organization uses to achieve its legitimate broad
nonpolitical goals, electoral political activity cannot be said to be one of the organization’s primary

purposes.” EFF 1, 111 Wn. App. at 600. But in doing so SEIU substitutes a factual application in

16 SETU does not dispute it expects