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A. INTRODUCTION

Amici curiae Cascade Bicycle Club (“Cascade”) and United
Policyholders (“UP”) both raise significant points and helpful authorities
in their amici briefs. Both show that Division I’s published opinion in this
case is untenable, albeit for different reasons. Not only does it conflict
with numerous published authorities, it implicates issues of broad public
importance, including insurance coverage and bicyclist safety. The Court
should grant review of this issue of first impression, whether a personal
injury protection (“PIP”) policy that fails to define the term “pedestrian”
covers a bicyclist who fits the definition of pedestrian specifically found in
the PIP section of Title 48 RCW, the Insurance Code, as a person “not
occupying a motor vehicle.” RCW 48.22.005(11). Amici highlight that
review is necessary to untangle the web of conflicts created by the court’s
decision below. RAP 13.4.
B. ARGUMENT

(1)  UP Correctly Observes that Washington Law Governs This
Dispute, as Travelers Admitted in Both Lower Courts

As UP correctly notes, Washington law governs this dispute. UP
br. at 2-3, 7. Travelers hopes to scare this Court away from granting
review by threatening that the Court will need to decide issues of

California law. Travelers’ ans. at 5-8; Travelers’ objection to UP brief at
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4-5. Not true. As UP correctly observes, this is nothing but an eleventh-
hour tactic by Travelers to distance itself from Washington law. UP br. at
2-3, 7. Travelers cited Washington law when it initially denied
McLaughlin’s claim. UP br. at 7 n.1; CP 64. Travelers relied exclusively
on Washington law in Division I; its appellate brief failed to cite a single
California authority. Travelers conceded below that Washington law
applied to the contractual claims at issue in this appeal, and “no conflicts-
of-law analysis” was necessary. CP 70-71. In light of both parties’
agreement that Washington law controlled this dispute, Division I relied
exclusively on Washington law in its published decision.!

While the Court of Appeals correctly determined that this case is
governed by Washington law, it erred in its analysis, creating conflicts
with controlling authority of this Court regarding the proper method of
interpreting insurance policies.

This Court simply cannot allow Division I’s published opinion to
stand for the correct method for resolving insurance disputes in
Washington. UP is correct that “[iJt has never been the law that single

adverse dictionary definition defeats coverage,” as Division I held. UP br.

! UP also saliently points out that Washington law must govern this dispute
where McLaughlin has permanently relocated to Washington, and this state’s “public
institutions, and its healthcare providers...bear the consequences of diminished financial
resources to cover McLaughlin’s injuries.” UP br. at 7 n.1. Regardless of California’s
law, our state’s strong policy in favor of providing coverage to insureds, specifically
when it comes to motor vehicle collisions, must govern this dispute.
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at 8. Rather, courts must consider terms in the insurance context,
including statutory definitions of operative terms under the long-
recognized rule that applicable “insurance regulatory statutes become part
of insurance policies.” Clements v. Travelers Indem. Co., 121 Wn.2d 243,
254, 850 P.2d 1298 (1993); Durant v. State Farm Mut. Auto. Ins. Co., 191
Wn.2d 1, 419 P.3d 400 (2018); Ringstad v. Metro. Life Ins. Co., 182
Wash. 550, 553, 47 P.2d 1045 (1935).

Additionally, this Court must confirm that insurance disputes in
Washington are not resolved in a vacuum, devoid of public policy
considerations as Division I determined. Rather, courts must follow this
Court’s clear direction that insurance policies are “simply unlike
traditional contracts” because “they are not purely private affairs.”
Oregon Auto. Ins. Co. v. Salzberg, 85 Wn.2d 372, 376-77, 535 P.2d 816
(1975).2 This Court must correct the conflicts among authorities created
by Division I’s outlier published decision below. RAP 13.4(b)(1), (2).

(2)  Cascade’s Brief Confirms that Division I’s Published

Decision Conflicts with Published Authorities and the

Overwhelming Evidence that Bicyclists Are Pedestrians for
Insurance Purposes

2 See also, Mission Ins. Co. v. Guarantee Ins. Co., 37 Wn. App. 695, 699, 683
P.2d 215 (1984) (“[Ulnlike other types of contracts, insurance policies must be
interpreted in light of important public policy and statutory considerations.”); Jack v.
Standard Marine Ins. Co., Ltd., of Liverpool, England, 33 Wn.2d 265, 205 P.2d 351
(1949) (holding that dictionary definitions “are not controlling” in insurance disputes
because courts must consider policy arguments and the “purpose” of insurance contracts
as a whole).
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Cascade’s amicus brief provides helpful insight into the
predominant practice in the insurance industry to treat bicyclists as
pedestrians for PIP purposes. Cascade br. at 6-9. In its answer to
McLaughlin’s petition for review, Travelers argued that “McLaughlin has
not provided any evidence of how the insurance industry customarily
treats bicyclists or pedestrian.” Travelers’ ans. at 10. That is blatantly
false at the outset; McLaughlin provided numerous examples of the
customary treatment of bicyclists as pedestrians.

McLaughlin provided several Washington policies from multiple,
major insurers that include the broad statuary definition of “pedestrian” as
any person “not occupying a motor vehicle. McLaughlin pet. at 7 (citing
CP 179-95; App. 15-31). He also cited numerous Washington cases
where bicyclists received PIP coverage and courts, like this Court, referred
to them as pedestrians throughout their opinions. Id. at 8 (citing Barriga
Figueroa v. Prieto Mariscal, 193 Wn.2d 404, 441 P.3d 818 (2019);
Mattson on Behalf of Mattson v. Stone, 32 Wn. App. 630, 632, 648 P.2d
929 (1982); see also, Brown v. Snohomish County Physicians Corp., 120
Wn.2d 747, 845 P.2d 334 (1993)). McLaughlin also cited cases from
around the country (representing caselaw from approximately 30 states)

where courts use expansive definitions of “pedestrian” for insurance
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purposes, including bicyclists. Id. (citing, e.g., Tucker v. Fireman’s Fund
Ins. Co., 517 A.2d 730, 733-35 (Md. 1986)).

In addition to the overwhelming evidence McLaughlin provided,
Cascade’s amicus brief reinforces the notion that insureds customarily
treat bicyclists as pedestrians for insurance purposes. For example,
Cascade provides publications from major insurers like Progressive and
Esurance, informing customers like McLaughlin that their PIP policies
will provide coverage if they are struck by a car “while walking or
cycling.” Cascade br. at 6-7 (citing, e.g., Esurance, Medical Payments
Coverage, https://www.esurance.com/info/car/medical-payments-coverage
(last visited October 25, 2019). Cascade notes that its 17,000 members
rely such publications, in addition to the caselaw and statutory authority
cited supra, when purchasing insurance. Cascade br. at 7-8. Bicyclists
like Cascade’s members are “acutely aware” of the dangers posed by
motor vehicles, and therefore they rely on PIP coverage, which must be
offered by insurers as directed by statute, to compensate all victims of
motor vehicle collisions. Id. at 8.

Cascade correctly observes that if the Court allows Division I’s
published decision to stand, bicyclists are now the least protected persons
using public rights of way in our state. Cascade br. at 5-6. Division I’s

published decision strips coverage even from bicyclists whose policies use
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the broad definition found in the Insurance Code, due to Division I’s
tortured conclusion that a bicycle is a “motor vehicle” under its
“harmonized” reading of unrelated statutes. The Court of Appeals was
wrong to legislate this exception for bicyclists from the bench, contrary to
the plain language of the statute. As Cascade points out, this Court should
review this serious error that creates untenable conflicts and implicates
issues of public importance. RAP 13.4(b)(1), (2), (4).

(3)  UP _and Cascade Both Highlight that Division I Failed to
Consider the Purpose of PIP Coverage and Public Policy

Arguments

Both UP and Cascade correctly point out that Division I ignored
the purpose of the PIP statute — to compensate all victims of motor vehicle
collisions. Again, bicyclists like Cascade’s members are “acutely aware”
of the danger posed by automobiles. Cascade br. at 8. The Legislature
chose to expand insurance coverage to all victims of motor vehicle
collisions, due to the special danger posed by motor vehicles. Id. at 2-5.
UP expands on this policy, pointing out that under the PIP statute, benefits
must cover “all reasonable and necessary expenses incurred by or on
behalf of the insured for injuries sustained as a result of an automobile
accident.” UP br. at 4 (citing RCW 48.22.005(7)). In short, PIP covers all
insureds who are struck by motor vehicles whether “occupying” or “not

occupying motor” vehicle themselves. RCW 48.22.005(5)(b), (11). Thus,
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persons riding in a car, walking, rollerblading, cycling, or not moving at
all are covered.

UP further notes that McLaughlin was the “named insured” in his
policy, and, therefore, he fits the definition of insured as a matter of law.
UP br. at 4-5. McLaughlin agrees with this argument; however, it is not
necessary to resolve the outcome of this case. This does show that the
Legislature chose to define the term “insured” as expansively as possible
in the PIP context, because it sought to cover all persons struck by motor
vehicles. In short, Division I’s decision runs contrary to the clear public
policy in this state to ‘“broaden...the public’s protection against
automobile accidents.” See Cascade br. at 4-5 (citing Kyrkos v. State
Farm Mut. Auto. Ins. Co., 121 Wn.2d 669, 675, 852 P.2d 1078 (1993)).

Cascade also argues that Division I’s decision is contrary to the
public policy of encouraging increased bicycle use to combat traffic and
climate change, while simultaneously stripping insurance protections to
bicyclists. Cascade is correct. Division I wrongfully refused to entertain
any public policy argument, in clear contradiction to the authority cited
supra. See also, UP br. at 9-10 (noting that Division I was wrong to “side-
step[]” public policy arguments entirely). The Court should grant review

to restore the public policies eroded by the court below. RAP 13.4(b)(4).
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C. CONCLUSION
The amici arguments only reinforce why review of Division I’s
published opinion erroneously addressing an issue of first impression is
merited. RAP 13.4(b). This Court should grant review and reverse.
DATED this i day of December, 2019.
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