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I.     IDENTITY OF PETITIONER 

Alejandro Garcia Mendoza (“Mr. Garcia”), petitioner below, asks 

this Court to accept discretionary review of the Court of Appeals decision 

terminating review designated in Part II of this petition.  

II.  COURT OF APPEALS DECISION 

 Petitioner requests discretionary review of the decision of the Court 

of Appeals, Division I in In re Personal Restraint of Alejandro Garcia 

Mendoza, filed on December 2, 2019, No. 79621-6-I, denying his request 

to withdraw his guilty plea on the ground that his statutory rights under 

RCW 10.40.200 were violated because he was not advised of the specific 

immigration consequences of his conviction by his attorney as required by 

that statute.  A copy of the decision is attached to this petition as Appendix 

(“App.”) A. 

III. ISSUES PRESENTED FOR REVIEW 

Whether the Court of Appeals erred by holding that Mr. Garcia’s 

personal restraint petition does not fall within the exception to the statute of 

limitations on collateral attacks provided for in RCW 10.73.100(6) because 

this Court’s decisions in State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 

(2011) and In re Personal Restraint of Tsai, 183 Wn.2d 91, 351 P.3d 138 

(2015) did not overturn appellate precedent on the statutory right to be 

advised of the immigration consequences of a criminal conviction under  

RCW 10.40.200? 
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IV. STATEMENT OF THE CASE1 

 Petitioner, Alejandro Garcia Mendoza, was born in Mexico City, 

Mexico.  His parents brought him to the United States when he was only 13 

years old.  After coming to the United States, he attended Rose Hill Junior 

and Lake Washington High School in Kirkland, Washington.  Mr. Garcia 

married a United States citizen and the two started a family together.  The 

couple is happily married and are raising their twelve-year-old daughter 

together.  Mr. Garcia has worked hard to provide for his family over the 

years.  For the past seven years he has operated his own painting company.  

Mr. Garcia’s wife and daughter rely on him heavily for financial and 

emotional support, and Mr. Garcia is actively involved in his daughter’s 

life, frequently volunteering at her school.  Altogether, Mr. Garcia has lived 

in this country more than 20 years, albeit in undocumented status. 

  Like many youths, Mr. Garcia had run-ins with the law as a teenager 

and young adult.  Consequently, he was convicted of drug possession in the 

King County Superior Court in 2004 and 2005, respectively.  On March 27, 

2007, when Mr. Garcia was only 22 years old, he pleaded guilty to one count 

 
1 Unless noted otherwise, the facts contained herein are derived from the 
declaration of Alejandro Garcia Mendoza, dated October 3, 2018, and 
attached hereto as App. G, Exhibit (“Ex.”) A. 
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of possession of a controlled substance in this case for possessing small 

amounts of cocaine and methamphetamine for personal use.  On July 18, 

2007, Mr. Garcia was sentenced to 110 days in jail and ordered to pay fines 

and court costs.  Before Mr. Garcia pleaded guilty, his attorney, Rachel 

Forde, failed to advise him that the crime that he was pleading guilty to was 

a ground for inadmissibility to the United States, which would permanently 

prevent him from adjusting to lawful permanent resident status and prevent 

him from applying for cancellation of removal for non-permanent residents 

in deportation proceedings, one of the most important forms of relief 

available to longtime undocumented residents of the United States.  See 

App. G, Ex. B (“Declaration of Rachel Forde”); 8 U.S.C. § 

1182(a)(2)(A)(i)(II) (providing that a noncitizen who is convicted of a 

violation of any law relating to a controlled substance is inadmissible); 8 

U.S.C. § 1255(a) (providing that a noncitizen who is inadmissible to the 

United States is ineligible to adjust to lawful permanent resident status).  

Mr. Garcia is currently in deportation proceedings and his conviction in this 

case, as well as his convictions from King County present a bar to relief 

from removal in the form of cancellation of removal in immigration court. 

8 U.S.C. § 1229b(b)(1)(C) (providing that an individual who has been 

convicted of an offense listed in  § 1182(a)(2), including a controlled 

substance offense is ineligible to apply for cancellation of removal).  If 

--
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granted, this form of relief would permit Mr. Garcia to obtain lawful 

permanent resident status and remain in the United States with  his family.  

 On October 18, 2018, Mr. Garcia moved, under CrR 7.8, to 

withdraw his guilty plea in the Snohomish County Superior Court on the 

ground that he was not advised of the immigration consequences of his 

conviction in violation of his Sixth Amendment right to effective assistance 

of counsel as construed by the United States Supreme Court in Padilla v. 

Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d (2010), and on the 

alternative ground that he was eligible for relief under RCW 10.40.200 

independent of his eligibility for relief under Padilla.2  App. G.  Mr. Garcia 

argued that under the plain language of RCW 10.40.200, he was entitled to 

relief based on his attorney’s failure to advise him of the specific 

immigration consequences of his plea even without a showing of prejudice.  

App. E at 8 – 9.   

 The Superior Court transferred Mr. Garcia’s motion to Division I of 

the Washington Court of Appeals as a personal restraint petition on 

February 22, 2019.  App. C at 7.  In its decision transferring Mr. Garcia’s 

case, the Superior Court held that Mr. Garcia’s ineffective assistance of 

 
2 The State asserted in its briefing that Mr. Garcia added this argument to 
his original Sixth Amendment claim later in the litigation.  However, the 
statutory claim was raised in Mr. Garcia’s original motion.  See App. G at 
9, n.4. 
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counsel under Padilla failed because as a result of his two prior King County 

convictions, he could demonstrate neither deficient performance nor that he 

was prejudiced by counsel’s failure to advise him of the immigration 

consequences of his conviction.  See id. at 3 – 5.  The trial court did not 

address Mr. Garcia’s statutory claim.   

 On December 2, 2019, the Court of Appeals issued an unpublished 

decision denying Mr. Garcia’s personal restraint petition addressing only 

Mr. Garcia’s statutory claim without reaching his constitutional claim.  

App. A.  The Court found Mr. Garcia’s petition time-barred as a mixed 

petition, holding that while this Court’s decision in Tsai established that 

ineffective assistance claims under Padilla were not subject to the one-year 

time-bar on collateral attacks imposed by RCW 10.73.090 because Padilla 

constituted a significant change in the law within the meaning of RCW 

10.73.100(6), Mr. Garcia’s alternative claim for relief under RCW 

10.40.200 was time-barred because neither Padilla nor any subsequent 

Washington decision changed the law with respect to a defendant’s 

statutory right to be advised of the immigration consequences of a criminal 

conviction under RCW 10.40.200.  See id. at 5 – 7.  Mr. Garcia now seeks 

review of the Court of Appeals decision. 

 

V. ARGUMENT WHY REVIEW SHOULD BE GRANTED 
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 In determining whether a motion for discretionary review of a 

Court of Appeals decision dismissing a personal restraint petition should be 

granted, this Court applies the standards set forth in Rule 13.4(b) of the 

Rules of Appellate Procedure (“RAP”).  See RAP 13.5A(b).  Thus, a motion 

for discretionary review may be granted for any of the reasons set forth in 

RAP 13.4(b) pertaining to petitions for review.  Review should be granted 

in Mr. Garcia’s case because the decision of the Court of Appeals conflicts 

with the decisions of this Court and because this case presents a question of 

substantial public interest.  See RAP 13.4(b)(1); RAP 13.4(b)(4). 

A. The Court of Appeals Decision Conflicts with this 
Court’s Decisions Interpreting RCW 10.40.200 and 
RCW 10.73.100(6). 

 This Court may accept a petition for review where the decision of 

the Court of Appeals conflicts with a decision of this Court.  See RAP 

13.4(b)(1).  This Court should accept review of Mr. Garcia’s petition 

because the Court of Appeals decision conflicts with this Court’s holdings 

in State v. Sandoval, 171 Wn.2d 163, 168 (2011) and In re Personal 

Restraint of  Tsai, 183 Wn.2d 91 (2015), construing the statutory right to be 

advised of the immigration consequences of a criminal conviction under 

RCW 10.40.200, as well as this Court’s decisions defining the term 

“significant change in law” as used in RCW 10.73.100(6) which creates an 
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exception to the time limit on collateral attacks for claims based on 

significant material changes in the law.  See RAP 13.4(b)(1). 

 Mr. Garcia asserts that his statutory right to receive specific advice 

about the immigration consequences of his guilty plea under RCW 

10.40.200 was violated because while he received a general warning about 

the potential immigration consequences of a plea to a criminal offense, his 

defense attorney failed to apply RCW 10.40.200 to his case and provide him 

with specific advice about the impact of his conviction on his immigration 

status and ability to remain in the United States.   

The Court of Appeals held that Mr. Garcia’s claim under RCW 

10.40.200 was time-barred under RCW 10.73.090 because while this 

Court’s decision in In re Personal Restraint of Tsai exempts claims of 

ineffective assistance of counsel based on failure to advise of immigration 

consequences under Padilla from the time limit on collateral attacks, it does 

not exempt claims under RCW 10.40.200 from the time limit because there 

has been no significant change in law pertaining to the construction and 

application of RCW 10.40.200 that would bring such claims within the 

exception to the time limit set forth in RCW 10.73.100(6).  Specifically, 

the Court of Appeals found that this Court’s post-Padilla decisions did not 

constitute a significant change in law within the meaning of RCW 

10.73.100(6) with respect to the interpretation of RCW 10.40.200.  In so 
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holding, the Court of Appeals misconstrued this Court’s decisions in State 

v. Sandoval and In re Personal Restraint of Tsai, which overturned older 

interpretations of RCW 10.40.200, as well as the decisions of this Court 

defining what constitutes a “significant change in law” for purposes of the 

exception to the time limit on collateral attacks provided for in RCW 

10.73.100(6). 

RCW 10.73.100(6) provides that the time limit specified in RCW 

10.73.090 does not apply to a petition or motion that is based solely on the 

fact that: 

There has been a significant change in the law, whether 
substantive or procedural, which is material to the 
conviction, sentence, or other order entered in a criminal or 
civil proceeding instituted by the state or local government, 
and either the legislature has expressly provided that the 
change in the law is to be applied retroactively, or a court, in 
interpreting a change in law that lacks express legislative 
intent regarding retroactive application, determines that 
sufficient reasons exist to require retroactive application of 
the changed legal standard. 
 

RCW 10.73.100(6).  This Court has held time and time again, that a 

decision constitutes a “significant change in the law” for purposes of RCW 

10.73.100(6) when it “has effectively overturned a prior appellate decision 

that was originally determinative of a material issue.”  See In re Personal 

Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206 (2000).  “One test 

to determine whether an appellate decision represents a significant change 
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in law is whether the defendant could have argued this issue before 

publication of the decision.”  In re Personal Restraint of Stoudmire, 145 

Wn.2d 258, 264, 36 P.3d 1005 (2001).   

Under this standard, it is clear that the change in law effected by 

Padilla and subsequent Washington decisions construing that case also 

effected a change in the construction and application of RCW 10.40.200.   

Prior to Padilla courts in Washington uniformly rejected claims under 

RCW 10.40.200 where the boilerplate advisement was read to the 

defendant and no other immigration advice was given.  An example of how 

Washington courts construed RCW 10.40.200, prior to the sea change 

effected by Padilla and its progeny is found in State v. Holley, 75 Wn. App. 

191, 876 P.2d 973 (1985).  The decision in that case makes clear that the 

only factor that courts considered in determining whether a violation of 

RCW 10.40.200 occurred is whether the boilerplate statutory warning 

found in a statement of defendant on plea of guilty was read to the 

defendant.  After finding that the defendant in Holley submitted sufficient 

evidence to rebut the presumption resulting from the presence of the 

immigration warning in his plea statement, the court explained as follows: 

Thus, he is entitled to a hearing to attempt to persuade the trial 
court by a preponderance of the evidence, that he did not 
receive the statutory warnings . . . Therefore, we remand this 
matter to the [trial court] to determine whether: (1) defense 
counsel advised Holley not to read paragraph 17 of the 
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statement of defendant on plea of guilty; (2) Holley, acting on 
the advice of counsel, in fact did not read paragraph 17; (3) 
Holley was advised of the possibility of deportation any other 
way; and (4) deportation is a collateral consequence of 
Holley’s convictions . . . . 

 
Id. at 201.  The foregoing passage demonstrates that prior to Padilla 

Washington courts construed RCW 10.40.200 to be satisfied where a 

defendant was read the boilerplate advisement in a plea form.  As a 

consequence, a defendant who had the statutory immigration advisement 

read to him from his plea form during his plea proceedings had no basis to 

raise a claim for relief under RCW 10.40.200. 

As late as 2013,  Division II of the Court of Appeals held in State 

v. Martinez-Leon, 174 Wn. App. 753, 300 P.3d 481 (2013), that a reading 

of the boilerplate immigration advisement was sufficient to satisfy the 

requirements of RCW 10.40.200 before Padilla was decided: 

And, unlike Littlefair, Martinez-Leon signed a statement on 
the plea of guilty that provided, “If I am not a citizen of the 
United States, a plea of guilty to an offense punishable as a 
crime under state law is grounds for deportation, exclusion 
from admission to the United States, or denial of 
naturalization pursuant to the laws of the United States.” . . . 
Although Martinez-Leon’s defense counsel did not 
specifically advise him that a 365-day sentence on his assault 
conviction would result in definite deportation under United 
States immigration laws, such an obligation was not required 
before Padilla. 

Id. at 762; see also In re Personal Restraint of Yim, 139 Wn.2d 581, 590, 

989 P.2d 512 (1999) (reading of standard plea statement warning was 

-- --- --------------------
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sufficient to notify defendant “that there was a risk of deportation”);  State 

v. Jamison, 105 Wn. App. 572, 594, 20 P.3d 1010 (2001) (finding that 

defendant was adequately warned under RCW 10.40.200 where the 

statement of defendant contained a standard advisement and prosecutor 

asked “Do you understand that if you are not a citizen . . . that this guilty 

plea will affect your ability to be in the United States?”).   

Padilla and subsequent Washington decisions construing that case 

marked a departure from the line of cases holding that merely advising a 

defendant in general terms of possible immigration consequences is 

enough to satisfy RCW 10.40.200.  In Sandoval, this Court held that the 

presence of a standard advisement in a plea statement is not enough to 

establish that counsel’s duties under Padilla were satisfied.  Sandoval, 171 

Wn.2d at 173.  The Court explained in Sandoval that a reading of the 

standard advisement was not enough to save counsel’s deficient advice 

about immigration consequences.  See id.  Then, in In re Personal Restraint 

of Tsai, this Court held that the boilerplate advisement found in 

Washington’s form plea statements was not itself the advice required by 

RCW 10.40.200 and that the statute gives noncitizens the “unequivocal 

right to advice regarding immigration consequences” and requires defense 

counsel to research and apply RCW 10.40.200 to his or her client’s case.  

See Tsai, 183 Wn. 2d at 101.  The Court reasoned:   
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Our legislature did [in 1983] what Padilla did in 2010—it 
rejected the direct-versus collateral distinction as applied to 
immigration consequences, declaring that a noncitizen 
defendant must be warned of immigration consequences 
before pleading guilty.  To give effect to this statute, the 
standard plea form in CrR 4.2 was promptly amended to 
include a statement warning noncitizen defendants of 
possible immigration consequences.  That warning 
statement is not, itself, the required advice; it merely creates 
a rebuttable presumption that the defendant has been 
properly advised. 
 
RCW 10.40.200’s plain language gives noncitizen 
defendants the unequivocal right to advice regarding 
immigration consequences and necessarily imposes a 
correlative duty on defense counsel to ensure that advice is 
provided. . . .While defense counsel’s duty to advise 
regarding immigration consequences is imposed by statute, 
reasonable conduct for an attorney includes carrying out the 
duty to research the relevant law.  In many cases defense 
counsel’s failure to fulfill his or her statutory duty may be 
due to an unreasonable failure to research or apply RCW 
10.40.200, and there is no conceivable tactical or strategic 
purpose for such a failure. 
 

Tsai, 183 Wn.2d at 101 – 102 (emphasis added); (internal citations and 

quotation marks omitted).  In so holding, this Court expressly overruled 

prior cases holding that a general advisement about immigration 

consequences is sufficient to satisfy RCW 10.40.200 and clarified that the 

statute requires defense counsel to research the immigration consequences 

of each particular case and provide clients with case-specific immigration 

advice.  See id. at 106 – 07.  (“Padilla superseded the theory underlying 

these decisions—that ‘anything short of an affirmative misrepresentation 
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by counsel of the plea’s deportation consequences could not support the 

plea’s withdrawal. . . . This was a significant change in Washington law.”).  

The language of this Court’s decision in Tsai makes clear that RCW 

10.40.200 itself, separate and apart from the Sixth Amendment’s 

requirements, imposes a duty on counsel to research and advise a defendant 

of the specific immigration consequences of his or her guilty plea and not 

just parrot the warning found in the statement of defendant on plea of 

guilty.  This is a material departure from the way that RCW 10.40.200 was 

interpreted by Washington courts before Padilla.    

Consequently, because the change in law effected by Padilla and 

Tsai also effected a change in law on the construction and application of 

RCW 10.40.200, litigants whose cases became final before Tsai was 

decided should be permitted to raise claims under RCW 10.40.200 after 

the expiration of the one year time limit on collateral attacks pursuant to 

the exemption set forth in RCW 10.73.100(6). 

Prior to the issuance of the decisions in Padilla, Sandoval, and Tsai, 

Mr. Garcia was precluded from arguing that a violation of RCW 10.40.200 

occurred in his case, because under the holdings of cases like Holley, Yim, 

and Jamison having the boilerplate warning in his statement of defendant 

on plea of guilty read to him by his attorney was sufficient to satisfy RCW 

10.40.200.  However, after the issuance of the decision in Tsai, it became 
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clear that such advice was not sufficient to satisfy the requirements of 

RCW 10.40.200, and that his attorney was required to research and apply 

RCW 10.40.200 to Mr. Garcia’s specific case, which she failed to do.  See 

Tsai, 183 Wn.2d at 102.  Thus, by overturning precedent that would have 

precluded him from arguing that a violation of RCW 10.40.200 occurred 

in his case, Tsai constituted a material change in law that is retroactively 

applicable to Mr. Garcia’s case for purposes of the exemption from the 

time-bar set forth in RCW 10.73.100(6).   

The Court of Appeals in this case held that neither Padilla nor 

Sandoval and Tsai changed the interpretation of RCW 10.40.200, but that 

holding stands in direct conflict with this Court’s decisions on what 

constitutes a significant change in the law within the meaning of RCW 

10.73.100(6) and the plain language of Tsai.  Never before Tsai had this 

Court held that RCW 10.40.200 requires criminal defense counsel to 

advise a client about the specific immigration consequences of a conviction 

instead of simply reading the general immigration warning.  Indeed, 

decisions like Holley, Yim, and Jamison, expressly precluded Mr. Garcia 

from arguing that he had a statutory right to case-specific immigration 

advice under RCW 10.40.200.  Thus, Tsai changed the interpretation of 

RCW 10.40.200 and overturned prior appellate precedent that prevented 

defendants who received a one-size-fits-all immigration warning  in their 
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plea statements from raising claims under RCW 10.40.200.   As such, 

under this Court’s precedents, Tsai constituted a significant change in the 

law for purposes of RCW 10.73.100(6).  See In re Personal Restraint of 

Light-Roth, 191 Wn.2d 328, 334, 422 P.3d 444 (2018) (“A “significant 

change in the law” is likely to have occurred if the defendant was unable 

to argue the issue in question before publication of the intervening 

decision.”).  Because the Court of Appeals decision in this case conflicts 

with the decisions of this Court, the Court should grant review in Mr. 

Garcia’s case pursuant to RAP 13.4(b)(1). 

B. Mr. Garcia’s Case Presents a Question of Substantial 
Public Interest. 

 
This Court should also grant review under RAP 13.4(b)(4) because 

Mr. Garcia’s case presents a question of substantial public interest.  In In 

re Personal Restraint of Tsai, this Court stated the following in support of 

its holding:   

This case is not a faceless one that bears no consequences.  
Numerous noncitizen defendants have benefited from the clear 
statutory requirement that defense counsel has a duty to advise 
them about the immigration consequences of pleading guilty.  
However, numerous meritorious claims that defense counsel 
unreasonably failed to fulfill this duty have been rejected based 
on the mistaken belief that RCW 10.40.200 has no constitutional 
implications.  Now that this mistaken belief has finally been 
corrected, holding such meritorious claims procedurally barred 
would deprive many others of the opportunity to have the merits 
of their constitutional claims reviewed. 
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Tsai, 183 Wn.2d at 108 (emphasis added).  As this Court acknowledged in 

Tsai, immigration consequences flowing from criminal convictions 

concern numerous criminal defendants in Washington, so many, in fact, 

that in 1983 the state Legislature enacted RCW 10.40.200, which this 

Court construed in Tsai to require criminal defense attorneys to provide 

specific immigration advice to a client before advising the client to plead 

guilty.  This Court clearly viewed the right to immigration advice under 

RCW 10.40.200 to be a statutory right, separate and apart from any 

constitutional right to effective assistance of counsel, calling the right 

“unequivocal.”  Id. at 102.  The statute that created the unequivocal right 

to immigration advice, also provides that relief is appropriate without a 

showing of prejudice where a defendant who has pleaded guilty later 

establishes that the guilty plea in fact carried immigration consequences.  

See In re Personal Restraint of Peters, 50 Wn. App. 702, 705 , 750 P.2d 

463 (1998) (“After this date, if a defendant is not advised as required by 

RCW 10.40.200(2) and shows that conviction of the offense to which a 

guilty plea was entered may lead to deportation, the court “shall vacate the 

judgment” and permit the withdrawal of the plea.”).   

However, before this Court’s decision in Tsai, RCW 10.40.200 was 

construed narrowly by Washington Courts to only permit vacatur and 

withdrawal of a guilty plea where the standard immigration warning was 
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not read to the defendant.  See  Holley, 75 Wn. App. at 201.  This Court’s 

holding in Tsai corrected that erroneous construction, and held that the 

advice contained in the standard plea warning is not itself the required 

advice, and that a statutory violation occurs where counsel fails to research 

and apply the statute to his or her client’s particular case. See Tsai.  Now 

that this Court has established that a violation of RCW 10.40.200 occurs 

whenever a defense attorney fails to research RCW 10.40.200 and provide 

his or her client with case-specific immigration advice, it would be 

fundamentally unfair to deny relief to an entire class of criminal defendants 

who did not have the benefit of this Court’s construction of RCW 

10.40.200 in Tsai before the time limit to collaterally attack their 

convictions had expired. 

The availability of relief under 10.40.200 is particularly important 

to defendants like Mr. Garcia who pleaded guilty to more than one 

deportable offense, like simple drug possession, without being advised of 

the immigration consequences of their convictions and only later learned 

that their convictions resulted in devastating immigration consequences.  

Unfortunately, this is not an uncommon occurrence.  See e.g., State v. 

Littlefair, 112 Wn. App. 749, 755, 59 P.3d 116 (2002) (defendant did not 

learn of immigration consequences for more than two years after 

conviction); Tsai, 183 Wn.2d at 97 (defendant did not learn of immigration 
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consequences until more than a year after his conviction).  This is 

especially so  where for many years, our State’s laws made it so that even 

a misdemeanor offense, like theft in the third degree, could render a 

defendant an aggravated felon under the immigration laws, making the 

defendant deportable from the United States and ineligible for 

discretionary forms of relief from deportation in immigration court, and 

defendants pleaded guilty to multiple misdemeanors or other petty 

offenses, without being advised of the devastating immigration 

consequences they carried.  See RCW 9A.20.021; Laws of 2011, Chapter 

96, § 1.  RCW 10.40.200, which creates an unequivocal right to relief 

without a showing of prejudice in these types of situations, is the only 

mechanism for such defendants to ameliorate the immigration 

consequences of their convictions and escape the harsh consequence of 

deportation.  See Matter of Thomas and Thompson, 27 I&N Dec. 674 

(A.G. 2019) (holding that state post-conviction relief will only be given 

full faith and credit for immigration purposes where the relief is based on 

a substantive or procedural defect underlying the criminal proceedings).   

The need for relief from poorly counseled convictions resulting in 

adverse immigration consequences is greater now than it has ever been 

before, as multitudes of longtime Washington residents, like Mr. Garcia 

Mendoza, are being deported as a result of old petty convictions committed 



 

19 

 

in their youth.  See Matt Driscol, Fear Grips Cambodian Communities who 

fled here to Escape Genocide – They’re Trying to Deport Me.  Tacoma 

News Tribune (May 16, 2019), 

https://www.thenewstribune.com/news/local/news-columns-blogs/matt-

driscoll/article230266884.html; Nina Shapiro, “He’s Mexican.  She’s 

American.  Deportation Forced this Washington Family to Make a Choice. 

The Seattle Times (July 27, 2018), https://www.seattletimes.com/seattle-

news/hes-mexican-shes-american-a-deportation-order-left-this-

washington-state-family-with-a-difficult-choice/.  This Court’s decision in 

Tsai, was a good first step toward correcting the flaws in Washington 

precedent that allowed convictions entered in violation of RCW 10.40.200 

to stand.  Mr. Garcia’s case presents the Court with an opportunity to 

ensure that relief under RCW 10.40.200 is available to those who need it 

most.  Because Mr. Garcia’s case presents a question of substantial public 

interest, this Court should grant review in this case pursuant to RAP 

13.4(b)(4). 

VI.  CONCLUSION 

 For the foregoing reasons, the Court should accept Mr. Garcia’s 

petition for review.   
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DATED this 30th day of December 2019. 

 
Respectfully submitted, 

 
    BLACK LAW, PLLC 

 
s/Teymur Askerov 

    Teymur Askerov, WSBA No. 45391 
Attorneys for Alejandro Garcia Mendoza 

 705 Second Avenue, Suite 1111 
Seattle, WA 98104 
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ANDRUS, J. - Alejandro Garcia-Mendoza seeks relief from his 2006 

conviction for possession of a controlled substance, a crime to which he pleaded 

guilty. In this personal restraint petition, Garcia-Mendoza argues that he was 

deprived of his Sixth Amendment right to counsel under Padilla v. Kentucky. 559 

U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010), because defense counsel 

did not inform him of the immigration consequences of pleading guilty outside of 

the standard form plea agreement. He also argues that he was deprived of a 

statutory right to be informed of the immigration consequences of pleading guilty 

under RCW 10.40.200. Although the former claim is timely, the latter is time

barred. We thus dismiss Garcia-Mendoza's petition as time-barred. 

FACTS 

Alejandro Garcia-Mendoza moved to the United States from Mexico with 

his parents in 1998, when he was 13 years old. Although his wife and daughter 

are citizens of the United States, Garcia-Mendoza never became a United States 

citizen. 



No. 79621-6-1/2 

On September 19, 2006, the State charged Garcia-Mendoza with one count 
. 

of possession of a controlled substance. On March 27, 2007, Garcia-Mendoza 

pleaded guilty to the crime and agreed to a 110-day sentence and 12 months' 

community custody. Subsection (r) to the Defendant's Statement said: "If I am not 

a citizen of the United States, a plea of guilty to an offense punishable as a crime 

under state law is grounds for deportation, exclusion from admission to the United 

States, or denial of naturalization pursuant to the laws of the United States." 

On July 19, 2007, the court accepted Garcia-Mendoza's plea and 

sentenced him to 110 days in confinement. On October 18, 2018, Garcia

Mendoza moved to withdraw his guilty plea, initially arguing that he was deprived 

of his Sixth Amendment right to counsel because defense counsel failed to inform 

him of the immigration consequences of entering a plea of guilty. He 

acknowledged that his petition was over the one-year time limit of RCW 10.73.090 

but argued that Padilla v. Kentucky was a significant change in the law and made 

his petition timely under RCW 10.73.100(6). At the time he moved to withdraw his 

guilty plea, Garcia-Mendoza was in deportation proceedings. 

On November 15, 2018, the State filed a motion to transfer Garcia

Mendoza's motion for relief from judgment to the Court of Appeals for 

consideration as a personal restraint petition. It conceded that in light of Padilla, 

Garcia-Mendoza's claim was not time-barred by RCW 10.73.090. In Garcia

Mendoza's response to the State's motion to transfer, he alleged that he was also 

entitled to withdraw his conviction because he did not receive adequate advice 

about the immigration consequences of his conviction as he claims are now 

- 2 -
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required by RCW 10.40.200. The State argued that Garcia-Mendoza's RCW 

10.40.200 claim was time-barred and rendered his entire motion untimely. 

On February 22, 2019, the trial court issued an order transferring Garcia

Mendoza's motion to this court. In its transfer order, the trial court found that 

Garcia-Mendoza's ineffective assistance claim was not subject to the time bar, but 

it did not address Garcia-Mendoza's second claim. 

ANALYSIS 

RCW 10. 73.090( 1) states that "No petition or motion for collateral attack on 

a judgment and sentence in a criminal case may be filed more than one year after 

the judgment becomes final if the judgment and sentence is valid on its face and 

was rendered by a court of competent jurisdiction." A petitioner, however, may 

overcome the one-year time bar by demonstrating that all of his claims fall under 

an exception outlined in RCW 10.93.100, including showing a "significant change 

in the law, whether substantive or procedural, which is material to the conviction 

[or] sentence .... " RCW 10.73.100(6). Our courts have repeatedly said that "a 

personal restraint petition is exempt from the one-year time limit of RCW 10. 73.090 

under RCW 10.73.100 only if all asserted grounds for relief in the petition fall within 

an exception set forth in RCW 10.73.100." In re Pers. Restraint of Hankerson, 149 

Wn.2d 695, 699-700, 72 P.3d 703 (2003) (emphasis added); see also In re Pers. 

Restraint of Stoudmire, 141 Wn.2d 342, 5 P.3d 1240 (2000). If one or more of the 

grounds asserted falls within an exception but one or more do not, then the petition 

is a "mixed petition" and must be dismissed. Hankerson, 149 Wn.2d at 700. 

-3-
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In the present case, the State initially conceded that Garcia-Mendoza's 

ineffective assistance claim was not time-barred. But it argues that Garcia

Mendoza's RCW 10.40.200 claim, which he added later, is time-barred and that 

Garcia-Mendoza's petition should now be dismissed in its entirety as a mixed 

petition. Because the State conceded that Garcia-Mendoza's ineffective 

assistance is not time-barred, we will focus our analysis on Garcia-Mendoza's 

RCW 10.40.200 claim. 

Our courts have held that a significant change in the law under RCW 

10. 73.100(6) occurs "when an intervening appellate decision overturns a prior 

appellate decision that was determinative of a material issue." In re Pers. Restraint 

of Light-Roth, 191 Wn.2d 328,333,422 P.3d 444 (2018) (internal quotation marks 

omitted) (quoting State v. Miller, 185 Wn.2d 111, 114, 371 P.3d 528 (2016)). But 

"An intervening appellate decision that settles a point of law without overturning 

prior precedent or simply applies settled law to new facts does not constitute a 

significant change in the law." ill at 333-34. "One test to determine whether an 

appellate decision represents a significant change in the law is whether the 

defendant could have argued this issue before publication of the decision." In re 

Pers. Restraint of Stoudmire, 145 Wn.2d 258,264, 36 P.3d 1005 (2001). 

Garcia-Mendoza asserts that he did not receive the statutory advice 

required by RCW 10.40.200(2). The statute provides in part: 

Prior to acceptance of a plea of guilty to any offense punishable as 
a crime under state law, . . . the court shall determine that the 
defendant has been advised of the following potential consequences 
of conviction for a defendant who is not a citizen of the United States: 
Deportation, exclusion from admission to the United States, or denial 
of naturalization pursuant to the laws of the United States. 
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A defendant who did not receive this advice is statutorily entitled to withdraw his 

guilty plea. RCW 10.40.200(2). The statute also states, however, . that any 

defendant signing a guilty plea statement containing the statutory advisement 

"shall be presumed to have received the required advisement.''. RCW 
: 

10.40.200(2). 
i 

Garcia-Mendoza argues that before Padilla, he had no statute~ claim to 

withdraw his plea because he signed a guilty plea statement containing the general 

deportation warning. He contends, however, that the Washington Supreme Court 

expanded his statutory right to withdraw a plea to circumstances in which defense 

counsel failed to provide adequate legal advice on the immigration consequences 

of a plea. In other words, he contends that his attorney's lack of adequate 

immigration advice triggered the statute, regardless of whether that representation 

met the Sixth Amendment test for ineffective assistance of counsel under 

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 

Garcia-Mendoza bases this argument on State v. Sandoval, 171 Wn.2d 

163, 249 P.3d 1015 (2011) and In re Personal Restraint of Tsai, 183 Wn.2d 91, 

351 P.3d 138 (2015). He contends that these two cases, decided after Padilla, 

held that the defendant has a statutory right under RCW 10.40.200 to withdraw a 

plea any time defense counsel failed to adequately inform that defendant of the 

possible immigration consequences of pleading guilty. We disagree with this 

reading of Sandoval and Tsai. 

In Sandoval, the defendant, a noncitizen permanent resident of the United 

States, was informed of the immigration consequences of pleading guilty but was 
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also told by defense counsel that he would have "sufficient time to retain proper 

immigration counsel to ameliorate any potential immigration consequences of his 

guilty plea." 171 Wn.2d at 167. Despite defense counsel's assertion otherwise, 

the United States Customs and Border Protection commenced deportation 

proceedings against the defendant before his release from jail. kl at 168. 

After the United States Supreme Court issued Padilla, our Supreme Court 

rejected the State's argument that the statutory warnings required by RCW 

10.40.200(2) cured the misinformation provided by defense counsel. kl at 174 

("Just as Padilla's lawyer incorrectly dismissed the risks of deportation, Sandoval's 

counsel's categorical assurances nullified the constitutionally required advice 

about the deportation consequence of pleading guilty."). It further found that the 

court-provided statutory warnings in RCW 10.40.200 "do not excuse defense 

attorneys from providing the requisite warnings. Rather, for the Court, these plea

form warnings underscored how critical it is for counsel to inform her noncitizen 

client that he faces a risk of deportation." kl at 173 (internal quotation marks 

omitted) (quoting Padilla, 130 U.S. at 1486). The Sandoval court concluded that 

defense counsel's performance during the plea process was ineffective because it 

fell below an objective standard of reasonableness and that the defendant was 

prejudiced by this representation. kl at 174. The case did not rest on any new 

interpretation of RCW 10.40.200. 

Similarly, in Tsai, two petitioners each argued that their counsel had not 

informed them of the immigration consequences of pleading guilty and moved to 

withdraw their pleas in light of Padilla and Sandoval. 183 Wn.2d at 97-98. In 
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analyzing whether Padilla should apply retroactively on collateral review under 

Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989), our 

Supreme Court stated that RCW 10.40.200 "gives non citizen defendants the 

unequivocal right to advice regarding immigration consequences and necessarily 

imposes a correlative duty on defense counsel to ensure that advice is provided." 

Tsai, 183 Wn.2d at 101. It held that there is no conceivable tactical or strategic 

purpose for defense counsel to fail to ensure that the mandatory warnings set out 

in RCW 10.40.200 are given to a client. & at 102. It thus concluded that Padilla 

was a "garden-variety" application of the Strickland test that "simply refines the 

scope of defense counsel's constitutional duties as applied to a specific fact 

pattern." .!!tat 103. The court concluded that because Padilla was not a "new 

rule" under Teague, it applied retroactively to cases on collateral review . .!!t 

Our Supreme Court went on to hold that Padilla nevertheless effected a 

significant change in Washington law for purposes of RCW 10.73.100(6). Prior to 

Padilla, anything short of an affirmative misrepresentation by counsel of the 

immigration consequences of pleading guilty could not support the plea's 

withdrawal. & at 107. After Padilla, defense counsel's failure to provide any 

immigration advice could support withdrawal of a plea. .!!t As a result of this 

analysis, the Court determined that one of the two defendants was entitled to an 

evidentiary hearing on his personal restraint petition to determine if he received 

effective assistance of counsel when deciding to plead guilty. .!!t But the court 

dismissed the second defendant's petition because he had failed to file a timely 
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motion to withdraw his guilty plea and failed to appeal the trial court's denial of that 

motion. kL. at 108. 

Again, nothing in Tsai involved a change to our courts' interpretation of 

RCW 10.40.200. The sole claim was constitution9lly ineffective assistance of 

counsel under Strickland. Tsai did not address whether either defendant had a 

statutory right to withdraw their pleas. The cases on which Garcia-Mendoza relies 

do not support his argument that there has been a significant change in the law 

under RCW 10.40.200. 

Garcia-Mendoza's constitutional claim based on Padilla was not time

barred but his second statutory claim based on RCW 10.40.200 is time-barred 

under RCW 10.73.090. We thus dismiss Garcia-Mendoza's petition as mixed and 

decline to address the merits of Garcia-Mendoza's ineffective assistance claim. 

WE CONCUR: 
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SNOHOMISH COUNTY SUPERIOR COURT 

STATE OF WASHINGTON 

ST A TE OF WASHING TON 

Plaintiff, 

Case No.: 06-1-02314-0 

VS. ORDER AMENDING ORDER 
TRANSFERRING MOTION 

GARCIA-MENDOZA, ALEJANDRO 

Defendant. 

FOR RELIEF FROM JUDGMENT 

(Clerk's Action Required) 

The Court amends the Order Transferring Motion for Relief from Judgment as follows: 

Page 5, line 18, add the following after the word "charge": 

Washington State Adult Sentencing Guidelines Manual 2006, pages III-57 and III-272. 

The clerk of this court shall transmit copies of this order to the Comi of Appeals. 

Dated this 26th day of February, 2019. 

Linda C. Krese 
Judge 
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SNOHOMISH COUNTY SUPERIOR COURT 

STATE OF WASHINGTON 

STATE OF WASHINGTON 

Plaintiff, 

Case No.: 06-1-02314-0 

11 vs. ORDER TRANSFERRING MOTION 
FOR RELIEF FROM JUDGMENT 

12 GARCIA-MENDOZA, ALEJANDRO 
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Defendant. (Clerk's Action Required) 

This matter came before the court on the defendant's motion to withdraw guilty plea and 

the state's motion to transfer the motion to withdraw guilty plea to the Court of Appeals. The 

court heard argument of counsel and has reviewed the records and files herein, including each 

party's motion, the response of the opposing party and any reply. The court enters the following: 

DISCUSSION 

The defendant, Alexandro Garcia-Mendoza, moves this court to allow him to withdraw 

his guilty plea to one count of Possession of a Controlled Substance, entered in this case on 

March 27, 2007. The defendant asserts that he received ineffective assistance of counsel at the 

time he entered his plea because he was not advised by his attorney at the time that a conviction 
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on this charge would make him automatically inadmissible to the United States, preclude him 

from becoming a lawful permanent resident in the future, and make him ineligible to apply for 

cancellation of removal from deportation in immigration court. He further states that he "would 

have refused to plead guilty ifl had known the serious consequences of doing so." 

The Statement of Defendant on Plea of Guilty, signed by Mr. Garcia-Mendoza at the tim 

he entered his plea of guilty, specially sets forth at paragraph 6(r) the possible consequences of 

pleading guilty if the defendant was not a citizen of the United States. In addition, the court 

reviewed these possible consequences with the defendant at the time he entered his plea. The 

enumerated consequences include that the plea of guilty may be "grounds for deportation, 

exclusion from admission to the United States, or denial of naturalization." 

Mr. Mendoza in his declaration filed in support of this motion states that his attorney at 

the time of entry of his plea "failed to advise me that my conviction in this case would bar me 

from applying for cancellation of removal for non-permanent residents in immigration court and 

becoming a lawful permanent resident in the future." He further states that he is aware of the 

provisions of paragraph 6(r), but that his attorney did not explain these immigration 

consequences to him. 

Rachel Forde, Mr. Mendoza's attorney at the time of entry of his plea, filed a declaration 

in support of his motion in which she states that she does not "recall the immigration advice that 

I gave to Mr. Garcia before he pleaded guilty in this case, although I was aware of his 

immigration status." She goes on to state that, "my general practice was to read the standard 

immigration warning contained in the statement of defendant on plea of guilty with my client." 

According to Ms. Forde, at some point in her practice she began contacting the Washington 
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Defender Association's Immigration Project (WDAIP) for immigration advice on behalf of non

citizen clients. However, in this case, she has no record of such a communication on the 

defendant's behalf and no record or recollection of any specific advice she may have provided to 

him. 

In response to Mr. Garcia-Mendoza's motion, the state has filed a motion to transfer this 

matter to the Court of Appeals as a personal restraint petition pursuant to CrR 7.8(c)(2), which 

requires the trial court to transfer a post-conviction motion for relief from judgment to the Court 

of Appeals for consideration as a personal restraint petition "unless the court determines that the 

motion is not barred by RCW 10.73.090 and either (i) the defendant has made a substantial 

showing that he or she is entitled to relief or (ii) resolution of the motion will require a factual 

hearing." 

RCW 10.73.090(1) requires that a motion to vacate judgments be filed within one year 

after the judgment becomes final. This motion has been filed outside that time limit. However, 

the state concedes that, pursuant to In re Tsai, 183 Wd.2d. 91,351 P.3d 138 (2015), the time 

limit does not apply to this case because there has been a significant change in the law which is 

applicable retroactively based on the United States Supreme Court's decision in Padilla v. 

Kentucky, 559 U.S. 356, 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010). That case held that the duties 

of defense counsel include providing advice regarding immigration consequences of a guilty ple 

and that failure to provide such advice can constitute ineffective assistances of counsel. Padilla, 

559 U.S. at 365-66. 

The state takes the position that the defendant has not demonstrated his guilty plea 

resulted from ineffective assistance of counsel in that he has not demonstrated that counsel's 
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performance was deficient. The defendant acknowledges that he was warned that a guilty plea 

could result in deportation, exclusion from admission if he left the United States, and denial of 

naturalization. There is no evidence that he was informed that a foreign national with a drug 

conviction is ineligible for cancellation of removal. However, at the time of his guilty plea, the 

defendant already had two prior drug convictions. Therefore, the present plea of guilty did not 

change his status with regard to the consequences. No additional consequences applied because 

of this conviction. 

The state also asserts that the defendant has not demonstrated prejudice. In order to 

demonstrate prejudice, "the defendant must show that there is a reasonable probability that, but 

for counsel's errors, he would not have pleaded guilty and would have insisted on going to trial," 

Hill v. Lockhart, 474 U.S. 52, 59, 100 S.Ct. 366, 88 L.Ed.2d. 203 (1985). He must also 

demonstrate that such a decision would have been rational under the circumstances, Padilla, 559 

U.S. at 372. To establish prejudice the defendant cannot rely solely on his own assertions but 

must present some contemporaneous evidence to support his claim. Lee v. United States, U.S 

_, 137 S.Ct. 1958, 198 L.Ed. 476 (2017) 

In this case, by pleading guilty, the defendant avoided facing two additional felony 

charges of bail jumping based on his failures to appear as required in this case on December 21, 

2006, and February 22, 2007. In addition, based on the affidavit of probable cause in this case, 

the state's case on the charge of possession of controlled substance appeared to be strong. 

Therefore, the defendant not only faced a strong likelihood of conviction on the charge to which 

he pleaded guilty, but the possibility of being found guilty of two other felony charges as well. 

This situation is distinguishable from the situation in Lee, where the defendant presented 
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contemporaneous evidence demonstrating his concern about the impact of a guilty plea on his 

immigration status and received advice that a finding of guilt would not subject him to the risk o 

deportation. Lee, 137 S.Ct. at 1963 

In this case, there is no contemporaneous evidence to support the claim that the defendant 

would not have accepted the state's plea offer had he been told that a finding of guilt would 

definitely impact his immigration status. In fact, the defendant's immigration status was not 

changed by the finding of guilt in this case. However, if he rejected the plea offer, he would 

have been subject to the possibility (perhaps probability) of being found guilty of three felony 

charges, rather than only one. The defendant's standard range on his plea to one count of 

possession of a controlled substance was zero to six months of confinement. A finding of guilt 

on even one of the bail jumping charges alone would have subjected him to a standard range of 

four to twelve months. One bail jumping charge plus the controlled substance charge would 

have resulted in a standard range of nine to twelve months on the bail jumping charge and six to 

eighteen on the controlled substance charge. If he was found guilty of all three, he would have 

faced standard ranges of twelve to sixteen months on each bail jumping count and six to eighteen 

on the controlled substance count. In other words, if Mr. Garcia-Mendoza was found guilty of 

all three counts that the state could have taken to trial, he would have faced a prison sentence of 

at least 12 months and a day unless the court found grounds for an exceptional sentence 

downward. Thus the defendant had a strong reason to accept the state's offer to forego filing 

additional charges if he pleaded guilty to one count of possession of controlled substance. 

The defendant has not established that but for the alleged failure to advise him 

specifically of the effect of his guilty plea, he would not have pleaded guilty. Fmiher, he has not 
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established that a plea of guilty to this charge impacted his ability to obtain a cancellation of 

removal. 

The third factor for the court to consider is whether resolution of the motion requires a 

factual hearing. Based on the record before the court, a factual hearing is not required because 

the defendant has not set forth a sufficient basis to justify relief. The primary purpose of a 

factual hearing would be to resolve factual disputes. The affidavits submitted by the defendant 

do not raise any relevant issues of fact to resolve because he has not presented any 

contemporaneous evidence to substantiate his current claim that he would not have pleaded 

guilty under the circumstances at the time had he received more detailed advice regarding the 

immigration consequences of his plea. 

CONCLUSIONS OF LAW 

For the reasons stated above, the court enters the following conclusions of law: 

1. The defendant's motion is not time barred by RCW 10.73.090. 

2. The defendant has not made a substantial showing the he is entitled to relief. 

3. Resolution of the defendant's motion will not require a factual hearing. 

ORDER 

1. Pursuant to CrR 7.8(c)(2), the defendant's Motion to Withdraw Guilty Plea is 

transferred to the Court of Appeals for consideration as a personal restraint petition. 

2. The clerk of this court shall transmit copies of the following to the Court of Appeals: 

a. This Order; 

b. Defendant's Motion to Withdraw Guilty Plea (filed 10/18/2018); 
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c. State's Motion to Transfer Motion for Relief from Judgment (filed 

11/15/12018); 

d. Defendant's Response to State's Motion to Transfer (filed 11/29/2018); 

e. State's Reply to Response to Motion to Transfer (filed 11/29/2018). 

Dated this 22nd day of February, 2019. 

( 
Linda C. Krese 
Judge 
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SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

THE STATE OF WASHINGTON, 

Plaintiff, 
V. 

GARCIA-MENDOZA, ALEJANDRO, 

Defendant. 

No. 06-1-02314-0 

STATE'S REPLY TO 
RESPONSE TO 
MOTION TO TRANSFER 

I. INTRODUCTION 

This Reply responds to the Defendant's Response to State's Motion to Transfer 

(which was received yesterday afternoon, November 27}. The Response adds a new 

ground for relief - an alleged statutory violation. Because of this new ground, the 

defendant's motion is now time barred. 

II. ARGUMENT 

A. THE INCLUSION OF ONE GROUND THAT IS TIME BARRED RENDERS THE 
ENTIRE MOTION UNTIMELY. 

The statutory exception to the time limit apply to "a petition or motion that is 

based solely on one or more of the following grounds." RCW 10.73.100 (emphasis 

added). If a petition raises multiple grounds, and any one of them is time barred, the 

entire petition must be dismissed. "Under such circumstances the court will not analyze 

every claim that is raised in order to determine or advise which claims are time barred 
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and which are not, nor will it decide claims under RCW 10. 73.100 that are not time 

barred." In re Hankerson, 149 Wn.2d 695, 702, 72 P.3d 703 (2003). 

The defendant's original Motion to Withdraw Guilty Plea raised one ground for 

relief: an allegation of ineffective assistance of counsel. As the State conceded, this 

ground falls within the exception set out in RCW 10. 73.100(6). The response, however, 

includes a new ground: an alleged violation of RCW 10.40.200. Unless that claim falls 

within an exception to the time limit, the entire motion is untimely, without regard to the 

merits of the defendant's ineffectiveness claim. An untimely motion must be transferred 

to the Court of Appeals. CrR 7.8(c)(2). 

B. RCW 10.40.200 ONLY REQUIRES COURTS TO PROVIDE GENERAL 
ADVISEMENTS, NOT DETAILED WARNING TAILORED TO A DEFENDANT'S 
PARTICULAR CIRCUMTANCES. 

RCW 10.40.200 requires courts to ensure that defendants who plead guilty 

receive general advice concerning possible immigration consequences: 

Prior to acceptance of a plea of guilty to any offense punishable as a 
crime under state law, ... the court shall determine that the defendant has 
been advised of the following potential consequences of conviction for a 
defendant who is not a citizen of the United States: Deportation, exclusion 
from admission to the United States, or denial of naturalization pursuant to 
the laws of the United States. 

RCW 10.40.200(2). The required advice is set out in the guilty plea form in CrR 4.2(g). 

The defendant admits that he received this advice. Def. Dec. at 3 ,r 19. 

The defendant claims, however, that this advice is insufficient. He argues that the 

statute also requires detailed advice concerning possible immigration consequences 

under his specific circumstances. If the statute requires such advice from the court, 

there has probably never been a valid guilty plea entered by a non-citizen since the 

statute was enacted. As this case illustrates, immigration consequences can be affected 
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by numerous facts - not only the defendant's immigration status, but his marital status, 

family relationships, employment, and method of entry. 

When a defendant pleads guilty, is a court expected to ask the defendant in open 

court about his immigration status? Must the court ask whether he entered the United 

States illegally? Whether he has been employed illegally? Whether he has committed 

crimes for which he was not prosecuted? Whether he is married or intends to be? What 

his wife's immigration status is? What his relationship with his family is? All of these 

questions can be highly relevant to the immigrations consequences for a particular 

defendant. 

Asking such questions in open court is not only totally impractical, but likely to be 

harmful to the defendant. The duty must lie with defense counsel, not the court. Only 

counsel can ask the questions confidentially and conduct the necessary investigation to 

determine the effect of the answers. The court's duty must be limited to general advice, 

which was given in this case. 

C. TSAI DID NOT CHANGE THE COURT'S INTERPRETATION OF RCW 10.40.200-
IT LOOKED TO THE STATUTE AS DEFINITING DUTIES THAT ALREADY EXISTED. 

The defendant argues, however, that Tsai changed the interpretation of RCW 

10.40.200 with regard to the advice that needs to be provided. The issue in Tsai was 

whether Padilla is retroactively applicable. A "significant change in the law" is retroactive 

if it does not constitute a "new rule." In deciding whether Padilla constituted a "new rule," 

the court looked to the obligations imposed by RCW 10.40.200: 

RCW 10.40.200's plain language gives noncitizen defendants the 
unequivocal right to advice regarding immigration consequences and 
necessarily imposes a correlative duty on defense counsel to ensure that 
advice is provided. While defense counsel's duty to advise regarding 
immigration consequences is imposed by statute, reasonable conduct for 
an attorney includes carrying out the duty to research the relevant law. In 
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many cases defense counsel's failure to fulfill his or her statutory duty may 
be due to an unreasonable failure to research or apply RCW 10.40.200, 
and there is no conceivable tactical or strategic purpose for such a failure. 

In re Tsai, 183 Wn.2d 91, 101-02 ,i 18,351 P.3d 138 (2015) (citations and footnote 

omitted). 

From this analysis, two things are clear. First, the duty to provide detailed advice 

rests on counsel, not the court. Second, this was not a new requirement. The Supreme 

Court looked at the statute as defining duties that had always existed. Since Tsai did not 

constitute a significant change in the law with regard to RCW 10.40.200, a claim based 

on that statute does not fall within any exception to the statutory time limit. Since the 

defendant's motion now includes a time-barred claim, it is untimely as a whole and 

should be transferred to the Court of Appeals. 

D. TSAI DID NOT ELIMINATE THE REQUIREMENT OF SHOWING PREJUDICE TO 
DEMONSTRATE INEFFECTIVE ASSISTANCE OF COUNSEL. 

Even if the statutory claim is timely, it does not lead to a different substantive 

result. It is true that when a court failed to give the advice required by RCW 10.40.200, 

courts have granted relief without a showing of prejudice. The same is not true, 

however, if counsel fails to give the necessary advice. Tsai treated Padilla as "a garden 

variety application of the test in Strickland." Tsai, 183 Wn.2d at 103 ,i 20. That test 

requires a showing of prejudice. Strickland v. Washington, 466 U.S. 668, 693, 104 S. 

Ct. 2052, 80 L. Ed. 2d 674 (1984). 

It is true that in one case where the court had failed to fulfill its statutory duties, 

relief was granted without consideration of prejudice. State v. Littlefair, 112 Wn. App. 

749, 51 P.3d 116 (2002). The same is not true, however, if counsel's failure to provide 

adequate advice. Rather, every case that has granted relief has done so on a showing 
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of prejudice. See,~. State v. Sandoval, 171 Wn.2d 163, 174-75 ,I 19,249 P.3d 1015 

(2011 ); State v. Martinez, 161 Wn. App. 436, 442 ,I 12, 253 P.3d 445 (2011 ). Even if 

counsel failed to give the required advice, the defendant is not entitled to relief unless 

he can demonstrate prejudice. 

Ill. CONCLUSION 

The defendant's motion is now untimely. It also fails to set out facts establishing 

entitlement to relief. It should be transferred to the Court of Appeals for consideration as 

a personal restraint petition. 

Respectfully submitted on November 28, 2018. 

MARKK. ROE 
Snohomish County Prosecuting Attorney 

By: 
SETH A FINE, WSBA #: 10937 
Deputy Prosecuting Attorney 
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SNOHOMISH COUNTY SUPERIOR COURT 
STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Plaintiff, 

V. 

ALEJANDRO GARCIA MENDOZA, 

Defendant. 

Case No. 06-1-02314-0 

DEFENDANT'S RESPONSE TO 
STATE'S MOTION TO TRANSFER 

COMES NOW Defendant, Alejandro Garcia Mendoza ("Mr. Garcia"), by and through 

undersigned counsel, and submits the following response to the State's motion to transfer his 

motion to withdraw the guilty plea in the above-noted matter. 

ARGUMENT 

I. Mr. Garcia has Established Deficient Performance. 

In Padilla v. Kentucky, 559 U.S. 356 (2010), the Supreme Court of the United States held 

that where the immigration consequences of a conviction are clear, the defendant must be advised 

of those consequences, but where the immigration consequences of a conviction are unclear 

counsel may simply advise a criminal defendant that his conviction may carry adverse 

immigration consequences. See Padilla, 559 U.S. at 359. Failure to advise of clear immigration 
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consequences amounts to deficient performance under the Strickland v. Washington, 466 U.S. 

668 (1984), test for ineffective assistance of counsel. The State contends that Mr. Garcia has 

failed to establish deficient performance on the part of his criminal defense attorney because he 

had already been convicted of two drug offenses prior to the conviction in this case and therefore 

because the instant conviction did not result in any "additional" immigration consequences to Mr. 

Garcia, reading the boilerplate immigration warning found in Mr. Garcia's statement of defendant 

on plea of guilty was sufficient to satisfy counsel's duty under Padilla. 

The State's argument misconstrues Padilla's holding. First, Padilla makes clear that a 

defendant must be advised of the impact that a conviction will have on forms of relief from 

deportation. As the Court explained in that case: 

[W]e have recognized that preserving the possibility of discretionary relief from 
deportation under § 212(c) of the INA would have been one of the principal 
benefits sought by defendants in deciding whether to accept a plea offer or instead 
to proceed to trial. We expected that counsel who were unaware of discretionary 
relief measures would follow the advice of numerous practice guides to advise 
themselves of the importance of this particular form of discretionary relief. 

Id. at 368 (internal citations and quotation marks omitted). Thus, Mr. Garcia's defense attorney 

had a duty to advise him about the impact that his conviction would have on his ability to apply 

for cancellation of removal and other forms of relief from deportation, i.e. that his plea would 

bar him from applying for important forms of relief from deportation. 

The State does not appear to dispute that as a general matter it was clear for purposes of 

Padilla analysis that a drug conviction would make Mr. Garcia permanently inadmissible to the 

United States and ineligible for cancellation of removal for long-term lawful permanent residents 

of the United States. See 8 U.S.C. § 1182(a)(2)(A)(i)(II); 8 U.S.C. § 1229b(b)(l)(C) (providing 

that a noncitizen convicted of a drug offense is ineligible for cancellation of removal). Rather, 

the State's argument seems to be that because Mr. Garcia had already been convicted of two 
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prior drug offenses, his attorney in this case had no duty to advise him of the clear consequences 

that a conviction for a drug offense has for a longtime undocumented resident of the United 

States. But, the State's argument is unsupported by any case law. It is unclear why a defendant 

with prior convictions has any less of a right to be advised of the automatic immigration 

consequences of a particular type of crime than a defendant with no criminal convictions. 

Indeed, as the Supreme Court explained in Padilla, where a conviction results in adverse 

immigration consequences, promoting silence on the part of criminal defense counsel would: 

[D]eny a class of clients least able to represent themselves of the most 
rudimentary advice on deportation when it is readily available. It is 
quintessentially the duty of counsel to provide her client with available 
advice about an issue like deportation and the failure to do so clearly 
satisfies the first prong of Strickland analysis. 

Id. at 371. In the instant case, the requirements of Padilla are clear. A conviction for an offense 

related to a controlled substance makes a non-citizen inadmissible to the United States and 

ineligible to apply for cancellation of removal in deportation proceedings. See 8 U.S.C. § 

1182(a)(2)(B); 8 U.S.C. § 1229b(b)(l)(C). Mr. Garcia had a right to be advised of these clear 

immigration consequences under Padilla. It matters not that Mr. Garcia was previously convicted 

of drug related offenses. Because the immigration consequences of Mr. Garcia's conviction in 

this case were clear and automatic under the immigration statutes, the boilerplate immigration 

warning found in Mr. Garcia's statement of defendant on plea was insufficient to satisfy the 

requirements of Padilla. See State v. Sandoval, 171 Wn.2d 163, 170 (2011). Counsel's 

performance in this case was constitutionally deficient. 

II. Mr. Garcia has Established Prejudice. 

The State next contends that Mr. Garcia cannot establish that he was prejudiced by 

counsel's deficient performance because the State's evidence against him was strong and because 
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there was no guarantee that he would have received cancellation of removal in immigration court 

even if he had not been convicted of drug possession since that form of relief is discretionary. 

Both of the State's arguments have already been considered and rejected by the Supreme 

Court. In United States v. Lee, _U.S._, 137 S. Ct. 1958, 1969 (2017), the Court held that a 

defendant who is not advised of the immigration consequences of a plea that will inevitably result 

in his deportation is prejudiced even if he has no defense at trial to the underlying charges. See 

id. ("Lee would have known that accepting the plea agreement would certainly lead to deportation. 

Going to trial? Almost certainly .. .. and if the consequences of taking a chance at trial were not 

markedly harsher than pleading, as in this case, that 'almost' could make all the difference."). 

Further, in United States v. St. Cyr, 533 U.S. 289, 323 (2001), the Supreme Court 

acknowledged "that preserving the possibility of [ discretionary relief from deportation] would 

have been one of the principal benefits sought by defendants deciding whether to accept a plea 

offer or instead to proceed to trial." Thus, given the importance of cancellation of removal as a 

form of relief from deportation, it would be completely rational for an individual in Mr. Garcia's 

position to risk a longer jail sentence to preserve his statutory eligibility for relief from deportation 

in immigration court. Notably, the form of relief considered by the Supreme Court in St. Cyr, 

relief under former Immigration and Nationality Act § 212(c), was similar in many respects to 

cancellation of removal for non-permanent residents and required a showing of unusual or 

outstanding countervailing equities. See Matter of Marin, 16 I&N Dec. 581,585 (1978) (applicant 

for relief under § 212(c) must provide evidence of good moral character and unusual or 

outstanding equities where there is prior criminal history). 

The State goes to great lengths to distinguish Mr. Garcia's case from Lee. But, Mr. 

Garcia's case was similar in many respects to Lee. Like the defendant in Lee, Mr. Garcia had 
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come to the United States as a child, attended school in the United States, and had nothing to 

return to in Mexico. See Lee, 137 S. Ct. at 1962. Mr. Garcia also had an infant United States 

citizen daughter with his longtime girlfriend, who was also a United States citizen. While it is 

true that Mr. Garcia did not have lawful permanent resident status, he would have been eligible to 

apply for cancellation of removal for non-permanent residents based on his relationship with his 

minor United States citizen daughter. In light of the importance of discretionary relief to non

citizens in Mr. Garcia's position, there seems to be little doubt that preservation of relief in 

deportation proceedings, in the form of cancellation of removal, would have been of vital 

importance to Mr. Garcia in deciding whether or not to go to trial in this case. 1 

The State also suggests that Mr. Garcia cannot establish prejudice because unlike Lee there 

is no evidence in the record that Mr. Garcia asked his attorney or the court about the immigration 

consequences of his conviction. But, the Supreme Court did not impose any such requirement in 

Lee and in fact rejected any per se rule for determining prejudice. Rather the Court instructed 

trial courts to look to the totality of the evidence surrounding the defendant's plea when 

determining whether the defendant has shown prejudice. See id. at 1966. Such evidence includes 

the defendant's ties to the United States, and lack of ties to his home country at the time of the 

plea. Id. at 1968. 

1 The State asserts that preserving the ability to adjust status would not have been an important 
consideration for Mr. Garcia because he was not eligible for that relief at the time he pleaded 
guilty in this case. However, an individual married to a United States citizen is eligible for an 
immediate relative visa under the Immigration and Nationality Act, and can leave the United 
States to be readmitted immediately as a permanent resident based on such a visa. See 8 U.S.C. 
l 151(b)(2)(A)(i). Again, at the time he pleaded guilty in this case, Mr. Garcia had an infant child 
with his longtime United States citizen girlfriend (who he is currently married to). Thus, ability 
to adjust status in the future through marriage would have been an important consideration for 
Mr. Garcia. Because Mr. Garcia's conviction in this case makes him inadmissible to the United 
States, he is currently unable to take advantage of the immediate relative visa process. 
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Moreover, the State's reasoning turns the Padilla standard on its head. It is the duty of 

criminal defense counsel to educate his or her client about the immigration consequences of a 

guilty plea. As the Supreme Court stated in Padilla, "it is quintessentially the duty of criminal 

defense counsel to provide her client with available advice about an issue like deportation and the 

failure to do so "clearly satisfies the first prong of the Strickland analysis." Padilla, 559 U.S. at 

3 71. In light of this fact, Mr. Garcia should not be faulted for failing to ask counsel additional 

questions about his immigration status. If counsel, who was trained in the law, did not recognize 

the immigration implications of Mr. Garcia's plea and failed to explain the immigration 

consequences of Mr. Garcia's plea to him, Mr. Garcia, who was 22 years old at the time of his 

plea could not be expected to flag the issue of immigration consequences for counsel. 

Nor is Mr. Garcia's claim any weaker because he was read a boilerplate immigration 

warning at the time of his plea. Our state Supreme Court has explained time and time again that 

counsel's deficient advice about immigration consequences cannot be saved by the RCW 

10.40.200 advisement in a plea statement. See Sandoval, 171 Wn.2d at 173. As the Supreme 

Court explained in In re Personal Restraint of Tsai, 183 Wn.2d 91 (2015), the RCW 10.40.200 

advisement found in guilty plea forms used by Washington courts is not the advice required by 

Padilla. See Tsai, 183 Wn.2d at 101 ("The warning statement is not, itself, the required advice .. 

.. "). Counsel has a duty to research the actual immigration consequences of his or her client's 

guilty plea and properly advise the client of what those consequences are. Id. at 105. In light of 

the state Supreme Court's clear precedents on this issue, the State should not be permitted to rely 

on the presence of the boilerplate advisement to establish the absence of prejudice. While some 

litigants, like the defendant in Lee may be brave and knowledgeable enough to raise additional 

questions about immigration consequences during a plea colloquy, defendants should not be 
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faulted for failing to do so. See Marroguinn v. U.S., 480 Fed. Appx. 294, 301 - 302 (5th Cir. 

2012) (J. Dennis, concurring) ("It seems obvious that no last minute, one-size-fits-all judicial 

warning can adequately serve as a surrogate for effective counsel during the plea bargaining 

process. It is simply too little, too late."). 

Finally, the State asserts that Mr. Garcia cannot show prejudice because he already had 

two drug convictions that already subjected him to inadmissibility and barred him from applying 

for cancellation of removal under the immigration laws. However, there is no showing that Mr. 

Garcia had been put on notice of the immigration consequences of those convictions prior to 

pleading guilty in this case. Indeed, if Mr. Garcia's original attorney in this case had correctly 

advised him about the immigration consequences that being convicted of a drug offense would 

have had on his ability to remain in this country he could have taken steps to obtain relief from 

his two prior convictions much earlier. In fact, if an evidentiary hearing is granted, the testimony 

will show that Mr. Garcia is currently seeking to pursue relief from his two prior drug possession 

convictions in addition to the conviction in the instant case. 

The lack of benefits that Mr. Garcia obtained from the plea bargain in this case is additional 

evidence that Mr. Garcia would have likely proceeded to trial in a "Hail Mary" effort to save his 

immigration status despite his prior convictions, and the strength of the State's case. See Lee, 137 

S. Ct. at 1967. As evidenced by the judgment and sentence in this case, Mr. Garcia's standard 

sentencing range was 0 to 6 months. Mr. Garcia was sentenced to 110 days in custody under the 

plea agreement. Any benefits that Mr. Garcia gained by pleading guilty were greatly outweighed 

by the immigration consequences of his conviction. 

As the Supreme Court explained in Lee, Mr. Garcia does not need to establish that 

everyone in his position would have decided to proceed to trial to demonstrate prejudice, he 
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merely needs to establish that it would have been irrational to do so. See Lee 137 S. Ct. at 1969. 

Here, while not all criminal defendants would have risked extra time in custody in the hope of 

saving their ability to apply for cancellation of removal in immigration court it would not have 

been irrational for someone in Mr. Garcia's position to do so considering the circumstances of his 

case. 

III. Mr. Garcia is Entitled to Withdraw his Guilty Plea Even Without a Showing 
of Prejudice. 

Even aside from his eligibility for relief under Padilla, Mr. Garcia is entitled to relief from his 

conviction under RCW 10.40.200. Importantly, under RCW 10.40.200, a defendant is entitled to 

withdraw his guilty plea without a showing of prejudice. RCW 10.40.200(2) provides: 

Prior to the acceptance of a plea of guilty to any offense punishable 
as a crime under state law . . . the court shall determine that the 
defendant has been advised of the following potential consequences 
of conviction for a defendant who is not a citizen of the United 
States: Deportation, exclusion from admission to the United States, 
or denial of naturalization pursuant to the laws of the United States. 
A defendant signing a guilty plea statement containing the 
advisement required by this subsection shall be presumed to have 
received the required advisement. If, after September 1, 1983, the 
defendant has not been advised as required by this section and the 
defendant shows that conviction of the offense to which defendant 
pleaded guilty may have the consequences for the defendant of 
deporation, exclusion from admission to the United States, or denial 
of naturalization pursuant to the laws of the United States, the court, 
on the defendant's motion, shall vacate the judgment and permit the 
defendant to withdraw the plea of guilty and enter a plea of not 
guilty. Absent a written acknowledgement, the defendant shall be 
presumed not to have received the required advisement. 

RCW 10.40.200(2) (emphasis added). In Tsai our Supreme Court made clear that counsel's duty 

under RCW 10.40.200 is not limited to reading the standard plea warning found in the defendant's 

plea form, but that a defendant must receive advice about the specific immigration consequences 

of his conviction. See Tsai, 183 Wn.2d at 101. RCW 10.40.200's plain language gives noncitizen 
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defendants the unequivocal right to advice regarding immigration consequences and necessarily 

imposes a correlative duty on defense counsel to ensure that advice is provided .... In many cases 

defense counsel's failure to fulfill his or her statutory duty may be due to an unreasonable failure 

to research or apply RCW 10.40.200." Tsai, 183 Wn.2d at 101 - 102. Here there is no dispute 

that counsel failed to discharge her duty under RCW 10.40.200 by failing to research and apply 

that statute to the facts of Mr. Garcia's case. Consequently, Mr. Garcia is entitled to have his 

guilty plea withdrawn under the plain language of the statute. 

The plain language of RCW 10.40.200 does not require a showing of prejudice. Instead 

the statute commands that where a violation is shown, the "court, on the defendant's motion, shall 

vacate the judgment and sentence and permit the defendant to withdraw the plea of guilty." RCW 

10.40.200 (emphasis added). Further, courts construing RCW 10.40.200 have permitted 

withdrawal of a guilty plea by a noncitizen defendant upon a showing that the defendant did not 

receive immigration advice without a showing of prejudice. See State v. Littlefair, 112 Wn.2d 

749, 769 (2002) ("In summary, RCW 10.40.200 gave Littlefair a statutory right, independent of 

any constitutional right, to be advised of the deportation consequences of his plea. He was not 

advised due to a series of miscues by his attorney and the trial court. Thus, we vacate the plea 

and sentence and remand for further proceedings."). Because Mr. Garcia has established a 

violation of RCW 10.40.200, he is entitled to relief from his conviction without a showing of 

prejudice. 

IV. Mr. Garcia's Claim under RCW 10.40.200 is not Time-Barred. 

The State may argue that Mr. Garcia's claim under RCW 10.40.200 is time-barred because 

the statute has been on the books since 1983, and Mr. Garcia could have moved for relief at an 

earlier time. However, the change in law effected by Padilla has also effected a change in law in 
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the construction and application of RCW 10.40.200, and therefore claims under RCW 10.40.200 

that would have been precluded prior to the issuance of the Supreme Court's decision in Padilla 

should be exempt from the one-year time limit on collateral attacks under RCW 10. 73.100(6) just 

as claims of ineffective assistance of counsel based on Padilla are. 

A decision constitutes a "significant change in the law" for purposes ofRCW 10.73.100(6) 

when it "has effectively overturned a prior appellate decision that was originally determinative of 

a material issue." See In re Personal Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206 

(2000). "One test to determine whether an appellate decision represents a significant change in 

law is whether the defendant could have argued this issue before publication of the decision." In 

re Personal Restraint of Stoudmire, 145 Wn.2d 258,264, 5 P.3d 1240 (2001). 

Division I recently considered what constitutes a change in the law for purposes ofRCW 

10.73.100(6). In State v. Orantes, 197 Wn. App. 737 (2017), the Court held that a significant 

material change in law occurs within the meaning ofRCW 10.73.100(6) where courts would have 

rejected a litigant's claim prior to the change in case law. See id. at 739. Under this standard, it 

is clear that the change in law effected by Padilla also effected a change in the construction and 

application of RCW 10.40.200. 

Prior to Padilla courts in Washington uniformly rejected claims under RCW 10.40.200 

where the boilerplate advisement was read to the defendant and no other immigration advice was 

given. In State v. Martinez-Leon, 174 Wn. App. 753 (2013), which was later overruled by Tsai, 

Division II of the Court of Appeals that a reading of the boilerplate immigration advisement was 

sufficient to satisfy the requirements of RCW 10.40.200 before Padilla was decided. See id. at 

762 ("Although Martinez-Leon's defense counsel did not specifically advise him that a 365-day 

sentence on his assault conviction would result in definite deportation under United States 
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immigration laws, such an obligation was not required before Padilla."). Similarly, in State v. 

Jamison, 105 Wn. App. 572 (2001), Division I of the Court of Appeals held that a simple warning 

that a guilty plea will affect one's ability to be in the United States is sufficient to satisfy the 

requirements ofRCW 10.40.20. See id. at 594 (finding that defendant was properly warned under 

RCW 10.40.200 where the statement of defendant contained a standard advisement and 

prosecutor asked "Do you understand that if you are not a citizen ... that this guilty plea will 

affect your ability to be in the United States?"). 

These cases were expressly overruled by Padilla and Tsai, which held that merely advising 

a defendant in general terms of the possible immigration consequences is not enough where the 

immigration consequences of a conviction are clear. Specifically, in Tsai, the state Supreme Court 

held that the boilerplate advisement found in Washington State plea statements was not itself the 

advice required by RCW 10.40.200 and that the statute gives noncitizens the "unequivocal right 

to advice regarding immigration consequences" and requires defense counsel to research and 

apply RCW 10.40.200 to his or her client's case. See Tsai, 183 Wn. 2d at 101 ("That warning 

statement is not, itself, the required advice."). In so holding, the court expressly overruled 

Jamison and other cases holding that a general advisement about immigration consequences was 

sufficient to satisfy RCW 10.40.200. See id. at 106 - 07. ("Padilla superseded the theory 

underlying these decisions-that 'anything short of an affirmative misrepresentation by counsel 

of the plea's deportation consequences could not support the plea's withdrawal. ... This was a 

significant change in Washington law."). 

Consequently, because the change in law effected by Padilla also effected a change in law 

in the construction and application ofRCW 10.40.200, litigants whose cases became final before 
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Padilla was decided may raise claims under RCW 10.40.200 after the expiration of the one year 

time limit on collateral attacks. 

V. Conclusion 

Based on the foregoing reasons and the reasons set forth in Mr. Garcia's initial motion, 

the Court should set an evidentiary hearing in this matter. 

DATED this 27th day of November, 2018. 

Respectfully submitted, 

BLACK LAW, PLLC 

Te u '.As erov, WSBA No. 45391 
Attom y for Alejandro Garcia Mendoza 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing, along with any attachments, was served on 

the below-noted date, via electronic mail, upon the parties required to be served in this action: 

Seth Fine 
Snohomish County Prosecuting Attorney's Office 
3000 Rockefeller A venue 
MIS 504 
Everett, WA 98201 

sfine@co.snohomish. wa. us 

DATED this 27th day ofNovember, 2018. 

Respectfully submitted, 

BLACK LAW, PLLC 
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SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

THE STATE OF WASHINGTON, 

Plaintiff, 
v. 

GARCIA-MENDOZA, ALEJANDRO, 

Defendant. 

No. 06-1-02314-0 

STATE'S MOTION TO TRANSFER 
MOTION FOR RELIEF FROM 
JUDGMENT 

I. MOTION 

The State of Washington moves for an order transferring the defendant's Motion 

for Relief from Judgment to the Court of Appeals, for consideration as a personal 

restraint petition. This motion is based on CrR 7.8(c)(2) and the following memorandum. 

II. FACTS 

The facts surrounding the defendant's crimes are set out in the Affidavit of 

Probable Cause (Docket no. 2). In his plea agreement, the defendant agreed that this 

Affidavit could be considered in deciding whether there was a factual basis for the plea. 

Docket no. 31 at 7 ,r 12. Nothing in the defendant's current motion contradicts anything 

in the Affidavit. 

According to the Affidavit, on June 19, 2006, Officer Goldman of the Marysville 

Police saw a car parked in a grocery store parking lot. On running the license plate, he 
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learned that there was a felony arrest warrant associated with the car. Officer Goldman 

waited for the driver to leave the store. When the driver did, Officer Goldman contacted 

him. Docket no. 2 at 1. 

Officer Goldman explained what he was doing and asked for identification. The 

driver said that he had no identification, but he identified himself as Alex Garcia. That 

name also matched a wanted person. Eventually, Officer Goldman identified the driver 

as the defendant, Alejandro Garcia-Mendoza. There was likewise an outstanding DOC 

escape warrant for the defendant. kl at 1-2. 

Officer Goldman arrested the defendant pursuant to the warrant. On searching 

him incident to that arrest, the officer found a small baggie of a white substance and 

another baggie with a crystal type substance. The two baggies were tested at the 

Washington State Patrol Crime Laboratory. One of them contained 1.9 grams of 

cocaine. Another contained .3 grams of methamphetamine. 12:. at 2. 

On September 19, 2006, an information was filed charging the defendant with 

possession of cocaine. Docket no. 1. On October 23, he was arraigned and released on 

his own recognizance. Docket no. 11. On December 21, he failed to appear for an 

omnibus hearing. The court authorized a bench warrant. Docket no. 17. The defendant 

appeared on January 8, 2007. The court quashed the warrant and re-set the omnibus 

hearing for February 22. Docket no. 19, 20. The defendant again failed to appear on 

that date. He appeared on February 26, at which time the court authorized destruction 

of the warrant. Docket no. 23. The court set bail, which the defendant posted. Docket 

no. 24, 26. 
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On March 27, the defendant pleaded guilty. Docket no. 31. In return for the plea, 

the prosecutor agreed not to file two bail jumping counts. !9:,, Plea Agreement at 2 ,r 8. 

In the plea agreement, the defendant agreed that the prosecutor's understanding of his 

criminal history was accurate. 19.:. at 1 ,r 5. That Understanding showed two prior 

convictions for "VUCSA-Possession," in 2004 and 2005. !9:,, Appendix A. The plea 

statement included the standard warning that a guilty plea could be grounds for 

deportation, exclusion from admission, or denial of naturalization. Docket no. 31 at 4 ,r 

6(r). 

The defendant was sentenced on July 18, 2007. The court imposed 110 days 

confinement. Docket no. 44. 

The defendant now seeks to withdraw his guilty plea. He claims that he was not 

advised of immigration consequences of his plea. According to his declaration, "I would 

have refused to plead guilty if I had known the serious consequences of doing so." 

Declaration of Alejandro Garcia Mendoza at 3 ,r 20 (hereinafter cited as "Def. Dec."). He 

has, however, provided no evidence that he expressed any concern for immigration 

consequences at the time of his plea. There is no explanation of how he might have 

believed that he could avoid conviction. Nor does he mention his two prior felony drug 

convictions. 

Ill. ISSUE 

Should this case be transferred to the Court of Appeals for consideration as a 

personal restraint petition? 
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IV. ARGUMENT 

The defendant has moved to withdraw his guilty plea. When such a motion is 

filed after judgment, it is governed by CrR 7.8. CrR 42.(f). Such Motions can be either 

resolved by this court on the merits or transferred to the Court of Appeals. The 

standards governing this choice are_ set out in CrR 7.8(c)(2): 

The court shall transfer a motion filed by a defendant to the Court of 
Appeals for consideration as a personal restraint petition unless the court 
determines that the motion is not barred by RCW 10.73.090 and either (i) 
the defendant has made a substantial showing that he or she is entitled to 
relief or (ii) resolution of the motion will require a factual hearing. 

The court should engage in a "meaningful analysis" of these requirements. In re 

Ruiz-Sanabria, 184 Wn.2d 632, 362 P .3d 758 (2015). If the requirements for transfer 

are satisfied, the court may not decide the motion - even if the motion is clearly 

unfounded. State v. Smith, 144 Wn. App. 860, 184 P.3d 666 (2008). 

Under this rule, this court should resolve three issues: (1) Is the motion barred by 

RCW 10. 73.090? (2) Has the defendant made a substantial showing that he or she is 

entitled to relief? (3) Will resolution of the motion require a factual hearing? 

A. THE DEFENDANT'S MOTION IS NOT TIME BARRED. 

RCW 10.73.090(1) sets a time limit on motions to vacate judgments and other 

forms of "collateral attack." Such a motion must be filed within one year after the 

judgment becomes final. Since the judgment in the present case was not appealed, it 

became final on July 19, 2007, the day it was filed. RCW 10.73.090(3)(a). A motion 

filed in 2018 is well outside the time limit. 

The statute contains an exception, however, for a motion that is based on a 

significant change in the law, if the court determines that the change is retroactively 
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applicable. RCW 10.73.100(6). The Supreme Court has already determined that a 

"significant change in the law'' resulted from Padilla v. Kentucky. 559 U.S. 356, 130 

S.Ct. 1473, 176 L.Ed.2d 284 (2010). As a result, the time limit does not apply to motions 

based on Padilla, if the conviction became final prior to that decision. In re Tsai, 183 

Wn.2d 91,351 P.3d 138 (2015). Under Tsai, the defendant's motion is not time barred. 

B. THE DEFENDANT HAS NOT MADE A SUBSTANTIAL SHOWING OF 
ENTITLEMENT TO RELIEF. 

The defendant claims that his guilty plea resulted from ineffective assistance of 

counsel. The duties of defense counsel including providing advice concerning 

immigration consequences of a guilty plea. Failure to provide such advice can constitute 

ineffective assistance. Padilla v. Kentucky, 559 U.S. at 365-66. To establish 

ineffectiveness, the defendant must satisfy a two-part standard. First, he must show that 

counsel's performance was deficient. Second, he must show that the deficient 

performance prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687, 104 

S.Ct. 2052, 80 L.Ed. 2d 674 (1984). These standards apply equally to claims that 

defense counsel provided inadequate advice concerning immigration consequences. 

Padilla, 559 U.S. at 366; State v. Sandoval, 171 Wn.2d 163, 1691J 9, 249 P.3d 1015 

(2011 ). The defendant has failed to make either of these showings. 

1. The Defendant Has Not Shown That Counsel's Performance Was Deficient. 

Criminal law practitioners are not required to be specialists in immigration law. 

Padilla, 559 U.S. at 369. 

If the applicable immigration law is truly clear that an offense is deportable, 
the defense attorney must correctly advise the defendant that pleading 
guilty to a particular charge would lead to deportation. If the law is not 
succinct and straightforward, counsel must provide only a general warning 
that pending criminal charges may carry a risk of adverse immigration 
consequences. In other words, even if immigration law does not reveal 
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clearly whether the offense is deportable, competent counsel informs the 
defendant that deportation is at least possible, along with exclusion, 
ineligibility for citizenship, and any other adverse immigration 
consequences. 

Sandoval, 171 Wn.2d at 170 1f 11 ( citations omitted). 

In the present case, the defendant was warned that a guilty plea could result in 

deportation, exclusion from admission, or denial of naturalization. Docket no. 31 at 4 1f 

6(r). The defendant has acknowledged that he was aware of these consequences. 

Def. Dec. at 3 11 19. Unless the law is "succinct and straightforward" as to additional 

consequences, this advice was adequate. 

The defendant points out that immigration law sets out some specific 

consequences for a drug conviction. See 8 U.S.C. § 1229b(b)(1 )(C) (alien with drug 

conviction is ineligible for cancellation of removal). These consequences are, however, 

triggered by a single conviction. At the time of the defendant's guilty plea in the present 

case, he already had two drug convictions. He was therefore already subject to those 

consequences. He has not shown that the third conviction had any additional 

consequences. 

Even if the third conviction might have had some potential consequences, there 

is no showing that those consequences were "succinct and clear." As a result, general 

advice concerning possible immigration consequences was sufficient. The defendant 

received that advice. He has therefore not shown that defense counsel's performance 

was deficient. Absent any showing of deficient performance, the defendant is not 

entitled to relief. 
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2. The Defendant Has Not Shown That Any Deficient Performance Resulted In 
Prejudice. 

The defendant has also failed to show prejudice. In the context of a guilty plea, 

"the defendant must show that there is a reasonable probability that, but for counsel's 

errors, he would not have pleaded guilty and would have insisted on going to trial." Hill 

v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985). The defendant 

must also show that such a decision would have been rational under the circumstances. 

Padilla, 559 U.S. at 372; Sandoval, 171 Wn.2d at 1751J 19. 

To establish prejudice, the defendant cannot rely solely on his own assertions. 

Surmounting Strickland's high bar is never an easy task, and the strong 
societal interest in finality has special force with respect to convictions 
based on guilty pleas. Courts should not upset a plea solely because of 
post hoc assertions from a defendant about how he would have pleaded 
but for his attorney's deficiencies. Judges should instead look to 
contemporaneous evidence to substantiate a defendant's expressed 
preferences. 

Lee v. United States, _ U.S._, 137 S.Ct. 1958, 1967, 198 L.Ed.2d 476 (2017) 

(citations omitted). 

The determination of prejudice should take into account the strength of the 

state's case. 

A defendant without any viable defense will be highly likely to lose at trial. 
And a defendant facing such long odds will rarely be able to show 
prejudice from accepting a guilty plea that offers him a better resolution 
than would be likely after trial. But that is not because the prejudice inquiry 
in this context looks to the probability of a conviction for its own sake. It is 
instead because defendants obviously weigh their prospects at trial in 
deciding whether to accept a plea. Where a defendant has no plausible 
chance of an acquittal at trial, it is highly likely that he will accept a plea if 
the Government offers one. 

Lee, 137 S.Ct. at 1966 (citation omitted). 
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In Lee, the court held that the contemporaneous evidence satisfied this standard, 

notwithstanding the lack of any viable defense at trial. Lee, 137 S. Ct. at 1967. The 

defendant there was a lawful permanent resident. Prior to pleading guilty, he had 

repeatedly asked his attorney whether there was any risk of deportation. The attorney 

incorrectly assured him that there was none. ll!:_ at 1963. Again at the plea colloquy, 

when the court referred to a possibility of deportation, the defendant said that this 

possibility would affect his decision. He proceeded with the plea only after his attorney 

assured him that the judge's statement was a "standard warning." ~ at 1968. Under 

these "unusual circumstances," the court held that the defendant had "adequately 

demonstrated a reasonable probability that he would rejected the plea had he known 

that it would lead to mandatory deportation." Id. at 1967. The court further held that such 

a decision would have been rational under the circumstances. Id. at 1968-69. 

Here, as in Lee, the State's case was extremely strong. The drugs were found on 

the defendant's person in a search incident to arrest. The State was also in a position to 

add additional charges. Had the defendant refused to plead guilty, the probably result 

would have been conviction on at least the drug charges, and possibly other charges as 

well. A conviction after trial would, of course, have resulted in the same immigration 

consequences as a guilty plea. 

Unlike the situation in Lee, there is no evidence that the defendant here would 

have made a near-hopeless gamble had he been advised of additional consequences. 

To begin with, the immigration consequences were much more remote than those in 

Lee. In Lee, the defendant was a lawful permanent resident. Absent a criminal 

conviction, he could remain in the United States forever. Here, in contrast, there is no 
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evidence that the defendant had any lawful status. He was subject to deportation at any 

time that immigration officials decided to commence proceedings. Furthermore, the 

defendant here already had two drug convictions. To the extent that those convictions 

resulted in negative consequences, he was already subjected to those consequences. 

In Lee, the defendant repeatedly asked whether he could be deported. He was 

repeatedly assured that he could not be. Here, the defendant was warned that he could 

be deported. There is no evidence that he made any further inquiries into that 

possibility. So far as the contemporaneous evidence shows, that possibility was of no 

concern to him - perhaps because he had lived with that possibility every day for many 

years. 

The defendant claims that he would not have pleaded guilty if he had known that 

it would bar him from applying for cancellation of removal.1 Def. Dec. at 3 ,r1a. Even 

apart from his prior convictions, there is no showing that the defendant had any 

reasonable expectation of obtaining that remedy. Cancellation of removal is governed 

by 8 U.S.C. § 1229b(b)(1). 

The Attorney General may cancel removal of, and adjust to the status of 
an alien lawfully admitted for permanent residence, an alien who is 
inadmissible or deportable from the United States if the alien--

(A) has been physically present in the United States for a continuous 
period of not less than 10 years immediately preceding the date of such 
application; 

(B) has been a person of good moral character during such period; 

1 The defendant's motion also mentions the possibility of adjustment of status. 
Defendant's Motion to Withdraw Guilty Plea at 6. His declaration, however, does not 
claim that the possibility of that remedy would have had any effect on his decision. To 
be eligible for adjustment of status, an alien must have lawfully entered the United 
States (or fall into certain other specified categories). An immigrant visa must also be 
immediately available to him. 8 U.S.C. § 1255(a). The defendant has not claimed that 
he could satisfy either of these requirements. 
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(C) has not been convicted of [a drug offense or certain other crimes]; and 

(D) establishes that removal would result in exceptional and extremely 
unusual hardship to the alien's spouse, parent, or child, who is a citizen of 
the United States or an alien lawfully admitted for permanent residence. 

Several things are clear from this statute. First, the remedy is purely 

discretionary. See Vidinski v. Lynch, 840 F.3d 912, 915 (7th Cir. 2016). Second, a 

person is disqualified if he does not have "good moral character'' - even if that lack of 

character did not result in any criminal conviction. See Sumbundu v. Holder, 602 F.3d 

47 (2nd Cir. 2010). Even if the defendant had not been convicted, the facts underlying 

this arrest-including him lying about his identity-may have caused immigration 

authorities to conclude that he lacked good moral character. Third, the person must 

establish "exceptional and extremely unusual hardship" to a family member who is a 

U.S. citizen. Deportation of a family member is always a hardship, but that is not 

enough to support cancellation of removal. See Montanez-Gonzalez v. Holder, 780 F.3d 

720, 722-23 (6th Cir. 2015). 

Here, the defendant was apparently unmarried at the time of his conviction. He 

did have an infant daughter. She appears to have been his only family member who 

was a U.S. citizen. The defendant claims that his wife and daughter "rely on me heavily 

for financial and emotional support." Def. Dec. at 31J 5. The same, however, is true in 

most families. There is no showing that in 2006, the defendant had any reason to 

believe that he could establish that his deportation would result in "exceptional and 

extremely unusual hardship" to his daughter. 

To establish prejudice under these circumstances, the defendant must show that 

if he had been given additional information, he would have risked conviction on 

additional charges and additional jail time, with no realistic hope of a favorable outcome. 
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He must make this showing from contemporaneous evidence, not mere post hoc 

assertions. The evidence shows that (1) the defendant knew that his conviction could 

result in adverse immigration consequences, but he made no further inquiries into those 

consequences; (2) he was also already subject to the same consequences because of 

prior convictions; and (3) even absent any convictions, he had no reason to believe that 

he could or would obtain a favorable exercise of discretion from immigration authorities. 

Because there is no adequate showing of prejudice, the defendant is not entitled to 

relief. 

C. THE DEFENDANT IS NOT ENTITLED TO A FACTUAL HEARING. 

Under CrR 7.8(c)(1 ), a motion to vacate judgment must be "supported by 

affidavits setting forth a concise statement of the facts or errors upon which the motion 

is based." As discussed above, the defendant's affidavits do not establish sufficient 

facts to justify relief. As a result, the defendant is not entitled to a factual hearing. 

V. CONCLUSION 

This motion is not time barred. The defendant has not made a substantial 

showing of entitlement to relief. There is also no need for a factual hearing. Under CrR 

7.8(c)(2), the motion should be transferred to the Court of Appeals for consideration as 

a personal restraint petition. 

Respectfully submitted on November 14, 2018. 

STATE'S MOT. TO TRANSFER--11 

MARKK. ROE 
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By: Jed Cl/Q&, 
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Deputy Prosecuting Attorney 
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SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

TI-IE STATE OF WASHINGTON, 

Plaintiff, 
v. 

GARCIA-MENDOZA, ALEJANDRO 

Defendant 

Aliases: 

Other co-defendants in this case: 

No. ~1-02314-0 

INFORMATION 

Comes new JANICE E ELLIS, Prosecuting Attorney for the County of Snohomish, State of Washington, 
and by this, her lnfonnation, In the name and by the authority of the State of Washington, charges and 
accuses the above-named defendant(s) with the following crime(s) committed in the State of Washington: 

POSSESSION OF A CONTROLLED SUBSTANCE, committed as follows: That the defendant, on or 
about the 19th day of June, 2006, did unlawfully possess a controlled substance, to-wit cocaine; 
proscribed by RCW 69.50.4013, a felony. 

JANICE E. ELLIS 
PROSECUTING ATTORNEY 

_LJ~ -l- 31,rt--
MICHELLE K. GEHLSEN, #31817 
Deputy Prosecuting Attomey 
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......................................................................................................................... 
Address: ee24 130TH AVE NE #U104 K1RKLAND WA 
HT: 5'8 DOB: 11/28/1984 

WT: 140 SEX: M 
EYES: Brown RACE: White 
HAIR: Black DOL: GARCJA•18708, 

ORIGINATING AGENCY: MARYSVILLE POLICE DEPARTMENT 

98033 
SIO:WA21008m 
FBI: 330285AC2 
DOC:872848 
WA 

AGENCY CASE#: 06030n 
•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

lnfounatlon Page 2 
St. v. GARCIA-MENDOZA, ALEJANDRO 
PAI08F03D78 11/11/2008 

- ------------·-----------------



SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

_-::ff LED 
2006 StP 19 PN 3: 13 

• '
1
' I L. DANIELS 
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THE STATE OF WASHINGTON, 

Plaintiff, 
v. 

No. 06-1-02314-0 

GARCIA-MENDOZA. ALEJANDRO 

Defendant 

Aliases: 

Other co-defendant& In this case: 

AFFID~VIT BY CERTIFICATION: 

AFFIDAVIT OF PROBABLE CAUSE 

The undersigned certifies that I am a Deputy Prosecuting Attorney for Snohomish County, Washlngmn, 
and make this affidavit in that capacity; that criminal charges have been filed against the a'bc:Ne-named 
defendant(s) In this cause, and that I believe probable cause exists for the arrest of the defendant(&) on 
the charges because of the folla.Ying facts and circumstances: 

According tD reports and witness statements submitted by the Marysville Police Department the following 
criminal activity took place In Snohomish County, Washington. Affiant has no knOMedge of these events 
Independent cf the reports and slatements s~bmitted, except as noted. 

On June 19, 2006 Officer Goldman was traveling west on 84111 Street adjacent to Hunter's Grocery store 
when he obserwd a silver in color Toyota Camry 4-door parked at the Grocery Store. The driver's 
window on the Camry was all the way down. Officer Goldman found this suspicious as he has found 
numerous dumped stolen vehlcfes In that parking tot The offlc:er checked the plate of the car and a 
felony wanant escape hit shaNed for a Nava, Jose Antonio. 

The officer drove Into the parklng area In full uniform and In a marked pabol car and waited for the driver 
ID exit the store. Approximately 5 minutes later a male Hispanic exited the store and reached for the 
driver's side door. The officer contacted the male Hispanic and explained that he had found numerous 
stolen vehicles In the parking lot, that he received a felony hit connected with the license plate on the 
Toyota, and the hit shewed a felony warrant was on a Hispanic mate. The officer then requested the 
male Hispanic's identification. The male Hispanic stated that he did not have any Identification but gave 
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the name of Alex Garcia (dab 12126184). The name that the male Hispanic gave showed several aka hits 
to Include one for an escaped felon frorn the Department of Corrections. 

As the officer was trying to figure out who the mate Hispanic was, the male Hispanic was on the phone 
with his brother. The male Hispanic's brother was then dropped off at the grocery store. The officer told 
the male Hispanic'& brother what was going on. The brother then gave the male Hispanic'& name 
(Alejandro Garcia•Mendoza) and remembered that his brother's birthday was November '1d' or 28.,.. This 
name rewaled an escape warrant from the Department ct Corrections. The male Hispanic defendant 
was placed into custody. The defendant was searched Incident to arrest These Items were found on the 
defendant 

1. A plastic container containing a small baggie of a white substance, small baggie with a crystal type 
substance, and some paper with a blue/green type substance. (Later, one of the bags was tested at 
the Washington State Patrol Crime LaboratoJy. The resutts of the bag were 1.9 grams of white 
powder found to be cocaine. Another bag was tested and the resutts were 0.3 grams of white 
crystalline material found 10 con1ain methamphetamine). 

2. A haggle with a green vegetable substance. 
3. A glass smoking device with burnt residue. 
4. Martboro Cigarette pack wth a roach and a small baggie with residue. 
5. A marijuana cigarette was found inside a mock bullet 

On the way back from jail, the defendant Inquired whether he was going to be charged with possession or 
di&tribution because this was his second drug charge. 

Based on the foregoing, probable cause exists to charge the defendant with one count of Possession of a 
Controlled Substance • cocaine. 

The Prosecutor's understanding of the defendant's criminal history shONS convictions for: 

CRIME 

ADULT FELONIES: 

VUCSA•Possession(C) 

VUCSA-Possesaon (C) 

DATE OF 
CONVICTION 

7/14104 

8131/05 

PLACE OF Incarceration/Probation 
CONVICTION DISPOSITION 

King County 30 Days Confinement 
04--1-10232-1 (240 Hrs Comm Service) 

12 Mos Comm Custody 

King County 20 Days Confinement 
04--1-14287-0 12 Mos Comm Custody 

I certify (or declare) under penalty of petjury under the laws of the State of Washington that the foregoing 
is true and ccrrect. 

MICHELLE K. GEHLSEN, #31817 
Deputy Prosecuting Attorney 

t\~ 
DATED this_......__ day of September, 2006 at the Snohomish County Prosecutor's Office. 
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SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

Ff L_ED 
07 rrnR 27 PM l1 : S2 

PAM I.. DANIELS 
COUNTY CLERK 

SNOHOMISH CO. WASH. 

THE STATE OF WASHINGTON, 

Plaintiff, 
Y. 

GARCIA-MENDOZA, ALEJANDRO 

Defendant 

No. 06-1-02314-0 

STATEMENT OF DEFENDANT 
ON PLEA OF GUil TY 

1. My true name is ALEJANDRO GARCIA-MENDOZA. 

2 My age Is 2,,,"l,. 

3. I went through the l 1..:t~ grade. +- t ~Ur eollce.i.e.,., 
4. I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT: 

(a) I have the right to representation by a lawyer and that if I cannot afford to pay for~ _ A 1_ ... I c _J _ 

lawyer, one will be provided et no expense to me. My l~s name is BRYAN R. COSSETTE. . ~ "'ITNc;..t.<... 
(b) I am charged 'Mth the crime(s) of Count 1 Possession of a Controlled Substance, RCW 

69.50.4013. . 
Toe elemems of the crime(&) are: That the defendant., , ) in Snohomish County, 

Washington, 2) on or about the 2ff' day of June, 2006, 3) did unlawfully possess a controlled substance, 
to-wit cocaine. 

5. I HAVE BEEN INFORMED ANO FULLY UNDERSTAND THAT I HAVE ll·IE FOLLOWING 
IMPORTANT RIGHTS, ANO l GIVE THEM ALL UP BY PLEADING GUILTY: 

(a) Toe right to a speedy and public trial by an Impartial jury In lhe county where the crime is 
alleged to have been c:anmitled. 

(b) The right to remain sHent before and during trial, end I need not testify egaJnst myself. 
(c) The right at bial to hear and question witnesses who testify against me. 
(dJ The right at bial to testify on my own behalf and to have other Y.itn e sses testify for me. 

l'hese witnesses can be made to appear at no expense to me. 
(a) I am presumed innocent until the charge is pl'Ollen beyond a reasonable doubt or I enter 

a plea of guilty. 
(f) The right to appeal a detennlnation of guilty after a bial. 
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6. IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, I UNDERSTAND THAT: 

COUNT 
NO. 

1 

(a) Each crime with which I am charged carries a maximum sentence, a fine, and a 
STANDARD SENTENCE RANGE as follows! 

STANDARD RANGE 
ACTUAL 
CQNflNEMENJ 
(nal lncludhg 
~ 

PLUS TOTAL ACJUAl 
Enhancemern• CONFINEMENT 

(l!anrad .... 
ildla'I 
onll.lncGIMIII) 

pratec:tlld 111ne. 

12 MOIIUls 

MAXIMUM 
TERMAND 
FINE 

5 Ye2B, 10,000 

(b) The standard range(s) shown above are based on the prosecuting attorneys 
understanding ot my criminal history.. Criminal history Includes prior adult and juvenile convictions, 
whether In this state, in federal court, or elsetM\ete. Even so, my plea of guilty to the crime(s) Is binding 
on me. I cannot change my mind if additional history Is dlSCOYered even though the maximum sentence, 
the standard sentence range, and the p,osaarting attorney's recommendation increase or a mandatory 
sentence of life imprisonment without possibility of parole is required by law. 

(c) The prosecuting attomey>s statement cf my criminal histmy is attached to this agreement. 
Untess I have attached a different statartent. I agree that the prosecuting attorney's statement is correct 
and complete. If I have attached my OM'I statement, I assert that it is correct and complete. It I am 
convicted ot any additional crimes between l'lOW' and the time I am sentenced, I am obligated to tell the 
sentencing judge about those convictions. 

(d) I understand that the prosecutor'& understanding of my criminal histcfy is tentative in 
nature, and that it will be the Judge who ultimately detennines my correct score. If I am convicted ot any 
new crimes before sentencing, or it any additional criminal history Is discovered, or if it is dalermlned that 
the prosecutDr's scoring Is Incorrect, both the s1andard sentence and the prosecuting atmmey's 
rec:ammendations may lncrene. 

(e) In addition to sentencing me to confinement. the judge win order me 1D pay s ~ as a 
victim's compensation fund assessment. If this crime resulted In injury ID any person or damage ta or 
loss of property, the judge will order ma ta make restitution, unless extraordinary circumstances 8lCist 
Which make rastitution inappropriate. The amount of restitution may be up to double my gain or double 
the victim's loss. The judge may also order that I pay a fine, couitcosts, attorney fees and msts of 
Incarceration. The judge may also place ma on cammunity supervision, community placement, or 
ccmmuntty custody, Impose restrictions on my activities, end order me ID perform community restitution. 

(t) The prosecuting attcmay will make the recommendation ID the judge as statad an the 
attached plea agraementfonn. 

(g) Persons other than the prosecutor may make sentence recommendations which could 
differ from the prosecutor's recommendation. The judge does not have to follow anyone's 
recommendation as to sentence. The judge must Impose a sentence within the standard mnge unless 
the judge finds substantial and ccmpelling reasons not to do so. If the judge goes outside the standard 
range, either I or the state can appeal that sen1Bnce. If the sentence Is within the standard range, no one 
can appeal the sentence. 

NOTIFICATIONS RELATING TO SPECIFIC CRIMES: IF ANY OF THE FOLLOWING PARAGRAPHS 
00 NOT APPLY, THEY SHOULD BE STRICKEN ANO INITIALED SY THE DEFENDANT AND THE 
JUDGE. 

th) 11uae Strike& Lair,<. l~e GRSRB et Is a ''most &enous 8ff&Rse" 
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QGUlt must cantansa FRe 19 lifa lmpA&OnmoRt ~eut p986ibllily af pamla, or aai:tv reteasoI segardle&& af 
ttlo rAaMimUJR pena!'Y state ct abcWa, I a"' a "pei:aisleRt ciftandet' It (aJ befaAll I oerRn:iiltiad ltlis cFime1 I had 
tvAa cemi.ldiom; fer ''most ceFlouc off&Rsa&," either In at.I& &tate1 federal ~&.Ht, a c;ea,rt mastia~ 
aRd (o) one of my pfior c:ar.-ric;tians '9r a °""est ser:iows affeawa" GGGIIAad taefeAt I camrniUed the 91:1:ier 
"mast soi:ious Gllenso, 

(iJ ·~•G ma:ilcas l,arc, If a ou"8Al atl!aA&e ia (A) rape in the fil&t dag,ae, rape af a child in the 
fild degree, chUd molestatieA In ttae fisst degRMti ,ape in ttle 6869M dagf881 18pe of 8 Ghild In Ula 88':0Ad 
d89F881 or indecent NINHtia& ~ foRilible crmpulsioo; (8) rnYFder in Ille fiF&t dagF88, FRUAlar In the HSllf.ld 

degree, hemicldo by abMSo, lcidnappiAg In the fil6t degree. kklnapplng In #lo &emend degree, ascabllt In 
Iha fil&t degsae, msautt in ttla a a; a Rd dagFBB, assault at a Ghlld In the fii:st degree, ca, b..arglary In the fil&t 
degFee1 ~ a tiAdlAg d suual metivatioAi (q an altafflpt 19 GGmmit any af the •~ontiGAad crimes 
!!!! I t:la'M at least er-·ia pFior .:om,ic::lic:ln for 8118 ot Ila aforarRenlienacl oFii:s:1 Nin tRla &ta&e1 iR tederal must, 
In a aeurt SRastial1 er elsawhere, tt. GUAaAI CRAIB I aA1 oha19ed tJAUI saflie& a mandatery 68AtaAc:e of lif& 
IMpsi6GAm8AtwilheYa pe&&ibilily Qf pasolo er aasty sa1eaee1 regaldles& Qf any ell:lar &tal8d maicinu,m 
peAally, llla prior COA\liGtion must haw OCGUR'ad befoso CQSM:iiS&ililn of tRe SUR"SAt SffeA&e, 

Q} l=he GAIR& Gt II• a lll8RG8to,y minimum &entaw et at least 
yaara of tmal c:onfinemant Thia manutery mlnin:iYm saAteRc:e i& net Iha came B& the 

maAdatery cemBRCe of lite iMprisoAFRant ~ po&11ibility of pasela (lie '1:hrae Strikas" CH' •~rv,io StJikas" 
baW) as dmicFlbed In pa,::ags:aph BlR) ca, O(ij abew. The law dQ86 not aUQN any seduction of ltlis 

(k) The oFima(e) of ha& a (6p&Gial tir:aarm allogatloR) (deadly 
waapoA BA~AG81"A8At} wtlich QSFR88 an oclditioAal peAal&y of yaass of total rmfiA'AOM. 
Qeadly wport er firearm enhans.MRoAtE as:e A1&ndamry, ~ rRust be B8NBd In tntal oenfiAament. and 
they A1ust FLIA GORSecl4P111ly 119 any altlar &ant&nee &Ad 119 any ether claadly weapon or firearm 
enhancBfAents. llla law daa& not aUON any radualion af this wte,ac;e, 

(I) The crime of Possession of a controlled Sub&tance (Cocaine) carries a mandatory 
minimum fine ot $1.QQQ • 

(m) C'Guntli and are MIG or moAt serious 'Jiolent 21f RHB arising t'8ffl 
sepasate and distinct eFiminal oendust. aAd UMt sentesw for these c;oums will RIA GeAsocuwaly unle&& 
ttle Juctsa fiAda &Ulil&tamial ancl GQl'ApelliAS rs SAA& ta do CIUMH¥M.a, . 

(A) laa,: ar:i1nas c::ommlt:lad pFtor to July 1, 2QUO: In addmGR to sentBnGing ma 119 
aanfinemoAl, the judsa may er:dar FM 119 aaiw up kl one yaar at oamAWnlty eupa!Yi&ion if the telal period 
ot saAfinament 91daracl I& IEB #Ian 12 mMtR&. tf U:116 criFAB 18 a dR.19 elfeA&e, amult in the &&QQAd 
degJ881 966BYII af B cnlla in Die BaGGIRcl degF88, OF any GARIB against a peAIOA in wt:lioh a apac;itic fiRdiAg 
,_,as made ttaat I eran ru:;a111pllca wa& aA"Red\wh a cleaaly\tMapcm1 Ulejudga•tAU aFdar A1Bte &eNe at 
least ana year al' r;iw: IA-1URity plBGem8At. If lhi& criMe is a IMhlouler hgmiGidei whlc:ular aasawlt. er a 
&eFioyg •~leAt GffaAB8; tho judge will eAtar me to ser:w at least tw9 yeas:& of COAURUAity plac;ament If ~I& 
CRma is a &Ml etfeAMi Iha ooustwill Older FRO ID 68N9 at least ~rae )'&&Al of SQI ,,mul'\ily p•esfnd~ lhe 
aotual peried d rmlfflYAA)t plamment. GGmmunity SUstadYi or GamrRUnity swpeM&IOA may be a& long as 
my eamed eastv release poFiad, QuriAg Ula par-iecl af GGmA\Unit)' plac:IWA8nt, GeAVAUAily oustad~ er 
cenvRUAity super:vialeA1 I Will be under the supePJlsion at Iha Depamnent at CorreGtioAB, and I Will-ha¥e 
MdA=ioRS plac:ad on MV aGWities. Mvtallure 119 cemplywittl ttlese CXH~ltiDAB will AllRder A1B ineligillle tor 
SBAeral a&&istaAG&i RC\t.l 74,04 Q06~(h}. _ 

Far crtmes commlttac:I an ar after Jury 11 2000: In addition to sentencing me tD confinement, 
tho judge may order me to serve up 1D one year of community custody if the total period of confinement 
ordered is less than 12 months. tt the crime I have been convicted of falls Into one of the offense types 
listed in Iha foUawing chart. the court will sentence me to community custody fer the community custody 
range established for that offanse type unless the judge finds substantial and compelling reasons not to 
do so. Sf the period of eamed release awarded per RCW 9 .94A.150 Is longer, that will be the term of my 
community custody. It the crime I ha"'9 been convicted of falls into more than one category of offense 
types listed in the folbNing chart. then the community custody range will be based on the offense type 
that dictates the longest tesm of community custDdy. · 
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Violent Offenses 

Crimes Against Persons as defined by RCW 
9.94A.411 
Offenses under Chapter 89.50 or M.52 RCW 

sentenced under RON 9.9.tA-505 

C 
36 to 48 months or up to the period of earned 
release, whichever Is longer 
24 to 48 months or up to the period of earned 
release whlcheyer Is Ion er 
18 to 38 months or up to the period of earned 
release whichever is Ion er 
9 to 18 months or up to U1e period of earned 
release whichewr is ton 
9 to 12 months or up to the period of earned 
release whichever Is Ion er 

During the period of cammunlty custody I will be under the supervision of the Department of 
COrrections. and I will have restrtctions placed on my activities. My failure to comply with these C?Onditions 
will render me Ineligible for general assistance, RC.W 7 4.04.005(6)(h), and may result in the Department 
of Corrections transferring me ID a more restrictive confinement status or other sanctions. · 

(o) The judge may sentence me as a First-Time Offender instead of Imposing a sentence 
within the standard range if I qualify under RC.W 9.~A.030(23). This sentence could include as much as 
90 days confinement, and (it the crime was committed prior to July 1, 2000). up to two years community 
supervision, or (if the crime was committed on or after July , , 2000) up to two years of community 
custody, plus au of Iha conditions described In paragraph 6(e). Additionally, the judge could require me to 
und8f90 beab,e.ct, to deYOta time to a specific occupation, and to pursue a described course of study or 
occupational training. 

(fa) If Ihle GAIR& IAWltJed a maier •Jahicla or t,,t,as a felony iA Iha c:iommiB&iDR of ~ic;h a moter 
whlc:le was uead, my ,lfiuafa llc;eA&e af pA\lilaga to drive will be rewked, If I ha•.M a dri¥er's liceAse, I 
must WI SUR&Adar it tD Iha jMdge, . 

('I) If this~ lm'81JJ86 a SRYal effense, ,.,DStiluti&R,-or a dswg elfaA&e asseclated with 
hypocieRIRia Reer:llea, I ¥11ill lae required 1B wndarge MARI far "'o hwman lmFRWAedefi&iaAS}' ~IDS) Yiru&, 

(r) If I am.not a cttizen of the United States. a plea of guilty to an offense punishable as a 
crime under state law is grounds for deportation, exclusion from admission to the United States, or denial 
of naturalization pursuant to the laws of the United Sates. 

(s) I will be required ID provide a biological sample for purposes of ONA Identification 
analysis. Unless expressly wahled by the Court, I will be required to pay a biological testing fee In the 
amount of $100. 

(t) 8asauso this Glime lswo1¥86 a seoc offeRse es defined by-R~ 9.0..44.130l9)(a)1 or a 
kidABppiA9 slfanse iRVOMAg a miADFi I will be saquired tD ragiBter ~er:a I reside, &twdy er WQ,k, The 
apec::ifiG 1&9isllation requlwnts asa sat tasth In the "S.C QffeFidar Reglaatian Raqulsamont'' 
daOMIOAt. 

(t 1) If I quality uFider RON 9,94A,13>(3), Bia jud9a fRIY SU&peAd 9¥BG1rti8A af tM daAdaFd 
range tBFSR of 1M rmfi~eAt under Iha Spaslal SM otfeAder &anaAGing AlaAlative ~&SQ&t.), lu 
Judea may lmpaea up ta siw FAOAtf:la lstal mRfinemeAt. If the judge &U6p8Ads BXBGI~ d the standaFd 
laAfJO af Ger.tiABAIBAt. I •Nill be plagad GA rmwRYAit.y sYStedy fer ht lens&h of the &MSpandM &aAIBAsa Dr 

three yeam, ¥mich 8Y8F Is gieataf. I will be or:dered m pastiQpata iR sex offender baabReRlj and I ttJiU be 
subjeGt fE all af 1M C::ORditieA& dEGAbed IA paragraph 8 (8), Additionally, Iha judge GOUid FaqYira me to 
devo&a tiJAa la a spec;ifis GGGYpalioA and ID pmaua a psa;cribed c:eu'88 of studv or ca;cupotieRal tralniAg, 
If a 11iatatioA of BBAIBAc;& QQGUF6 dURAg rmuAUAit.y c:IJBlQdyl OF the judge fiAda lhal I fail 1B Maka 
s:Jtis.fa=ry pregras in beatm9Ati the jlldge may rewke l:Mt6uspeAded seA1BAce, 

(u)(i) If the crime charged herein is a felony or one of the fcDON!ng crimes when committed by 
one family or household member against another. committed on or after July 1, 1993: Assault in the 
faurth degree. coercion, stalking, reckless endangerment in the second degree, criminal trespass In the 
first degree, or violation of the provislons of a protection order or no-contact order restraining the person 
or excluding the pen10r1 from a residence (RON 28.5(1060, 28.50.070. 28.50.130, or 10.99.040), or 
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(ii) If I have previously been involuntarily committed for mental health treatment under RCW 
71 .05.320, 71.34.090, chapter 10. 77 RCW, or equivalent statute& ot another jurisdiction, unless my right 
ID possess a fireann has been res1Dred as pmvlded In RCW 9 .41.047, 

(iii) or If I am under eighteen years of age, except as provided in R~.9.41.042; and/or 
(iv) If I am tree on bond or personal recognizance pending trial, appeal, or sentencing for a 

serious offense as defined in Rew 9.41.010, I understand that I may net possess, awn, or have under my 
control any firearm unless my right to do so Is restored by a court of record. 

(Pursuant to RCW 9.41.047(1), the Judge shall read this section ID the defendant in open court. 
'The Clefk shall forward a copy cf the defendanfs driver's license, identicard or comparable identification 
tc the department of licensing along with the date of conviction). 

M Applicable tD au felonies: I may not possess, ONn, or have under my control any firearm 
unless my right to do so is restored by a court of record, and I must immedlately sunender any concealed 
pistol license. RCW 9.41.040, 9.41 .047. All offenders sentenced tD tenns invoMng community custody, 
community supervision, community placement. or ccmmunity rastitution may not ONO, use, D" possess 
firearms or ammunition. RCW 9.94A.120(18). · 

(Pursuant tc RCW 9.41.047(1 ), the Judge shall read lhi& section to the defendant In open ccurt.) 
(w) If the court finds that a chemical dependency has contributed to my offense, the court 

may, as a condition of the sentence and subject to availabfe resources, order me to participata in 
rehabilitative programs or otherwise to peffonn affirmative conduct reasonably related tD the 
circumstances of the crime for which I have been convicted and reasonably "ece&sary or beneficial to me 
and the community In rehabilitating me. If this crime Is a violation of the unlfonn controlled substances 
act under chapter 69.50 RCW the court, unless specifically waived, shall order the Department ot 
Corrections to complete a chemical dependency sc,eening report before Imposing sentence. 

(w•1) tf I qualify under RCW 9 ,94A.505, the judge may sentence me under the Special Drug 
Offender Sentencing Attemativa lOOSA). This sentence Includes total confinement in a state facffity for 
one-half of the midpoint of the standard range plus all ri the candltions d paragraph 6(e). During 
confinement I VtlDuld be required tc undergo a comprehensive substance abuse assessment and to 
participate In treabnent Community cus10dy a'f at least one-half at the midpoint of the standard range 
that must Include appropriate substance abuse treatment, a condition not to use illegal controlled 
substances, and a requirement to submit to urinalysis or other testing to monitcr that status will also be 
Imposed. Additionally, the judge could prohibit me from using alcohol or controlled substances, require 
me to devote time to a specific employment or training, stay out of certain areas, pay thirty dollar& a 
month to offset the mst of monitoring and require other conditions, Including affirmative conditions. If the 
Oepartment of Corrections finds that I violated a condition of sentence, or I fall to complete the OOSA 
program, or I am administratively terminated from the program, the Department of Corrections will 
reclassify me tc sen,e the balance of the original sentence at total confinement within the standard range. 

(w-2) A conviction for a violation of the state drug laws will affect eliglbUit)' for various federal 
benefits and programs and slate programs funded by the federal gCJI/Bmment Including, but not limited to, 
food s1amps, welfare, and education. 
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~ If this GRme ls a felony &BlCUal offense or If the c:eYit dateimiw that I may be a meAlall~ 
Ill paRIGA as defined iR ROA• 71.~4.o::ffi, awn if I haw net establi&Aad lhat at tAa time ef the cr-ima I 
ladcad tl:le c;apamy ts sammit tt:Ja c:r-imo, \1'315 IAc:~petant m oommit ttla c:limo1 or 1,1,as IRsaRO al tl:lo t;me 
ef U:le c:, L a, Ula Gault &hall aniar Iha Qepaltrllent at CaAa i:tions m mmpleta a pFN!ienleAa r:epol:t befere 
impG&ing 68AteAG8, 

M It this is a GRMe of ckam.tie 'Jiolanae and if 11 or lie Wllim ef the effeR&e, hlllM a mi Aar 
child1 the c:ouit may osdar mete partiGipatB-in-a-domastil: 'Jiolanc::e perpentsr progR!lm.-

(a) If-ls c:siR:la IR¥DltJ88 the manufa5:tur&, daliwi:y, or pr::issess•GR wltl lnlBAtte daliwr 
FAethamphetamine er amphelamlne, a mandatery methamphelamine olean wp fine of 53.000 will be 
asse&sad. Re»• 69.50.401 ~(4iJ, · 

(z) (i) +he spacial allasation that theAt was a pan;on under age 1 B on the pA!Rll&e& wheR the 
detendant GGfAIMlecl (a) A'l&RUfac:b.11:a sf FM&harnphalaAIIAa er (o) pos&e&&ien ef aptae,hiAe or 
pseudoaphedsina with iAlant to rnanutaaur:e metNJmphelamiM1 caRi• a maAdalDry sanlenGe 
MNIAGameAt sf "tJaA&y taur SAOA&ha. ta&al GOrdinemanl 

(aa} If this crime lm/Olws the GltaA6e of whlc:ular homicide While under the iAftueAGe ot 
IRtmi~ng Hquororar1y c1Atg1 aa defined by RON 46,61.~1 GeafRSRilted on er after January 1, 1999, an 
additienal ~ yeass sMII be added m the p'88umptiva sentenGe for •Jahjcu&ar homicide fur eac:h prior 
offense as defined In ~cw 48.81.iGia~. 

(bb) I undea6tand that the etfeASes I am pleadlA9 guiltyte IAdUda lialh a ooswidioA URder 
AQt.' 9,41,Q40 far uAlatAM• possttsion afa lif88Af'I iA the fiAit ersasond degree anct GAB er FADRI 

corwiGtions of the felony cnnea at lheft sf a fireaam or possasslon af a stalen fisaarm • . +he sentansas 
impa&8'1 f:ar thNa ORSA- shall N &ePAMI SOA&8Cll lli\,tely to eas~ mhe,:, A GOAMC:YIR.18 a.eRtanse will 1M, 
Imposed tar each firearm unlawrully pa6f'Msed, 

(cc) No payment tA pubUc assistance will be made t0 a convict during the period of 
confinement/incarceration, RCW 74.08.290. 

7. I plead guilty to the crime(s) at Count 1 Possession of a Contmlled Substance, as charged In the 
lnfonnation. I have received a copy of that Information. 

8. I make this plea fleely end voluntarily. 

9. No one has threatened hann of any kind to me or to any other person to cause me ID make this 
plea. 

10. No per&0n has made promises of any kind to cause me to enlar this plea mccept as set forth In 
this statement. 

11. The judge h~ asked me to state briefly In my awn words what I did that makes me guilty ot this 

crlma~~~ls ~!2~'! o~ "' 4,,tft ~..1.J, ~IAJ/r· ~#'e(_ ~ ~ taidmJJiii{ ~~. ~~ 

Statement or Defendant on Plea at ca.av Page e ot 7 
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12. I am aware that an Affidaw of Probable Cause has been filed in this case. The court may 
ccnslder this Affidavit In deciding whether theta ls a factual basis for my plea. 

DEPUTYPR~-

I have read and discussed this 
statement with the defendant and 
believe the defendant Is competent 

, ... ,,,.,u,,--=r,rstands the staleme,1l . 

B AN R. COSSETTE, #34039 
DEFENDANrS LAWYER ~ ~ fBflaf 

n,e foregoing statement was signed by the defendant In open cant in the presence of the 
defandanrs lawyer and the undemlgned judge. The defendant asserted that (check appropriate box): 
Pt') (a) The defendant had previously read the entire st.atement above (Including 
att:achmentslappendices) and that the defendant understcod it in full. 
()i (b) The defendant's lawyer had previously read to him or her the entire document above (including 
~Hachmentslappendices) and that the defendant understcod it in full; or 
( J (c) An interpreter had previously read to the defendant the entira statement above (Including 
attachmentslappendice&) and that the defendant understood it in full. 

I find the defendant's plea of guilty ID be knowingly, lntemgentiy and voluntarily made. Defendant 
understands the charges and the consequences of the plBG. There is a factual basis for the plea. The 
defendant is guilty as charged. 

. Datedthls d ;;,r~ayof ~ .2007. 

~~~ 
JUDGE 

statemert of Dllfendalt on Plea of aay Pago 7 at 1 
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INTERPRETER'S STATEMENT 

I am a certified Interpreter or I am fluent In the _________ language and have been 
found qualified by the court to Interpret In the aforementioned language which the defendant understands. 
I have banslatsd this entire document, Including attachmentslappendices, for the defendant from English 
Into the abamentioned language. The defendant has ackn<Mlledged his or her undersmnding of both 
the translation and the subject matter of this document, lnduding attachments/appendices. 

I certify under penalty of petjury under the laws of the state of Washlnglion, that the foregoing is 
true and correct 

Dated:--------

lrterpreter'• stalemert Page t of t 
St. v. GARCIA-MENDOZA, ALEJANDRO 
PAI06F03078 31tfll2007 

Located: ____________ _ 

Interpreter 

----------~---- - - - ------



PLEA AGREEMENT 
(SENTENCING REFORM ACT) 

CAUSE NO.: 08-1-02314-0 Defendant All:{A~:>~O GARCIA-MENDOZA 
. ON PLEA TO: ~HARGED-( ] ___________________ _ 

Special FindingNerdict cl pc S66S61on of deadly weapon on Count(&) ___________ _ 
(RON 9.94A.125). 
The State of Washington and lhe defendant enter into this PLEA AGREEMENr which I& accepted only by 
a guilty plea. This agreement may be withdrawn at any time prior to enby of the guilty pJea. The PLEA 
AGREEMENT Is Indicated above and as follows: 
1. [ J OlSMISS: Upon disposition of Count(s) ____ _. the state moYeS to dismiss Count(s) 

2A.[ ] REAL FACTS OF HIGHER/MORE SERIOUS AND/OR ADDITIONAL CRIMES: Jn ac;cordance 
with RCW 9.94A.370, the parties have stipulated that the cx,urt, In sentencing, may consider a& real and 
material facts tnfonnation as fallo.vs: 

[ ] as set forth In the affidavit(s) of probable cause filed herein 
[ ) as set forth In attached Appendix C. 

28.(X] SENTENCING FACTS: Facts to be considered for Imposing a standard range sentence are as 
set forth In the affidavits(&) of probable cause filed herein. 
3 . [ J RESTITUTION: Pursuant to statute, the defendant agrees to pay restitution as follows: 

( J In full to victim(s) on charged counts 
[ I as set forth In attached Appendix C. . 

4. l ) OTHER=-----------,----------------

--~!====-=-===~ -end allew ~e ¥~ ?ffw-rt~ be st1bfflitt:M le Ula eeufklM tllefl'c,9ecating Attame:t p, io.1x>n 
. eemecdng. I¾~~ f}Jf{' ~r aa.ree .- /-1- Jvt-r- ,,~ .41':re<eA.,,-

[ ) The defendant agrees to undBllJo mj evaluation 69 I ,esbiiiitt Altematives &r'Stieet Crime 
and aliaN the results of that evaluation to be submitted to the court and the Prosecuting Atla'ney, prior to 
sentencing. 
5. ~ENTENCE RECOMMENDATION: 
~ defendant agrees to the foregoing Flea ~raernent and that lhe attached Prosecutds 

Unden,1e1111;11111:1 UI L.Mlt:IIIUc:lltLlt \,,llllllllell n11aWI)' ,,....,.,... .. ui .... l"oJ, emu \Utl •U..\,,ll'.IU .;!t:1111.t:1111,,111~ \o:IUIUtllllltllo ' .,._._.,,. ___ , n...c ... -..1 _ _.,_ ,,,._.:_: __ , • ,:_.__., 1.1----.1~. "'' __ .,a&..-_..__.__.,.~-_._ _ _: __ ,..,.;,.1.,.1,.,.,._. 
scoring form(s) (Appendix B) are accurate and complela and that the defendant was represented by 
counsel or waived counsel al the time of prior convictlon(s). Any challenge by the defendant ID the 
criminal history or scoring will ccnstibJtB a breach of this agreement. The state makes the sentencing 
recommendation set forth In state's Sentence Recommendation. The sentencing reccmmendation may 
Increase in severity If any additional convictions are discovered. 

[ J The defendant disputes 1he Prosecut0f's Statement of the Defendants Criminal History, and 
the state makes no agreement with regard to a sentencing reccmmendation and may make a sentencing 
recammendation for the full penalty ailCMed by law. 
MandalDry Minimum Term (RON 9.94A.120(4) only)~ _______________ _ 

( ) Mandatory license revocation RCW 46.20.285. 
Ten years jurisdiction and supervision for monetary payments. 
RCW 9 .94A.120(9). . 
6. AGREEMENT NOT TO CHALLENGE CONVICTION: The defendant agrees not to challenge the 
corwictlon for this crime, whether by moving to 'Nithdraw the plea, appealing the canvtction, filing a 
personal restraint petition, or In any other way. if an exceptional sentence is Imposed, the defendant may 
appeal the sentence without vtolating this agreement. 

PIM AC,'Nmelt (sectenctno Refann Act) Page 1 of2 
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7. NON.coMPLIANCE WITH AGREEMENT: If the defendant fails to appear for sentencing, or if 
prior to sentencing the defendant commlta any new-offense or violates any ccndition of release, the State 
may recommend a more S8Y8f8 sentance. 

If the defendant violates any~ provision of this agreement, the state may either recommend 
a fflOl8 &e'o'ere sentence, file additional or greater charges, or re-file charges that were dismissed. The 
defendant waives any objection to the filing of additional or greater charges based on pm-chafUlng or pre
trial delay, &tatut.es of limitation&, mandatmy jainder requiramenls, or double jeopardy. 

In any event, the defendant will remain bound by the agreement end wiU not be atkMled fD 
withdraw the plea. If the defendant'& violation of the agreement constitutes a crime, the defendant may 
be charged with that crime. 

8. AGREEMENT NOT TO FILE ADDITIONAL CHARGES 
This agreement Is limited to cause numbers or crimes s~ifically refened ID in this plea agmemant and 
Identified by crime, victim, and police incident number Immediately foUCMling this paragraph and does not 
apply ID any other matters which may be under iiwestigation, pending, or being handled by any other 
~or~• . 

Plea AQ,eement (sentencing RefDnn Ad) Page 2 or 2 
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AL M. TREACY, 
Deputy Prosecuting Atl0 



STATE'S SENTENCE RECOMMENDATION 
(SENTENCE OF ONE YEAR OR LESS - SENTENCING REFORM ACl) 

DATE: March 18, 2007 
DEFENDANT: ALEJANDRO GARCIA-MENDOZA CAlJSE NO: CJ6.1-00314-0 

SENTENCE OPTION' 

1. OFFENDER STATUS 
[ ) FIRST TIME OFFENDER - NO WAIVER ( ] VIOLENT OFFENDER 
N-' NON-VIOLENT OFFENDER 

2. ~TI:RNATIVE SENTENCE DECISION 
a. ( ] ALTERNATIVE SENTENCE- TOTAL CONFINEMENT TO BE CONVERTED: 

This sentance of partial confinement and/or canmunity restitution Is a conversion °'------:--months/days d total canfinement on Count(s) _______ _ 
b. ( ) REASONS FOR NOT RECOMMENDING ALTERNATIVE SENTENCE (use only 

If first time or non-violent olfander): 
The reasons for not recommending an altemative sentence are as tallows: 

3. ( ) EXCEPTIONAL SENTENCE: This I& an e,cceptional sentence recommendation, and the 
substantial and compelling reasons for departing from lhe presumptive sentencing range are set forth on 
the attached form. 

SENTENCE RECOMMENDATION 
The State recommends that the sentence of this defendant be as follows: 

cY CONFINEMENT: Defendant serve It cJ ---~I/partial confinement on Count 
_____ with ctedit for time served as provided u~~.;120(12), [ 1 Work Release if 
eligibfe. Terms ID be sefWd concunentty/consecutively. 
[ J COMMUNITY RESTITUTION: Defendant perform _____ hours of community restitution 
(maximum d 240 houm). 
[ J COMMUNITY SUPERVISION: Community supenrision (one year maximum) of J 'L, months. 
!::J..-- COMMUNITY CUSTODY: Defendant shall be on Ccmmunity Custody for the length of 
--=---:--:~-:::-· Community custody shall commence immediately but is toUad during any term of 
confinement Defendant shall report no later than the next business day after sentencing, or if In custody, 
the next business day after release from confinement to the state Department of Correction& and shall 
canply with all rules, regulations and requirements of that department 

nParticipate fully and successfully complete canmunlty--baaed sexual deviancy treatment 
program, including all conditions imposed by the therapist 

1 INo contact~ victim(&l~--=----~~"':""--~~--~--
I INo contact With minor children unless supervised by an adutt previously appl'Olled by the 
therapist and canmunity conection& officer. 
I IOTHER (crime related prohibitions, treabnent, etc.): _____________ _ 

~ CHEMICAL DEPENDENCY SCREENING REPORT: If them is a finding a chemical dependency 
· has contributed to the defendanrs offense, the. state wiD reccmmend a chemical 
dependency screening report be prepared and reserves the right to recommend 
any affinnative conduct alla.ved by law. ~ ~Af does /,t:(T"t.)';f'l .. , 

Slate's Sertanctng Recommendation Page 1 or 2 
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APPENDIX A TO PLEA AGREEMENT 
PROSECUTOR'S UNDERSTANDING OF DEFENDANTS CRIMINAL HISTORY 

(SENTENCING REFORM ACT) 

DATE: March 16, 2007 (dhw/gp) 
DEFENDANT: GARCIA-MENDOZA, Alejandro (nml) 
DOB: 11/26/84 M/H 
SID: WA21608777 FBI: 330285AC2 DOC: 872848 

CRIME 

ADULT FELONIES: 

VUCSA - Possession (C) 

VUCSA - Possession (C) 

ADULT MISDEMEANORS: 

None 

JUVENILE FELONIES: 

None 

JUVENILE MISDEMEANORS: 

None 

DATE OF PLACE OF 
CONVICTION CONVICTION 

7/14/04 

8/31/05 

King County 
04-1-10232-1 

King County 
04-1-14287-0 

OTHER: (NOT COUNTED AS CRIMINAL HISTORY) 

I& ~td- c,:J 
Date Deputy Prosecuting Attorney WSB 

I ncarceratlon/ProbaUon 
DISPOSITION 

30 Days Confinement 
(240 Hrs Comm Service) 
12 Mos Comm Custody 

20 Days Confinement 
12 Mos Comm Custody 



APPENDIX A TO PLEA AGREEMENT 
PROSECUTOR'S UNDERSTANDING OF DEFENDANT'S CRIMINAL HISTORY 

(SENTENCING REFORM ACT) 

DATE: March 16, 2007 (dhw/gp) 
DEFENDANT; GARCIA-MENDOZA, Alejandro (nml) 
DOB: 11/26/84 M/H 
SID: WA21608777 FBI: 330285AC2 DOC: 872848 

CRIME 

ADULT FELONIES: 

VUCSA - Possession (C) 

VUCSA - Possession (C) 

ADULT MISDEMEANORS: 

None 

JUVENILE FELONIES: 

None 

JUVENILE MISDEMEANORS: 

None 

DATE OF PLACE OF 
CONVICTION CONVICTION 

7/14/04 

8/31/05 

King County 
04-1-10232-1 

King County 
04-1-14287-0 

OTHER: (NOT COUNTED AS CRIMINAL HISTORY) 

Incarceration/Probation 
DISPOSITION 

30 Days Confinement 
(240 Hrs Comm Service) 
12 Mos Comm Custody 

20 Days Confinement 
12 Mos Comm Custody 



• 
POSSESSION OF A CONTROLLED SUBSTANCE THAT IS EITHER HEROIN OR 

3// 6;C:, 7 dh~ (RCW 69.50.4013(2)) 

. I. , /. . e . ,\ NARCOTICS FROM SCHEDULE I OR II OR FLUNITRAZEPAM (e.g., Cocaine) 

'9 / l / 9 6 . ) CLASS C • NONVIOLENT 
GA!tCIA-MENDOZA, All'~als@s&a1rring after June 30, 2003 (RCW9.94A.517) 

(If sexual motivation nndinglvardic:t, use form on page lil-14) 

I. OFFENDER SCORING (RCW 9.94"-525(7)) 
ADULT HISTORY: 

Enter number of felony convictions ......... ~ ...................................... _ ..................... " ............. . _L_ x1= 2 
JUVENILE HISTORY: 

Enter number of serious violent and violent felony dispositions ........................................... .. _Q_ x1= 0 
Enter number of nonviolent felony disposlUons ............................. * . ...................... ~ ........... .. -1)__ x½= -L 

OTHER CURRENT OFFENSES: (Other curTenl offenses which do not encompass the same conducl count in offender score) 
Enter number or other felony convictions ............................................................ *, ......... ·- ··· -1)__ x 1 = _JL_ 

STATUS: Was the offender on community custody on the date the a.irrent offense was committed? Qfyes), + 1 = O •,.-• .,1 ·1•4 o,4•• 1 "•7.• 'IJ ' '.I'• •••t ' •Lo.•''"" _.. ,. •0 r1•~~~-t-~"''""L0

~ ... •• , t•tttiJ• • .. ,__;it __.,,.~• :,ii'ot~~ .. ttr~.l~sff;oiuriujixfg·~1:~ .~,n~•~~Sc?"·:-.i1il'i~-t~ .~:=.1itJi~,~~i:N'~:.,;:~~~~{ '\i~.::r~~ ~1~~~-~l1:f'.$;. ~!li:~1ft~1 •'(Ra·und down to the·nearitst.who\e·nuniber).~~l:-'._~1~1.~J;,t ;.,~
1
.~t~··.""-i,.~~-:~:.:~.,~~, ..• ·'l.;,_Y.,.~;,• __1:,..~!:~v~i.1:--i,!~!'£~.,;;~ ~ni~ ,,::,,·r:: ... • . • • • • • • .• .., .... &..,':"'••.t'· ...... ,. . - .... ...... .,. •••• - ......... .. ,.:..o .... " .,. "'I: ... ~- "" '"'T""'• :.•·~ .._ ___ _ 

A. For curTent offenses occuning ahar June 30, 2002 bul before J\Jly 1, 2003, please reference the 2002 sentencing manual for appllcabl~ ... - - . scoring rules. For current offenses occurring prior to July 1, 2002. please reference the 2001 sentendng manual. l : .. __ ,./ 
B. When a court sentences an offender to the custody or the Dept. of Carrectlans, the court shall also sentence the offender lo community custody for the range of 9 to 12 months, or to the period of eamed release, whichever Is longer (RCW 9.94A.71 S). 
C. Add 12 months to the entire standard sentence range with a ftnellng that lhe offense was committed In a county Jail or state correctional facility (RCW 9.94A.533). 
D. A $1,000 mandatory fine shall be Imposed (S2,DDO for a subsequenl conviction), unless lncfigenl (RCW 69.50.430). 
E. If lhe court orders a deadly weapon enhancemen~ use lhe applicable enhancement sheets on pages 111·5 or 111·6 to calculate the enhanced sentence. 

F. For sentence ranges for anticipatory drug offenses, see page 111-269. 
• Statutory maximum sentence is 60 months (ftve years) (RCW 9A.20.DZ1). 

0 The Washington State Court of Appeals ruled that although solicltalions ta commit vlotalions of 69.50 are not considered drug offenses as defined In 9.94A.030, they do score as a d,ug offense. See Slate v. Howell, 102 Wn.. App. 288, 6 P.3d 1201 (2000). 
•"The Supreme Court clarified that soncitaUons to commit Yiolallons or the Unlfonn Conlrolled Substances Act (RCW 69.50) are not "drug offenses• end are not subject to the cammunlty custody ntqulnlment fOI' drug offenses. under RCW 9,94A.715. See In re Hopkins, 137 Wn.2d B97 (1999). 

Ill. SENTENCING OPTIONS • See page 111·268 

• The scoring sht!ets are intt!nded to provide assistance in most cases but do not cover all permutariom of tht! scoring rulu 

-· 
Adult Sentencing Manual 2005 
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APPENDIX C TO PLEA AGREEMENT 
SENTENCING MEMORANDUM (REAL FACTSIRESTtTUTION) 

(SENlENCING REFORM ACT) 

Date: _________ ......, ___ _ 

Defendant ALEJANDRO GARCIA-MENDOZA Cause No.:08-1-0'l314-0 

A.( ] REAL FACTS OF HIGHER/MORE SERIOUS AND/OR ADDITIONAL CRIMES: In accordance 
with RON 9.94A.370, the parties have stipulated that the court, in sentencing, may consider as 
real and material fads lntonnation as fellows: ______________ _ 

B.{ J SENTENCING FACTS: Facts to be considered for Imposing a standard range sentence are as 
setfcrth in the affidavit(s) of probable cause flied herein: ___________ _ 

C.[ ] RESTIT\JTION-CHARGEO COUNTS (Indicate count, police department, pollee number and 
victim's name) is as faUDINS:. ____________________ _ 

0. [ ] RESTllUTION-UNCHARGED CRIMES, RON 9.94A.140(2) (lndlcamd police department, polloe 
number and victim's name) is as follow=,: ________________ _ 

As conditions d any plea agreement, the defendant must agree to allo.v the court to consider the above
stated REAL FACTS at sentencing and/or agree to make the above-stated RESTITUTION on uncharged 
crimes. 

AL M. TREACY, #36602 

Appendbe c to Ptea Agreement Page 1 of 1 
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2001 JUL I 9 AH II: 39 

PAM L.DANIELS 
COUNTY CLERK 

SNOHOMISH CO •• WASH. 

-~ ·- ·------·--------
INEl/6/BLE 10 CARRY FIREARMS 

THE STATE OF WASHINGTON, 

v. 

GARCIA-MENDOZA, ALEJANCRO 

SID: WA21608m 
If no SID, use DOB: 11/26/1984 

SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

Plalntlff, 

Defendant 

No. OS.1-02314-0 

JUDGMENT AND SENTENCE 
[ ] Prison 
~ One Year or Less 
Tl First Time Offender 
[ J Special Drug Offender Sentencing Altemative 
[ I Clerk's Action Required, 

restraining order entered para. 4.3 
~rk's action required 

firearms rights revoked, pata. 4.3 and 5.6 
[ ] Clerk's action required, para 5.4, 5.3 

Restitution Hearing set, Notice of Wllhholdlng. 

I. HEARING 

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) prosecuting 
attomey were present. 

II. FINDINGS 

There being no reason why judgment should not be pronounced, the Court FINDS: 

2.1 CURRENT OFFENSE(S): The defendant was found guilty on :::, ~c. ,,..__ ~c") by plea of: 

COUNT&BJ.Ms ~ 
I Possession of a Controlled Substance 69.50.4013 

as charged In the Information. 

Additional current oflensea are attached In Appendix 2.1. 

INCIDENT# 
MAR,0603077 

PAJE OF CRIME 
6/19/06 

[ ] 

[ ] A speclal verdict/finding for use of a deadly weapon which was a flreann was retumed on Count(s) 
_______ RCW 9.94A.602, 8.41.010, 9.94A.533. 

[ 1 

[ J 

A special verdict/finding for use of deadly weapon which was not a firearm was retumed on Count(&) 
_______ , RCW 9.94A.602. 9.94A.533 

A special verdict/finding of sexual moUvatlon was returned on Count(s) ______ _____ 
RCW 9.94A.835. 

Judgment and Sentence Page 1 or 11 
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( J A special verdlcVfinding for Vlolatlon of the Uniform Controlled Substances Act was returned on 
Count(s) __,,...,....-...,....• RCW 69.50.401 and RCW 69.50.435, taking place In a school, school bus, within 
1000 feet of the perimeter of a school grounds or within 1000 feet of a school bus route stop designated by 
the school district; or In a public park, In a publlc transit vehicle, or In a publlc transit stop shelter.: or In, or 
within 1 ooo feet of the perimeter of, a civic center designated as a drug-free zone by a local government 
authority, or In a public housing project designated by a local governing authority as a drug-free zone. 

I J A special verdlcUfindlng that the defendant committed a crime Involving the manufacture of 
melhamphetamlne, Including Its salts, Isomers, and salts of Isomers, when a Juvenile was present In or 
upon the premises of manufacture was retumed on Count(s) __________ RCW 
9.94A.605, RCW 69.50.401 (a), RCW 69.50.440. 

( 1 The defendant was convicted of vehicular homicide which was proximately caused by a person driving a 
vehicle while under the Influence of Intoxicating liquor or drug or by the operaUon of a vehicle In a reckless 
manner and Is therefore a violent offense. RCW 9.94A.030{45) 

( ) This case Involves kidnapping in the first degree, kidnapping in the second degree, or unlawful 
Imprisonment as denned In chapter 9A.40 RCW, where the victim Is a minor and the offender Is not the 
minor's parent. RCW 9A.44, 130. 

( I The court finds that the offender has a chemical dependency which contributed to the offense and Imposes 
as a condlUon of sentence that defendant shall participate In the rehabilitative program/affirmative conduct: 

I 1 
I I 

l I 

I 1 

[ ) 

2,2 

--------------------------· RCW9.94A.607. 

The crime charged In Count(s) __________ involve(s) domestic violence. 
The offense In Counl(s) was committed In a county Jall or state correctlonal 
faclllty. RCW 9.94A, 533(5) 
The court finds that In Count ______ a motor vehicle was used In the commission of this 
felony. The Department of Licensing shall revoke the defendant's driver's license. RCW 46.20.285. 

Current offenses encompassing the same criminal conduct and counUng as one crime In determining the 
offender score are (RCW 9.94A.589): 

Other current convictions listed under different cause numbers used In calculating the offender score are (list 
offense and cause number): 

CRIMINAL HISTORY: Prior convictions constituUng criminal history for purposes of calculating the offender 
score are (RCW 9.94A.525): 

SENTENCING COURT DATE OF 
AorJ 
Adult, 

~ 
OATEOF 
SENTENCE 
7/14/04 
8/31/05 

(County & State) CRIME ~ 
A 

TYPE OF 
~ 

1 VUCSA-Possesslon 
2 VUCSA-Possesslon 

King Counly, WA 
King Counly, WA 

Additional criminal history Is attached In Appendix 2.2. 

C 
A C 

l I 
[ 1 The defendant committed a current offense while on community placement or community custody (adds one 

point to score). RCW 9.94A,525. 
[ 1 

I I 

The court finds that the following prior convictions are one offense for purposes of determining the offender 
score (RCW 9.94A.525): 
The following prior convictions are not counted as points but as enhancements pursuant to RCW 46.61.520: 

Judgment and Sentence Paga 2 of 11 
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2.3 SENTENCING DATA: 

COUNT OFFENDER SERIOUS. STANDARD PLUS TOTAL STANDARD MAXIMUM 
NO. SCORE LEVEL RANGE(not ENHANCEMENTS RANGE (Including TERM 

Including enhancements) 
enhancements) 

1 2 I o.&Monlhs 0.8 Months s Years s10.ooo 
•Firearm, (0) Other deadly weapons, (V) VUCSA In a protected zone, (VH) Veh. Hom, See RCW 46.61.520, 

(JP) Juvenile Present 

( l AddiUonal current offense sentencing data Is attached In Appendix 2.3. 

2.4 [ J EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which Justify an exceptional 
sentence 

[ ) above [ l within f J below the standar!' range for Count(s) _.,.....,...._.,,.,...___,,,.... 
[ l The defendant and state stipulate that justice Is best served by Imposition of an exceptional sentence 
above the standard range and the court finds that exceptional sentence furthers and is consistent with the 
Interests of Justice and the purposes of the sentence reform act. 
I l Aggravating factors were I J stipulated by the defendant , I ] found by the court after the defendant 
waived Jury trial, [ ) found by jury by special lntenogatory. 

Findings of fact and conclusions of law are attached in Appendix 2.4. The jury's interrogatory is attached. 
The prosecuting attorney ( ) did ( J did not recommend a slmllar sentence. 

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, 
the defendant's past, present and future ability to pay legal financial obllgaUons, Including the defendant's 
financial resources and the likelihood that the defendant's status will change. The court finds that the 
defendant has the ability or likely future ability to pay !he legal financial obllgaUons Imposed herein. RCW 
9.94A.753 
( } The following extraordinary circumstances exist that make resU!uUon Inappropriate (RCW 9.94A.142): 

2.6 The prosecutor's recommendation was O months/ ays o Count 1, ___ monlhs/days on Count 
2, ___ months/days on Count 3, ___ months/days on unt 4. The prosecutor recommended 
counts ______ run concurrently/consecuUvely. 
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Ill. JUDGMENT 

3.1 The defendant is GUil TY of the Counts and Charges listed In Paragraph 2.1 and Appendix 2.1. 

3.2 [ J The Court DISMISSES Counts ____________________ _ 

3.3 [) ThedefendanllsfoundNOTGUILTYofCounts ________________ _ 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 Defendant shall pay to the Clerk of this Court: 

RMA 

PCV 

CRC 

PUii 

WFR 

FCM 

$16'426'568 --
(§9 

s 

$96~ ::-
$. ______ _ 
$, ______ _ 

COF/lOII $. ________ _ 
FCO/NTFISADISOI 
CLF $. ______ _ 
exr $. ______ _ 

$. ______ _ 

e,,_. ____ _ 
$ ______ _ 

s {poo g:.. 

Restitution Monitoring Fee sec 4.94.010 
The Clerk shall collect this fee before collecting restitution 
or any other assessed legal financlal obUgatlons. RCW 9.94A.760 

Victim assessment RCW 7.68.035 

Court costs, Including RCW 9.94A.760, 9.94A.505, 10.01.160, 10.46.190 
Crimfnal filing fee $ _____ _ 
Witness costs $ _____ _ 

Sheriff service fees $·------
Jury demand fee $ _____ _ 

Other $-:--:-:----
Fees for court appalnted attomey 

FRC 

WFR 
Sl'RISFSISFWISRF 

JFR 

Court appointed defense expert and other defense costs 
Fine RCW 9A.20.021; [ ) VUCSA additional fine deferred 
due to lndlgency 
Drug enforcement fund of _________ _ 

Crime lab fee ( 1 deferred due to lndigency 
Extradition costs 
Emergency response costs (Vehicular Assault, Vehicular 
Homicide only, $1000 maximum) 
Biologlcal Sample Fee (for offenses committed after 7-1-02) 
Domestic Violence Penalty (for offenses committed after 
6-4-04, $100 maximum) 

RCW 9.94A.030 

RCW 9.94A.760 

RCW 69.50.430 
RCW 9.94A.760 

RCW 43.43.690 
RCW 9.94A.505 

RCW 38.52.430 
RCW 43.43.7541 

RCW 10.99.080 
Other costs for: --------------------
TOTAL RCW 9.94A.760 

IX] 

I 1 
I J 

The above total does not include all restitution or other legal financial obligations, which may be set 
by later order of the court. An agreed restitution order may be entered. RCW 9.94A. 753. 
RESTITUTION. Schedule attached, Appendix 4.1. 
ResUtutlon ordered above shall be paid JolnUy and severally with: 

NAME of other defendant 

RJN 
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------------ -

( J The Department of Corrections may Immediately Issue a NoUce of Payroll Deduction. 
RCW 9.94A.7602, 9.94A.760(9) 

All payments shall be made In acoordance with the policies of the dark and on a schedule established by the 
Department of Conectlons, oommenclng Immediately, unless the court specifically sets forth the rate here: Not less 
~ c~ 0/ 

r l 

[X] 

[X] 

4.2 

4.3 

l I 

l I 

l l 

4.4 

$ .;;is-- per month com enclng '3 Cl ,c"" JAi•~ RCW 9.94A.760 
All payments shall be made within __ J~~------' . [ I release of confinement; 
hH"ntry of Judgment: fi Other _____________________ _ 

In addition to the olher costs Imposed herein the Court finds that the defendant has the means to pay for the 
cost of lncarceratlon and Is ordered to pay such costs at $50.00 per day unless another rate Is specified 
here. _____ . RCW 9.94A.760(2} 
The defendant shall pay the costs of services to collect unpaid legal financial obligations. Rew 36.18.190. 

The financial oblfgatlons Imposed In this judgment shall bear Interest from the date of the Judgment until 
payment In full, at the rate appUcable to civil Judgments. RCW 10.82.090. An award of costs on appeal 
against the defendant may be added to the total legal financial obligations. RCW 10.73. 

( J HIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as 
soon as possible and the defendant shall fully cooperate In the testing. The defendant, if out of custody, 
shall report to the HIV/AIDS Program Office at 3020 Rucker, Sulte 206, Everett, WA 98201 within one (1) 
hour of this order lo arrange for the test. RCW 70.24.340 

~A TESTING. The defendant shall have a (\J..blological sample (offenses oommftted 7-1-02 and 
after), ( ] blood sample (offenses committee befo1e7-1-02) drawn for purposes of DNA Identification 
analysts and the defendant shall fully cooperate In the testing. The appropriate agency. the county or 
Department of Corrections, shall be responsible for obtalnlng the sample prior to lhe defendant's release 
from confinement. RCW 43.43. 754 

The defendant shall not have contact with-------------------
------------,---,---,------------<name. DOB) lncludlng, 
but not limited to, personal, verbal, telephonic, written or contact lhrough a third party for....,....,,... _____ years 
(not to exceed the maximum statutory sentence). EVEN IF THE PERSON WHO THIS ORDER PROTECTS 
INVITES OR ALLOWS CONTACT, YOU CAN BE ARRESTED AND PROSECUTED. ONLY THE COURT 
CAN CHANGE THIS ORDER. YOU HAVE THE SOLE RESPONSIBILITY TO AVOID OR REFRAIN FROM 
VIOLATING THIS ORDER. 

(Check for any domestic violence crime as defined by RCW 10.99.020(3)): VIOLATION OF THIS ORDER 
IS A CRIMINAL OFFENSE UNDER CHAPTER 26.50 RCW AND WILL SUBJECT A VIOLATOR TO 
ARREST. ANY ASSAULT, DRIVE-BY SHOOTING, OR RECKLESS ENDANGERMENT THAT IS A 
VIOLATION OF THIS ORDER IS A FELONY. RCW 10.99.050. 

(Check for any harassment crime as defined by RCW 9A.46.060): VIOLATION OF THIS ORDER IS A 
CRIMINAL OFFENSE UNDER CHAPTER 9A.46 AND WILL SUBJECT A VIOLATOR TO ARREST. RCW 
9A.46.080. 

(For Domestic Violence orders only:} The clerk of the court shall forward a copy of this order on or before 
the next Judicial day to the-----,,,....,.,----,_ County Sheritrs Office or 
,.,....--,--------,--,------,--,--Police Department (where the protected person above-named 
lives), which shall enter it In a computer-based criminal Intelligence system available In this state used by 
law enforcement to llsl outstanding warrants. 

OTHER: 
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4.5 JAIL ONE YEAR OR LESS. The defendant Is sentenced as follows: 

(a} CONFINEMENT. RCW 9.94A.589 
the custody of the county jail: 

Defendant ls sentenced to the following term of total confinement In 

ff O ~An Count __ :=,-=-- _____ months/days on Count ____ _ 

_____ m~nt~~~n Count months/days on Count ____ _ 

_____ months/days on Count __________ months/days on Count ____ _ 
CFrr-.s 

Actual number of months/days of tolal confinement ordered Is: C~ tlc.,,,t.,.,,{_ .l.t: A '1 s-; 4JL,, 
All counts shall be served concurrently, except for the following which shall be served consecutively:__ bOl'::?f' 
__________________________ (!J,t../1,itr 
_________________________ et,W,&t, #-

The sentence herein shall run consecutively with the sentence In cause number(s) _______ _ 

bul concurrently to any other felony cause not referred to In this Judgment RCW 9.94A.589 

Confinement shall commence lmmeolately unless otherwise set forth here: __________ _ 

( J PARTIAL CONFINEMENT. Defendant may serve the sentence, If eligible and approved, In partial 
confinement In the following programs, subject to the following 

conditions: . .,....-------....,...=------~------'""""-,-:-----------
[ ) work crew RCW 9.94A. 7255 [ ) home detention RCW 9.94A. 731, .190 
[ ) work release RCW 9.94A.731 

[ ] CONVERSION OF JAIL CONFINEMENT (Nonvlolent and Nonaox Offenses). RCW 9.94A.680(3), 
The county jail is aulhorized to convert Jail confinement to an available county supervised community option 
and may require the offender to perform affinnatlve conduct pursuant to RCW 9.94A. 

( ) ALTERNATIVE CONVERSION. RCW 9.94A.680. --,.,.---,-- days of total confinement ordered above are 
hereby converted to -.,..---,---,.,- hours of community restitution (8 hours = 1 day, nonviolent offenders 
only, 30 days maximum) under the supervision of the Department of Corrections to be completed on a 
schedule established by the defendant's community corrections officer but not less than _____ _ 
hours per month. 

[ I (finding required for non-vlolent offenders only, RCW 9.94A.680) 
Alternatives to total confinement were not used because of: _____________ _ 
[ 1 criminal history 
[ ] failure to appear 
[ ] defendant has served most or all confinement before sentencing. 

(b) The defendant shall receive credit for time served prior to sentencing If that confinement was solely under 
this cause number. RCW 9.94A.505, 9.94A,545 The time served shall be computed by the Jail unless the 
credit for tlme served prior to sentencing ls specifically set forth by the court: 
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4.6 COMMUNITY ( I SUPERVISION ()&U6TODY. RCW 9.94A.505, 9.94A.545 Defendant shall serve 
I ~ months (up to 12 months} in ( ) community supervision or [ ] community custody. 

Defendant shall report to the Department of Correcuons, 8625 Evergreen Way, Suite 100, Everett, WA 
98208 or ____ not later than 72 hours after release from custody and the defendant shall perfonn 
affirmative acts necessary to monitor compliance with the orders of the court as required by DOC and shall 
comply with the lnstructtons, rules, and regulations of DOC for the conduct of the defendant during the 
period of community supervision or community custody and any other conditions of community supervision 
or community custody stated in this Judgment and Sentence or other conditions Imposed by the court or 
DOC during community custody. The defendant shall: 

( J remain In prescribed geographical boundaries specified by: [ ) notify the community corrections officer of 
the community corrections officer change in the defendant's address or 

\ \ employment 

~ '"" cf..t,,..,c,, 

The community superv slon or community custody Imposed b s order shall be served consecutively to 
any term of community supervision or community custody in any sentence Imposed for any other offense, 
unless otherwise stated. The maximum length of community supervision or community custody pending al 
any given time shall not exceed 24 months. unless an exceptional sentence Is Imposed. RCW 9.94A.589. 

The conditions of community supervision or community custody shall begin Immediately unless otherwise 
set forth here: ______________________________ _ 

4.7 OFF LIMITS ORDER (known drug trafficker} RCW 10.66.020. The following areas are off limits to the 

defendant while under the supervision of the County Jail or Department of Corrections: ______ _ 

4.8 Unless otherwise ordered, all conditions of this sentence shall remain in effect notwithstanding any appeal. 
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5.1 

5.2 

5.3 

5.4 

5.5 

V. NOTICES AND SIGNATURES 

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this Judgment and 
sentence, Including but not limited to any personal restraint peUlion, stale habeas corpus petition, motion to 
vacate Judgment, molion to withdraw guilty plea, motion for new trial or motion to arrest Judgment, must be 
filed within one year of the final judgment In this matter, except as provided for In RCW 10.73.100. RCW 
10.73.090 

LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall remain 
under the court's Jurisdiction end the supe,vlslon of the Department of Corrections for a period up to 10 
years from the date of sentence or release from confinement, whichever Is longer, to assure payment of all 
legal financial obligations unless the court extends the criminal judgment an additional 10 years. For an 
offense committed on or after July 1, 2000, the court shall retain Jurisdiction over the offender, for the 
purposes of the offender's compliance with payment of the legal financial obligations, until the obligation Is 
completely satisfied, regardless of the statutory maximum for the crime, RCW 9.94A.753(4): RCW 
9.94A.760 and RCW 9.94A.505(4). 

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an Immediate notice of payroll 
deduction In paragraph 4.1, you are notified that the Department of Corrections may Issue a notice of payroll 
deduction without notice to you if you are more than 30 days past due in monthly payments In an amount 
equal to or greater than the amount payable for one month. RCW 9.94A.7602. Other income•withholdfng 
action under RCW 9.94A may be taken without further notice. RCW 9.94A.7606. 

RESTITUTION HEARING. ,-, / 
( ) Defendant waives any right to be present at any restitution hearing (sign Initials}: f L( tfL, 
( ) Defendant waives any right to a restitution hearing wlthtn 6 months RCW 9.94A.750. 
( ] A restitution hearing shall be set for----:-~~,------,------,----.---:,,--,--,..,..,,......,,....,...,.,......,...... 
The Prosecutor shall provide a copy of the proposed restitution order and supporting affldavlt(s) of vfcllm(s) 
21 judlclal days prior to the dale set for said restitution hearing. The defendant's presence at said restitution 
hearing may be excused only If a copy of the proposed restitution order is signed by both defendant and 
defense counsel and returned lo the Court and Prosecutor no later than 1 O judicial days prior to said 
hearing. 

Any violation of this Judgment and Sentence Is punishable by up to 60 days of confinement per violation. 
RCW 9.94A.634 

5.6 FIREARMS. You may not own, use or possess any firearm unless your right to do so Is restored by a court 
of record. (The court clerk shall forward a copy of the defendant's driver's license, identlcard, or comparable 
Identification, to the Department of Licensing along with the date of convlction or commitment). RCW 9.41.040, 
9.41.047 

If this Is a crime enumerated In RCW 9.41.040 which makes you lnellglble to possess a flreann, you must 
surrender any concealed pistol license at this time, lf you have not already done so. 

(Pursuant to RCW 9.41.047(1), the Judge shall read this section to the defendant In open r.ourt. The Clerk 
shall forward a copy of the defendant's driver's license, ldentleard, or comparable Identification to the department of 
licensing along with the date of conviction 

[X] The defendant is ordered lo forfeit any firearm he/she owns or possesses no later than=-----
to _______________ (name of lace enforcement agency) RCW 9.41.098. 
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Cross off If not appllcable: 

fi,7 SEiX AND KIDN.MIPING OFF&ND&R REiGISiR.UION, RCW QA,44.130, 10,01,200, Bo;ause this cRme 
in1,1oluoe a eoic offense or klcilnapplng effen&o (e.g., kidnapping In tho Hi:sl de9reo, kidnapping In tho cooonll desree, er 
wnlawfMI lmpriconmonl ac defined In chapter QA,40 RCVJ wheFo tho !Jl&tlfR le a miner and yew are net tl:lo minor's 
pa"8n0, yow aFe re~wlrod to regicler u~th lhe &l:lerUf of lhe county ef lho &lale of Wa&hlngl;in ~ere yaw reside, If yow 
are nel a rocldonl ef Wachiflglen but yow are a slwdent In Washh1glen OF you are ornpleyed In WashlRglon OF yow 
caA')' a ue&allon In Wasl:lln9lon, yeu mwst reulster with tl:lo sheriff of the 6'JYnty of yo1:1r c~oola pla&e of empley,nenl, 
Gr ,..esallon, ¥Gu mwct register Immediately upon being sontencod unless yew ai:e In cuslod)', In which ;ace yeu must 
register •llithln :u hours of yeYr release, 

If yew leai.,e tho slale fellewing yowr &eAlenciR9 er release freR=i cusledy bwl later R=ioi.,e bad< lo ll/a&hlAgton, 
yo1:1 RIU&t Aiglsler 1,•~lhln 3 Elay& after mo,..lng ta 11:11& &tale er wllhln 24 he1:1r& after delng &a It yew are wnder the 
)YR&dlcllen ef this stale'& QeparlFRent of CerrecUen&. If yew leave 11:11& state fellewlng yeur &0nlenGlng or relea&0 frem 
;ustelly but lalar wl:llle AOt a FO&h;joAt ef V',<ashingl9n yeu baGCIIR& e1Rpleyod IA '.Ola&l:1IAglen, GaA'J eut a ,,acatlen IA 
Wa&l:liAglGn, er aHend &&heel IA Wa&hlAgten, yew must Fegl&ter wlll:1IA 3Q day& after &larting &Gheel In lhls s&ata er 
be;arnln9 ampleyod or ;an:ylng ewt a l/9Gallon In this &late, er wllhln 24 l:lowr& alter doing se If yow ar-e uAder the 
jYri&dlGlion of tl:1I& $tale'& Dapar:lrAent of CorreGtlOA&t 

If yew ;hange yeur r-e&ldenGO wilhlR a GOunty, yey IRY&t sand &lgnoll wriHen neUca ef yeur ;hangs of 
residence te the &horm •.,,m:iln 1:1 l:lewrs ef FRG'JIAg, If yeu ;hango yewr resldonco le a new ;ownty within U:1I& slala, yew 
rnwst sand signed wrilton noliGO ef yo Yr change ef resldenGo le tho sheriff of yeur new ;01,1nty of recidon;o al le act 14 
day& befere me1i1lng, r-egl&ter with that &heFlff within 24 l:leun; of me1,1lng and yeu must gh.10 &l9ned •u.rllton nellce of 
your Ghange ef address le tl:lo sl:lerlff ef tl:la cownly where lasl ro9lslered v,llhln 10 dayc of melllng. If yeu mei.•e out-el 
Wa&l:llngton &tale, ye1,1 FRY&I also send WAHen nall;e within 10 day& ef moving to 11:le GGWAty &hoFiff with whem yew 
last regl&lored In Wa&hlngten SLato, 

If you are a resident ef Wa&l:1IAglen and ye1,1 aF8 ad1Rlttad ta a pwbllc er prl1i1ate ln&tilYlion ef higher 
odwcatlon, yow are r-o~ulred lo notify Iha &l:leriff ef tl:la cownty ef yewr re&lden;e ef your Intent to attend the ln&lllullen 
will:lln 10 day& ef eni:alllng er by the flF&I business day aftor arrilflng at tl:la lnclltutien, WAl~euer Is oarlle,=, 

If yew be;ome emple)'od at a public or pr:lvato Institution of higher edu&atien, yew aF8 reEtuiFOd to netify tho 
sheriff fer tf::lo &aunty of yeur residanGO of your employmeAt by lho ln&titulien v.4thin 10 day& ef a;;epllng ompl&Yff'IOAI or 
by Iha first bu&IAe&& day after baginnlne lo work at Iha IA&li"'-'Uon, \•A:llcl:1e1,1er Is ear1ier, If your enR:JllmaAt Gr emploYff!&nt 
at a publlc er prl1Jato IA&li\utlgn ef l:llgl:lor edYGation I& teR"Alnalodryou aF8 required to netlfy lhe sheriff for lhe ceuA&y ef 
yeur i:osldonee ef your termlnalign ef onroll1Renl er ompk>YAl&nt wilhln 10 days of suel:I toFR:ilAaUen ll!ffe&titJo ioptembeF 
1, 2006} 1r you altend, OF plan te aitand, a pwblie or pri>•ato &Ghoel regulated under litlo 38A RCW oF chapler J3,40 
RCW, you are required te nellfy the sl:leliff ef tl:le oouAty ef ye1.1r re&ldeAGe of yeur lnlont le attend Iha &;heol. Y-eu 
must nelif,; tho sholiffwllhlA 10 day& of eArolling er 10 days plier ta affMng at the sc:ttoel to auend classes, whlGho,..er 
16-eai:ller. If yew are eArolled on Saptombor 1, 2006, yeu R=aust netlfy tho sheriff lmR1edlatoly, +he sheriff shall 
prernplly netify tho princlpal ef the scl:loel. 

i,..en If yew la&k a filled residence, ye1:1 are a:oqulred le register, Reglclrallon must o;;yr wUhln a4 l:laur& of 
release In the cewnty whero you are being supeA'l&ell If yeu de not ha1,1ea reslden&e at U:ie time ef yeur release ffern 
custody or \vill:lln 14 days after &oa&IAg te ha¥& a fixed residence, If yeu enter a differenl Gewnty aAd &lay there for 
FRore than 24 l:lowi:s, yew IArill be required to resistor In tl:le n811/ 6'Jun&y Y-ew must al&e ropeFl In porsen to tl:lo sheriff of 
the &aunty whore yeu are reslslored en a weekly liasls if you haYe beeA sla&&llied ac a rick level II or Ill, er en a 
rnenthly ba&I& If yow l:1atJ9 bean Glaa&lfiod 36 3 R&k I0IJ0I I, The lack ef a fiked recldeAGe I6 a fa&lorthat May ba 
&oAsldored In dete~lnlng a seic effendel's risk le1i1el. If yew rne,•e lo anether &tale, er If yew weFk, GaF'fY en a PJe6at!Mr 
er a"end scheel In aAelher slate yeu must reelsler a new addra&&, flngerpFlnt&, and ~etogFaph with the new &tale 
wlU:lln 10 !lays after e&labllshln9 resldeRGO, er after beginnln9 to VJGrk, Gaff)' on a uecalieA, er a&tond seheGI In Ula 
new slate, Y-ou RIU&t also &OAd written Aoli;o ,,,ill:iln 10 day& of rneiAng te lho new state or to a foreign ;ounlfy to Iha 
GOYR&y sheriff with whom )'OY las, rogl&l8F8d IA Wa&JIIAgten Slalo, 

If ye1:1 ha¥& a fi1Ced resldon;e and yau a Fa do&lgAated as a r:i&k lerJal II er 111, yow mw&t repor:I, In poF6on, e•:ei:y 
90 days te tl:le &l:loriff ef Die ;aunty where yeu aFa ra9isterad ~eperline shall be en a day &pacified by tho &ounty 
sheriffs effi&e, and &hall eec1:1r duriAg no~al busiR66& howrs, If you ;amply with the gg day ropor:ling reEtwlroA"lanl 
with Re vlolalieA& fer al least 5 years In Iha Gemmwnlty, yew may pelltlen tl:lo superler ceur:I le be relieved of the dw&y 
lo repor1 e,..oP,c 90 days, 

If yeu apply fer a Rama change, yo1:1 An1sl subR11l a oopy Gf tl:lo applicalion le tl:ie GGuRtv sheriff ef lho ;eunl.y ef 
yeur ra&ldonco and to tile &&ale palfl81 net fewer ll:lan fiue days befe;g lhe onlly ef an ardor 9ranllng the Rama ;haAga. If 
yew re&ei>.le an er4or &l:langlng yewr name, yew mu&t swbmlt a cepy of tho order le lhe wunty GheAff ef the muAty of yowr 
residence and to lhe stale pa!R:11 within fi1i10 day& ef tile ont,y of lhe erder. RC\&J 9A,44 ,nOfl), 
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Cross off If not applicable: 

5.8 RIGHT TO APPEAL. If you plead not guilty, you have a • t to appeal this conviction, If the sentence 
imposed was outside of the standard sentencing rang you also have a right to appeal the sentence. 

This right must be exercised by filing a notice of a 
If a notice of appeal Is not filed within this time, I 

al with the clerk of this court within 30 days from today. 
right to appeal Is IRREVOCABLY WAIVED. 

If you are without counsel, the clerk wlll supp you with an appeal form on your request, and will file the 
fom, when you complele It. 

5.9 Voting Rights Statement: I acknowledge that my right to vote has been lost due to felony conviction. If I am 
registered to vote, my voter reglstrallon will be cancelled. My right to vote may be restored by: a) A certificate of 
discharge issued by the sentencing court, RCW 9.94A.637; b) A court order Issued by the sentencing court restoring 
the right, RCW 9.92.066; c) A final order of discharge Issued by the Indeterminate sentence review board, RCW 
9.96.050; or d) A certificate of restoration Issued by the governor. RCW 9.96.020. Voting before the right Is restored Is 
a class C felony, RCW 92A.84.660. 

5,10 OTHER: 

Translator signature/Print 

I am a certified Interpreter of, or the court has found me otherwise qualified to Interpret, the_-..,....,,---,----.,..--
language, which the defendant understands. I translated this Judgment and Sentence for the defendant into that 
language, 
CAUSE NUMBER of this case: 06-1-02314-0 

I, Pam L. Daniels , Clerk of this Court, certify that the foregoing Is a full, true and correct copy of the Judgment and 
Sentence In the above-entitled action, now on record In this office. 

WITNESS my hand and seal of the said Superior Court affixed this date: ___________ . 

Clerk of said County and Slale, ___________________ , Deputy Clerk 
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IDENTIFICATION OF DEFENDANT 

SID No. WA21608777 
(Ir no SID take fingerprint card for State Patrol) 

FBI No. 330285AC2 

PCN No. ______________ _ 

Date or Birth: .._11.:.:.1::.:26,.._/.,_.19..,.8;;;:.4 _____ _ 

local ID No. 424174 

OOC872848 

Alias name, SSN, DOB: _______________ _ 

Race:White Ethnicity: Sex: M 
( ) Hispanic 
( J Non-Hispanic 

Height: 5'8 Welght:140 Hair: Black Eyes: Brown 

FINGERPRINTS I attest that I saw the same defendant who appeared In Court on this document affix his or her 

fingerprints ~~ IL~ 
and slgnalun, lhe,elo. Clefk of the Court: ~~-----Deputy Clerk. Dated: 1-t % .-Q? 

DEFENDANT'S SIGNATURE: -~··~✓~A/ __ · ~fa-..._, __ •-___________ _ 
ADDRESS: -------,.~7'-------------------z;,, 
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FILED 
oRoER oF coMMITMENT 

10
n, JUL , 9 A~ 1,: 39 

THE STATE OF WASHINGTON to the Department of Correction!' oT lhe County of Snohomish, State of 
. PAt~tL,JlANIELS 

Washington: WHEREAS, ALEJANDRO GARCIA-MENDOZA, has been d"'~<Cl~rlroe(s) of Count 
un1-1.nMl~H co., WAStt. 

1 Possession of a Controlled Substance, as charged In the lnfonnation and ~agmsnl H4's been pronounced against 

the defendant that punishment be by Imprisonment In the Snohomish County Department of Corrections for a period 

of time as specified In the attached certified copy of the Judgment and Sentence. Now, Therefore, 

THIS IS TO COMMAND YOU, the Snohomish County Department of Corrections, to detain the defendant 

pursuant to the terms of the Judgment and Sentence. 

FURTHER, this Is to command you that should the Judgment and Sentence authorize release of the 

defendant to a Work/ Training Release Faclllly or Program, or to any other program or for some specific purpose, this 

Order of Commitment shall constitute authority for you to release the defendant for that program or purpose, subject 

to any additional requirements of that program or purpose. 

WITNESS the Honorable _~::...:.:./µ;;;;;_~....:....;;.._ __ ~~L..::."a.aA,.C..'-"---' Judge of the Snohomish County Superfor 

Court and the seal thereof, this ( g- day of --::,;,., 7 , 2007. 

Order ol Commitment Page 1 of 1 
SL v. GARCIA-MENDOZA, AlEJAN0RO 
PA#06F03078 

Pam L. Daniels 
CLERK OF THE SUPERIOR COURT 

By:. ______ -,--________ _ 
Deputy Clerk 

S110homlsh County Prosecuting Attorney 
S:llelony\101fflSbenl\under.mrg 

ORG.'AMT/Jlf 
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SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

ALEJANDRO GARCIA MENDOZA, 

Defendant. 

MOTION 

Case No. 06-1-02314-0 

DEFENDANT'S MOTION TO 
WITHDRAW GUILTY PLEA 

(Clerk's Action Required) 

COMES NOW Defendant, Alejandro Garcia Mendoza ("Mr. Garcia"), by and through 

undersigned counsel, and moves this Court for relief from the judgment previously entered in this 

matter. Specifically, Defendant moves the Court to withdraw his plea of guilty and vacate the 

19 judgment and sentence in this matter. This motion is based on CrR 7.8(b)(4); CrR 7.8(b)(5); RCW 

20 

21 

22 

23 

24 

25 

10.73.100(6); State v. Olivera-Avila, 89 Wn. App. 313, 949 P.2d 824 (1997); Padilla v. Kentucky, 

559 U.S. 356, 130 S. Ct. 1473, 176 L.Ed.2d 284 (2010); State v. Sandoval, 171 Wn.2d 163, 173, 

249 P.3d 1015 (2011); In re Personal Restraint of Tsai, 183 Wn.2d 91 (2015); the following 

Memorandum of Law; and the attached Declarations of Alejandro Garcia Mendoza and Rachel 

Forde. 
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PLEA- I 

BLACK LAW, PLLC 
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MEMORANDUM 

I. Factual and Procedural Background1 

Alejandro Garcia Mendoza is 33 years old. He was born in Mexico City, Mexico, where 

he lived with his family until he immigrated to the United States in 1998, when he was 

approximately 13 years old. Mr. Garcia was brought to the United States by his parents who came 

here in search of a better life and opportunity. 

Mr. Garcia has lived in the United States for approximately 20 years. He went to Rose 

Hill Elementary School and Lake Washington High School in Kirkland, Washington. Mr. Garcia 

is married and has a twelve-year-old daughter. Mr. Garcia's wife and daughter are United States 

citizens. Mr. Garcia met his wife in high school. They have been in a romantic relationship since 

they were sixteen years old. Mr. Garcia has put down roots in Washington State and established 

a permanent home here. 

Mr. Garcia has worked hard to support himself and his family during his time in the United 

States. For the past seven years Mr. Garcia has owned a painting company. He works long hours 

to provide for his wife and daughter. Mr. Garcia is actively involved in his daughter's life and 

spends the majority of his free time with his family. The family attends church services at 

Overlake Christian Center in Redmond, Washington, where Mr. Garcia grew up. 

Mr. Garcia was charged in this matter on September 19, 2006, with one count of 

possession of a controlled substance. Attorney Rachel Forde was appointed to represent him in 

the case. On March 27, 2007, Mr. Garcia pleaded guilty to the original charge. Mr. Garcia pleaded 

guilty on the advice of his lawyer that resolution by way of guilty plea was in his best interest, as 

25 1 The facts herein are taken from the declaration of Alejandro Garcia Mendoza, dated October 3, 
2018, and attached hereto as Exhibit ("Ex.") A. 
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he could potentially face a much harsher sentence ifhe were to lose at trial. On July 18, 2007, the 

Honorable Thomas Wynne sentenced Mr. Garcia to 110 days in jail and order Mr. Garcia to pay 

fines and court costs. 

Prior to Mr. Garcia's plea, his attorney did not advise him what the immigration 

consequence of his conviction would be. Specifically, Mr. Garcia's attorney did not advise him 

that a conviction in this case would make him automatically inadmissible to the United States, 

preclude him from becoming a lawful permanent resident in the future, and make him ineligible 

to apply for cancellation of removal, an important form of discretionary relief from deportation, 

in immigration court. 

Even though the Statement of Defendant on Plea of Guilty in Mr. Garcia's case contained 

the standard immigration advisement required by RCW 10.40.200(2), Mr. Garcia's attorney did 

not tell him how this provision related to his case in particular. At the time that Mr. Garcia entered 

his plea of guilty, he was not aware that his conviction would actually result in adverse 

immigration consequences. 

At the time Mr. Garcia pleaded guilty in this case he was completely unaware of the 

detrimental impact this conviction would have on his immigration status, and thus his life. Mr. 

Garcia had no idea that he could be stripped of his future in the United States and separated from 

his family. At the time of his plea, Mr. Garcia had been living in the United States for almost ten 

years, and had nothing to return to in Mexico. His longtime romantic partner and his infant 

daughter were living in the United States, as were his parents. He was prepared to do anything 

within his power to stay in the United States. Had Mr. Garcia been aware of the immigration 

consequences of his conviction in this case, he would not have pleaded guilty and instead would 

have gone to trial to challenge the charges against him. 
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Mr. Garcia is currently in deportation proceedings and Mr. Garcia's conviction 1s 

preventing him from applying for relief from deportation. If Mr. Garcia is unsuccessful in his 

petition for relief in this matter, he will virtually certainly be deported to Mexico. 

Mr. Garcia has spent his entire adult life in the United States, and his closest family 

members reside in this country. Mr. Garcia has not lived in Mexico for many years, has no 

prospects in that country, and has no means to support himself there. Deportation to Mexico 

would be devastating for Mr. Garcia and his family. Mr. Garcia wishes only for the opportunity 

to live his life in peace in the United States with his loved ones. 

II. Summary of Argument 

When Mr. Garcia entered his plea of guilty, his attorney failed to inform him that doing 

so would make him automatically inadmissible to the United States, ineligible to become a lawful 

permanent resident, and bar him from applying for cancellation of removal in immigration court. 

Had Mr. Garcia known the immigration consequences of his guilty plea in this case, he would 

have refused to plead guilty. Prior to the United States Supreme Court's decision in Padilla v. 

Kentucky, the rule in Washington was that immigration consequences were collateral to a guilty 

plea and therefore that a person could enter a voluntary guilty plea without being advised of any 

such consequences. However, the Padilla Court significantly changed the law by holding that 

immigration consequences are not collateral to a guilty plea, and explicitly imposed upon defense 

attorneys the duty to provide their clients with accurate advice concerning the immigration 

consequences of a guilty plea. 130 S. Ct. at 1482-83. 

Mr. Garcia was denied the effective assistance of counsel at the time that his plea was 

entered. Because Mr. Garcia's lawyer did not advise him of the immigration consequences of his 

conviction, his plea was not knowing and voluntary. Accordingly, the Supreme Court's decision 
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in Padilla dictates that Mr. Garcia should be relieved of the judgment in this case pursuant to CrR 

7.8(b)(5). 

The Washington State Supreme Court held in In re Personal Restraint of Tsai, that the 

Supreme Court's holding in Padilla effected a significant change in law that applies retroactively 

to cases on collateral review and therefore exempts litigants making claims under Padilla from 

RCW 10.73.090's one-year time bar on collateral attacks. In re Personal Restraint of Tsai, 183 

Wn.2d at 96. For that reason, Mr. Garcia's claim under Padilla is not time-barred. 

III. Mr. Garcia Received Ineffective Assistance of Counsel because Defense 
Counsel Failed to Advise Him of the Immigration Consequences of His Plea. 

Both the Washington State Supreme Court and the United States Supreme Court have held 

that the "Sixth Amendment right to effective assistance of counsel encompasses the plea process." 

Sandoval, 171 Wn.2d at 168 ( citing In re Personal Restraint of Riley, 122 Wn.2d 772, 863 P .2d 

554 (1993)); McMann v. Richardson, 397 U.S. 759, 90 S. Ct. 1441, 25 L.Ed.2d 763 (1970)). In 

the context of the plea process, "[c]ounsel's advice can render the defendant's guilty plea 

involuntary or unintelligent." Sandoval, 171 Wn.2d at 168. In order to "establish the plea was 

involuntary or unintelligent because of counsel's inadequate advice, the defendant must satisfy 

the familiar two-part Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674 

(1984 ), test. . . . " Id. First, the defendant must establish that counsel's performance was 

objectively unreasonable, and second, the defendant must establish that counsel's unreasonable 

performance prejudiced his case. Id. 

In Padilla v. Kentucky, the United States Supreme Court applied these principles to advice 

regarding the immigration consequences of a guilty plea. The Supreme Court imposed upon 

counsel the duty to inform his or her client of the immigration consequences a of a guilty plea, 

holding that, where the immigration consequences of a guilty plea are clear, counsel has the duty 
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to give a noncitizen client "correct advice" regarding those consequences, but where the 

immigration consequences of a plea are unclear, counsel "need do no more than advise a 

noncitizen client that pending criminal charges may carry a risk of adverse immigration 

consequences." Id. at 1482. The Washington State Supreme Court recognized Padilla's holding 

in State v. Sandoval. 171 Wn.2d at 171. 

There is no question that the performance of Mr. Garcia's defense counsel was objectively 

unreasonable during the plea process in this case. A criminal conviction for violation of any law 

relating to a controlled substance makes a noncitizen automatically inadmissible to the United 

states and ineligible to apply for lawful permanent resident status. 8 U.S.C. § 1182(a)(2)(A)(i)(II) 

(providing that a noncitizen who is convicted of a violation of any law relating to a controlled 

substance is inadmissible); 8 U.S.C. § 1255(a) (providing that a noncitizen who is inadmissible to 

the United States is ineligible to adjust to lawful permanent resident status). In addition, Mr. 

Garcia's conviction in this case made him automatically ineligible to apply for cancellation of 

removal for certain non-permanent residents in immigration court, an important form of relief 

from deportation. See 8 U.S.C. 1229b(b)(l)(C) (providing that an individual who has been 

convicted of an offense listed in § 1182( a)(2), including a controlled substance offense is 

ineligible to apply for cancellation of removal). 

At the time Mr. Garcia pleaded guilty, it was clear that a conviction for possession of a 

controlled substance would make him inadmissible, prevent him from becoming a lawful 

permanent resident of this country, and render him ineligible for cancellation of removal. Thus, 

Mr. Garcia's counsel had a duty to give him correct advice regarding the immigration 

consequences of his conviction before advising Mr. Garcia to plead guilty to the charge against 

him. See Padilla, 130 S. Ct. at 1482. Because Mr. Garcia's attorney failed to provide him with 
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accurate advice about the immigration consequences of his guilty plea when the consequence of 

deportation was clear, her performance was constitutionally deficient. See id.; Sandoval, 171 

Wn.2d at 171. 

Mr. Garcia's assertion that he was not advised about the specific immigration 

consequences of his conviction in this case is supported by a sworn declaration provided by his 

prior attorney, Rachel Forde. Prior counsel asserts in her sworn declaration that while she does 

not recall the advice she gave to Mr. Garcia at the time he pleaded guilty, her regular practice 

during that period was to advise clients generally that a criminal conviction could carry 

immigration consequences, consistent with the immigration advisement found in Mr. Garcia's 

Statement of Defendant on Plea of Guilty. See Ex. B (Declaration of Rachel Forde) at 1 - 2. Of 

course, the Washington Supreme Court has established that a mere reading of the immigration 

warning in a plea statement is insufficient to satisfy counsel's duty under Padilla where the 

immigration consequences of a criminal conviction are clear, as was the case in Mr. Garcia's case. 

See Sandoval, 171 Wn.2d at 173; Tsai, 183 Wn.2d 101 ("The warning statement is not, itself, the 

required advice; it merely creates a presumption the defendant has been properly advised."). 

Furthermore, there is no question that Mr. Garcia was prejudiced by counsel's deficient 

performance. "In satisfying the prejudice prong, a defendant challenging a guilty plea must show 

that there is a reasonable probability that, but for counsel's errors, he would not have pleaded 

guilty and would have insisted on going to trial." Sandoval, 171 Wn.2d at 174-75 (internal 

quotation marks and citations omitted). Prejudice can also be established where the defendant 

establishes that but for counsel's errors the outcome of the proceeding would be different. See 

State v. McFarland, 127 Wn.2d 322, 335 (1995). A reasonable probability exists if the defendant 

convinces the court that a decision to reject the plea bargain would have been rational under the 
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preponderance of the evidence standard. Id. 

As a result of his guilty plea in this case, Mr. Garcia was permanently barred from 

becoming a lawful permanent resident of this country and became ineligible to apply for 

cancellation of removal for non-permanent residents, one of the only forms of relief from 

6 deportation available to him. Mr. Garcia asserts that he would not have pleaded guilty had he 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

known the immigration consequences of his conviction, and would have instead taken his chances 

at trial. This claim is extraordinarily credible in view of the immigration consequences of 

pleading guilty, which included deportation and return to Mexico. 

The Washington State Supreme Court has recognized that for noncitizen defendants, the 

punishment of deportation is just as severe as imprisonment. Sandoval, 171 Wn.2d at 176. This 

is certainly true in Mr. Garcia's case, as deportation to Mexico would separate him from his family 

members in the United States and strip him of the bright future ahead of him in this country. Mr. 

Garcia pleaded guilty based on his attorney's failure to provide him with accurate immigration 

advice. Had Mr. Garcia received accurate advice about the immigration consequences of his 

conviction, he would not have pleaded guilty. Mr. Garcia was prejudiced by counsel's deficient 

performance. 

Accordingly, because Mr. Garcia was deprived of the effective assistance of counsel 

during the plea process in this case, the resulting plea was involuntary and he should be permitted 

to withdraw his guilty plea. See Sandoval, 171 Wn.2d at 168. 

IV. Mr. Garcia's Plea is Subject to Collateral Attack Pursuant to CrR 7.8(b)(5) 
and (b)(4). 

24 CrR 7.8(b) allows a court to relieve a party from a final judgment for the following 

25 reasons: 
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(1) Mistakes, inadvertence, surprise, excusable neglect, or irregularity in obtaining a 
judgment or order; 

(2) Newly discovered evidence which by due diligence could not have been discovered 
in time to move for a new trial under rule 7. 5; 

(3) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, or 
other misconduct of an adverse party; 

( 4) The judgment is void; or 
(5) Any other reason justifying relief from the operation of the judgment. 

Ineffective assistance of counsel is a basis for relief from a judgment pursuant to CrRLJ 

7.8(b)(5). See State v. Martinez, 161 Wn. App. 436,441 (2011) (ineffective assistance of counsel 

is a reason to grant relief under CrR 7.8(b)(5)). Consequently, because Mr. Garcia received 

ineffective assistance of counsel in this case he is entitled to have his conviction vacated under 

CrR 7.8(b)(5) and withdraw his guilty plea. 

In the alternative, Mr. Garcia is entitled to relief under CrR 7.8(b)(4). A plea that is 

involuntary violates due process. Ross, 129 Wn.2d at 284; Barton, 93 Wn. 2d at 304. Such a plea 

results in a void judgment that is subject to collateral attack pursuant to CrR 7.8(b)(4). State v. 

Olivera-Avila, 89 Wn.App. 313, 319 (1997). In this case, because Mr. Garcia's plea was 

involuntary, as it was entered without the effective assistance of counsel, the resulting judgment 

and sentence is void and he may be relieved from that judgment pursuant to CrR 7.8(b)(4). 

Olivera-Avila, 89 Wn.App. at 319. 4 

V. Mr. Garcia is Excused from the Time Limit on Collateral Attacks on 
Judgments because Padilla v. Kentucky Effected a Significant Change in the 
Law that Applies Retroactively under RCW 10.73.100(6). 

Mr. Garcia claim for relief under Padilla is not time-barred, as Padilla effected a significant 

change in the law material to his case that applies retroactively. RCW 10.73.090 imposes a one

year time limit on collateral attacks on judgments. However, RCW 10. 73 .100( 6) provides that 

4 Mr. Gracia is independently eligible to vacate his conviction pursuant to RCW 10.40.200, 
which permits withdrawal of a guilty plea where the defendant was not advised of the 
immigration consequences of his guilty plea. 
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the time limit specified in RCW 10.73.090 does not apply to a petition or motion that is based 

solely on the fact that: 

There has been a significant change in the law, whether substantive or procedural, 
which is material to the conviction, sentence, or other order entered in a criminal or 
civil proceeding instituted by the state or local government, and either the 
legislature has expressly provided that the change in the law is to be applied 
retroactively, or a court, in interpreting a change in law that lacks express legislative 
intent regarding retroactive application, determines that sufficient reasons exist to 
require retroactive application of the changed legal standard. 

RCW 10.73.100(6). The Washington State Supreme Court held in In re Personal Restraint of 

Tsai, that the Supreme Court's holding in Padilla effected a significant change in law that applies · 

retroactively to cases on collateral review and therefore exempts litigants raising claims under 

Padilla from RCW 10.73.090's one-year time bar on collateral attacks. In re Personal Restraint 

of Tsai, 183 Wn.2d at 96. Because Padilla effected a significant change in the law that applies 

retroactively to Mr. Garcia's case, his motion is exempt from RCW 10.73.090's one-year time 

limit. 

VI. Conclusion 

Based on the foregoing, the Court should vacate the judgment and sentence in this case 

and permit Mr. Garcia to withdraw his guilty plea. 

DATED this 15th day of October, 2018. 

Respectfully submitted, 

BLACK LA w, PLLC 

DEFENDANT'S MOTION TO WITHDRAW GUILTY 
PLEA - 10 

r ~skerov, WSBA No. 45391 
ey for Alejandro Garcia Mendoza 

BLACK LAW, PLLC 

1111 Hoge Building, 705 Second Avenue 
Seattle, WA 98104 

206.623.1604 I Fax: 206.658.2401 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing, along with any attachments, was served on 

the below-noted date, U.S. mail, upon the parties required to be served in this action: 

Snohomish County Prosecuting Attorney's Office 
3000 Rockefeller Ave. 
Everett, WA 98201 

DATED this 15th day of October, 2018. 

Respectfully submitted, 
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ST ATE OF WASHINGTON 

8 STA TE OF WASHING TON, No. 06-1-02314-0 

9 

10 V. 

Plaintiff, 

DECLARATION OF ALEJANDRO 
GARCIA MENDOZA 

11 ALEJANDRO GARCIA MENDOZA, 

12 Defendant. 
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I, Alejandro Garcia Mendoza, declare that I have personal knowledge of the facts herein, 

am over the age of 18, and am competent to testify. I hereby certify that the following is true 

and correct to the best of my ability under penalty of perjury. 

Background 

I. My name is Alejandro Garcia Mendoza. I was born on November 26, 1984, in Mexico City, 

Mexico. 

2. I was brought to the United States by my parents in 1998 when I was approximately 13 years 

old. 

3. I have lived in the United States for approximately 20 years and established a permanent 

home in Washington. I attended Rose Hill Jr. High and Lake Washington High School in 

Kirkland. 
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4. I am married and have a twelve-year-old daughter. Both my wife and my daughter are 

United States citizens. 

5. My wife and daughter rely on me heavily for financial and emotional support. 

6. I have worked hard to support myself and my family during the time that I have lived in the 

United States. 

7. I have worked many different jobs. For the past seven years, I have owned and operated my 

own painting company. 

8. For many years now, I have done my best to be a productive member of my community and 

lead a pro-social lifestyle. 

9. I spend all of my free time with my family and am actively involved in my daughter's life. 

We attend Overlake Christian Church every weekend. 

10. I volunteer at our church regularly and have worked volunteer painting projects at local 

schools. 

11. I want nothing more than a chance to remain in the United States with my family, so that I 

can provide for my family and watch my daughter grow. 

12. I know that I have been very lucky to live in safety in the United States, and I want to do 

everything in my power to take advantage of the opportunity that I have been given. 

Prior Proceedings in this Case 

13. I was charged in this matter on September 19, 2006, with one count of possession of a 

controlled substance. 

14. Attorney Rachel Forde was appointed to represent me in the case. 

15. On March 2 7, 2007, I pleaded guilty as charged. On July 18, 2007, I was sentenced to 110 

days in jail and ordered to pay fines and court costs. 
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16. I pleaded guilty on the advice of my lawyer that the resolution of my case by guilty plea was 

in my best interest. She told me that if we were to lose at trial I could potentially face a 

longer sentence. 

17. My attorney did not advise me about the immigration consequences that would result from 

my conviction in this case before I pleaded guilty. 

18. Specifically, my attorney failed to advise me that my conviction in this case would bar me 

from applying for cancellation of removal for non-permanent residents in immigration court 

and becoming a lawful permanent resident in the future. 

19. I am aware that the Statement of Defendant on Plea of Guilty in this case contains a 

provision (Paragraph 6(r)) acknowledging that there are potential immigration consequences 

arising from guilty pleas, but as explained above, my attorney did not explain the 

immigration consequences of my conviction to me when I pleaded guilty in this case. 

20. I would have refused to plead guilty if I had known the serious consequences of doing so. I 

was prepared to do anything within my power to stay in the United States. 

21. At the time of my plea in this case, I had been living in the United States for approximately 

10 years. I had not lived in Mexico since I was a child and I had nothing to return to in that 

country. My entire family was living in the United States, including my partner of seven 

years, who would later become my wife, and my infant daughter. 

Current Status 

22. I am currently in deportation proceedings and my conviction in this case is preventing me 

from applying for relief from deportation. 

23. If I am unsuccessful in obtaining relieffrom my conviction in this case, I will almost 

certainly be deported to Mexico. 
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24. I have not lived in Mexico for many years and it will be very difficult for me and my family 

if I am ~orced to return there. I will be permanently separated from my wife and daughter, 

and I will be unable to support my family. 

25. I will have no place to go and no way to make a living if I am deported. Still worse, I will 

be exposed to the ongoing violence and lawlessness in Mexico. 

26. Deportation would be devastating for me and my family, and I am certain to face many 

hardships if I am deported. I pray for an opportunity to continue to live my life in peace in 

the United States with my loved ones. 

I certify and declare under penalty of perjury that the foregoing is true and correct. 

SIGNED AND DATED this--'L.3._ day of October, 2018 at Kiv-k leind. , Washington. 
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SNOHOMISH COUNTY SUPERIOR COURT 
STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

ALEJANDRO GARCIA MENDOZA, 

Defendant. 

No. 06-1-02314-0 

DECLARATION OF RACHEL FORDE 

I, RACHEL FORDE, have personal knowledge of the facts herein, am over the age of 

18, and am competent to testify. I hereby certify that the following is true and correct to the best 

of my ability under penalty of perjury. 

1. I previously represented the defendant, Alejandro Garcia Mendoza ("Mr. Garcia"), in 

this matter. 

2. I have no independent recollection of Mr. Garcia's case, but have had an opportunity to 

review some of the pleadings in the court file. 

3. I signed Mr. Garcia's Statement of Defendant on Plea of Guilty as counsel. 

4. I do not recall the immigration advice that I gave to Mr. Garcia before he pleaded guilty 

in this case, although I was aware of his immigration status. 

5. At the time that Mr. Garcia pleaded guilty in this case, my general practice was to read 

the standard immigration warning contained in the statement of defendant on plea of 

guilty with my client. 
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6. At some point in my practice, I began contacting the Washington Defender Association's 

Immigration Project ("WDAIP") for immigration advice when representing non-citizen 

clients. I would usually contact WDAIP by email. 

7. I have no record of any communications with WDAIP about Mr. Garcia's case. 

8. I have no record or recollection that I gave Mr. Garcia specific advice about the 

immigration consequences of his guilty plea. 

9. I have no reason to believe that I would have advised Mr. Garcia that his conviction in 

this case would make him inadmissible to the United States as a matter of law and bar 

him from becoming a lawful permanent resident. 

10. I have no reason to believe that I would have advised Mr. Garcia that his conviction in 

this case would prevent him from applying for cancellation of removal for non

permanent residents in immigration court as a matter of law. 

11. I have no reason to believe that Mr. Garcia was aware of the actual immigration 

consequences of his guilty plea at the time he pleaded guilty in this case. 

I certify and declare under penalty of perjury that the foregoing is true and correct. 

18 SIGNED AND DATED this_21_ day ?fSeptember, 2018 at_Everett __ _ 

19 Washington. 

20 dE 
21 Rachel Forde 

22 

23 

24 

25 
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12/26/2019 RCW 10.40.200: Deportation of aliens upon conviction—Advisement—Legislative intent.

https://app.leg.wa.gov/RCW/default.aspx?cite=10.40.200 1/1

RCW RCW 10.40.20010.40.200

Deportation of aliens upon convictionDeportation of aliens upon conviction——AdvisementAdvisement——Legislative intent.Legislative intent.
(1) The legislature finds and declares that in many instances involving an individual who is not a(1) The legislature finds and declares that in many instances involving an individual who is not a

citizen of the United States charged with an offense punishable as a crime under state law, a plea ofcitizen of the United States charged with an offense punishable as a crime under state law, a plea of
guilty is entered without the defendant knowing that a conviction of such offense is grounds forguilty is entered without the defendant knowing that a conviction of such offense is grounds for
deportation, exclusion from admission to the United States, or denial of naturalization pursuant to thedeportation, exclusion from admission to the United States, or denial of naturalization pursuant to the
laws of the United States. Therefore, it is the intent of the legislature in enacting this section to promotelaws of the United States. Therefore, it is the intent of the legislature in enacting this section to promote
fairness to such accused individuals by requiring in such cases that acceptance of a guilty plea befairness to such accused individuals by requiring in such cases that acceptance of a guilty plea be
preceded by an appropriate warning of the special consequences for such a defendant which may resultpreceded by an appropriate warning of the special consequences for such a defendant which may result
from the plea. It is further the intent of the legislature that at the time of the plea no defendant befrom the plea. It is further the intent of the legislature that at the time of the plea no defendant be
required to disclose his or her legal status to the court.required to disclose his or her legal status to the court.

(2) Prior to acceptance of a plea of guilty to any offense punishable as a crime under state law,(2) Prior to acceptance of a plea of guilty to any offense punishable as a crime under state law,
except offenses designated as infractions under state law, the court shall determine that the defendantexcept offenses designated as infractions under state law, the court shall determine that the defendant
has been advised of the following potential consequences of conviction for a defendant who is not ahas been advised of the following potential consequences of conviction for a defendant who is not a
citizen of the United States: Deportation, exclusion from admission to the United States, or denial ofcitizen of the United States: Deportation, exclusion from admission to the United States, or denial of
naturalization pursuant to the naturalization pursuant to the laws of the United States. A defendant signing a guilty plea statementlaws of the United States. A defendant signing a guilty plea statement
containing the advisement required by this subsection shall be presumed to have received the requiredcontaining the advisement required by this subsection shall be presumed to have received the required
advisement. If, after September 1, 1983, the defendant has not been advised as required by this sectionadvisement. If, after September 1, 1983, the defendant has not been advised as required by this section
and the defendant shows that conviction of the offense to which the defendant pleaded guilty may haveand the defendant shows that conviction of the offense to which the defendant pleaded guilty may have
the consequences for the defendant of deportation, exclusion from admission to the United States, orthe consequences for the defendant of deportation, exclusion from admission to the United States, or
denial of naturalization pursuant to the laws of the United States, the court, on defendant's motion, shalldenial of naturalization pursuant to the laws of the United States, the court, on defendant's motion, shall
vacate the judgment and permit the defendant to withdraw the plea of guilty and enter a plea of notvacate the judgment and permit the defendant to withdraw the plea of guilty and enter a plea of not
guilty. Absent a written acknowledgment by the defendant of the advisement required by this subsection,guilty. Absent a written acknowledgment by the defendant of the advisement required by this subsection,
the defendant shall be presumed not to have received the required advisement.the defendant shall be presumed not to have received the required advisement.

(3) With respect to pleas accepted prior to September 1, 1983, it is not the intent of the legislature(3) With respect to pleas accepted prior to September 1, 1983, it is not the intent of the legislature
that a defendant's failure to receive the advisement required by subsection (2) of this section shouldthat a defendant's failure to receive the advisement required by subsection (2) of this section should
require the vacation of judgment and withdrawal of the plea or constitute grounds for finding a priorrequire the vacation of judgment and withdrawal of the plea or constitute grounds for finding a prior
conviction invalid.conviction invalid.

[ [ 1983 c 199 § 1.1983 c 199 § 1.]]

NOTES:NOTES:

Notice to courtsNotice to courts——RulesRules——Forms:Forms: "The administrative office of the courts shall notify all "The administrative office of the courts shall notify all
courts of the requirements contained in RCW courts of the requirements contained in RCW 10.40.20010.40.200. The judicial council shall recommend to the. The judicial council shall recommend to the
supreme court appropriate court rules to ensure compliance with the requirements of RCW supreme court appropriate court rules to ensure compliance with the requirements of RCW 10.40.20010.40.200..
Until court rules are promulgated, the administrative office of the courts shall develop and distributeUntil court rules are promulgated, the administrative office of the courts shall develop and distribute
forms necessary for the courts to comply with RCW forms necessary for the courts to comply with RCW 10.40.20010.40.200." [ ." [ 2005 c 282 § 21;2005 c 282 § 21;  1983 c 199 § 2.1983 c 199 § 2.]]

Effective dateEffective date——1983 c 199 § 1:1983 c 199 § 1: "Section 1 of this act shall take effect on September 1, "Section 1 of this act shall take effect on September 1,
1983." [ 1983." [ 1983 c 199 § 3.1983 c 199 § 3.]]

http://app.leg.wa.gov/RCW/default.aspx?cite=10.40.200
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1983c199.pdf?cite=1983%20c%20199%20%C2%A7%201.
http://app.leg.wa.gov/RCW/default.aspx?cite=10.40.200
http://app.leg.wa.gov/RCW/default.aspx?cite=10.40.200
http://app.leg.wa.gov/RCW/default.aspx?cite=10.40.200
http://lawfilesext.leg.wa.gov/biennium/2005-06/Pdf/Bills/Session%20Laws/House/1668.SL.pdf?cite=2005%20c%20282%20%C2%A7%2021;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1983c199.pdf?cite=1983%20c%20199%20%C2%A7%202.
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1983c199.pdf?cite=1983%20c%20199%20%C2%A7%203.
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12/26/2019 RCW 10.73.100: Collateral attack—When one year limit not applicable.

https://app.leg.wa.gov/RCW/default.aspx?cite=10.73.100 1/1

RCW RCW 10.73.10010.73.100

Collateral attackCollateral attack——When one year limit not applicable.When one year limit not applicable.
The time limit specified in RCW The time limit specified in RCW 10.73.09010.73.090 does not apply to a petition or motion that is based does not apply to a petition or motion that is based

solely on one or more of the following grounds:solely on one or more of the following grounds:
(1) Newly discovered evidence, if the defendant acted with reasonable diligence in discovering(1) Newly discovered evidence, if the defendant acted with reasonable diligence in discovering

the evidence and filing the petition or motion;the evidence and filing the petition or motion;
(2) The statute that the defendant was convicted of violating was unconstitutional on its face or as(2) The statute that the defendant was convicted of violating was unconstitutional on its face or as

applied to the defendant's conduct;applied to the defendant's conduct;
(3) The conviction was barred by double jeopardy under Amendment V of the United States(3) The conviction was barred by double jeopardy under Amendment V of the United States

Constitution or Article I, section 9 of the state Constitution;Constitution or Article I, section 9 of the state Constitution;
(4) The defendant pled not guilty and the evidence introduced at trial was insufficient to support(4) The defendant pled not guilty and the evidence introduced at trial was insufficient to support

the conviction;the conviction;
(5) The sentence imposed was in excess of the court's jurisdiction; or(5) The sentence imposed was in excess of the court's jurisdiction; or
(6) There has been a significant change in the law, whether substantive or procedural, which is(6) There has been a significant change in the law, whether substantive or procedural, which is

material to the conviction, sentence, or other order entered in a criminal or civil proceeding instituted bymaterial to the conviction, sentence, or other order entered in a criminal or civil proceeding instituted by
the state or local government, and either the legislature has expressly provided that the change in thethe state or local government, and either the legislature has expressly provided that the change in the
law is to be applied retroactively, or a court, in interpreting a change in the law that lacks expresslaw is to be applied retroactively, or a court, in interpreting a change in the law that lacks express
legislative intent regarding retroactive application, determines that sufficient reasons exist to requirelegislative intent regarding retroactive application, determines that sufficient reasons exist to require
retroactive application of the changed legal standard.retroactive application of the changed legal standard.

[ [ 1989 c 395 § 2.1989 c 395 § 2.]]

http://app.leg.wa.gov/RCW/default.aspx?cite=10.73.100
http://app.leg.wa.gov/RCW/default.aspx?cite=10.73.090
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c395.pdf?cite=1989%20c%20395%20%C2%A7%202.
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