FILED
SUPREME COURT
STATE OF WASHINGTON
312412020 2:58 PM

BY SUSAN L. CARLSON
CLERK No. 98221-0
Snohomish County Superior Court No. 18-2-08290-31

SUPREME COURT
OF THE STATE OF WASHINGTON

MARIA JESUS SARALEGUI BLANCO,
Petitioner,
V.

ERNESTO HERNANDEZ, TERI HERNANDEZ and the marital
community comprised thereof,

Respondents,
and

DAVID GONZALEZ SANDOVAL, ALEXANDRA BARAJAS
GONZALEZ, and the marital community comprised thereof,

Defendants.

ANSWER TO PLAINTIFF’S MOTION FOR DISCRETIONARY
REVIEW

Ofelia A. Granados
Attorney for Defendants Hernandez / Respondents

Todd A. Bowers & Associates
901 5th Avenue, Ste 830
Seattle, WA 98164

(206) 521-5000

WSBA #53917



TABLE OF CONTENTS

AL INTRODUCTION ... .ceit it i e e e e e ee e e L
B. DECISION BELOW......cciiiiiiiiiie i i e e
C. ISSUES PRESENTED FOR REVIEW.......coiiiiiiiii e, 2
1. Should Plaintiff’s request for discretionary review be denied
where no probable error was made by the superior court
by granting Defendants Hernandez’s Motion for
Summary JUAQEMENT?........cceieeeeiece e 2

2. Should Plaintiff’s request for discretionary review be denied
where no probable error and no obvious error was made by
the superior court denying Plaintiff’s Motion to Certify?...... 2

3. Should Plaintiff’s request for discretionary review
be denied where the superior court did not depart from
the accepted and usual course of judicial proceedings?......... 2
D. STATEMENT OF THE CASE
E. ARGUMENT ...t e e e e e e 5
1. Standard of REVIEW........ccoiiiiiiiiiiinicnieeeee s 5

2. The Standards Outlined in RAP 2.3(b)(1) and (2) Have
NOt BEeN MEL... ..o 5

a. The Superior Court Did Not Commit Probable
Error In Granting Defendants Hernandez’s
Motion for Summary Judgement...........cccooeveererenne. 6

b. The Superior Court Did Not Commit Obvious
or Probable Error in Denying Plaintiff’s Motion
TO CItITY.coiiiiee s 7
3. The Standard Outlined in RAP 2.3(b)(3) Has Not Been Met... 8

F. CONCLUSION. ..ottt e e 9



TABLE OF AUTHORITIES

Cases
Berrocal v. Fernandez, 155 Wn.2d 585, 590, 121 P.3d 82 (2005)........... 5
Clemmons v. Fidler, 58 Wash.App. 32, 35, 791 P.2d 257 (1990).............. 6

Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1993). .........c.cce..... 6, 7
Shafer v. Beyers, 26 Wn.App. 442, 613 P.2d 554 (1980) ...........ccccceeveen. 6

Statutes

RO AT § 1 TR 7
RCW 59.18.000 ... ...ttt ittt et et et et e et e e et e et e e e e e 6
RCW 59.18.130(5) ... ceueeneneteeeeieeeee e ee e e eneeaeeaenennenenann O
Rules

N ] (o ) 2
RAP 2.3(0)(1) and (2) ... e e e e D,8
RAP 2.3(0)(3)recre et et e e e 8

RAP 2.3(D)-e e e 1



A. INTRODUCTION

Defendants Ernesto Hernandez and Teri Hernandez (“Defendants
Hernandez”) respectfully request the Court to deny Plaintiff’s Motion for
Discretionary Review and uphold the Superior Court’s rulings. Plaintiff
has failed to establish the Superior Court’s order dismissing Plaintiff’s
claims against Defendants Hernandez satisfies the narrow standard for
discretionary review pursuant to RAP 2.3(b).

Moreover, even if Plaintiff manages to establish some sort of
“error” on the part of the Superior Court, Plaintiff fails to provide a
sufficient explanation as to how the error substantially alters the status quo
or limits Plaintiff’s ability to act. For this reason, Plaintiff’s motion
should be denied. Defendants Hernandez further argue as follows.

B. DECISION BELOW

This lawsuit was filed in Snohomish County Superior Court.
Defendants Hernandez moved for summary judgement before the
Honorable Judge Janice E. Ellis.

On September 10, 2019, after oral arguments, Judge Ellis granted
Defendants Hernandez’s Motion for Summary Judgement, dismissing
Plaintiff’s claims against them as Defendants Hernandez were not liable to

Plaintiff.



On February 10, 2020, Judge Ellis denied Plaintiff’s Motion for
Reconsideration and denied Plaintiff’s Motion to Certify pursuant to RAP
2.2(d).

C. ISSUES PRESENTED FOR REVIEW

1. Should Plaintiff’s request for discretionary review be
denied where no probable error was made by the superior court by
granting Defendants Hernandez’s Motion for Summary Judgement?

2. Should Plaintiff’s request for discretionary review be
denied where no probable error and no obvious error was made by the
superior court denying Plaintiff’s Motion to Certify?

3. Should Plaintiff’s request for discretionary review be
denied where the superior court did not depart from the accepted and usual
course of judicial proceedings?

D. STATEMENT OF THE CASE

This lawsuit arises from an incident that occurred on May 8§, 2018,
in Arlington, Washington.! Plaintiff alleges she was bitten by a dog as she
was meeting with a resident, Elvia Sandoval.?

Defendants Hernandez, own a house located at 6507 204™ Street

3

NE in Arlington, Washington.” This is a single family home used for

! Plaintiff's Complaint for Damages, paragraph 3.2.
2 Plaintiff's Complaint for Damages, paragraph 3.6-3.8.



renting.* Defendants Sandoval and Martinez (“Codefendants”), rent the
home from Defendants Hernandez and have leased the property from
Defendants Hernandez since 2014.° Codefendants purchased the dog
involved in the subject incident, Enzo, in August 2016.® Upon purchasing
Enzo, Codefendants constructed a wire fence to contain the dog.’

The dog was not owned, kept or harbored by Defendants

Hernandez.®

Defendants Hernandez saw the dog once when Enzo was
still a puppy.” Codefendants purchased the dog without any involvement
or influence from Defendants Hernandez and Defendants Hernandez never
helped care for the dog after its purchase.!® To Defendants Hernandez’s
knowledge, the dog never exhibited vicious or aggressive behavior, nor
were any complaints received from any neighbors about the dog. !

This lawsuit was filed on or about September 14, 2018. !

Approximately 11 months later, Defendants Hernandez moved for

summary judgement on the basis that Defendants Hernandez are not liable

3 Declaration of Ernesto Hernandez, attached to Defendants Hernandez’s Motion for
Summary Judgement

41d.

5 Declaration of David Sandoval, attached to Defendants Gonzalez and Martinez’s
Response to Defendants Hernandez’s Motion for Summary Judgement

°1d.

7 Declaration of Ernesto Hernandez, attached to Defendants Hernandez’s Motion for
Summary Judgement

8 1d. See also Declaration of Teri Hernandez, attached to Defendants Hernandez’s Motion
for Summary Judgement

°1d.

1074,

d.

12 Plaintiff’s Complaint for Damages.



under Washington statute, common law strict liability, and under premise
liability.!* Plaintiff filed a response on August 23, 2019.'* Defendants
Hernandez filed a reply on September 3, 2019.'> On September 10, 2019,
Judge Ellis heard oral arguments from all parties and went on to grant
Defendants Hernandez’s Motion for Summary Judgement. '©

On September 17, 2019, Plaintiff filed a Motion for
Reconsideration.!” Defendants Hernandez responded on September 23,
2019'® and Plaintiff filed a response on October 4, 2019. 9 On January 3,
2020, Plaintiff filed a Motion to Certify. 2 Defendants Hernandez
responded on January 10, 20202! and Plaintiff replied on January 13,
2020.% On February 10, 2020, Judge Ellis issued orders denying
Plaintiff’s Motion for Reconsideration and Plaintiff’s Motion to Certify
along with a letter explaining the delay was caused by the hearings not
being noted and Judge Ellis not receiving copies of the pleadings.?

Plaintiff now seeks review of the trial court’s ruling granting Defendants

13 Defendants Hernandez’s Motion for Summary Judgement.

14 Plaintiff’s Response to Defendants Hernandez’s Motion for Summary Judgement.
15 Defendants Hernandez’s Reply in Support of Summary Judgement.

16 Order Granting Defendants Hernandez’s Motion for Summary Judgement.

17 Plaintiff’s Motion for Reconsideration.

18 Defendants Hernandez’s Response to Plaintiff’s Motion for Reconsideration.

1% Plaintiff’s Reply to Defendants Hernandez’s Response to Plaintiff’s Motion for
Reconsideration.

20 Plaintiff’s Motion to Certify.

2 Defendants Hernandez’s Response to Plaintiff’s Motion to Certify.

22 Plaintiff’s Reply to Defendants Hernandez’s Response to Plaintiff’s Motion to Certify
23 Letter from Judge Ellis dated February 10, 2020, with orders



Hernandez’s Motion for Summary Judgement and denying both the
Motion for Reconsideration and the Motion to Certify.

E. ARGUMENT

1. Standard of Review

On appeal from a summary judgement, appellate courts engage in
de novo review and make the same inquiry as the trial court, looking to the
documents presented to determine if there are any genuine issues of
material fact and if the moving party is entitled to judgment as a matter of
law. Berrocal v. Fernandez, 155 Wn.2d 585, 590, 121 P.3d 82 (2005).

In this matter, this court’s review of the materials presented in each
of the two motions in question will establish conclusively that Defendants
Hernandez were entitled to dismissal of the claims against them and no
certification was warranted.

2. The Standards Outlined in RAP 2.3(b)(1) and (2) Have Not

Been Met.

RAP 2.3(b)(1) and (2) provide that discretionary review of a
superior court’s pre-trial rulings may be accepted in the following
circumstances:

(1) The superior court has committed an obvious error
which would render further proceedings useless; or

(2) The superior court has committed probable error and
the decision of the superior court substantially alters the



status quo or substantially limits the freedom of a party to

act.

a. The Superior Court Did Not Commit Probable Error In
Granting Defendants Hernandez’s Motion for Summary
Judgement.

It is well established that mere land ownership does not make the
landlord liable for tenants who own a dangerous dog. See Clemmons v.
Fidler, 58 Wash.App. 32, 791 P.2d 257 (1990); Shafer v. Beyers, 26
Wn.App. 442, 613 P.2d 554 (1980). Washington law has also well
established that landlords are not liable to a tenant’s invitee or guest. See
Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1993); Clemmons, 58
Wash.App. 32. Furthermore, a landlord is under no duty to repair a
defective condition caused by a tenant and it is in fact the tenant’s duty to
prohibit a nuisance on the rental property. RCW 59.18.060; RCW
59.18.130(5).

The dangerous conditions Plaintiff alleges — the dog and the fence
— were created long after Defendants Hernandez relinquished possession
and control of the rental property to Codefendants. Codefendants were the
ones who created these “dangerous conditions” and violated their duty to
prohibit a nuisance on their property. Following the general rule in Frobig,

as well as the Landlord Tenant Act, Defendants Hernandez are not



responsible to a tenant’s invitee or guest. Frobig, 124 Wn.2d at 735-36.
Therefore, Defendants Hernandez are not liable for any alleged injuries
claimed by Plaintiff.

Judge Ellis correctly applied the aforementioned statutes and case
law and properly granted Defendants Hernandez’s Motion for Summary
Judgement. Judge Ellis’ decision is in line with the status quo,
Washington’s landlord tenant laws, and laws that promote the policy of
placing responsibility where it belongs — with the tenants of a single
family home.

b. The Superior Court Did Not Commit Obvious or Probable

Error in Denying Plaintiff’s Motion To Certify.

There was no obvious or probable error in denying Plaintiff’s
Motion to Certify and Plaintiff. Plaintiff improperly suggests Judge Ellis’
delay warrants an obvious or probable error. There was no obligation for
Judge Ellis to give this matter priority as the language in RCW 4.44.025
provides the court may give priority (emphasis added). Judge Ellis’ letter
clearly explained the reason for the delay and upon discovering the error,
re-reviewed all pleadings, and issued orders denying Plaintiff’s motions.

There was no delay in dismissing Defendants Hernandez from this
matter. Judge Ellis reached a decision in open court on September 10,

2019. Plaintiff had every opportunity since September 10, 2019, to seek



discretionary review with the Court of Appeals or seek direct review the
Supreme Court. Any delay was caused by Plaintiff’s own actions.
Regardless, the slight delay in the Superior Court’s denial of
Plaintiff’s motions was not prejudicial to Plaintiff. More importantly,
Plaintiff provides no authority or case law that a delay in providing a
ruling on a motion results in obvious or probable error. The criteria of
both RAP 2.3(b)(1) and (2) are not satisfied. The Superior Court did not
make obvious or probable error. Therefore, Plaintiff’s motion should be
denied.
3. The Standard Outlined in RAP 2.3(b)(3) Has Not Been Met.
Pursuant to RAP 2.3(b)(3), discretionary review is accepted only if
the superior court has so far departed from the accepted and usual course
of judicial proceedings as to call for review by the appellate court.
Plaintiff failed to sufficiently argue how a delay in ruling on
Plaintiff’s Motion to Certify is a departure from the accepted and usual
course of judicial proceedings. Plaintiff also fails to cite to any law or
authority to support the allegation that RAP 2.3(b)(3) is implicated. The
superior court denied Plaintiff’s Motion to Certify on the basis that there
was no controlling question of law where there is substantial ground for a

difference of opinion. = The superior court did not depart from the



accepted and usual course of judicial proceedings as it was consistent with
past decisions and relevant case law.
F. CONCLUSION
Judge Ellis followed Washington law and properly granted
Defendants Hernandez’s Motion for Summary Judgement. The superior
court did not commit obvious or probable error when it granted
Defendants Hernandez’s Motion for Summary Judgement and denied
Plaintiff’s Motion for Reconsideration and Motion to Certify. Therefore,
Plaintiff’s Motion for Discretionary Review should be denied and the
order granting summary judgement in favor of Defendants Hernandez
should be upheld.
Respectfully submitted this 24th day of March, 2020.
s/Ofelia A. Granados
WSBA #53917
Todd A. Bowers & Associates
901 5th Ave., Ste 830
Seattle, WA 98164
Telephone: 206-521-5000
Fax: 855-830-3808

email: ofelia.granados.f9ko@statefarm.com
Attorney for Defendants Hernandez / Respondents
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7 SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

8 MARIA JESUS SARALEGUI BLANCO,
CaseNo. 18-2-08280-31
9 Plaintiff,

VS, PLAINTIFF’S COMPLAINT
10
DAVID GONZALEZ SANDOVAL,

11 ALEJANDRA MARTINEZ, and the marital
community comprised thereof, and

12 ERNESTO HERNANDEZ,

TER!I HERNANDEZ and thc marital

13 community comprised thereof,

14 Defendants.

15 Plaintiff, for her cause of action against Defendants, and each of them, alleges as follows:
16 PARTIES, JURIS™"™"ON AND VENUE

17 1.1 At all times material hereto, plaintiff MA™ "\ J] \RALEGUI BLANCO

18 resident of Snohomish County, Washington.

19 1.2 At all times material hereto, defendant DAVID GONZALEZ SANDOVAL is a resident
20 of Snohomish County, Washington.

21 1.3 Atall times material hereto, defendant ALEJANDRA MARTINEZ is a resident of

22 Snohomish County, Washington.
23
24
PLAINTIFF’S COMPLAINT © bishoplegal
19743 First Avenuc South
PAGE 1 of 9 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: {206) 592-9001













10

Il

12

I3

14

15

18
19
20

21

23

24

3.1

3.2

33

3.4

35

3.6

3.7

3.8

FACTS RELATED TO THE INCIDENT

Plaintiffs re-alleges each and every allegation contained in the preecding paragraphs.
On or about 12:00 PM noon on May 8, 2018, plaintiff MARIA JESUS SARALEGUI
BLANCQO, arrived on the subject premises for the purposes of a religious discussion with
one or more of the residents of the subject premises.
At the aforesaid time and place, plaintiff MARIA JESUS SARALEGUI BLANCO was
accompanied by three other members of her Jehovah's Witnesses church, Teresa
Jimenez, Jayltlme Lyman, and Katie Lyman.
Plaintiff MARIA JESUS SARALEGUI BLANCO had been to the subject premises on
numerous times prior to the date of the subject incident.
Prior to and including the date of the subject incident, Plaintiff MARIA JESUS
SARALEGUI BLANCO and other members of her Jehovah's Witnesses church would
regularly meet with Elvia Sandoval Gonzalez, mother of defendant DAVID GONZALEZ
SANDOVAL, for Bible study on the subject premises.
On or about May 8, 2018 from approximately noon to 12:26 PM, plaintiff MARIA
JESUS SARALEGUI! BLANCO, had been speaking with Elvia Sandoval Gonzalez,

aer of defendan A SANDOVAL.
At the aforesaid time and place, plaintiff MARIA JESUS SARALEGUI BLANCO, was
speaking with Elvia Sandoval Gonzalez approximately 50 feet or more away from the
subject fence, a distance which plaintiff MARIA JESUS SARALEGUI BLANCO
perceived to be safe.
At the aforesaid time and place, the subject pit bull escaped from the subject fence, and

viciously attacked, mauled, and repeatedly bit plaintiff MARIA JESUS SARALEGUI

PLAINTIFF'S COMPLAINT © Dbishoplegal

19743 First Avenue South

PAGE 5 of 9 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: (206) 5$92-9001
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3.1

3.2

33

3.4

35

3.6

3.7

3.8

FACTS RELATED TO THE INCIDENT

Plaintiffs re-alleges each and every allegation contained in the preecding paragraphs.
On or about 12:00 PM noon on May 8, 2018, plaintiff MARIA JESUS SARALEGUI
BLANCQO, arrived on the subject premises for the purposes of a religious discussion with
one or more of the residents of the subject premises.
At the aforesaid time and place, plaintiff MARIA JESUS SARALEGUI BLANCO was
accompanied by three other members of her Jehovah's Witnesses church, Teresa
Jimenez, Jayltlme Lyman, and Katie Lyman.
Plaintiff MARIA JESUS SARALEGUI BLANCO had been to the subject premises on
numerous times prior to the date of the subject incident.
Prior to and including the date of the subject incident, Plaintiff MARIA JESUS
SARALEGUI BLANCO and other members of her Jehovah's Witnesses church would
regularly meet with Elvia Sandoval Gonzalez, mother of defendant DAVID GONZALEZ
SANDOVAL, for Bible study on the subject premises.
On or about May 8, 2018 from approximately noon to 12:26 PM, plaintiff MARIA
JESUS SARALEGUI! BLANCO, had been speaking with Elvia Sandoval Gonzalez,

aer of defendan A SANDOVAL.
At the aforesaid time and place, plaintiff MARIA JESUS SARALEGUI BLANCO, was
speaking with Elvia Sandoval Gonzalez approximately 50 feet or more away from the
subject fence, a distance which plaintiff MARIA JESUS SARALEGUI BLANCO
perceived to be safe.
At the aforesaid time and place, the subject pit bull escaped from the subject fence, and

viciously attacked, mauled, and repeatedly bit plaintiff MARIA JESUS SARALEGUI

PLAINTIFF'S COMPLAINT © Dbishoplegal

19743 First Avenue South

PAGE 5 of 9 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: (206) 5$92-9001
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11
12
13
14
15
16
17
18
19
20
21
22
23

24

WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, jointly and
severally, in amounts that will fairly compensate her for all damages sustained, costs and
reasonable attorneys’ fees, interest calculated at the maximum amount atlowable by law, and all

sther relief the court deems fair and just.

74 .
DATED this /7 day of_Seplember 2018,

BISHOP LEGAL

—~_

Derek K. Moore
WSBA No. 37921

Attorneys for Plaintiff
PLATNTIFF'S COMPLAINT ' ©® Dbishoplegal
19743 First Avenue South
PAGE 9 of 9 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: (206) 592-9001
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13
14
15
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17
18

19
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22

23

24

IN THE SUPERIOR COURT OF WASHINGTON

IN AND FOR THE SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff,
Vs. DECLARATION DAVID GONZALEZ
SANDOVAL

DAVID GONZALEZ SANDOVAL,
ALEJANDRA MARTINEZ, and the marital
community comprised thereof, and
ERNESTO HERNANDEZ,

TERI HERNANDEZ and the marital
community comprised thereof,

Defendants.

I, David Gonzalez Sandoval, declare and state as follows:

1. Iam over the age of 18. I have personal knowledge of all the facts contained in this
Declaration. I am competent to testify as a witness to those facts.

2. Irent the home located at 6507 204'" Street NE, Arlington, WA 98223. I rent from
Ernesto Hernandez. I have resided at that address since 2014.

3. Enzo, my dog, came to live in my home with my mom, my brother, and my wife in
August 2016.

4. From the day he moved in, Enzo, has never attacked or bitten any person or animal

prior to the incident in question.

DECLARATION OF DEFENDANT DAVID GONZALEZ CASSANDRA LOPEZ DE ARRIAGA LAW FIRM

SANDOVAL 1812 Hewitt Ave, Ste 204, Everett, WA 98201
PH (425) 492-5343 FAX (425) 406-6862
PAGE 1 of 2
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11

12

13

14

15

16

17

18

19

20

21

22

23.

24

5. Thave never been cited or given any infraction for Enzo behaving in a matter that is
dangerous or disruptive.
6. Iwas not home the day of the incident, I was working in Kenmore at the time.
7. Inever gave Ms. Saralegui Blanco permission to be at my home.
8. Mr. Hermandez was aware I had Enzo, and néver raised any concerns about him.
9. On the day of the incident, I made the decision to pu‘; Enzo down. 1 assisted the
Animal Control by injecting Enzo myself.
10. I am a concrete finisher by trade.
11. I sought help from my former criminal defense lawyer, Cassandra Lopez de Arriaga.
She agreed to help me temporarily to respond to the complaint.
12. I cannot afford a civil lawyer to represent me in this matter.
'13. Cassandra Lopez de Arriaga advised me a couple of weeks ago of the need for her
to withdrawal.
14. Union Bank recently closed my account for due of lack of funds. (SEE
ATTACHED).
15. I am currently providing all my extra resources to my sister who is diagnosed with
Endometriosis.
16. I have no idea how to help Ms. Saralegui Blanco with ﬁer medical bills, I simply do
not have the means.
I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE

STATE OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT TO THE
BEST OF MY KNOWLEDGE.

Signed this ' /day of /u/mj / 2019 in

hY
DAVID GONZALEZ SANDOVAL

DECLARATION OF DEFENDANT DAVID GONZALEZ CASSANDRA LOPEZ DE ARRIAGA LAWwW FIRM

SANDOVAL 1812 Hewitt Ave, Ste 204, Everett, WA 98201

PH (425) 492-5343 FAX (425) 406-6862
PAGE 2 of 2 g
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Superior Court of Washington
County of Snohomish

NCO

Plaintiff/Petitioner(s)
VS.

GONZALEZ SANDOVAL, ET AL

Defendant/Respondent(s)

CASE NO. 18-2-08290-31

CALENDAR NOTE: (NTC)
CIVIL MOTIONS - JUDGE’S CALENDAR

Unless otherwise provided by applicable rule or statute, this form
and the motion must be filed with the Clerk not less than five (5)

court days preceding the date requested.

**SEE “WHERE TO NOTE VARIOUS MATTERS” ON PAGE 2, to determine where matters are to be set.

A. PRESIDING JUDGE’S CALENDAR

Monday - Friday at 9:00 a.m.
Department as assigned

Date requested:

(mm/dd/yyyy)
Nature of hearing:

(Confirm hearing at 425-388-3587 or online at
www.snohomishcountywa.gov/Confirmations)

B. JUDGE’S CIVIL MOTIONS CALENDAR

T ty — Friday at 9:30 a.m.
C ment as assigned

Date requested: ~ 09/10/2019

(mm/dd/yyyy)

Nature of hearing: Motion for Summary Judgment

(Confirm hearing at 425-388-3587 or online at
www.snohomishcountywa.gov/Confirmations)

JUDGE’S PERSONAL CALENDAR
(Special set hearings to be heard by a specific Judge)

The hearing date and time must be scheduled
through the Judge’s law clerk. See information on
how to contact the law clerk on page 2.

Date requested:
(mm/dd/yyyy)

Nature of hearing:

{Confirm hearing by calling the Judge’s law clerk. See
information on how to contact the law clerk on page 2)

NOTE: When picking a hearing date, DO NOT schedule your hearing on a court holiday. A list of court holidays can be found at
http://www.snohomishcountywa.gov/354/County-Holidays

WARNING! CONFIRMATION REQUIRED: In order for the matter to be heard, the moving party MUST CONFIRM their |
by calling 425-388-3587 or online at www.snohomishcountywa.gov/Confirmations _For confirmation deadlines and adc

information see confirmations notes below.

Failure to notify the Court of a continuance or strike of a confirmed matter may result in sanctions and/or terms. SCLCR 7.

is form cannot be used for trial settings. SCLMAR 2.1 AND SCLCR 40(b).

C:\Users\YJ6F\Downloads\[httpJOUONUGWVOIOEHN][J[V]INTC of HRG_MSJ].docx 7/12/2019 Page 1 of 3
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EXHIBIT




7 SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

8 MARIA JESUS SARALEGUI BLANCO,
CaseNo. 18-2-08280-31
9 Plaintiff,

VS, PLAINTIFF’S COMPLAINT
10
DAVID GONZALEZ SANDOVAL,

11 ALEJANDRA MARTINEZ, and the marital
community comprised thereof, and

12 ERNESTO HERNANDEZ,

TER!I HERNANDEZ and thc marital

13 community comprised thereof,

14 Defendants.

15 Plaintiff, for her cause of action against Defendants, and each of them, alleges as follows:
16 PARTIES, JURIS™"™"ON AND VENUE

17 1.1 At all times material hereto, plaintiff MA™ "\ J] \RALEGUI BLANCO

18 resident of Snohomish County, Washington.

19 1.2 At all times material hereto, defendant DAVID GONZALEZ SANDOVAL is a resident
20 of Snohomish County, Washington.

21 1.3 Atall times material hereto, defendant ALEJANDRA MARTINEZ is a resident of

22 Snohomish County, Washington.
23
24
PLAINTIFF’S COMPLAINT © bishoplegal
19743 First Avenuc South
PAGE 1 of 9 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: {206) 592-9001
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12

I3

14

15

18
19
20

21

23

24

3.1

3.2

33

3.4

35

3.6

3.7

3.8

FACTS RELATED TO THE INCIDENT

Plaintiffs re-alleges each and every allegation contained in the preecding paragraphs.
On or about 12:00 PM noon on May 8, 2018, plaintiff MARIA JESUS SARALEGUI
BLANCQO, arrived on the subject premises for the purposes of a religious discussion with
one or more of the residents of the subject premises.
At the aforesaid time and place, plaintiff MARIA JESUS SARALEGUI BLANCO was
accompanied by three other members of her Jehovah's Witnesses church, Teresa
Jimenez, Jayltlme Lyman, and Katie Lyman.
Plaintiff MARIA JESUS SARALEGUI BLANCO had been to the subject premises on
numerous times prior to the date of the subject incident.
Prior to and including the date of the subject incident, Plaintiff MARIA JESUS
SARALEGUI BLANCO and other members of her Jehovah's Witnesses church would
regularly meet with Elvia Sandoval Gonzalez, mother of defendant DAVID GONZALEZ
SANDOVAL, for Bible study on the subject premises.
On or about May 8, 2018 from approximately noon to 12:26 PM, plaintiff MARIA
JESUS SARALEGUI! BLANCO, had been speaking with Elvia Sandoval Gonzalez,

aer of defendan A SANDOVAL.
At the aforesaid time and place, plaintiff MARIA JESUS SARALEGUI BLANCO, was
speaking with Elvia Sandoval Gonzalez approximately 50 feet or more away from the
subject fence, a distance which plaintiff MARIA JESUS SARALEGUI BLANCO
perceived to be safe.
At the aforesaid time and place, the subject pit bull escaped from the subject fence, and

viciously attacked, mauled, and repeatedly bit plaintiff MARIA JESUS SARALEGUI
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WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, jointly and
severally, in amounts that will fairly compensate her for all damages sustained, costs and
reasonable attorneys’ fees, interest calculated at the maximum amount atlowable by law, and all

sther relief the court deems fair and just.

74 .
DATED this /7 day of_Seplember 2018,

BISHOP LEGAL

—~_

Derek K. Moore
WSBA No. 37921

Attorneys for Plaintiff
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Ernesto Hernandez - January 22, 2019

off rent, do you keep any invoices or anything like that?

A Who?

Q When Sandoval, David Sandoval, comes to drop off

rent --

A Yeah, we have kept some, you know. I got some -- yeah,

some receipts here and there. I don't think every time we
have.
Q And I know you mentioned that there was no pet deposit,

but did they give you a security deposit?

A Yes.

Q Do you recall how much?

A 500.

Q The dog that's shown in Exhibit 1, I believe it's

Photo 108, do you own that dog?

A No.

Q Have you ever helped care for the dog?

A No.

Q Have you ever taken it to the vet, anything like tI :?
A No.

Q And whenever rent was due, would David just come into

your insulation office, A&E?

A Most of the time. Sometimes he called me, you know,
Where are you at? The store, Lowe's or something, you know,
maybe somewhere.

Q And he would meet you somewhere?

73
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for yearly inspections, with testimony showing he went by the property on a daily basis,
Defendants Hernandez admittedly did nothing to ensure the fence was adequate to contain the
dog and protect the public. Defendants Hernandez may not be strictly liable for injuries caused
by the pit bull attack under Chapter 16.08 RCW or under the common law as addressed in the
cases of Frobig, Shafer and Clemmons, as relied on by the defense. There are still genuine issues
>f material fact that owed and breached other duties to Plaintiff, including duties owed to an
invitee or to a licensee under Washington law including the 2016 case of Oliver v. Cook.
Accordingly, Plaintiff respectfully requests Defendants Hernandez’s motion be DENIED with
prejudice.
IL STATEMENT OF FACTS

The pleadings and papers on file herein, including the Declaration of Derek K. Moore in
Support of Plaintiff’s Response (Moore Decl.) and exhibits thereto support the following facts:

On Tuesday, May 8, 2018 around noon, a pit bull named Enzo escaped from a fence
through a rotten, chewed up board and viciously attacked plaintiff Maria Saralegui Blanco and
three other people in the driveway of Defendants’ property at 6507 204™ Street Northeast,
Arlington, Snohomish County, Washington, 98223 (“the premises” or “the property”). The
attack is described in vivid detail by Maria Blanco,’ as well as by witnesses Teresa Jimenez,
Jaylene Lyman, and Katie Lyman who were with her.2

Maria is a Jehovah’s Witness, who at the time of the attack, was visiting the premises for
Bible study with Elvia Gonzalez, who lives there with her son, defendant David Gonzalez

Sandoval and David’s wife, defendant Alexandra Barajas Gonzalez (named as a defendant in this

! Maria Blanco deposition, P : = -36;

? Declaration of Teresa Jimenez, |P 7, 8, and attached police statement; (Ex. 3 to Moore Decl.), Declaration of
Jaylene Lyman [P 6,7, and attached police statement (Ex. 4 to Moore Decl.), and Declaration of Katie Lyman, P 5, 6,
and attached police statement (c.);
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action under “Alejandrea Martinez”).* David moved onto the premises with his mother, Elvia,
sometime between 2014 and 2016, along with two siblings.* David married Alexandra in
October of 2017, and she moved into the premises in 20175 At the time of the dog attack,
Alexandra was pregnant with their son, who was born after the incident.’ At the time of the
attack, David lived on the premises with his mother, Elvia, and his wife, Alexandra.’

Maria testified that she had been to the property around five times prior to the day of the
attack for Bible study with Elvia, and that Elvia invited her and other Jehovah’s witnesses to visit
on Tuesdays.® On the day of the attack, she was accompanied by Teresa Jimenez, Jaylene
Lyman, and Jaylene’s sister Katie Lyman, who were also Jehovah’s Witnesses providing Bible
studies.” Teresa describes their study sessions with Elvia as follows:

For several months before the incident, we would meet with Elvia at her home on

a weekly basis for months prior to the incident. We would meet on Tuesdays,

because Elvia had Tuesdays off from work. The sessions would start around

10:30 AM to 11:30 AM, and usually last around 15 to 20 minutes, sometimes

more. The sessions were held in Spanish.

Declaration of Teresa Jimenez, P 4. She also testified that Elvia invited her inside the house on a

couple of occasions. Id., P 5. They were nervous and concerned about the pit bull, who would

bark at them, but they felt safe because the dog appeared to be contained within the fence.'

3 Maria Blanco deposition, Page 14, Jiminez Decl. P 9, Jaylene Lyman Dec. P4, Katie Lyman Dec. [P 3 and 4; Elvia
Gonzalez deposition, Pages 6-7. First names are used herein for clarity, with no disrespect intended. Defendant
Alejandra Martinez reports her correct name is Alexandra Barajas Gonzalez. Alejandra Martinez deposition, Page
10.

* Ernesto Hernandez deposition, Page 23; David Sandoval deposition, Page 6. Emesto and David testify that David
moved in around 2015 or 2016, but the Residential Rental Agreement provided by David and Alexandra in response
to Plaintiff’s written discovery requests is dated July 1, 2014. (Ex. 6 to Moore Dec.)

5 David Sandoval deposition, Pages 6-7

6 Elvia Sandoval deposition, Page 14:5-6 and Page 49

" Ernesto Hernandez deposition, Pages 28-30; Teri Hernandez deposition, Page 19.

8 Maria Blanco deposition, Page 14:10-14;

°1  aration of Teresa Jimenez [P 6, Declaration of Jaylene Lyman [P 5, Declaration of Katiec Lyman [P 5.

19 Declaration of Teresa Jimenez, Declaration of Jaylene Lyman, Declaration of Katie Lyman; Maria Blanco
deposition, Pages 16-18, 23-24
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testified that when Maria came to her home, Elvia received her, and that they went to the middle
of the yard to talk.?* Elvia thinks that she had been speaking with Maria for “maybe ten
minutes” before the dog attacked, and that they were standing next to the truck.?’ Elvia didn’t see
the dog escape, since her back was to the dog.?® She thinks that the dog “just skipped through”
the wood shown on photo number 80 in Exhibit 1 to her deposition.”” The fence had gates but
the gates were closed at the time.?® Elvia also testified that to her knowledge Maria did nothing
to provoke the dog to attack, and that Maria did not have any interaction of any kind with the
log.?

Maria testifies that she arrived at around 11:30 AM, and usually studies half an hour with
Elvia.*® The attack occurred sometime between 12:00 noon and 12:30 P.M.3! They had just
completed their studies, and she had just closed her Bible, when the dog was on her.3? Referring
to Exhibits 1-6 of her deposition (Ex. 1 to Moore Decl.) Maria describes the attack and the
location of the attack.>* She described how the dog escaped from the fence and attacked her:

Q. And for the record, you’re indicating the middle of Exhibit 6, near where the
police officer is?
A. Yes. It was there that he jumped, yes. Because I saw here where he bit a piece

of wood, and he jumps here. I looked at him. It looked like he was flying, but he
wasn’t flying but he was so fast that he jumped. So he escaped here. And so the

2 Id., Page 50

%5 Id., Page 28:6-13; Pages 28-30, 34

26 Id., Page 20:1-3

77 Id., Pages 42:19-43:5; The photos referred to as Exhibit 1 to her deposition are included here as Ex. 2 to Moore
Decl. Elvia described the attack and the scene in further detail on pages 20-21, 24-45, and 28-30 to her deposition,
with references to the photos. She identified the subject pit bull, Enzo, in photo 108 of the exhibit. Ernesto
Hemandez also describes the property in the photos of this exhibit in Pages 65-69 of his deposition.

2 Elvia Sandoval deposition, Page 42:11-14

® Id,, Page 40:23-41:9

30 Maria Blanco deposition, Page 24:10-25

31 Id,, Page 14:6-7

32 Id., Page 28

3 Jd., Pages 50-53. Maria was not on the wooden structure by the door at the time, but in the driveway by car.
While her  tii 1y was interpreted from Spanish to English as “porch™ or “patio,” she clarified that she was not on
the wooden structure at the time of the attack, but in the driveway by the truck, where the pool of her blood is shown|
on Exhibit 2 to ber deposition (Ex. 1 to Moore Decl.)
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police officer realized that a piece of wood had fallen here, and he jumped -- he
could jump through here. The fence was very poor.

Maria Blanco deposition, Page 52:3-11. The dog attacked four people, including Maria, Teresa,
Elvia, and Elvia’s son.?* Maria describes how the dog savagely bit her face, but “not just the
face; he pulled out this, my ear, and he ate it right in front of me. He ate my ear.”*>

David testified that the wood plank in the fence through which the dog escaped was made
of plywood,? and the ragged condition of the wood “had to have been probably there for a
year.”*” David thinks the wood could have gotten that way from the dog chewing on it as well as
from the weather.® He thinks the dog could have chewed through it in a couple of minutes
because it had been rotten from being exposed to the weather.>® Alexandra testifies that the
wood got in that condition by the dog’s chewing.*’

Defendants Emesto and Teri Hernandez own the premises.*! Ernesto believes they
bought the property in 2011, but Teri thinks they bought it earlier, around 2005.*> Eresto and
Teri own about 20 properties in Snohomish County.** David testifies that he signed a lease with
Ernesto when he first moved in, but the lease was for two years and was never renewed.**

Although Ernesto and Teri testify there was no written lease in effect,” Emesto testifies

he had a verbal agreement that included David keeping the yard clean.*® He testifies there are no

3 Maria Blanco deposition, Page 28

% [d., Page 28:2-5 .

3 David Sandoval deposition, Page 25 (referring to photo 80)

37 Id., Page 26:20-25

% Id., Page 27:18-20

3 Id., Pages 29:19-22 and 30:14-18. (David uses the word “weatherized” to describe exposure to “rain, air, water,
sun.”, Id., Page 30:12-13.

“ Alejandra Martinez deposition, Page 12:14-15

4! Emesto Hernandez deposition, Pages 18-19; Teri Hernandez deposition, Pages 17-18.

2d

“*Emesto }  1andez deposition, Pages 24-28

“ David Sandoval deposition, Page 15:10-11

5 Ernesto Hernandez deposition, Page 35; Teri Hernandez deposition, Pages 20-21.
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terms of the agreement regarding the upkeep, maintenance, or repairs on the property, and he has
no policies regarding any alterations.*” Ernesto testifies he has no policies regarding animals or
pets on the property.*® However, the 2014 “Residential Rental Agreement” provides that “No
pets shall be brought onto the premises for ANY purpose without the prior written consent of the
owner agent.” Residential Rental Agreement, Page 1 (Ex. 6 to Moore Dec.) (emphasis in
sriginal). It also provides that “Tenants shall not make any changes or improvements to this
home, inside or out, without written permission of the Landlord.” Id., Page 2. The Agreement
-equires Tenant(s), their family and invitees shall comply with all rules and regulations at the
time of occupancy ... and any future rules and regulations the landlord deems necessary.” Id.
The Agreement also includes a provision for “INSPECTIONS” under which the landlord may
enter the “home at reasonable times” including with 24 hours’ notice to show the property to
prospective buyers or tenants, and with 48 hours’ notice “for inspections, to fill maintenance
requests or make improvements. /d. In the “case of suspected abandonment or emergency, the

Landlord or Landlord’s representatives, may enter at any time.” /d. (emphasis in original).

Ermnesto testifies he drives by the property “maybe twice a year” and inspects the property once a
year.** On his inspection, he also looks at the condition of the yard.*

When David and Elvia first moved in, they had a small dog which was a four;pound
chihuahua mix, which Emesto knew about.>! David later got the subject pit bull, Enzo, when he

was a puppy.”? At some point the chihuahua did live with the pit bull,** though they gave the

46 Ernesto Hernandez deposition, Page 35
THd.
8 Id, Page 36
* Ernesto Hernandez deposition, P 33
Id., Page 34
51 David Sandoval deposition, Page 6, Elvia Sandoval deposition, Pages 11-12
52 Elvia Sandoval deposition, Pages 11-12
PLAINTIFF’S RESPONSE TO DEFENDANTS L.t
HERNANDEZ’S MOTION FOR SUMMARY 15745 First Avewue soutn

JUDGMENT Normandy Park, WA 98148-2401
Tel: (206) 592-9000
PAGE 7 of 17 Fax: (206) 592-9001




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

chihuahua to Elvia’s daughter, who moved out long before to the incident.’* David testifies he
bought the dog in September of 2016 when the dog was seven weeks old, and told Ernesto that
he had bought the dog.%*

When Ernesto bought the property, there was a wood fence on the north and west side,
and a chain link fence on the east, but no fencing on the south side.® David Sandoval added the
wire fence portion, from which the pit bull ultimately escaped, to the south side when he got the
sit bull.’” David built the additional fencing when the dog was about four months old.>® If the pit
bull was seven weeks old in September of 2016, this would place the building of the fence
addition around November or December of 2016.

Ernesto testifies that he knew David had a pit bull, and saw the pit bull when he was a
puppy sometime in the summer of 2017.%° Though he never expressed any concern about what
would happen when the pit bull puppy grew up.®® He had no “discussions regarding whether or

761 However, if the dog was

not the fence would be improved or upgraded as the dog got bigger.
seven weeks old in September of 2016, it would have been nearly full grown by the summer of
2017.%% There are also conflicting accounts about how often Ernesto came to the property

between the time that David got the dog and the day of the attack. Elvia testifies that “Ernesto is

someone who walks my house every -- every single day.”®* Elvia elaborated:

i David Sandoval deposition, Page 9

3 Elvia Sandoval deposition, Page 44:15-17; See also Emesto Hernandez deposition, Pages 37:22 — 38:8
53 David Sandoval deposition, Pages 7-8

6 Ernesto Hernandez deposition, Page 24

7 Id., Pages 41-42 and 44-45; Elvia Sandoval deposition, Pages 11-12

38 David Sandoval deposition, Pages 8-9

% Emesto Hernandez deposition, Pages 37, 39.

0 Id., Page 40

61 1] Pacec 45-72_4K-1

2 “Typically, pit bulls reach full height

8] il e mwan vuague verwonn vy Ul wee years 0ld.”) (last visited August 21, 2019)
 Elvia Sandoval deposition, Pages 17:24-25
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When Mr. Emesto was going there, he was always talking to me. He would say,
I’m going to swing by. And -- but he was walking by almost every day because it
was on the way to his house.

Elvia Sandoval deposition, Pages 17:24-25. She also specifically testified that Emesto was there
when the pit bull was fully grown, and that the dog would bark at him when he was there %
Alexandra also testified that she saw Ernesto at the property when Enzo was fully grown, and
that “Ernesto saw that there was a pit bull at the property, and he knew that the pit bull was kept

there.”®® In any event, it is undisputed that Ernesto knew that David had a pit bull on the

sroperty, and that it was there with Ernesto’s permission.%®

Ernesto also knew about the fence and approved it. He testifies:

Q. Okay. So sometime before you went to the property in 2017 and saw the dog,
he called you and you had a conversation about the dog and the fence?

A. Yeah. He asked me if he could put in a fence; he was going to get a little dog.
Q. Okay. And what did you say?

A. Yeah, that’s fine.

Q. Did you ask him what kind of dog he had?

A. No.

Q. Did you ask him what kind of fence he planned on putting in?

A. Yeah. He said wire.

Ernesto Hernandez deposition, Pages 42:7-18. However, he testifies that he saw the fence, but
never inspected itt d! admits he did nothing to ensure it was capable of containing a pit bull:

Q. So when you went there after this phone call in the summer of 2017, the fence
was already in place; is that correct?

A. Correct.

Q. Okay. Did you ever inspect the fence?

A. No.

Q. Did you ever do anything to ensure that the fence was capable of containing a
pit bull?

A. No.

& Id., Page 47:13-23; See also David Sandoval deposition, Page 21:8-13 (Prior to the attack, wi nesto drove by
he would “just stop by and see if everything was fine.”)

6 Alejandra Martinez deposition, Page 11:6-17

% David Sandoval deposition, Page 22:10-17
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Id., Page 43:3-11. David agrees:

Q. And did Ernesto know that you built that fence?

A. Yeah. He saw it.

Q. Was there any discussion about the fence, prior to building it, with Ernesto?
A. T let him know that I was going to put up a fence ‘cause I wanted a dog to be
out in the yard, and he said it was fine.

Q. And did he ever come out to inspect the fence after it was built?

A. No, he didn’t. Or at least not that | was aware of.

Q. And do you know if he ever did anything at any time between the time the
fence was built and the day of the attack to make sure that the fence was adequate
to hold the dog?

A. Not that I’'m aware of.

David Sandoval deposition, Pages 23:24-24:15 and picture 53 (Ex. 2 to Moore Decl.). See also
Elvia Sandoval deposition, Page 48:13-16 (Elvia has no knowledge of Ernesto or Teri doing
anything to make sure the fence was able to hold a dog.)

Ernesto has not instituted any policies against having pit bulls on any of his properties, or
any policies regarding what kind of fence that they need to contain the dog.” Ernesto agrees
that as a property owner, it’s important to be able to recognize potential safety risks and hazards
on his properties.®® Prior to this incident, he was aware “through the news” that pit bulls are seen
by many as dangerous dogs that have done great harm and injury.®’ However, he has not ever
taken any steps to educate himself as to what fencing or containment would be adequate or
acceptable to keep the public safe from pit bulls.”

III. STATEMENT OF ISSUES
e Whether there are genuine questions of material fact from which a reasonable inference can
be drawn that Defendants Hernandez owed and breached any duties to Plaintiff under
Washington law, including duties owed by a possessor of land under Oliver v. Cook, when

they knew that a pit bull was kept on their premises and when they knew or should have
known that the fence was inadequate to contain the dog.

7 Emesto Hernandez deposition, Page 59:15-20

Bld  ge70:3-6

® 1d, Page 70:7-10

7 Id., Page 70:11-14
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IV. EVIDENCE RELIED ON

In support of his motion, Plaintiff relies on the pleadings on file herein, including the

Declaration of Derek K. Moore in support of this Response, with the exhibits attached thereto.
V. AUTHORITY

On a motion for summary judgment, the moving party has the burden of showing the
absence of a genuine issue of material fact and an entitlement to judgment as a matter of law.
CR 56. Summary judgment is proper when reasonable minds could reach but one conclusion
regarding the material facts. Stokes v. Bally’s Pacwest Inc., 113 Wn. App. 442, 444-445, 54 P.3d
161 (Div. 1,2002). In an action for negligence a plaintiff must prove four basic elements: (1) the
existence of a duty, (2) breach of that duty, (3) resulting injury, and (4) proximate cause. Tincani
v. Inland Empire Zoological Soc’y., 124 Wn.2d 121, 127-28, 875 P.2d 621 (1994). “A duty can
arise either from common law principles or from a statute or regulation. A duty can also arise
contractually.” Kennedy v. Sea-Land Service, Inc., 62 Wn. App. 839, 816 P.2d 75 (Div. 1, 1991)
The existence of a legal duty is generally a question of law. Degel v. Majestic Mobile Manor,
Inc., 129 Wn.2d 43, 48, 914 P.2d 728 (1996). But where duty depends on proof of certain facts
that may be disputed, summary judgment is inapy priate. Sjogren v. Props. of Paciﬁc; Lo,
LLC., 118 Wn. App. 144, 148, 75 P.3d 592 (Div. 2, 2003). The facts and reasonable inferences
from those facts are considered in a light most favorable to the nonmoving party. Babcock v.
Mason County Fire Dist. No. 6., 144 Wn.2d 774, 784, 30 P.3d 1261 (2001).

A. Defendants Hernandez’s Liability under Oliver v. Cook

Defendants Hernandez argue that they are entjtled to summary judgment because they did
not own, keep or harbor the subject pit bull, and therefore are not liable under RCW 16.08.040 or|

common law strict liability. They rely heavily on Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d
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226 (1994) and Shafer v. Beyers, 26 Wn. App. 442, 613 P.2d 554 (Div. 1, 1980), but ignore and
fail to even cite the recent holding in Oliver v. Cook, 194 Wn. App. 532, 377 P.3d 265 (Div. 2,
2016). The Oliver court found that the landlord, defendant Eugene Mero, owed duties of a
possessor of land to the plaintiff, Steven Oliver, who was an invitee on premises, and that dog
owned by tenant and co-defendant Henry Cook was a condition of the land. Oliver, 194 Wn.
App. at 544. (“Here, [the dog] Scrappy is the relevant “condition” on the land.”) The Oliver
court discussed both Frobig and Shafer and found that they were dispositive only of strict
liability claims, and that a separate analysis was required for premises liability theories:

The scope of a landlord’s duties in a dog bite case under premises liability is a
question of first impression in Washington. Prior case law in Washington has
focused exclusively on the common law theory of strict liability for a dog bite.
Here, however, Oliver does not claim strict liability but, instead, he argues a
theory of premises liability. Although Washington courts have not yet applied
premises liability to a dog bite case, many other states have. These states have
made it clear that premises liability applies in dog bite case =~ nd involves a
separate analysis from the common law, strict liability theory.

Oliver v. Cook, 194 Wn. App. at 543 (citations to out-of-state case in footnote 9 omitted). The
Oliver court distinguished Frobig and Shafer as follows:

We note that all of the Washington cases addressing dog bite liability appear to
address only the common law rules for animal atta © At law, only the
owner, keeper, or harborer of a dangerous animal is strictly liable for injuries the
animal causes. See, e.g., Frobig v. Gordon, 124 Wn.2d 732, 735, 881 P.2d 226
(1994); Shafer v. Beyers, 26 Wn. App. 442, 446-47, 613 P.2d 554 (1980). But this
common law theory is separate from premises liability. As discussed above, other
states recognize that strict liability for dog bites is a separate theory from premises
liability. In other words, strict liability is not the only cause of action for a
dog bite. Nor is there a dog bite exception to ordinary premises liability rules.

Oliver v. Cook, 194 Wn. App. at 545 (emphasis added).”!

! While not discussed in Oliver, Clemmons v. Fidler, 58 Wn. App. 32, 791 P.2d 257 (1990) as cited by the defense
5 amone the Frobig and Shafer line of cases that the Oliver court distinguished.
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In addition to premises duties under Oliver, Defendants Hernandez may also be liable for
their breaches of duties of ordinary care. “independent of the law of landlord and tenant, a
landlord is liable to his tenant or the tenant's guest for his affirmative acts of negligence.”
Rossiter v. Moore, 59 Wn.2d 722, 370 P.2d 250 (1962). (reversing summary judgment in favor
>f landlord who failed to replace railing.) In this case, a jury could find that Defendants
Hernandez’ were liable for their admitted failure to ensure that the fence was adequate to contain
a pit bull. Similarly, defendant David Sandoval constructed said inadequate fence, which if the
terms of the expired Rental Agreement applied, would become part of the property of
Defendants Hernandez. A jury could find that defendant David Sandoval was an agent of
Defendants Hernandez, and that Defendants Hernandez retained the right to control his acts and
omissions in how he built the fence. Parrigan v. Phillips Petroleum Co., 16 Wn. App. 34, 37,
552 P.2d 1065 (Div. 1, 1976) (“The negligence of the agent is imputed to the principal because
he has the right to control the acts of the agent. It is the existence of the right of control, not its
exercise, that is decisive.”) Similarly, a jury may find that David Sandoval was acting as
Defendants Hernandez’s contractor in building the fence, which would give rise to duties under
Williamson v. The Allied Group, Inc., 117 Wn. App. 451, 72 P.3d 230 (Div. 1, 2003). Also,
from the terms of the Rental Agreement, if found to be in force, or the lack of any agreement
after its expiration, a jury could find that Defendants Hernandez retained control over the
property and failed to “surrender[s] both possession and control of the land during the term of the
tenancy” which is the basis of non-liability under Clemmons, 58 Wn. App at 37 and Frobig, 124
Wn.2d at 235.
/"

/"
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The court then found defendant Jackson, the landlord, owed the plaintiff duties of a
possessor of land to a licensee caused by a condition on the land, which attach when:

(a) the possessor knows or has reason to know of the condition and should realize

that it involves an unreasonable risk of harm to such licensees, and should expect

that they will not discover or realize the danger, and

(b) he [or she] fails to exercise reasonable care to make the condition safe, or to
warn the licensees of the condition and the risk involved, and

(c) the licensees do not know or have reason to know of the condition and the risk
involved.

Singleton at 843 (citing Tincani v. Inland Empire Zoological Soc., 124 Wn.2d 121, 133, 128, 875

P.2d 621 (1994) (quoting Restatement (Second) of Torts § 342 (1965))).

Unlike the plaintiff in Singleton, who had been rejected on her first attempt for
solicitation, and who was determined to be a licensee based on authority governing door to door
solicitors, facts support a finding that Maria and her companions had an established relationship
with Elvia to provide Bible study on a regular basis. In Thompson v. Katzer, the Court of
Appeals described the basis for distinguishing between business visitor invitees and licensees:

The ultimate goal is to differentiate (1) an entry made for a business or economic

purpose that benefits both entrant and occupier, from (2) an entry made for a

purpose that either (a) benefits only the entrant or (b) is primarily familial or

social.

Thompson v. Katzer, 86 Wn. App. 280, 286, 936 P.2d 421 (Div. 2, 1997). While there may not
1ave been any economic benefit to Maria’s visits, they were clearly for the business of the
church and not familial or social, and a jury could find they were for the purpose of conferring
religious and spiritual benefits for both Maria and Elvia. To wit, churches owe duties of invitees
to their members who are there for religious rather than economic purposes. Huston v, First
Church of  d, of Vancouver, 46 Wn. App. 740, 732, P.2d 173 (Div. 2, 1987).
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C. Facts support Defendants Hernandez’s liability under either standard of duties
owed to Invitees or to Licensees.

While duties owed to invitees would require Defendants Hernandez to exercise
reasonable care to discover the condition, if the duties owed are found to be those owed to a
licensee, Defendants Hernandez, they would still have a duty since a jury could find that they
<new or had reason to know of dangerous conditions on the land. These conditions include both

the pit bull and the rotten fence board that was inadequate to contain the dog. While there might

not have been any prior incidents regarding the pit bull, it was still a pit bull, which is widely
recognized to be a dangerous breed.” As of July 28, 2017, at least 28 local Washington
Jurisdictions have banned pit bulls, regulated them, and / or declared them to be “dangerous” or
“potentially dangerous.””® This includes Section 6.08.010 of the Everett Municipal Code, which
declares “[a]ny dog known by the owner to be a pit bull terrier” as a “Potentially dangerous
dog.” EMC 6.08.010.7 The dangers of pit bulls have been known in Snohomish County since
at least 1987.7° Here it is undisputed that the subject dog was a pit bull. A jury could find that
Defendants Hernandez knew or should have known about the dangers of the dog and the

inadequate fence and that they failed to exercise reasonable care to make the condition safe or to

\

72 Qee NogsBite.org Breed Specific Legislation FAQ fron

last visited August 20, 2019) (Ex. 13 to Moore Deci.) rit sun cramancec in wacninoran comnuen ny
1 1inoerare aro renartedly “verified as active on July 28, 2017” fron

last visited August 20, 2019)

= pyr mn cramaneec in Wachinotan camniled hv NnocRite nro rennrtadlv “yenified as active on July 28,2017”
fron last visited August 20, 2019) (Ex. 14 to
Moore veci.)
™ While the Washington legislature recently restricted local jurisdictions from prohibiting “possession of a dog
based upon its breed,” it still allows such breed-based bans, so long as the regulations provide for owners to obtain
exemptions for individual dogs that pass a “canine behavioral test.” HB 1026, signed into law on April 30, 2019,
effective Jan. 1, 2020.
73 See February 1987 article by Michael E. Weight, then Assistant City Attorney of Everett entitled City Bites Dog —|
;Jlgn]aﬁno Vicione NDaoe / Pit Rull Terriere T .aoal Nintae (MRS Information Bulletin No. 444) as downloaded

fron last visited August 20, 2019) (Ex. 15 to Moore
Deci.y

PLAINTIFF’S RESPONSE TO DEFENDANTS )
HERNANDEZ’S MOTION FOR SUMMARY

1y /43 First Avenue >outn
JUDGMENT Normandy Park, WA 98148-2401

Tel: (206) 592-9000
PAGE 16 of 17 Fax: (206) 592-9001
















10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Hon. Janice Ellis, Civil Motions Calendar
Hearing: Tuesday, Sept. 10,2019 at 9:30 AM
With Oral Argument

Non-moving Party

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff, DECLARATION OF DEREK K.
Vs. MOORE IN SUPPORT OF
PLAINTIFFS’ RESPONSE TO
'AVID GONZALEZ SANDOVAL, DEFENDANTS HERNANDEZ’S
LEJANDRA MARTINEZ, and the marital MOTION FOR SUMMARY
community comprised thereof, and JUDGMENT
ERNESTO HERNANDEZ,
TERI HERNANDEZ and the marital
community comprised thereof,
Defendants.

I, Derek K. Moore, declare and state as follows:

1. I am giving this Declaration in accordance with RPC 3.7(a).

2. I am an attorney at Bishop Law Offices, P.S. d/b/a Bishop Legal who represents the
Plaintiffs in the above captioned lawsuit.

3. Attached hereto as Exhibit 1 are a true and correct copies of Exhibits 1-6 to the January 22,
2019 deposition of Maria Jesus Saralegui Blanco.

4. Attached hereto as Exhibit 2 are a true and correct copies of the photographs marked as

Exhibit 1 to the April 10,2019 deposition of Elvia Sandoval, which were also used in the

DECLARATION OF DEREK K. MOORE IN

SUPPORT OF PLAINTIFF’S RESPONSE TO Fus
DEFENDANTS HERNANDEZ’S MOTION FOR Nonnan(ll)yl Il;’a-:'k l;;;AI:l ;?122?2(’4‘3111
SUMMARY JUDGMENT Tel: (206) 592-9000
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10.

11.

12.

April 10, 2019 depositions of David Gonzalez Sandoval and Alexandra Barajas Gonzalez

(Alejandra Martinez).

. Attached hereto as Exhibit 3 is a true and correct copy of the Declaration of Teresa R.

Jiminez.

Attached hereto as Exhibit 4 is a true and correct copy of the Declaration of Jalene N.
Lyman.

Attached hereto as Exhibit 5 is a true and correct copy of the Declaration of Katie K.
Lyman.

Attached hereto as Exhibit 6 is a true and correct copy of the Residential Rental Agreement
dated July 1, 2014 provided by defendants David Gonzalez Sandoval and Alexandra
Barajas Gonzalez (Alejandra Martinez) in response to Plaintiff’s Requests for Production
thereto.

Attached hereto as Exhibit 7 is a true and correct copy of Pages 1-3, 14-36, and 48-53 of
the transcript of the January 22, 2019 deposition of Maria Jesus Saralegui Blanco.
Attached hereto as Exhibit 8 is a true and correct copy of Pages 1-3, 6-7, 9-13, 15-22, 24-
25,28-30, 34, and 40-50 of the transcript of the April 10, 2019 deposition of Elvia
Sandoval.

Attached hereto as Exhibit 9 is a true and correct copy of Pages 1-3, 5-9, 15, 21-27, 29-31
of the transcript of the April 10, 2019 deposition of David Gonzalez Sandoval.

Attached hereto as Exhibit 10 is a true and correct copy of Pages 1-3, 5-9, 15, 21-27, and
29-31 of the transcript of the April 10, 2019 deposition of Alexandra Barajas Gonzalez,

who was named as a defendant in this action as “Alejandra Martinez.”
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO,

Case No.
Plaintiff,
Vs. DECLARATION OF TERESA R.
JIMENEZ
DAVID GONZALEZ SANDOVAL,

ALEJANDRA MARTINEZ, and the marital
community comprised thereof, and
ERNESTO HERNANDEZ,

TERI HERNANDEZ and the marital
community comprised thereof,

Defendants.

L7 SARJIN 7 declare as follows:

1. Iam over the age of 18 years, a resident of the State of Washington, make this
declaration based upon personal knowledge, and am competent to testify herein. My
address is 17802 92™ Avenue Northwest, Stanwood WA, 98292, and my telephone
number is 425-754-9594.

2. I'was present at 6507 204" Street Northeast, Arlington, Snohomish County, Washington,
98223 on Tuesday, May 8, 2018, when a pit bull viciously attacked me, Maria Jesus

Saralegui Blanco, and two other people.
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3. On May 8, 2018, after the attack, I provided a witness statement to Officer Hamel the
Arlington Police Department. 1 was unable to write it myself or sign it due to my injuries
from the pit bull attack, so the officer wrote it for me. A true and correct copy of this
statement is attached. The information in this statement is true and correct with the
possible exception of my reference to the “dog owner.” I was referring to Elvia Sandoval
Gonzalez as the “dog owner,” but I’m not sure if she actually owns the dog or not. I later
learned that her son, David Gonzalez Sandoval, identified himself to the police as the
owner of the dog.

4. Tam a Jehovah’s Witness who provides Bible studies through the Jehovah’s Witnesses
Bible study program, as is Maria Jesus Saralegui Blanco. We provide free Bible study
sessions, which includes visits to people’s homes or other locations that are convenient to
them. Elvia Sandoval Gonzalez had invited the Jehovah’s Witnesses to provide Bible
study sessions at her home at 6507 204" Street Northeast, Arlington, Snohomish County,
Washington, 98223. For several months before the incident, we would meet with Elvia at
her home on a weekly basis for months prior to the incident. We would meet on
Tuesdays, because Elvia had Tuesdays off from work. The sessions would start around
10:30 AM to 11:30 AM, and usually last around 15 to 20 minutes, sometimes more. The
sessions were held in Spanish.

5. For most Bible study sessions with Elvia at her location, Maria and I would meet with
Elvia, though sometimes other Jehovah’s Witnesses would be there. Others would also
provide the sessions without us if we were not available. When I was there with Maria I
would usually drive, since Maria doesn’t drive, though others may have driven on some

occasions. We would usually meet outside, in the front yard or driveway. Though on a

DECLARATION OF TERESA R. JIMENEZ
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couple of occasions I did go inside the living room of the home, which is a double-wide
trailer, when Elvia invited me in.

6. When I was there with Elvia on these weekly Bible study sessions, the pit bull dog that
ultimately attacked us was always there. The dog would run and bark but was kept in the
fence. Elvia had described the dog as a “sweetheart” who they would let play with kids.
I was not afraid of the dog, but assumed it was best to stay away from the dog. 1 knew
there was a fence, and never worried that the dog would get out. When we met with
Elvia we would stay away from the dog and the fence.

7. On May 8, 2018, I drove Maria to meet with Elvia at her home sometime before noon. I
was driving my red Chevy Tahoe. Jehovah’s Witnesses Jaylene Lyman, and Katie
Lyman were also with us, but they stayed in the car. Maria and I got out of the car. Elvial
met us in the driveway, where she usually did. She would know when we were there by
the dog’s barking. When we first got there the dog was running inside the fence and
barking, as usual. We were there for some time, during which time the dog stopped
bark”™  and were just concludi the Bible study session when the pit bull attacked. 1
remember we were closing our session with a review of Numbers 6:24-26.!

8. At the time of the attack, we were near a white pickup truck on the driveway, well away
from the fence. My back was to the fence and the trailer, and I did not see the dog
approach. The dog attacked Maria without wamning. 1 didn’t hear any barking or
growling. The attack was instantaneous. [ didn’t see or hear the dog until it was on

Maria, knocking her down and savagely biting her face and head. I tried to pull the dog

! “May Jehovah bless you and safeguard you. May Jehovah make his face shine upon you, and may he favor you.

May Jehovah lift up his face toward you and grant you peace.” New World Translation of the Holy Scriptures
(Study Edition), Numbers 6:24-26.
DECLARATION OF TERESA R. JIMENEZ
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off of Maria, and was not able to. 1 ran for a branch that was on the ground to use it to
get the dog off of Maria. The dog then ran after me and attacked me at the same time I
reached the branch. I fought with the dog for a while, screaming for help, and using the
branch to block him from my face and throat. While I was fighting with the dog, it bit
my right hand, forearm, and left forearm. I was eventually able to get into my car. The
dog took off running to where Elvia and Maria had been, and at this time the male
neighbor came running to subdue the dog.

9. Tunderstand that Elvia lived at the location of the attack with her son, David Gonzalez
Sandoval, and perhaps other members of her family as well, though I didn’t meet with
them or speak to them much. I had seen David there a few times, and also saw a younger
woman there. At each time Maria and I were on the property, we were there with Elvia’s
permission. At no time prior to the attack did Elvia, David, or anyone else ever tell us to
leave the property, tell us not to return, tell us that we were trespassing, or otherwise tell
us that we were not welcome there. It is the policy of the Jehovah’s Witnesses to inform
its Bible study members when someone requests that Jehovah’s Witnesses not go to their
homes, and that such requests are obeyed. Prior to the attack, no such request was made
by Elvia, David, or anyone else that Jehovah’s Witnesses stay away from the property
where the attack occurred. Some time after the attack, and as a result of the attack, we
were informed that we were no longer invited.

I declare under penalty of perjury pursuant to the laws of the state of Washington that the
foregoing will be my testimony if called to trial, and that the foregoing is true and correct to the

best of my recollection and belief.
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Signed at

S7an wood

(city where signed)

(day)

_

, Washington this } 2 day of

Y

§e§2’(/_»zgg/2018.
(month)

TERESA R. JIMENEZ
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
Plaintiff,

vs. No. 18-2-08290-31
DAVID GONZALEZ SANDOVAL,
ALEJANDREA MARTINEZ, and the
marital community comprised
thereof, and ERNESTO HERNANDEZ,
TERI HERNANDEZ and the marital
community comprised thereof,

e e e e e e e e e e et S e

Defendants.

INTERPRETED DEPOSITION UPON ORAL EXAMINATION OF

MARIA JESUS SARALEGUI BLANCO

9:00 a.m.
Tuesday, January 22, 2019
19743 First Avenue South
Normandy Park, Washington

BRANDICE L. PIVAR, CCR
NORTHWEST COQURT REPORTERS
1415 Second Avenue, Suilte 1107
Seattle, Washington 98101
(206) 623-6136
www.northwestcourtreporters.com
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Maria Saralegui Blanco - January 22, 2019

APPEARANCES
On Behalf of Plaintiff:

DEREK MOORE

NICOLE SCARSELLA

Bishop Legal

19743 First Avenue South
Normandy Park, WA 58148
{(206) 592-9000

On Behalf of Defendants Hernandez:

OFELIA GRANADOS

Todd A. Bowers & Associates
901 Fifth Avenue

Suite 830

Seattle, WA 98164

(206) 521-5000

Interpreter:

ALLISON OSTRER
Academy of Languages

Also Present:

OMAR LEAL
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Maria Saralegui Blanco - January 22, 2019

EXAMINATION INDEX

Examination by:
Ms. Granados

Mr. Moore

No. Description
1 Color photograph,
2 Color photograph,
3 Color photograph,
4 Color photograph,
5 Color photograph,
6 Color photograph,

EXHIBIT INDEX

1 page
1 page
1 page
1 page
1 page

1 page
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51

Northwest Court Reporters * 206.623.6136 * Toll Free 866.780.6972







L8




































10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Maria Saralegui Blanco - January 22, 2019

A Here.

Q Is that a "yes"? Your left shoulder?

A First he jumped me here and then over here.

Q I understand that, but I need to know left and right.

So first he jumped --

THE INTERPRETER: One second, please.

0 -- he jumped on your left side; is that right?
A On this side.
0 So is that a "yes" that he jumped on your left side?

THE WITNESS: Yes.

Q Thank you.

And then you put your bag up over the left side of your

neck; 1s that right?

THE WITNESS: (Nodding head up and down.)
Q Is that a "yes"?
A Yes.
Q Thank you.

So you said he could not get to you on this side, on
your left side, so then he went over Eo your right side; is
that right?

A Over here.
THE WITNESS: Yes.
Q Thank you.
And you said that he bit you here, and you were

»inting to 1 ght m; t  : right?

27
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Maria Saralegui Blanco - January 22, 2019

again, and you went to the floor and put your face in the

ground?
A Yes.
Q Okay. And then I had asked you, Did the dog knock you

over? And you had said vyes.

A Yes, he knocked me over.
Q So when did that happen?
A When he's coming at me again over here, on my front.

I, I wasn't standing up very stable, and I fell over towards
the side and he knocked me over, or he -- yeah.

Q So did he headbutt you? Did he bite you when he was
coming from the front? What happened?

A He wanted to bite my face again. If I hadn't gone to
the side like this -- because I wasn't standing up very

well, if I hadn't done this, he would've attacked my face

more.

Q So once you fell on the floor, where did the dog go?

A Where do you think the dog would've been?

Q I don't know. I wasn't there.

A He was here, on top of me. He was on me, on top of me.

And there was already people around, so Elvia got on top of

the dog so that he would not keep attacking me. And on top

of Elvia was her son. And the police were already there.
So -- and the pclice, they could not shoot the dog.

They could not shoot the dog because there was Terri, Elvia,

34
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Maria Saralegui Blanco - January 22, 2019

and her son on top of the dog. I couldn't see; I had my
face buried in the ground. But afterwards they told me
everything that happened. And I was there surrounded by all
the police officers.

0 So it was Elvia and her son on top of the dog. Where

was Teresa at this point?

A Teresa was also there on one side. She never left me.
Q But she wasn't helping in getting the dog off?
A No. Because everyone was on top of me. I couldn't see

what was happening. All this was told to me after the fact.

Q Were they able to get the dog off you once the police
arrived?

A So not until they showed up the -- well, no. The
police didn't want to get the -- didn't want to shoot the

dog because everyone was on top of me here. And so it
wasn't until the dogcatcher, the dog person showed up. What
would you call that?

Q Animal control?

A It wasn't until then that they were able to get him
from there.

Q So it was actually animal control that had pulled the

dog off of you?

A Yes. It said that that's what happened.
Q Was there any fire department or ambulance that
arrived?

35
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36

A Four ambulances. Because there were four people with
bites; it was Terri, me, Elvia, and her son.
Q Where was her son bit?
A They say on his hands. So Terri, Elvia, and her scn
had bites on their hands.
And I'm tired.
Q Does that mean you want to take another break?
MR. MOORE: Let's take a break.
A Yes. Since I suffer from diabetes, it gets a bit out
of control when I talk a lot.
MS. GRANADOS: We can go off the record.
(Break was taken.)
Q (By Ms. Granados) So I think we're at where the

ambulance had arrived. Did any of the EMTs treat you on the

scene?
A Yes. Or there, you mean, when they picked me up?
Q Yes. So the ambulance arrived on the scene. And can

you tell me what happened to you then?

A So when the police officer told me to lift up my face,
I lifted up my face. He asked if he could take photos; I
said yes. He took photos. They were taking the photos, and
there were people all around. And when I lifted up my face
and the flesh was hanging off of my face and also my eye and

then --

THE INTERPRETER: Int :p: :er needs to clarify.

Northwest Court Reporters * 206.623.6136 * Toll Free 866.780.6972




Maria Saralegui Blanco - January 22, 2019

Q When did you start feeling knee pain?
A Immediately. As socn as I got home I felt the knee
pain. And I have -- this knee is now bigger than the other

knee; it's not inflammation.

Q Have you sought treatment for your knee?

A No. No, I've not gone.

Q Why not?

A That's how I am. I, I leave things for the future.
Q Do you know David Sandoval? Do you know David

Sandoval?

A Where's he from?

Q He's -- I believe he's Elvia's son, and he's the one
renting the home. Have you ever met him?

A I've seen the young man, but I haven't talked a lot to
him.

o) When you did talk to him, what did you talk about?

A Well, regarding'what I had come to talk about, because
as Jehovah's Witnesses, we carry the message of God.

Q Did he ever tell you not to come back to the home?

A Well, we came at the invitation of his mom. So we
received this invitation through his mom, who invited us to
come about the prophecies of God.

Q I understand that. But when you spoke with David, did
he ever tell you not to come back to the home?

A He was always very attentive to us. So we would always
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Maria Saralegui Blanco - January 22, 2019

see him when we're leaving the trailer. I didn't know if he
lived there. I didn't know much about him, but he never
said things to us, like, Don't talk to me about God, or
anything like that.

So one or two times when I ran into him, yes, we talked
to him about Jehovah, yeah, about God. But we never talked
about any other things. He never talked about anything
else. He accepted it the two times that we talked to him

about God, and that was it.

Q Okay. Do you know Teri and Ernesto Hernandez?
A Yes.
Q How do you know them?

THE INTERPRETER: Sorry. Interpreter needs to
clarify: Did you say Teri Ernesto or Teri and Ernesto?

MS. GRANADOS: Teri and Ernesto.

A Yes.
Q How?
A Well, she is with us in the congregation. I don't know

her husband too well, but he also comes to the congregation.

Q How long have you known Teri and Ernesto?
A Not too long. Maybe a year.
Q Did you know that they rent out the home where you were

meeting with Elvia?
A I did not know. I did not know.

0 Do you have any reason to believe that the dog belongs

49
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Maria Saralegui Blanco - January 22, 2019

to Teri and Ernesto Hernandez?
A No, I don't know anything about that.

MS. GRANADOS: No further gquestions.

MR. MOORE: All right. I do have a few
follow-up questions.

THE INTERPRETER: Interpreter will just add
that she needs to leave in six minutes.

MR. MOORE: 1I'll make it quick.

EXAMINATION
BY MR. MOORE:
Q You talked about a prior hospitalization in Mount
Vernon, I believe, for blood pressure. In your

interrogatory responses, you described something as a heart

attack.
THE INTERPRETER: Interpreter needs to clarify.
(Interpreter communicating with witness.)

A So I -- it wanted to get me.

THE INTERPRETER: The interpreter clarified, As
in almost had a heart attack?
A Yes. So almost -- and they attended to me immediately.
And I recovered and it did not get me.
Q Okay. And at time of the attack, were you inside of
any fenced area when you were attacked by the dog?
A No. There was no protection there.

Q Okay. And how far away from the fenced area where the

50
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Maria Saralegui Blanco - January 22, 2019

way.
Q Okay. So is it --
A I'm confused. So I'm a little confused, but I can

state here, I can say yes, that's where he jumped.

Q Okay. On Exhibit 6.

And one word about the interpretation that -- you
mentioned, well, the word "patio." And I've been using the
English word "porch." Were you actually on the -- this wood

structure shown in Exhibit 5 when you were attacked?
A No, I was not there. We were further away from there.
But in the attack, I was never here. Nearby close here?
No, I never was there. We were -- we were on the same piece
of land, but very close by here, the door.

THE INTERPRETER: "The porch," in English.
A We were a little more distant from there.

THE INTERPRETER: And sorry. It's 12:06.
Interpreter needs to leave to get to her next job.
A Where was the blood left?
Q And you're pointing to Exhibit 27?

(Interpreter exits.)

MR. MOORE: And for the record, she's pointing
to Exhibit 2. And that's all the questions that I have.

(Deposition concluded at 12:07 p.m.)

{Signature reserved.)

{(Exhibit Nos. 1 - 6 attached.)
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SUPERIOR COURT OF WASHINGTON, SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, )
Plaintiff, )
vs. )
DAVID GONZALEZ SANDOVAL, )
ALEJANDRA MARTINEZ, and the ) 18-2-08290-31
marital community comprised )
thereof; and ERNESTO )
HERNANDEZ, TERI HERNANDEZ, )
and the marital community )
comprised thereof, )

Defendants. )

DEPOSITION UPON ORAL EXAMINATION OF
ELVIA SANDOVAL

(Through an Interpreter)

10:07 a.m.
APRIL 10, 2019
1812 HEWITT AVENUE, SUITE 204

EVERETT, WASHINGTON

REPORTED BY: ELEANOR J. MITCHELL, RPR, CCR 3006
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Elvia Sandoval - April 10, 2019

APPEARANCES

FOR THE PLAINTIFF:

DEREK K. MOORE

Bishop Legal

19743 First Avenue South
Normandy Park, Washington 98148
206.592.9000
derek@bishoplegal .com

FOR THE DEFENDANTS SANDOVAL:

CASSANDRA LOPEZ de ARRIAGA
Cassandra Lopez de Arriaga Law Firm
1812 Hewitt Avenue, Sulte 204
Everett, Washington 98201
425.492.5343
cassandralopezlaw@gmail .com

FOR THE DEFENDANTS HERNANDEZ:

OFELIA A. GRANADOS

Todd A. Bowers & Associates
901 Fifth Avenue, Suite 830
Seattle, V l1ington 98164
206.521.5000
ofelia.granados@statefarm.com

ALSO PRESENT: EDUARDO MIGUEL ZALDIBAR, Interpreter
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Elvia Sandoval - April 10, 2019

A. Yes.

Q. And are you on any medications that would
affect your ability to testify here today?

A. No.

Q. What is your date of birth?

A. January 1, 1952.

Q. And where wexe your born?

A. Mexico.

Q. When did you first come to the U.S.?

A. I don't recall exactly, but I think it was
around 1993.

Q. And did you move straight to Washington?

A. Yes.

Q. Have you lived anywhere else besides
Washington?

A. No.

Q. What is your current address?

A. 6507 204th Street Northeast, Arlington,
Washington 98223.

Q. And who do you live with?

A. With my son and my daughter-in-law and my
grandson.

Q. And would your son be David Sandoval?

A. Yes.

Q. And your daughter-in-law would be Alejandra?
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Elvia Sandoval - April 10, 2019

by when I wasn't there. I cannot say something that is
not true. If sometimes he was going when I was not
there, I don't know.

Q. So I'm just asking about the times when you
personally saw him there.

A. I don't remember the date. He went there to
replace the water heater, but I don't recall the dates.
I don't pay attention.

Q. Do you know what time of year was it? Was it
the spring before the dog attack? Was it the winter?
Before or after Christmas? Anything like that?

A. No.

Q. Was he there when the dog was fully grown?

A. Yes.

Q. How did the dog react to him when he was
there?

A. He was just barking, and that was it. But
Ernesto never got close to the dog. He would do
whatever he needed to do, and then he was getting out.
And I don't think he likes dogs. He was not getting
close to the dog. Maybe he thinks, I don't have to get
close to anything. I don't go to a house where there's
a dog that doesn't know me.

Q. Do you know Teri Hernandez? Teri with a T.

A. Ernesto's wife?
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Elvia Sandoval - April 10, 2019

Q. Yes, Ernesto's wife.

A. I think I saw her once.

Q. When did you see her?

A. I think after this incident. Because after
the incident, Ernesto went there to see what happened,
to find out what happened, and how was I doing. And
not long after that, Ernesto's wife went there to see
how I was doing.

Q. Did you ever see Teri Hernandez on the
property before the attack at the same time that the
dog was there?

A. No.

Q. At any time, did either Ernesto or Teri do
anything to make sure that the fence was able to hold a
dog?

A. I don‘t know about those things. You can ask
me about food.

Q. Did you ever see Teri and the dog together?

A. DNo. No, she never saw the dog.

Q. Now, have you spoken with Maria after the
attack?

A. No.

Q. Have you spoken with any of the other
Jehovah's Witnesses who were with Maria after the

attack?
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Elvia Sandoval - April 10, 2019

A. No. But she was -- yeah, she was expecting.
Q. And was anybody else at home with you on the
day of the incident before the attack?
A. I was alone.
Q. Well, thank you. I believe that's all the
questions I have.
(Deposition concluded at 12:03 p.m.)

{Signature waived.)

* * *x k k%
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Q.

with you?

A.

Q.
correct,

A,

Q.

019

(BY MS. GRANADOS.) 2and does he still reside

Yes, he does.

And your mom resides with you as well,
stille

Correct.

Is there anyone else that resides in the home

besides you, Alejandra, your mom, and Heriberto?

A.

Q.

A.

0.

A.

My son.

And he was born last year?

He was born on May 31lst.

And when did you and Alejandra get married?

October 17th, I think, of 2017. I'm really

bad with. ..

Q.

That's okay. And do you recall when you

purchased the dog, Enzo?

A.

I think it was end of ¢ »>tember of 2016. I

can't remember. I'm really bad with dates.

Q.

That's all right. When -- excuse me, where

did you purchase him from?

A.

Q.

A guy I met in Sedro Woolley.

And did you go to this guy because you were

looking for a dog? How did you kind of come up with

the idea of getting a puppy?

A.

So kind of had -- thought I had in my he 1 for
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] R >val - April 10, 2019

about four months old. It was.around...

Q. And did you build that on your own?

A. I did.

Q. And did Enzo do any type of doggy training at
like -- well, I don't know if you guys have PetSmart up
here. 1Is there like a Petco? They usually have those.

A. No, I didn't.

Q. And how was Enzo as a dog?

A. He was really a good dog.

Q. When you had company over, how would he act?

A. He would act like a normal dog: Just wag his
tail. If it was like my friends or any of my
relatives, he wouldn't bark at all. I made sure my dog
was comfortable around wmy friends.

Q. How did he and the chihuahua get along?

A. Fine. There's pictures of them together.
There's also pictures of them with my sister's dog.

Q. And do you know or know of Maria Blanco?

A. 1I've only seen her once.

Q. Do you remember when that was?

A. I can't remember. I think the dog might have
been about a year old. Or it could have been a little
bit less, but it was around that time.

Q. And what was she doing when you saw her?

A. Just knocking the door and wanted to talk

S
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dov . - April 10, 2019
15
so o st that she -- it's kind of hard for her to like
explain it because she gets upset.

0. After the incident, did Teri or Ernesto ever
stop by the home to talk to you about what happened?

A. Ernesto stopped by that afternoon and -- just
to check up on how we were and kind of try to get like
what happened. But that's about it.

Q. Your lease, does that renew every year? How
does the renewal work on your lease?

A. I signed a lease for two years, and it hasn't
been renewed.

Q. Are you still making the 1100 monthly
payments?

A. Yes.

Q. 8o the lease that you're on now, is it a
month-to-month or do you guys have like a set date of
when you need to let him know you want to continue
staying in that home?

A. I'm not on a lease. I just pay him at the
first of every month, and that's it.

Q. Is there any type of -- or was there any type
of discussion about, if you wanted to leave the home,
how much notice you would have to give Ernesto?

A. When I first signed the contract, I think I
had to give him a month's t al 3.
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David Gonzalez Sandoval - April 10, 2019

0. Well, I'm just asking the guestion: When was
he there? TI'm not asking about -- you know, at this
point, at least, you know, Why was he there or what
occasion? And you said that he --

A. Well, when he replaced the water heater, the
dog was fenced out -- let's say this part of the
backyard is here. He had no need to be near the dog.

Q. Was he ever near the dog?

A. Not that I'm aware of.

Q. To your knowledge, did he know the dog was

A. Yeah.

Q. And was the dog there with his permission?

A. Yeah. I told him that -- but he didn't 1like
tell me to get rid of it.

Q. And did he know the dog was a pit bull?

A. Yes, he did.

Q. And let me turn your attention to the
pictures. These are Exhibit 1 marked with -- I think
they were actually used with Elvia Sandoval's
deposition. Let's look at the picture marked 52. Or
maybe 53's better. Let's look at 53.

Was that gate and that part of the fence shown
in 53 -- was that the part that you built?

A. 1 built the whole ~ 1ce.

22
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David Gonzalez Sandoval - April 10, 2019

A. No.

Q. Did you have any issues with the dog digging
under the fence or chewing or otherwise trying to get
out of the fence?

A. No.

Q. Turn your attention to Picture No. 80. And do
you see that piece of wood or other material underneath
the window behind the fence --

A. 1 do.

Q. -- in picture 80? Do you know what material
that's made out of?

A. Wood.

Q. What kind of wood?

A. From a tree.

Q. I mean is it plywood? particle board?

A. It's plywood.

Q. Oh, let me ask you: What do you do for a
living?

A. I do concrete.

Q. What kind of concrete?

A. Flat work.

Q. What is flat work?

A. Sidewalks, garages, curb and gutters.

Q. Does your work involve carpentry or building

concrete forms?

25
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SUPERIOR COURT OF WASHINGTON, SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, )
Plaintiff, )
vs. )
DAVID GONZALEZ SANDOVAL, )
ALEJANDRA MARTINEZ, and the }18-2-08290-31
marital community comprised )
thereof; and ERNESTO )
HERNANDEZ, TERI HERNANDEZ, and )
the marital community )
comprised thereof, )

Defendants. )

DEPOSITION UPON ORAL EXAMINATION OF

ALEXANDRA MARTINEZ

1:03 p.m.
APRIL 10, 2019
1812 HEWITT AVENUE, SUITE 204

EVERETT, WASHINGTON

REPORTED BY: ELEANCR J. MITCHELL, RPR, CCR 3006
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Alexandra Martinez - April 10, 2019

APPEARANCES

FOR THE PLAINTIFF:

DEREK K. MOORE

Bishop Legal

19743 First Avenue South
Normandy Park, Washington 98148
206.592.9000
derek@bishoplegal.com

FOR THE DEFENDANTS SANDOVAL:

CASSANDRA LOPEZ de ARRIAGA
Cassandra Lopez de Arriaga Law Firm
1812 Hewitt Avenue, Sulte 204
Everett, Washington 98201
425.492.5343
cassandralopezlaw@gmail .com

FOR THE DEFENDANTS HERNANDEZ:

OFELIA A. GRANADOS

Todd A. Bowers & Associlates
901 Fifth Avenue, Suite 830
Seattle, Washington 98164
206.521.5000
ofelia.granados@statefarm.com

ALSO PRESENT: NONE
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Alexandra Martinez - April 10, 2019

11
that?

A. It was a long time ago.

Q. How long before the attack?

A. Maybe like a year or so. Well, no, maybe like
two years before. It was long time ago.

Q. Do you remember ever seeing Ernesto at the
property when Enzo was grown?

A. Yes. I saw him, yeah.

Q. And how often would Ernesto come to the
property, say, in the six months to a year before this
attack?

A. A year, maybe like twice. Or when he's called
that it needs something. Maybe twice. Or...

Q. So Ernesto saw that there was a pit bull at
the property, and he knew that the pit bull was kept
there; 1s that correct?

A. Yeah. He -- he knew, yeah.

Q. I'm going to look at -- you have some photos
here that are marked. They were first used at Elvia
Gonzalez's deposition.

A. Okay.

Q. And do you see the red numbers kind of on the
bottom of the pictures?

A. Yeah.

Q. I'd like to turn your attention to No. 83.
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Alexandra Martinez - April 10, 2019

I'm sorry. Let's go with 80.
On page 80, you see there's a piece of wood
there?

A. Yes.

Q. Do you know how long that piece of wood had
been there prior to the attack?

A. I don't -- I don't really know. Yeah, I don't
know how long it's been there.

Q. Do you remember if, prior to the attack, Enzo
had ever done anything to escape from the fence such as
digging or chewing or anything like that?

A. No. He never escaped.

Q. Do you know how that piece of wood got in that
condition?

A. By chewing.

Q. That's all the questions I have. Thank you
very much.

A. Okay.

MS. LOPEZ de ARRIAGA: So you have the
right to review the record, meaning what she types.

THE WITNESS: Oh, I can? Oh.

MS. LOPEZ de ARRIAGA: You have the right
to do that or T can do it for you to make sure it's
accurate.

THE WITNESS: Okay.

12
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Ernesto Hermandez - January 22, 2019

APPEARANCES
On Behalf of Plaintiff:

DEREK MOORE

NICOLE SCARSELLA

Bishop Legal

19743 First Avenue South
Normandy Park, WA 98148
(206) 592-9000

On Behalf of Defendants Hernandez:

OFELIA GRANADOS

Todd A. Bowers & Associates
901 Fifth Avenue

Suite 830

Seattle, WA 98164

(206) 521-5000

Also Present:

TERI HERNANDEZ
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Ernesto Hernandez - January 22, 2019

EXAMINATION INDEX
Examination by:
Mr. Moore

Ms. Granados

EXHIBIT INDEX
No. Description

1 Color photographs, 32 pages

Page

72

Page

65
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Ernesto Hernandez - January 22, 2019

And was there a fence on the property when you bought

Yes.

And what fencing was on the property when you bought

On the east side, 1it's a chain link.

I'm sorry. The east side there's a chain link?
Yes, east, chain link fence. And the north and the
side is a wood fence.

And any other fencing on the property when you bought

No.
Anything on the south side?
On the south side, no.

So when you bought it, the yard was not completely

fenced in?

A

Q
A
Q
A

Q

No.

That's no, it was not --
No.

-- for the record?

No. It was not fenced.

Okay. And does David Sandoval currently still live on

the property?

A

Q

Northwest Court Reporters * 206.623.6136 * Toll Free 866.780.6972
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Ernesto Hernandez - January 22, 2019

No.

Did your wife ever live on the property?
No.

Any of your kids 1live on the property?
No.

Do you own any other properties?

Yes.

What other properties do you own?

I think we -- altogether, we got about 20 properties.
Who is "we"?

Me and my wife.

Where are the properties located?
Marysville, Arlington, Lake Stevens, and Granite Falls.
And Granite Falls?

Um-hmm.

What kind of properties are they?

Oh, some rental homes, still.

All residential rental homes?
Residential, vyeah.

Are they all mobile homes --

No.

-- as opposed --

Some.

How many are mobile homes?

Seven, I believe. Eight with the subject property.

25

Northwest Court Reporters * 206.623.6136 * Toll Free 866.780

.6972
















L8



1lc












Sc












le

you


















s¢ Ld

e









22

f



A5¢€

2adl

ScC












EXHIBIT 12

























iezx









Ii



EXHIBIT 13




ces



gs-



Lo









ce



|, 20



he ¢

HRE



=Y















EXHIBIT 14










EXHIBIT 15




Legal Notes (MRSC Information Bulletin No. 444), February 1987

CITY BITES DOG --
REGULATING VICIOUS DOGS/PIT BULL TERRIERS

by
Michael E. Weight
Assistant City Attorney of Everett

INTRODUCTION

At first, the newspaper accounts were infrequent and in other parts of the county: An
eleven-year-old Cincinnati boy is killed by pit bull dogs; in North Carolina, a mail
carrier is mauled by an American Pit Bull Terrier; Riverside, California pit bull kills an
infant; Florida has a rash of pit bull attacks.

Then, in the last year, the horror stories came in rapid succession and they hit close
to home: Kelso woman mauled by pit bull terriers; three-year-old Crystal Bernard
attacked by pit bull in Sultan, causing extensive facial injuries; five-year-old Gresham,
Oregon boy dies after being mauled by pit bull dog; in Mountlake Terrace, two toddlers
attacked by female pit bull, both boys requiring stitches for facial injuries; fourteen-
year-old boy requires surgery for arm and leg injuries after two pit bull dogs attack
him in Kitsap County; pit bull terrier shot by Sweet Home, Oregon police officer after
the dog menaced two people; three pit bulls attack two shetland ponies in Marysville,
killing one and injuring the other; Tacoma pit bull bites eight-year-old boy, requiring
minor surgery on leg wounds; two Everett pit bulls bite nine-year-old girl and two
men, prowl neighborhood and attack Animal Control truck.

The public outcry was loud and clear for some sort of governmental response. The
1986 Washington legislature, with Senate Bill 4611, considered a liability insurance
requirement for pit bull terrier owners. The Senate passed the bill, taking out any
mention of a specific breed, leaving it applicable to all "vicious dogs.” The bill was
defeated in the House.

The pressure has subsequently come on municipalities to pass local laws dealing with
these animals. This paper will provide a brief overview of the pit bull issue and the
options available to municipalities.

WHAT IS A PIT BULL TERRIER?

The animal that is the subject of so much controversy assumes many different names:
pit bulls, pit bull dogs, bull dogs, pit bulldogs, pit bull terrier. The two major dog
clubs in this country have narrowed it down to three names. The American Kennel
Club (AKC) registers American Staffordshire Terriers and Staffordshire Bull Terriers.
The United Kennel Club (UKC) recognizes the American Pit Bull Terrier (APBT).

The history of this d@ is somewhat unclear. Hundreds of years ago in England, very
large dogs were brea tor bull baiting and bear baiting. As the sport progressed,
smaller dogs were bred for more agility. When dog fighting became popular in the
early nineteenth century, these "Bulldogs"™ were crossed with terriers and possibly other
breeds. The decades of breading, both in England and here in the United States, has
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resulted in two basic breeds: (1) the dog which is recognized by the United Kennel
Club as the American Pit Bull Terrier and by the American Kennel Club as the
American Staffordshire Terrier; and (2) the dog recognized by the AKC as the
Staffordshire Bull Terrier.!

The two dogs have the same features, are smooth-haired and large-headed. The basic
difference is in their size, with the Staffordshire Bull Terrier being smaller (14-16",
24-38 1bs.) than the APBT (17-19", 40-70 1bs.).2

The common thread that runs through these animals is they have becn bred over the
centuries for one purpose: fighting. Any trait or characteristic that would be a
weakness in the "pit" has been bred out. This will be discussed in more detail in the
next section.

You may remember the dog known as "Pete" in the "Our Gang" comedy secries. This
"Little Rascal" was a pit bull terrier. R.C.A. Victor’s dog listening to "His Master’s
Voice" was also a pit bull terrier, as well as Buster Brown’s pal "Tige."

One should be careful to distinguish the pit bull terrier from its cousins, the bulldog
and the all-white English Bull Terrier. {(The English Bull Terrier may be remembered
in Walt Disney's "The Incredible Journey" or as General Patton’s dog in the movie
with George C. Scott as "Patton.") Although these two breeds share a common
heritage of being used as fighting dogs, there use as such occurred so long ago that
the fighting instincts have been effectively bred out.

WHY PICK ON PIT BULLS?

Owners of pit bull terriers claim that the hysteria which has grown in this country
about their dogs is mainly the result of media hype. They argue that their animals are
being wrongly singled out as vicious killing machines. These dogs, so they say, are
gentle with their chiidren, affectionate and obedient - the perfect family pet. So why
are we picking on them?

A study published in 1982 analyzed 74 fatal dog attacks in the United States (March
1966 through June 1983).3 Their analysis compared the number of deaths caused by a
particular breed in relation to the number of that breed registered with the AKC. The
study reported: "In relation to its small registration the bull terrier (pit bull) was
responsible for the highest number of deaths, but the popularity of this breed may be
increasing and, therefore, its population might not be reflected by its registrations.”

I The Complete Dog Book (16th Ed. 1980), p. 514. New York: Howell Book
House, Inc.

2peena B. Case, "The Pit Bull Adoption Quandary,” Community Animal
Control, March/April, 1984, p. 11.

3Pinckncy, Lece E., and Leslie A. Kennedy, 1982, "Traumatic Deaths from Dog
Attacks in the United States,” Pediatrics, Vol. 69, No. 2, pp. 193-196.

41_(1., p. 195.







insensitivity, aggression, lack of normal warning signals, makes the pit bull
that is aggressive towards people an absolute menace. Since the pit bull
is bred to never quit a fight, they are extremely difficult to dislodge if an
attack starts. Pit bulls who have no history of biting people have become
highly vicious when running together with at least one other dog. It is
possible that the pack situation tends to release aggression towards
humans."

Dog fighting continues to exist and thrive in many parts of the country, and so the
breeding for these fighting characteristics continue. A study of 32 fighting dogs that
were seized in Ohio in 1981 confirmed the above-noted fighting characteristics, and
pointed out precautions veterinarians should take when treating pit bull terriers:

“If a pit bull needs to be hospitalized, it should be confined to a cage or
run that cannot be opened by the dog, and it should not be allowed to
come in contact with other animals in any situation. A pit bull can
seriously injure or kill a dog of similar size in a few minutes and it is not
easy to detach a pit bull in preferred ‘hold.’ Pitbulls can bite with
greater force than most dogs and once in a hold they do not simply
maintain the ‘bite, but continue to grind their premolars and molars into
the tissue while the canine teeth stabilize the hold.

Most breeds will fight another dog until one of the dogs has decmonstrated his
dominance. At that point, the losing dog will admit defeat by laying down and
showing their belly to the victor, and the violence ceases. Pit bulls have been bred to
kill or be killed. Randail Lockwood, director of higher education for thc¢ Humane
Society of the United States points out: "They often can’t be kept with other dogs.
When other dogs submit by showing their bellies, pit bulls have been known to
disembowel them."

LEGISLATIVE OPTIONS

If your municipality is considering a vicious dog/pit bull ordinance, there are at least
five options available. They are discussed below without comment regarding potential
legal challenges, which is left for the next section.

A. Generic Vicious/Dangerous Dog Ordinance

Appendix A is a sample Dangerous Dog Ordinancc,10 which is proposed by the
American Dog Owners Association {ADOA) and does not single out any breed. The

7Supra, note 2.

8Clif[ord, Donald H, DVA, MPH, Ph.D, et al, "Observations on Fighting
Dogs," J Am Vet Med Assoc, Vol. 183, No. 6, pp. 654-657 {Sept. 1983).

9Quotcd in "The Macho Dog to Have," Newsweek, July 14, 1986, p. 40.
10Taken from Bloodlines, Vol. 67. No. 3, p. 80 (May-June 1985).
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ADOA has been the driving force behind the legal challenges to the various breed
specific ordinances around the country.

There are several advantages to this type of ordinance. Since the ADOA endorses it,
an organized legal challenge is unlikely. Further, it provides strict regulations for
those dogs that have shown signs of being vicious or have already attacked a human or
other domestic animal.

The main disadvantage is that it follows the common law “one bite" rule. It is
reactive, not preventive. With most breeds, this law might be adequate to prevent
serious injuries after the first attack. If the dog that is allowed his "one bite"
happens to be pit bull terrier, this single incident could result in serious injury or
death.

B. Dangerous Dog/Pit Bull Ordinance

Appendix B is the ordinance that is currently in effect in the city of Everett. This
ordinance was copied, almost in its entirety, from an ordinance adopted by Cincinnati
in 1983. A copy of that Cincinnati ordinance is attached as Appendix C. These laws
classify pit bull terriers as per se dangerous dogs. Pit bulls are not given "one free
bite,” and are subject to all the enumerated restrictions as if they had already been
involved in an attack.

The Everett ordinance is different from the Cincinnati law in that the owner of the
dog must have knowledge that his dog is a pit bull terrier, as that term is defined.
This knowledge requirement was added to avoid possible constitutional challenges to
the ordinance on due process notice grounds. Without specific admissions from the
owner, proof of such knowledge could be difficult. To prove such knowledge, Everett
Animal Control utilizes a Dangerous Dog Declaration (Appendix D) which is a formal
notice to the owner that the city considers their dog to be subject to the ordinance’s
restrictions.

So far, this method seems to be effective. The handful of persons that have been
issued criminal citations for violations of Everctt’s dangerous dog ordinance have
pleaded guilty at arraignment.

C. Liability Insurance Requirement

This option would require owners of known vicious dogs and/or pit bull terricrs to
acquire liability insurance that would compensate persons injured by their dog. This
was part of the bill that was beforc the 1986 Washington Legistature. Various
legislatures around the country have considered requiring coverage from $25,000 to
$1,000,000.

The obvious advantage to requiring liability insurance is there are rcasonable
assurances that a person who is injured by a dog that falls under the ordinance will
not have to bear the full burden of medical expenses. Such a provision may also serve
as a deterrent to persons who arc considering purchasing pit bulls and an impetus to
thosc already owning one to remove it from the area.
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There are several drawbacks. First, there will have to be a city employee assigned to
the task of monitoring the insurance policies to see if they meet the law’s
requirements, and make sure the dog owner keeps the policy in effect.

Second, this requirement may be interpreted as effectively a total ban on ownership of
the affected animal. Insurance agents will be extremely reluctant to insure an animal
that has already attacked a human or whose breed has been declared vicious by a
municipality. If the dog could be insured, the cost of such coverage would likely be
exorbitant and beyond the financial capabilities of the average dog owner,

D. Total Ban of Pit Bulls

This option is the most drastic and the most effective. It is also the option most
likely to receive a legal challenge and to be closely scrutinized by the courts. It
should be considered as a viable option, however. A New Mexico trial judge has ruled
that one village’s pit bull ban is constitutional. 1

E. Do Nothing

For many municipalities, aggressive enforcement of the laws that presently exist may
be sufficient to appease public concern and prevent any tragedies.

Most cities and towns have a leash law. Strict enforcement and stiff penalties could
reduce the number of dog owners that allow their animals to run free.

Dog fighting is a gross misdemeanor in Washington. RCW 16.52.117. This offense
applies to all persons involved in dog fights, owners, trainers, organizers and
spectators alike.

Civil remedies are also available to any victim of damage done by dogs. State law has
created strict liability for injuries done to livestock, RCW 16.08.010, and for injuries to
persons from dog bites. RCW 16.08.040. The dog owner is liable "regardless of the
former viciousness of such dog or the owner’s knowledge of such viciousness." Id. If
the person is bitten on private property, strict liability is imposed only if they were
“lawfully" on the property. RCW 16.08.050. Proof of provocation is a cc plete
defense. RCW 16.08.060.

POTENTIAL CHALLENGES TO BREED SPECIFIC ORDINANCES

Any challenge to an ordinance that singles out pit bull terriers for special treatment
will argue that the rcgulation violates both due process and equal protection. In
Florida, the dog owners have been successful in striking down breed spccific laws in
both federal and state courts. As noted earlier, a New Mexico judge has ruled the pit
bull ban by the village of Tijeras to be constitutional. At this t : I am not aware
of any legal challecnge to any such law in this state.

I1Bloodlines, Vol. 68, No. 3, p. 52 (May-June 1986).
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A. Authority to Regulate Dogs

That dogs are subject to a municipality’s police power is well established, as set forth
by the Washington Supreme Court in McQueen v. Kittitas County, 115 Wash. 672, 198
Pac. 394 (1921):

"It is almost universal current of authority that dogs are a subject of the
police power of the state, and their keeping subject to any form of license
and regulation, even to absolute prohibition."

Id., at 677,

The court went on further to say that:

', . .since dogs are a subject of the police power, we see no reason why
the legislature may not make distinctions between breeds, sizes and the
localities in which they are kept. The object of the statute is protection.
The purpose is to prevent injuries to persons and property by dogs. Any
distinction founded upon reasons at least, is therefore valid. . .."

Id., at 678.
McQuillin comments as follows:

"The primary purpose of dog ordinances and statutes is protection of the
public from injury or damage, and, it may be remarked, their purpose is
not to deprive one of property or benefits relative to his dog or to give
one rights or immunities with reference to the dog of another. But
property rights in dogs have been regarded as qualified. That is to say,
dogs because of their propensities are, and from time immemorial have
been, peculiarly subject to rigorous police regulation.”

McQuillin, Municipal Corporations, Sec. 24.284, Vol. 7, p. 135 (3rd Ed., 1971).

B. Procec 1. Due Process - Vagueness

Any challenge to a pit bull ordinance will include an argument that the law is
unconstitutionally vague. "Vagueness" is a question of procedurai due process.
Statutes neced only provide fair notice, mecasured by common practice and
understanding, of the conduct which 1is prohibited and proper standards for
adjudication. "Impossible standards of specificity are not required." Blondheim_ v,
State, 84 Wn.2d 874, 878, 529 P.2d 1086, 1100 (1975). Statutes and ordinances are
presumed constitutional, and the party challenging the regulation has the burden of
demonstrating impermissible vagueness beyond a reasonable doubt. Scattle v. Shepard,
93 Wn.2d 861, 613 P.2d 1158 (1980).

The U.S. District Court in Florida held that a Broward County, Florida ordinance was
unconstitutionally vague in several rcspccls.12 That ordinance defined pit bulls as

2pccision reported in Bloodlines. Vol. 67, No. 6, pp. 55-56 (Nov.-Dec. 1985).
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those within and those without the class; and (3) the classification has a
rational relationship to the purpose of the statute.”

Abbot v. General Accident Group, 39 Wn. App. 263, 269, 693 P.2d 130 (1984).

1. The ordinances that single out pit bulls apply equally to all pit bull owners.

2. There exist reasonable grounds to distinguish between pit bull terrier owners and
other dog owners. Pit bulls have unique traits and characteristics that pose a

greater threat of serious injury or death to humans than other dogs.

3. Restricting the movements of the dog or banning pit bulls outright is rationally
related to the purpose of such a law, which is protection of the public.

It is important that a good record is made of the basis for passage of the ordinance.

Documentation and expert witnesses are essential for any public hearings if the law is
to be sustained on appeal.

CONCLUSION

If your city or town council considers adopting any breed specific ordinance, be
prepared for an onslaught of letters and telephone calls protesting this dog
discrimination. The main focus of the pit bull terrier clubs will be to nip these laws
in the bud. The American Dog Owners Association has little money left to challenge
all the pit bull laws being enacted around the nation.!

It is a certainty that the number of pit bull terriers will be increasing greatly in the
next few years. Most municipalities will need to study the issues involved, even if no
action is taken. The issuc will not be going away soon since, as Randall Lockwood of
the Humane Society of the U.S. points out, "the pit bull has replaced the German
shepherd and the Doberman as the macho dog to have."!6

15Peggy Allen, "Two Wins Too," Bloodlines, Vol. 68, No. 3, p. 52 (May-Junc
1986).

]6Supra, note 9.
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G.

Penalty.

L.

Whoever violates this section shall be guilty of a misdemeanor of the first
degree. Whoever is found guilty of a second offense of violating this
section shall be guilty of a misdemeanor of the first degree and shall be
fined $1,000.00 which fine shall be mandatory, and shall not be suspended
or remitted.

Any dangerous dog which attacks a human being or another domestic
animal may be ordered destroyed when in the court’s judgment, such
dangerous dog represents a continuing threcat of serious harm to human
beings or other domestic animals.

Any person found guilty of violating this section shall pay all expenses,
including shelter, food, veterinary expenses for identification or
certification of the breed of the animal or boarding and veterinary
expenses necessitated by the seizure of any dog for the protection of the
public, and such other expenses as may be required for the destruction of
any such dog.
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APPENDIX D

(Date)

DANGEROUS DOG DECLARATION
City of Everett Ordinance No. 1228-86 declares that a dangerous dog means:
1. Any dog with a known propensity, tendency, or disposition to attack unprovoked,

to cause injury to, or to otherwise endanger the safety of humans or other
domestic animals; or

2. Any dog which attacks a human being or other domestic animal without
provocation.

3. Any dog known by the owner to be a pit bull terrier.

YOUR DOG, ONE , NAMED , IS

HEREBY DECLARED TO BE A DANGEROUS DOG, FOR THE FOLLOWING REASON:

it is unlawful for the owner of a dangerous dog to allow that dog to go unconfined.
A dangcrous dog is "unconfined" if such dog is not sccurely confined indoors or
confined in a sccurely enclosed and locked pen or structure upon the premises of the
owner of such dog. Such pen or structure must have sccure sides and a secure top.
If the pen or structure has no bottom securcd to the sides, the sides must be
cmbedded into the ground no less than once foot.

It is unlawful for the owner of a dangecrous dog to allow that dog to go beyond fhe
premises of such person unless that dog is securely leashed and muzzled or otherwise
sccurcly restrained and muzzled.

Violation of any of the above provisions is a gross misdemeanor, punishable by onc
vear in jail and/or a $5,000 fine.

Copy reccived this day
of , 19

ANIMAL CONTROL OFFICER
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
No. 18-2-08290-31

Plaintiff,
DEFENDANTS HERNANDEZ’S REPLY
VS. IN SUPPORT OF DEFENDANTS
HERNANDEZ’S MOTION FOR
DAVID GONZALEZ SANDOVAL, SUMMARY JUDGMENT

ALEJANDREA MARTINEZ, and the marital
community comprised thereof, and ERNESTO
HERNANDEZ, TERI HERNANDEZ and the
marital community comprised thereof,

Defendants.

Defendants Hernandez respectfully submit this Reply Memorandum in rebuttal to
Plaintiff’s Response to Motion for Summary Judgement. Defendants Hernandez rely on the legal
arguments set forth in the original motion and the Declarations in support of this reply. In reply
to Plaintiff’s arguments, Defendants Hernandez further respond as set forth below.

I. ARGUMENT

Plaintiff has not, and cannot dispute the following: (1) Defendants Hernandez are

landlords, renting the property located at 6507 204" Street NE, Arlington, Washington to

Defendants Sandoval and Martinez; (2) Defendants Hernandez did not live on the property; (3)

TODD A. BOWERS & ASSOCIATES
901 5th Avenue, Ste 830

DEFENDANTS HERNANDEZ’S REPLY IN
SUPPORT OF DEFENDANTS HERNANDEZ’S
MOTION FOR SUMMARY JUDGMENT -1

Seattle, WA 98164
TEL: (206) 521-5000
FAX: (855) 830-3808
Employees of the Law Department
State Farm Mutual Automobile Insurance Company
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Defendants Hernandez did not own, keep, or harbor the dog; and (4) Defendants Hernandez did
not construct the wire fence. As such, Defendants Hernandez cannot be held liable under
Washington law, common law strict liability, or premise liability.

A. Defendants Hernandez Are Not Liable Under Washington Law Or Strict
Liability As They Are Not The Owners Of The Dog.

Whether a defendant owes a duty to a plaintiff is a question of law. Tincani v. Inland
Empire Zoological Society, 124 Wn.2d 121. 128, 875 P.2d 621 (1994). In Washington, the duty
to prevent harm by a dog lies solely with the owner of the dog, not with the property owner or
landlord. It is a “well-settled rule” that landlords have no duty to protect tenants or third parties
from vicious dogs, even if the landlord knows that the dog may be vicious. Clemmons, 58 Wn.
App. at 35-36 (the law in Washington provides that only the dog owner is liable for a dog’s harm,
not a landlord). “Mere ownership of property... does not in and of itself make a landlord “liable
for persons thereon who own or possess, harbor or keep a dangerous dog.” Shafer v. Beyers, 26
Wn.App. 442, 447, 613 P.2d 554 (1980); see also Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d
226 (1994).

In Clemmons, the Washington Court of Appeals held the landlord’s knowledge of the dog’s
vicious tendencies was immaterial and that the landlord could not be held liable for injuries caused
when the tenant’s dog attacked a guest. Clemmons, 58 Wn. App. at 33. In Frobig, the landlord
knew his tenant possessed a tiger, which injured the plaintiff. Frobig, 124 Wn.2d at 741. The
Washington Supreme Court held that liability results from the ownership and management of the
animal and that “landlords have no duty to protect third parties from a tenant’s lawfully owned but
dangerous animals.” Id. at 737-41. These holdings make it clear that liability hinges on ownership

and promotes the policy of placing responsibility where it belongs rather than fostering a search
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S REPLY IN 9‘% j;glﬁﬁ‘:eégizj”
SUPPORT OF DEFENDANTS HERNANDEZ’S TEL: (206) 521.5000
MOTION FOR SUMMARY JUDGMENT - 2 FAX: (855) 830-3808

Employees of the Law Department
State Farm Mutual Automobile Insurance Company
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for a more affluent defendant. See Clemmons, 58 Wn. App. at 38.

In this case, Defendants Hernandez are the landlords and had no duty to protect Plaintiff
from the dog, as this duty lies solely with the owner of the dog. Since Defendants Hernandez
neither owned nor controlled the dog, Plaintiff’s claims against them fail as a matter of law and
summary judgment should be granted in their favor.

B. Defendants Hernandez Are Not Liable Under Premises Liability As They Are
Landlords Who Did Not Own, Keep, Or Harbor The Dog.

Plaintiff’s premise liability theory is inconsistent with Washington law governing liability
for dog bites. In addition to restricting liability to the owner, keeper, or harborer of the dog, the
court in Briscoe expressly considered and rejected the “alternative theories of liability” —
including premises liability — for dog bite injuries:

The rationale for rejecting landlord liability for a tenant’s dog expressed in

Clemmons and Frobig applies equally to Randall’s liability for Levi’s dog,

regardless of whether Levi was Randall’s agent (respondeat superior) or business

invitee (premises liability theory). (Emphasis added). Briscoe v. McWilliams,

176 Wn. App. 1010 (2013).

Further, the court held that the plaintiff must seek recovery from the owner and that the
common law precludes alternative theories of liability such as premises liability. Id. The court in
Lichenstein found the landlord could not be held liable for the plaintiff’s injuries that resulted from
tenant’s wolf-dog hybrid that escaped from the rental property’s alleged defective fenced
backyard. Lichenstein v. Wagner, 128 Wash App. 1047 (2005).

Plaintiff has made perfunctory arguments regarding duties of ordinary care, affirmative
actions of negligence, agency theory, retention of control of the property, and invitee or licensee

status of Plaintiff. Plaintiff also cites numerous cases that have nothing to do with the facts or

issue at hand. In Oliver, for example, the plaintiff used the defendant’s property for car repair
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S REPLY IN 9‘% j;glﬁﬁ‘:eégizj”
SUPPORT OF DEFENDANTS HERNANDEZ’S TEL: (206) 521.5000
MOTION FOR SUMMARY JUDGMENT - 3 FAX: (855) 830-3808

Employees of the Law Department
State Farm Mutual Automobile Insurance Company
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Hon. Janice Ellis

Hearing: Thursday, Oct. 10, 2019 at 9:00 AM
Without Oral Argument

Moving Party

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff, PLAINTIFF’S MOTION FOR
Vs. RECONSIDERATION OF ORDER
GRANTING DEFENDANTS
DAVID GONZALEZ SANDOVAL, HERNANDEZ’S MOTION FOR
ALEJANDRA MARTINEZ, and the marital SUMMARY JUDGMENT
community comprised thereof, and
ERNESTO HERNANDEZ,
TERI HERNANDEZ and the marital
community comprised thereof,
Defendants.

I. RELIEF REQUESTED
Plaintiff respectfully requests the Court reconsider and vacate its Order of September 10,
2019 granting Defendants Hernandez’s Motion for Summary Judgment and that Defendants
Hernandez’s Motion be Denied.
IL. STATEMENT OF FACTS
The facts of the subject pit bull attack are set forth in Plaintiff’s Response to Defendants

Hernandez’s Motion for Summary Judgment, and are hereby incorporated by reference herein.

PLAINTIFEF’S MOTION FOR RECONSIDERATION (b

OF ORDER GRANTING DEFENDANTS 19743 First Avenue South
HERNANDEZ’S MOTION FOR SUMMARY Normandy Park, WA 98148-2401
JUDGMENT Tel: (206) 592-9000
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III. STATEMENT OF ISSUES

Whether there is “a dog bite exception to ordinary premises liability rules” under
Washington law including Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1994), despite the
holding and the reasoning in Oliver v. Cook, 194 Wn. App. 532, 377 P.3d 265 (Div. 2, 2016),
and if not, whether the order dismissing Plaintiff’s claims against Defendants Hernandez should
be reconsidered and vacated under CR 59.

IV.  EVIDENCE RELIED ON

In support of his motion, Plaintiff relies on the pleadings on file herein, including the
Declaration of Derek K. Moore in support of Plaintiff’s Response to Defendants Hernandez’s
Motion for Summary Judgment, with the exhibits attached thereto.

V. AUTHORITY

CR 59 provides for “vacation and reconsideration” of any “decision or order” on any one
of several grounds including “(7) That there is no evidence or reasonable inference from the
evidence to justify the verdict or the decision, or that it is contrary to law,” or “(9) That
substantial justice has not been done.” CR 59. With respect to this motion, Plaintiff asks that the
Court reconsider and vacate its Order granting summary judgment of dismissal to Defendants
Hernandez in this matter.

The most recent case on point is the Oliver v. Cook, issued June 14, 2016, in which
Division 2 of the Court of Appeals distinguished the 1980 Division 1 holding in Shafer v. Beyers,
26 Wn. App. 442, 613 P.2d 554 (1980) and 1994 Supreme Court holding in Frobig v. Gordon,
124 Wn.2d 732, 881 P.2d 226 (1994), finding that these cases “appear to address only the
common law rules for animal attacks.” Oliver v. Cook, 194 Wn. App. 532, 545, 377 P.3d 265

(Div. 2, 2016). The Oliver court found “that strict liability for dog bites is a separate theory from

PLAINTIFEF’S MOTION FOR RECONSIDERATION (b

OF ORDER GRANTING DEFENDANTS 19743 First Avenue South
HERNANDEZ’S MOTION FOR SUMMARY Normandy Park, WA 98148-2401
JUDGMENT Tel: (206) 592-9000
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premises liability” and that there is no “dog bite exception to ordinary premises liability rules.’
Oliver v. Cook, 194 Wn. App. at 545 (emphasis added).

At the September 10, 2019 hearing of Defendants Hernandez’s summary judgment
motion in this matter, this court found Oliver v. Cook to be “unpersuasive.” The Oliver court
found that the dog itself was “the relevant ‘condition’ of the land.” Oliver at 544. While this
Court may not have been persuaded by this holding in Oliver, further consideration should be
given to the fence in this case, which was more relevant condition of the land then the dog was.
Had the fence been adequate to contain the dog, as it appeared to Plaintiff and her companions to
be, than the dog could have done no harm. At the hearing, the Court explained that it did not
consider the landowner to have a duty with respect to the defective fence because the defective
fence would have not caused the harm but for the dog. This is comparable to the “natural bodies
of water doctrine” advanced by the landowner but rejected by the Supreme Court in Degel v.
Majestic Mobile Manor, Inc., 129 Wn.2d 43, 51, 914 P.2d 728 (1996) In Degel, the Supreme
Court found the mobile home park owner could be liable for filing to put a fence between a play
area and the creek in which the plaintiff child suffered catastrophic injuries from a near-
drowning. The Supreme Court found “We have never recognized a “natural bodies of water
doctrine” applicable to all premises liabilities actions.” Id. at 51. Just as without the dog, the
defective fence would have been harmless here, without the creek, the lack of the fence in Degel
would have been harmless. The Degel Court found the landowner owed a duty to provide a
fence or otherwise sufficient barrier. This Court should find the same result in this case.

V1. CONCLUSION

For the aforesaid reasons, Plaintiff respectfully requests that the order granting

Defendants Hernandez’s summary judgment motion be reconsidered and DENIED.

PLAINTIFEF’S MOTION FOR RECONSIDERATION (b
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The Honorable Judge Janice Ellis
Date of Motion: October 10, 2019 at 9:00 a.m.
Without Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
No. 18-2-08290-31
Plaintiff,
DEFENDANTS HERNANDEZ’S

VS. RESPONSE TO PLAINTIFF’S MOTION
FOR RECONSIDERATION

DAVID GONZALEZ SANDOVAL,
ALEJANDREA MARTINEZ, and the marital
community comprised thereof, and ERNESTO
HERNANDEZ, TERI HERNANDEZ and the
marital community comprised thereof,

Defendants.

Defendants Hernandez, through undersigned counsel, respectfully requests this Court
deny Plaintiff’s Motion for Reconsideration (“Plaintiff’s Motion™).
I. STATEMENT OF FACTS
This lawsuit arises from a dog bite incident that occurred on May 8, 2018, in Arlington,
WA. Defendants, Ernesto and Teri Hernandez, owned a property located at 6507 204" Street

NE in Arlington, Washington. Defendants, David Gonzalez Sandoval and Alejandra Martinez
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO goéjﬂlg\v\f\;}gebgﬁ?’o
PLAINTIFF’S MOTION FOR RECONSIDERATION TEL: (206) 521-5000
-1 FAX: (855) 830-3808

Employees of the Corporate Law Department
State Farm Mutual Automobile Insurance Company
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(“Codefendants™), rent the property from Defendants Hernandez and have resided on the
property for approximately four years. Codefendants owned a dog and kept the dog in a fenced
area on the property. Plaintiff, Maria Saralegui Blanco, went to Codefendants’ home, and was
bitten by their dog after he escaped from the fenced area.

The dog was not owned, kept or harbored by Defendants Hernandez. Defendants
Hernandez did not reside on or near the rental property. When Codefendants moved into the
home, they did not own the dog involved in the subject incident. Codefendants purchased the
dog without any involvement or influence from Defendants Hernandez and Defendants
Hernandez never helped care for the dog after its purchase. The dog involved in the subject
incident was owned and cared for by Codefendants only. The dog never exhibited vicious or
aggressive behavior, nor were any complaints received from any neighbors about the dog.
Codefendants installed a wire fence on their own approximately one year prior to the incident
and the dog had not escaped prior to the subject incident.

I1. ISSUE PRESENTED

Whether Plaintiff’s Motion should be denied where Plaintiff has failed to provide
sufficient legal authority that the decision is contrary to law and that substantial justice was not
done.

I1l. EVIDENCE RELIED UPON

Defendants Hernandez rely on the records and files herein and the declaration of
counsel, attached hereto as Appendix A. Defendants Hernandez also rely on the declaration of
counsel in support of Defendants Hernandez’s Motion for Summary Judgement, with exhibits
attached thereto, and the declarations of Ernesto and Teri Hernandez, attached as Appendix B

and C, to Defendants Hernandez’s Motion for Summary Judgement.
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO goéjﬂlg\v\f\;}gebgﬁ?’o
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IV. ARGUMENT

A. Plaintiff’s Motion Is Devoid Of Sufficient Legal Or Factual Grounds To

Prove Granting Summary Judgment Was Contrary To Law.

Washington law is well settled that only the owner of a dog can be held liable for any
injuries caused. Shafer v. Beyers, 26 Wash.App. 442, 446-47 (1980). Where property owners
are not the owners of the dog, liability cannot be imposed. Id. The courts have also held that
the landlord of the owner of the dog is not liable for any damages sustained, even if the
landlord knew the dog was dangerous. Clemmons v. Fidler, 58 Wash.App. 32, 35 (1990); see
also Frobig v. Gordon, 124 Wn.2d 732, 736 (1993). Landlords have no duty to protect third
parties from vicious dogs and mere ownership of the property does not in and of itself make a
landlord liable. 1d. at 35-36; see also Shafer v. Beyers, 26 Wash.App. at 447.

The courts have made it clear that a premise liability claim is inconsistent with
Washington law. In fact, the court in Briscoe expressly considered and rejected “alternative
theories of liability” — including premises liability — for dog bite injuries. Briscoe v.
McWilliams, 176 Wn. App. 1010 (2013). A “landlord owes no greater duty to the invitees or
guests of his tenants he owes to the tenant himself.” Clemmons, 58 Wash.App. at 37; Frobig, 124
Wn.2d at 735. If any condition is developed or created after the property has been leased, it is
the general rule that “a landlord is not responsible, either to persons injured on or off the land, for
any conditions which develop or are created by the tenant after possession has been transferred.”
Frobig, 124 Wn.2d at 736. This reasoning is also consistent with the language in RCW
59.18.060.

Plaintiff relies heavily on Oliver v. Cook and Degel v. Majestic Mobile Manor, Inc. in

arguing that Defendants Hernandez should be liable under a premise liability theory. In Oliver,

TODD A. BOWERS & ASSOCIATES
DEFENDANTS HERNANDEZ’S RESPONSE TO 901 5th Avenue, Ste 830

PLAINTIFF’S MOTION FOR RECONSIDERATION e 306 8215000
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the plaintiff operated a repair shop on Mero’s property. Cook was Mero’s friend and owned a
dog which Mero knew could be aggressive and in fact two dangerous dog notifications were
issued to Cook. Oliver v. Cook, 194 Wash.App. 532, 535-36, 377 P.3d 265, 267 (2016). Cook,
who was invited to the property by Mero, brought his dog to the property and left the dog in
Mero’s truck as he and Mero left in a different vehicle. It was at that time the dog bit the
plaintiff. Id. The court held that Oliver was Mero’s invitee and therefore breached his duty to
exercise reasonable care to protect against the danger. 1d. at 543-45. In Degel, the defendant
leased a mobile home to the plaintiff. The plaintiff had a son who was injured when he fell into
a creek that was not fenced. Degel v. Majestic Mobile Manor, Inc., 129 Wash.2d 43, 46-47, 914
P.2d 728 (1996). While the Court was not addressing the issue of the defendant’s duty towards
the plaintiff, it was noted that landlords have a duty to exercise reasonable care to protect
tenants of the home. Id. at 50.

Plaintiff’s reliance on these cases, however, is misplaced. There is a clear distinction
of facts between Oiver, Degel, and the present case. The defendant in Oliver retained control
over his property and invited Cook onto his property. Degel involved a plaintiff who was also
a tenant. Further, the Restatement (Second) of Torts § 332 (1965) attaches liability to the
possessor of the land (emphasis added) for harm to an invitee if the possessor knows or would
have discovered the dangerous condition, should expect the invitee would not discovery the
danger, and fails to exercise reasonable care to protect invitees from danger. The court in
Clemmons held that tenancy is similar to a conveyance, in the sense that a lessor “surrenders
both possession and control of the land during the term of the tenancy.” Clemmons, 58
Wash.App. at 37. Defendants Hernandez relinquished possession and control of the premises

to Codefendants four years ago and the premises remains in the possession and control of
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO goéjﬂlg\v\f\;}gebgﬁ?’o
PLAINTIFF’S MOTION FOR RECONSIDERATION TEL: (206) 521-5000
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Codefendants to this day. As such Defendants Hernandez had no control over the premises or
who Codefendants invited to their home. Since Defendants Hernandez are no longer in
possession of the land, liability cannot attach. Additionally, Plaintiff is not a tenant of
Defendants Hernandez.

There is overwhelming case law that landlords are not liable under Washington law.
Due to the undisputed facts that Defendants Hernandez did not live on the premises, did not
own the dog, the “dangerous condition” of the fence and dog were created after the residence
was leased to Codefendants, and did not control or possess the land, Defendants Hernandez
would have no duty to Plaintiff, if she was in fact a business invitee of Codefendants, and the
decision granting summary judgment in favor of Defendants Hernandez was aligned with
Washington law.

B. Plaintiff’s Motion Is Devoid Of Sufficient Legal Or Factual Grounds To

Prove Granting Summary Judgment Resulted In A Lack Of Substantial Justice.

Plaintiff fails to specify or provide proof that there was a lack of substantial justice. The
holdings in the aforementioned cases plainly establish that liability rests with the owner of the
dog and that premise liability fails as a theory of recovery against landlords when Plaintiff is an
invitee or a guest of the tenant.

Plaintiff is simply seeking to keep Defendants Hernandez in the suit as they are the party
with deeper pockets, which is also contrary to law. Washington law has made it evident that it
promotes the policy of placing responsibility where it belongs rather than fostering a search for a
more affluent defendant. Clemmons, 58 Wn. App. at 38. Responsibility in this matter rests solely
with the owners of the dog and the tenants, neither of which are Defendants Hernandez.

Therefore, the decision granting summary judgment in favor of Defendants Hernandez law was a
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO goéjﬂlg\v\f\;}gebgﬁ?’o
PLAINTIFF’S MOTION FOR RECONSIDERATION TEL: (206) 521-5000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,

Plaintiff,
VS.

DAVID GONZALEZ SANDOVAL,

ALEJANDREA MARTINEZ, and the marital
community comprised thereof, and ERNESTO
HERNANDEZ, TERI HERNANDEZ and the

marital community comprised thereof,

Defendants.

Ofelia A. Granados declares as follows:

1. I am over the age of 18, have personal knowledge of all facts contained in this

2. I am an attorney with Todd A. Bowers & Associates, the attorneys of record for

DECLARATION OF OFELIA A. GRANADOS IN

No. 18-2-08290-31

DECLARATION OF OFELIA A.
GRANADOS IN SUPPORT OF
DEFENDANTS HERNANDEZ’S
RESPONSE AND OPPOSITION TO
PLAINTIFF’S MOTION FOR
RECONSIDERATION

declaration, and am competent to testify as a witness to those facts.

Defendants Teri Hernandez and Ernesto Hernandez in the above-captioned matter.

TODD A. BOWERS & ASSOCIATES
901 5th Avenue, Ste 830
Seattle, WA 98164

SUPPORT OF DEFENDANTS HERNANDEZ’S
RESPONSE AND OPPOSITION TO PLAINTIFF’S
MOTION FOR RECONSIDERATION - 1

TEL: (206) 521-5000
FAX: (855) 830-3808
Employees of the Corporate Law Department
State Farm Mutual Automobile Insurance Company
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
Plaintiff,

VS.
DAVID GONZALEZ SANDOVAL,
ALEJANDREA MARTINEZ, and the marital
community comprised thereof, and ERNESTO
HERNANDEZ, TERI HERNANDEZ and the
marital community comprised thereof,

Defendants.

No. 18-2-08290-31

[PROPOSED] ORDER DENYING
PLAINTIFF’S MOTION FOR
RECONSIDERATION

THIS MATTER, having come on duly for hearing of Plaintiff’s Motion for

Reconsideration, Defendants Hernandez’s response thereto, with its documents therein, if any,

as well as any and all documents on file with the Court, it is hereby

ORDERED, ADJUDGED and DECREED that that Plaintiff’s Motion for

Reconsideration be DENIED.

[PROPOSED] ORDER DENYING PLAINTIFF’S
MOTION FOR RECONSIDERATION -1

TODD A. BOWERS & ASSOCIATES
901 5th Avenue, Ste 830
Seattle, WA 98164
TEL: (206) 521-5000
FAX: (855) 830-3808
Employees of the Corporate Law Department
State Farm Mutual Automobile Insurance Company
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DATED this day of , 2019

Presented by:

TODD A. BOWERS & ASSOCIATES

By:
Ofelia A. Granados, WSBA #53917
Attorney for Defendants Hernandez

Approved as to form and
Notice of Presentation Waived:

BISHOP LEGAL

By:

JUDGE ELLIS

Derek K. Moore, WSBA #37921
Attorney for Plaintiff Maria J. Saralegui-Blanco

[PROPOSED] ORDER DENYING PLAINTIFF’S
MOTION FOR RECONSIDERATION - 2

TODD A. BOWERS & ASSOCIATES
901 5th Avenue, Ste 830
Seattle, WA 98164
TEL: (206) 521-5000
FAX: (855) 830-3808
Employees of the Corporate Law Department
State Farm Mutual Automobile Insurance Company




EXHIBIT 11






10

11

12

13

14

15

16

17

18

19

20

21

22

dog and the right to control. The Court of Appeals in Clemmons court rejected the common law
— and common sense — rule adopted by California in Uccello v. Laudenslayer, 44 Cal.App.3d
504, 118 Cal.Rptr. 741, 81 A.L.R.3d 628 (1975), as follows:

In California, for example, a landlord is liable for dog bite injuries if the landlord

has actual knowledge of the dog and its dangerous propensities coupled with the

right to remove the dog by retaking possession of the premises. Clemmons urges

us to follow Uccello. We decline, for we see no reason to depart from our settled

rule. rule recognizes the notion that a tenancy is equivalent to a conveyance:

a lessor surrenders both possession and control of the land to the lessee during the

term of the tenancy. Our rule also promotes the salutary policy of placing

responsibility where it belongs, rather than fostering a search for a defendant

whose affluence is more apparent than his culpability.

Clemmons v. Fidler, 58 Wn. App. 32, 38, 791 P.2d 257 (1990) (citations omitted) (italics in
original).

The Clemmons court ignored the policies of safety and deterrence underlying tort law. In
the context of workplace safety, Washington courts have long recognized that safety duties are
best placed in the entity in the best position to ensure safety. Afoa v. Port of Seattle (I), 176
Wn.2d 460, 296 P.3d 800, 810 (2013); Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 463-464, 788 P.2d
545 (1990); Kelley v. Howard S. Wright Const. Co., 90 Wn.2d 323, 582 P.2d 500 (1978). The
facts of this case demonstrate just how and why the policy adopted in Clemmons and affirmed in
Frobig endanger the public and should be reconsidered. Through no fault of her own, Ms.
Blanco was viciously mauled by a pit bull. The dog’s owners are insolvent and uninsured and
may be headed for bankruptcy regardless of any judgment against them in this case.! They will

bear no consequence and will provide no compensation to Ms. Blanco regardless of the amount

of the judgment against them.

! See Declaration of David Gonzalez Sandoval and exhibits thereto submitted in support of Defendants Gonzalez
vartinez Response to Motion for Summary Judgment and Motion to Join.
INTIFF’S REPLY TO DEFENDANTS @© bishoplegal
NANDEZ’S RESPONSE TO PLAINTIFF’S 19743 First Avenue South
MOTION FOR RECONSIDERATION Normandy Park, WA 98148-2401

Tel: (206) 592-9000
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In contrast, defendants Hernandez are professional landlords. While it is true they are
affluent, having the insurance and resources to provide compensation, they are also in the best
position to ensure the safety of the properties they own and to protect the public from dangerous
conditions ‘— and dangerous animals — on their properties. Defendants Hernandez knew their
tenants owned a pit bull — which is widely recognized as a dangerous breed — and knew or should
have known that the fence was inadequate to contain such an animal. If a dog bite exception to
ordinary premises liability rules is applied, landlords like defendants Hernandez would have no
incentive to protect people from pit bulls escaping from their properties. Tenants who are the
most likely to be irresponsible owners of dangerous dogs will also be the most likely to not have
renters’ insurance or other assets. They will be effectively immune from suit, as few victims will
pursue claims against defendants from whom no recovery can be made despite strict liability of
dog owners. Placing duties on landlords to ensure that their properties are free of dangerous
dogs and that fences on their property are adequate to contain any dangerous dogs or dangerous
breeds would prevent people from suffering Ms. Blanco’s fate.

Plaintiff recognizes that the trial court is bound by precedent, and that it cannot decide to
overturn Clemmons and Frobig outright and adopt Uccello. That would ultimately be the
providerice of the Washington Supreme Court. However, the Court of Appeals in Oliver v.
Cook, 194 Wn. App. 532, 377 P.3d 265 (Div. 2, 2016) demonstrated that justice can be done
without violating precedent. The Oliver court demonstrated that premises liability rules apply
even if there is a dog involved. While the facts in this case may differ from those in Oliver, the
principles and the reasoning do not. If premises liability rules apply, then defendants Hernandez
would have duties under Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d 43, 51,914 P.2d"

(1996) as described in Plaintiff’s opening brief. If landlords can be liable for failing to ensure a

PLAINTIFF’S REPLY TO DEFENDANTS ® Dbishoplegal

HERNANDEZ’S RESPONSE TO PLAINTIFF'S :
19743 First Avenue South
MOTION FOR RECONSIDERATION Normandy Park, WA 98148.2401
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safe fence is placed between a play area and a creek, they should also be held liable for failing to
put a safe fence between the public and a pit bull.

At the hearing on defendants Hernandez’s summary judgment in this matter, the Court
expressed concern that Oliver v. Cook had not yet been cited in any appellate opinion. This can
be largely explained by the recency of the 2016 opinion and the time it takes for a case to be
.itigated at the trial court level, followed by the time it takes for the appellate process to produce
an opinion. It may also be explained by cases being settled, such as Hambrick v. Clark, Pierce
County Superior Court No. 17-2-12986-9, in which a tenant’s pit bull attacked a social guest.? A
settlement was reached in that case after the trial court followed Oliver v. Cook and denied the
landlords motion for summary judgment.

For the aforesaid reasons, Plaintiff respectfully reiterate her request that the order

granting Defendants Hernandez’s summary judgment motion be reconsidered and DENIED.

Fa . .
Dated this % day of &C Fol o , 2019.

BISHOP LEGAL

perek K. Moore

WSBA No. 37921
Attorney for Plaintiff

2 See the Moore Declaration in support of the Reply, and the exhibits thereto.
JINTIFF’S REPLY TO DEFENDANTS bis hgp hg gal
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Hon. Janice Ellis

Thursday, Oct. 10, 2019 at 9:00 AM
Without Oral Argument

Moving Party

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff, DECLARATION OF DEREK K.
vs. MOORE IN SUPPORT OF
PLAINTIFF’S REPLY TO
DAVID GONZALEZ SANDOVAL, DEFENDANTS HERNANDEZ’S
ALEJANDRA MARTINEZ, and the marital RESPONSE TO PLAINTIFF’S
community comprised thereof, and MOTION FOR RECONSIDERATION
ERNESTO HERNANDEZ,
TERI HERNANDEZ and the marital
community comprised thereof,
Defendants. |

I, Derek K. Moore, declare and state as follows:
1. Tam giving this Declaration in accor™ ew ™ 777 3.7(a). |
2. I am an attorney at Bishop Law Offices, P.S. d/b/a Bishop Legal who represents the

Plaintiffs in the above captioned lawsuit.

3. Attached hereto as Exhibit 1 is a true and correct copy of Defendants Nelsons” Motion for
Summary Judgment in Hambrick v. Clark, Pierce Co. Superior Court No. 17-2-2&2986-9, as

|
filed and as provided to me by David A. Bufalini, the plaintiff’s attorney in that! case.

4. Attached hereto as Exhibit 2 is a true and correct copies of Plaintiff’s Oppos™

|
i

Memorandum in Response to Defen” " Nels: ' Motion for Summary Judgm(;:nt in

DECLARATION OF DEREK K. MOORE IN ® bishopleo:
SUPPORT OF PLAINTIFF’S REPLY TO 19743 First Avenue South
DEFE s HERNANDEZ’S RESPONSE TO Normandy Park, WA 98148-2401

All MOTION FOR RECONSIDERATION Tel: (206) 592-9000
PAGE 1 of 2

Fax: (206) 592-9001
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Hambrick v. Clark, Pierce Co. Superior Court No. 17-2-12986-9, as provided to me by
David A. Bufalini, the plaintiff’s attorney in that case (unsigned and provided to me in
Word format.)

5. Attached hereto as Exhibit 3 is a true and correct copy of the Order Denying Defendant
Nelson’s Motion for Summary Judgment in Hambrick v. Clark, Pierce Co. Superior Court
No. 17-2-12986-9, which I obtained directly from LINX, the court’s electronic court
records system.

6. I was informed by David A. Bufalini, the plaintiff’s attorney 1n Hambrickv. Clark, Pierce
Co. Superior Court No. 17-2-12986-9, that the case settled after Defendant Nelson’s
Motion for Summary Judgment was denied. I reviewed the document list for that case on

the court’s LINX system, which confirmed that the case had been dismissed by stipulation.

I declare under penalty of perjury under the laws of the State of Washington that the foregoing

is true and correct and to the best of my knowledge, recollection and belief.

4/« /7 VA
" ated this day o 2019, at Nc  indy Park, Wa ™~

BISHOP LEGAL

Derek K. Moore
WSBA No. 37921
Attorneys for Plaintiff

DECLARATION OF DEREK K. MOORE IN bishoplegal
SUPPORT OF PLAINTIFF’S ~ " LY TO 197@43 First Avenue South
——— .DAI‘,ITS HERNA. .. 2Z’S RESPONSE TO Normandy Park, WA 98148-2401
PLAINTIFF’S MOTION FOR RECONSIDERATION Tel: (206) 592-9000

PAGE 2 of 2 : Fax: (206) 592-9001
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IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

August 01 2018 11:40 AM

-—

THE HONORABLE G. HELEN WHITENER

RONALD CLARK and MARTHA CLARK,
12{| husband and wife; TIMOTHY BOCK and
JANE DOE BOCK, husband and wife;
13!l DONETTE J. NELSON and JOHN DOE
NELSON, wife and husband,

14

15 Defendants.

16 . RELIEF REQUESTED

17 Pursuant to CR 56, Defendants Timothy Bock (now Timothy Nelson) and Donette
18 Nelson (collectively referred to as “Neison Defendants”), by and through their attorney
19

of record, Jonathan R. Missen of the Law Offices of Mark Dietzler, move this Court for
an order summarily dismissing all of the claims asserted against them by Plaintiff Felicia
29 Hambrick (“Plaintiff”).

23 The Nelson Defendants are entitled to summary judgment because, as a matter
24} of law, Plaintiff /cannot establish that the Nelson Defendants owed Plaintiff a duty,

breached a duty owed to Plaintiff, or were the proximate cause of F' 'ntiff's al !

DEFENDANTS TIMOTHY BOCK AND DONETTE NELSONS’ LAW OFFICES OF MARK DIETZLER
. ATTORNEYS AT LAW
MOTION FOR SUMMARY JUDGMENT- 1 1001 FOURTH AVENUE, SUITE 3300
SEATTLE, WA 98154-1101
(206) 633-1310 FAX (866) 546-5102

HEARING: August 31, 2018 at 9:Q8 3 e i

2 NO: 17-2-12086-9
3
4
5
6 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
. IN AND FOR THE COUNTY OF PIERCE
8| FELICIA HAMBRICK, a single woman,
No. 17-2-12086-9
9 Plaintiff,
DEFENDANTS NELSONS’ MOTION
Ol vs. FOR SUMMARY JUDGMENT
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injuries. No reasonable jury could conclude that the Nelson Defendants: (1) had
knowledge that the Clarks’ pit bull Roscoe was dangerous; (2) exercised control over
the Clarks’ regulation of Roscoe; and (3) could have prevented Plaintiff's injury through
the exercise of reasonable care. Accordingly, this Court should grant summary
judgment dismissing the Neison Defendants.
. FACTS

Plaintiff's claim arises out of a dog bite injury. Plaintiff was a social guest at the
home of Defendants Martha and Ronald Clark when she was injured by Roscoe, a pit
bull owned by Ronald Clark. Declaration of Jonathan R. Missen in Support of
Defendants’ Timothy Bock and Donette Nelson Motion for Summary Judgment (“Missen
Decl.”) 13-4, Exhibits 1 and 2. The Clarks leased the premises located at 6408 S.
Warner St., Tacoma, WA, from the Nelson Defendants. Missen Decl. §|5, Exhibit 3.
Plaintiffs Complaint alleges that the Nelson Defendants are liable for the attack by way
of premises liability because the Nelson Defendants are the Clarks’ landlord. /d.

Mr. Clark housed, fed, groomed, disciplined, and cared for Roscoe. Missen Decl.
14, Exhibit 2. At all relevant times, the Clarks owned and exercised control over Roscoe
in the subject premises. /d. Cassandra Farias is the Clarks’ daughter. Missen Decl. /d.
Cassandra Farias resided at the leased premises with her husband Angel and her three
minor children. /d. Mrs. Farias testified that she initially acquired Roscoe as a Father's
Day gift for her husband. Plaintiff confirmed this:

30
19 Q Was Rosco supposed to be a gift for Angel?

20 A Correct.
21 Q Did Cassy express to you that An¢  wanted a

DEFENDANTS TIMOTHY BOCK AND DONETTE NELSONS’ LAW OFFICES OF MARK DIETZLER
] ATTORNEYS AT LAW
MOTION FOR SUMMARY JUDGMENT- 2 1001 FOURTH AVENUE, SUITE 3300
SEATTLE, WA 98154-1101
(206) 633-1310 FAX (866) 546-5102
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22 dog?
23 A | believe so.

Missen Decl. |6, Ex. 4 at p. 30, I. 19-23.

On October 29, 2016, Plaintiff was at the premises babysitting Mrs. Farias’
children. Missen Decl. |6, Ex 4 at p. 29, 1.-12-21. At that time, Roscoe was kept in the
Clarks’ bedroom. /d at p. 33, 1.-11-22. Shortly before the attack, Plaintiff was tending to
Mrs. Farias’ youngest child Sophia in the kitchen. /d at p. 56, |. 23-25, p. 57, I. 1-6.
Plaintiff heard the door to the Clarks’ bedroom open and Roscoe assaulted her
moments later. /d atp. 57, 1. 12-16.

The Nelson Defendants were never on notice that a dangerous dog was present
at the premises they leased to the Clarks. Donette Nelson testified as follows:

10 Q (By Mr. Bufalini) Okay. Did you ever see that dog,

11 Roscoe? »

12 A No. | --the only time I've seen is when | was showed

13 pictures from my lawyer.

Missen Decl. {[7, Ex. 5, p. 46, 1. 10-13.

11 Q (By Mr. Bufalini) Okay. And so I'll just ask the

12 question this way.

13 When is the very first time you found out they had a

14 Pit Bull at that house?

15 A That Il recall is when | seen on Facebook that our cousin

16 Christy was trying to get ahold of Cassy because the

17 neighbor was saying the dog attacked Felicia.

Id atp. 28,1 11-17.
Of note, Mrs. Nelson testified that shortly before the attack, the Nelson

Defendants went to the Humane Society and adopted a pit bull of their own. /d at p.15,

[.-24-25, p. 16, 1.-1-7. Mrs. Nelson had no perception that pit bulls we an inherently
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dangerous or aggressive breed of dog. /d atp. 271, 1.-8-19.

Mr. Nelson testified that he saw Roscoe once. At that time, he was in the front
yard of the Warner St. property and Roscoe was in the fenced back yard. Mr. Nelson
threw a partially uneaten sandwich over the fence to Roscoe. Missen Decl. §|8, Ex. 6, p.
23, 1.-1-25, p. 24, 1.-1-25. Importantly, Mr. Nelson testified that he asked Mr. Farias how
the dog was with the kids in the leased premises the next day:

14 A |asked Angel how that dog was with the kids.

15 Q Okay.

16 A And he said it was great.

Idatp. 32, 1. 14-16.

In a letter dated December 11, 2017 from Martha and Ronald Clark, they state,

We did not have any knowledge that the dog was vicious, we had just gotten him.

The dog never got vicious with anyone in the house with any member of our

family... When we took the dog in the front yard or walks he never showed any

signs of viciousness, people would come in the front yard and pet him... my
husband got attached to the dog and that is why he took ownership of the dog.

Missen Decl. at §[4. Exhibit 2.

The Nelson Defendants had no reason to know that Roscoe was dangerous or

aggy scordingly, aintiff ¢ n agc 1+t Nelson Defendants should t
dismissed.
. ISSUE
1. Whether summary dismissal of Defendant landiords is appropriate where

Plaintiff cannot establish that the Nelson Defendants owed a duty of care to Plaintiff,
breached that duty, or that the Nelson Defendants proximately caused Plaintiff's injury

because they were not aware that a dangerous dog resided in the leased premises? |-
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Yes.

2. Should. the court apply RCW 16.08.404 and dismiss the Nelson
Defendants when they were not the owners or keepers of pit bull Roscoe? Yes.

V. EVIDENCE RELIED UPON

This motion is based upon the Declaration of Jonathan R. Missen in Support of
the Nelson Defendants’ Motion for Summary Judgment, attached exhibits, and the files
and records of the Court herein.

V. ARGUMENT

A. Summary Judgment Standard

The purpose of summary judgment is to avoid a useless trial where there is no
genuine issue of material fact. LaPlante v. State, 85 Wn.2d 154, 531 P.2d 299 (1975).
Summary judgment is appropriate according to CR 56, if the pleadings, depositions,
answers to interrogatories and admissions on file, together with affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law. Preston v. Duncan, 55 Wn.2d 678, 681-82,
6« P.2d 605,607 (1960). A _ aterial fact is one upon which the outcc e of the
litigation depends.” Ohler v. Tacoma General Hospital, 92 Wn.2d 507, 598 P.2d 1358
(1979); Morris v. McNichol, 83 Wn.2d 491, 494, 591 P.2d 7 (1974). In evaluating
whether material facts exist, the court is to consider all facts and reasonable inferences
in the light most favorable to the non-moving party. Wojcik v. Chrysler Corp., 50 Wn.
App. 849, 854, 751 P.2d 854 (1988), (citihg Wilson v. Steinbach, 98 Wn.2d 434, 437,

656 P.2d 1030 (1982). Civil Rule 56 reads in relevant part:
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[tlhe judgment sought shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories, and admissions on file, together

with affidavits, if any, show that there is no genuine issue of material fact

and that the moving party is entitled to judgment as a matter of law. CR

56(c).

CR 56.

A question of fact may be determined as a matter of law when reasonable minds
could not disagree and could reach but one conclusion based on the evidence
presented. Graff v. Allstate Ins. Co., 113 Wn. App. 799, 802, 54 P.3d 1266 (2002).
When the moving party has met its burden of showing the absence of an issue of
material fact, the burden shifts to the non-moving party to establish the existence of a
question of fact as to an element essential to its case. /d. (citing Young v. Key
Pharmaceutical, Inc., 112 Wn.2d 216, 225-26, 770 P.2d 182 (1989)). The non-moving
party must proffer specific facts establishing a material issue of fact for the trial court.
The non-moving party may not rely upon allegations or conclusory statements. CR 56
(e); See: Baldwin v. Sisters of Providence, Inc., 112 Wn.2d 127, 132, 769 P.2d 289
(1989). It is well settled that, when the burden shifts to the non-moving party, the non-
moving party must supply specific facts in support of its claims:

[tlhe party opposing a motion for summary judgment “may not rely on

speculation, argumentative assertions that unresolved factual issues

remain, or in having affidavits accepted at face value. . . [T]he non-moving

party must set forth specific facts that sufficiently rebut the moving party’s

contentions and disclose that a genuine issue as to material facts exists.

Herman v. Safeco Ins. Co. of America, 104 Wn. App. 783, 787-788, 17 P.3d 631 (2001)

(quoting Seven Gables Corp. v. MGM/UAEntm't Co., 106 Wn.2d 1, 13, 721 P.2d 1

(1986)).
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B. Premises Liability Remedies Are Not Available to Plaintiff

The Nelson Defendants are entitled to summary judgment because Plaintiff
cannot establish that the Nelson Defendants owed a duty of care to Plaintiff.
Furthermore, even if the Nelson Defendants owed a duty of care, Plaintiff cannot
establish that the Neison Defendants breached that duty, thereby causing Plaintiff's
injuries. “...Mere ownership of property... does not in and of itself make a landlord
liable for persons thereon who possess, harbor or keep a dangerous dog.” Clemmons v.
Fidler, 58 Wn. App. 32, 35, 791 P.2d 257, 259 (1990)' ( where plaintiff's claims against
a landlord defendant were dismissed on summary judgment and the court refused to
abrogate the common law rule regarding liability when the landlord had no control over
a dog that was inadvertently released from confinement by a party-goer). Where there
is lack of ownership, knowledge, and control over the dangerous condition which
caused Plaintiff's injury, a reasonable trier-of-fact could not find that Defendants owed a
duty to Plaintiff and that Defendants are to be dismissed as a matter of law. CR 56(c);
Restatement (Second) of Torts §342 (1965).

The duty lanc s ov to a| mer__it ttop der ds on
their status as a trespasser, licensee, or invitee. Younce v. Ferguson, 106 Wn. 2d 658,
662, 724 P.2d 991, 993 (1986). A licensee is defined as “a person who is privileged to
enter or remain on land only by virtue of the possessor’s consent.” Restatement, §330.

As explained in comment h(3) to Restatement, § 330:

! Citing Shafer, 26 Wash.App. at 447, 613 P.2d 554 (quoting Harris v. Turner, 1 Wash.App. 1023, 1028, 466 P.2d 202,
review denied, 78 Wash.2d 993 (1970)).
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The explanation usually given by the courts for the classification of social guests

as licensees is that there is a common understanding that the guest is expected

to take the premises as the possessor himself uses them, and does not expect

and is not entitled to expect that they will be prepared for his reception, or that

precautions will be taken for his safety, in any manner in which the possessor

does not prepare or take precautions for his own safety, or that of the members

of his family.

Younce, 106 Wn. 2d 658, 668—69, 724 P.2d 991, 996 (1986).

As a social guest of tenant Cassandra Farias, Plaintiff Hambrick is a presumptive
licensee. Decl. of Missen at {]3-4, Exhibits 1, 2. The “dangerous condition” would be
the dog itself. See Klimek v. Drzewiecki, 135 Mich.App. 115, 119, 352 N.W.2d 361, 363
(1984). Here, the dangerous condition was pit bull Roscoe.

A possessor of land is subject to liability for physical harm caused to licensees by
a condition on the land if, but only if,

(a) the possessor knows or has reason to know of the condition and should

realize that it involves an unreasonable risk of harm to such licensees,

and should expect that they will not discover or realize the danger, and

(b) he (or she) fails to exercise reasonable care to make the condition safe,
or to warn the licensees of the condition and the risk involved, and

(c) the licensees do not know or have reason to know of the condition and
the risk involved.

Restatement (Second) of Torts §342 (1965) (emphasis added). If any one of these
requirements is not proven, Plaintiff Hambrick’s claim must fail. Pearce v. Motel 6, Inc.,
28 Wn. App. 474, 480, 624 P.2d 215 (1981).

In the present case, Plaintiff has no evidence sufficient to create a material issue
of fact as to elements (a), (b), or (c). The lone contact that the Nelson Defendants had

with Roscoe occurred when Mr. Nelson threw his leftover sandwich to the dog because

‘it wan | ition.” Nothing about tF i1 itinfo »d ) it
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Roscoe was dangerous. To the contrary, Mr. Nelson explicitly asked Mr. Farias about
Roscoe the next day and was told that the dog was “great” with their children.

Moreover, a landlord defendant does not owe a greater duty to the tenants’ social
guest than to the tenant. Frobig, 124 Wn. 2d 732, 881 P.2d 226, at 736.2 The Frobig
Court stated, “the duty and liability of the invitor-lessor do not, as a rule, extend to
matters having to do merely with the lessee’s management or operation...at least where
the lessee is in sole actual control.” Frobig v. Gordon, 124 Wn. 2d 732, 736, 881 P.2d
226, 228 (1994). Here, the Nelson Defendants are the lessors. Their duties as
landlords do not extend to Roscoe because the Clarks, specifically Mr. Clark, had sole
actual control of Roscoe. Under these circumstances, Plaintiff's claims against the
Nelson Defendants fail as a matter of law.

C. Awareness of Roscoe’s Presence at Leased Premises is Irrelevant

Although the landlord in Briscoe prohibited dog ownership on the lease, and the
landlord knew a dog was at times present on the premises in the past, the court
voluntarily dismissed the landlord. Briscoe, 176 Wn. App. at 1. Likewise, in Frobig,
although the landlords knew that a dangerous animal was being kept on the premises,
the tenant had greater opportunity to protect their invitee from harm.  Accordingly,
summary judgment dismissal in favor of the landlord defendant was affirmed. Frobig,
124 Wn.2d 732, 881 P.2d 226 at 230.

Regardless of whether the Nelson Defendants knew the Clarks kept a dog on the |

2 Citing Peterick v. State, 22 Wash.App. 163, 170-71, 589 P.2d 250 (1977) (citing 49 Am.Jur.2d Landlord
t & 763 ), review 9OV  1.2d 1024 ( ’8), led on ' gro
. fic r&Li Co., 104 Wash.2d 710, 709 P.2d 793 (1985).
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premises, there is no evidence that can prove the Nelson Defendants knew that the dog
was vicious or that a tenant’'s guest would be in danger of Roscoe. Like the defendant
landlords in Briscoe and Frobig, the Nelson Defendants could not have protected
Plaintiff from being injured by Roscoe when the Clarks themselves did not think Roscoe
was dangerous and they kept Roscoe in their home according to that belief. Missen
Decl. at §J4. Exhibit 2.

Oliver v. Cook provides dog bite victims an alternate avenue for recovery, but is
limited to its facts and does not prevent summary judgment in favor of the Nelson
Defendants here. Oliver v. Cook, 194 Wn. App. 532, 377 P.3d 265 (2016) (where the
defendants’ actions affirmatively created a circumstance which could reasonably lead to
the Plaintiff's injuries; and additionally, the defendants’ failure to warn his own business
invitee of the dangerous situation culminated into a duty towards the victim). In Oliver,
the dog (Scrappy) that injured the Plaintiff was closely associated with the Defendant
because the Defendant had significant control over Scrappy although Scrappy was
owned by a third party. /d. The Oliver Court held that a genuine dispute of material fact
existed regarding the landlord’s breach of duty towards the victim invitee when: (1)
Defendant Landlord Mero testified that he warned others not to go near the dog; (2) it
was unusual for the dog’'s owner to be on the premise; (3) Scrappy’s owner was on the
premises exclusively to visit Mero; and (4) Mero was aware that the dog was left in a
truck with the window down where it could lunge out of the truck and harm the Plaintiff.

Id at 545.

Oliver is inapposite. Here, the Nelson Defendants were not closely associated
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with Roscoe like Mero was with Scrapé)y. The Nelsons exercised no control or
regulation over Rosoe. The Nelson Defendants did not warn others about Rosoe, nor
were they aware that Roscoe was kept in @ manner which could result harm to Plaintif.
The lone, friendly interaction between Mr. Nelson and Roscoe is insufficient to create
the close relationship contemplated by the Oliver Court to impute liability to the landiord.
In order to survive the Nelson Defendants’ motion for summary judgment
dismissal, Plaintiff is required to set forth specific facts that show there is a genuine
issue of fact. Here, there is no dispute of material fact that the Nelson Defendants were
on notice that the Clarks were harboring a dangerous dog. The Clarks themselves did
not have this knowledge. The Nelson Defendants did not, and could not, have
knowledge that Roscoe was kept in the Clarks’ unlocked bedroom. Further, the Nelson
Defendants could not have prevented harm to Plaintiff by exercising reasonable care.
Accordingly, the Plaintiff's claims against the Nelson Defendants should be dismissed.

D. The Nelson Defendants Do Not Owe Plaintiff a Duty Under the
Implied Warranty of Habitability.

Plaintiff may a-~ie that she was owed a duty of care under tt impl" ‘v ranty
of habitability pursuant to Restatement (Second) of Property §17.6 (1977) which
provides:

A landlord is subject to liability for physical harm caused to the tenant
and others upon the leased property with the consent of the tenant or
his subtenant by a dangerous condition existing before or arising after
the tenant has taken possession, if he has failed to exercise
reasonable care to repair the condition and the existence of the
condition is in violation of:

(1) an implied warranty of habitability; or
(2) a duty created by statute or administrative regulation.
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This theory of liability does not save Plaintiffs’ claim. For the implied warranty of
habitability to apply, plaintiff must show that: (1) the condition was dangerous; (2) the
Iandlord was aware of the condition or had a reasonable opportunity to discover the
condition and failed to exercise ordinary care to repair the condition; and (3) the
existence of the condition was a violation of an implied warranty of habitability or a dufy
created by statute or regulation.” Lian v. Stalick, 115 Wn. App. 590, 595, 62 P.3d 933
(2003) (Lian I1). “A finding that the condition was dangerous is foundational to a claim
under § 17.6.” Lian Il at 595. In Lian |l, the Court emphasized that the second element
above is a “notice requirement” and quoted comment (d) to the Restatement that “the
landlord will not be liable under the rules of this section until he has had a reasonable

opportunity to remedy the condition after the tenant notifies him of it.” /d. at 596

(emphasis added).

Here, Plaintiff may try to argue that Mr. Nelson’s lone contact with Roscoe was
sufficient to put the Nelson Defendants on notice that there was a dog at the leased
premis i, but there is no evidence that this put the Nelson Defendants on notice that
Roscoe was dangerous. Plaintiff may also try to argue that pit bulls are “inherently”
dangerous or that “their reputation precedes them.” However, this Court should reject
these arguments because the Nelson Defendants never had actual notice that Roscoe
was dangerous. In fact, the Nelson Defendants had no preconceived notions about pit
bulls being dangerous dogs. The Nelson Defendants adopted a pit bull from the
Humane Society less than a month before the subject attack. Accordingly, any claim

under the implied warranty of habitability similarly fails.
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E. RCW 16.08.040(1) Excludes the Nelson Defendants From Liability
RCW 16.08.040(1) states:

The owner of any dog which shall bite any person while such
person is in or on a public place or lawfully in or on a private place
including the property of the owner of such dog, shall be liable for
such damages as may be suffered by the person bitten,
regardless of the former viciousness of such dog or the owner's
knowledge of such viciousness.

The statute providing for strict liability of dog owners for damages caused by dog
bites is in derogation of the common law and must be strictly construed. Sligar v. Odell,
156 Wash. App. 720, 233 P.3d 914 (2010). RCW 16.08.040 imposes liability only on the
“owner” of a dog, does not require knowledge of any vicious or dangerous propensities.
Beeler v. Hickman, 50 Wash. App. 746, 751-52, 750 P.2d 1282, 1285 (1988). The use
of the term “owner” evidences a legislative intent to exclude from liability persons who
are mere keepers or possessors of a dog. /d citing Mascola v. Mascola, 168 N.J.Super.
122, 401 A.2d 1114 (1979); Guerrero v. Capron, 121 Wash. App. 1063 (2004) (where
summary judgment dismissal was granted in favor of co-defendant Baney who did not
care for the dog although there was evidence that the dog was present at Baney’s home
at least once a week). To be a ‘keeper’ or ‘harborer,” a person must do more than allow
the dog to reside on the premises. /d.

In the present case, there is no evidence that the Nelson Defendants provided
any care for Roscoe. When viewed in a light most favorable to Plaintiff, there is no
dispute that the Clarks were the sole owners of Roscoe. Missen Decl. at §/4. Exhibit 2.
Arguably the Nelson Defendants permitted Roscoe to reside at the leased premises, but

there is no evic 1ce that they did anything mo Accordingly, unc  Guerrero, su  a,
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and RCW 16.08.040(1), the Nelson Defendants are not the owners, keepers, or
harborers of Roscoe and should be dismissed as a matter of law.
CONCLUSION
The Nelson Defendants had no notice that the Clarks had a dangerous dog at
the leased premises. While it is unfortunate that this accident occurred and Plaintiff
sustained injury, the Neilson Defendants did not owe a duty of care to Plaintiff, did not
breach any duty of care, and could not have prevented Plaintiff's injuries through the
exercise of reasonable care. Because there are no issues of material fact, and
reasonable minds could reach but one conclusion, Plaintiff's claims against the Nelson
Defendants should be dismissed as a matter of law.
DATED this 17t day of July 2018.

LAW OFFICES OF MARK DIETZLER

Jonathan R. Missen, WSBA#42689
Attorney for Defendants Timothy Bock and
Donnette Nelson

DEFENDANTS TIMOTHY BOCK AND DONETTE NELSONS’ LAW OFFICES OF MARK DIETZLER
MOTION FOR SUMMARY JUDGMENT- 14 ATTORNEYS AT LAW
1001 FOURTH AVENUE, SUITE 3300
SEATTLE, WA 98154-1101
(206) 633-1310 FAX (866) 546-5102




—_—

W 0 N OO oA WwN

CERTIFICATE OF SERVICE

| HEREBY CERTIFY under penalty of perjury that on the 15t day of August 2018, |

sent for delivery a true and correct copy of NOTE FOR HEARING (SERVED 6/19/18);

DEFENDANTS TIMOTHY BOCK AND DONETTE

SUMMARY JUDGMENT; DECLARATION OF JONATHN

NELSONS’ MOTION FOR

MISSEN, with exhibits; and

[PROPOSED] ORDER by the method indicated below, and addressed to the following:

David A. Bufalini [ ][ US.MAIL-Postage Pre-Paid |
Law Offices of David A. Bufalini, P.S. [ x J[LEGAL MESSENGER |
2107 North 30th Street [ J[EMAIL i
Tacoma, WA 98403 [ ] HAND DELIVERED |
[ | EXPRESS DELIVERY |
[ |[FACSIMILE |
Ronald Clark [ x ][ U.S. MAIL-Postage Pre-Paid |
Martha Clark [ J[ LEGAL MESSENGER |
6408 S Warner Street [ I[EMAIL |
Tacoma, WA 98409-4007 [ I[BAND DELIVERED ]
[ ] EXPRESS DELIVERY |
[ ][ FACSIMILE ]
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IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

June 19 2018 9:10 AM
KEVIN STOCK

COUNTY CLERK
NO: 17-2-12086-9

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY

FELICIA HAMBRICK

No. 17-2-12086-9
Plaintiff(s),

NOTE FOR MOTION DOCKET

Vs,
RONALD CLARK
Defendant(s)
TO THE CLERK OF THE SUPERIOR COURT AND TO OPPOSING PARTY:
Name: David Anthony Bufalini Phone: (253) 272-2100
Address: 2107 N 30th St Tacoma, WA 98403-3318 Attorney for Plaintiff/Petitioner
Name: RONALD CLARK Phone: (253) 222-0103

Address: 6408 S WARNER STREET TACOMA, WA 98409-4007, Defendant
WA 98409-4007

Please take notice that the undersigned will bring on for hearing a motion for:

Pierce County Superior Court, County-City Building - 930 Tacoma Ave S - Tacoma, WA 98402
Motion - Summary Judgment
Calendar: G. HELEN WHITENER

CALENDAR DATE: Friday. August 31, 2018 9:00 AM

WORKING COPIES SHALL BE DELIVERED TO THE COURT PURSUANT TO PCLR 7 (a) (7)

PARTY SETTING HEARING SHALL CONFIRM BY NOON TWO COURT DAYS PRIOR TO HEARING

Submitted by:

DATED: June 19, 2018. Signed: /s/ Jonathan R Missen
NAME; Jonathan R Missen Phone: (206) 473-4005
ADDRESS: 1001 Fourth Ave Ste 3300 WSBA#: 42689
SEATTLE, WA 98154 For:

Note for Motion Docket

(linxcrt\supClk\ntmtsup.rptdesign) btz
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Additional Parties Notified

Name: MARTHA CLARK Phone: (253) 222-0103

Address: 6408 S WARNER STREET TACOMA, WA 98409-4007 Defendant

Name: DONETTE J NELSON Phone: (206) 473-4007

Address: C/O JONATHAN R. MISSEN 1001 4TH AVENUE, SUITE  Defendant

3300 SEATTLE, WA 98154

Name: TIMOTHY NELSON Phone: (2) 473-4007

Address: C/O JONATHAN R. MISSEN 1001 4TH AVENUE, SUITE  Defendant

3300 SEATTLE, WA 98154
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

FELICIA HAMBRICK, a single woman,
No. 17-2-12086-9
Plaintiff,
ORDER GRANTING DEFENDANTS
VS. TIMOTHY BOCK AND DONETTE
NELSONS’ MOTION FOR SUMMARY
RONALD CLARK and MARTHA CLARK, JUDGMENT

husband and wife; TIMOTHY BOCK and
JANE DOE BOCK, husband and wife:
DONETTE J. NELSON and JOHN DOE
NELSON, wife and husband,

Defendants.

L HEARING
1.1 and August 31, 2018 at 9:00 a.m.
1.2 Noti~~ ~f Hearing. Notice of hearing was served on Plaintiff and the
parties within the time period required by CR 56 and CR 7.
1.3  Appearances. With Oral Argument

1.4  Purpose. To consider Defendants Timothy Bock and Donette Nelsons’
Motion for Summary Judgment;

1.5. Evidence. The evidence relied upon is as follows:
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a. Defendants Timothy Bock and Donette Nelsons’ Motion for Summary

Judgment;

b. Declaration of Jonathan R. Missen in support of Defendants Timothy

Bock and Donette Nelsons’ Motion for Summary Judgment with

exhibits;
c. Plaintiff's Response in Opposition;
d. Defendants’ Reply; and
e. Records and files herein.

i ORDER

Based upon the findings, it is ORDERED, ADJUDGED, AND DECREED that:

1. Defendants Timothy Bock and Donette Nelsons’ Motion for Summary

Judgment is GRANTED.

2. Plaintiff's claims against defendants Timothy Bock and Donette Nelson

are hereby dismissed, with prejudice;

DONE IN OPEN COURT THIS day of

, 2018.

Judge/Court Commissioner

Presented by:
LAW OFFICES OF MARK DIETZLER
Jonatnan R. Missen, WSBA#42689

11 for idants Timothy M “son
and Donnette Nelson

ORDER GRANTING DFTS TIMOTHY BOCK AND DONETTE
NELSONS' MOTION FOR SUMMARY JUDGMENT-2

LAW OFFICES OF MARK DIETZLER
ATTORNEYS AT LAW
1001 FOURTH AVENUE, SUITE 3300
SEATTLE, WA 98154-1101
(206) 633-1310 FAX (866-546-5102
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The attack itself defies description in terms of its” incredibly violent nature and
its’ duration. Felicia suffered deep open wounds on both arms, both legs, her torso, and
a large abrasion on her neck. It took almost 100 metal staples to close all her wounds.
She is left with severe residual scarring and significant left upper extremity functional
residuals.

II. ISSUE

Are Defendants Nelson Liable To Plaintiff Felicia Hambrick Under Landowner
Owner Liability Rules?

III. MATERIALS RELIED UPON
Plaintiff relies up the following materials in opposition to Defendants Nelson’s
Motion for Summary Judgment:

¢ Declaration of David A. Bufalini with excerpts from the depositions of
Tim Nelson, and Angel Farias

o This Memorandum of Authorities

IV.  LEGAL ARGUMENTS

A. Summary Jur' ~nent Rules

This court is well-aware of the basic rules applicable to motions for summary
Jjudgment. The moving party must demonstrate that the evidence presented and all
reasonable inferences from that evidence, even when viewed in the light most favorable
to the non-moving party, present no issues of material fact and that they are entitled to
judgment as a matter of law. This court must draw all reasonable inferences from the
facts in the light most favorable to Felicia Hambrick. See Hisle v. Todd Pac. Shipyards
Corp., 151 Wn.2d 853, 860, 93 P.3d 108 (2004). Summary judgment is only appropriate if

this court can say that no genuine issues of material fact exist and the Nelsons entitled to

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO LAW OFFICES OF
DEFENDANT NELSON’S MOTION FOR SUMMARY JUDGMENT- 4 DA BURALINL
2107 N. 30" Street
Tacoma, WA 98403-3318
Telephone (253) 272-2100
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WASHINGTON STATE SUPERIOR COURT FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff,
VSs. CERTIFICATE OF SERVICE
DAVID GONZALEZ SANDOVAL et al,
Defendants.

I certify that on today’s date I served via U. S. Mail, postage prepaid to:

Ofelia A. Granados Cassandra Lopez de Arriaga
Todd A. Bowers & Associates 1812 Hewitt Ave., Ste 204

901 5th Avenue, Ste 830 Everett, WA 98201
Seattle, WA 98164 :

the following document(s):

e PLAINTIFF’S REPLY TO DEFENDANTS HERNANDEZ’S RESPONSE TO
PLAINTIFF’S MOTION FOR RECONSIDERATION;
e DECLARATION OF DEREK K. MOORE IN SUPPORT OF PLAINTIFF’S REPLY TO
JFENDAMN . 5 saeanNAGEZ’S "TSPONL L . O PLAINTIFF’S MOTION FOR
RECONSIDERATION, With Exhibits Thereto;

. G
Dated this 7‘ day of (704/5/ ,2019.

BISHOP LEGAL

o &...__w e

Derek K. Moore, WSBA No. 37921

Attorney for the Plaintiff
CERTIFICATE OF SERVICE ©® bishoplegal

19743 First Avenue South

PAGE1o0f1 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: (206) 592-9001
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- ERNESTO HERNANDEZ,

Hon. Joseph P. Wilson

Hearing: Wednesday, January 15, 2020 at 9:30 AM
With Oral Argument

Moving Party

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff, PLAINTIFF'S MOTION TO CERTIFY
VS. ORDER GRANTING DEFENDANTS
HERNANDEZ'S MOTION FOR
DAVID GONZALEZ SANDOVAL, SUMMARY JUDGMENT

ALEJANDRA MARTINEZ, and the marital
community comprised thereof, and

TERI HERNANDEZ and the marital
community comprised thereof,

Defendants.

L RELIEF REQUESTED

Plaintiff Maria Saralegui Blanco respectfully requests this Court certify the summary

judgment dismissal of her claims against Defendants Hernandez for discretionary review under

RAP 2.3 (b) (4) and for a tinding under RAP 2.2 (d) that there is no just reason to delay appeal.
IL. STATEMENT OF FACTS
The pleadings on file and the record of proceedings herein support the following facts:

A. Facts of the subject pit bull attach and Defendants’ liability

On May 8. 2018, Plaintiff Maria Saralegui Blanco was viciously attacked by a pit bull

while providing Bible studies to Elvia Gonzalez, mother of defendant David Gonzalez Sandoval,

PLAINTIFF’S MOTION TO CERTIFY ORDER © Dbishoplegal
GRANTING DEFENDANTS HERNANDEZ'S 19743 First Avenue South
MOTION FOR SUMMARY JUDGMENT Normandy Park. WA 98148-2401
PAGE 1 of7 Tel: (206) 592-9000

Fax: (206) 592-9001
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on the driveway of their home. Ms. Blanco was born in February of 1942, was 76 years old at
the time of the attack and will turn 78 years old in February of 2020." The pit bull bit off much
of her face. and as she lay on the ground bleeding, she watched the dog eat her right ear.

The subject pit bull was owned by defendant David Gonzalez Sandoval, who lives on the
subject premises with his wife, defendant Alejandra Barajas Gonzalez.® They rent their home
from defendants Ernesto and Teri Hernandez. The pit bull had escaped from a poorly built and
rotten fence. Defendant Ernesto Hernandez knew that defendant David Gonzalez Sandoval
owned and kept the pit bull on his property and did so with his permission. Defendant Ernesto
Hernandez also knew and permitted defendant David Gonzalez Sandoval to build the fence on
his property. Although defendant Ernesto Hernandez knew the pit bull was there. and had been
to the property for yearly inspections, with testimony showing he went by the property on a daily
basis, Defendants Hernandez admittedly did nothing to ensure the fence was adequate to contain
the dog and protect the public. Facts regarding the subject pit bull attack and Defendants’
liability ére set forth in detail in Plaintiff’s Response to Defendants Hernandez’s Motion for
Summary Judgment, with the declaration in support and exhibits thereto, which are hereby
incorporated by reference herein.

B. Procedural history

Defendants Hernandez moved for summary judgment dismissal, arguing that they owed
no duty under Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1994). Plaintiff does not
contend that Defendants Hernandez are subject to strict liability for the dog bite attack, but that

they owed Plaintitf duties to an invitee on premises under Washington law including Dege! v.

"' Maria Blanco deposition, Page 6:25 — 7:1 (Ex. 2 to Moore Decl. in Support of Motion to Certify)
* Defendant Alejandra Barajas Gonzalez was named in the complaint as Alejandra Martinez. Plaintiff is filing a
motion to amend the pleadings and case caption, noted to be heard along with this motion.

PLAINTIFF’S MOTION TO CERTIFY ORDER @ Dbishoplegal
GRANTING DEFENDANTS HERNANDEZ'S 19743 First Avenue South
MOTION FOR SUMMARY JUDGMENT Normandy Park, WA 98148-2401
PAGE 2 of 7 Tel: (206) 592-9000

Fax: (206) 592-9001
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Majestic Mabile Manor, Inc., 129 Wn.2d 43, 51,914 P.2d 728 (1996) and Oliver v. Cook, 194
Wn. App. 532, 377 P.3d 265 (Div. 2, 2016). The Oliver court distinguished Frobig and found
“that strict liability for dog bites is a separate theory from premises liability” and that there is no
~dog bite exception to ordinary premises liability rules.” Oliver v. Cook, 194 Wn. App. at 545
(emphasis added). Plaintiff argued that not only was the subject pit bull a “condition of the land”
as established in Oliver, but that the inadequate fence that failed to contain the pit bull was also a
dangerous condition of the land that proximately caused Plaintiff’s injuries, for which
Defendants Hernandez owed Plaintiff a duty to prevent.

Defendants Hernandez's summary judgment motion was heard by Judge Janice Ellis,
who was then the Civil Motions Judge of this Court, on September 10, 2019. Judge Ellis

disregarded the holding in Oliver and found that Defendants Hernandez were entitled to

summary judgment under Frobig. On September 17, 2019, Plaintiff filed her Motion for

Reconsideration, and noted it to be heard without oral argument on October 10, 2019. This was
done after e-mail consultation with the Court and Defendants’ counsel.’ Defendants Hernandez
filed a response to Plaintiff’s Motion for Reconsideration, to which Plaintiff filed a Reply.
Despite several email inquiries to the Court requesting a ruling, to which Plaintiff’s counsel has
not received a response, no ruling has been made to date.

While Defendants Gonzalez remain in this case and are subject to strict liability for

Plaintiff’s damages from the multiple savage bites of their pit bull, they are insolvent and

* This email chain, as well as Plaintiff’s subsequent email requests for a ruling on her motion to continue, are
submitted herewith as Ex. 1 to Moore Decl. in Support of Motion to Certify.

* 1d.; Moore Decl. in Support of Motion to Certify § 3; For the current Civil Motions Judge’s reference, the briefing
on Plaintiff’s Response to Defendants Hernandez’s Motion, Plaintiff’s Motion for Reconsideration, and Plaintiff’s
Reply to Defendants Hernandez’s Response thereto are submitted herewith as Ex. 3-5 to Moore Decl. in Support of
Motion to Certify.

PLAINTIFE’S MOTION TO CERTIFY ORDER © Dbishoplegal
GRANTING DEFENDANTS HERNANDEZ'S 19743 First Avenue South
MOTION FOR SUMMARY JUDGMENT Normandy Park, WA 98148-2401
PAGE 3 of 7 Tel: (206) 592-9000

Fax: (206) 592-9001
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uninsured and may be headed for bankruptcy regardless of any judgment against them in this
case,” and their attorney is attempting to withdraw as their counsel of record.®
III. STATEMENT OF ISSUES
Whether Plaintiff’s request for discretionary review under RAP 2.3 (b) (4) and for a
tinding under RAP 2.2 (d) that there is no just reason to delay appeal of the summary judgment
dismissal of Plaintiff’s claims against Defendants Hernandez should be granted where there are
conflicting appellate court decisions of controlling Washington law including Frobig v. Gordon,
124 Wn.2d 732, 881 P.2d 226 (1994) and Oliver v. Cook, 194 Wn. App. 532, 377 P.3d 265 (Div.
2.2016), and where forcing Plaintiff to proceed to judgment against the remaining Defendants
Gonzalez, who are insolvent and uninsured, speak limited English, and are likely to proceed pro
se, would be a vast and futile waste of resources of both the Court and the 78-year-old Plaintiff.
IV. EVIDENCE RELIED ON
In support of his motion, Plaintiff relies on the report of proceedings herein and the
pleadings and papers on file herein, including:
o Plaintiff’s Response to Defendants Hernandez’s Motion for Summary Judgment, with the
declaration in support and exhibits thereto;
¢ Plaintiff’s Motion for Reconsideration;
o Plaintiff’s Reply to Defendants Hernandez’s Response to Plaintiftf’s Motion for
Reconsideration with the declaration in support and exhibits thereto; and

o The Declaration of Derek K. Moore in support of this motion, with exhibits thereto.

® See Declaration of David Gonzalez Sandoval and exhibits thereto submitted in support of Defendants Gonzalez
and Martinez Response to Motion for Summary Judgment and Motion to Join.

© See “Notice of Withdraw” [sic] of Cassandra Lopez de Arriaga filed December 2, 2019. Plaintiff submits that the
requirements for her withdrawal under CR 71 have not yet been met. However, if she successfully withdraws,
unless Plaintift’s requested relief is granted, Plaintiff will be forced to try a case to judgment against insolvent, pro
se, defendants with limited English ability.

PLAINTIFF'S MOTION TO CERTIFY ORDER © bishoplegal
GRANTING DEFENDANTS HERNANDEZ'S 19743 First Avenue South
MOTION FOR SUMMARY JUDGMENT Normandy Park, WA 98148-2401
PAGE 4 of 7 Tel: (206) 592-9000

Fax: (206) 592-9001




V. AUTHORITY

Plaintiff seeks certification to the Supreme Court of Washington or the Washington Court
of Appeals under Rule of Appellate Procedure 2.3 (b)(4). which provides for discretionary
review where:

The superior court has certified, or that all parties to the litigation have stipulated,

that the order involves a controlling question of law as to which there is

substantial ground for a difference of opinion and that immediate review of the

order may materially advance the ultimate termination of the litigation.

RAP 2.3 (b)(4). In this case, there is a controlling question of Jaw as to whether landlords such
as Defendants Hernandez owe duties to invitees on premises such as Plaintiff as described in the
2016 case of Oliver v. Cook, 194 Wn. App. 532, 545, 377 P.3d 265 (Div. 2, 2016) and under
longstanding premises liability law including Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d
43,51,914 P.2d 728 (1996), or whether there is a ““dog bite exception to ordinary premises
liability rules” under Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1994) that would apply
not only to the pit bull, but to the flimsy weather-beaten fence that was inadequate to contain the
animal. This split in authority demonstrates there is a substantial ground for difference of
opinion on this issue.

Immediate review of the order dismissing Plaintiff’s claims against Defendants
Hernandez will materially advance the ultimate termination of this litigation. It would be a vast
and futile waste of resources ot both this Court and the 78-year-old Plaintitt to torce her to
procced to trial and final judgment against the remaining Defendants Gonzalez, who are
insolvent and uninsured, speak limited English, and are likely to proceed pro se, in order to
appeal the dismissal of her claims against Defendants Hernandez, who have insurance and assets

available for Plaintiff to recover. A successful appeal would also likely result in a settlement

without the need for any trial in this matter.

PLAINTIFF’S MOTION TO CERTIFY ORDER ©® bishoplegal
GRANTING DEFENDANTS HERNANDEZ'S 19743 First Avenue South
MOTION FOR SUMMARY JUDGMENT Normandy Park, WA 98148-2401
PAGE 5 ot 7 Tel: (206) 592-9000

Fax: (206) 592-9001
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Plaintiff also seeks a written finding that there is no just reason to delay appeal under

RAP 2.2 (d), which provides:

Multiple Parties or Multiple Claims or Counts. In any case with multiple parties
or multiple claims for relief, or in a criminal case with multiple counts, an appeal
may be taken from a final judgment that does not dispose of all the claims or
cents as to all the parties, but only after an express direction by the trial court
fc__>ntry of judgment and an express determination in the judgment,

supported by written findings, that there is no just reason for delay. The

findings mav be made at the time of entry of judgment or thereafter on the

court’s own motion or on motion of any party. The time for filing notice of appeal
begins to run from the entry of the required findings. In the absence of the
required findings, determination and direction, a judgment that adjudicates less
than all the claims or counts, or adjudicates the rights and liabilities of less than
all the parties, is subject only to discretionary review until the entry of a final
judgment adjudicating all the claims, counts, rights, and liabilities of all the

parties.

RAP 2.2 (d) (emphasis added). For the reasons described above, as well as Plaintiff"s advanced
age, such written findings are appropriate. This Court has already entered final judgment with
respect to Plaintiff’s claims against Defendants Hernandez. Since the Court has not ruled on
Plaintiff’s Motion for Reconsideration, which was noted for October 10. 2019, entry of an order

with these written findings is necessary to avoid any argument about timeliness of the notice of

appeal.

VI. CONCLUSION

For the aforesaid reasons, Plaintiff respectfully requests that this Court certify the
summary judgment dismissal of her claims against Defendants Hernandez for discretionaryj

review under RAP 2.3 (b) (4) and for a finding under RAP 2.2 (d) that there is no just reason toj

delay appeal.
1

I

PLAINTIFF'S MOTION TO CERTIFY ORDER
GRANTING DEFENDANTS HERNANDEZ’S
MOTION FOR SUMMARY JUDGMENT
PAGE 6 of 7

© bishoplegal

19743 First Avenue South
Normandy Park, WA 98148-2401
Tel: (206) 592-9000
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Dated this 3" day of January, 2020.

PLAINTIFF'S MOTION TO CERTIFY ORDER
GRANTING DEFENDANTS HERNANDEZ’S
MOTION FOR SUMMARY JUDGMENT
PAGE 7 of 7

BISHOP LEGAL
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Derek K. Moore
WSBA No. 37921
Attorney tor Plaintitf

® bishoplegal

19743 First Avenue South
Normandy Park, WA 981482401
Tel: (206) 592-9000

Fax: (206) 592-9001
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Civil Motions Calendar

Date of Motion: January 15, 2020 at 9:30 a.m.
With Oral Argument

Nonmoving Party

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
No. 18-2-08290-31

Plaintiff,
DEFENDANTS HERNANDEZ’S
VS. RESPONSE TO PLAINTIFF’S MOTION
TO CERTIFY ORDER GRANTING
DAVID GONZALEZ SANDOVAL, DEFENDANTS HERNANDEZ’S

ALEJANDREA MARTINEZ, and the marital MOTION FOR SUMMARY JUDGMENT
community comprised thereof, and ERNESTO
HERNANDEZ, TERI HERNANDEZ and the
marital community comprised thereof,

Defendants.

l. RELIEF REQUESTED
Defendants Hernandez, through undersigned counsel, respectfully requests this Court
deny Plaintiff’s Motion to Certify Order Granting Defendants Hernandez’s Motion for
Summary Judgment (“Plaintiff’s Motion”).
I1. STATEMENT OF FACTS
This lawsuit arises from a dog bite incident that occurred on May 8, 2018, in Arlington,

Washington. Defendants, Ernesto and Teri Hernandez, owned a property located at 6507 204"

TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO 901 5thIAVE”Ue' Ste 830
PLAINTIFF’S MOTION TO CERTIFY ORDER Tséﬁ‘.té'o\é\;’gziilgéo
GRANTING DEFENDANTS HERNANDEZ’S FAX: (855) 830-3808

MOTION FOR SUMMARY JUDGMENT -1 Employees of the Corporate Law Department

State Farm Mutual Automobile Insurance Company
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Street NE in Arlington, Washington. Defendants, David Gonzalez Sandoval and Alejandra
Martinez (“Codefendants™), rent the property from Defendants Hernandez and have resided on
the property for approximately four years. Codefendants owned a dog and kept the dog in a
fenced area on the property. Plaintiff, Maria Saralegui Blanco, went to Codefendants’ home, and
was bitten by their dog after he escaped from the fenced area.

The dog was not owned, kept or harbored by Defendants Hernandez. Defendants
Hernandez did not reside on or near the rental property. When Codefendants moved into the
home, they did not own the dog involved in the subject incident. Codefendants purchased the
dog without any involvement or influence from Defendants Hernandez and Defendants
Hernandez never helped care for the dog after its purchase. The dog involved in the subject
incident was owned and cared for by Codefendants only. The dog never exhibited vicious or
aggressive behavior, nor were any complaints received from any neighbors about the dog.
Codefendants installed a wire fence on their own approximately one year prior to the incident
and the dog had not escaped prior to the subject incident.

Defendant Hernandez moved for summary judgment on the basis that Defendants
Hernandez are not liable under Washington statutes, common law strict liability, and under
premise liability, citing multiple case law. On September 10, 2019, Judge Ellis considered all
the pleadings and heard oral arguments from all parties. After all parties rested, Judge Ellis
granted Defendants Hernandez’s Motion for Summary Judgment and provided a detailed
explanation for her finding, including her analysis of Oliver v. Cook and Plaintiff’s premise

liability theory. Subsequently, Plaintiff filed a Motion for Reconsideration and the present

motion.
TODD A. BOWERS & ASSOCIATES
DEFENDANTS HERNANDEZ’S RESPONSE TO 901 5th Avenue, Ste 830
PLAINTIFF’S MOTION TO CERTIFY ORDER Tséﬁﬁgo‘g?ﬁs;ggo
GRANTING DEFENDANTS HERNANDEZ’S FAX. (855) 830.3808
MOTION FOR SUMMARY JUDGMENT - 2 Employees of the Corporate Law Department

State Farm Mutual Automobile Insurance Company




10

11

12

13

14

15

16

17

18

19

20

21

22

23

1. ISSUE PRESENTED

Whether Plaintiff’s Motion should be denied where there is no substantial ground for a

difference of opinion on whether a landlord is liable to a tenant’s guest.
IV. EVIDENCE RELIED UPON

Defendants Hernandez rely on the pleadings and filings and the declaration of counsel,

attached for the court’s convenience hereto as Appendix A.
V. ARGUMENT

A There Is No Controlling Question Of Law Where There Is Substantial

Ground For A Difference Of Opinion.

RAP 2.3(b)(4) requires the order involve a “controlling question of law as which there is
a substantial ground for a difference of opinion. . . .” In this case, there is no difference of
opinion as the law is well settled regarding a landlord’s liability for a dog bite and a landlord’s
duty to the guests of his tenants. Further, the cases that Plaintiff cites to do not create a question
of law that could lead to a difference of opinion. The Degel v. Majestic Mobile Manor Inc. case
involved a landlord’s duty to the tenants. Degel v. Majestic Mobile Manor, Inc., 129 Wash.2d
43, 50, 914 P.2d 728 (1996). In Oliver v. Cook, there was no landlord liability analysis. It was
strictly whether a land owner owed his invitee a duty. Oliver v. Cook, 194 Wash.App. 532, 543-
45, 377 P.3d 265, 267 (2016). The courts are clear that only the owner of a dog can be held
liable for any injuries caused and have in fact rejected “alternative theories of liability” —
including premises liability — for dog bite injuries. Briscoe v. McWilliams, 176 Wn. App. 1010
(2013).

Judge Ellis considered these cases in making her decision and provided her analysis to

the parties prior to ruling, albeit Judge Ellis would be in a better position to recall the full details
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO 90; 5thIA\</e\?Aue§§§% 230
PLAINTIFF’S MOTION TO CERTIFY ORDER T;ﬁ‘,té'%) 5215000
GRANTING DEFENDANTS HERNANDEZ’S FAX: (855) 830-3808

MOTION FOR SUMMARY JUDGMENT - 3 Employees of the Corporate Law Department

State Farm Mutual Automobile Insurance Company
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of her decision. There is no difference in opinion as to a landlord’s liability, especially involving
a dog bite case. Therefore, Plaintiff’s motion should be denied.
VI. PROPOSED ORDER

A proposed form of Order is attached hereto as Appendix B.

DATED this _ _day of January, 2020.

TODD A. BOWERS & ASSOCIATES

By:
{ los, WSBA #53917
) ‘endants Hernandez
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’S RESPONSE TO 901 5‘*‘}“\;‘2’@93566 330
PLAINTIFF’S MOTION TO CERTIFY ORDER TSECEF‘(;’O@ 2155000
GRANTING DEFENDANTS HERNANDEZ’S FAX. (855) 830-3808
MOTION FOR SUMMARY JUDGMENT - 4 Employees of the Corporate Law Department

State Farm Mutual Automobile Insurance Company
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DECLARATION OF SERVICE

I hereby declare under the penalty of perjury under the laws of the State of Washington
that I have served a true and correct copy of the foregoing, except where noted, upon the
individual(s) listed by the following means:

Snohomish County Superior Court Clerk
3000 Rockefeller Ave, M/S 605
Everett, WA 98201

[X] UPS Overnight

Civil Motions Judge

Snohomish County Superior Court
3000 Rockefeller Ave, M/S 502
Everett, WA 98201

[X] FedEx Overnight

Derek K. Moore

Bishop Legal

19743 1st Avenue S
Normandy Park, WA 98148
derek@bishoplegal.com

[X] U.S. Postal Service (First Class)

Cassandra Lopez de Arriaga
Cassandra Lopez de Arriaga Law Firm
1812 Hewitt Ave, Ste 204

Everett, WA 98201
cassandralopezlaw(@gmail.com

[X] U.S. Postal Service (First Class)

DATED: January 8, 2020 By:
Name:
Title: Legal Secretary
TODD A. BOWERS & ASSOCIATES

DEFENDANTS HERNANDEZ’'S RESPONSE TO 901S SthlAV\jv“X%gﬁ%i”
PLAINTIFF’S MOTION TO CERTIFY ORDER Tgit,t(;’o 6) 5215000
GRANTING DEFENDANTS HERNANDEZ’S FAX. (855) 830-3808
MOTION FOR SUMMARY JUDGMENT - 5 Employces of the Corporate Law Department

State Farm Mutual Automobiie Insurance Company
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
Plaintiff,
VS.
DAVID GONZALEZ SANDOVAL,

ALEJANDREA MARTINEZ, and the marital
community comprised thereof, and ERNESTO

No. 18-2-08290-31

DECLARATION OF OFELIA
GRANADOS IN SUPPORT OF
DEFENDANT HERNANDEZ’S
RESPONSE TO PLAINTIFF’S MOTION
TO CERTIFY ORDER GRANTING
DEFENDANT HERNANDEZ’S MOTION

HERNANDEZ, TERI HERNANDEZ and the FOR SUMMARY JUDGMENT
marital community comprised thereof,
Defendants.
Ofelia A. Granados declares as follows:
1. I am over the age of 18, have personal knowledge of all facts contained in this

Declaration, and am competent to testify as a witness to those facts.

2. I am an attorney with Todd A. Bowers & Associates, the attorneys of record for

Defendants Ernesto and Teri Hernandez in the above-captioned matter.

DECLARATION OF OFELIA GRANADOS IN
SUPPORT OF DEFENDANT HERNANDEZ’S
RESPONSE TO PLAINTIFF’'S MOTION TO
CERTIFY ORDER GRANTING DEFENDANT
HERNANDEZ’S MOTION FOR SUMMARY
JUDGMENT -1

TODD A. BOWERS & ASSOCIATES
901 5th Avenue, Ste 830
Seattle, WA 98164
TEL: (206) 521-5000
FAX: (855) 830-3808
Employees of the Corporate Law Department
State Farm Mutual Automobile Insurance Company




10

11

12

13

14

15

17

18

19

20

21

22

23

3. Attached hereto as the following exhibits and incorporated herein by reference is
a true and correct copy of the following documents:
Exhibit 1: Defendants Hernandez’s Motion for Summary Judgment, as
previously filed, not including the declarations in support of the motion;
Exhibit 2: Defendants Hernandez’s Motion Reply In Support of Summary
Judgment;
Exhibit 3: Defendants Hernandez’s Response to Plaintiff’s Motion for
Reconsideration;
[ declare under the penalty of perjury of the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge.

DATED this __ , day of January, 2020 at Seattle, Washington.

i s, WSBA #53917

TODD A. BOWERS & ASSOCIATES

DECLARATION OF OFELIA GRANADOS IN 901 2th Avenue, Sie 830

SUPPORT OF DEFENDANT HERNANDEZ'S TBL+ (306) 521-5000

RESPONSE TO PLAINTIFF’S MOTION TO FAX: (855) 830-3808

CERTIFY ORDER GRANTING DEFENDANT Employees of the Corporate Law Department
HERNANDEZ’S MOTION FOR SUMMARY State Farm Mutual Automobile Insurance Company

JUDGMENT -2
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MARIA JESUS SARALEGUI BLANCO,
Plaintiff,

VS.
DAVID GONZALEZ SANDOVAL,
ALEJANDREA MARTINEZ, and the marital
community comprised thereof, and ERNESTO
HERNANDEZ, TERI HERNANDEZ and the
marital community comprised thereof,

Defendants.

THIS MATTER, having come on duly for hearing of Plaintiff’s Motion to Certify Order
Granting Defendants Hernandez’s Motion for Summary Judgment, Defendants Hernandez’s

response thereto, with its documents therein, if any, as well as any and all documents on file

with the Court, it is hereby

ORDERED, ADJUDGED and DECREED that that Plaintiff’s Motion to Certify Order

No. 18-2-08290-31

[PROPOSED] ORDER DENYING
PLAINTIFF’S MOTION TO CERTIFY
ORDER GRANTING DEFENDANT
HERNANDEZ'S MOTION FOR
SUMMARY JUDGMENT

Granting Defendants Hernandez’s Motion for Summary Judgment be DENIED.

[PROPOSED] ORDER DENYING PLAINTIFF’S
MOTION TO CERTIFY ORDER GRANTING
DEFENDANT HERNANDEZ'S MOTION FOR
SUMMARY JUDGMENT -1

TODD A. BOWERS & ASSOCIATES
901 5th Avenue, Ste 830
Seattle, WA 98164
TEL: (206) 521-5000
FAX: (855) 830-3808
Employees of the Corporate Law Department
State Farm Mutual Automobile Insurance Company
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DATED this day of , 2020

JUDGE
Presented by:

TODD A. BOWERS & ASSOCIATES

By:
Ofelia A. Granados, WSBA #53917
Attorney for Defendants Hernandez

Approved as to form and
Notice of Presentation Waived:

BISHOP LEGAL

By:
Derek K. Moore, WSBA #37921
Attorney for Plaintiff Maria J. Saralegui-Blanco

CASSANDRA LOPEZ DE ARRIAGA LAW

By:

Cassandra Lopez de Arriaga, WSBA# 34318
Attorney for Codefendants Gonzalez and Martinez

TODD A. BOWERS & ASSOCIATES

[PROPOSED] ORDER DENYING PLAINTIFF’S 901 ot Aveniue, Ste 830
MOTION TO CERTIFY ORDER GRANTING TEL: (206) 521-5000
DEFENDANT HERNANDEZ'S MOTION FOR FAX: (855) 830-3808
SUMMARY JUDGMENT -2 Employees of the Corporate Law Department

State Farm Mutual Automobile Insurance Company
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Hon. Janice Ellis

: To Be Determined
With Oral Argument
Moving Party

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31

Plaintiff, PLAINTIFF’S REPLY TO

VS. DEFENDANTS HERNANDEZ’S
RESPONSE TO PLAINTIFF’S

DAVID GONZALEZ SANDOVAL, MOTION TO CERTIFY ORDER
ALEJANDRA MARTINEZ, and the marital GRANTING DEFENDANTS
community comprised thereof, and HERNANDEZ’S MOTION FOR
ERNESTO HERNANDEZ, SUMMARY JUDGMENT
TERI HERNANDEZ and the marital
community comprised thereof,

Deferdants.

Comes now Plaintiff Maria Saralegui Blanco in strict Reply to Defendants Hernandez’s
Response to Plaintiff’s Motion to Certify Order Granting Defendants Hernandez’s Motion for
Summary Judgment as follows:

As described in Plaintiff’s opening brief in her Motion to Certify, Certification is to the
appellate Courts is appropriate under RAP 2.3 (b) (4) and RAP 2.2 (d). Defendants Hernandez
fail to show, or even argue, that justice would be served by further delay in this matter by forcing
78 year-old plaintiff Maria Blanco to take this case to a trial against the uninsured, insolvent, and
likely pro se dog-owner defendants Gonzalez before she can have the dismissal of her claims

against Defendants Hernandez heard on appeal.

PLAINTIFF’S REPLY TO DEFENDANTS bishoy

HERNANDEZ’S RESPONSE TO PLAINTIFF’S 19743 First Avenue soutn
MOTION TO CERTIFY ORDER GRANTING Normandy Park, WA 98148-2401
DEFENDANTS HERNANDEZ*S MOTION FOR Tel: (206) 592-9000

SUMMARY JUDGMENT -- PAGE 1 of 5 Fax: (206) 592-9001
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As previously briefed, Ms. Blanco was viciously attacked and bitten by a pit bull on
Defendants Hernandez’s property. Facts support Plaintiff’s claims that Defendants Hernandez
knew that their tenants kept a pit bull on the premises, and that they knew or should have known
that the chewed-up, weathered, short fence was insufficient to contain the animal. Pit bulls are a
known dangerous breed with a propensity to attack without warning and without prior incident.
Moreover, evidence and inferences therefrom in Plaintiff’s favor as required on summary
judgment, show that the dog was known to exhibit aggressive behavior. This includes the
testimony of Elvia Sandoval as well as other Jehovah’s witnesses who met with her for Bible
study. Plaintiff’s claims against Defendants Hernandez include claims brought under premises
liability theories that were recognized by Division 2 in Oliver v. Cook, 194 Wn. App. 532, 377
P.3d 265 (Div. 2, 2016).

As discussed in Plaintiff’s Response to Defendants Hernandez’s Motion for Summary
Judgement, the Oliver court found that the landlord, defendant Eugene Mero, owed duties of a
possessor of land to the plaintiff, Steven Oliver, who was an invitee on premises, and that dog
owned by tenant and co-defendant Henry Cook was a condition of the land. Oliver, 194 Wn.
App. at 544. (“Here, [the dog] Scrappy is the relevant “condition” on the land.”) The Oliver
court discussed both Frobig and Shafer and found that they were dispositive only of strict
liability claims, and that a separate analysis was required for premises liability theories:

The scope of a landlord’s duties in a dog bite case under premises liability is a

question of first impression in Washington. Prior case law in Washington has

focused exclusively on the common law theory of strict liability for a dog bite.

Here, however, Oliver does not claim strict liability but, instead, he argues a

theory of premises liability. Although Washington courts have not yet applied

premises liability to a dog bite case, many other states have. These states have

made it clear that premises liability applies in dog bite case ~ nd involves a
separate analysis from the common law, strict liability theory.

PLAINTIFF’S REPLY TO DEFENDANTS bishoy

HERNANDEZ’S RESPONSE TO PLAINTIFE’S 19743 First Avenue soutn
MOTION TO CERTIFY ORDER GRANTING Normandy Park, WA 98148-2401
DEFENDANTS HERNANDEZ’S MOTION FOR Tel: (206) 592-9000

SUMMARY JUDGMENT -- PAGE 2 of § Fax: (206) 592-9001
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Oliver v. Cook, 194 Wn. App. at 543 (citations to out-of-state case in footnote 9 omitted). The
Oliver court distinguished Frobig and Shafer as follows:

We note that all of the Washington cases addressing dog bite liability appear to

address only the common law rules for animal attacks. At common law, only the

owner, keeper, or harborer of a dangerous animal is strictly liable for injuries the

animal causes. See, e.g., Frobig v. Gordon, 124 Wn.2d 732, 735, 881 P.2d 226

(1994); Shafer v. Beyers, 26 Wn. App. 442, 44647, 613 P.2d 554 (1980). But this

common law theory is separate from premises liability. As discussed above, other

states recognize that strict liability for dog bites is a separate theory from premises

liability. In other words, strict liability is not the only cause of action for a

dog bite. Nor is there a dog bite exception to ordinary premises liability rules.
Oliver v. Cook, 194 Wn. App. at 545 (emphasis added). While not discussed in Oliver,
Clemmons v. Fidler, 58 Wn. App. 32, 791 P.2d 257 (Div. 2, 1990) is among the Frobig and
Shafer line of cases that the Oliver court distinguished.

In Defendants Hernandez’s Response to Plaintiff’s Motion to Certify, they cite — for the
first time — the Unpu™ """ ed Division 1 opinion of Briscoe v. McWilliams, 196 Wn. App. 100
(Div. 1, 2013). Defendants Hernandez failed to identify this case as unpublished as required by
GR 14.1. They also failed to point out that the unpublished Briscoe “decision has no
precedential value, is not binding on any court, and is cited only for such persuasive value as the
court deems appropriate” as Division 3 requires when citing unpublished opinions. Crosswhite v.
Dep’t of Soc. & Health Servs., 197 Wn. App. 539, 544,389 P.3d 731 (Div. 3, 2017)."

To the extent the merits of Briscoe is considered, it is not persuasive in its reasoning

under either its facts or under the law. In Briscoe, the lease prohibited pets, and the landlord

defendant Victor Greer had no knowledge that his tenant Randall Mc Williams had a pit bull on

I Division 2 disagrees and has found it sufficient to simply identify a case as unpublished. Karanjah v. Dep't of Soc.
& Health Servs., 199 Wn. App. 903, 912—13, 401 P.3d 381 (Div. 2, 2017) (“based on the plain language of GR
14.1(a), a party may cite an unpublished case from this court and merely identify it as unpublished. Nothing more is
required.” By not identifying it as unpublished, Defendants Hernandez failed to comply with GR 14 under either
standard.

PLAINTIFF’S REPLY TO DEFENDANTS bishoj

| HERNANDEZ’S RESPONSE TO PLAINTIFF’S 19743 First Avenue soun
‘ MOTION TO CERTIFY ORDER GRANTING Normandy Park, WA 98148-2401
DEFENDANTS HERNANDEZ’S MOTION FOR Tel: (206) 592-9000

SUMMARY JUDGMENT -- PAGE 3 of 5 Fax: (206) 592-9001
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the premises. Id. The pit bull in Briscoe was not even the tenant’s dog, but the belonged to the
tenant’s brother. Further, defendant tenant McWilliams had mis-informed defendant landlord
Greer that the subject apartment would be vacated the day before the subject attack. Unlike
Defendants Hernandez in this case, who knew the pit bull lived on their property and knew or
should have known of the poor condition of the fence, there was no evidence in Briscoe that the
defendant landlord Greer knew or had reason to know that there was a pit bull on premises,
especially after having been told the premises had been vacated. Regarding the law, Briscoe
relied heavily on the opinion of Division 2 in Clemmons, as well as on Frobig, which were both
distinguished by the Oliver court as discussed above. Under the jurisprudence of Division 2 set
forth in Oliver, Clemmons would not be considered good law and Frobig would not preclude Ms.
Blanco’s premises liability claims in this case. This obviously constitutes a controlling question
of law in this case for which there are substantial grounds for differences of opinion as to
whether Ms. Blanco’s claims should proceed under Oliver, or whether there is “a dog bite
exception to ordinary premises liability rules™ in this case that would preclude not only
Defendants Hernandez’s responsibilities for the dog but their responsibility for the defective,
weather-beaten and chewed up fence, which they knew or should have known about, and which
resulted in Ms. Blanco’s horrific injuries.

Plaintiff respectfully reiterates her requests that this Court certify the summary judgment
dismissal of her claims against Defendants Hernandez for discretionary review under RAP 2.3
(b) (4) and far a finding under RAP 2.2 (d) that there is no just reason to delay appeal.

1/

1

2 Oliver v. Cook, 194 Wn. App. at 545

PLAINTIFF’S REPLY TO DEFENDANTS b|Sh0|

HERNANDEZ’S RESPONSE TO PLAINTIFF’S 19743 First Avenue >outn
MOTION TO CERTIFY ORDER GRANTING Normandy Park, WA 98148-2401
DEFENDANTS HERNANDEZ’S MOTION FOR Tel: (206) 592-9000

SUMMARY JUDGMENT -- PAGE 4 of 5 Fax: (206) 592-9001
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WASHINGTON STATE SUPERIOR COURT FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO, Case No. 18-2-08290-31
Plaintiff,
Vvs. CERTIFICATE OF SERVICE
DAVID GONZALEZ SANDOVAL et al,
Defendants.

I certify that on today’s date I served via U. S. Mail, postage prepaid to:

Ofelia A. Granados Cassandra Lopez de Arriaga
Todd A. Bowers & Associates 1812 Hewitt Ave., Ste 204
901 5th Avenue, Ste 830 Everett, WA 98201

Seattle, WA 98164
the following document(s):

e PLAINTIFF’S REPLY TO DEFENDANTS HERNANDEZ’S RESPONSE TO
PLAINTIFF’S MOTION TO CERTIFY ORDER GRANTING DEFENDANTS
HERNANDEZ’S MOTION FOR SUMMARY JUDGMENT;

e Certificate of Service.

Dated this /_Br(‘lay of ];au», 9 , 2020.
BISHOP LEQA{

/".ﬁ-‘:" S
Derek K. Moore, WSBA No. 37921

Attorney for the Plaintiff

CERTIFICATE OF SERVICE ® Dbishoplegal
_ 19743 Fitst Avenue South
PAGE 1of1 Normandy Park, WA 98148-2401

Tel: (206) 592-9000
Fax: (206) 592-9001
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Snohomish County Cause No. 18-2-08290-31
February 10, 2020
Page 2 of 2

Although Plaintiff’s counsel seeks oral argumeht on their Certification Motion, that is
neither customary, nor necessary. Ihave therefore ruled on the motion without oral argument.
As the enclosed Order indicates, I decline to certify this case for appeal under RAP 2.2(d).

I believe these actions complete the matters pending before the court.
Very truly yours,
Janice E. Ellis

cc: Court File




|, Victoria Banks, certify that | mailed a copy of the foregoing letter via U.S. Mail to the below indicated
people on February 11, 2020.

Signedon 13 dayof _ Ll ies n , 2020, at Everett WA

o v
e gl oA

Victoria Banks

Mr. Derek Moore

Bishoplegal X
19743 First Ave South

Seattle, WA 98164

Ms. Ofelia Granados
Todd A. Bowers & Assoc.
901 5% Ave., Suite 830
Seattle, WA 98164

Ms. Lopez de Arriaga-Shaw
1812 Hewitt Ave., Suite 204
Everett, WA 98201
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SUPERIOR COURT OF WASHINGTON
FOR SNOHOMISH COUNTY

MARIA JESUS SARALEGUI BLANCO,

Plaintiff, Cause No. 18-2-08290-31

V. ORDER DENYING PLAINTIFE’S |

MOTION FOR RECONSIDERATION
DAVID GONZALES SANDOVAL,

ALEJANDRA MARTINEZ, and the marital
community comprised thereof, and
ERNESTO HERNANDEZ, TERI
HERNANDEZ, and the marital community
comprised thereof,

Defendants.

This matter came before the Court on Plaintiff’s Motion for Reconsideration. The

| Motion for Reconsideration was timely filed, but not calendared. The Court became aware of

the motion in January, 2020. The court has, since that time, reviewed the Motion for
Reconsideration, the Response, Reply, and the October 4, 2019 Declaration of Derek Moore

(Dkt No. 27). Having the considered the position of the parties and being fully apprised,

NOW, THEREFORE, the Court DENIES the Motion for Reconsideration.

Dated this 4J7day of '%«,/%,@w{,!/ ,2020.

N {?/M}f (ﬂ Z"\

Judge Janice E. Ellis

ORDER ON MOTION FOR

RECONSIDERATION
" Page |




|, Victoria Banks, certify that | mailed a copy of the foregoing order via U.S. Mail to the below indicated
people on February 11, 2020. ‘

.d/,‘ ‘
Signed on __ I} day of __f¢Uvy.r v r;f , 2020, at Everett WA

¢

A 7
W D ara Xia A2

Victoria Banks

Mr. Derek Moore
Bishoplegal

19743 First Ave South
Seattle, WA 98164

Ms. Ofelia Granados
Todd A. Bowers & Assoc.
901 5% Ave., Suite 830
Seattle, WA 98164

Ms. Lopez de Arriaga-Shaw
1812 Hewitt Ave., Suite 204
Everett, WA 98201










l, Victoria Banks, certify that | mailed a copy of the foregoing order via U.S. Mail to the below indicated
~ people on February 11, 2020.

Signedon_/f __ dayof _&bas g , 2020, at Everett WA
"§/'

Victoria Banks

Mr. Derek Moore
Bishoplegal

15743 First Ave South
Seattle, WA 98164

Ms. Ofelia Granados
Todd A. Bowers & Assoc.
901 5t Ave., Suite 830
Seattle, WA 98164

Ms. Lopez de Arriaga-Shaw
1812 Hewitt Ave,, Suite 204
Everett, WA 98201




TODD A. BOWERS & ASSOCIATES
March 24, 2020 - 2:58 PM

Transmittal | nformation

Filed with Court: Supreme Court
Appellate Court Case Number: 98221-0
Appellate Court Case Title: Maria Jesus Saralegui Blanco v. David Gonzalez Sandoval et al.

Superior Court Case Number:  18-2-08290-9

The following documents have been uploaded:

« 982210 Answer_Reply 20200324145231SC442373 5171.pdf
This File Contains:
Answer/Reply - Answer to Motion for Discretionary Review
The Original File Name was MOT - DEF ans PLT motion for review.pdf
« 982210 Answer_SOG for_Direct Review_20200324145231SC442373 1710.pdf
This File Contains:
Answer to Statement of Grounds for Direct Review
The Original File Name was MOT - DEF ans to PLT Satement.pdf

A copy of the uploaded files will be sent to:

cassandral opezlaw@gmail.com
derek @bishoplegal .com
margarita@bishoplegal.com
monicaroberts.xicO@statefarm.com
owen@laurashaverlaw.com

Comments:
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Filing on Behalf of: Ofelia Ashanti Granados - Email: ofelia.granados.fOko@statefarm.com (Alternate Email:
ofelia.granados@statefarm.com)
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Sedttle, WA, 98164

Phone: (206) 521-5000

Note: The Filing Id is 20200324145231SC442373



	MOT - DEF ans PLT motion for review - cover
	MOT - Table of Contents (motion for review)
	MOT - Table of Authorities (motion for review)
	MOT - DEF ans PLT motion for review - brief
	MOT - Appendix Index
	1 - Complaint
	2 - DECL - ernesto hernandez
	3 - DECL - teri hernandez
	4 - DECL - david sandoval
	5 - DEF MSJ
	6 - PLT resp DEF MSJ
	7 - DEF MSJ Reply
	8 - Order Granting Hernandez MSJ
	9 - PLT MOT for Reconsideration
	10 - MOT - DEF response reconsid
	11 - PLT reply reconsideration
	12 - PLT MOT to certify
	13 - MOT - DEF response certify
	14 - PLT reply cert
	15 - LTR from Judge with Orders




