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I. INTRODUCTION 

In Washington, the common law tort of tortious interference 

with a dead body recognizes that the next of kin are charged with 

honoring and carrying out the burial rights of the dead and that the 

interference with that charge may cause emotional distress. 

Standing to allege this tort has been limited to the next of kin. In the 

more than 100 years since Washington recognized tortious 

interference with a dead body, no case has expanded standing for 

tortious interference with a dead body beyond the next of kin. 

In this case, based on passing references to standing in 

recent cases, the United Stated District Court in the Western District 

has certified two questions for this Court as it relates to standing and 

tortious interference with a dead body: 

(1) Whether only those individuals identified as "next of 
kin" as defined by RCW 68.50.160 at the time of a 
decedent's death have standing to bring a claim for 
tortious interference with a corpse? 

(2) If the answer to the above question is "no," whether 
plaintiff, the decedent's brother, is within the class of 
plaintiffs that may bring a claim for tortious interference 
with a corpse? 
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The answer to the first question is "yes." Only the next of kin, 

i.e. those charged with burial of the deceased, have standing in 

Washington. 

Because the answer to the first question is "yes", the answer 

to the second question is moot. Regardless, if the answer to the 

second question is "no," as a brother who had no responsibility for 

his deceased brother's remains, the Plaintiff is not within the class of 

persons who may bring such a claim. Consistent with well-settled tort 

law in Washington, standing should only be extended to foreseeable 

plaintiffs. In this context, foreseeable plaintiffs are, based on the 

caselaw, only the next of kin - those who are responsible for the 

burial of the deceased. Here, where the deceased's surviving wife 

was vested with and took charge of his remains, the Plaintiff should 

not have standing to bring a tort for interfering with the deceased's 

corpse. Thus, the Court should not extend standing to include the 

Plaintiff in this case. 

II. CERTIFIED QUESTIONS 

1. Whether only those individuals identified as "next of kin" as 

defined by RCW 68.50.160 at the time of a decedent's death have 

standing to bring a claim for tortious interference with a corpse? 
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2. If the answer to the above question is "no," whether plaintiff, 

the decedent's brother, is within the class of plaintiffs that may bring 

a claim for tortious interference with a corpse? 

Ill. STATEMENT OF THE CASE 

A. Factual Background 

The Plaintiff is the brother of Bradley Ginn, Sr. Docket #1 ,i 2. 

On July 31, 2018, Bellingham Fire Department paramedics 

responded to a medical incident involving Mr. Ginn. Id. ,i 5. The 

paramedics transported Mr. Ginn to the hospital for medical 

treatment but he tragically passed away in the ambulance during the 

transport. Id. The hospital told the paramedics that they would not 

accept or store Mr. Ginn's body. Id. ,i 6. Not having anywhere else to 

take the body, the paramedics transported Mr. Ginn's body to the 

Bellingham Fire Department to await the retrieval of Mr. Ginn's body 

by a funeral home. See Dkt. #1 ,i 6. At the fire station, the medics 

proceeded to perform a medical procedure, known as an 

endotracheal intubation, on Mr. Ginn. See Id. ,i 9. The procedure was 

' 
performed several times by several employees of the Bellingham 

Fire Department. Id. 
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It is undisputed that Mr. Ginn was married to Jai Ginn when 

he died. Docket #14 (Deposition of Robert Fox) at p. 23-24; and see 

Docket #20. Mr. Ginn and Jai Ginn had four children together. See 

Docket #14, l=x. A at 30-31. Thus, because Mr. Ginn is survived by 

his wife and children, it is undisputed that the Plaintiff is not the next 

of kin under state law and that he is in fact several steps removed 

from being the next of kin. See Id., and RCW 68.50.160(3). Jai Ginn 

filed her own lawsuit claiming damages from this incident in Federal 

Court on August 1, 2019. Docket #20 at p. 2; and Ginn v. City of 

Bellingham et. al., 19-cv-0 1204-RSL. 

It is also undisputed that the Plaintiff was not responsible for 

the cremation or burial of Mr. Ginn and that Mr. Ginn's wife, Jai Ginn, 

was responsible for his remains and burial. Id. at 69. Finally, it is 

undisputed that Mr. Ginn died without a will. Id. at 70-71 . 

B. Procedural History 

Despite not being the next of kin or having any responsibility 

over the burial or cremation of Mr. Ginn's body, on June 19, 2019, 

the Plaintiff filed this lawsuit in the United States District Court. 

Docket #1. His lawsuit presented a single claim: that City of 

Bellingham Fire Department employees tortiously interfered with Mr. 

Ginn's dead body. See Id. 
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On January 30, 2020, the City of Bellingham moved for 

summary judgment on a purely legal issue: that the Plaintiff had no 

standing to bring this suit. See Docket #13. For purposes of the 

motion, the City relied on the facts as alleged in the complaint and 

excerpts from the Deposition of Robert Fox. Docket #13 at p. 2. As 

detailed in the City's answer, the City disputed many of the facts and 

characterizations in the complaint. Docket #10. For purposes of the 

motion for summary judgment, those factual disputes were not 

relevant, and the City relied on the complaint and the Plaintiff's 

deposition. Further, in response to summary judgment, the Plaintiff 

did not dispute the facts that support the City's motion. See Docket 

#16. 

The City argued that the Plaintiff had no standing to bring a 

claim of tortious interference of a dead body under the law in 

Washington because he was not the next of kin. Docket# 13 at p. 3-

7. In response to summary judgment, the Plaintiff argued that the 

law in Washington gave him standing as a mere "relative" of the 

deceased and that his status of being several steps removed from 

the next of kin and his admitted lack of control and responsibility over 

the remains of Mr. Ginn were of no consequence. Docket #16 at p. 

3-7. In other words, the Plaintiff argued that any relative of the 
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deceased, however distant or removed from the life of the deceased, 

had standing to bring a suit. 

The United States District Court judge did not rule on the 

City's motion for summary judgment. See Docket #20. Instead, on 

April 28, 2020, the United States District Court entered an order 

certifying the two questions articulated above to this Court and 

stayed the case until the certified questions were answered. See Id. 

II. ARGUMENT 

A. Standard of Review. 

The Court reviews certified questions from the Federal Courts 

de novo. Brady v. Autozone Stores, Inc., 188 Wn .. 2d 576, 580, 397 

P.3d 120 (2017) 

B. The answer to the first question is "yes." Only the 
next of kin as defined by RCW 68.50.160 have standing 
to sue for tortious interference with a dead body. 

The Court should answer the first question in the affirmative 

for three reasons. First, the common law and statutory law 

demonstrate that standing to bring a claim of tortious interference 

with a dead body is limited to the next of kin because the next of kin 

are charged with the burial of the deceased. Second, the law in 

Washington is consistent in limiting standing to the next of kin and 
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has not been questioned or modified by recent caselaw. Third, well

settled tort principles and public policy support conferring standing 

only to the next of kin. 

1. The common law and statutory law limit 
standing to the next of kin. 

The tort of interference with a dead body allows recovery for 

mental suffering derived from the willful misuse of a body. Adams v. 

King County, 164 Wn.2d 640, 657, 192 P.3d 891 (2008), citing 

Gadbury v. Bleitz, 133 Wash.134, 233 P. 299 (1925). The action is 

based on the next of kin's interest in the proper treatment of the body 

for burial. See Adams at 657, citing Herzl Congregation v. Robinson, 

142 Wash. 469, 253 P. 654 (1927). The right to maintain such an 

action "belongs exclusively to the next of kin." Herzl Congregation at 

473; see also Koerber v. Patek, 123 Wisc. 453, 102 N.W. 40 (1904) 

(predominant authorities allow the nearest relative responsible for 

burial the right to bring a cause of action for tortious interference with 

a dead body). 

Only those who have a "peculiar interest" or a "right of 

custody" of the body for burial may maintain action for tortious 

interference with,a dead body. Gadbury at 138-139. The next of kin 

who have the right of control over a deceased body are "lawful 
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custodians" of the deceased and thus can maintain an action for 

tortious interference with the body. Wright v. Bardsley, 46 Wash. 16, 

18, 89 P. 172 (1907). In other words, those charged with "decent 

sepulture" may maintain such an action. Wright, 46 Wash. at 20. 

The caselaw recognizing the tort and enunciating the rule that 

standing to bring a claim is limited to the next of kin, is supplemented 

by statutory law which defines who may control a dead body and the 

order of the next of kin. The right to control a dead body and the 

definition of next of kin in Washington is governed by RCW 

68.50.160(3). See Adams at 657. RCW 68.50.160(3) is the state's 

"next of kin" statute and declares who has a right to control a dead 

body. It states: 

If the decedent has not made a prearrangement as 
set forth in subsection (2) of this section or the costs 
of executing the decedent's wishes regarding the 
disposition of the decedent's remains exceeds a 
reasonable amount or directions have not been given 
by the decedent, the right to control the disposition 
of the remains of a deceased person vests in, and 
the duty of disposition and the liability for the 
reasonable cost of preparation, care, and disposition of 
such remains devolves upon the following in the 
order named: 

(a) The person designated by the decedent as 
authorized to direct disposition as listed on the 
decedent's United States department of defense 
record of emergency data, DD form 93, or its successor 
form, if the decedent died while serving in military 
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service as described in 10 U.S.C. Sec. 1481(a) (1)-(8) 
in any branch of the United States armed forces, United 
States reserve forces, or national guard; 

(b) The designated agent of the decedent as 
directed through a written document signed and dated 
by the decedent in the presence of a witness. The 
direction of the designated agent is sufficient to direct 
the type, place, and method of disposition; 

(c) The surviving spouse or state registered 
domestic partner; 

(d) The majority of the surviving adult 
children of the decedent; 

( e) The surviving parents of the decedent; 

(f) The majority of the surviving siblings of 
the decedent; 

(g) A court-appointed guardian for the person at 
the time of the person's death. 

RCW 68.50.160(3) (emphasis added). Thus, unless awritten 

directive says otherwise, the right to control the remains lies with the 

spouse, then the children, and then the parents. RCW 68.50.160(3). 

Only if there is no spouse, surviving children, or surviving parents, 

do siblings of the deceased have a right to control the remains of the 

deceased. RCW 68.50.160(3)(c)-(f). The Adams court recognized 

that RCW 68.50.160(3) defined the next of kin as it relates to tortious 

interference with a dead body by citing to the statute while at the 

same time relying on Gadbury, Herzl Congregation, and Wright. 
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Adams at 657. Therefore, based on well-settled precedent in this 

state and statutory law, only the next of kin, as defined and prioritized 

in RCW 68.50.160(3), have standing to bring a claim for tortious 

interference with a dead body. 

In allowing standing to only the next of kin, Washington follows 

what has been recognized as the traditional rule. See Docket #20, 

quoting Amaker v. King County, 540 F.3d 1012 (9th Cir. 2008), 

certified question withdrawn, Amaker v. King County, 560 F.3d 1027 

(9th Cir. 2009). The traditional rule is followed by many of the states 

and is in accord with The Restatement (Second) of Torts. See 

Crawford v. J. Avery Bryan Funeral Home, 253 S.W. 3d 149, 156-

160 (Tenn.App. 2008) (explaining that many states follow the 

traditional rule) and The Restatement (Second) of Torts § 868 

(1979). The traditional rule is also standardized in American Juris 

Prudence. See 22A Am.Jur.2d Dead Bodies§ 79 (2020). 

Accordingly, because Washington follows the traditional rule 

that limits standing to the next of kin for tortious interference with a 

dead body and has done so for more than 100 years, the answer to 

the first question is "yes." 
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2. Adams, Reid and prior precedent do not call 
into question the next of kin standing rule. 

There are three primary arguments asserted by the Plaintiff 

and the District Court to support the position that the law is unclear. 

Respectfully, as explained below, these three arguments are based 

on unfounded assertions regarding the caselaw and take the 

caselaw out of context. 

(a) The Plaintiff's arguments under Adams fail. 

The Plaintiff argued to the District Court that the Court's ruling 

in Adams conferred standing on any "relative" of the deceased and 

therefore he had standing to bring suit under Adams. Docket #16 at 

p. 3-7. The Plaintiff rests his entire argument on dicta, a single 

sentence in Adams, where the Court stated that the interest in a dead 

body "extends to relatives of the deceased and those who control the 

right to dispose of the body." Adams at 657. The full treatment of the 

law in this area by the Adams court is as follows: 

The tort of interference with a dead body allows 
recovery for mental suffering derived from the willful 
misuse of a body. Gadbury, 133 Wash. at 136 ("[l]f 
[mental] suffering is the direct result of a willful wrong 
as distinguished from one that is merely negligent, then 
there may be a recovery."). The action is not based on 
a property interest in the body itself, but rather an 
interest in the proper treatment of the body. See Herzl 
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Congregation v. Robinson, 142 Wash. 469, 471, 253 
P. 654 (1927) (recognizing generally that "there is a 
right of custody over, and interest in, a dead body, and 
the disposal of the body"); Wright, 46 Wash. at 19 ("the 
action is for a wrong against the feelings of the plaintiffs 
inflicted by a wrongful and improper burial of their 
dead"). The interest extends to relatives of the 
deceased and those who control the right to dispose of 
the body. See Gadbury, 133 Wash. at 139 ("those 
persons who by relationship have a peculiar interest in 
seeing that the last sad rites are properly given the 
deceased may maintain the action"); RCW 
68.50.160(3). 

While the parameters of the misuse that gives 
rise to a cause of action for tortious interference might 
be difficult to grasp firmly, this court may have best 
described it as misuse "in such a manner as to cause 
the relatives or persons charged with its decent 
sepulture to naturally suffer mental anguish." Wright, 
46 Wash. at 20. Furthermore, we need not attempt to 
define more precisely the nature of such misuse as the 
extent or nature of the interference alleged generally 
does not bar recovery. See Gadbury, 133 Wash. at 
137-38 ("[T]he extent or degree of the misuse ought not 
to prevent recovery."). 

Adams at 657. The passing reference to "relatives" in the third 

sentence of this above passage does not overrule the precedent 

regarding next of kin standing for four reasons. 

First, the Adams court cites to and quotes Gadbury as 

authority for the statement in question - "those persons who by 

relationship have a peculiar interest in seeing that the last rites are 

properly given the deceased may maintain such an action." Adams 
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at 657 quoting Gadbury at 139. This quote from Gadbury speaks for 

itself - those responsible for the burial of the body have standing. 

Given the clear language in Gadbury, the Adams court's inclusion of 

"relatives" in the third sentence is curious and inconsistent with the 

very case· to which it cites. Indeed, Gadbury does not stand for the 

proposition that any relative has standing for the tort of tortious 

interference with a dead body. Gadbury says the opposite. 

Second, the Adams court cites to RCW 68.50.160(3) as 

authority. By citing to this statute, the Adams court expressly 

indicated that RCW 68.50.160(3) is the authority for which standing 

should be determined for the tortious interference with a dead body. 

The Adams court's language, when interpreted alongside the 

expression provisions of RCW 68.50.160, means it is possible for a 

relative to have an interest in a dead body. But, the relative in 

question must qualify as the next of kin under the statute to have the 

required interest. 

Third, the Adams court cited with approval to Gadbury, Wright, 

and Herzl Congregation and never stated it was overruling or 

disagreeing with these cases. 

Fourth, in the passage following the third sentence relied on 

by the Plaintiff, the Supreme Court quoted Wright by stating that 
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standing is conferred upon "relatives or persons charged with its 

decent sepulture." Adams at 657. In other words, standing is 

conferred upon relatives or other persons who are responsible under 

the law or by will for the burial of the body. Accordingly, Adams stray 

comment should not be interpreted as overruling 100 years of 

precedent or creating a new rule. This is especially true where. the 

Court cites the correct rule moments later in the same passage by 

quoting Wright. 

The onlx conclusion to be drawn from the Adams courts' 

discussion of tortious interference with a dead body is that it was in 

accord with the precedent that limits standing to the next of kin. 

Otherwise, the Adams court would not have purposefully quoted the 

Wright court's holding limiting standing to persons charged with the 

burial; quoted and cited to Gadbury for the same proposition; cited 

to RCW 68.50.160; or cited to Herzl Congregation with approval. The 

passage relied upon by the Plaintiff does not negate the Court's 

approval of precedent or show that the Adams court was extending 

the standing previously limited by the Supreme Court. Indeed, the 

Adams court's discussion, read as a whole, as opposed to focusing 

on one sentence or a conjunction in dicta, shows that the Supreme 

Court was in accord with precedent that limits standing to next of kin. 
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(b) The case/aw relied on bv the District Court 
shows that the question is settled in the State of 
Washington. 

The District Court submitted the underlying certified questions 

because "the class of plaintiffs with standing to bring this claim has 

not been explicitly defined and/or is in flux." Docket #20 at p. 3-4. The 

District Court cited to Reid v. Pierce County, 136 Wn.195, 961 P.2d 

333 ( 1998), Adams, Wright, and Gadbury to support this proposition. 

Id. An inspection of the cases cited by the District Court reveals that 

there is no uncertainty about standing in this context. 

First, the District Court cited to language in Wright for the 

proposition that the standing rule is unsettled in Washington: "'the 

action is for a wrong against the feelings of the plaintiffs inflicted by 

a wrongful and improper burial of their dead; in other words a tort or 

injury against the person."' See Docket #20 at p. 3-4 quoting Wright 

at 19. Yet, this quoted language in Wright does not question standing 

or address whether other persons aside from the next of kin have 

standing. Rather, the Wright court was merely defining tortious 

interference with a dead body and that damages may be pursued. 

Wright at 19. This passage does not cast doubt on standing in these 

cases, especially in light of the court's citation and reliance on 

Koerber v. Patek, which held that the predominant authorities 
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designate the nearest relative responsible for burial as the person 

with standing to bring a cause of action for tortious interference with 

a dead body. Id. 

Second, the District Court cited to language in Gadbury for the 

proposition that there was a question about standing: "noting the 

common law provides a remedy where a willful wrong causes mental 

suffering." Docket #20 at p. 3-4 quoting Gadbury. But the Gadbury 

court was, again, merely analyzing what damages were available in 

cases involving tortious interference with a dead body and clarifying 

that no physical injury was required. Gadbury at 136. Rather than 

cast doubt on the standing issue, Gadbury recognized that the 

plaintiff was the mom of the deceased and that she planned the burial 

and thus had standing to bring suit. Id. at 138-139. 

Third, the District Court stated that in Reid v. Pierce County 

"the Supreme Court suggested that the plaintiffs, including the 

decedent's surviving niece, could bring claims for tortious 

interference with a corpse without directly addressing standing." 

Docket #20 at p. 4. But the Reid court did not suggest that standing 

for tortious interference with .a dead body should extend beyond the 

next of kin. In fact, the Reid court did not address the next of kin issue 

at all. 
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Rather, the Reid court responded to the defendant's argument 

that the involved plaintiffs, family members of the deceased, could 

not bring a claim for invasion of privacy because that right rested only 

with the person whose privacy was violated. Reid at 207. In response 

to that argument, the court said that standing for an invasion of 

privacy claim is not limited to the deceased and that, similar to 

tortious interference with a dead body, the family member plaintiffs 

had standing to bring the claim. Id. In context, Reid did not suggest 

that family members beyond the next of kin had standing to bring a 

tortious interference with a dead body claim. The court was simply 

clarifying that an invasion of privacy claim did not rest solely with the 

person whose privacy was violated. That is not the issue here. 

Further, the surviving niece had been assigned her claim from 

her aunt, a surviving sister of the deceased. Reid at 199 nt. 1. The 

niece's standing vis a vis whether she was the next of kin was not 

questioned or challenged by the defendants. See Reid. Thus, the 

Reid court's assumption that she would be a proper plaintiff in a 

hypothetical claim for tortious interference with a dead body does not 
' 

call into question the standing requirements articulated in Wright, 

Gadbury, and Herzl Congregation. Her standing under the tort in this 

case was not at issue or discussed. Thus, citing to Reid for the 
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proposition that the standing rule from Wright and Gadbury was 

called into question is misplaced and does not represent what the 

court said in that case. 

Finally, the District Court cited to Adams as evidence that the 

standing issue in this case is in "flux." Docket #20 at p. 4. As argued 

above, while the language used by the Adams court is curious, the 

stray, passing comment regarding "relatives" does not, in context, 

expand standing beyond the next of kin. See supra. 

(c) The Ninth Circuit's reasoning in Amaker is flawed. 

The Ninth Circuit, in Amaker, concluded that Washington 

precedent, notably Reid v. Pierce County, called the standing rule in 

Washington into question. Amaker, 540 F.3d at 1016-1017. The 

District Court in Amaker correctly held that only the next of kin had 

standing to bring a tortious interference with a dead body claim. See 

Amaker v. King County, 479 F. Supp. 1159 (W.D. Wash. 2007). On 

appeal, the Ninth Circuit based its decision to certify the standing 

issue to this Court on "cryptic" wording in Wright, Gadbury, and Herzl 

Congregation; and based on the language in Reid. Amaker, 540 F .3d 

at 1016-1017. 
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As argued above, the language in Wright, Gadbury, and Herzl 

Congregation is not cryptic. In fact, the Supreme Court in Herzl 

Congregation expressly adopted the rule limiting standing to the next 

of kin. Herzl Congregation at 473. Further, the Ninth Circuit 

acknowledged that a more recent case, Jacobs v. Calvary Cemetery 

& Mausoleum, 53 Wn.App. 45, 765 P.2d 334 (1989), followed Wright. 

Amaker at 1017. Therefore, the Ninth Circuit's conclusion that these 

turn of the century cases are "cryptic" is, respectfully, not well 

founded. 

Further, as argued above, the passing comment about 

tortious interference with a dead body in Reid did not call into 

question prior precedent or address the standing issue in this case. 

Simply mentioning standing in a different context does not make for 

new law or a critique of an existing rule. This is especially true where 

the next of kin issue was not at issue in Reid. 

Finally, subsequent to Amaker, this Court decided Adams. 

Notably, this Court did not find that prior precedent was cryptic. The 

opposite is true - the Court cited with approval to prior precedent. 

And, the Court cited to RCW 68.50.160(3), which verified that the 

next of kin had standing to bring a claim of tortious interference with 

a dead body. See Adams at 657. 
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Accordingly, there is no merit to the argument that the 

standing rule in this case is unsettled or has been called into question 

by Adams, Reid, Amaker, Wright, Gadbury, or Herzl Congregation. 

The Plaintiff's arguments are based on casual citations and cherry

picking of language. And, unfortunately, as exemplified by Amaker, 

courts can also casually cite to a case for a proposition without 

digging into the case and prior precedent. An inspection of the cases 

at issue puts the language into context and demonstrates that the 

rule stated in Wright, Gadbury, Herzl Congregation, and RCW 

68.50.160 has not been altered or questioned. 

3. The current rule that limits standing to the next 
of kin is consistent with long-standing tort law. 

The rule limiting standing to the next of kin for tortious 

interference with a dead body is consistent with well-settled and well

reasoned tort law in Washington, which limits standing to 

foreseeable plaintiffs. See Colbert v. Moomba Motor Sports, Inc., 

163 Wn.2d 43, 55, 176 P.3d 497 (2008). The Plaintiff is asking the 

Court to make standing for this tort a free-for-all for any relative, no 

matter how distant, to file suit. This type of expansive standing is 

unrecognized in Washington. Further, there is no legal basis to 
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deviate from established Washington law by creating a free-for-all for 

the tort at issue. 

Specifically, allowing only the next of kin to sue here is 

consistent with current statutory law. For example, an action for 

wrongful death may be maintained only by the spouse, domestic 

partner, or children. RCW 4.20.020. Only if there is no spouse, 

domestic partner, or children, can siblings sue. Id. Likewise, an 

action for an injury to a person arising from a wrongful death can be 

maintained by a sibling only if there is no surviving spouse, children, 

or parent. RCW 4.20.060. 

Furthermore, tort law wisely places boundaries on duties 

owed to potential plaintiffs. See e.g. Colbert v. Moomba Motor 

Sports, Inc., 163 Wn.2d at 55. These types of boundaries are 

necessary, otherwise liability would be unlimited. See e.g. Colbert at 

51-52. In Colbert, the court reiterated that a bystander - one who 

was not present when the harm was suffered - was not a foreseeable 

plaintiff and could not sue for emotional distress. The Colbert court 

said: 

We agree with the court in Cunningham, that unless a 
reasonable limit on the scope of the defendants' liability 
is imposed, defendants would be subject to potentially 
unlimited liability to virtually anyone who suffers mental 
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distress caused by the despair anyone suffers upon 
hearing of the death or injury of a loved one. 

Colbert at 52, quoting Gain v. Carroll Mill Co., 114 Wn.2d 254, 

260, 787 P.2d 553 (1990), citing to Cunningham v. Lockard, 48 

Wn.App. 38, 736 P.2d 305 (1987). The Colbert court further quoted 

Gain: 

It would surely be an unreasonable burden on all 
human activity if a defendant who has endangered one 
person were to be compelled to pay for the lacerated 
feelings of every other person disturbed by reason of 
it. .. 

Colbert at 52, quoting Gain at 260 (internal citations omitted). 

The reasoning from Colbert and Gain logically apply here. Without 

any limitations on the duty owed in this case, any "relative" of Mr. 

Ginn could bring a lawsuit for emotional distress based on simply 

hearing about the incident. If that were the case, any entity that must 

necessarily handle dead bodies - cities, counties, fire districts, 

hospitals, private ambulance companies, funeral homes, cemeteries 

- would face unlimited liability and lawsuits from cousins, second 

cousins, step-cousins, aunts, uncles and other distant relatives of the 

deceased who hear about an incident and claim emotional distress. 

The concept of foreseeability, common sense, and the reasoned 

opinions of the courts cited above appropriately limit this tort to those 
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who lawfully control the body and burial of the deceased. The 

Plaintiff's argument, that any "relative" has standing, is unrecognized 

in tort law in Washington and counter to the reasoning underpinning 

public policy for limiting standing to foreseeable plaintiffs. 

Therefore, the Plaintiff's argument that merely being a 

"relative" affords him standing fails. Washington simply does not 

recognize the position being advanced by the Plaintiff and it should 

be rejected . As a sibling of Mr. Ginn and not the next of kin under 

state law, the Plaintiff was not a foreseeable plaintiff in the context of 

this case and his action should be dismissed. 

C. Because the answer to the first question is "yes", the 
second question is moot. Regardless, arguendo, if the 
answer was "no" the Plaintiff should not be included in 
the class of plaintiffs who can bring suit in this case. 

Because the answer to the first certified question is "yes", the 

Court should not reach the second certified question. That issue is 

moot. 

Arguendo, if the Court were to reach the second question, the 

answer to that question is "no." The Court should not afford the 

Plaintiff standing in this case for three reasons. 

First, as argued above, there is no precedent that supports 

standing for a relative who is not the next of kin and who is analogous 
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to a bystander. Washington tort law only allows standing for the next 

of kin, not mere relatives. This is exemplified in the laws governing 

claims of wrongful death, personal injuries related to wrongful death, 

and tortious interference with a dead body. See RCW 4.20.020; 

RCW 4.20.060; and supra. There is no law in Washington that allows 

the type of expansive standing that the Plaintiff is advocating for in 

this case. 

Second, tortious interference with a dead body stems from the 

interference of the right to bury the dead. Foreseeable plaintiffs are 

therefore, the next of kin, i.e. those charged with burying the dead. 

Extending standing to any relative; like the Plaintiff here, would be 

inconsistent with the purpose of the tort and inconsistent with the 

sound reasoning articulated in Colbert to limit standing to 

foreseeable plaintiffs. If the Court were to include the Plaintiff in the 

class of persons who has standing, all "relatives" would have 

standing. There would be no foreseeability as to who could sue as 

anyone could assert "laceration of feelings" and file suit. See· Colbert 

at 52, quoting Gain at 260. 

Third, the law should not allow standing for tortious 

interference with a dead body to relatives who had no responsibility 

and did not care for the deceased's remains. The Plaintiff was 
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admittedly not responsible for and did not care for the body of Mr. 

Ginn. Docket #14 at p. 69. Mr. Ginn's wife had that responsibility, 

cared for the body, and filed her own lawsuit. Docket #20 at p. 2. 

Unlike the plaintiff in Amaker, who stepped in for the absent next of 

kin to handle the burial arrangements and took responsibility for the 

body post-death, the Plaintiff had no role to play. Allowing a relative 

·such as the Plaintiff to have standing for a claim of tortious 

interference with a dead body, when he had no role or responsibility 

in caring for the body, would defy the very purpose of the tort. 

In short, there is no legal or logical basis to include the Plaintiff 

within the class of plaintiffs who has standing for a claim of tortious 

interference with a dead body. Therefore, the answer to the second 

question, arguendo, should be "no." 

V. CONCLUSION 

Because long-standing precedent holds that standing to bring 

a claim for tortious interference with a dead body is limited to the next 

of kin, the answer to the first certified question is "yes." The traditional 

rule in Washington that limits standing to the next of kin has not been 

questioned and is consistent with existing tort law in Washington. 
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Because the answer to the first certified question is yes, the 

second certified question is moot. Arguendo, if the Court were to 

address the second certified question, the answer is "no." The 

Plaintiff had no role or_ responsibility in caring for the body of the 

deceased and he is an unforeseeable plaintiff. He cannot have 

standing to bring the claim he asserts. 

Respectfully submitted this 8th day of June, 2020. 

CITY OF BELLINGHAM 

{~ 
Shane P. Brady, WSBA #340 3 
Assistant City Attorney 

26 



DECLARATION OF SERVICE 

I declare under the penalty of perjury under the laws of the 

State of Washington that the following is true and correct: 

I am a citizen of the United States and a resident of the State 

of Washington. I am over 18 years of age and not a party to this 

action. I am an employee of the City of Bellingham. My employment 

address is 210 Lottie Street, Bellingham, Washington 98225. 

On June 8, 2020, I served a true and correct copy of the 

following documents on the parties listed below in the manner 

indicated: 

1. Defendant City of Bellingham's Opening Brief 
2. Declaration of Service (contained herein) 

Mr. Jacob Downs 
Ms. Gretchen J. Hoog 
Attorneys for Plaintiffs 
Corr Downs PLLC 
100 W. Harrison Street, N440 
Seattle, WA 98119-4163 

[ ] By United States Mail 
[ ] By Facsimile 
[ X ] By E-mail 
jdowns@corrdowns.com 
jhoog@coordowns.com 

DATED this 8th day of June, 2020. 

CITY OF BELLINGHAM 
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