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Where the language of a statute is plain and unambiguous, the Court ascertains the statute’s
meaning from the statute itself. Lewis v, State, Dept. of Licensing, 157 Wn.2d 446, 465, 139 P.3d
1078 (2006). While the statute in question does not define conversation, the term “"conversation® has
a plain meaning. To determine the plain meaning of an undefined word, the Court may look to its
dictionary definition. Armantrout v. Carison, 166 Wn.2d 931, 214 P.3d 914 (2003); Garrison v.
Washington State Nursing Bd., 87 Wn.2d 195, 196, 550 P.2d 7 (1976). lf not otherwise defined by
statute, the ordinary meaning includes the dictionary definition. Dep't of Ecology v. Campbell &
Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002); Amalgamated Transit Union Local 587 v. State, 142
Wn.2d 183, 11 P.3d 762 (2000).

Dictionary definitions of the word "conversation® are clear and consistent. A conversation is an
"informal interchange of thoughts, Information, etc., by spoken words; oral communication between
persons; talk; colloquy,” or "an instance of this." Random House Dictionary (2010). It is the "Informal
interchange of thoughts, information, etc., by spoken words; oral communication between persons;
talk; colloquy.” Webster's New Universal Unabridged Dictionary (1996). Conversation is "an Informal
exchange of news and ideas between two or more people.” Compact Oxford English Dictionary (3rd
Rev. Ed. 2008).

It is evident from these definitions that the mere transmittal of a recorded message is not a
conversation. The prerecorded call did not Initiate a spoken exchange between two or more people.

Plaintiff asserts that such an interpretation eviscerates the statute and nullifies its purpose of
protecting Washington citizens and businesses from automated solicitation calls. However, as noted
by Talbots, a distinction may be mads between prerecorded calls that initiate conversation and those
that simply convey Information without interaction with the recipient. The gtatute prohibits the use of
automatic dialing announcing devices tc contact persons and play recordings in the hopes of
initiating a conversation with a live operator {(e.g., to make a sales pitch). While calls that play tapes
and then simply hang up (as here) would be disruptive to those who do not wish to receive them,
they do not consummate a transaction or present the risks attendant to high-pressure sales tactics
after the recording is completed. It is therefore logical that the legislature would be most concemed
with those calls that combined the use of automated dlaling messages with the risks posed by
conversation with a live solicitor seeking to consummate a sales transaction over the telephone.

Regardless of the Intended purpose of the legisiation, the Court may not add language to a clear
statute, even if It believes the Legislature intended something else but failed to express it
adequately. See Cernllo v. Esparza, 158 Wn.2d 194, 201, 142 P.3d 155 (2008); Kilian v. Atkinson,
147 Wn.2d 18, 20, 50 P.3d 638 (2002).
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a. Substantive due process -/

The Fourteenth Amendment to the United States Constitution prohibits the governmentat deprivation
of "life, liberty, and property, without due process of taw.” U.S. Const. amend X1V, § 1. If a statute
abridges a fundamental right, strict scrutiny applies and the statute is invalid unless it is "narrowly
tallored to serve a compelling state Interest.” Reno v. Flores, 507 U.S. 292, 302, 113 S. Ct. 1439,
123 L. Ed. 2d 1 (1993). Courts have held that sex offender registration and notification statutes do
not implicate fundamental rights. See e.g., Doe v. Tandeske, 361 F.3d 594, 597 (9th Cir. 2004) .
(individuals convicted of serious sex offenses do not have a fundamental right to be free from sex
offender registration requirements); Juvenile Male, 670 F.3d at 1012 (juvenile's challenge to federal
sex offender registration and notification requirements did not involve fundamental right); United
States v. Ambert, 561 F.3d 1202, 1209 (11th Cir. 2009) {ho!ding that the right of a sex offender to
refuse subsequent registration of his or her personal information with Florida law enforcement and
prevent publication of this information on the state’s sex offender website is not a right that is "deeply
rooted [n this Nation's history and tradition”); Does v. Munoz, 507 F.3d 961, 965-66 (6th Cir, 2007)
(holding that juvenile sex offenders’ interest in private records was not a fundamental right}. Thus,
rational basis review applies, and for the reasons discussed above with respect to plaintiff's equal
protection claim, the gtatute survives constitutional scrutiny. King County's motion for summary
judgment should be granted as to plaintiff's substantive due process clalm.

b. Procedural dus process

lyicases ' 1
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When interpreting state law, federal courts are bound by decislons of the state's highest court. In
the absence of such a declsion, a federal court must predict how the highest state court would
decide the issue using intermediate appellate court decisions, decisions from other jurisdictions,
statutes, treatises, and restatements as guidance. However, where there Is no convincing
evidence that the state supreme court would decide differently, a federal court Is obligated to
follow the decisions of the state's intermediate appellate courts. Lewis v. Tel. Employees Credit
Union, 87 F.3d 1537, 1545 (9th Cir. 1996) (internal quotations and citations omitted).

B.E
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A. Substantial Compliance with RCW 4.96,020

Before Plaintiffs may sue the District for tort violations, they must first file a claim for damages. RCW
4.96.010{1). To file a claim for damages, Plaintiffs must follow the requirements outlined in RCW
4.96.020, which include, among other things, filing a form that "describes the conduct and
circumstances that brought about the Injury or damages®, describes the injury or damages, and
states the amount of damages claimed. RCW 4.96.020(3)(a){11), {1il), (vi). The Legislature requires
courts to liberally construe these requirements and directs that "substantial compliance will be
deemed satisfactory.” RCW 4.96.020(5). "Substantial compliance” is met when parties follow a
statute in a way that satisfies the "intent for which the statute was adopted.” Lee v. Metro Parks
Tacoma, 183 Wash. App. 961, 968, 335 P.3d 1014, 1017 (2014) (quoting Banner Realty, Inc. v. Dept
of Revenue, 48 Wn. App. 274, 278, 738 P.2d 279 {1987)). "The purpose of claim filing statutes is to
‘allow government entities time to investigate, evaluate, and settle claims.™ Id. at 968 {quoting
Maedina v. Public Utility District No. 1 of Benton County, 147 Wn.2d 303, 310, 53 P.3d 993 (2002)).
Notably, claim filing statutes "were not meant to be 'gotcha’ statutes.” Garza v. Cily of Yakima, No.
13-CV-3031-TOR, 2014 U.S. Dist. LEXIS 74958, 2014 WL 2452815, at *5 (E.D. Wash. June 2, 2014)
(citations omitted). They "requiref] notice to the government, but eliminatef] the bamacles of judicial
bureaucracy.” Id. ‘

lyicases 1
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" 1. Federal Definltion of "Burglary of a Dwelling”

According to 2003 Ninth Clrcuit precedent, the federal definition of “burglary of a dwelling” is "the
Taylor [generic] definition of burglary, with the narrowing qualification that the burglary occurin a
dwelling.” U.S. v. Wenner, 351 F.3d 969, 873 (9th Cir. 2003)). Accordingly, the definition of
*burglary of a dwelling” Is: an unlawfu! or unprivileged entry Into, or remalning in, a building or other
structure constituting a dwelling, with the Intent to commit a crime. "Building" or "structure® has been
interpreted to mean "a structure designed for occupancy that Is intended for use in one place.” U.S.
v. Grisel, 488 F.3d 844 , 848 (9th Cir. 2007). This federal definition of "burglary of a dwelling"
includes a person's residential house. Reina- Rodriguez v. U.S., 655 F.3d 1182 (9th Cir. 2011).
"Non-buildings adapted for overnight accommodation,” do not categorically meet this definition (i.e.
automobiles, booths, tents, boats, and railway cars), though in some circumstances these structures

could be adapted for accommodation and might qualify as a building. Grisel, 488 F.3d at 851 (9th
Cir. 2007).

3. Washington State Definltion of Second Degree Burglary

The statute of conviction, Burglary in the Second Dearee, provides that a person is guilty of the
crime if, "with intent to commit a crime against a person or property thereln, he or she enters or
remains unlawfully in a building other than a vehicle or a dwelling.” RCW 9A.52.030 (emphasis
added). State law definitions of building and dwelling are broader than the federal definitions.
*Building” includes "its ordinary meaning" and:

any dwelling, fenced area, vehicle, railway car, cargo container, or any other structure used for
lodging of persons or for carrying on business therein, or for the use, sale, or deposit of goods;
each unit of a building consisting of two or more units separately secured or occupled Is a
separate building.RCW 9A.04.110(5). Dwelling Is defined as: *any building or structure, though
movable or temporary, or a portion thereof, which Is used or ordinarily used by a person for
lodging." RCW 9A.04.110(7). The state definition of building actually includes dwellings, and
*dwelling” under state law covers places "movable or temporary” such as fenced areas, railway

cars, or a cargo container, whereas the federal definition categorically does not include those
items. ’

As the Washington statutory definition of Second Degree Burglary Includes burglaries of buildings
which are non-dwellings, the Washington Second Degree Burglary statute does not categorically
meet the definition of "burglary of a dwelling.” The Ninth Circuit has previously so held In reviewing

. Washington's burglary statutes. In U.S. v. Wenner, 351 F.3d 969 (Sth Cir. 2003), the court held that
residential burglary under Washington state law was not a categorical crime of violence; and in
2006, Guerrero-Velasquez held that where second degree burglary is an |nferior degree [as
opposed to a lesser included] of residential burglary, it likewise s not a categorical crime of
violence. U.S. v. Guerrero-Velasquez, 434 F.3d 1193, 1196 n. 3 (Sth Cir, 2006).

2yicases 1
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4+ State v. Michieti
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t 1 AMirmed But Criticized by Stals w Michias, Wash,, May 29, 1997

View Washinglon Reports version .
) 21 Wash App. 773
Court of Appeals of Washington,
Division 3,
Panc! Two,

The STATE of Washington, Appellant,
v.
Joseph R. MICHIELLI, Respondent.

Nos. 13893-0-11, 14432-1-111,
May23, 1996,

Synopsis
Defendant was charged with trafficking In stolen property and Iwo counts of second-degree

counts and ona of theft counts. Stata appealed. The Courl of Appeals, Thompson, J., held

g , thefl. The Superior Court, Spokane County, Kathleen O'Connor, J., dismissed trafficking

that: (1) conduct alleged by stats was part of common scheme or ptan which did not support
charges for both thett and trafficking, and (2) defendant was properly charged with two
counts of theit,

Aftirmed In part and reversed in parl.

Sweeney, C.J., dissanted In part and concurred in part with separate opinion,

West Headnotes (6)

1

Changa View

Criminal Law = Prefiminary proceedings

Dismissal of criminal prosecution on court's own motlon Is reviewed for abuse of
discretion. CrR B.3(b).

Criminat Ltaw ©= Discretion of Lower Court
Tilal court abusas ils discretion whan its declslon Is exercized on untenabla
grounds, or for untenable reasons, or is manifestly unreasonable.

Recelving Stolen Goods €= Nature and elements In general

Crime of *trafficking” envisions person who steals and then sells lo middleman
who, in tum, buys stolen property with intent to reselt it to third person; it suggests
ol least a two-party lransaction and reflects legistative intent to punish those who
knowingly dea! in property stolen by others, West's RCWA SA.82.050,

2 Cases l!tal tlle this headnote

Criminal taw £ Liberal or stricl construction; nde of lenity
Ambiguous statute is construed strictly against state and In favor of accused.

Crimdnal Law &= Larceny offenses

Evidence that defendanl took thres ltems from prior occupant of residenca he
was renting and that defendant pawned items on three different days at two
diffarent pawn shops did not support bringing of charges for bath theft and
trafficking in stolen property; under purported facts of case, only one single
olfensa was commitied, as there was one continuous act or transaction of
remaving propedty from residence to pawn shop, West's RCWA 8A.82.050,
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2 Cases that cite this headnote

6 Crimina! Law &= Larceny offenses
Defendant was properly charged with two counts of theft even though he allegedly
tock Hems from same gwner at same place; Hems wera laken on different days.

Attorneys and Law Firms

459 774 Kevin M. Korsmo, Deputy Pros, Atty., Spokane, for appellani-respondent,
Julie A Twylord, Spokane, for respondent-pelitioner.

Opinlon

THOMPSON, Judge.

Joseph R, Michiali was charged with three counts of lrafficking In stolen property and two
counts of second-degrea theft. The State has appealed the trial court's dismissal of the
three traflicking counts snd one of the theft counts. {No. 13895~0-111) Mr, Michie!ll has
pelitioned for discretionary review of the denlal of his motion to continue trial on the
remalning theft count. *775 No, 14432-2-11) We afirm the dismissal of tha thres trafficking
counts. The dismissal of the theft count Is reversad.

FACTS
On July 9, 1993, an Information was fifled charging Mr. Michlelll with ona count of second-
degrea thefl in connecilon with his uniawful taking of & rifle left by a prior occupant of the
residence ha was renting. (Count I} The State afleged that Mr. Michiefl pawned the rifia, but

when confronted by Its owner, Tad Malmoe, he repurchased and returried It. Mr. Michieltl was
amalgned on July 28 and trial was set for November 1.

When Mr. Michieli decided not to enter a gultty plea, tha State moved to amend the
Information, The amended information added three counts of first-degree trafficking In stolen
property (Counts 11, IV, V) and an additional count of second-degree theR (Count 1), The
added theft charge related to Mr. Michle!tl's alleged taking of a fish-finder several days after
the rifla was taken. Ona of the trafficking counts related fo the pawning of the rifla, another
related 1o the pawning of the fish-finder, and the third related o the pawning of a scanner.
The fish-finder and scanner also belonged 1o Mr. Malmos and had been stored at Lhe
residence occupled by Mr. Michielk, The three Hems were allegedly pawned on three

different days st two different pawn shops. The pawn loan vatue of the three items totaled
$1585,

On Oclober 27, 1993 the State’s matlon to smend the information was granted and trial
was continued to January 17, 1694, On January 7, Mr. Michiell walved his spaedy trial
rights and tria! was continued to March 7. In the Interim, dafense counsel moved for
dismissal of Counts Il through V, the counts added In the amended information, Following a
hearing on March 1, tha added counts were dismissed with prejudice conditionad upon Mr.
Michlell's pleading guitty to Count L.

**480 On March 4, the State appealed the order of dismissal *778 Mr. Michiell waived his
fight to & speedy rial on the theft count. Tral continuances were agreed lo on several
occasions. On Oclober 18, dafanse counse) movad for a stay or continuance of irfal during
the pendency of the State's appeal. When the superior court danied the motion, Mr.
Michiell sought discretionary review and an emergency stay of trial pending resokition of

_ Iha State's appeal. We granied discretionary review and stayed the tial

STATE'S APPEAL

No. 138950111
Contentions. Tha State contends the triaf court abused its discretion In dlsmissing the four
charges added in the amended complaint. It contends CrR 8.3(b), the basis for the
dismissals, appiies only In extraordinary clrcumstances whare a defendant’s rights have
been violated by governmental misconduct or mismanagement. It further contends the trial
court ered in creating and enforeing Its own plea arangement.

In bringing his motion to dismiss, Mr. Michielll argued that the conduct afieged by the State
was parl of a common scheme or plan which did not support the bringing of five charges. He
further argued the conduct alleged did not fit within the confines of the trafficking statute. On

) 7! https://nextcorrectional.westlaw.com/Document/Tbefe6360£57d11d9...
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appeal, Mr. Michlef] contends there was evidence of arbilrary prosecutorfat action when the

four additlonal charges were filed.

1 2 Trial Court Declslon. CiR 8.3(b) provides for dismissal of any criminat
prosecution on the courl's own motion “In the furtherance of pustice.” it requires that the
reasons for dismissal ba set forih In & written order. Dismissals pursuani to CtR 8 3(b) are
reviewed for abuse of discretion. Siate v Dailey, 93 Wash.2d 454, 456, 810 P;2d 357
{1980), Discretion Is wbused when the trial court's dacision is exercised on untenable
grounds, or for untenabla reasons, or Is manifestly unreasonable. Sfale ex el Carrolf v
Junker, 79 Wash 2d 12, 26, 482 P.2d 775 {1971).

777 Tha written order slates “tha ends of justice wil be met by dismissing Counts It, L, IV,
V* However, the court's oral decision reflects more speclfic reasons for the dismissal—the
allaged brafcking was dona 1o facliitate the pawning; the three Rems of property wera In Me.
Michlelli's residence and be may have thought it was *sort of finders-keepers®; he picked up
and pald for the pawn fickets; and the cwner got all his property back. Tha court stated it
was apparent that Mz, Michiell °got himself painted Into [a] comer with regard to not wishing
{o plead guilty to the original charge” and therefore should be given an oppartunity lo "rethink
his original misguided position.®

The tria! court also considered whether tha theft counts merged Into the trafficking counts

because tha property was In the resldence where Mr. Michlelk tved and there was a

question whether there was an independant tzking, then an Independent decislon to traffic.

Finatly, the tral court addressed Mr. Michlelf's contention that the prosecutor acled

srbitrarily, noting that in the vast majority of burglary and theft ¢cases the defandants attempl ¢

fo pawn or sell tha itema they steal, but traflicking charges are not filed as a matter of
course,

Trafficking Dlstinguished from Thafl. The offense of trafficking in stolen property, ROW
9A.82.050, is part of the Criminal Profiteering Act, RCW SA.82, This Act was an amendment

%o the former racketeerng act A person s guilty of trafficking in stolen property in the first '
degree Iif ha or she “knowingly inltlates, organizes, plans, financas, directs, manages, or
supervises tha thell of property for sale to others” or *knowingly traffics in stolen property...."

RCW 9A 82.050, “Traflic® is defined to mean "to sell, transfer, distribute, dispanse, or

otherwise dispose of stolen property to anolher parson, or to buy, recelve, possess, or

abtain control of siolen property, with Intent bo sell, transfer, distibute, dispense, or

otherwise dispose of the property lo another person.® RCW 8A.82 010{10).

3 4 The cime of trafficking envisions a parsonwho 778 steals and thensells o a
middleman (fence) who, in tum, buys the stolen property with the Intent to resell i to & third
person. It suggests atleast a two- ™48 7 party transaction and reflacts legistative intenl to
punish those who knowingly deal In property stolen by others. There Is no Indication the
Legistature Intended to convert all second-degres thefts into first-degres felonles when the
sccused sells or pawns the ftems taken. Sae, @.2, Fhvida v Camp, 579 S0.2d763
(Fla.DisLCt App.1991) (Flortda antl-fencing statute intended to punish those who fnowingly
deal In property stelen by others; not Intended 1o convert a Ihird-degres felony into a
second-degree felony merely becauss the thief sefls the property rather than consumes IL).
But sea Slate v: Strohm TS5 Wash.Apn, 301, 879 P.2d 062 (1994), review denled 126
Wash.2d 1002, 891 P.2d 37 {1995).1 An ambiguous statute is construed strictly against the
$tate and In favor of the accused. Stafe v Jackson, 81 Wash.App. 88, 93, BOR P.2d 221
{1991).

§ Same Course of Conduct. Even If 2 singla person cauid be charged or convicted of
both thelt and trafficking as to the same property, thers would be only ona single offense
commitled under the purported facts of this case because, as the idal court noted, there
was one continuous act or transaction of removing property from tha residance 1o tha pawn
shop. Hafiran v, Florida, 642 S0.2d 40 (Fla.Dist.CLApp. 1894) (person cannot ba convicled
for grand theft and deallng in stolen property where the same stolen property involved inthe
sama scheme or course of conduct Is the subject of both counts); Burref v Florida, 601
S0.2d 828 (Fla.Dist CLAPP. 1992} (under Flofda 772 statute, a defendant cannot be
convicted for both second-degrea grand theft snd dealing In stolen propesty when one :
scheme or course of conduct is Involved),

8 Dismissal of Theft Charge. The trial court's dismissal of the theft charge added to
the amended complaint is reversad. Although tha scanner, fish-finder, and rifle were faken
from the sama owner at the same place, they were taken on different days. The facts as
alleged by the State support both theft charges,

LICHIN1 0 AL DAA
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Plea Agreement. As Mr, Michle!l contends, the trial court has no authodty to force a plea
agreement on the defendant, The ¢ismissal of the three tratficking charges Is not dependent
on Mr. Michiell's pleading guilty to the theft counts. .

.

MICHIELLI'S REVIEW

No., 14432-1-411
Mz, Michieli's contention the tral court abused lts discrelion by denying his molion to
confivse was earfier resolved by the granting of a stay pending the State's appeal

We affinn tha dismiszal of the thrae tralficking counts and reverse the dismissal of the theft
count

SWEENEY, C.J., and MUNSON, J., concur,

SWEENEY, Chlef Judge, dissenting In parl, concurring In part.

The trial courl's order dismissing the three trafficking counts Indicated the diamissal served
“the ends of justice....” As best as | can discem from tha cowt's oral opinlon, the charges
were dismissed pursuant to CrR B,3(b) because:

v 1 Trafficking charges are not filad on a regutar basis every lime a thell charge Is fed.
The trafficking here was o faciflate the pawning of the ilems.

2. The gun, fish-finder and scanner were left In a *720 vacated residence. "{T]L s as if
[Joseph R.] Michleli went out, went to somebody's home and stola this proparty.”

452 3. Mr. Michlelli “got himself painted into this comer with regard to not wisting to
plead guity lo the original charge of second-degrea theft which simply Involved the
waapon, Now [he's] got all these other charges facing him.*

4. Al ths property was retumed to tha owner,
8. The pawn company has been pald off,

8. “Mr. Michielll should be given the opportunity to rethink his orginal misguided position

on what his criminal culpabliity is for finding some rather expensiva items In scmebody's

house and proceeding to pawn them....*

1 dissent because | do not believe these reasons support dismissal in the furtherance of
justice, a3 required by CrR 8 3(b), under our cument case law. «

A trial cowt's discretionary authordty to dismiss 8 criminal prosecufion Is not unimiled. Stafe

¥ Whvtney, 98 Wash.2d 578, 637 P.2d 55 (1931); Stafe v Fokfl, 40 Wash.App. 788, 700
P.2d 1188 (1985). Dismissal in the furtheranca of justice Is an extraondinary remedy. Siate
¥ Cantred 111 Wash. 2d 385, 388, 758 P.2d 1 (1988); Stals v Lauweano, 101 Wash.2d
745, 762, 882 P.2d 889 (1884), overnied on ofher grounds by State v. Browr, 111
Wash.2d 124, 781 P2d 588 (1988); Sfate v Knapstad 41 WashApp, 784, 788, 708 P.2d
238 (19835), a7 107 Wash.2d 34€, 729 P.2d 48 (1986). )

‘To Justify the dismissaf of a prosecution, the record must show govemmental misconduct or
srbitrary action, Laweano, 101 Wash.2d at 762, 682 P.2d B89; Sfale v Cokrman 54
Wash.App. 742, 748, 775 P.2d 988, review denfed, 113 Wash.2d 1017 {1989). Tha court

may not substitite its kidgment for that of the prosecutor. Canirel 111 Wash.2d at 390, 758
P.2d 1 (CiR 8.3(b) Ia dasigned to protect against arbitrary action or misconduct bit does not

grant the cowt the authority to substifuta its judgment for that of the prosecutor).

781 Mr. Michieli does not argue, nor does the record support a finding that the
proseculor's action In filing the three trafficking counts constituted misconduct. A defendant
may be convicted of both theft and of trafficking the same stolen properly. Siate v. Strohm
75 Wash.App. 301, 310-11, 879 P.2d 962 (1994), review denfed, 128 Wash.2d 1002, 691
P.2d 37 (1995). He does nol argua thal he was denled a fair tfal, iWhiney, 86 Wash.2d at
580, 837 P.2d 9560. Because the record Is devold of any evidence of arbitrary action or
govemmentat misconduct, | would revérse tha decision of the trial court disnissing the
tratficking offenses, ’

I agree with the majority that the cour erred in dismissing the second degree theft count.
All Citations
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: EXe M c. 5
81 Wash. App. 773, 918 P.2d 458 °

Footnotes

1 Without citation to authordty, Strohmat 310-11, 879 P.2d 682 slates that *a
person can be convicted of theft and of traflicking in tha same property.*
However, the facts In StroAmreflect Emitations on tha cout’s broad statement.
Mr. Strohm pald others to stea! motor vehicles. He than stripped off the parts,
rebuilt other vehicles with the stolen parts, then sold the retullt vehicles. The
defendant was convicled of one count of leading organized crime, seven
counts of trafficking and one count of theRt, The theft count at fssue related to
his giving another person the keys o a vehicle he did not own and making
arcangements for that parson to steal the vehicle from a dealership. Afler it
was brought to him, the defendant personatly stipped parts off of it with the
intent to rasell it Thus, the StoAmfacts fit the definition of trafficking and the®t,
‘The fac!s here do not.

End of © 2018 Thomeon Reuters. Mo claim o ariginal LS. Governmant Works,
Document
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{418 F.3d 971} The County invokes a fundamental case on the Fourth Amendment, Franks v.
Delaware, 438 U.S. 154, 57 L. Ed. 2d 667, 98 S. Ct. 2674 (1978). Franks does permit a court to
purge the false statements and to sustain the warrant if the unpurged residue would justify it. But
what will sustain the warrant must already be within it. The County is pointing to evidence not cited in
the warrant. That evidence cannot sustain the warrant. See United States v. Davis, 714 F.2d 896,
899 (9th Cir. 1983) (under Franks, "the fact that probable cause did exist and could have been
established by a truthful affidavit does not cure the error.").
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OfficerID: mavickers, Narrative - Sergeant Vickers

Case Number 16-44500

Burglary 2nd Degree

Malicious Mischief 1at Degree

Theft Ist Degree . '
. Date: 11/14/16 ’

M. Vickers #3586

On 11/14/16 at 1056 hours I was dispatched-to Mallinak Design Jeweler, at 6523 132nd Ave NE, Kirkland, WA ta investigate s
burglary. When I arrived, I met and spoke to Frank Mallinak (3/7/62) } Wwho is the owner of the business. Mallingk told me his business
was broken nto over the'weekend and his safe was broken into. Mallinak told me the business closed on Friday (11/11/16) at 1800 !
hours and was closed over the weekend, Mallinak stated he arrived at work around 0945 hours and discovered the burglary.
Mallinak showed me his lunch room, which Is directly behind the display counters and customer area. The safe was open and the
drawers from the safe were laying on the floor. The side of the safe had a large hole drilled in the side of it but the hole did not go
through the side wall of the safe. There was another hole which was approximately a ¥ inch In diameter and It went through the side
of the safe and into one of the Jocking pegs on the door. The dial on the safe was damaged and pieces of the dial were laying on the
floor. There was a proximity alarm on the safe and the alarm wire was cut. The alarm box on the wall which was above the
refrigerator was open and several wires were ent. Several items from a shelve and from the top of the refrigerator were knocked over
onto the floor. There was an open botitle of Captain Morgan Spiced Rum was laying on the floor. Mallinak showed me his alarm
panel and the door was flipped down and he stated the door was shut on the panel when they closed Friday.
Mallinak then showed me his work room and polishing room which are behind the Junch room. The bottle cap from the rum bottle
was laying on the floor near the door between the hallway and the work room. There was a small safe on the floor in the work room
which was not disturbed. The rear door to the business leads to a utility room. The rear door to the business was cut in half
tnd¢rneath the door lock and the door was pushed open. There was a metal security bar on the inside of the rear door was which still
in place to prevent the door from being opencd. The rear door was cat laterally below the metal bar and door locks. The door knob i
and dead bolt Jocks were still locked. Nothing in the polishing and work rooms appeared to have been disturbed,
Mallinak Design Jeweler is in a strip mall with several other businesses on the south side of the Bridal Trails Shopping Center, The
utility room behind the business Is used by the property manager and contractors. The utility room has telephone lines and power
boxes for the other businesses In the shopping center. The rear door in the utility room leads outside to an alley behind the shopping
center, There was & lock box with a key to the utility room on the utility room door. The lock box and key were still on the door.
Theve was no damage to the lock box but there was glue in the door lock to the utility room. The shopping center maintenance
workers stated they noticed the glue in the door Jock last Thursday (11/10/16) and they called a lock smith to fix the lock. There were
no signs of damage to the rear utility room door. Iwent back inte the utility room and there was a [adder on the wall which leads to a
roof door hatch. I climbed the Jadder and ihe roof katch was not locked or Iatched. I pushed the hatch open without moving anything
and gained access to the roof.  The hatch can be locked on top of the roof with a pad lock but there was no lock on top of the hatch or-
in the area. I went back outside to the rear alley and there was a gas meter next to the utility room door. There were two pipes which
ran up the outside the building toward the roof. There were several scuff marks on the meter and on the side of the building along the
pipes towards the roof. It appears the suspects climbed the up the building to the roof by using the pipes for support. The suspects
then entered the roof access hatch to gain entry into the uvtility room.

- Icalled the King County Reglonal Automated Fingerprint Identification System office and requested they respond to the buslness to
assist with processing the scene, I took digital photographs of the business showing the point of entry, damage to the property and the

" areas disturbed by the suspects. King County Sheriff Identification Technicians responded and processed the scene. Identification -

Technician Jeffrey Broderson stated they removed several [atent prints from the safe, alarm boxes on the wall and rear door to the
business. Igave them the Kirldand Police Department case number for their records. The latent prints were retained by the .
identification technicians and they will submit them for processing.

S Detectives O’Neil and Ishmael responded to the scene and assisted In the investigation. The detectives checked with other businesses
for surveillance footage of the area and completed a witness check.
Frank Mallinak stated his alarm system was installed by White Alarm Systems and the system is monitored by Grand Central Station
call center. Mallinak provided me with an e-mail he requested from the call center, The motion alarm in the polishing roomwas  +
activated at 2322 hours on 11/11/16 and the work room alarm was activated at 0140 hours on 11/12/16. Mallinak stated the call centey
will call him first if there are two activations but he did not receive a call because the activations were more than two hours apart.
Mallinak has made a request for White Alarm System to respond to re-connect his alarm to see If any codes were used on his alarm
system. I checked with NORCOM and there were no alarms calls to the business around the times mentioned earlier.
Mallinak stated the shopping center changed management companies on Octoler 15, 2016, He stated the old management company
was Urban Renalssance and the new management company is Retail Opportunity Investment Corporation. '
Frank Mallinak stated he had only two other employees over the past few years and he does not suspect they were involved. Mallinak
stated the bottle of Captain Meorgan Spiced Rum was on a shelve in the lunch room and the bottle was three quarters full, It appears’
the rum was drunk by the suspects. I took possession of the rum bottle and thie bottle cap,
Mallinak provided a list of property taken from the safe whick included $59,915 worth of customer’s merchandise, 392,264 worth of
stor¢ merchandise and over $4600 In currency. Mallinak provided a list of the merchandise taken and photographs of some of the
Jewelry taken.
Mallmak was provided my business card with the case number for his records. I checked the rear alley behind the Mallinalc's

17-1-06567-2 SEA Denham_L 0225
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business and I located a white latex glove along the south curb, The glove did not a lot of debris on the glove. I took digitafga 0

photographs of the glove and I placed it in an evidence envelope.

I transported the bottle of rum and the latex glove to the Kirkland Police Department. I wrapped the bottle of rum in a plece of
brown paper and I placed the bottle in an evidence box. The box was labeled, sealed and initialed. The bottle of rum was entered into
the property records system and assigned property tag number 1644500EV336-001. The box with the bottle of rum was placed in
evidence locker #29 for submission to the KPD property room. The latex glove was still wet and I placed the latex glove on top of the
evidence envelope and it was placed in temporary evidence locker #007 on 11/14/16 at 1535 hours. Ilocked the temporary evidence
locker and I retained the key, I placed the temporary evidence locker key In my assigned property locker and the key will remain
locked in my locker until I return to work on 11/17/16.

The digital photographs were uploaded to the Kirldand Police Department records system under the case number 16-44500,

On 11/17/16 at 1010 hours I took a photograph of temporary locker #007 which was still locked and I had possession of the key, ]
unlocked the temporary locker and removed the white Iatex glove. I took a digital photograph of the Iatex glove. The latex glove was
dry and it was placed in an evidence envelope. The evidence envelope was labeled, sealed and Initialed. The latex glove was entered
into the property records system and assigned property tag number 1644500EY386-002, The evidence envelope with the latex glove
was placed in evidence locker/slot #23 for submission to the KPD property room. ) )
N/F.

OfficerID: mavickers, Case Summary

Unknown suspects made entry to a service room behind the business (Mallinak Designs Jewelers) through an unlocked roof acceys
door. The suspects then cut through the bettom half of the interior door underneath the lock with a saw to gain entry into the
business. The suspects disabled the alarm system and then drilled a hole into the side of the safe to force it open. The suspects took
over $100,000 in jewelry. The scene was processed and latent prints were recovered and items were recovered with possible DNA
evidence.

17-1-06567-2 SEA Denham_L 0226
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SUPERIOR COURT, KING COUNTY, WASHINGTON -

STATE OF WASHINGTON )

LU A -

-i-"’ Nolb_mw'

COUNTYOFKING -~ )’ " AFFIDAVIT FOR SEARCH WARRANT

T " KIRKLAND POLICE CASE 1644500
va T 1~ [ ' i 1. ﬁ‘u . )
The undersigned on oath states: I belleve that: o

K Evidenceof thecrime(s)of: © e

RCW9A.52.0303nrglnyz“Degnu
RCWIASGO30 Thett 1" Degree = = "
RCW9&mmmddnghSthanyl‘Degrul-— )
E Comnhand.theﬁnmofumme,wﬂﬂnpodmwisecdmimllypwd.md
X Weapms.oroﬂnﬂﬂngsbywhichlahnehasbeeneommimdmmmmblyappm
about to be committed, and

B A person for whose arrest there is probable cause, or who is unlawfully restrained
T . ot Tl al D
Is/are located in, on, or about the following prembses: . @ . . !~

L L . . - '
SEARCH WARRANT AFPIDAVIT ST
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1. 10312 Golden Given RD E, Tacoms, Pierce County, WA 98445, 1.09 acre parcel, to
include the primary residence, all outbuildings, and temporary or other structures,
on said property;

2. The person of Lynell A, Denham, DOB 07/18/1964;

3. Cellular phone belonging to Lynell A. Denham, DOB 07/18/1964 and / or assigned
to phone numbers 253.449.6615 and 253.677.0772;

4. Light colored, 2008 Rauge Rover vehicle, bearing WA license plate number

BCXB267, VIN: SALSF25418A144329,

Detective O'Nelll Training & Experience:
YowAﬁhﬂ.LDMwAﬂmO’NcﬂLbemgﬁmdﬂysmmoﬂh.dcpowsmdmlm
beea a swom police officer in the State of Washington since 1997. T have worked s a swom
officer with the Arlington Police Department and I am now employed as a sworn police officer
with the City of Kirkland. I am currently assigned to the Investigation Division as a Detective.
Through my experience in these positions I have been assigned a variety of investigations to
include VUCSA, Child Exploitation, MV Theft, MV Prow, Burglary, Robbery, Identity Theft,
Forgery, Possession of Stolen Property, Trafficking of Stolen Property, Asssult, Sexual Assanlt,
Rape, Harassment, etc. I have completed the Washington State Basic Law Enforcement
mwmwmmmwmrmcmcwm I bave
received specialized training in the following fields: polieemingoﬁcuwudemy(ﬂ‘O), .
bostage negotistions (CITC), auto theft invesugaﬂons (WATPA/WSATD), intcrview and’
mm(mwcmmﬁmmmm(mmmmmmm
(CITC) and RSO coordinstor training,

On 11/14/16, Frank Mallinak the owner of Mallinak Design Jeweler, 6523 132* Ave NE, |
Kirkland, WA called the Kirkland Police Department o report that his store had been burglarized.
Mallinak stated that sometime over the weekend gomeons forced entry into his business and

SEARCH WARRANT AFYFIDAVIT
Page 2 of 13
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broke into his safe. Mallinak reported that the business closed on Friday (11/11/16) at 1800 hours
and was closed over the weekend, Hett&tedlnmiveda!wmiatllllﬁwmmdmsm
mdmmﬂnwm—y S e e SR
. ¢ o TEAES M A SO U S S A R 2 IR
Maﬂimk:haw’edmaﬂwdmsnbthem:ﬁdﬂnufe. The safe was open and the drawers
from the safe were laying on the floor. The side of the safe had a large hole drilled in the side of
it but the hole did not go through the side wall of the sefe, There was another hole which was
spproximately a 4% inch in diameter and it went through the side of the safe and into one of the
locking pegs on the doar. The dial ori the safe was damaged and pieces of the dial were laying
on the floor. There was a proximity alarm on the safs and the slarm wire was cut. Thellmn
box on the wall which was above the refrigerator was open and several wires were cut. - u

The rear door to the business was cut in half undemesth the door lock and the door was pushed
open. ' There was & metal security bar on the inside of the rexr door was which stll in place to
prevent the door from being cpened. Themdoorwumtmnybdowthemlhrnd
door locks. The door knob snd dead bolt locks were still Jocked. - e
o IR S BT R

Mﬂlhadegnchdmhinamipmuwhhmalothuhﬂmmthcwmhﬂdeoﬂhc
Bridal Trails Shopping Center. The utility room behind the business is used by the property
manager and contractors. The rear door in the utility room leads outside to an alley behind the
shopping center.’ There was glus in the dooe lock to the wtility room. The shopping center
maintenance workers stated they hoticed the glhue in the door Jock last Thursday (11/10/16) and
they called a lock smith to fix the lock. The roof hatch can be locked on top of the roof with a’
pad lock but there was no lock on top of the hatch or in the aréa. In the rear'alley there is a gas
meter next to the utility room door. ' There were two pipes which ran up the outside the building
toward the roof. There were several scuff marks on the meter and on the side of the building
along the pipes towards the roof, It appears the suspect(s) climbed up the building to the roof by
using the pipes for support. mmpea(s)ﬂmemedmemfmmbmmm
tlwuﬁlityroommdﬂ:enmnthebmkdoortomnimk’swdnes A

R T N TR e O S L
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Mallinak provided a list of property taken from the safe. The list included more than 600 pleces
of jewelry and loose stones, The estimated wholesale value was approximately $250,000. Six
of tho picces were certified GIA stones. One such GIA stons was a 5.29¢t round diamond cert#
2185021160. This diamond had just retuned from being certified and the original GIA report
had been stored in the safe with the diamond. Boﬂ:ﬂ:edimondandGIAeaﬁﬁedpapuwork
were stolen fromthesafe. - - - . L ToNe sy ot :

g R R
mimwlsummsmmmmm&uﬂemmw ’
contacted me with a possible lead on someone trying to sell “loose stones”, His informant stated
that the stones were taken in the last two weeks. 1 provided a detailed list of the stolen items to
Detective Magen. CeRe e e — LR '

On 12/07/16, Detective Magan called and verified that the 5.29ct disamond with the GIA pumber |
2185021160 taken from Mallinak’s shop bed been sold to Ed’s Jewelry located at 4® and Pike in

at the Jewelry storo and then sold to another party. I conducted some research and located an |-
Ed's Jeweler’s, 1424 4 Ave #203, Seattle, WA 98101. The business license for that store was
listed to Edwin Jue (President) and Shawna Weng (Secretary), - - . . SRR |
Atabout 1425 hours, 1 took a copy of the GIA paperwork for the 5.29¢t diamond to Ed’s Jewelers |
which was now on the 4% floor of the building. I contacted Jue at the store and provided him a
copy of the GIA report. He told me that he purchased the diamond on 11/39/16 from Andy Le,
who he has conducted business with in the past. Jue provided mo with a receipt that listed the |
date, the name Andy Le and that he paid $30,000. . Jus stated that on 11/20/16, be sold the
diamond to Chrey Jewelers that is located in Bremerton, Juedidnothsvemypapawoﬂ:foﬂhe
sale of the diamond, . —e e .- e el :

L

U f

lmdAndyIc.whoistheomofThiethmeJmhy,?lOl MLK Jr Way, Seattle, WA.
Le stated that on or about November 15th or 16th of this year, a bald, middle-aged, thin African-

Amaiunm.oﬁuedwnﬂhhnmw&amﬂthumhhhpwmforssoooo

SEARCH WARRAMT APFIDAVIT ", -~ o
Hr‘ngo‘o!l‘.l ..

Seattle. The information that Detective Magan had received was that the dismend was bought |,
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He stated the male told him that he wanted to sell the diamond because he was in need of
emergency money to financially support his father. | Le stated that the male showed him a receipt
for how he obtained the diamond and also a certified appraisal of the diJa{nond_.Ii i

Le said he told the male that he did not have that ]arge amount of money, but he felt badly for him
given the story about his father, Le offered to sell the diamond for him to another jewelry dealer
who he thought would have the money to purchase the diamond. ‘Hc stated that the paperwork
that he presented, appez.m:d. crcdxlllii . N C

Le st:ated that the male agreed to his propos.al Qnd Le contacted Ed's Jewelry. Ed agreed to
purchase the diamond for $29,000 and Le relayed the information to the male. Le stated that
since it was near the close of business on this day, he asked the male to come back with the
diamond in a couple days. The male told Le that he would come back and Le asked the male for
his identification. ,|Thc malg provided Le with his Washington State Identification Card and Le
stated the picture on the ID matched the m;_n_liﬂli made a copy of the ID card and then had the
male sign the copy of the ID that the diamond was not stcg_l Le emailed me a copy of the WA
ID card which listed the male as Lynell A. Denham, DOB 07/18/1964, address 0f 10312 Golden
‘Given RD E, Tacoma, WA 98445,

| stated that on of about November 19th, Denham retured o bis store with the diamond to
complete the transaction.| Le stated that the male was wearing a large aquamarine necklace
around his neck, Mallinak had an aquamarine stone taken from his store.,Le stated that Denham
asked him to increase the offer to $30,000 so that he could pay him for'his time. Le said he then |-
took the diamond over to Ed's Jewelry and Ed provided him with $30,000 in cash for the:
diamond. E’tzr_]:‘.d gave him the money, Le provided $29,000 in cash to the ma__g._;l_

Le stated that he wrote down Denham's phone number when he called him. He said he has caller
identification on his phone and Denham’s name popped up on his caller identification system

when Denham called him. . Le stated that Denham approached him again several days-after the

SEARCH WARRANT AFFIDAVIT
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diamond transaction. .He said Denham brought a box of jewelry to his store and asked if he wanted
to purchase the jewelry.jLe told Denham no and he has not spoken to hiin since that date.

I conducted a records check on Denham, Denham had been an'sstcd in Tacoma in 2014 for
burglary. In that burglary, Denham cut a hole in the roof ofa bulldmg using a saw in an attempt
to gain access to the safe inside the jewelry store. He also had numerous burglary arrests and
fedezal arrests. "Denham is on both Federel and State probation. I called and spoke to Patrick
Robinson with the Federal probation, He informed me that Denham was still living at 10312
Golden Given RD E, Tacoma, WA 93445 with, James C. Fisher. ‘This is also Denham’s address
that is listed on his WA State Identification card. Robinson stated that he has monthly face to
face meetings with Denham and he has been out to Denham’s residence three times, Robinson
stated that he last visited Decharn at bis residence, 10312 Golden Given RD E, Tacoma, WA |’
934450n12/05/16. .. ; - S

1 called Izetta Dillingham with DOC probation and she lso stated that Denbam lives at 10312
Golden Given RD E, Tacoma, WA 93445, Dillingham also stated that she went out to Denham’s
residence and he had & new Range Rover and was wearing a huge blue stone gem necklace. This
is a similar picce of jewelry thit was taken from the burglary. I conducted a records check on
vehicles registered to Denham’s residence, 10312 Golden Given RD E, Tacoma, WA 98445, |
logated & 2008 Range Rover registered to James C. Fisher. The VIN was listed s
SALSF25418A144329 and the license plate number was BCX8267. On 12/15/16, Dillingham
seqt me photos of the Range Rover and I could see a paper plate with the dealership’s name '::All '
Right Auto Sal&s.” I called the owner, Joe, at All Right Auto Sales and he informed me that the
Range Rover wes sold to James Fisher on 11/17/16. He stated that Fisher had §9,000 cash and
financed the balance of $12,300.

I searched pawning his'tory for Denham using the Leadsonline program. The check showed that
on 11/14/16, Denham pawned'a woman's 14kt yellow gold necklace to the Topkick Jewelry &
Loan, 13014 Pacific Ave S, Parkland WA. This necklace matched one that was stolen from
Mallmak s store. On 11/21/16, Denham pawned a sapphire ring, a diamond band and awcddmg

set pithe Porcellos chelers, 10222 NE 8th StBellevchA. All of the jewelry items were stolcn

SEARCH WARRANT APFIDAVIT
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from Mallinrak’s store, Mallinak had photos of the items and the sapphire ring was a custom.

ring at the Topkick Jewelry arid Loan.. This ring matched one that was stolen from Mallinak’s .
store. On 12/08/16, I sent holds to the Tophck.!cwclry and Porcellos for the above listed items

Dcnhampawmd. L R R R U fong B A T g
TR L S PO P T A
On 12/14/16, IwmttothePomeﬂosJewchymdmomedthcitansthatDenhamhadpawned.

r\.h‘r:f; M 3R TR

TasonPorcellov.rhomstheowncrofthebusmess thutDenhamhadotherpieoesofjmlry

Soary vigyin, s

Joscphl:nnoneompletedthoﬂaﬂsazﬁdhhndmeathathhamhad‘caﬂedhimandto!dhlm'

et P
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Denhamcaﬁemacoupleofdaysagofosellothetm Kokin stated that he t61d Denhar that
mmwnsapohceholdimthg 3% he pasmed #nd they edtddnotplmhasahnyﬁmheritems
from him. -They Frovided Dentihm with Fay nams mdmepohcedcpmmlmd:ufo:\ This™
basno:beeﬁohissched]nedm mthhuFe&eralandStaterbaﬁon“éfﬁm 'rhmi.s
macuwnocMrormﬁ&formepmbwéﬁ‘ﬁohm. Ceomary s et
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Malllnakhadhtmdreds of pieces ofjemlrystolenand only a small number-are knowrr to be -

two cellular numbérs to his probeaticn officers: 253.449.6615 and 253.677.0772."Reviewing prior:

Paga 7 of 13 ] v fe

design. On 11/28/16,Denham pawned a woman's white gold 14kt, 4.20 grams; 1blue/8 diamonds ;{,

mmw&w‘“”um‘hmmdmﬂomstoeomeb&k'iﬂ'thef\m‘bmhamﬁ Tas sen |
leavmginnlig!nbolmedkmgenmer withd tcmpt!mryh” “i':lazcinthc"’ Empl'””'

thathe had $ohné 1505 diamiotidsanid sapphires that he wafted to selt, Maliffink 1iad beveral 106se" | .
stones taken from'the burglacy. DcﬁhémpmentcdthesameWashmgtonStam‘IDcardthath”*
wsed to scil ¢ diamiond mn‘e’m""mdmedzhm‘émmmbed" Déulmm. e EEn

O 12/15716, T called ‘and spde i Mark Kosin with "i‘di:i;c'k' Jaircuy‘ Kb‘:ﬁ‘t&ld ‘me that /|

obviousl; alcmdbenf:ﬁtﬁitﬂéﬁasthesubjectofaninvesuganon. Smcethntt:me,Denham ,

recovered. | It would be.difficult o traffié/sell such'a largé quantity of jewelry quickly, thus it.| .
wduldbemsombletosuspectthbtheisstoﬂngtheje\velryathisresidédcilﬂoihpmbaﬁonr :
agents,informedmethatncnhamSpmpmycontms the main house, a guest house, several |
strucnmandmmmusvehmlw.lé_llofthmmplamthﬁtDenhameouldhidathostolen :
,ewekyandtoolsuseammmwmmmﬂmmmﬁmmfmm-’ .
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arrests of Denham, he used two way-radios to communicats with other suspects during the
commission of his crimes. With cellular phones being easicr to obtain’and Denham having two
cellular phones, 1 believe evidence of the above listed crjmes may be ori his cellular phons. S

» . . . -
OO T £ I e A L O T R % et o B AL 1Y

On 12/19/16, Di]lmgham informed me that a couple of DOC Officers were at Denham’s-|
residence and believed Denham was in the residence,

RFINR A 5 I DR SURUURPRE /S VS SO S SO SV A £ -
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Courts hav? rccognlmd that the majodty of Ameneans possess and use cellular tclephonw, and

i, i W cnid aw

tl:atmostoftlmekwpﬁ:ephonesmthmﬂmrmhataﬂhmm. Cellulartclcphonu a:clmd .

et

f amongoﬁterthlngs volee,tact,mﬂandSMSeommunlcaﬁons'mlngandposungto ’

“““““

wmﬂnmm;g?gb?gm,snﬁngmemma,mhngmdMngphommthgmd

el

storing documents, notes, music, mapping directions to placm.m Courts hiave recognized that
these devices are essentially ¢ comptmasm&vaststomgecepaducs. Infonnanondclmd ’

et

bythcuscrcanbemcovued.yumaﬁaddchon.nponmmhonofnocuphoneadm. "
E:mnplu ofth:ss}omddatypdudeusa—awedornveddam.mhasmnmhm,mmga

MMMMMMoMﬂGwEQMdMMmpﬁmm '
stamncnfs,v:deos,dommts gndlmaga;aswellasdcvlce-gcnm:eddata,suchasm

v wmd \

idenﬁtyinfonnaﬂon.passwords usagelogsandinfonnaﬁonpeminingmthephysimllocahon N
ofthedcvicoovertimc. Emmplcs ofdmastomdinnphonethateanmvcal apmonslomtion.

I

atspmﬁcdatmmdhmumdudememdalamdmugsammdmthphowgmphs IP

I sl e

addresses, whxchare assoaatedthh ageogmplnc locatxon; andgeogmphmlomuonassocmed
with the phone sending/receiving signals withccll towers end satelhm. As such, a person's use
of the phono can reveal where a person has been at dates and times relevant to the crime(s) under

which that person is likely to be found for arrest or at which the suspect stored or inadvertently-
lcﬁevldcncebehmd.

. e . .
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Whether some data on'the phonc is evidence may dcpend on other informatior stored on the
phone, and the application of an examiner’s knowledge 2bout how a cellular telephone operates.

SEARCH WARERANT AFFIDAVIT . - R
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investigation; a person’s activity at relevant dates and times, and/or places a person frequents at- | - i
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Therefore, the context, location, and data'surrounding information in the phone’s data may be
necessary,to understand whether.evidence falls within the scope.of the warrant,- Dug to the
potential for an extremely Jarge volume of data contained within modern cellular telephanes, and
that fact that evidence can be stored/located in tmanticipated Jocations or.formats, aﬁd can be

eqmpmmttomﬁemmﬂmpyofthedeﬁcqﬂmmductamfulmdhmmnsmﬂng
search for the evidence authorized for seizure by a search warrant. ForMeteasons.Iaskfor

authority to sefze and image the cell phone(s) described herein for later search pursuant to the
wamttssuedmthumattet GOV BET ML TR 2
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CES TOBE. SEARCHED . o, . wyi-v o

Basedmonmeabovefacumdchcmsmnmlmquestmatamhmmbelsued, b
directing the search of 10312 Golden Given RD E, Tacoma, Pierce County, WA 93445, 1.09
acye pareel, to Include the primary residence, all outbuildings, and temporary or.gt‘!ner
structures on sald property. AL AN S RN J?.-,. At
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The obtainment of this information I believe will assist in ldc:mﬂmnon of the mdwldual(s)

98445) 1 am requesting permission to search for, and seize the following: -, {x w--- 7 &
Endmoe_inwhamfmmofthonbwoﬂstedpﬂme(s)includhgbutmtﬂmhedm:

embeddedinoﬂmibmssbmdmthephonq,hvmmomtypiuﬂynwdwmespmhhmd .

engaged in nchvrh&l in Viplaﬁon of RCW 9A.52.030 Bln'glaq 2“' Degne, RCW 9A.56 030 _

PR AL {u Ted Se b eaeh L .
Theft I Degree' RCW 9&082.050 Tratﬁckmg in Stolen l’roperty l" Deg::e;
oo, VI LEYN NTEE TN
E SEARCHED FO N )
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From location #1 listed above (10312 Golden Given RD E. Tacoma, Pierce Connty, WA '

a. Items andlor information that Is/are cvidence of, fnnt: of, perlam to. andfor waslis bcmg .

L He e Aj'ﬂ';- S :r (; aeaF 142 N AT apwa e A b Wbty W,
inthecommissionofthahstedc:ime(s). , )
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b. :Jewelry and precious stones. Such jtems will be held in safekeeping by the Kirklend
rar PohceDepazunentlmﬁlsuchumethattheycanbere\fiewedbythewctimlnthxsmeto
. pmveordxsptweownmhp- [ U PR -

. Ca. Aqyandalltoolsthatcanbousedtocommtbmglnﬂesloincludebﬂnothmltsdto
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d. Items in whatever form evidencing dominion and control of the premisés, place(s), «
propexty, item(s), account(s), and/or person(s) searched;

The person of Lynell A, Denham, DOB 07/18/1964;" -

£ Cellular phones belonging 1o the person of Lynell A, Dénham,; DOB 07/18/1964 and /.

* . .orassigned to phone numbers 253.449.6615 and 253.677.07725 >+ + .. - .rn

Light colored 2008 Range Rover vehicle, bearing WA license plate number BC!LB:ZG?,
VIN: SALSF25418A144329; RRRTRD .

o

| LAnymdsngardmgsmmgofacﬂxﬁnlbmkdepositboxwhdmungo&apMWhm

: ..gtolen property could be stored off-site; -

# JFrom iccation #2 fisted above (The” pe:son i of Lynell A, nmﬁaﬁ;‘ﬁbis 07/1871964). I'sm
17 LA . N I

xequsung permission to search for, seize the following:

Items and!orinfomﬁonthatiﬁfafe t;s;iaenée of,ﬁmts gf,'pc:ﬁ;to, and/or was/is being nsed in
lhe eom:msmon ofthehstedcnme(s)

‘ ‘ LJ _l r ‘1“. " "

. L - " . .
"‘1-;.! ‘l r I ._n?\. AL AN P 3 ] T N

a. chcl:yandp:eclous stones: Suchitcmswﬂlbehe!dinaafekeepmgbythexxﬂdand :
Police Department until such time that they can be reviewed by the victim in this case to |-
prove or disprove; ' _ ' .

‘b Celliler phiné(s) bilonging 18 Linell A Denham, DOB 07/18/1964 and I?.?mgned |
to phone numbers 253.449.6615 and 353,677,077 LTI T

. Any recoids regarding storage facilities/bank deposit boxes indicating other places whers
stolen property could be stored off-site;

+
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Ex DI

From_location #3 -listed above. (Cellular, phone: belonging .to Lynell ‘A. . Denham, DOB
07/18/1964 ;and /; or. assigned to phone numbers 253.449.6615 and 253.677.0772)." :-1 am
requesting permission to search for, seize ‘and subsqquently forensically examine the above
described cellular telephones or digital device(s) for evidence of RCYY 9A.52.030 Burglaur 204

Pmperty 1% Degreeto mcludc but not limited to the following:

R N TN s T I AL LA STV PN E et T LY S RTINS R TP TOr S CYNN

> All information reveelmg the telephone number #ssobidted with the seized phade, its
:;f.‘,,wn 3 .t riorT AT R
sgmc‘é prt;vidcr and ali daia o bya s;rwce provxder to ldentxty thie phonc, mcludmg

e T e .o R N Y I T R - B N NE EUR U

" the phione's MED, MAC and cther unique Heniifiers; ,
> Evidenco of use of the device between 11/10/16 to 1221/16t cgmmmlcate'w:i

- ik My -

amlnalassoda:csoroﬂ:mabo&orpeminlngtotheabov&hswdcﬁme(s).
thoroﬂgoingmﬂs,mhsedcaﬂs,chﬂgwsions,hstcsag&q& text messages,
voice memo, voice mail, SMS communications, internet usage, and the like; -

> Photographs, images, videos, documents, and related data created; accessed, read,
modified, received; stnred,.sent.'moved,-tdelcted:or otherwise ‘manipulated between
11/10/16 10 12/21/16; e den TR T in e TR Len I, 0 M

> Eﬁdmofmofmedmeemmdwinume?m.&mpumnmgtomm *

L LN LR

Jewelérs and or any olherstoréi’thatbnyandseﬂ;mlryandpmmous stoncs; .

.»E L - i (l

> Infcunnhonthatcanbeusedto mlmﬂatethepomuon of the phonebetweenllllonﬁ to

----- Lol eE ARl R OAD {3l 5 O AL

12721116, ncluding location dats; cell tower usage: GBS sateilits date; GPS coordinates
.fgrmt{t%mgldﬁhmhonquaiesbmmeabove-hmddm andimagumawd,
¥ & N P L Mg [N IS AP

accessed ormodxﬁedbctweenﬂze abov&—lift:ddatcs togethgrtv;\gtythe:‘r:;xetadmand ;
EXIF tags; )

<« ®; Evidence tending to identify the subscriber.of the device, the user of the device, and/or,

-5, the possessor of the device, and/or dominion and control of the deyice between 11/10/16.

vea WOI2RU16; ity sn i aom '

122>y Any other inf@fmﬂ,hon that is evidence of the ,ebqvg:li.sted crime(s). .- go g .

cae W Y, PRI ; . y
A s Vel L R - B R R L B o S A LA T toan

e
o
)

PR TR ] VRN L T, VL Litae N de U ToL oy

SEARCH WARRANT APFIDAVIT e are "
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Degree; RCW 9A.56.030 Theft 1% Degree' and RCW 9A.082.050 Trafficking In’ Stolent| ‘
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Ex. DI

From location #4 listed above (Light colored 2008 Range Rover vehicle, bearing WA license plate’
numberBCX8267.VIN SALSF25418A144329) Iqm requesting pérmission to search for, o.nd selze
thﬁfouowmg: 3 {_-‘..-.“' . fn L S A POy T . e

A -
RS . - LR A

N 1 ,.:,r )‘_ R :. .« -..,'., f. ;-\‘c

s SRS TS

Evidenoe !n whatever form of the above Ilsted crlme(s) includmg butnot limited to: .. -

i
oy St
ooty

'

Pho ™ 2o bl gt T g, +on! Wt avk oA
a Itemsmdforinfmmaﬂonﬁdisfmcﬁd;neeof,ﬁultsof,puhhto,andforwasﬂsbehgusedln
) theeommmmn of tbe l:swd uime(s), ¢

f . .-u

“n H

e ' A

disprove ownership;
.. Anymdmwomhnmbomammmnbuwummamb&a‘mmmw
$ Drills © St T etrEa wv CoasTee o
> Sawg' - e oaron W T e RUR R
» Prym e LG e . 48
- » Gluesflocktightt ... - B e et L T
d. . Items in whatever form evidencing dominion and control of the premiscs, plaee(s).
property, item(s), account(s), snd/or person(s) scarched; Sy e

e. Theperson of Lynell A, Deaham, DOBOTASNI6E |, ... ... ; .
£ Cellular phona beloag!ngto the pason nfLyneﬂA. Denlum, DOB 07!18/’1964!11&! or
ot o b 5 4 e 2o '
A Anyrecordsngmdmgmmgefncmﬂesfbmkdcposntboxu lndicaﬁngclherphoeswhere
* +stolen property could be stored off-site; -+ - - bt

'l‘hmaﬂ'ida:m'ismtendedtoshowonlyﬂmtthmissufﬁcientpmbablemscforthe:equumd
3 S by . [ I S

warrant and does not sef forth all of my kmwledge about this matter.

subscriber(s) and éustomer(s) to which the materials felats, f the eiistence of this warrant would
likely jeopardize the life or physical safety of an individual mdlorjmpardmmongohgqﬁminal
investigation. The request for"this finding is based on the following faéts! My training and

hide evidence if they are tipped off that the police are investigating them. :

SEARCH WARRANT APFIDAVIT ' -
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b, :cwetrymdngciom stones, swmiﬁﬁ be _held n ufekecping bythaKirkland Polics |-
Deparhnmtmhlmhhmethatﬂwymbemewidbyﬂ_w ctunmth:sasetnpmwor ‘

X1 (Checkifappﬁcable)lalso sk that the court find that notice'to hnyperson. includingthe .

experience has taught me that individuals engaged in stolen property trafficking will de"stmy or |

—— -
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EX. DR

I certify-under penalty of perjury under the laws of the State of Washington that the foregoing is
trye and correct.

AFFIANT o
Kirkland Police Dept.; Detective A. O'Neﬂl‘#337

AGENGY, TITLE, PERSONNEL NUMBER

‘|| Subseribed and sworn to before me this 9’}\ day of Zch , 2016.

-

Signature: .
NSy 4
SUPERIOR CoURPAUHGE)  Ken Schubert
Printed Judge Name:
Issuance of Warrant Approved:
DANIEL T. SATTERBERG
King County Prosecuting Attorney”

By: Gavriel Jacobs, WSBA #46394
S enior Deputy Prosecuting Attorney
Criminal Division

[

SEARCH WARRANT AFFIDAVIT
Page 13-of 13




EX, LE *

{;{IRKLAND POLICE DEPARTMENT 1
age

WITNESS STATEMENT

CASE #: DATE: December 17. 2016 TIME
PLACE:

CONCERNING THE FACTS OF:

- My name is Andy Le and I have been a self-employed repair and design jeweler
since 1995, 1 have a busmess llcense w1th the Washington Department of Revenue and
with the City of Seattle. I also have a reseller penmt with the Washmgton State
Department of Revenue. This perrmt authorizes me to re-sell or sell jewelry on behalf of

a third party.

R

Onor about November 15th o;' 16th of this year, a bald, middle-aged, thin African-
American man approached me. He was well-d;'essed ami well-spoken. He offered to seli
me an expensive diaﬁmnd that was int his possession for $50,000. ‘He told me that he
wanted to sell the dlamond because he was in need of emergency money to financxa[ly

support his father. This man showed me a rece_p_t for how he obtained the diamond. He

also showed me a certiﬁétl appraisal of'the diamgnd‘.

| HAVE READ THIS STATEMENT OF 2 PAGES AND | DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE STATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. | AM SIGNING OF MY
OWN FREE WILL WITHOUT ANY FEAR, FORCE, THREAT, OR PROMISE OF FAVCR.

Witness Signature j/{'}«(/w\r

Witness, ——




Ex. LE, ¥

KIRKLAND POLICE DEPARTMENT 2
age .

WITNESS STATEMENT

CASE #: DATE: December 17, 2016 TIME
PLACE:
STATEMENT OF;

\ﬁ‘ {,‘{u“!vj‘&’ :Eg’ _ !
S

CONCERNING THE FACTS OF:

.Ttold the man that I did not have access to such financial resources but I feltbadly

for hint given the story that he providect me about his father, I offered to seil the diamond
for him to another Jewelry dealer who I thought would have access to the necessary
Tesources to purchase the diamond. The paperwork that he presented to me appeared
credible. He came across as credible as well. | ,
He agreed with my proposal I oontacted Ed'sJ ewelry, a jeweler w1th whom I
irave prewousiy engaged in busmess and asked him if he would be mterested in
purchasmg the dmmond that thlS man had asked me to pu;chase Ed told me that he
would purchase the diamond for $29,000. Ithen relayed to the man that Ed was willing
to purchase the dxamond Tor $29,000 and the man accepted the offer Smce It was near
the close of business on thxs day, I asked the man to come back w1th the dlamond ina

couple days if he wanted to proceed with the transaction. Tlns man responded that he

would come back. I asked the man for his driver’s license so I could make a copy ofit.

I HAVE READ THIS STATEMENT OF.2 PAGES AND J DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE STATE OF WASHINGTCN THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. | AM SIGNING OF MY
OWN FREE WILL WITHOUT.ANY FEAR, FORCE, THREAT, OR PROMISE OF FAVOR. )

Witness Signature, ——114)\ er_f‘

VWitness




EXLE, 3

KIRKLAND POLICE DEPARTMENT 3

Page
WITNESS STATEMENT
CASE #: DATE: December 17, 2016 TIMB
PLACE: .
STATEMBNT OF: Ahﬂl\,.

"‘ ’{“ o \ ‘l“’j "‘\"{"“ﬁ}, ‘h r '.‘) o
‘%}é‘- tgﬂ:&i Ei‘:k'jlht ':égf‘i;’iﬂ ’ar?ii U.b’ ’?’"S;'}, %{I Jq,.;k i ?ﬂ %ﬂr‘fé
' (ADDRESS) (PHONE)
CONCERNING THE FACTS OF:

The picture on the driver’s license was of the man who walked into my store. _He also

certified under the federal statute for perjury by handwriting as much on the copy of the

driver’s license that I created. The name on the driver’s license was Denham Lynell. ..

On or about November 19th, this man returned with the diamond to complete the

transaction. He wore an aquamarine necklace around his neck this time, He aisked me to
increase the oﬁ‘cr to $30,000 so that he could pay me for my time. I then took the
diamond over fo Ed;s Jewelry and Ed provided me with $30,000 in cash for the diamond
43 Ed agreed to the extra $1,000 so that I would be compensated for my time, I also gave
Ed the ceﬁiﬁe;i appraisal that this man had provided me. After Ed gave me the money, I
provided $29,060 in cashto the man, Inmy experience with the jewelry industry, it is
common for third parties to provide jewelers with jewelry to sell to another jev:veler in

exchange for compensation after the jewelry is sold. Nothing seemed out of ordinary

about the man or what he was offering,

! HAVE READ THIS STATEMENT OF .2 PAGES AND | DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE STATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT, 1AM SIGNING OF MY
OWN FREE WILL WITHOUT.ANY FEAR, FORCE, THREAT, OR PROMISE OF FAVOR.

Witness Signature -7 h’_\h.{a /

Witness




EX| | E _B‘—_'—l
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PKIRKLAND POLICE DEPARTMENT 4
age

WITNESS STATEMENT

CASE #: DATE: December 17, 2016 TIME
PLACE;
" STATEMENT OF: ,Ar\ J&, Le

b, Btz

T HRA]

I wrote down the man’s phone number when he called me. I have caller
identification on my phone and the name that popped up on my caller identiﬁc;ation
system when he called me matched the name on the driver’s license.

The man appm'aclred me again several days after this transaction was completed.
He brought a box of jewelry and asked if I would be interested in purchasing the jewelry.
I explained to him that I did not have the resources to purchase the jewelry ang all 1

purchase is scrap gold. Ihave not spoken with him since that date., - . coL

1 HAVE READ THIS STATEMENT OF 2 PAGES AND | DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE 'STATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. 1AM SIGNING OF MY

OWN FREE WILL WITHOUT ANY FEAR, FORCE, THREAT, OR PROMISE OF FAVOR.{A}\' L
Witness Signature 7 LU_AV(
Witness




IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

. ) Case No.: 17-1-06567-2 SEA
State of Washington, )
. ) DEFENSE MOTIONS:
Plaintiff, .
* For Franks Hearing and to Suppress
vs.

"To Dismiss Knapstad .

Lynell Denham, Defendant )

prosecution)

/

)
)
)
;
) c’ To Dismiss Equal Protection (selective
3
), To Dismiss CrR 8.3(b)

)

)

MOTIONS
Comes now the accused, Lyn;ll Denham. and by and through his attorney of record,

Kevin McCabe, moves this Court for an order granting an evidentiary hearing on the warrants at
issue in this case, an order suppressing evidence gained from those warrants, an order dismissing
the charges in this case for want of prima facie evidence, an order dismissing the charges in this
case for a violation of the equal protection of the law, R -

G‘or unconstitutional selective prosecution) and an order dismissing the charges in this case for a
violation of CrR 8.3(b). These motions are supported by the Constitution of the United States,

the Constitution of the State of Washington, state and federal decisional law, and CrR 8.3(b).



STATEMENT OF THE CASE

On or about 11/14/16, Mr. Denham, an African American, made a good faith purchase of
jewelry and gems from a private party for the purpose of resale at a profit. The private party
appeared to have legitimaie title to the merchandise and provided Mr. Denham with a valid
receipt for the purchase and sale.

Mr. Denham then went about the legitimate business of offering the merchandise for
wholesale purchase to jewelers. Mr. Denham made absolutely no effort to conceal his activities.
Actually, quite the reverse.

Mr. Denham provided his identification to Topkick Jewelry, Thien Phuoc Jewelry, and
Porcello Jewelry. He identified himself to Joseph Lennon, the white male employee he dealt with
at Porcello Jewelers. Similarly, he identified himself to Mark Kosich, the white male proprietor
of Topkick Jewelry. Additionally, he provided Andy Le, the Asian male proprietor of Thien
Phuoc Jewelry with both his receipt for purchase and sale and a certified appraisal for a diamond
that he sold to Mr. Le, as well as his identification.

Also on 11/14/16, the Kirkland Police conducted an investigation into a burglary that
occurred at Mallinak Jewelry on 11/11/16. The Kirkland Police contacted Frank Mallinak, a
white male, and inspected the premises and collected fingerprints for AFIS analysis. The
Kirkland Police also collected a partial bottle of rum, consumed by the unknown suspects during
the burglary, for DNA analysis by the Washington State Patrol Crime Lab. Finally, the K;rkland
Police recovered a headlamp cover from the scene.

During the course of their investigation, the Kirkland Police received information from

the Seattle Police. An anonymous Seattle Police informant indicated that Ed’s Jewelry in Seattle,



Washington was dealing in stolen gems. The informant stated that Ed’s Jewelry had purchased a
diamond taken in the Mallinak burglary.

The Kirkland Police then contacted Edwin Jue, a male of Asian ancestry, of Ed’s
Jewelry, Mr. Jue indicated he had purchased and subsequently sold the diamond in question. Mr.
Jue indicated he purchased of the diamond from Andy Le of Thien Phuoc Jewelry on 11/19/16..
Mr. Jue indicated he sold the diamond to Bryan Chrey, a white male, of Chrey Jewelers in
Bremerton, Washington on 11/20/16. Mr. Jue could not produce a receipt for the transaction.

The Kirkland Police contacted Mr. Le of Thien Phuoc Jewelry. Mr. Le confirmed that he
had sold the diamond to Mr. Jue. Mr. Le did not have a receipt for this $30,000.00 transaction.
Mr. Le did state that he had obtained the diamond from Mr, Denham, that Mr. Denham had
provided identification which he signed under penalty of perjury, that Mr. Denham showed him a
receipt for how he had obtained the diamond, that Mr. Denham showed him a certified _appraisal
for the diamond, and that Mr. Denham appeared credible.

The Kirkland Police also contacted Bryan Chrey, a white male, of Chrey Jewelers. Mr.
Chrey indicated that he had purchased the diamond from Mr. Jue. Mr. Chrey stated he had sold
" the diamond “on a note” to Mark Miceli, another white male, of Chamaty Jewelry for
$37,000.00. This note may, or may not, exist.

Chrey Jewelers is located in Bremerton, Washington. Chamaty Jewelry is located in
Seattle, Washington. In the same building as Ed’s Jewelry. On the same floor as Ed’s Jewelry.

The Kirkland Police contacted Mr. Micheli. Mr. Micheli indicated he had bought the
diamond and subsequently sold it. Mr. Micheli indicated he would try to obtain the diamond. Mr.
Micheli eventually did obtain the diamond. He returned it on 12/21/18 — the 'day before the

application for a warrant in this case.



In the meantime, the Kirkland Police received the fingerprint analysis from AFIS. Mr.
Denham was excluded. The Kirkland Police did not submit the rum bottle for testing for another
6 months. The DNA tests did not identify anyone. |

On 12/22/16, the Kirkland Police obtained a search warrant from the Hon. Ken Schubert
of the King County Superior Court. The application for the warrant informed Judge Schubert of
the 'transactions between Mr. Denham and Mr. Le, Porcello’s Jewelry, and Topkick Jewelry.,
Similarly, it informed him of the transaction between Mr. Le and Mr. Jue. It also informed him
of the transaction between Mr. Jue and Mr. Chrey. It also informed him that Mr, Denham had
been convicted of an attempted burglary of a Tacoma jeweler in 2007,

The application for the warrant did not inform Judge Schubert that the AFIS tests had
excluded Mr. Denham. Similarly, the application failed to mention the Kirkland Police had not
submitted a ready source for DNA testing to the Washington State Patrol Crime Lab. The
application also omitted the glaring lack of paperwork associated with the transactions of the
diamond that occurred subsequent to the transaction between Mr. Denham and Mr. Le.! Mr.
Chamaty’s involvement was omitted altogether, and along with it, all reference to the fact that
the diamond suspiciously wound up on the exact same floor of the exact same building as Mr.
Jue’s establishment.

The application also informed Judge Schubert that Mr. Denham’s father had purchased a
Range Rover on 11/17/16. It did not inform Judge Schubert, however, that Mr. Denham had not
received funds from any source associated with the burglary sufficient to make that purchase on
that date. And, of course, there was no reference to the fact that Mr. Denham was the only

African-American involved.

| Aside from Mr. Denham’s receipt, the application references only one other receipt. That is the receipt from Mr.
Jue to Mr. Chrey.

‘t



LEGAL ANALYSIS

1. Franks

In Franks v. Delaware, 438 U.S. 154, 155-56, 98 S.Ct. 2674, 2676, 57 L.Ed.2d 667
(1978), the U.S. Supreme Court held that where:

The defendant makes a substantial preliminary showing that a false statement

knowingly and intentionally, or with reckless disregard for the truth, was included

by the affiant in the warrant affidavit, and if the allegedly false statement is

necessary to the finding of probable cause, the Fourth Amendment requires that a

hearing be held at the defendant's request.

Franks, at 155-56, 98 S.Ct. at 2676. The Franks test applies to material omissions, as well as
misrepresentations. State v. Garrison, 118 Wn.2d 870, 872 (1992).

Here, the police either intentionally or recklessly omitted reference to exculpatory
physical evidence in the form of fingerprints, Additionally, the police intentionally or recklessly
omitted reference to potentially exculpatory evidence that they dglayed testing in the form of
DNA. The police also intentionally or recklessly omitted reference to the irregularity associated
with the lack of paperwork associated with their named sources’ transactions. Indeed, the police
intentionally or recklessly omitted all reference to the Mr. Miceli’s involvement and the fact that
the diamond changed hands twice, but wound up back on the same floor of the same building
after a trip across Puget Sound. Moreover, the police either intentionally or recklessly obscured
the fact that there was no evidence Mr. Denham had gained $9,000.00 in cash from the proceeds
of his sales prior to his father’s purchase of a Range Rover on 11/17/16. And, of course, the

police either intentionally or recklessly omitted all reference to the fact that Mr. Denham was the

only African American involved.




Judge Schubert was literally left with a whitewash. Mr. Denham was the only person
involved who presented both legitimate receipts and his identification during his transactions.
This is obscured by the omission of the fact that Mr. Le did not have a receipt for a $30,000.00
transaction with Mr. Jue, that Mr. Jue did not have a receipt for a similar transaction with Mr.
Chrey, and ihat all reference to the transaction between Mr. Chrey and Mr. Miceli and to Mr.
Miceli’s subsequent sale of the diamond was omitted. Moreover, while the police emphasized
the fact that Mr. Denham’s father purchased a Range Rover soon after the Mallinak burglary,
they omitted reference to the fact that they had no evidence Mr. Denham had realized the profits
necessary to finance such a transaction. Judge Schubert was given absolutely no indication that
the physical evidence submitted for testing — the fingerprints from the burglary — excluded Mr.
Denham. Likewise, the police kept the fact that they had delayed testing on a likely source of
DNA traceable to the burglar or burglars. Perhaps worst of all, despite the irregularities in the
dealings between the jewelers, the judge was never informed that none were black.

Had Judge Schubert known that exculpatory physical evidence existed, that testing was
delayed on potentially exculpatory physical evidence, that there were irregularities in the receipts
between the jewelers, and that there was no evidence the Range Rover was the purchased with
funds derived from the stolen jewelry, might he have come to a different decision?

Of course he might have. Indeed, had he known that he was resting a warrant largely on a
past conviction of an African American, he might well have demanded to know what was going

on in what, by all appearances, was a private gentlemen’s club.



2. Suppression
Rega}dless of the good faith of those who served the warrant, a Franks violation results in
exclusion. As the Court noted in United States v. Leon, 468 U.S. 8§97; 104 S.Ct. 3405; 82
L.Ed.2d 677 (1984) when éonsidering review in light of Franks violation:
Deference to the magis.tratc, however, is not boundless. It is clear, first, that the
deference accorded to a magistrate's finding of probable cause does not preclude

inquiry into the knowing or reckless falsity of the affidavit on which that
determination was based.

United States v. Leon, 468 U.S, at 914,

Accordingly, the Defense respectfully asks that the Court grant an evidentiary hearing in
this matter. The Defense contends that it has made the spbstantial showing of material omission
required. The Defense argues that an evidentiary hearing in this case will disclose the invalidity

of the search and result in suppression.



3. Knapstad

When it appears that the State will not be able to present a prima facie case of guilt at
trial, the Court should dismiss the case prior to trial. State v. Knapstad, 107 Wn.2d 346 (1986).
Here, there is no physical evidence linking Mr, Denham to the original burglary, There is no
surveillance video, no dna, no clothing fibers, no fingerprints, no eyewitness testimony, and no
hearsay or parfy admission. The only claims to evidence the State can claim are his open
possession of jewelry that he had a receipt for, some commonplace tools located a county away,
and a prior conviction that does not meet the signature test required for modus operandi. State v.
Coe, 101 Wn.2d 772, 777 (1981). While circumstantial evidence may well be of the same value
as direct evidence, circumstantial evidence is not superior to direct evidence.

Similarly, the crime of Trafficking in Stolen Property cannot be maintained. Certainly,
Mr. Denham sold jewelry which later turned out to be stolen. However, he did so openly, he
identified himself at every juncture, and he had a receipt for the merchandise, This is more than
the professional jewelers in the case can state. Even taken in the light most favorable to the State
with all inferences drawn in its favor, the evidence conclusively demonstrates that Mr. Denham
lacked the mens rea required for conviction.

Accordingly, the Defense respectfully asks the Court to dismiss the information prior to
trial. It does not appear that the State can prove the mens rea for Trafficking in Stolen Property

and it does not appear that the State can prove any element of Burglary.



4. Equal Protection
(selective enforcement)

Mr. Denham is an African-American male and thus a member of a suspect class. As such,
he claims his rights under the Equal Protection Clause of the Fourteenth Amendment and the
Special Privileges and Immunities Clause of the Washington State Constitution.

Even prior to Washington’s statehood, the U.S. Supreme Court observed that a truly
selective enforcement of the law offends equal protection:

Though the law itself be fair on its face, and impartial in appliance, . .. if it is

applied and administered by public authority with an evil eye and an unequal

hand, so as practically to make unjust and illegal discriminations between persons

in similar circumstances, material to their rights, the denial of equal justice is still

within the prohibition of the constitution.

Yick Wo v. Hopkins, 118 U.S. 356,373, 6 S.Ct. 1064, 1072, 30 L.Ed. 220 (1886).

The same Court would later refine this statement to indicate that:

The conscious exercise of some selectivity in enforcement is not in itself a federal

constitutional violation. Even though the statistics in this case might imply a

policy of selective enforcement, it was not stated that the selection was

deliberately based upon an unjustifiable standard such as race, religion, or other

arbitrary classification. Therefore grounds supporting a finding of a denial of

equal protection were not alleged.

Oyler v. Boles, 368 U.S. 448, 456, 82 S.Ct. 501, 506, 7 L.Ed.2d 446 (1962).

Mr. Denham specifically alleges that he has been selected for prosecution based on his
race. In support of this proposition he notes that Mr. Kosich took possession of jewelry stolen
from Mr. Mallinak, has not been prosecuted, and is white, Mr. Lennon took possession of
jewelry stolen from Mr. Mallinak, has not been prosecuted, and is white. Mr. Le took possession
of a jewel stolen from Mr. Mallinak, subsequently sold the jewel, has not been prosecuted, and is

Asian, Mr. Jue took possession of a jewel stolen from Mr. Mallinak, subsequently sold the jewel,

has not been prosecuted, and is Asian. Mr. Chrey took possession of a jewel stolen from Mr.



Mallinak, subsequently sold the jewel, has not been prosecuted, and is white. Mr, Miceli took
possession of a jewel stolen from Mr. Mallinak, subsequently sold the jewel, was permitted to
recover it, was permitted to return it, has not been prosecuted, and is white.

Accordingly, the Defense respectfully asks the Court to dismiss the charges against him
for violating the equal protection of the law contrary to the United States Constitution and for

granting a special privilege or immunity contrary to the Washington State Constitution.?

2 For the purpose of potential future review, the Defense formally asserts that art 1, § 12 of the Washington State
Constitution is more protective than the U.S. Constitution and that this is supported by the textual language of the
state constitution, significant differences in the texts of parallel provisions of the federal and state constitutions,
state constitutional and common law history, pre-existing state law, differences in structure between the federal and
state constitutions, and matters of particular state interest or local concern.

/o



5. CrR8.3(b)
To merit dismissal under C:R 8.3(b), two things must be shown. First, there must be a
showing of governmental misconduct or arbitrary action. Evil intent is not required — mere
mismanagement will suffice. Second, there must be prejudice to the accused’s right to a fair trial.
State v. Michielli, 132 Wash. 2d 229, 239, 937 P.2d 587, 592 (1997).

Here, the arbitrary action is patent. Despite clearly identifying himself to all involved and
despite receipt clearly representing a good faith claim of title, Mr. Denham is the only person
who has been charged. This is even more surprising when it is considered that the Seattle Police
were clearly investigating Mr. Jue prior to and during the Kirkland Police investigation of the
Mallinak case.

Prejudice is also patent in this case. Mr, Denham has been held in jail on these charges.
He has not been at liberty while the others have been free to consult counsel and to discuss the
case amongst themselves and to plan appropriate group strategies.>
Therefore, the Defense respectfully asks that the Court dismiss the charges against him

pursuant to CrR 8.3(b). Both of the rule’s requirements have been met: there has been arbitrary

governmental action and there has been prejudice to Mr. Denham’s right to a fair trial.

3 Upon his first visit to Mr. Jue, the Kirkland officer investigating the case had to retrieve him from a back room
and admonish him not to call the other jewelers when he discovered Mr. Jue immediately telephoning Mr. Chrey.

l



CONCLUSION
For the reasons stated above, the Defense respectfully asks that the Court grant the

relief requested.

Kevin McCabe #28821
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o EX. K.P # 1

' . FILED
* 170CTOAPM 2233
1
KING COUNTY
SUPERIOR COURT CLERK
2 E-FILED
3 CASE NUMBER: 17-1-085687-2 SEA
4
5 .
) SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
THE STATE OF WASHINGTON, )
7 ' Plaintiff, )
. L v. ) No. 17-1-06567-2 SEA
l : )
o LYNELL AVERY DENHAM, ) INFORMATION
)
Defendant. )
10 )
)
11

1, Daniel T. Satterberg, Prosecuting Attomey for King County in the name and by the

12 authority of the State of Washington, do accuse LYNELL AVERY DENHAM of the following
crime|[s], which are of the same or similar character, and which are based on the same conduct or
13 || a geries of acts connected together ot constituting parts of a common scheme or plan: Burglary
In The Second Degree, Trafficking In Stolen Property In The First Degree, committed as

14 l follows:
15 \ ' | Count 1 Burglary In The Second Degree
16 | That the defendant LYNELL AVERY DENHAM in King County, Washington, between

November 11, 2016 and November 14, 2016, did enter and remain unlawfully in a building,
17§ located at 6523 132nd AVE NE, Kirkland, in said county and state, with intent to commit a
ctime against a person or property therein; AHene e .

18
Contrary to RCW 9A.52.030, and against the peace and dignity of the State of
19 i Washington. .
20 Count 2 Trafficking In Stolen Property In The First Degree
2! That the defendant LYNELL AVERY DENHAM in King County, Washington, between

November 15, 2016 and November 19, 2016, did knowingly seli, transfer, distribute, dispense or
22 || otherwise dispose of stolen property belonging to Frank Charles Mallinak, to another person, or
did knowingly buy, receive, possess or obtain control of such stolen property, with intent to sell,
23 1l transfer, distribute, dispense or otherwise dispose of the property to another person; Afep7 p v

2 Danlel T. Satterberg, Prosecuting Attomey

CRIMINAL DIVISION
. W54 King County Courthouse
INFORMATION -1 516 Third Avenue
Seattle, WA 98104
(206) 295-9000 FAX (206) 296-0955
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EX B

Detective O'Neill Supplemental Page: 84 of 226

Case Number 16-44500

Detective Allan O Nelll, #337

A 0n 11729116, 1 was assigned this ease for follow up.

On 11/14/16, Sgt. Vickers requested my assistance at a burglary scene that occurred at Mallinak Deslgns Jewelers, 6523 132nd Ave
_B_._ NE, Kirkland. 1 responded to the scene 2nd contacted the owner Frank Mallinak. Mallinak reported that the business closed on

11/11/16 at 1800 hours and was closed over the weekend. He stated that he arrived at work at 11/14/16 around 0945 hours and
discovered the burglary.

Mallinak showed us the damage to the store, The safe to the store Is kept In a room In between the front showroom and back work
area. The room has a one way window looking out into the showroom. You can only see out to the showroom. The safe was open and
the drawers from the safe were scattered on floor. The left side of the safe had a large hole drilled in it, but the hole did not go
through the side wall of the safe. There was another hole which was approximately a % fach In diameter and it went through the side
of the safe and into one of the locking pegs on the door. The dial on the safe was damaged and pleces of the dial were on the floor.

There was a proximity alarm on the safe and the alarm wire was cut. The alarm box on the wall which was above the refrigerator was
open and several_wlres were cut,

The jewelry store is located In the Bridle Trails Shopping Center strip mall with several other businesses. There is an alley behind the

Jewelry store and there is a door that leads to a utility room behind the business that is used by the property manager and contraetors,
The lock to the outside door had glue or some type of lock tight sealant. Mallinak stated that matntenance workers noticed the glue in
the door lock on 11/10/16 and a lock smith was called to repair the lock. A door that separates the utility room and the jewelry store

was cut In half below the door lock and metal security bar. The bottom hzlf of the door was then pushed open to gain access to the
store.

The roof hatch that leads into the utility room was normally locked, but the lock was missiog. In the rear alley there are two pipes
next to the utility room door that run up the outside of the building to the roof. There were several scuff marks on the side of the
building along the pipes towards the roof. Itappeared that the suspect(s) climbed up the building to the roof by using the pipes for

support. The suspect(s) then entered the roof access hatch to galn entry into the utility room and then cut the back door to Mallinal’s
business.

. Mallinak provided a list of property taken from the safe. The list included more than 600 pieces of jewelry and loose stones. Mallinak
estimated that the value of the stolen items was approximately $250,000. Six of the pleces were certified GIA stones. One such GIA
stone was & 5.25¢t round diamond cert# 2185021160. This diamond had Just returned from being certified and the original GIA

report had been stored in the safe with the diamond. Both the diamond and GIA certified paperwork were stolen from the safe. The
six certified GIA stones were entered into the system as being stolen.

C' On 12/01/016 at about 1915 hours, Detective Magan with the Seattle Police Department contacted me with a possible lead on scmeone

trying to sell loose stones. His informant stated that the stones were taken In the last two weeks, I told him that I would reach out to
Mallinak and get a detailed list of the items taken. i

d * _On 12/05/16, Mallinak emziled me an updated inventory loss for his store and [temized the loose stones on & separate Inventory sheet. ‘
I sent the information to Detective Magan, who stated he was waiting for his source to get back to him.

E- _On 12/06/16, I called AFIS to check on the status of the prints taken. I was informed that they had not yet been compared. Ialso
began checking Leadsonline. ;s

F ©__On 12/07/16, Detective Mapan called and verified that the 5.29 diamond with the GIA number 2185021160 taken from Mallinak’s
shop had been sold to Ed’s Jewelry located at 4th and Pike in Seattle. The information that Detective Magan had received was that
the diamond was bought at the Jewelry store and then sold to another party. I conducted some research and located an Ed’s
Jeweler's, 1424 4th Ave #203, Seattle, WA 98101. The business license for that store was listed to Edwin Jue (President) and Shawna
Wang (Secretary).

G' On 12/08/16, I went to Mallinal's store to pick up photocopies of the paperwork for: the stolen jewelry to include the above listed 5.29
CT dlamond. Mallinak informed me that they discovered that the suspect had cut the wiring to their air conditioner unit. Mallinak
believed that was done to make sure the smoke from drilling into the safe would not circulate into the other rooms and set off the fire
alarm. Mallinak also found a small plastic cap near the safe that did not belong to the store. I took the item into evidence,

17-1-06567-2 SEA Denham_L 0094
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H.O_. At about 1425 hours, | took the GYA paperwork for the 5.29¢t diamond to Ed® Jewelers which was now on the 4th floor of the
- building. Ifirst contacted Wang and provided her with the GIA paperwork for the diamond. I then asked for the paperwork on the

- purchase and sale of the diamond. Wang took the paperwork and said she would get Jue. Jue then came and asked me who sent me
and how did I know they bought and sold the diamond. I again informed him that I was with the Kirkland Police Department. I told

him that I have resources and information that that led to his jewelry store. Jue was very upset and mad that someone sold him a
stolen diamond.

I IP Jue told me that he purchased the diamond on 11/19/16 from another jeweler that he has conducted business with in the past. He
stated that person’s name was Andy Le and owns a shop near Othello and Rainier Ave S in Seattle, 1asked Jue to provide me with a
copy of the paperwork for the purchase of the diamond. Jue went to the back and called Le about the diamond. He returned with a
receipt that listed the date, Andy Le and that he paid $30,000. He gave me Le’s number and told me I could catl him (206) 288-9666.
Jue stated that he sold the diamond to Chrey Jewelers in Bremerton on 11/20/16. I asked Jue to provide me with the paperwork for
the sale of the dixmond. Jue again, left and went Into the back and I heard him talking to someone, I heard the phone ring and saw
“Chrey Jewelers” listed on the caller ID. I went to the back room and told Jue to stop calling the other Jewelers and to just provide

me with the information I requested. Jue apologized and was just upset that he was sold a stolen diamond, Jue did not have any
paperwork for the sale of the diamord.

:,'_.I contacted Andy Le via telephone, who is the owner of Thien Phuoc Jewelry, 7101 MLK Jr Way, Seaftle, WA. Le stated that on or
about November 15th or 16th of this year, a bald, middle-aged, thin African-American man, offered to sell him an expensive diamond
that was in his possession for $50,000. He stated the male told him that he wanted to sell the diamond because he was In need of

emergency money to financially support his father, Le stated that the male showed him & receipt for how he obtained the diamond
and also a certified apprilsal of the diamond.

9« - Le said he told the male that he did not have that large amount of money, but he felt badly for him given the story about his father, Le

¢ offered to sell the diamond for him to another jewelry dealer who he thought would have the money to purchase the diamend. He
stated that the paperwork that he presented, appeared credible,

5 $ e stated that the male agreed to his proposal and Le contacted Ed's Jewelry. Ed agreed to purchase the diamond for $29,000 and Le
relayed the information to the male. Le stated that since it was near the close of business on this day, he asked the mate to come back
, with the diamond in a couple days. The male told Le that he would come back and Le asked the male for his identification. 'The male
provided Le with his Washington State Identification card and Le stated the plcture on the ID matched the male. Le made a copy of
the ID card and then had the male sign the copy of the ID that the diamond was not stolen. Le emailed me a copy of the WA ID card
which listed the male as Lynell A, Denham, DOB 07/18/1964, address of 10312 Golden Given RD E, Tacoma, WA 98445.

‘_q'_..Le stated that on or about November 19th, Denham returned to his store with the diamond to complete the transaction. Le stated that
the male was wearing a large aquamarine necklace around his neck. Mallinak had an aquamarine stone taken from his store. Le
+ stated that Denham asked him to increase the offer to $30,000 so that he could pay him for his time. Le sald he then took the diamond

over to Ed's Jewelry and Ed provided him with $30,000 In cash for the diamond. After Ed gave him the money, Le provided $29,000
in cash to the man.

_5-___1@ stated that he wrote down Denham's phone number when he called him. He said he has caller Identification on his phone and
Denham's name popped up on his caller identification system when Denbham called him. Le stated that Denham approached him
again several days after the diamond transaction. He said Denham brought a box of jewelry to his store and asked if he wanted to
purchase the Jewelry. Le told Desham no and he has not spoken to him since that date. Le contacted his attorney who reviewed and
anthorized Le to provide me with a written statement. He stated that he did not have video surveillance for that day or a sales receipt.

J: . 1called Bryan Chrey (206) 384-3090 with éhrey Jewelers and he informed me that they had sold the diamond on “note”, but he
should be able to get the diamond back. He stated that he would contact me next week. S‘s"f

* 1 conducted a records check on Denham. Denham had been arrested in Tacoma in 2014 for burglary. In that burglary, Denham cuta
hole in the roof of a building using & saw In an attempt to gain access to the safe inside the jewelry store. He also had numerous
burglary arrests and federal arrests. Denham is on both Federal and State probation. I called and spoke to Patrick Robinson with the
Federal probation. He informed me that Denham was stil! living at 10312 Golden Given RD E, Tacoma, WA 98445 with, James C,
Fisher, This Is also Denham’s address that Is listed on his WA State Identification card. Robinson stated that he has monthly face to
face meetings with Denham and he has been out to Denbam’s residence three times. Robinson stated that he last visited Denham at
his residence, 10312 Golden Given RD E, Tacoma, WA 98445 on 12/05/16.

L ® Y ealled Izetta Dillingham with DOC probation and she also stated that Denham lives at 10312 Golden Given RD E, Tacoma, WA
98445. Dillingham said that she went out to Denham's residence and he had 2 new Range Rover and was wearing a huge blue stone
gem neckdace. This is a similar piece of jewelry that was taken from the burglary. I conducted a records check on vehicles registered
to Denham's residence, 10312 Golden Given RD E, Tacoma, WA 98445. 11located a 2008 Range Rover, registered to James C. Fisher.
The VIN was listed as SALSF25418A144329 and the license plate number was BCX8267.

.H'_I called Chrey, to inquire about the diamond. Chrey told me that the he sold the diamond on note to Mark with Chamaty Diamonds
17-1-06567-2 SEA -~ _ : Denham_L 0095
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‘[ I ¢__for $37,000. Chamaty Diamondsis in the same building and floor as Ed’s Jewelers. Chrey believed that Mark sold the di::?xgoaf:seaonf
he did not know to who. I called and left a message for Mark to call.

N. I searched pawnlng history for Denham using the Leadsonline program. The check showed that on 11/14/16, Denham pawned a
woman's 14kt yellow gold necklace to the Topkick Jewelry & Loan, 13014 Pacific Ave S, Parkland, WA. This necklace matched one
that was stolen from Mallinal’s store. On 11/21/16, Denkam pawned & sapphire ring, a diamond band and a wedding set at the
Porcello Jewelers, 10222 NE 8th St Bellevue WA. Mallinak had photos of the sapphire ring which was a custom design. On 11/728/1§,

Denham pawned a woman's white gold 14kt, 4.20 grams; 1blue/8 diamond ring at the Topkick Jewelry and Loan. This ring matched
one that was stolen from Mallinak’s store,

Q' On 12/08/16, 1 sent holds to the Topkick Jewelry and Porcello for the above listed items Denham pawned. .

enham had other pieces of jewelry that he wanted to sell to them and was going to come back in the future. Denham was seen
leaving in a light colored Range Rover with a temporary license plate in the window. Employee Joseph Lennon completed the
transaction. Lennon stated that on 11/21/16 at about 1615 hours a male came into the store wanting to sell a sapphire ring, a diamond
band and a diamond wedding set. The male told him that the sapphire ring was his mothers who had passed away. The male showed
Lennon his Washington State ID card that had the name Lynell A, Denham. DOB 07/18/1964 on it. Lennon stated that the photo on
the ID matcked him and he photocopied the ID. This was the same Washington State ID card that Denham used to sell the diamond
to Le. They completed the transaction and Denham was paid $2500.00 for the stolen jewelry. Lennon stated that Denham had called
the store a couple of times and one time told him that he bad some loose diamonds and s2pphires that he wanted to sell. Mallinak had
several loose stones taken from the burglary. Lennon stated that on 11/23/16, Denham returned to the store and wanted to buy

something for his father. Lennon stated that Denkam even put him on the phone with a male that stated he did not need anything and
that his son was always trying to buy him things.

On 12/14/16, 1 went to the Porcello Jewelry and recovered the items that Denham had pawned. Owner, Jason Porcello stated that
#_D

Q At On 12/14116, 1 spoke ‘to Mark Miceli with Chamaty Diamonds INC. Miceli stated that he sold the dismond and did not have any

T paperwork for the sale. Iinformed him that the diamond was stolen and he needed to locate the person that he sold it to, Miceli stated
that he would get back to me. .

‘Q On 12/15/16, T went to Mallinak's Jewelry store and showed Frank Mallinak the two rings (3ct oval sapphire and 18 = ,05ct diamond)
and wedding set that Denham had pawned to Porcello Jewelry. He identified the two rings as being one of his customer’s (Sandy
Anuras) taken from the burglary in his store. Mallinak also identified the wedding set as one of his customer’s (Linda Scott) taken in

the burglary. I took photographs of the rings and returned them to Mallinak. A Kirldand Property Release form was completed and
signed by Mallinak,

5: On 12/15/16, I called and spoke to Mark Kosin with Topkick Jewelry, Kosin told me that Denham came in a couple of days ago to sell
other items. Kosin stated that he told Denham that there was 2 police hold on the items he pawned and they could not purchase any
further items from him. They provided Denham with my name and the police department I worked for, This obviously alerted
Denham that he was the subject of an investigation. Since that time, Denham did not go to his scheduled meetings with his federal and

state probation officers. I was advised that active DOC and Federal warrants would be entered into the system for his arrest for the
probation violations.

T_’__' On 12/15/16, Dillingham sent me photos of the Range Rover and I could see a paper plate with the dealership’s nl;ne “All Right Auto
Sales.” I called the owner, Joe, at All Right Auto Sales and he informed me that the Range Rover was sold to James Fisher on

11/17/16. He stated that Fisher had $9,000 ezsh and financed the balance of $12,300. Wayne Bozell was the salespersor who sold
Fisher the vehicle,

U' On 12/20/17, I received the AFIS report for the latent lifis that had been located at the burglary scene. A latent [ocated on the
electrical panel box In the maintenance room returned to Dustin Joseph Toney, DOB 05/20/79. A records check showed that Toney

was employed at the Evergreen Power Systems that conduct electrical work. No prints from Toney were locsted Inside Mallinak
Jewelers.

\/° On 12/21/16, Mark Miceli with Chamaty Diamonds came to the Kirkland Police Department with the 529 carat diamond, GIA
#2185021160 that was taken from the burgiary and pawned by Denham. Miceli informed me that he had purchased the diamond
from a dealer that he has conducted business with in the past. He also indicated that the dealer had presented him with alt of the GIA
paperwork for the diamond. I explained to him that the paperwork was stolen along with the diamond. He informed me that the
paperwork and diamond should have not been keep together. Miceli told me that prior to coming to the Kirkland Police Department,
he took the diamond to Mallinak who verified its authenticity. I confirmed this with Mallinale. Miceli turned over the diamond and
GIA paperwork. He signed & property room form and was given a copy. I photographed the diamond and GIA paperwork. The
diamond and paperwork were placed Into evidence and stored in a safe in the property room. Miceli had to leave and did not have
time to provide me with a written statement. I emailed him and statement form and requested that he complete and return it to me.

N_' __Mallinak had hundreds of pleces of fewelry stolen and only a small number are known to be recovered. It would be difficult to
traffic/sell such a large quantity of jewelry quickly, thus I believed that Denham was storing the jewelry st kis residence, 10312 Golden
Given RD E, Tacoma, WA 98445, Both probation agents, informed me that Denham’s property contains the main house, a guest

17-1-06567-2 SEA Denham_L 0096



=X B

\Al l house, several structures and numerous vehicles, All of these are places that Denham could hide the stolen jewelry and bllrg?ary tools.
Denham has provided the following two cellular numbers to his probation officers: 253.449.6615 and 253.677.0772. Reviewing prior
arrests of Denham, he used two way radios to communicate with other suspects during the commission of his crimes. With cellolar

phones being easier to obtain gnd Denham listing two cellular phone numbers, it was my belief that Denham may have evidence of the
listed crimes on his celiular phones.

T contacted Deputy Richards with the Pierce County Sheriff's Office Pro Act Team to advise them about the criminal activity and
active warrant on Denham. Deputy Richards researched Denham and Fisher's criminal history and determined that a SWAT team

clearing would be necessary to execute a search warrant. Deputy Richards stated that their SWAT team would be willing to clear the
property if I obtain = search warrant.

z ¢ Based on the above listed information, I wrote a search warrant and affidavit to search

10312 Golden Given RD E, Tacoma, Picrce County, WA 98445, 1.09 acre parcel, to include the primary residence, all outbuildings,
and temporary or other structures, on said property for:

-Lynell A. Denham, DOB 07/18/1964;
~Cellular phone belonging to Lynell A, Denham, DOB 07/18/1964 and / or assigned to

phone numbers 253.449.6615 and 253.677.0772;
~Light colored, 2008 Range Rover vehicle, bearing WA license plate number BCX8267,

VIN: SALSF25418A144329.
The warrant was reviewed by King County Prosecutor Gavriel Jacobs. On 12/22/16, X took the warrazt to King Superior Court Judge
Ken Schubert. Judge Schubert sipned the warrant 2t 0940 hours. The warrant was assigned number 16-1201.

Z * _On 12/29/16 at 0400 hours, I attended the Pierce County Sherif’s Office search warrant briefing at the Parkland Fire Station. The
residence was to be cleared by the Pierce County SWAT team and once cleared turned over te the Kirkland Detectives. Pieree County
Deputies Richards, Eldridge, Folden and Marrs also assisted with the search of Denham’s residence.

At about 0530 hours, I was Instructed that SWAT had completed the clearing of the property. Denham was not located on the
property. James Fisher was located in the main house. Dorothy Bell and her son Jade Haslem were located in a separate building on

the property by Pierce County Deputy SWAT member Gary Nicholson. Bell told Deputy Nicholson, “I bet you are locking for Lynell,
what did he steal now?”

Kearen Tucker, DOB 02/07/61, was located sleeping in a travel trailer on the property. Detective Carlson and Detective Slominski
interviewed Tucker, Tucker agreed to have the interview recorded. Tucker stated that she knew Denham was involved with stolen
Jewelry and saw him in possession of the jewelry a couple days after Veterans Day. Tucker stated that she knows Denham in the past

has sold jewelry to a Jewelry store on Portland Ave between 38th and 43rd Street. She deseribed the store as being in 2 strip mall next
to a medical center, (refer to her recorded statement for further).

1 contacted Fisher and interviewed him In Deputy Richards's vehicle that was parked in front of the residence. Fisher had been
placed In flex cuffs by the SWAT team. Deputy Richards removed the flex cuffs. Iinformed Fisher that we had a search warrant to
search his residence for jewelry and Denham, Fisher claimed he knew nothing about Jewelry being in his home. He also stated that
Denham left a couple of weeks ago and he has not been in contact with him. I asked him if he could call Denham and he told me that
Denham tontacts him. It was obvious that Fisher was not being honest with me,

I Informed Fisher that he was not under arrest, but wanted kim to understand that he may be considered an accomplice, I read Fisher
his Constitutional Rights from my pocket card and he stated that he understood. I then asked Fisher directly if he knew where
Denham was and he stated that he did not know. Fisher informed me that a couple of weeks ago, Denham told him that he was tired
of DOC and the UAs and he was leaving. I then asked him directly if he knew about the jewelry and he stated no. Itold him that I
knew Denham gave him $9000 cash to pay for a Range Rover that he placed in his (Fisher’s) name. Fisher acknowledged that
occurred. I told him that X also knew the money was proceeds from selling the stolen jewelry which would make him an accomplice.
Fisher replied, “You can’t prove that.” I then asked him if he recalled talking to a jewelry store employee because Denham wanted to
buy him some jewelry. Fisher stated that he remembered that and said Denham was always trying to buy him things. Itold him that
it was strange that Denham did not have a job, but was able to provide him with $9000 cash. Fisher stated that Denham was a very
resourceful man and it was not uncommeon for him to have 3-10 thousand dollars cash. It was evident that Fisher was not going to
provide the location of Denham or the Jewelry. Fisher agreed to check and see If any of his 30 plus registered vehicles were missing,
After checking a couple drawers of keys and a key box, he told me that none of his cars were missing.

During the search, documentation for the purchase of the Range Rover vehicle was located and cnnnrmed that $9000 was used as a
down payment for the vehicle. The paperwork showed that the vehicle was purchased on 11/17/2016 at the All Right Auto Sales in
Federal Way. State Farm Insurance paperwork was also located that listed Denham as being insured on the Range Rover, ‘The
vehicle (2008 Range Rover vehicle, bearing WA license plate number BCX8267) was located on the listed property and searched for
evidence. The vehicle was then seized and towed to the Kirkland Police Department. The vehicle was sealed with evidence tape and
stored in a secured pen at the Kirkdand Police Department.

Cpl. Crocker located two brand new head lamps with the tags still attached. The head lamps have an elastic band with & light on them
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that is worn on 2 person’s head. This allows a person to see in the dark while keeping their hands free. The head lamps are Page S8 of 226
commonly used as burglary tools and were seized. Upon further examination of the head lamps, I discovered that the plastic cap that
Mallinak located in store was actually the on and off dial for a head Iamp. The dial was an exact match of the dials on the two
headlamps that were seized. Itis possible that the dial fell off the suspect’s head lamp, making the head Iamp non-functional. The
suspect would then have to purchase a new head Jamp.

I located drawings and schematics of safes in Denham’s bedroom.
Deputy Eldridge located an elongated card board box that contained drawings of various safes.

I provided Fisher with a copy of the warrant and return of service. He was very Irate and wanted to know who was going to pay for
the damages. Deputy Richards provided him with the Pierce County Sheriff’s number.

Refer to Pierce County Sheriff incident report number 1636400082 for further information about the SWAT entry and supplemental
reports from the Pierce County Deputies.

On 12/29/16, at about 0950 hours, I contacted Kesin at the Topkick Jewelers. Kosin provided me with the ring and bag of necklace
clasps. He informed me that they did not have an entry for clasps and he Just labeled it a3 & necklace. 1 examined the ring and it had
Mallinak’s stamp en it. Kosin stated that Denkam always came Into the store acting like they were pood friends. I told Kosin in the
future not to tell people that there are police holds on stolen Items. Kosin replied that he did not want to buy any moere items from
Denham and he had to tell him so he would leave the store. Itold him that he could have told Denham that he was flagged and could
not buy from him anymore. He did not need to give Denham my Information. Kosin stated that Denham would have continued to ask
him questions and not leave the store. Kosin stated that he gave Denham all of the lnformation from the Leadsonline hold which
Included my name, department and ease number. He said after he provided Denham with this information, Denham stated, “I will be
contacting my attorney.” Kosin provided me with a written statement and coples of the pawn slips. I took possession of the elasps and
ring and gave Kosin a Kirkland Police Department Property form receipt.

I located a Jewelry store at 4314 E. Portland Ave Ste 2 called the Punlerpich Jewelry. It was located in a strip mall next to a clinic just
like Tucker described as the place Denham sold jewelry to in the past. The store was closed.

1 contacted Mallinak and he confirmed that the ring and clasps were taken from the burglary. [ placed the ring and clasps into
evidence.

On 12/29/16 at 1237 hours, I called and spoke to Larry Mattos with Ashton Gems. His number was located during the search of
Denham’s room. Mattos did not remember Denham’s nante, but stated that he would check their records and call me back if he
located anything.

On 12/30/16, Cpl. Crocker Informed me that she completed a Notice of Seizure and Intended Forfeiture Involved in Felony Crime on
the 2008 Land Rover Range Rover and initiated the process for forfelture (refer to her report for further).

On 01/02/17, I called and spoke to Wayne Bozell with All Right Auto Sales. Bozell stated that on 11/17/16, 2 male came Into the
dealership and stated his name was Lynell Denham. Denham was interested in’buying the 2008 Range Rover that the dealership had
for sale. Lynell told him that his credit was not good, but he had $2000.00 cash to put as a down payment. Bozell stated that Denham
told him that his father would come in later to fill out all of the paperwork, Bozell stated that Lynell's father, James Fisher came In
later and purchased the vehicle. Bozell did not know how the vehicle was paid for, because the finance department handled that
portion. I emailed Bozell two photos labeled A and B, Photo A was Lynell Denham’s WAID photo and Photo B was James Fisher's
WADOL photo. Bozell was able to identify both Denham and Fisher. 1 wrote a statement for Bozell and read it to him over the
phone. He agreed with the statement.

No cellular phones belonging to Denham or with the above listed numbers were located on the premises during the execution of the
residential search warrant. Denham was net on the premises and had gone Into hiding. He also failed to show for his scheduled *
probation meetings and an arrest warrant for Escape from Community Custody was issued,

On 01/04/17, I sent the plastic headlamp dial to AFIS to exam.

On 01/18/17, A¥IS completed their examination on the plastic keadlamp dial and no prints of value were located. AFIS preserved the
dial for DNA and it will be sent to the Washington State Patrol Crime Lab for DNA examination.

On 01/26/17, Denham pawned & gold necklace for $2000 at the Bellevae Rare Coins. The necklace was not one that was taken from
this burglary. This showed that Denham was still in the area and pawning jewelry, Bellevue Rare Coins provided me with a flash
drive that contained a copy of the video surveillance of the transaction. It clearly showed Denhzm in the store pawning the necklace.

Mallinak had requested to take custody of the 5.29 carat diamond, GIA #2185021160 so0 he could return it to the owner. I contacted
King County prosecutor Gabriel Jacobs and he indicated that the diamond could be returned as long as photos were taken, On
02/07/17, Mallicak came to the Kirkland Police Department, Evidence Tech Tiffany Borges removed the diamond from the Kirkland
Police Department Evidence safe and accompanied me to the front lobby where we met Mallinak. We then all went into a Kirkland
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lIobby Interview room. I presented Mallinak with the diamond and he examined and confirmed it was the 5.29 carat diamg: ?:8%\0! 225

#2185021160 stolen from his store. I took photographs of the diamond and GIA paperwork and released them to Mallinal. A
property release was completed and signed by Mallinak,

The 5.29 carat diamond, GIA #2185021160 was cleared out of the system as belng stolen by Kirkland Records.

On 02/16/17, Evideace Technician Karen Olson informed me that the Range Rover needed to be moved from the outside secured pen
to the Inside secured evidence bay. Olson requested that I drive the vehicle to the inside bay. I then got into the Range Rover vehicle
while Techniclan Olson watched and started the vehlcle's engine. 1 observed that the vehicle was equipped with a GPS system, I did
not access the GPS and parked the Range Rover In the inside secured bay. My training and experience have taught me that some GPS
systems keep u memory of addresses that have been searched or driven to. On 03/20/17 at 1300 hours, I called the service department
at the Bellevue Land Rover and they confirmed that at 2 minimum the GPS system In that year of Range Rover would store the last
Jocation searched. )

I conducted a public records search on phone number 253.449.6615 and 253.677.0772. The check showed that the service provider for
253.449.6615 was Metro PCS and the service provider for number 253.677.0772 was Verizon Wireless. Denham had provided these *
phore numbers to his probation officers. He also provided the number 253.449.6615 to the Porcello Jewelers and the number
253.677.0772 to the TopKick pawn store when he pawned the stolen jewelry to the stores. I sent preservation letters to both Metro

PCS and Verizon.

Verizon sent me an advisement that 253.677.0772 was assigned to T-Mobile,

On 03/21/17, Denham returied to the Bellevue Rare coins and attempted to pawn 4-5 diamond gold rings. Denham did not like the
appralsal and left the shop with the rings. The Bellevue Police were called after Denham left the store. Bellevue Rare Coins provided
me with a flash drive that contained a copy of the video surveillance of the transaction. The surveillance again clearly showed
Denkam in the store. This time Fisher was In the store with Denham.

I wrote an addendum to warrant number 15-1201 to search the GPS unit in the Range Rover and also the phone recerds for

Denham’s cellular numbers (253.449.6615, Metro PCS) and (253.677.0772, T-Mobile). The warrant was reviewed by King County
Prosecutor Gavriel Jacobs.

On 04/11/17, Denham was arrested in the City of Shoreline by the King County Sherifs Office on his arrest warrant and was booked
into the King County Jail. Denham had been staying at a motel In Shoreline (refer to King County case C17017782 for further).
Later that day, the motel staff called the police to report a suspleious item in Denham’s room that they believed might be a bomb.
King County Deputies entered the room and saw on the bed a large amount of specific keys, latex gloves and an odd briefcase with
electric relays Inside.

It was believed that the device might be used to short out alarm systems. The ltem along with a schematic was seized and sent to the
FEI to be examined (Refer to King County case C17017841 for further).

On 04/17/17,1 went to the King County Jail to Interview Denham, Denham refused to talk to me,

On 04/20/17, I took the affidavit addendum and warrants to the King County Superior Court. Superior Court Judge Susan Amini
signed the AfTidavit and warraets at 1335 hours.

On 04/25/17, 1 served the warrants to Metro PCS and T-Mobile via email.

On 04/25/17, 1 served the warrant on the Range Rover GPS unit. There was no saved GPS history in the GPS unit. It appeared that it
was never used or deleted. Ileft a return of service in the vehicle.

On 05/04/17, I received the information from T-Mobile and Metro PCS that I requested In the search warrant. The information
Included the eall records, tower locations that the phone utilized and the dates and times of the calls.

I reviewed the phone records for 253.449.6615, Metro PCS. The subscriber name on the number was Lynell Denham with an address
0f 10312 Golden Given Rd E Tacoma WA, 98445-3168. The account was activated on 10/03/16 and terminated on 02/03/17. This
showed that the phone was registered to Denham duriag the time frame of the burglary. There were over 1200 phone records listed
from 11/10/16 = 02/02/17. Out of those records only three were recorded to be in the City of Kirkland and utilized the tower lotated at
NE 70th St & 132nd Ave ln Kirkland. This tower is located approximately 550 feet from Mallinak Jewelers. One call was placed on
11/11/16 at 23:53:41 hours to number 206.293.4636. Mallinak Jewelers received two alarms on 11/11/16 at 23:22:35 & 23:26:06 hours.
The other two call records were placed on 11/52/16. At 14:22:22 hours Denham’s phone received a call from number 206.293.4636.
At 14:42:47 hours a call was made from Denham’s phone to number 253.861.2161, Mallinak Jewelers received an additional alarm on
11/12/16 at 01:40:54 hours. These records show that Denham’s phone was utilized In Kirklard during the time frame of the burglary.
I compared the times and dates that Denham pawned the stolen jewelry to the phone records for number 253.449.6615, The records’

showed that Denham’s phone was used near the location of every store Denham pawned stolen jewlery at during the time frames
indicated by witnesses.
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There were also several records that showed calls were placed near the Punlerpich Jewelry store,

I reviewed the phone records for 253.677.0772, T-Mobile. The subscriber name on the number was James Fisher with an address of
10312 Golden Given Rd E Tacoma WA, 98445-3168. The account was activated on 12/20/15. There were ro records of calls being
placed or received in the City of Kirkland from this number.

I reviewed Denham’s fall call recordings while he was Incarcerated at the King County Jail. The majority of the calls that Denham
placed were to Fisher. In those calls he discussed with Fisher about & storage unit that they needed to pay the bill for, Denham did
not disclose the location of the storage unit on the phone, but told Fisher the gate number was 11686146% and he believed It was unit
number G1167. .

At the request of Assistant United States Attorney, Bruce F. Miyake this report way submitted to him on 06/12/17 with the

understanding that the case was still an active investigation and this supplemental report was a preliminary report and not complete,
-

On 06/13/17, Le’s attorney dropped off the original photocopy of Denham’s ID that Denham signed when he sold Le the stolen *

diamond. Itwas placed into evidence.

# On 06/27/17, I received the AFIS report for the bottle and no prints of value were located. I contacted Beverly at the Washington
State Patrol Crime Laboratory DNA section. She had previously Instructed me to first send the bottle and cap to AFIS. Beverly now
instructed me to send the cap and bottle to the lab for DNA examination. I completed the DNA examination paperwork to have the
items processed. .

On 06/27/17, 1 contacted Josh Michae!s with the FBI and he indicated that he would check with the 1ab and have them expedite the
examination on the briefcase.

On 07/05/17, I sent in & request to the Washington State Patrol Crime Laboratory to examine the bottle (EV386-001) and plastic cap
(EV337-002) recovered at the crime scene.

On 07/13/17, I received copies of Denham's phone calls while he was in Federal Custody from the USAWA. I reviewed the calls and it
was apparent that Denham knew we would be reviewing the calls. In the calls, Denham mainly talked to Fisher and made threats to
sue me and also to “shut down™ Miyake. He was upset that the Range Rover vehicle had been seized snd stated “You don't care about
my family, I don’t care about your family. When I sue your asses individually, I already got something for Detective O'Neill. He
messed up and will be sued”. On a June 5th call, Denham told Fisher over the phone that trafficking stolen charges were going to be
filed. He told Fisher not to worry, because they have to prove he knew it was stolen. Denham goes on to tell Fisher that trafficking Is

a very difficult charge to prove. Denham also talked to Fisher about needing money for an attorney due to his assets being tied up
(refer to jail recordings for further).

x()n 08/17/17, I received the lab results for the bottle and plastic cap with no identifiable DNA located.

On 09/14/17, per my request, the Tacoma Police Department sent a detective to the Punlerpich Jewelry, They were not able to obtain
any information from the employee, due to no records being kept. They also did not have any video surveillance.

On 10/02/17, I called Mallinak to request copies of the replacement and repair costs of damages to his store. Mallinak emailed me
copies of the invoices. With tax, delivery and labor the safe cost $5479.38 to replace and the door repair was $2079.61. He stated that
the alarm system had to be completely replaced. The itemized bill for the alarm system was $9709.90. The copies of the Invoices were
added to the case.

%Thls case was referred to the King County Prosecutor’s Office to file the charges of RCW 9A.52.030 Burglary 2nd Degree, RCW

9A.56.030 Theft 1st Degree, RCW 9A.082.050 Trafficking in Stolen Property 1st Degree and RCW 9A.48.070 Malicious Mischief 15t
Degree. . .

Case Assigned: 11/29/16 Case Completed: 10/03/17

Case Disposition: Filed
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EX. Lm¥ 1
THE LAW OFFICE OF LIsA MULLIGAN , LLC

1300 HOGE BUILDING, 705 SECOND AVENUE, SEATTLE WA ¢8104
TEL: (206) 707-9361 ® WEBSITE: www..S_'eattIeWACriminalLaw.com

June 26, 2017

Dear Lynell,

Here are the documents you requested as well as another document I received from the
Government. Please let me know if there is anything else I can provide. Our evidentiary
hearing has been rescheduled to November 28, 2017 at 9 am (the October date we
discussed was no longer available). I will check with the prosecutor for an updatein a
month or so -~ and of course, I will let you know asap if I hear something new.

Also, the prosecutor sent me an email on June 13t that I forgot to mention to you before
- he wrote: “Sorry about getting the discovery piece meal. Iwas wondering if
Denham would be interested in a global resolution where he would plead guilty
to state charges and we either forgo the supervised release allegation of

® trafficking and recommend any time run concurrent with the state time. Let me
know if he is interested.” I assume that you are not interested, but please tell
me if I'm wrong about that.

Sincerely yours,

-

a Mulli



Dedude s

Watls argues that without specific Sentencing Guideline commentary examples directly on point, the
rule of lenity should apply. "The rule of l2nity is a canon of statutory construction that requires courts
to construe ambiguous criminal statutes namrowly in favor of the accused.” United States v, Wright,
607 F.3d 708, 718 (11th Cir. 2010) (William Pryor, J., joined by

The rule of lenity certainly do=zs not need to be employed, to
discern the plain meaning,and the plain language,of washington,
state's burglary statute,and the trafficking in stolen property
statute,.

Theres nothing ambiguous, about these narrowly defined statutes.
they mean what they nrean.

Det. O'Neill,cannot legislate, or tailor, the definition,or meaning
of established criminal statutes;governed under R.C.W.to describe a
"course of conduct” that never occured. This is what he in fact did
on 12-22-16 when he submitted his certification for determination of
probable cause affidavit for a search warrant,and on 10-3-17 to the
King County prosecutors office;offering no evidence,no information,no
proof,at any juncture of his entire investigation,that I perpetrated
crimes of burglary or trafficking in stolen propertyas of the dates,.
outlined:

11-11-16-11~14~16 for the burglary

}11-15-16-11~19-16 for the trafficking

CIRHOT 1

© 2015 Matthew Bander & Company, Inc., a member of the LexisNexis Group. All nghts reserved. Use of this preduct Is subjoct to the
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The criminal law should not be a series of traps for the unwary. To that end, the Due Process Clause
cdemands that eriminal statutes describe each particular offense with sufficient definileness to "give
a parson of ordinary intelligence fair natice that his contemplated conduct is forbidden.” United
States v. Harriss, 347 U.S. 612, 617, 88 L. Ed. 983, 74 S. Ct. 803 (1954). A statute must give fair
waming, “in language that the common world will understand, of what the law intends to do/if a
certain line is passed.” McBoyle v. United States, 233 U.S. 25, 27, 75 L. Ed. 816, 51 S. CL. 340
(1931). "The underlying princinle is that no man shall be held criminally responsible for conduct
which he could not reascnably understand to be proscribed.” Harriss, 347 U.S. at 617.

Det.Allan O'Neill,in his 12-22-16 affidavit, outlines that he
has been a "sworn police officer" since 1997.,and further ocut-~
lines, the various kinds,ocf training that he has received as a
"sworn police officer”;including his experince in investigating
a number,of various crimes,including burglary, trafficking in -
stolen property,and theft.See exibit F. lines 16-17,

Despite these claims,the detective intentionally failed to meet
the demands of the Due Process,to "describe" each particular o-
ffense with sufficient definiteness. He instead fabricated a lie,
when he informed Hon. ken Schubert,on 12-22-16,and the King County,
rosecutors office on 10-3-17;and U.S5.P.0. Patrick Reobinson,and
others that I perpetrated the listed crimes, outlined on his affi-
davit.The fact that he edited the criminal statutes, on the face of
his affidavit,he would have had to have known,or should have,known
that my "actual course of conduct” did not clash withtthe language,
of the statutes, because he knew that he lacked evidence,when he sub-
nitted his affidavits.

I am being held criminally responsible for conduct, thatnever occured.

The detectives training and his experience is immaterial, and is irre-
levant, when “extrinsic fraud", and fabricated evidence is his only
evidence.

Fraud, and deceit, 1s not evidence.

CIRHOT 1
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Aside from what the 2013 amendment revealed about Congressional intent, there are good reasons
to interpret the former statute as we do. We normally resolve "ambiguity concerning the ambit of
criminal statutes . . . in favor of lenity.” Jones v. United States, 529 U.S. 848, 858, 120 S. Ct. 1904,
146 L. E£d. 2d 902 (2C00) (quoting Rewis v, United Stafes, 401 U.S. 808, 812, 91 S, Ct. 1036, 28 L.
Ed. 2d 433 (1971)). This canon of construction serves the policy of giving “fair warning . . . to the
world in language that the common world will uncerstand, of what the law intends to do if a certain
ling is passed. To make the warning fair, so far as possible the Iine should be clear.” United Stales v.
Bass, 404 U.5. 336, 348, 92 S Ct. 515, 30 L. Ed. 2d 488 (1971) (quating McBoyle v. Umited States,
283 U.8. 25, 27, 51 5. Ct. 340, 75 L. Ed. 816 (1931)). In addition, "because of the seriousness of
criminal penalties, and because criminal punishment usually represents the maral condemnation of
the community, legistatures and not courts should define criminal activity.” Id.

Bet. O'Neill, is a 20 year veteran law enforcement official whose,
boasted about his training,and his experience;but yet is incapable
of obviously understatnding the common language, of the criminal
statutes,with respect to criminal activity... Legislatures and not
courts should define criminal activity.

2s for the detective, he is neither the court, or the legislature,
but vet has defined my daily ‘course of conduct' as criminal with
rogards to the diamond that I sold on 11-19-16,whereby I had a rec-
ipt, and the documentation for the stone.He lied to the prosecutors
office and informed that I was trafficking in stolen property, and
that I was involved with the burgalry in association with the dia-
mond, despite the fact that he had not produced any evidence of --
anykind to support his position that I commited said acts.

He simply, "bootstrapped" the crimes to my criminal past;without ever
proving that I first, stole the diamond,second sold the diamond know-
ing that the diamond, was stolen...

This entire matter has to be revisited,via some sort of evidentiary
hearing. I respectfully ask this court to formally discern this matter
with integrity. Anytime that there is absolutely no kind of evidence,
a case such as this; something is wrong!

I have provide enough evidence to this court for it to be satified that
the detective is a lier,and has fabricated evidence.If this is not true,
why is there no evidence,of trafficking, or burglary?

CIRHOT 1
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The Younger abstention doctrine also does not apply because this case fits squarely within the
irreparable harm exception. See World Famous Drinking Emporium, Inc. v. City of Tempe, 820 F.2d
1079, 1032 (3th Cir. 1987) (holding that an exception to abstention applies "under extraordinary
circumstances whare the danger of Irreparable {oss Is both great and immediate™).

it is well established that the deprivation of constitutional nghts ‘unquestionably constitutes
Irraparable injury.” Hernandez {882 F.3d 767} v. Sessions, 872 F.3d 976, 994 (Sth Cir. 2017)
{quoting Melondres v. Arpaio, 625 F.3d 990, 1002 (Sth Cir. 2012)). Deprivalion of physical liberty by
detention constitutes irreparable harm. Id. We have applied the irreparable harm exception when
*full vindication of the right necessarily requires intervention before trial.” Mannes v. Gillespie, 9G7
F.2d 1310, 1312 (9th Cir. 1892). Here, the petitioner has been incarcerated for over six months
without a constitutionally adequate bail hearing. His case easily falls within the irreparable harm
exception o Younger.3

The fact that this court ran the 24month sentence concurrent to the
78month sentence, that arose out of "extrinsic fraud" on the part of
Det.0'Neill,it shoul be very clear that my circumstances, are similar
to the circumstatnces hereto.

January,23rd 2019 is impending upon me,to be released from this sent-
ence;tc be sent to stae priscon for crimes that I never committed basecd
on primafacie evidence, and the language of the statute.

I candidly,and respectfully assert that this court knows that this is
2 "sham" case. I ask this court to do the right thing.

The detective has defrauded the court, and has wasted its time by hav-
punish me for crimes that I never committed.

Therefore, I ask that this court vacate both sentences;if there is a
nced for any evidentiary hearings,I ask that I be released, and given
a court date. I have no problem with comming to court. I just ask not,
to bez incarcerated any longerj;unlawfully, on the account of Det, ==~
O'Neill.

AOSCASES 1
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