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Where the language of a statute Is plain and unambiguous, the Court ascertains the statute's
meaning from the statute itself. Lewis v. State Dept of Licensing, 157 Wn.2d 446, 465, 139 P.3d
1078 (2006). While the statute In question does not define conversation, the term "conversation" has
a plain meaning. To determine the plain meaning of an undefined word, the Court may look to Its
dictionary definition. Armantrout v. Carlson, 166 Wn.2d 931, 214 P.3d 914 (2009); Garrison v.
Washington State Nursing Bd., 87 Wn.2d 195, 196, 550 P.2d 7(1976). If not otherwise defined by
statute, the ordinary meaning includes the dictionary definition. Dap? of Ecology v. Campbell &
Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002); Amalgamated Transit Union Local 587 v. State, 142
Wn.2d 183. 11 P.3d 762 (2000).

Dictionary definitions of the word "conversation" are clear and consistent. A conversation is an
"informal interchange of thoughts, Information, etc., by spoken words; oral communication between
persons; talk; colloquy," or "an Instance of this." Random House Dictionary (2010). It Is the "Informal
Interchange of thoughts, Information, etc., by spoken words; oral communication between persons;
talk; colloquy.' Webster's New Universal Unabridged Dictionary (1996). Conversation Is "an Informal
exchange of news and ideas between two or more people." Compact Oxford English Dictionary (3rd
Rev. Ed. 2008).

It Is evident from these definitions that the mere transmittal of a recorded message Is not a
conversation. The prerecorded call did not Initiate a spoken exchange between two or more people.

Plaintiff asserts that such an interpretation eviscerates the statute and nullifies Its purpose of
protecting Washington citizens and businesses from automated solicitation calls. However, as noted
by Talbots, a distinction may be made between prerecorded calls that Initiate conversation and those
that simply convey Information without Interaction with the recipient. The statute prohibits the use of
automatic dialing announcing devices to contact persons and play recordings In the hopes of
initiating a conversation with a live operator (e.g., to make a sales pitch). While calls that play tapes
and then simply hang up (as here) would be disruptive to those who do not wish to receive them,
they do not consummate a transaction or present the risks attendant to high-pressure sales tactics
after the recording Is completed. It Is therefore logical that the legislature would be most concerned
with those calls that combined the use of automated dialing messages with the risks posed by
conversation with a live solicitor seeking to consummate a sales transaction over the telephone.

Regardless of the Intended purpose of the legislation, the Court may not add language to a dear
statute even if It believes the Legislature intended something else but failed to express It
adequately. See Cenillo v. Esparza, 158 Wn.2d 194, 201, 142 P.3d 155(2006); Kilian v. Atkinson,
147 Wn.2d 16, 20, 50 P.3d 638 (2002).
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a. Substantive due process

The Fourteenth Amendment to the United States Constitution prohibits the governmental deprivation
of "life, liberty, and property, without due process of law." U.S. Const. amend XIV, § 1. If a statute
abridges a fundamental right, strict scrutiny applies and the statute is invalid unless it is "narrowly
tailored to serve a compelling state Interest." Reno v. Flores, 507 U.S. 292, 302, 113 S. Ct. 1439,
123 L. Ed. 2d 1(1993). Courts have held that sex offender registration and notification statutes do
not Implicate fundamental rights. See e.g., Doe v. Tandeske, 361 F.3d 594, 597 (9th Cir. 2004) .
(individuals convicted of serious sex offenses do not have a fundamental right to be free from sex
offender registration requirements); Juvenile Male, 670 F.3d at 1012 (juvenile's challenge to federal
sex offender registration and notification requirements did not Involve fundamental right); United
States v. Anted, 561 F.3d 1202, 1209 (11th dr. 2009) (holding that the right of a sex offender to
refuse subsequent registration of his or her personal information with Florida law enforcement and
prevent publication of this information on the state's sex offender website Is not a right that is "deeply
rooted In this Nation's history and tradition"); Does v. Munoz, 507 F.3d 961, 965-66 (6th Cit. 2007)
(holding that juvenile sex offenders' interest in private records was not a fundamental right). Thus,
rational basis review applies, and for the reasons discussed above with respect to plaintiffs equal
protection claim, the statute survives constitutional scrutiny. King County's motion for summary
Judgment should be granted as to plaintiffs substantive due process claim.

b. Procedural due process

1 yicases 1
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When interpreting state law, federal courts are bound by decisions of the state's highest court. In
the absence of such a decision, a federal court must predict how the highest state court would
decide the Issue using Intermediate appellate court decisions, decisions from other Jurisdictions,
statutes, treatises, and restatements as guidance. However, where there Is no convincing
evidence that the state supreme court would decide differently, a federal court Is obligated to
follow the decisions of the state's intermediate appellate courts. Lewis v. Tel. Employees Credit
Union, 87 F.3d 1537, 1545 (9th dr. 1996) (Internal quotations and citations omitted).

B. E
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A. Substantial Compliance with RCW 4.96.020

Before Plaintiffs may sue the District for tort violations, they must first file a claim for damages. RCW
4.96.010(1). To file a claim for damages, Plaintiffs must follow the requirements outlined in RCW
4.96.020, which Include, among other things, filing a form that "describes the conduct and
circumstances that brought about the Injury or damages", describes the injury or damages, and
states the amount of damages claimed. RCW 4.96.020(3)(a)(I1), (11, (vi). The Legislature requires
courts to liberally construe these requirements and directs that "substantial compliance will be
deemed satisfactory." RCW 4.96.020(5). "Substantial compliance" Is met when parties follow a
statute In a way that satisfies the "intent for which the statute was adopted." Lee v. Metro Paths
Tacoma, 183 Wash, App. 961, 968, 335 P.3d 1014, 1017(2014) (quoting Banner Realty, Inc. V. DepY
of Revenue, 48 Wn. App. 274, 278, 738 P.2d 279 (1987)). "The purpose of claim filing statutes is to
'allow government entities time to Investigate, evaluate, and settle claims.'" Id. at 968 (quoting
Medina v. Public Utility District No. 1 of Benton County, 147 Wn.2d 303, 310, 53 P.3d 993 (2002)).
Notably, claim filing statutes "were not meant to be 'gotcha' statutes." Garza v. City of Yakima, No.
13-CV-3031-TOR, 2014 U.S. Dist. LEXIS 74958, 2014 WL 2452815, at *5 (E.D. Wash. June 2,2014)
(citations omitted). They "requirea notice to the govemment, but eliminaten the barnacles of judicial
bureaucracy." ld.
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1. Federal Definition of "Bumlarv of a Dwelling"

According to 2003 Ninth Circuit precedent, the federal definition of "burglary of a dwelling" Is "the
Taylor [generic] definition of burglary with the narrowing qualification that the burglary occur In a
dwelling." U.S. v. Wenner, 351 F.3d 969, 973 (9th Cir. 2003)). Accordingly, the definition of
"burglary of a dwelling" Is: an unlawful or unprivileged entry Into, or remaining in, a building or other
structure constituting a dwelling, with the Intent to commit a crime. 'Building" or "structure" has been
Interpreted to mean 'a structure designed for occupancy that Is Intended for use In one place." U.S.
v. Gtisel, 488 F.3d 844 , 848 (9th Cir. 2007). This federal definition of "burglary of a dwelling"
includes a person's residential house. Relna- Rodriguez v. U.S., 655 F.3d '1182 (9th Cir. 2011).
"Non-buildings adapted for overnight accommodation," do not categorically meet this definition (i.e.
automobiles, booths, tents, boats, and railway cars), though In some circumstances these structures
could be adapted for accommodation and might qualify as a building. Grisel, 488 F.3d at 851 (9th
Cir. 2007).

3. Washington State Definition of Second Degree Burglary

The statute of conviction, Burglary In the Second Degree, provides that a person Is guilty of the
crime if, "with intent to commit a crime against a person or property therein, he or she enters of
remains unlawfully in a building other than a vehicle or a dwelling." RCVV 9A.52.030 (emphasis
added). State law definitions of building and dwelling are broader than the federal definitions.
"Building" Includes "Its ordinary meaning" and:

any dwelling, fenced area, vehicle, railway car, cargo container, or any other structure used for
lodging of persons or for carrying on business therein, or for the use, sale, or deposit of goods;
each unit of a building consisting of two or more units separately secured or occupied is a
separate building.RCW 9A.04.110(5). Dwelling Is defined as: "any building or structure, though
movable or temporary, or a portion thereof, which Is used or ordinarily used by a person for
lodging." RCW 9A.04.110(7). The state definition of building actually includes dwellings, and
"dwelling" under state law covers places "movable or temporary" such as fenced areas, railway
cars, or a cargo container, whereas the federal definition categorically does not include those
Items.

As the Washington statutory definition of Second Degree Burglary Includes burglaries of buildings
which are non-dwellings, the Washington Second Degree Burglary statute does not categorically
meet the definition of "burglary of a dwelling." The Ninth Circuit has previously so held In reviewing
Washington's burglary statutes. In U.S. v. Wenner, 351 F.3d 969 (9th Cir. 2003), the court held that
residential jaurgiary under Washington state law was not a categorical crime of violence; and in
2006, Guerrero-Velasquez held that where second degree burglary Is an Jnferior degree [as
opposed to a lesser included] of residential burglary, It likewise is not a categorical crime of
violence. U.S. v. Guerrero-Velasquez, 434 F.3d 1193, 1196 n. 3 (9th Cir. 2006).
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WashApp. 773

Court of Appeals of %dingle;

Panel No.

The STATE of Washington, Appellant,

V.

Joseph R. MICHIELLI, Respondent

Nos.13595-0-10.14432-11-0.
May23.1996.

Synopsis
Defendant was charged with trafticidng In stolen property and two counts of second-degree
that The Superior Court, Spokane County, Kathleen CYComor, J., dismissed trafficldng
counts and one of theft counts. State appealed. The Court of Appeals, Thompson, J., held
that (1) conduct alleged by state was part of comron scheme or plan Mitch did not support
charges for bath theft and trafficking, and (2) defendant was property charged with two
counts of theft.

Affirmed In part and reversed in part.

Sweeney. CA, dissented In part and concurred In part with separate opinion.

West Headnotes (6)

ChangeMew

1 Criminal Law ICF- Prefirrinary proceecfrigs
Dismissal of criminal prosecution on courrs own nttion Is reviewed for abuse of
discretion. CAR 13.3(b).

2 CrIrrdnal Las (t. Discretion of Lower Cols
Thal court abuses Its discretion when Its decision Is exercised on untenable
grounds, or for untenable reasons, or ts manifestly unreasonable.

3 Receiving Stolen Goods Naive and elements In general
Crime of etrafficidnpf envisions person who steals and then sells to middleman

• who, In turn, buys stolen property with Intent to resell It to third person It suggests
et least a two-party traniscdon and reflects legislative Intent to punish those who
knowingly deal In property stolen by others. West's RCWA 9A82.050.

2CasesthatcttetNsheadnote

4 Criminal Law Liberal or strict constructioix Me of lenity

Ambiguous statute Is construed strictly against state and In favor of accused.

5 Criminal Law ea Larceny offenses
Evidence that defendant took three Item from prior occupant of residence he

Was renting and that defendant pawned Iterre on three different days at two

different pawn shops did not support bringing of charges for both theft and
trafficking In stolen property; unier purported facts of case, only one single

offense was coirmitted, as there was one continuous act or transaction of

removing property tom restdence to pawn shop. West's RCWA 9A.82.050.
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2 Cases that cite Ws headnote

EXv 1\1 C. 41-

e Criminal Law Ca Larceny offenses
Defendant was properly charged vAlfi two counts of theft even though he allegedly
took items from same owner at same place: lien's were taken on different days.

Attorneys and Law Finns

459 774KevinM. Koren, Deputy Pros. Atty., Spokane, for appellant-respondent.

Jule A. TWyford, Spokane, for respondent-petitioner.

Opinion

THOMPSON, Judge.

Joseph R. Michell was charged with three counts of trafficking In stolen property and two
counts or second-degree thet The State has appealed the Mal court's dismissal of the
three trafficking counts and one of the theft counts. (No. 13895441Q Mr. Michell has
petitioned for discretionary review of the denial of his mutton to continue trial on the
remaining theft count 775Na. 14432-2—III) We elm the dismissal of the three trafficidng
counts. The dismissal of the theft count Is reversed.

FACTS
On July 9, 1993, an Information was filed charging Mr. Michiell with one count of second-
degree theft In osmection with Ns uniawNI taldng of • rifle telt by • pdor occupant of the
residence he was renting. (Coin I) The State alleged that Mr. McNeill pawned the rifle, but
when confronted by Its owner, bd Mahree, he repurchased and returned IL Mr. Michiell was
arraigned on July 28 and trial was setter November 1.

When Mr. Michell decided not to enter a guilty plea, the State moved to amend the
Information. The amended Information added three counts of first-degree trafficking In stolen
property (Counts II, nr. V) and an additional count of second-degree theft (Count fig. The
added theft charge related to Mr. Michieltrs alleged taking of • fish-finder several days alter
the rifle was taken. One of the trafficking counts related to the pawning of the rile, another
related to the pawning of the fish-finder, and the third related to the pawning of a scanner.
The fish-finder and scanner also belonged to Mr. Malmoe and had been stored at the
residence occupied by Mr. MIchiell. The threehems were allegedly pawned on three
different days at two different pawn shops. The pawn loan value of the three items totaled
8155.

On October 27, 1993 the State's =lion to amend the Information was granted and trial
was continued to January 17, 1994. On January?, Mr. McNeil waived his speedy Mai
rights and Mal was continued to March 7. In the Interim defense counsel roved for .

distrissal of Counts Ii through V. the counts added In the amended Information. Following •
hearing on March 1, the added counts were dismissed with prejudice conditioned upon Mr.
Midden pleading guilty to Count L

•
4600n March 4, the State appealed the order of dismissal 775WMIctiell waived his

light to • speedy trial on the theft count. Trial continuances were agreed to on several
V occasions. On October 1 11, defense counsel moved for a stay or continuance of trial during

the pendency of the State's appeal. •Vhen the superior court denied the motion, Mr.
McNeill sought discretionary review and an emergency stay of Mal pending resolution of
the State's appeal We granted discretionary review and stayed the trial.

STATE'S APPEAL

No. 13895-0—III
Contentions. The State contends the Mat court abused Its discretion In dismissing the four
charges added In the amended complaint It contends OR 8.3(b), the basis for the
dismissals, apples only In extraordinary circumstances where a defendant's rights have
been violated by governmental misconduct or mismanagement It further contends the trial
court erred In creating and enforcing Its own plea arrangement

In bringing Ns motion to dismiss, Mr. Michlell argued that the conduct alleged by the State
was part of • common scheme or plan which did not support the bringing of five charges. He

further argued the conduct alleged did not fit within the confines of the trafficking Statute. On

LICP11110 A.1‘ Cll.
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appeal, Mr. McNeill contends there was evidence of arbitrary prosecutorial action when the
four additional charges were filed.

1 2 Mal Court Decision. CrR 8.3(b) provides for dismissal of any crirrinal
prosecution on the courts own motion In the furtherance of justice.' It requires that the
reasons for dismissal be set forth Ins written order. Dismissals pursuant to CrR 83(b) are
reviewed for abuse of discretion. State it Dailey. 93 Wash2d 454, 458.510 P,2d 357
(1980). Discretion Is abused when the trial courts decision Is exercised on untenable
grounds, or for untenable masons, or Is manifestly unreasonable. State ex ret Carrot K
hinter; 79 Wasit2d 12, 28, 482 P.2d 775 (1971).

7777be written order states 'the ends of justice will be met by dismissing Counts It, Ill, IV,
V' However, the courts oral decision reflects more specific reasons for the dismissal—the
alleged trafficking was done to facilitate the pawning; the three Items of property were In Mr.
McNeill's residence and he nay have thought It was 'sort of findens4eepert; he picked up
and paid for the pawn tickets; and the owner got all his properly back. The court stated It
was apparent that Mr. McNeal 'got himself painted into (a) corner with regard to not wishing
to plead guilty to the original charge' and therefore should be given an opportunity to 'rethink
his original misguided position.'

The trial court also considered whether the theft counts merged into the trafficking counts
because the property was In the residence where Mr. McNeil lived and them was a
question whether there was an Independent taking, then an Independent decision to traffic.
Finally, the Mal court addressed Mr. MicNeffis contention that the prosecutor acted
arbilrarlty. noting that In the vast majority of burglary Ind theft cases the defendants attempt
to pawn or sell the Items they steal, but tranIcidng charges are not lied as a matter of
cane.

RattlatIng Distinguished from Melt. The offense of trafficldng in stolen property, RCW
9A82.050, Is part of the Criminal Profiteering Act, RCW 9A132. This Act was an amendment
to the tamer racketeering act A person Is guilty of trafficking in stolen property In the first
degree If he or she 'Imowingty initiates, organizes, plans, finances, directs, manages, or
supervises the theft of property for sale to others' orknowIrgty traffics In stolen property....'
RCW 9A82.050. 'Traffic' Is defined to mean 'to set, transfer, distribute, dispense, or
otherwise dispose of stolen property to another person, orb buy, receive, possess, or
obtain control of stolen property, with intent to sell transfer, distribute, dispense, or
otherwise dispose of the property to another person.' RCW 94.82 010(10).

3 4 The atria of trafficking envision a person who 778 steals and then sells to a
rridcflernan (fence) who, In turn, buys the stolen property with the intent to resell it to a third
person. It suggests at least a two. "4e1 party transaction and reflects legislative intent to
punish those who knowingly deal In properly stolen bothers. Mere is no Indication the
Legislature Intended to convert aft seconcklegree thefts into first-degree felonies when the
accused sells or pawns the Items taken. &et e.g. Me& it Caen 679 So2d 763 '
(Fia.Dist.CtApp.1991) (Fbrida anti-fencing statute Intended to punish those who lexmAngly
deal In property stolen by others; not Intended to convert a third-degree felony Into a
second-degree felony merely because the thief setts the property rather than consumes it).
But see State it Saohnt 75 WashApp. 301.879 P.2d 962 (1994), resiewdented128
Washid 1002, 891 P.2d 37 (1095).' An ambiguous statute Is construed strictly against the
State and In favor of the accused. State it &atm; 61 WashApp. 85,93, 809 P.2d 221
(1991).

5 Same Cone of Conduct Even ifs single person could be charged or convicted of
both theft and bafficidng as to the same property, there would be only one single offense
committed under the purported facts of this case because, as the trial court noted, there

X-- was one continuous act or transaction of removing property from the residence to the pawn
shop. htffman it Florlda, 642 So.2d 40 (Fla.DistCtApp.1994) (person cannot be convicted
for grand theft and dealing In stolen property where the same stolen property Involved In the
same scheme or course of conduct Is the subject of both counts); MATO K Rork* 601
So.2d 628 (Fia.DistCLApp.1992) (under Florida '779 statute, a defendant cannot be
convicted for both second-degree grand theft and dealing in stolen property when one
scheme or course of conduct is Irmolved).

8 Dismissal of Theft Charge. The trial courts dismissal of the theft charge added to
the amended complaint Is reversed. Although the scanner, 11Th-finder, and rifle were taken
from the same owner at the same place, they were taken on [afferent days. The facts as

alleged by the State support both theft charges,

ffXo
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Plea Agreement As Mr. McNeil contends, the trial court has no authority to force a plea
agreement on the defendant The disnissal of the three trafficking charges Is not dependent
on Mr. McNeill pleading guilty to the theft counts.

MICHIELISS REVIEW

No. 14432-1-Ill
ME Michielts contention the trial court abused Its discretion by denying his motion to
continue was earlier resolved by the granting of a stay pending the State's appeal.

We affirm the dismissal of the three trafficking counts and reverse the dismissal of the theft
count.

SWEENEY, C.J., and MUNSON, J., concur.

SWEENEY, Chief Judge, dissenting in part, concurring hi part.
The trial courts order dismissing the three trafficidng counts Indicated the dismissal served
'the ends of Italics....' As best as I can discern from the courts oral opinion, the charges
were distressed pursuant to CrR 8.3(b) because:

1. Trafficking charges are not filed on a regular basis every time a theft charge Is filed.
The trafficking here was to facilitate the pawning of the Items.

2. 'The gun, fish-finder and scanner were left In a 780 vacated residence. Iljt Isn't ash
(Joseph FL] McNeil went out, went to somebody's bone and stole this property.'

"4823. Mr. MicNela 'got himself painted Into Ns comer WM regard to not wishing to
plead gully to the original charge of second-degree theft which simply Involved the
weapon. Now (he's] got all these other charges facing hint'

4.AI the property was returned to the owner.

5. The pawn company has been paid off.

6. 'Mr. Michiell should be given the opportunity to rethink his original misguided position
on what his criminal culpability Is for finding some rather expensive items in somebody's
house and proceeding to pawn thorn....'

I dissent because I do not believe these reasons support disrressal In the furtherance of
Justice, as required by CrR 8 3(b), under our current case law a

A trial courts discretionary authority to dismiss a adman prosecution is not unlimited. State
Minns 98 Wash.2d 578,637 P.2d 956 (1981); State te AMA* 40 WashApp. 198,700

P.2d 1188 (1985). Disnissal in the furtherance ofjusUce Is an extraordinary remedy. State
tt Centre( 111 Wash2d 385, 388, 758 P.2d 1 (1988), State te Latent 101 Wash.2d
745,762, 882 P.2d 889(1884), ovemnbd on othergrow& by State st Brom; 111
Wash.20 124,701 P.2d 566 (1988); Staler. Knapstacf 41 WashApo 781, 788, 708 P2d
238 (1985), MAI 107 Wash.2d 346,729 P.2d 48 (1986).

lb justify the dismissal of a prosecution, the record mat show govemrnental misconduct or
arbitrary action. tat:vane, 101 Wash.20 at 762,682 P.20 889; State it Coleman 54
WashApp. 742, 748, 775 P.2d 988, review derged 113 Wash2d 1017 (1989). The court
may not substitute Its judgment for that of the prosecutor. Carrie* 111 Wash.2d at 390,758
P.2d 1 (CrR 8.3(b) Is designed to protect against arbitrary action or misconduct but does not
grant the court the authority to substitute Its judgment for that of the prosecutor).

7811k Middeil does not argue, nor does the record support a finding that the
prosecutor's action In tiling the three trafficking counts constituted nisconduct A defendant
may be convicted of both theft and of trafficking the same stolen property. State v. 57mArn
75 WashApp. 301, 310-11, 879 P.2d 962 (1994), review dealer( 126 Wash2d 1002, 691
P.2d 37 (1995). He does riot argue that he was denied e fair trial Whitnex 96 Washid at
580,631 P.2d 956. Because the record is devoid of any evidence of arbitrary action or
governmental misconduct, I would reverse the decision of the trial court dismissing the
trafficidng offenses.

I agree with the majority that the court erred hi distressing the second degree theft count

All Citations
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81 Wash.App. 773, 918 17.2d 458 '

Footnotes

EX° c_s

1 Wthout ettanon to authority, Strohmat 310-11. 879 P.2d 982 states that 'a
person can be convicted of theft and of trafficldng In the sarre property.'
However, the facts In tiro/melted Imitations on the court's broad statement

X Mr. Strohrn paid others to steal motor vehicles. He then stripped off the parts,
rebuilt other vehicles with the stolen parts, then sold the rebuilt veNcles. The
defendant was convicted of one count of leading organized crime, seven
counts of trafficking and one count of Melt. The theft count at Issue related to
his giving another person the keys to. vehicle he did not own and maldng
arrangements for that person to steal the vehicle from, dealership. Met it
was brought to Nut the defendant personalty stripped parts off of It with the
Intent to resell it. Thus, the Stroharfacts At the definition of trafficking and then,
The facts here do not.

End of
Document
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(418 F.3d 9711 The County Invokes a fundamental case on the Fourth Amendment, Franks v.
Delaware, 438 U.S. 154, 57 L. Ed. 2d 667, 98S. Ct. 2674 (1978). Franks does permit a court to
purge the false statements and to sustain the warrant If the unpurged residue would justify it. But
what will sustain the warrant must already be within It. The County is pointing to evidence not cited in
the warrant. That evidence cannot sustain the warrant. See United States v. Davis, 714 F.2d 896,
899 (9th Cir. 1983) (under Franks, "the fact that probable cause did exist and could have been
established by a truthful affidavit does not cure the error.").
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EX e Fivt41—

OfficerlD: mavickers, Narrative - Sergeant Vickers

Case Number 16-44500
Burglary 2nd Degree
Malicious Mischief 1st Degree
Theft 1st Degree

. Date: 11/14/16
M. Vickers 11386

Page: 225 of 228

On 11/14/16 at 1056 hours I was dispatched•to Mallinak Design Jeweler, at 6523 132nd Ave NE, Kirkland, WA to investigate a
burglary. When I arrived, I met and spoke to Frank MaMeek (3n/62) !who is the owner of the business. Mallinek told me his business
was broken into over the'weekend and his safe was broken into. Mallinak told me the business closed on Friday (11/11/16) at 1800
hours and was closed over the weekend. Mallinak stated he arrived at yvork around 0945 hours and discovered the burglary.
Mallinak showed me his lunch room, which is directly behind the displey counters and customer area. The safe was open and the
drawers from the safe were laying on the floor. The side of the safe lutd a large hole drilled In the side of it but the hole did not go
through the side wall of the safe. There was another hole which was approximately a % inch in diameter and It went through the side
of the safe and into one of the locking pegs on the door. The dial on the safe was damaged and pieces of the dial were laying on the
floor. There was a proximity alarm on the safe and the alarm wire was cut. The alarm box on the wall which was above the
refrigerator was open and several wires were cut Several items from a shelve and from the top of the refrigerator were knocked over
onto the floor. There was an open bottle of Captain Morgan Spiced Rum was laying on the floor. Mallinak showed me his alarm
panel and the door was flipped down and he stated the door was shut on the panel when they closed Friday.
Mallinak then showed me his work room and polishing room which are behind the lunch room. The bottle cap from the rum bottle
was laying on the floor near the door between the hallway and the work room. There was a small safe on the floor In the work room
which was not disturbed. The reardoor to the business leads to a utility room. The rear door to the business was cut In half
underneath the door lock and the door was pushed open. There was a metal security bar on the inside of the rear door was which still
In place to prevent the door from being opened. The rear door was cut laterally below the metal bar and door locks. The door knob°
and dead bolt locks were still locked. Nothing in the polishing and work rooms appeared to have been disturbed,
Mallinak Design Jeweler is In a strip mall with several other businesses on the south side of the Bridal Trails Shopping Center. The

room behind the business is used by the property manager and contractors. The utility room has telephone lines and power
boxes for the other businesses in the shopping center. The rear door in the utility room leads outside to an alley behind the shopping
center. There was a lock box with a key to the utility room on the utility room door. The lock box and key were still on the door.
Thefe was no damage to the lock box but there was glue In the door lock to the utility room. The shopping center maintenance
workers stated they noticed the glue in the door lock last Thursday (11/10/16) and they called a lock smith to fix the lock. There were
no signs of dimage to the rear utility room door. I went back into the utility room and there was a ladder on the wall which leads to a
roof door hatch. I climbed the ladder and the roof hatch was not locked or latched. I pushed the hatch open without moving anything
and gained access to the roof. The hatch can be locked on top of the roof with a pad lock but there was no lock on top of the hatch or-
in the area. I went back outside to the rear alley and there was a gas meter next to the utility room door. There were two pipes which
ran up the outside the building toward the roof. There were several scuff marks on the meter and on the side of the building along the
pipes towards the roof. It appears the suspects climbed the up the building to the roof by using the pipes for support. The suspects :
then entered the roof IIMS3 hatch to gain entry into the utility room.
I called the King County Regional Automated Fingerprint Identification System office and requested they respond to the business to
assist with processing the scene. I took digital photographs of the business showing the point of entry, damage to the property and the
areas disturbed by the suspects. King County Sheriff Identification Technicians responded and processed the scene. Identification •
Technician Jeffrey Broderson stated they removed several latent prints from the safe, alarm boxes on the wall and rear door to the •
business. I gave them the Kiridand Police Department case number for their records. The latent prints were retained by the
identification technicians and they will submit them for processing.

.)Detectives O'Neil and Ishmael responded to the scene and assisted In the investigation. The detectives checked with other businesses
for surveillance footage of the area and completed a witness check.
Frank Mallinak stated his alarm system was Installed by White Alarm Systems and the system Is monitored by Grand Central Station
call center. Mallinak provided me with an e-mail he requested from the call center. The motion alarm in the polishing room was I
activated at 2322 hours on 11/11/16 and the work room alarm was activated at 0140 hours on 11/12/16. Mallinak stated the call center
will call him first if there are two activations but he did not receive a call because the activations were more than two hours apart. •
Mallinak has made a request for White Alarm System to respond to re-connect his alarm to see if any codes were used on his alarm
system. I checked with NORCOM and there were no alarms calls to the business around the times mentioned earlier.
Mallinak stated the shopping center changed management companies on October 15,2016. He stated the old management company '
WU Dean Renaissance and the new management company is Retail Opportunity Investment Corporation. •
Frank Mallinak stated he had only two other employees over the past few years and he does not suspect they were involved. Mallinak
stated the bottle of Captain Morgan Spiced Rum Was on a shelve in the lunch room and the bottle was three quarters full. It appears'
the Kum was drunk by the suspects. I took possession of the rum bottle and the bottle cap.
Mallinak provided a list of property taken from the safe which included $59,915 worth of customer's merchandise, $92,264 worth of
store merchandise and over 34600 in currency. Mallinak provided a list of the merchandise taken and photographs of some of the
jewelry taken.
Mallinak was provided my business card with the case number for his records. I checked the rear alley behind the Mallinales
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Page: 228 of 228
business and I located a white latex glove along the south curb. The glove did not a lot of debris on the glove. I took digital
photographs of the glove and I placed it in an evidence envelope.
I transported the bottle of rum and the latex glove to the Kirkland Police Department I wrapped the bottle of rum In a piece of
brown paper and I placed the bottle in an evidence box. The box was labeled, sealed and initialed. The bottle of rum was entered into
the property records system and assigned property tag number 1644500EV386-001. The box with the bottle of rum was placed in
evidence locker #29 for submission to the ISPD property room. The latex glove was still wet and I placed the latex glove on top of the
evidence envelope and It was placed in temporary evidence locker #007 on 11/14/16 at 1535 hours. I locked the temporary evidence
locker and I retained the key. I piked the temporary evidence locker key in my assigned property locker and the key will remain
locked in my locker until I return to work on 11/17/16.
The digital photographs were uploaded to the Kirkland Police Department records system under the case number 16-44500.
On 11/17/16 at 1010 hours I took a photograph of temporary locker #007 which was still locked and Iliad possession of the key.
unlocked the temporary locker and removed the white latex glove. I took a digital photograph of the latex glove. The latex glovn was
dry and it was placed in an evidence envelope. The evidence envelope was labeled, sealed and initialed. The latex glove was entered
into the property records system and assigned property tag number 1644500EV386-002. The evidence envelope with the latex glove
was placed In evidence locker/slot #23 for submission to the KPD property room.
N/F.

OfficerID: mavickers, Case Summary

Unknown suspects made entry to a service room behind the business (Mallinak Designs Jewelers) through an unlocked roof access
door. The suspects then cut through the bottom half of the interior door underneath the lock with a saw to gain entry into the
business. The suspects disabled the alarm system and then drilled a hole into the side of the safe to force It open. The suspects took
over $100,000 in jewelry. The scene was processed and latent prints were recovered and items were recovered with possible DNA
evidence.

17-1-06567-2 SEA Denham_L 0226
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SUPERIOR coma, ICING COUNTY, WASHINGTON *

STATE OF WASHINGTON )
)sa. T NthILL-bOtSW,

•

COUNTY OF KING ) T AFFIDAVIT FOR SEARCH WARRANT
iaRmArm pciuct CASE 1644500

The undersigned on Oath states: naive Hutt

Evid6;etaiiii.e asks) oi -
tic* 9.A.52.030 Burglary.21! Degree.

; •
RCW .9A.56.030 Theft 1st Degree

flew 9A.032.050 Trafficking— f, Stole; Prolity 1St Devi*. /—

tomSflyptsseased, Mad

CE3 Weapons, or other things by which a crime has been committed or reasonably appears,

about to be committed, and

12:1 A person for whose arrest then is probable anise, or who Ls tmlawfbily restrained
•

; , •

Is/are located In, en, or *boat the following premises: ; •

MUCH IMIIRANT aPPIDAVIT
Page 2 of 3.3
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1. 10312 Golden Given RD E, Tacoma, Pierce County, WA 98445,1.09 ace parcel, to

Include the primary residence, all outimildhrp, and temporary or other structures,

on said property;

2. The person of Lyn,* A. Denham, DOB 07/18/1964;

3. Cellular phone belonging to Lynell A. Denham, DOB 07/18/1964 and / or assigned

to phone lumbers 253449.6611 and 253477.0772;

4. Light colored, 2008 Range Rover veldele, bearing WA license plate number

B001267, VDT: 8A1SF25418A144329.

Mr belief is based mien the following fads and circumstances:

Detective O'Neill Training & Experience:

.YourAffient, 1. Detective Allan O'Neill, being fast duly sworn on oath, deposes andsays:I have

been a swan police officer hi the Stale, of Washington shim- 1997. nave worked as a sworn

officer with the Arlington Police Department and I am now employed as a sworn police officer

with the City of KiddancL I em currently asiped to the Investigation Division as a Detective.

Through my experience in these positions I have been naigaed a variety of investigations to

Include VUCSA, Child Exploitation, MV Theft, MV Prowl, Burglary, Robbery, Identity Theft,

Forgery, Possession of Stolen Property, Trafficking of Stolen Property, Assault Sexual Assault,

Rape, Harassment, etc. I have completed the Washington State Basic Law Enforcement

Academy through the Washington State Criminal Justice Training Cana (WSC-JTC). I have,

received specialized training in the following Belt police !rang office; academy (PTO),

hostage negotiations (erric), auto theft investigations (WATPA/WSAT1), interview and
inteaogaticai (OTC), beisijo investigations trainhig (CFTC), child interviewing and intenagrdion

(OTC) and RSO coordinator training.

- " TfIE INVESTIGATION

On 11/14/16, Frank Malllmk the owner of Mallinak Design Jeweler, 6523 132s Ave NE,

Rhicland. WA celled the ICirkland Police Departments, report that his store had been burglarized.

Mallinak tated that sometime over the weekend meale forced entry into his business and

SEARCH MUM= AFFIDAVIT
Page 2 of 13



broke into his safe. MaMoak reported that the business doted on Friday (11/11/16) M 1800 howl

and was closed over the weekend. He stated he tired at Wodc it 11/14/16 around 0945 hours

Mallinak shovied me the damap to the store and the safe. The safe Was oleo ind the drawers

from the safe were laying on the floor. lbe side of the safe had a large bile drilled lathe side of

it but the hole did not go through the side wall of the safe. There was another hole which was

approxiinstaly a % inch in distinct and it vient through the side of the safe and 11t6 one of the

locking pegs on the door. The dial at the safe was damaged aid Piens of the'dial wen laying

on the Boor: There was a proximity alann on the safe and the alarm whis was cut. The slant

box on the wall which was above the nfiigerator was open and several wires vine cut.

The rear Motto the business was ent in half unckinesh the door lock and the door was pushed

opt. llterilivas a metal security bar on the insidof the rear door' Was which still in plaie to

pinta the door tom being opened. The rear door Was cut laterally below the metal be and

door locks; The door knob and dead bolt Was were roll locked. • '
. • • • •• , • • • •

Mallinak Design Jewelers is in a strip mall with several other businesses on the :Muth aide of the

Bridal Traih Shopping Center. The utility room behind the tininess is used by the property

manager ad Contractors. The rear 'door in the utility'remm leads outside te an alley behind the

'Implies Center; Then wan glue In the door lock 'M. the utility room. The shopping' center

maintenance wikeri stated they noticed the glee ha the door !Ca ha Thursday (I motto and

they called abet smith to fix the kick. The reof hatch inn be locked on top of the roof with a'

pad loac but there was no lock On top of the hatch or in the net In the resielley thne is a gai

meter IS to the utility room door. 'There were two pipes which ran up the outside the buikling

toward the root Them were several scuff madts on the meter and on the side of the building

along the pipes towards the root It appears the suspect(s) climbed up the building to the roof by

using the pipes for silvan' ThelusPect(s) therientered the roof access hatch to gain entry into

the utility room and then cut the back door to Milliners business. • • rij '1 • j

' •• . I

Bina WARRANT ATITDAVIT
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Mallimrk provided a list of property talcen from the safe. The lid included more than 600 pieces

ofjewelry and loose stones. The estimated wholesale value was approximately 8250,000. Six

of the pieces were certified GM stones. One such 01A stone was a 529ct round diamond cent/

2185021160. Ibis diamond had just returned from being certified and the original 01A report

had been stored in the safe with the diamond. Both the diamond and GIA certified paperwork

were stolen fiom the safe.

On 12/01/016 at about 1915 hours. Detective Megan with the Seattle Police Department

contacted me with a possible lad on scineone hying to sell loose stones". His informant stated

that the stones were taken in the last two weeks. I provided a detailed list of the stolen items to

Detective Megan. . 

On 12/07/16. Detective Megan celled and verified that the 5.29ct diamond with the GIA number

2185021160 taken frcim Mellinak's shop had been sold to Ed's Jewelry located at 4* and Pile in

Seattle. The information that Detective Megan had received was that the diamond was bought

at the Jewelry store and then sold to another party. I conducted some research and located an

Ed's Jeweler's, 1424 te Ave #203. Seattle, WA 98101. The business license for that store was

listed to Edwin Jue (President) and Shawn* Wang (Secretary). . •

M about 1425 hours, I took a copy of the 01A paperwork for the 529ct diamond to Ed's Jewelers

which was now on the 4* floor of the building. I contacted Joe at the store and provided him a

copy of the 0IA report. He told me that he purchased the diamond on 11/19/16 from Andy Le,

who he has conducted business with in the past. Jue provided me with a receipt that listed the

date, the name Andy Le and that he paid $30,000. Jue stated that on 11/20/16, he sold the

diamond to any Jewelers that is located in Bremerton. Jue did not have any paperwork for the

sale of the dimnond. -

I.

I contacted Andy It, who is the owner of 'Mien Thum Jewelry, 7101 MIX k Wtor, Seattle, WA.

La stated that on or about November 15th or 16th of this year. a bald, middle-aged, thin Aftican-,

American man, offered to sell him an expensive diamond that was in his possestdon for $50,000.
SEARCH lunar APTIDAVIT ,
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He stated the male told him that he wanted to sell the diamond because . he was in need of

emergency money to financially support his father.LLe stated that the male showed him a receipt

for how he obtained the diamond and also a certifiea appraisal of the diarno4

Le said he told the male that he did not have that large amount of moneys but he felt badly for him

given the story about his father. Le offered to sell the diamond for him to another jewelry dealer

who he thought would have the money to purchase the diamond. IHe stated that the *paperwork

that he presented, appeared crecliti :

•
Le. stated that the male agreed to his proposal and Le contacted Ed's Jewelry. Ed agreed to

purchase the diamond .for $29,000 and Le relayed the information to the male. Le stated that

since it 'was near the close of business on this day, he asked the male to come back with the

cliamond in a couple daYs7 The male told Le that he ivould come back and Le asked the male for

his identification. The mato provided Le with his Washington State Identification Card and Le

stated the picture on the filmatched the m2_1e1 'Le made a copy of the ID card and thenbad the

male sign the copy of the ID that the diamond was not stoleA. Le entailed me a copy of the WA

ED card which Hated the male as Lynell A. Denham, BOB 07/18/1964, address Of 10312 Golden

Given RD E, Tacoma, WA 98445. .

: -.: ; •

ILe stated that on or about November 19th, Denham returned tct his store with the diamond to
complete the trans? ction.1 Le stated that the male was wearing &large aquamarine necklace

around his neck. Mallinak had an aquamarine stone taken from his store. ?Le stated that Denham

asked him to increase the offer to $30,000. so that he could pay him fortis time. Le said he then

took the diamond over to Ed's Jewelry and Ed provided him with $30,000 in cash for the -.

diamond. jAfter Ed gave him the money, Isprovictsal $29,000 in cash to the man.11 -

•• . - ..

Le stated that he wrote down Denham's phone number when he called him. He said he has caller

identification on his .phone and Denham's name popped up on his caller identification system

when Denham called him. ...Le stated that Denham approached him again several days -after the

• .- •

SEARCH WARRANT AFFIEDAVIT
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diamond transaction. .He said Denham brought a boi ofjeirelry to his store and asked if he wanted

to purchase the jewelry. Le told Denham no and he has not spoken to hita since that date.

I conducted a records check on Denham. Denham had been arrested in Tacoma in 2014 for

burglary. In that burglary, Denham cut a hole in the roof of a building using a saw in an attempt

to gain access to the safe inside the jewelzy store. He also had numerous burglary arrests and

federal arrests. Tatham is on both Federal and State probation. I called and spoke to Patrick

Robinson with the Federal probation. He informed me that Denham was still living at 10312

Golden Given RD E, Tacoma, WA 98445 with, James C. Fisher. This is also Denham's address

that is listed on his WA State Identification card. Robinson stated that he has monthly face to

face meetings with Denhzma and he has been out to Denham's residence three times. Robinson

stated that he last visited Denham at his residence, 10312 Golden Given RD E, Tacoma, WA

94445 on 12/05/16. .

I Filed Izetta Dillingham with DOC probation and she also stated that Denham lives at 10312

Golden Given RD E, Tacoma, WA 98445. Dillingham also stated that she went out to Denham's

residence and. he had a new Range Rover and was wearing a huge blue stone gem necklace. This

is a similar piece of jewelry that wts laical from the burglary. I conducted a records check on

vehicles registered to Denham's residence, 10312 Golden Given RD E, Tacoma, WA 98445. I

loeated a 2008 Range Rover registered to James C. Fisher. The VIN was listed as

SALSF25418A144329 and the license plate number was BCX8267. On 12/15/16, Dillingham

sent me photos of the Range Rover and I could see a paper plate with the dealership's name "All

Right Auto Sales." I called the owner, Jo; at All Right Auto Sales and he informed me that the

Range Rover was sold to James Fisher on 11/17/16. He stated that Fisher had $9,000 cash and

fin'anced the balance of $12,300.

. •

I searched pawning history for Denham using the Leadsonline program. The check showed that

on 11/14/16, Denham pawned' a woman's let yellow gold necklaie to the Toplcick Jewelry &

Loan, 13614 Pacific Ave S, Parkland, WA. This necklace matched one that was stolen from

Mallinak's store. On 11/21/16, Denham pawned a sapphire ring, a diamond band and a wedding

set at the Porcellos Jewelers, 10222 NE 8th StB ell evue WA. All of thejewelry items were stolen

SEAR= WARRANT AFFIDAVIT
Page 6 of 13
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from .Mallinak's store, ,Mallinak had photos of the items and the sapphire ring wad a custom.

design. On 11/28/16;DenhampawnOdsvicman's.white gold 14kt, 420 grams; lblue/8 diamonds

ring at the Topkick Jewelry and Loan.. This ring matched tone that was stolen from•Mallinales •

store. On 12/08/16,1 sent holds to the Toplcick:Jeweiry and Porcellos for the above listed items

Denham Pawned:- eh; IC. 'I • : 421 1":“g. • t!". ' • . ' ;

On 12/14/16,1 went to the Porcellos Jewelry and recovered the items that Denham had Pawned.

Jason Porcello who was the owneiniiiietadaii I/al:iliahad other pieces °flew*

doati bhok.

ligiviejie alga eoloied inèe ite4i4da firth; VAndow. Vaite'yees:

kaeciii5iic6tiligeted the tiitisieitaiiiiiciiiatia IS lienViciace6dia mailindio•Iä IS*

SkenhadininrkiolOiliaindidilliciliPphiresthatheWialledIO'sell.

st*Ohei Onshated thestuiceVashirStehiltraltil thaihd

io indii:sted &dal:CID ithitaiecr .-:DaoLittrnitt."

iiiiiilacalleattuid Pttlit-MaritiCosin with Topkick JOWeiry; Koidie ihat '

Delignitioideffitiotiple of ci410koliell aided ilia hi tOld Denhtt

then: wisla furtlier'itenha

ioni hint. •Iliaiiiro4dia wiihijuslis ;tad ihe Lidice

obcitriii. elaiilbeigiinn thit ;iiaraigiubjedOtellin;testigaticiii. Iince"thei eahaiii6

ha's rikloCiii ids i;::1;toleided hie'dings idirederalan7tiataraitioiallica Ition is

arlikai‘iettOthhirrailifOrldihrla foiiiieprobatiOrickilationH < 
11.*"..'3
"

t g. • t..:4 • L . J.;••••• : J ; " r • ,fl'

Mallinak had hundreds of pieces of jewelry stolen and only a small number are latovnito be:

recovered.liwould be..difficultittraffithell such -a largo quantity ofjewelryquickly,; thus it

would be reasonable :to suspect that he is storing the jewelry at hissesideriti. Both probation

agents, informed me that Denham's property contains the main housej a siestiouseoeveral •

structures and numerous vehicles. au of these art *places that Denham, could hide the stolen

jewelry and tools 'used to -commit ihe 'above' Doted aima2i Denbani bar provided the followine

two cellular numbers tolls probationoffical: 253.449.6615 and 251.677.0771.,Reviewing prior

SEARCH IMPAANT APPIDAVIV
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Ex. g

I arrests of Denham, he used two way radios to communicate with other suspects during the

2 commission of his crimes. With cellular phones being easier to obtaidand Denham haiing tivo

3 cellular phoned believe evidence of the above liited crimes may be (xi his cellular phonei.

4

5

.6

On 12/19/16, Dillingham Informed me 'that a couple of DOC Officers were at Denham's:

residence and believed Denham was In the residence.

Pei

7 SUPPORTING INFORMATION
, `,9 • 91 t9f. , • ',en - 9 9. J)_, 1-i ..1 .. •

3 Courts have recognized that the majority of Americans possess and use cellular telephones, and

9 that most of those keep the phones within their reach at all times. Cellular telephones are used

10 for, among other things, voice, text, email and SMS commtmlcations; accessing migsd posting to

11 se4404. DFC17#1.411..g 713:41!, s.urrInF•!he.1.!.1 .th.rnet taklegifTd.s.tcring,Pb4,9FaSs'ffeng 833F!.
storing 05.,,,159.Ft5 ./.auslc.' napping cr4r..6.°93.7t9. places, etc. Courts ba'sm recognized that

12
these devices are essentially small computers with vast storage capacities. Information deleted

13
by the user can be recovered, years afta deletion, upon examination of a cell phone's data.

14 Examples of this stored data include user-created or saval data, such as contact lists, messages,
15 sent and received, image if.:!!!!?,,AlYide°Pe!..Peli,s?n, 9.; calendars; notes, rt,.71p.".2,"!!. 

bank
..

16 statements, videos, docuubmts, and,imag as well as data,,snch as riT.

17 identity infomyidon, passwords, usage logs and information pert:skiing to the physical- location-
18 of the device over time. E./Dimples of data stored In a phone that ast, reveal a person's locatiunon,

19 tg specific dates and times include racialism and EX1F tags associated with photographs; IP: ....,.... 4,.....: ,-.. ... . , -

20

21

22

23

24

25

26

27

21

addresses, which are associated with a geograpidc locatiom and geographic location associated•
with the phone sending/receiving signals with towers and satellites. As such, a person's use

of the phone can reveal where a person has been at dates and times relevant to the crime(s) under

Investigation ; a person's activity at relevant dates and times, and/or places aperson frequents at

which that person is likely to be found for arrest or at which the suspect stored or inadvertently,'

Whether some data onithe phone is evidence may depend on other information stored on the

phone, and the application of an examiner's knowledge about how a cellular telephone operates.

SEARCH IGUECANT APPIDAVIT
Page 8 of 13 .
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Therefore, the context, location, and. datasturouuding information in the 'phone's data may he

ne.rn".1174.0:madetatand %,vItettlec•evidenee falls:withinThe =pests the .warrant.- • Due to the

potential for an extremely large volume of data contained withinmodem cellular telephones, and

that fact.thatovidenee can be stored/located,in unanticipated locations ortforinats; and can be
•

embedded in other items stored on the phone, investigators' typically need to use specialized

eciMinect 'to make an exact copy of the device, then conduct a careful and time-consuming

search for the evidence authorized for seizure by a search warrant. For these reasons, ask for

authority to seize and image the cell phone(s) described herein for later search pursuant to the

warrant issued inihis ni,er2c, /Jur-- •sr • !').l T' . tss • ; -•.•.; • t

3. -0. .;

PLACFS_TO BE SEARCHED jf : .

Based upon the above facts and circumstances I request that a search warrant be issued, •

directing the search Of 10312 Golden Given RD E,Tacoma, Pierce County,VA,93445, 1.09

acre pared, to include the primary reddeace, all outbuilding!, and temporary or other

structures on said property. •;:t: t

7 • sttn t.:Cf •-• 't • .t ea.& • T p s SLIs re-IA stlf.rtd sit.. tt: . • • -
The obtainment of this information I believe will assist in Identification of the individual®

engaged in activities in violation of RCW 9A.52.030 Burglary 2" Degree; RCW
to why. le ; a •t " ; I • :;‘,. .4) S' • •

Theft lit Degree; RCW 9A.082.050 Trafficking in Stolen Property "J w"
. • 4 :7 • . ':• -Is .ya.t• • 'Is!, •

ITEMS TO BE SEARED FOR

? • ..A?' It' ikt• AA,•• A.

From location ill listed above (10312 Golden Ginn RD E, Tacoma, Pierre Comity, WA

90445) I am requesting permission toftearch for, and seize the following. `;',;)* '• • 7 ‘,

Evidence in whatever form of the above listed crime(s) including but not limited to:

It-
s. Items and/or information that id" evidence of fruits of pertain to, and/or, was/isbeing

used in the commission of the listed mime(s);
.7:?, . .1 tr.4. • •At, ; ,E; .

1.0.:1,...-;41 14 • t V, t '4 it' 1,7 set,: Jr•A .

SEARCH WARRANT AFFIDAVIT
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b. .Jewelty and precious stones. Such items will be held In safekeeping by the Kirkland

, • Police Deportment until such time that they can be reviewed by the victim in this case to'

prove or disprove ownership; • . • • ,

e. • Any and all tools that can be used to commit burglaries to include but not limited to: ;

- • • • 4. :Olues/locktight f. "7. •••: • •

g. Items in Swett form evidencing dominion and control of the premidels, place(s),
property, item(s), account(s), and/or person(s) smirched;

e. The perms of Lynch A. Detihim,D01307/1811964;‘„,e_

L Cellular phones belonging to the person of Lynch A. Dinham,DOB 07/18/1964 and I• • •

• • •er Signed to Phone numbers 253.449.6615 and 253.677.0772P: a • • a - •

g. Light colored 2008 Range Rot vehicle, bearing WA license plate number DCX8287, •

8ALSF25418A144323;

h. An; records regarding storage facilities/bank deposit boxes Indicating other places where
; -.stolen property could be stored off-site; ' ••• • • 14 • • " -

Praia loCittioii Misled 'above (Die pluton of Litiell A. Denham, DOD 07/101964Y I as

requesting pemasilon

Items and/or Information that Is/arerar:ridteric;e. of; imiti oét1änto, and/or was/is being used in

the commission of the listed crime(s);
'

a. Jewelry and precious stones: Such items will be held in safekeeping by the ICidcland

Police Department until such time that they can be reviewed by the victim in this caselci -

prove or disprove;

' b.' telliiiii-Phone(s)telonging id Oriel' A. Milani, DOD07/18/1964 iäiLiàed

to phone ntmrbas 253.449.6615 anti "

e. My reeddirigarding storage facilities/bank deposit boxes indicating other places where
stolen property could be stored off-site;

••

SEARCH WARRANT AFFIDAVIT
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1 From location .43 :listed above (Cellular,: phoutbelongIng Lomeli A. .Denham, ,DOB

2 07/18/190 )end Lor assigned le shone ,numb,ers 253.449.6615 and 253.677.0772).,' :-I am

3 requesting permission to search for, seize *and subsequently forensically examine the chow-

described cellular telephones or digital device(s) for evldence of RCW 9A-52.030 Burglary 2"

Degree; RCW 9A.56.030 Muffle :Dieter. and RCW 9A.082.050 Triftleking In Stole&

Property PB.cgree to include but not limited to the following:

> All information revealing the telephone number-i.4erithitedWitlirheidiecTFliate; its
ro'•: 4'41..te • I:- • II" Or • ••••' 11.:‘,/ nv:• _ •.:

service provider and all -amused bjut service provider to identity the phone, including
.C. N er--‘ 't° • `b °. a 00rVi t• itk

• the phone's MED, MAC and other unique identifiers;
> Evidence of use of the device between 11/10/16 to 12/21/16 to communicate with

'1 • v.kw teZt...1, e • . .1

criminal associates or others about or pertaining to the above-listed aiTec(s), yia

Incoming or outgoing calls, missed calls, chat sessions, instant messages, text messages,

voice memo, voice mall, SMS communications, Internet usage, and, the like; •

> Photographs, images, videos, documents, and related data,Areatedi accessed, read,

modified, received,. stored,. sent, smoved,-i deleted or otherwise %manipulated between

1 V10/16 to 12/21/16;

> Evidence of use a the device to coricllialCrteisiefscructei tedidning to Mallinak
Yev;e1eis ii;;;FlolAer segjeiari 464 ious saj

T. Information that can be used to talchila the dre-plio'neAtet:Weii.11/10/16 to
• •i; ,Its. -.11 ,A1 • ; ig-C- T'jri: 2t•tt.'1.1341 LIS • vt...9U - .1
12/21/16, including location data; cell tower usage; OPS satellite data; OPS, coordinates

for router and destination queries between the above-listed dates; add images created, .

accessed or modified between the above-listed &des, together with their raetadata and
• . t•• 4t • .•• iv` •• I•

. 1.

MOP tags;

Evidence tending to identify the subscribprof the device, 3he user of ithe clevke, and/or

t404139.esees9r. of AC d4v.iocie?.444ortlithoo end control of the deYieeNetWeOe 114. °MI
lo 12t2. 16;.F  LP` •i•-• 4- v• ).7 .t er."fr" 4.•

t atl.Apy other inferroalion thetl* evidence _of fire ,abc:.nr,listed crime(3). .y r , ,.;

14 ...cif thk.i.:401̂ 0111 . :044. • it ••• • II 'bk. ' .

REARM! WARRANT ANTIDAVIT
Page 11 of . 13
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Ex. D la •

1

2

3

4

3

6

7

9

10

11

12

13

14

IS

16

17

11

19

20

21

22

-23

24

25

26

27

2.1

Fioni location 14 listed above (light colored 2008 Range Rover vehicle, bearing WA license plate'
number BOat267, SALS1"25418A144329) I am requesting permission to search forcand seize

the folloWinv t;.•-••• fi. •.•• t. • • :••• IA

fro ; •

Evidence In whatever form of the above listed crime(s) including but not limited to: :

a. Items and/or information that Ware evidence o4 fruits o4 pertain to risUI/or wasRiebeisti used in

the commission of the listed crime(s); . •

b. Jewelry and r -precious stones. Such items Will be held in safekeeping by the Kirkland Police

Department tmtil 'such- dui° dud theY can be renewed bY the victim la this case to prove of

disprove ownership;
• , . •

iefiarilItOohtihaaan be reed to amMit burglgies lo InclUde titi-ae. An ot toi'm •

> saws L tf. ' L

> Pry biza • .t;

- • Oluesflocktighh.t . • • -.A, 4:5 e . •

d. . Items in whatever form evidencing dominion and control of the premises, place(s)„

property, item(s), accomit(s), and/or person(s) searched;

C. 1113 Person cr!'•Yeeq.+''Res.11." P9P 0711s/PC.4; •,, ,•• • • , •
• Cellular phones beicogim to the pason of pynellA.‘Denham, 07/18/1964 and/or

assigned to phone numbers 253.449.6615 and 2)53.677.07'72;

g. re;:44;gijaidn‘hstoiage 6o;es hurtcating 'other piaeii wide
• stolen ravierty could be stored Off-site:' • • ' • • • .••••,. ,!: .• I 't

, •
This affid;ittli intindelt;;Show tindi diet:theta; satrifiCiait praii3le cause fin' the requested

. .4b,• ht in.”? N I) ;?"-• 4.
warrant and does not set forth all of iny knowledge about this matter.

LX] (check If apPlicable) I ilsoltsk that the dourt find that nodcelo any Perion, including the

subscriber(s)and ustonier(s) to Which the materials relate, of the indstence of this warrant would

Illcely jeopardize the life or physical safety of an individual andkrjeoparilize an ongoing criminal

investigation. The te4tiest for`this finding. Is'based on the following fa6isf My training and

experience has taught me that individuals engaged in stolen property trafficking will destroy or

hide evidence if they am tipped off that the police are invesdgating them.

SEARCH WARRANT AFFIDAVIT

Page 12 of 13 .
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2

8

9

10

11

12,

13

14

15

16

17

18

19

10

21

22

'23

'24

25

20

97

18

I certify-under penalty of perjury under the laws of theState of Washington that the foregoing i.s
true and correct.

AFFIANT

Kirkland Felice Dept., Detective A. O'Neill 0337

•AGENOZIITLE,,MISONNEL NUIVIBEII

Subseribsd and sworn to before me this  :).1.  day tif  Oat ,2016.

Issuance of Warrant Approved:
DANIEL T. SATTERBERG
King Colin Prosecuting Attorney
By: GavrielJaCpba, WSBA Pt46394
Senior Deputy Prosecuting Attorney
Criminal Division •

sBARCH WARRANT ..ArIPIDAVIT
Page 13*of 13

•

,Signature:

SUPERIOR COditr • Ken Schubert

Printed Judge Name: 



Dc LE, -IL"
KIRICLAND POLICE DEPARTMENT 1
Page

WITNESS STATEMENT

CASE #:  DATE:  December 17. 2016 TIME 

PLACE: 

STATEMENT OF: Ai Ie

(ADDRESS) (FHONE)

CONCERNING THE FACTS OF: 

• My name is Andy Le and I have been a self-employed repair and design jeweler

since 1995. I have a business license with the Washington Department of Revenue and

with the City of Seattle. I also have a reseller permit with the Washington State

Department of Revenue. This permit authorizes me to re-sell or sell jewelry on behalf of

a third party.

On or about November 15th or 16th of this year, a bald, middle-aged, thin African-

American man approached me. He was well-dressed and well-spoken. He offered to sell

me an expensive diamond that was in his possession for $50000. He told me that he

•
wanted to sell the diamond because he was in need of emergency money to financially

support his father. This man showed me a receipt for how he obtained the diamond. He

also showed me a certified appraisal ofine diamond. 

I HAVE READ THIS STATEMENT OF 2 PAGES AND I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE STATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. I AM SIGNING OF MY
OWN FREE WILL WITHOUT ANY FEAR, FORCE. THREAT, OR PROMISE OF FAVOR

Witness  Signature 411-a—

Witness 



KIRKLAND POLICE DEPARTMENT
Page

WITNESS STATEMENT

2

CASE it:  DATE:  December 17, 2016 TIME 

PLACE: 

STATEMENT OF:  1 

ipirerVin VA,Liiittir•Mt;rn%I.Vinkrytj.)1....Aki;3A711":0,1e, (pwablE)

CONCERNING THE FACTS OF: 

I told the than that I did not have access to such financial resources but I felt badly

for him given the story that he provided me about his father. I offered to sell the diamond

for him to another jewelry dealer who I thought would have access to the necessary

resources to purchase the diamond. The paperwork that he presented to me appeared

credible. He came across as credible as well.

He agreed with my proposal. I contacted Ed's Jewelry, a jeweler with whom I

have previously engaged in business, and asked him if he would be interested in

purchasing the diamond that this man had asked me to purchase. Ed told me that he

would purchase the diamond for $29,000. I then relayed to the man that Ed was willing

to purchase The diamond ibr $29,000 and The man accepted the offer. Since it was near

the close of business on this day, I asked the man to come back with the diamond in a

' •
couple days if he wanted to proceed with the transaction. This man responded that he

would come back.. I asked the man for his driver's license so I could make a copy of it.

I HAVE READ THS STATEMENT OF2 PAGES AND I DECLAFtE UNDER PENALTY OP PERJURY UNDER THE LAWS OF

THE STATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. I AM SIGNING OF MY
OWN FREE WILL. WITHOUT.ANYFEAR, FORCE, THREAT, OR PROMISE OF FAVOR.

Witness  Signature —741 1,040—

Witness 



EX • LE, *E_3

ICIRKLAND POLICE DEPARTMENT 3
Page

WITNESS STATEMENT

CASE: 

PLACE: 

STATEMENT OF:

DATE:  Decembei! 17.2016 DMEI 

Anok,Le
nomprt.I. , itAlv w t

Eti-rAtwric
J,10...

).4.kIni.csmittr,
ASti,f ION inep4W

Ajr, 1.4 szp •;,; 4
(ADDRESS) (PHONE)

CONCERNING THE FACTS OF: 

The picture on the driver's license was of the man vvho walked into ray store.  He also 

certified under the federal statute for perjury by handwriting as much on the copy of the

driver's lidense that Icreated. The name on the driver's license was Denham Lynell. • .

On or about November 19th,  this man returned with the diamond to complete the

transaction. He wore an aquamarine necklace around his neck this time. He asked me to

increase the offer to $30,000 so that he couldpay me for my time. I then took the

'diamond over to Ed's Jewelry and Ed 'provided me with $30,000 in cash for the diamond

as Ed agreed to the extra $1,000 so that! would be compensated for my time, I also gave

Ed the certified appraisal that this man had provided me. After Ed gave me the money, I

provided $29;000 in cash to The mxn. In my experience with the jewelry induliry, ft is

common for third parties to provide jewelers with jewelry to sell to another jeweler in

exchange for compensation after the jewelry is sold. Nothing  seemed out of ordinary

about the man or what he was offering:

I HAVE READ THIS STATEMENT OF2 PAGES AND 4 DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE STATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. I AM SIGNING OF MY
OWN FREE WILL.WITHOUTANYFEAR. FORCE, THREAT, ORPROMISE OF FAVOR:

Witness  Signature 

Witness 



Ex LEL1 f
ICIRKLAND POLICE DEPARTMENT
Page

WITNESS STATEMENT

CASE #: 

PLACE: 

STATEMENT OF:. 

DATE:  December 17.2016 TIME 

CONCERNING THE FACTS OF: 

I wrote down the man's phone number when he called me. I have caller

identification on my phone and the name that popped up on my caller identification

system when he called me matched the name on the driver's license.

The man approached me again several days after this transaction was completed.

He brought a box of jewelry and asked if! would be interested in purchasing the jewelry.

I explained to him that I did not have the resources to purchase the jewelry and all I

purchase is strap gold. I have not spoken with him since that date.,

I HAVE READ THIS STATEMENT OF 2 PAGES AND I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THESTATE OF WASHINGTON THAT THE FOREGOING STATEMENT IS TRUE AND CORRECT. 1 AM SIGNING OF MY
OWN FREE WILL WITHOUT ANY FEAR, FORCE, THREAT, OR PROMISE OF FAVOR.

Witness  Signature 

Witness 



S

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

State of Washington,

Plaintiff,

VS.

Lynell Denham, Defendant

) Case No.: 17-1-06567-2 SEA

) DEFENSE MOTIONS:
)
) • For Franks Hearing and to Suppress

) 'To Dismiss ICnapstad
) .
)6iTo Dismiss Equal Protection (selective
) prosecution)
)
)6 To Dismiss CrR 8.3(b)

MOTIONS

Comes now the accused, Lynch l Denham, and by and through his attorney of record,

Kevin McCabe, moves this Court for an order granting an evidentiary hearing on the warrants at

issue in this case, an order suppressing evidence gained from those warrants, an order dismissing

the charges in this case for want of prima facie evidence, an order dismissing the charges in this

case for a violation of the equal protection of the law,
••••

(for unconstitutional selective prosecution) and an order dismissing the charges in this case for a

violation of CrR 8.3(b). These motions are supported by the Constitution of the United States,

the Constitution of the State of Washington, state and federal decisional law, and CrR 8.3(b).



STATEMENT OF THE CASE

On or about 11/14/16, Mr. Denham, an African American, made a good faith purchase of

jewelry and gems from a private party for the purpose of resale at a profit. The private party

appeared to have legitimate title to the merchandise and provided Mr. Denham with a valid

receipt for the purchase and sale.

Mr. Denham then went about the legitimate business of offering the merchandise for

wholesale purchase to jewelers. Mr. Denham made absolutely no effort to conceal his activities.

Actually, quite the reverse.

Mr. Denham provided his identification to Topkick Jewelry, Thien Phuoc Jewelry, and

Porcello Jewelry. He identified himself to Joseph Lennon, the white male employee he dealt with

at Porcello Jewelers. Similarly, he identified himself to Mark Kosich, the white male proprietor

of Topkick Jewelry. Additionally, he provided Andy Le, the Asian male proprietor of Thien

Phuoc Jewelry with both his receipt for purchase and sale and a certified appraisal for a diamond

that he sold to Mr. Le, as well as his identification.

Also on 11/14/16, the Kirkland Police conducted an investigation into a burglary that

occurred at Mallinak Jewelry on 11/11/16. The Kirkland Police contacted Frank Mallinak, a

white male, and inspected the premises and collected fingerprints for AFIS analysis. The

Kirkland Police also collected a partial bottle of rum, consumed by the unknown suspects during

the burglary, for DNA analysis by the Washington State Patrol Crime Lab. Finally, the Kirkland

Police recovered a headlamp cover from the scene.

During the course of their investigation, the Kirkland Police received information from

the Seattle Police. An anonymous Seattle Police informant indicated that Ed's Jewelry in Seattle,

d



Washington was dealing in stolen gems. The informant stated that Ed's Jewelry had purchased a

diamond taken in the Mallinak burglary.

The Kirkland Police then contacted Edwin Jue, a male of Asian ancestry, of Ed's

Jewelry. Mr. Jue indicated he had purchased and subsequently sold the diamond in question. Mr.

Jue indicated he purchased of the diamond from Andy Le of Thien Phuoc Jewelry on 11/19/16..

Mr. Joe indicated he sold the diamond to Bryan Chrey, a white male, of Chrey Jewelers in

Bremerton, Washington on 11/20/16. Mr. Jue could not produce a receipt for the transaction.

the Kirkland Police contacted Mr. Le of Thien Phuoc Jewelry. Mr. Le confirmed that he

had sold the diamond to Mr. Jue. Mr. Le did not have a receipt for this $30,000.00 transaction.

Mr. Le did state that he had obtained the diamond from Mr. Denham, that Mr. Denham had

provided identification which he signed under penalty of perjury, that Mr. Denham showed him a

receipt for how he had obtained the diamond, that Mr. Denham showed him a certified appraisal

for the diamond, and that Mr. Denham appeared credible.

The Kirkland Police also contacted Bryan Chrey, a white male, of Chrey Jewelers. Mr.

Chrey indicated that he had purchased the diamond from Mr. Jue. Mr. Chrey stated he had sold

the diamond "on a note" to Mark Miceli, another white male, of Chamaty Jewelry for

$37,000.00. This note may, or may not, exist.

Chrey Jewelers is located in Bremerton, Washington. Chamaty Jewelry is located in

Seattle, Washington. In the same building as Ed's Jewelry. On the same floor as Ed's Jewelry.

The Kirkland Police contacted Mr. Micheli. Mr. Micheli indicated he had bought the

diamond and subsequently sold it. Mr. Micheli indicated he would try to obtain the diamond. Mr.

Michell eventually did obtain the diamond. He returned it on 12/21/18 — the day before the

•
application for a warrant in this case.

3



In the meantime, the Kirkland Police received the fingerprint analysis from AFIS. Mr.

Denham was excluded. The Kirkland Police did not submit the rum bottle for testing for another

6 months. The DNA tests did not identify anyone.

On 12/22/16, the Kirkland Police obtained a search warrant from the Hon. Ken Schubert

of the King County Superior Court. The application for the warrant informed Judge Schubert of

the transactions between Mr. Denham and Mr. Le, Porcello's Jewelry, and Topkick Jewelry.

Similarly, it informed him of the transaction between Mr. Le and Mr. Jue. It also informed him

of the transaction between Mr. Jue and Mr. Chrey. It also informed him that Mr. Denham had

been convicted of an attempted burglary of a Tacoma jeweler in 2007.

The application for the warrant did not inform Judge Schubert that the AFIS tests had

excluded Mr. Denham. Similarly, the application failed to mention the Kirkland Police had not

submitted a ready source for DNA testing to the Washington State Patrol Crime Lab. The

application also omitted the glaring lack of paperwork associated with the transactions of the

diamond that occurred subsequent to the transaction between Mr. Denham and Mr. Le.' Mr.

Chamaty's involvement was omitted altogether, and along with it, all reference to the fact that

the diamond suspiciously wound up on the exact same floor of the exact same building as Mr.

Jue's establishment.

The application also informed Judge Schubert that Mr. Denham's father had purchased a

Range Rover on 11/17/16. It did not inform Judge Schubert, however, that Mr. Denham had not

received funds from any source associated with the burglary sufficient to make that purchase on

that date. And, of course, there was no reference to the fact that Mr. Denham was the only

African-American involved.

I Aside from Mr. Denham's receipt, the application references only one other receipt. That is the receipt from Mr.
he to Mr. Chrey.



LEGAL ANALYSIS

I. Franks

In Franks v. Delaware, 438 U.S. 154, 155-56,98 S.Ct. 2674, 2676, 57 L.Ed.2d 667

(1978), the U.S. Supreme Court held that where:

The defendant makes a substantial preliminary showing that a false statement
knowingly and intentionally, or with reckless disregard for the truth, was included
by the affiant in the warrant affidavit, and if the allegedly false statement is
necessary to the finding of probable cause, the Fourth Amendment requires that a
hearing be held at the defendant's request.

Franks, at 155-56,98 S.Ct. at 2676. The Franks test applies to material omissions, as well as

misrepresentations. State v. Garrison, 118 Wn.2d 870, 872 (1992).

Here, the police either intentionally or recklessly omitted reference to exculpatory

physical evidence in the form of fingerprints. Additionally, the police intentionally or recklessly

omitted reference to potentially exculpatory evidence that they delayed testing in the form of

DNA. The police also intentionally or recklessly omitted reference to the irregularity associated

with the lack of paperwork associated with their named sources' transactions. Indeed, the police

intentionally or recklessly omitted all reference to the Mr. Miceli's involvement and the fact that

the diamond changed hands twice, but wound up back on the same floor of the same building

after a trip across Puget Sound. Moreover, the police either intentionally or recklessly obscured

the fact that there was no evidence Mr. Denham had gained $9,000.00 in cash from the proceeds

of his sales prior to his father's purchase of a Range Rover on 11/17/16. And, of course, the

police either intentionally or recklessly omitted all reference to the fact that Mr. Denham was the

only African American involved.

5



Judge Schubert was literally left with a whitewash. Mr. Denham was the only person

involved who presented both legitimate receipts and his identification during his transactions.

This is obscured by the omission of the fact that Mr. Le did not have a receipt for a $30,000.00

transaction with Mr. Jue, that Mr. Jue did not have a receipt for a similar transaction with Mr.

Chrey, and that all reference to the transaction between Mr. Chrey and Mr. Miceli and to Mr.

Miceli's subsequent sale of the diamond was omitted. Moreover, while the police emphasized

the fact that Mr. Denham's father purchased a Range Rover soon after the Mallinalc burglary,

they omitted reference to the fact that they had no evidence Mr. Denham had realized the profits

necessary to finance such a transaction. Judge Schubert was given absolutely no indication that

the physical evidence submitted for testing — the fingerprints from the burglary — excluded Mr.

Denham. Likewise, the police kept the fact that they had delayed testing on a likely source of

DNA traceable to the burglar or burglars. Perhaps worst of all, despite the irregularities in the

dealings between the jewelers, the judge was never informed that none were black.

Had Judge Schubert known that exculpatory physical evidence existed, that testing was

delayed on potentially exculpatory physical evidence, that there were irregularities in the receipts

between the jewelers, and that there was no evidence the Range Rover was the purchased with

funds derived from the stolen jewelry, might he have come to a different decision?

Of course he might have. Indeed, had he known that he was resting a warrant largely on a

past conviction of an African American, he might well have demanded to know what was going

on in what, by all appearances, was a private gentlemen's club.

6



2. Suppression

Regardless of the good faith of those who served the warrant, a Franks violation results in

exclusion. As the Court noted in United States v. Leon, 468 U.S. 897; 104 S.Ct. 3405; 82

L.Ed.2d 677 (1984) when considering review in light of Franks violation:

Deference to the magistrate, however, is not boundless It is clear, first, that the
deference accorded to a magistrate's finding of probable cause does not preclude
inquiry into the knowing or reckless falsity of the affidavit on which that
determination was based.

United States v. Leon, 468 U.S. at 914.

Accordingly, the Defense respectfully asks that the Court grant an evidentiary hearing in

this matter. The Defense contends that it has made the substantial showing of material omission

required. The Defensiargues that an evidentiary hearing in this case will disclose the invalidity

of the search and result in suppression.



3. Knapstad

When it appears that the State will not be able to present a prima facie case of guilt at

trial, the Court should dismiss the case prior to trial. State v. Knapstad, 107 Wn.2d 346 (1986).

Here, there is no physical evidence linking Mr. Denham to the original burglary. There is no

surveillance video, no dna, no clothing fibers, no fingerprints, no eyewitness testimony, and no

hearsay or party admission. The only claims to evidence the State can claim are his open

possession ofjewelry that he had a receipt for, some commonplace tools located a county away,

and a prior conviction that does not meet the signature test required for modus operandi. State v.

Coe, 101 Wn.2d 772, 777 (1981). While circumstantial evidence may well be of the same value

as direct evidence, circumstantial evidence is not superior to direct evidence.

Similarly, the crime of Trafficking in Stolen Property cannot be maintained. Certainly,

Mr. Denham sold jewelry which later turned out to be stolen. However, he did so openly, he

identified himself at every juncture, and he had a receipt for the merchandise. This is more than

the professional jewelers in the case can state. Even taken in the light most favorable to the State

with all inferences drawn in its favor, the evidence conclusively demonstrates that Mr. Denham

lacked the mens rea required for conviction.

Accordingly, the Defense respectfully asks the Court to dismiss the information prior to

trial. It does not appear that the State can prove the mens rea for Trafficking in Stolen Property

and it does not appear that the State can prove any element of Burglary.

i



4. Equal Protection
(selective enforcement)

Mr. Denham is an African-American male and thus a member of a suspect class. As such,

he claims his rights under the Equal Protection Clause of the Fourteenth Amendment and the

Special Privileges and Immunities Clause of the Washington State Constitution.

Even prior to Washington's statehood, the U.S. Supreme Court observed that a truly

selective enforcement of the law offends equal protection:

Though the law itself be fair on its face, and impartial in appliance, ... if it is
applied and administered by public authority with an evil eye and an unequal
hand, so as practically to make unjust and illegal discriminations between persons
in similar circumstances, material to their rights, the denial of equal justice is still
within the prohibition of the constitution.

Vick IV° v. Hopkins, 118 U.S. 356, 373, 6 S.Ct. 1064, 1072,30 L.Ed. 220 (1886).

The same Court would later refine this statement to indicate that:

The conscious exercise of some selectivity in enforcement is not in itself a federal
constitutional violation. Even though the statistics in this case might imply a
policy of selective enforcement, it was not stated that the selection was
deliberately based upon an unjustifiable standard such as race, religion, or other
arbitrary classification. Therefore grounds supporting a finding of a denial of
equal protection were not alleged.

Oyler v. Boles, 368 U.S. 448, 456, 82 S.Ct. 501, 506, 7 L.Ed.2d 446 (1962).

Mr. Denham specifically alleges that he has been selected for prosecution based on his

race. In support of this proposition he notes that Mr. Kosich took possession of jewelry stolen

from Mr. Mallinak, has not been prosecuted, and is white. Mr. Lennon took possession of

jewelry stolen from Mr. Mallinak, has not been prosecuted, and is white. Mr. Le took possession

of a jewel stolen from Mr. Mallinak, subsequently sold the jewel, has not been prosecuted, and is

Asian. Mr. Jue took possession of a jewel stolen from Mr. Mallinak, subsequently sold the jewel,

has not been prosecuted, and is Asian. Mr. Chrey took possession of a jewel stolen from Mr.



Mallinalc, subsequently sold the jewel, has not beeri prosecuted, and is white. Mr. Miceli took

possession of a jewel stolen from Mr. Mallinak, subsequently sold the jewel, was permitted to

recover it, was permitted to return it, has not been prosecuted, and is white.

Accordingly, the Defense respectfully asks the Court to dismiss the charges against him

for violating the equal protection of the law contrary to the United States Constitution and for

granting a special privilege or immunity contrary to the Washington State Constitution.2

2 For the purpose of potential future review, the Defense formally asserts that art 1, § 12 of the Washington State
Constitution is more protective than the U.S. Constitution and that this is supported by the textual language of the
state constitution, significant differences in the texts of parallel provisions of the federal and state constitutions,
state constitutional and common law history, pre-existing state law, differences in structure between the federal and
state constitutions, and matters of particular state interest or local concern.

/0



5. CrR 83(b)

To merit dismissal under CrR 8.3(b), two things must be shown. First, there must be a

showing of governmental misconduct or arbitrary action. Evil intent is not required — mere

mismanagement will suffice. Second, there must be prejudice to the accused's right to a fair trial.

State v. Michielli, 132 Wash. 2d 229, 239, 937 P.2d 587, 592 (1997).

Here, the arbitrary action is patent. Despite clearly identifying himself to all involved and

despite receipt clearly representing a good faith claim of title, Mr. Denham is the only person

who has been charged. This is even more surprising when it is considered that the Seattle Police

were clearly investigating Mr. Jue prior to and during the Kirkland Police investigation of the

Mallinak case.

Prejudice is also patent in this case. Mr. Denham has been held in jail on these charges.

He has not been at liberty while the others have been free to consult counsel and to discuss the

case amongst themselves and to plan appropriate group strategies?

Therefore, the Defense respectfully asks that the Court dismiss the charges against him

pursuant to CrR 8.3(b). Both of the rule's requirements have been met: there has been arbitrary

governmental action and there has been prejudice to Mr. Denham's right to a fair trial.

3 Upon his first visit to Mr. Jue, the Kirkland officer investigating the case had to retrieve him from a back room
and admonish him not to call the other jewelers when he discovered Mr. Jue immediately telephoning Mr. Chrey.

n



CONCLUSION

For the reasons stated above, the Defense respectfully asks that the Court grant the

relief requested.

Kevin McCabe #28821
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KING COUNTY
SUPERIOR COURT CLERK

E-FILED
CASE NUMBER: 17-1-06567.2

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
Plaintiff, )

v. )
)

LYNELL AVERY DENHAM, ) INFORMATION
)

Defendant )

No. 17-1-06567-2 SEA

I, Daniel T:Satterberg, Prosecuting Aftomey for King County in the name and by the
authority of the State of Washington, do accuse LYNELL AVERY DENHAM of the following
crime[s], which are of the same or similar character, and which are based on the same conduct or
a series of acts connected together or constituting parts of a common scheme or plan: Burglary
In The Second Degree, Trafficking In Stolen Property In The First Degree, committed as
follows:

Count 1 Burglary In The Second Degree

That the defendant LYNELL AVERY DENHAM in King County, Washington, between
November 11,2016 and November 14, 2016 , did enter and remain unlawfully in a building,
located at 6523 132nd AVE NE, Kirkland, in said county and state, with intent to commit a
crime against a person or property therein; Per r

Contrary to RCW 9A.52.030, and against the peace and dignity of the State of
Washington.

Count 2 Trafficking In Stolen Property In The First Degree

'That the defendant LYNELL AVERY DENHAM in King County, Washington, between
November 15, 2016 and November 19, 2016, did knowingly sell, transfer, distribute, dispense or
otherwise dispose of stolen property belonging to Frank Charles Mallinak, to another person, or
did knowingly buy, receive, possess or obtain control of such stolen property, with intent to sell,
transfer, distribute, dispense or otherwise dispose of the property to another person; Mop/ J p v

INFORMATION - 1

Daniel T. Satterberg, Prosecuting Attorney
CRIMINAL DIVISION
W554 Icing County Courthouse
516 Third Avenue
Sterne, WA 98104
(206) 296-9000 FAX C206) 296-0953
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EX Si •
Detective O'Neill Supplemental

Case Number 1644500

Detective Allan O'Neill, #337

Page: 94 of 2213

As On 11/29/16,1 was assigned this case for follow up.

On 11/14/16, Sgt. Vickers requested my assistance at a burglary scene that occurred at Mallinak Designs Jewelers, 6523 132nd Ave
jos NE, Kirkland. 1 responded to the scene and contacted the owner Frank Mallinak. Mallinak reported that the business closed on

11/11/16 at 1800 hours and was closed over the weekend. He stated that he arrived at work at 11/14/16 around 0945 hours and
discovered the burglary.

Cl

Mallinak showed us the damage to the store. The safe to the store is kept In a room in between the front showroom and back work
area. The room has a one way window looking out into the showroom. You can only see out to the showroom. The safe was open and
the drawers from the safe were scattered on floor. The left side of the safe had a large hole drilled in it, but the hole did not go
through the side wall of the safe. There was another bole which was approximately a IA Inch In diameter and It went through the side
of the safe and into one of the locking pegs on the door. The dial on the safe was damaged and pieces of the dial were on the floor.
There was a proximity alarm on the safe and the alarm wire was cut The alarm box on the wall which was above the refrigerator was
open and several wires were cut.

The jewelry store Is located In the Bridle Trails Shopping Center strip mall with several other businesses. There Is an alley behind the
Jewelry store and there is a door that leads to a utility room behind the business that Is used by the property manager and contractors.
The lock to the outside door had glue or some type of lock tight sealant Mallinak stated that maintenance workers noticed the glue in
the door lock on 11/10/16 and a lock smith was called to repair the lock. A door that separates the utility room and the jewelry store
was cut in half below the door lock and metal security bar. The bottom half of the door was then pushed open to gain access to the
store.

The roof hatch that leads Into the utility room was normally locked, but the lock was missing. In the rear alley there are two pipes
next to the utility room door that run up the outside of the building to the roof. There were several scuff marks on the side of the
building along the pipes towards the roof. It appeared that the suspect(s) climbed up the building to the roof by using the pipes for
support. The suspect(s) then entered the roof access hatch to gain entry into the utility room and then cut the back door to Mallinak's
business.

Mallinak provided a list of property taken from the safe. The list Included more than 600 pieces ofjewelry and loose stones. Mallinak
estimated that the value of the stolen items was approximately $250,000. Six of the pieces were certified CIA stones. One such CIA
stone was a 5.29ct round diamond cert# 2185021160. This diamond had Just returned from being certified and the original CIA
report had been stored In the safe with the diamond. Both the diamond and CIA certified paperwork were stolen from the safe. The
six certified CIA stones were entered into the system as being stolen.

On 12/01/016 at about 1915 hours, Detective Migan with the Seattle Ponce Department contacted me with a possible lead on someone
trying to sell loose stones. His informant stated that the stones were taken in the last two weeks. I told him that! would reach out to
Mallinak and get a detailed list of the items taken. .

CI • On 12/05/16, Mallinak mailed me an updated inventory loss for his store and itemized the loose stones on a separate inventory sheet
I sent the information to Detective Megan, who stated he was wolfing for his source to get back to him.

E • On 12/06/16,! called AFIS to check on the status of the prints taken. I was informed that they had not yet been compared. I aho
began checking Leadsonline.

F# On 12/07/16, Detective Magan called and verified that the 5.29 diamond with the CIA number 2185021160 taken from Mallinak's
shop had been sold to Ed's Jewelry located at 4th and Pike in Seattle. The Information that Detective Megan had received was that
the diamond was bought at the Jewelry store and then sold to another party. I conducted some research and located an Ed's
Jeweler's, 1424 4th Ave #203, Seattle, WA 98101. The busine:ss license for that store was listed to Edwin Jut (President) and Shawna
Wang (Secretary).

G• On 12/08/16,1 went to Montauk's store to pick up photocopies of the paperwork for the stolen jewelry to include the above listed 5.29
Cr diamond. Mallinak informed me that they discovered that the suspect had cut the wiring to their air conditioner unit. Mallinak
believed that was done to make sure the smoke from drilling into the safe would not circulate Into the other rooms and set off the fire
alarm. Mallinak also found a small plastic cap near the safe that did not belong to the store. I took the item into evidence.
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I . At about 1425 hours, I took the CIA paperwork for the 5.29ct diamond to Ed' Jewelers which was now on the 4th floor of the
- building. I first contacted Wang and provided her with the CIA paperwork for the diamond. I then asked for the paperwork on the
- purchase and sale of the diamond. Wang took the paperwork and said she would get Sue. Sue then came and asked me who sent me

and how did I know they bought and sold the diamond. I again informed him that I was with the Kirkland Police Department. I told
him that I have resources and information that that led to his jewelry store. Sue was very upset and mad that someone sold him a
stolen diamond.

 Jae told me that he purchased the diamond on 11/19/16 from another jeweler that he has conducted business with in the past. He
stated that person's name was Andy Le and owns a shop near Othello and Rainier Ave Sin Seattle. I asked Sue to provide me with a
copy of the paperwork for the purchase of the diamond. Sue went to the back and called Le about the diamond. He returned with a
receipt that listed the date, Andy Le and that he paid $30,000. He gave me La's number and told me! could call him (206)288-9666.
Sue stated that he sold the diamond to Chrey Jewelers in Bremerton on 11/20/16. I asked Jue to provide me with the paperwork for
the sale of the diamond. Sue again, left and went Into the back and I heard him talking to someone. I heard the phone ring and saw
"Chrey Jewelers" listed on the caller ID. I went to the back room and told Sue to stop calling the otherjewelers and to just provide
me with the information I requested. Sue apologized and was just upset that hens sold a stolen diamond. Sue did not have any
paperwork for the sale of the diamond.

I contacted Andy Le via telephone, who is the owner of Thien Thum Jewelry, 7101 MIK Jr Way, Seattle, WA. Le stated that on or
about November 15th or 16th of this year, a bald, middle-aged, thin African-American man, offered to sell him an expensive diamond
that Was in his possession for $50,000. He stated the male told him that he wanted to sell the diamond because he was In need of
emergency money to financially support his father. Le stated that the male showed him a receipt for how he obtained the diamond
and also a certified appnihal of the diamond.

•

a Is • Le said he told the male that he did not have that large amount of money, but he felt badly for him given the story about his father. Le
6; offered to sell the diamond for him to another jewelry dealer who he thought would have the money to purchase the diamond. He

stated that the paperwork that he presented, appeared credible.

34 Le stated that the male agreed to his proposal and Le contacted Ed's Jewelry. Ed agreed to purchase the diamond for 529,000 and Le
• relayed the Information to the male. Le stated that since It was near the close of business on this day, he asked the male to come back
, with the diamond in a couple days. The male told Le that he would come back and Le asked the male for his identification. The male

provided Le with his Washington State Identification card and Le stated the picture on them matched the male. Le made a copy of
the ID card and then had the male sign the copy of the ID that the diamond was not stolen. Le emailed me a copy of the WA ID card
which listed the male as Lynell A. Denham, DOB 07/18/1964, address of 10312 Golden Given RD E, Tacoma, WA 98445.

• Li. Le stated that on or about November 19th, Denham returned to his store with the diamond to complete the transaction. Le stated that
the male was wearing a large aquamarine necklace around his neck Mallinak had an aquamarine stone taken from his store. Le

• stated that Denham asked him to Increase the offer to $30,000 so that he could pay him for his time. Le said he then took the diamond
over to Ed's Jewelry and Ed provided him with $30,000 in cash for the diamond. After Ed gave him the money, Le provided $29,000
in cash to the man.

:5- 1.e stated that he wrote down Denham's phone number when he called him. He said he has caller Identification on his phone and
Denham's name popped up on his caller identification system when Denham called him. Le stated that Denham approached him
again several days after the diamond transaction. He said Denham brought a box of jewelry to his store and asked if he wanted to
purchase the jewelry. Le told Denham no and be has not spoken to him since that date. Le contacted his attorney who reviewed and
authorized Le to provide me with a written statement Restated that he did not have video surveillance for that day or a sales receipt

I called Bryan Chrey (206)384-3090 with Chrey Jewelers and he informed me that they had sold the diamond on "note", but he
should be able to get the diamond back. Restated that he would contact me next week 5,6?

K. I conducted a records check on Denham. Denham had been arrested in Tacoma in 2014 for burglary. In that burglary, Denham cut a
hole In the roof of a building using a saw In an attempt to gain access to the safe inside the jewelry store. He also had numerous •
burglary arrests and federal arrests. Denham Is on both Federal and State probation. I called and spoke to Patrick Robinson with the
Federal probation. He Informed me that Denham was still living at 10312 Golden Given RD E, Tacoma, WA 98445 with, lima C.
Fisher. This Is also Denham's address that Is listed on his WA State Identification card. Robinson stated that he has monthly face to
face meetings with Denham and he has been out to Denham's residence three times. Robinson stated that he last visited Denham at
his residence, 10312 Golden Given RD E, Tacoma, WA 98445 on 12/05/16.

La I called !setts Dillingham with DOC probation and she also stated that Denham lives at 10312 Golden Given RD E, Tacoma, WA
98445. Dillingham said that she went out to Denham's residence and he had • new Range Rover and was wearing a huge blue stone
gem necklace. This Is a similar piece ofjewelry that was taken from the burglary. I conducted a records check on vehicles registered
to Denham's residence, 10312 Golden Given RD E, Tacoma, WA 98445. I located a 2008 Range Rover, registered to James C. Fisher.
The YIN was listed as SALSF7.5418A.144329 and the license plate number was BCX8267.

Ii.  I called Chrey, to inquire about the diamond. Chrey told me that the he sold the diamond on note to Mark with Chamaty Diamonds
17-1-06567-2 SEA • Denham_L 0095
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II ti  for $37,000. Chamaty Diamonds Is in the same building and floor as Ed's Jewelers. Chrey believed that Mark sold the diamond and

he did not know to who. I called and left a message for Mark to call

t\lo  I searched pawning history for Denham using the Leadsonline program. The check showed that on 11/14/16, Denham pawned a
woman's 14kt yellow gold necklace to the Topldck Jewelry & Loan, 13014 Pacific Ave S, Parkland, WA. This necklace matched one
that was stolen from Mallinak's store. On 11/21/16, Denham pawned a sapphire ring, a diamond band and a wedding set at the
Fortelle Jewelers, 10222 NE 8th St Bellevue WA. Mallinak had photos of the sapphire ring which was a custom design. On 11/28/16,
Denham pawned a woman's white gold 14kt, 4.20 grams; lblue/8 diamond ring at the Topkick Jewelry and Loan. This ring matched
one that was stolen from Mallinak's store.

Do On 12/08/16,1 sent holds to the Tepid& Jewelry and Fortelle for the above listed items Denham pawned. .

On 12/14/16, I went to the Porcelle Jewelry and recovered the items that Denham had pawned. Owner, Jason Porcello stated that
_r __ o Denham had other pieces ofjewelry that he wanted to sell to them and was going to come back in the future. Denham was seen

leaving in a light colored Range Rover with a temporary license plate in the window. Employee Joseph Lennon completed the
transaction. Lennon stated that on 11/21/16 at about 1615 hours • male came into the store wanting to sell a sapphire ring, a diamond
band and a diamond wedding set. The male told him that the sapphire ring was his mothers who had passed away. The male showed
Lennon his Washington State ID card that had the name Lynell A. Denham. DOD 07/18/1964 on it. Lennon stated that the photo on
them matched him and he photocopied them. This was the same Washington State ID card that Denham used to sell the diamond
to Le. They completed the transaction and Denham was paid $2500.00 for the stolen jewelry. Lennon stated that Denham had called
the store a couple of times and one time told him that he had some loose diamonds and sapphires that he wanted to sell Mallinak had
several loose stones taken from the burglary. Lennon stated that on 11/23/16, Denham returned to the store and wanted to buy
something for his father. Lennon stated that Denham even put him on the phone with a male that stated he did not need anything and
that his son was always trying to buy him things. '

Qt On 12/14/16,1 spoke to Mark Micell with Chamaty Diamonds INC. Miceli stated that he sold the diamond and did not have any
papenvork for the sale. I informed him that the diamond was stolen and he needed to locate the person that he sold it to. Miceli stated
that he would get back to me.

It' On 12/15/16,1 went to Mallinak's Jewelry store and showed Frank Mallinak the two rings (3ct oval sapphire and 18' .05ct diamond)
and wedding set that Denham had pawned to Porcelio Jewelry. He identified the two rings as being one of his customer's (Sandy
Anuras) taken from the burglary in his store. Mallinak also identified the wedding set as one of his customer's (Linda Scott) taken in
the burglary. I took photographs of the rings and returned them to Mallinak. A Kirkland Property Release form Was completed and
signed by Mallinak.

Ss Pa 12/15/16,1 called and spoke to Mark Kosin with Topkick Jewelry. Kosin told me that Denham came in • couple of days ago to sell
other Items. Kosin stated that he told Denham that there Was a police hold on the items he pawned and they could not purchase any
further items from him. They provided Denham with my name and the police department I worked for. This obviously alerted
Denham that he was the subject of an investigation. Since that time, Denham did not go to his scheduled meetings with his federal and
state probation officers. I was advised that active DOC and Federal warrants would be entered into the system for his arrest for the
probation violations.

T. On 12/15/16, Dillingham sent me photos of the Range Rover and I could see a paper plate with the dealership's name "All Right Auto
Sales." I called the owner, Joe, at All Right Auto Sales and he informed me that the Range Rover was sold to James Fisher on
11/17/16. He stated that Fisher had $9,000 cash and financed the balance of $12,300. Wayne Bezell was the salesperson who sold
Fisher the vehicle.

Uo On 12/20/17,1 received the AFIS report for the latent lifts that had been located at the burglary scene. A latent located on the
electrical panel box in the maintenance room returned to Dustin Joseph Toney, DOB 05/20/79. A records check showed that Toney
Was employed at the Evergreen Power Systems that conduct electrical work. No prints from Toney were located inside Mallinak
Jewelers.

Vo On 12/21/16, Mark Miceli with Chamaty Diamonds came to the Kirkland Police Department with the 5.29 carat diamond, CIA
W2185021160 that was taken from the burglary and pawned by Denham. Miceli informed me that he had purchased the diamond
from a dealer that he has conducted business with in the past He also indicated that the dealer had presented him with all of the CIA
paperwork for the diamond. I explained to him that the paperwork was stolen along with the diamond. He informed Inc that the
paperwork and diamond should have not been keep together. Miceli told me that prior to coming to the Kirkland Polite Department,
he took the diamond to Mallinak who verified its authenticity. I confirmed this with Mallinak. Miceli turned over the diamond and
CIA paperwork. He signed a property room form and was given a copy. I photographed the diamond and CIA paperwork. The
diamond and paperwork were placed into evidence and stored Ins safe in the property room. Miceli had to leave and did not have
time to provide me with a written statement I entailed him and statement form and requested that he complete and return it to me.

Mallinak had hundreds of pieces ofjewelry stolen and only a small number are known to be recovered. It would be difficult to
traffic/sell such a large quantity ofjewelry quickly, thus I believed that Denham was storing thejewelry at his residence, 10312 Golden
Given RD E, T23011129 WA 98445. Both probation agents, informed me that Denham's property contains the main house, a guest
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lo  house, several structures and numerous vehicles. All of these are places that Denham could hide the stolen jewelry and burglaryli  tools.
Denham has provided the following two cellular numbers to his probation officers: 253.449.6615 and 253.677.0772. Reviewing prior
arrests of Denham, he used two way radios to communicate with other suspects during the commission of his crimes. With cellular
phones being easier to obtain and Denham listing two cellular phone numbers, it was my belief that Denham may have evidence of the
listed crimes on his cellular phones.

•
I contacted Deputy Richards with the Pierce County Sheriff's Office Pro Act Team to advise them about the criminal activity and
active warrant on Denham. Deputy Richards researched Denham and Fisher's criminal history and determined that a SWAT team
clearing would be necessary to execute a search warrant Deputy Richards stated that their SWAT team would be willing to clear the
property if I obtain a search warrant.

X° Based on the above listed information, I wrote a search warrant and affidavit to search
10312 Golden Given RD E, Tacoma, Pierce County, WA 98445, 1.09 acre parcel, to include the primary residence, all outbuildings, •
and temporary or other structures, on said property for:

y
-Lynch l A. Denham, DOB 07/18/1964;

0 -Cellular phone belonging to Lynell A. Denham, DOB 07/18/1964 and! or assigned to
phone numbers 253.449.6615 and 253.677.0772;
-Light colored, 2008 Range Rover vehicle, bearing WA license plate number BCX8267,
VIN: 5ALSF25418A144329.
The Warrant was reviewed by icing County Prosecutor Cavriel Jacobs. On 12/22116,1 took the warrant to King Superior CourtJudge
Ken Schubert Judge Schubert signed the warrant at 0940 hours. The warrant was assigned number 16-1201.

ZjjLan 12/29/16 at 0400 hours, I attended the Pierce County Sheriff's Office search warrant briefing at the Parkland Fire Station. The
residence was to be cleared by the Pierce County SWAT team and once cleared turned over to the Kirkland Detectives. Pierce County
Deputies Richards, Eldridge, Folden and Marrs also assisted with the search of Denham's residence.

At about 0530 hours, I was instructed that SWAT had completed the clearing of the property. Denham was not located on the
property. James Fisher was located in the main house. Dorothy Bell and her son Jade Haslem were located In a separate building on
the property by Pierce County Deputy SWAT member Cary Nicholson. Dell told Deputy Nicholson, "I bet you are looking for Lynch!,
what did he steal now?"

Kearen Tucker, DOB 02/07/61, was located sleeping in a travel trailer on the property. Detective Carlson and Detective Slominsid
interviewed Tucker. Tucker agreed to have the interview recorded. Tucker stated that she knew Denham was involved with stolen
Jewelry and saw him in possession of the jewelry a couple days after Veterans Day. Tucker stated that she knows Denham in the past
has sold jewelry to a Jewelry store on Portland Ave between 38th and 43rd Street. She described the store as being in a strip mall next
to a medical center. (refer to her recorded statement for further).

I contacted Fisher and interviewed him in Deputy Richards's vehicle that was parked in front of the residence. Fisher had been
placed in flex cuffs by the SWAT team. Deputy Richards removed the flex cuffs. I informed Fisher that we had a search warrant to
search his residence for jewelry and Denham. Fisher claimed he knew nothing about jewelry being In his home. He also stated that
Denham left a couple of weeks ago and he has not been In contact with him. I asked him if he could call Denham and he told me that
Denham contacts him. It WHS obvious that Fisher was not being honest with me.

I Informed Fisher that hewn not under arrest, but wanted him to understand that he may be considered an accomplice. I read Fisher
his Constitutional Rights from my pocket card and he stated that he understood. I then asked Fisher directly if he knew where
Denham was and he stated that he did not know. Fisher informed me that a couple of weeks ago, Denham told him that he was tired
of DOC and the UAs and he was leaving. I then asked him directly If he knew about the jewelry and he stated no. I told him that!
knew Denham gave him $9000 cash to pay for a Range Rover that he placed in his (Fisher's) name. Fisher acknowledged that•
occurred. I told him that! also knew the money was proceeds from selling the stolen jewelry which would make him an accomplice.
Fisher replied, "You can't prove that." I then asked him if he recalled talking to a jewelry store employee because Denham wanted to
buy him some jewelry. Fisher stated that he remembered that and said Denham was always trying to buy him things. I told him that
it was strange that Denham did not have a job, but was able to provide him with $9000 cash. Fisher stated that Denham was a very
resourceful man and it was not uncommon for him to have 9-10 thousand dollars cash. It was evident that Fisher Was not going to
provide the location of Denham or the jewelry. Fisher agreed to check and see if any of his 30 plus registered vehicles were missing.
After checking a couple drawers of keys and a key box, he told me that none of his cars were missing.

During the search, documentation for the purchase of the Range Rover vehicle was located and confirmed that $9000 was used as a
down payinent for the vehicle. The paperwork showed that the vehicle was purchased on 11/17/2016 at the All Right Auto Sales in
Federal Way. State Farm Insurance paperwork was also located that listed Denham as being insured on the Range Rover. The
vehicle (2008 Range Rover vehicle, bearing WA license plate number BOC8267) was located on the listed property and searched for
evidence. The vehicle was then seized and towed to the Kirkland Police Department. The vehicle was sealed with evidence tape and
stored In a secured pen at the Kirkland Police Department

Cpl. Crocker located two brand new head lamps with the tags still attached. The head lamps have an elastic band with a light on them
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that Is worn on a person's head. This allows a person to stein the dark while keeping their hands free. The head lamps are 
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commonly used as burglary tools and were seized. Upon further examination of the head lamps, I discovered that the plastic cap that
Mallinak located in store was actually the on and off dial for a head lamp. The dial was an exact match of the dials on the two
headlamps that were seized. It Is possible that the dial fell off the suspect's head lamp, making the head lamp non-functional. The
suspect would then have to purchase • new head lamp.

I located drawings and schematics of safes in Denham's bedroom.

Deputy Eldridge loated an elongated card board box that contained driwings of various safes.

I provided Fisher with a copy of the warrant and return of service. He was very irate and wanted to know who was going to pay for
the damages. Deputy Richards provided him with the Pierce County Sheriff's number.

Refer to Pierce County Sheriff Incident report number 1636400082 for further information about the SWAT entry and supplemental
reports from the Pierce County Deputies.

On 12/29/16, at about 0950 hours, I contacted Kosin at the Topkick Jewelers. Kosin provided me with the ring and bag of necklace
clasps. He informed me that they did not have an entry for clasps and he Just labeled it 23 a necklace. I examined the ring and It had
Mallinak's stamp on it. Rosin stated that Denham always came into the store acting like they were good friends. I told Rosin In the
future not to tell people that there are police holds on stolen items. Kosin replied that he did not want to buy any more items from
Denham and he had to tell him so he would leave the store. I told him that he could have told Denham that he was flagged and could
not buy from him anymore. He did not need to give Denham my information. Rosin stated that Denham would have continued to ask
him questions and not leave the store. Rosin stated that he gave Denham all of the information from the Leadsonline hold which
Included my name, department and case number. He said after he provided Denham with this information. Denham stated, "I will be
contacting my attorney." Rosin provided me with a written statement and copies of the pawn slips. I took possession of the clasps and
ring and gave Rosin a Kirkland Police Department Property form receipt

I located a Jewelry store at 4314K Portland Ave Ste 2 called the Punlerpich Jewelry. It was located in a strip mall next to a clinic just
like Tucker described as the place Denham sold jewelry to in the past The store was closed.

I contacted Mallinak and he confirmed that the ring and clasps were taken from the burglary. I placed the ring and clasps into
evidence.

On 12/29/16 at 1237 hours, 1 called and spoke to Larry Mattos with Ashton Gems. His number was located during the search of
Denham's room. Mattos did not remember Denham's name, but stated that he would check their records and call me back if he
located anything.

On 12/30/16, CpL Crocker Informed me that she completed a Notice of Seizure and Intended Forfeiture Involved In Felony Crime on
the 2008 Land Rover Range Rover and initiated the process for forfeiture (refer to her report for further).

On 01/02/17,1 called and spoke to Wayne Bozell with All Right Auto Sales. Bozell stated that on 11/17/16, a male came Into the
dealership and stated his name was Lynell Denham. Denham was Interested inhuying the 2008 Range Rover that the dealership had
for sale. Lynell told him that his credit was not good, but he had $9000.00 cash to put as a down payment. Bozell stated that Denham
told him that his father would come in later to fill out all of the paperwork. Bozell stated that Lynell's father, James Fisher came in
later and purchased the vehicle. Bozell did not know how the vehicle was paid for, because the finance department handled that
portion. I emalted Doze!' two photos labeled A and B. Photo A was Lynch Denham's WA1D photo and Photo B was James Fisher's
WADOL photo. Bozell was able to identify both Denham and Fisher. I wrote a statement for Bonil and read it to him over the
phone. He agreed with the statement
No cellular phones belonging to Denham or with the above listed numbers were located on the premises during the execution of the
residential search warrant. Denham was not on the premises and bad gone into hiding. He also failed to show for his scheduled •
probation meetings and an arrest warrant for Escape from Community Custody was Issued.

On 01/04/17, I sent the plastic headlamp dial to APIS to exam.

On 01/18/17, APIS completed their examination on the plastic headlamp dial and no prints of value were located. APIS preserved the
dial for DNA and It will be sent to the Washington State Patrol Crime Lab for DNA examination.

On 01/26/17, Denham pawned a gold necIdace for 32000 at the Bellevue Rare Coins. The necklace was not one that was taken from
this burglary. This showed that Denham was still In the area and pawning jewelry. Bellevue Rare Coins provided me with • flash
drive that contained a copy of the video surveillance of the transaction. It clearly showed Denham in the store pawning the necklace.

Mallinak had requested to take custody of the 5.29 carat diamond, CIA #2185021160 so he could return it to the owner. I contacted
King County prosecutor Gabriel Jacobs and he indicated tint the diamond could bareturned as long as photos were taken. On
02/07/17, Mallinak came to the Kirkland Police Department Evidence Tech Tiffany Borges removed the diamond from the Kirkland
Police Department Evidence safe and accompanied me to the front lobby where we met Mallinak. We then all went Into a Kirkland
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lobby interview room. I presented Mallinak with the diamond and he examined and confirmed it was the 5.29 carat diansirliae,Id?R` 226
#2185021160 stolen from his store. I took photographs of the diamond and CIA papenvork and released them to Mallinak. A
property release was completed and signed by Mallinak.

The 5.29 carat diamond, CIA 82185021160 was cleared out of the system as being stolen by Kirkland Records.

On 02/16/17, Evidence Technician Karen Olson informed me that the Range Rover needed to be moved from the outside secured pen
to the inside secured evidence bay. Olson requested that I drive the vehicle to the inside bay. I then got into the Range Rover vehicle
while Technician Olson watched and started the vehicle's engine. I observed that the vehicle was equipped with a GPS system. I did
not access the GPS and parked the Range Rover in the Inside secured bay. My training and experience have taught me that some CPS
systems keep a memory of addresses that have been searched or driven to. On 03/20/17 at 1300 hours, I called the service department
at the Bellevue Land Rover and they confirmed that at a minimum the GPS system in that year of Range Rover would store the last
location searched.

I conducted a public records search on phone number 253.449.6615 and 253.677.0772. The check showed that the service provider for
253.449.6615 was Metro PCS and the service provider for number 253.677.0772 was Verizon Wireless. Denham had provided these '
phone numbers to his probation officers. He also provided the number 253.449.6615 to the Porcelio Jewelers and the number
253.677.0772 to the TopKick pawn store when he pawned the stolen jewelry to the stores. I sent preservation letters to both Metro
PCS and Verizon.

Verizon sent me an advisement that 253.677.0772 was assigned to T-Mobile.

On 03/21/17, Denham returned to the Bellevue Rare coins and ittempted to pawn 4-5 diamond gold rings. Denham did not like the
appraisal and left the shop with the rings. The Bellevue Police were called after Denham left the store. Bellevue Rare Coins provided
me with a flash drive that contained a copy of the video surveillance of the transaction. The surveillance again clearly showed
Denham in the store. This time Fisher was in the store with Denham.

I wrote an addendum to warrant number 16-1201 to search the GPS unit in the Range novena:id also the phone records for
Denham's cellular numbers (253.449.6615, Metro PCS) and (253.677.0772, T-Mobile). The warrant was reviewed by King County
Prosecutor Gavriel Jacobs.

On 04/11/17, Denham was arrested in the City of Shoreline by the King County Sheriff's Office on his arrest warrant and was booked
Into the King County Jail. Denham had been staying at a motel in Shoreline (refer to King County ease C17017782 for further).
Later that day, the motel staff called the police to report a suspicious item in Denham's room that they believed might be a bomb.
King County Deputies entered the room and saw on the bed a large amount of specific keys, latex gloves and an odd briefcase with
electric relays Inside.
It was believed that the device might be used to short out alarm systems. The item along with a schematic was seized and sent to the
FBI to be examined (Refer to King County case C17017841 for further).

On 04/17/17,1 went to the King County Jail to interview Denham. Denham refused to talk to me.

On 04/20/17,1 took the affidavit addendum and warrants to the King County Superior Court. Superior Court Judge Susan Amini
signed the Affidavit and warrants at 1335 hours.

On 04125/17,1 served the warrants to Metro PCS and T-Mobile via email.

On 04125/17,1 served the warrant on the Range Rover GPS unit. There was no saved CPS history in the GPS unit It appeared that it
was never used or deleted. I left a return of service in the vehicle.

On 05/04/17,! received the information from T-IVIobile and Metro PCS that! requested in the search warrant. The information
Included the call records, toWer locations that the phone utilized and the dates and times of the calls.

I reviewed the phone records for 253.449.6615, Metro PCS. The subscriber name on the number was Lynell Denham with all address
of 10312 Golden Given Rd E Tacoma WA, 98445-3168. The account was activated on 10/03/16 and terminated on 02/03/17. This
showed that the phone was registered to Denham during the time frame of the burglary. There were over 1200 phone records listed
from 11/10/16 — 02/02/17. Out of those records only three were recorded to be in the City of Kirkland and utilized the tower located at
NE 70th St & 132nd Ave in Kirkland. This tower Is located approximately 550 feet from Mallinak Jewelers. One can was placed on
11/11/16 at 23:53:41 hours to number 206.293.4636. Mallinak Jewelers received two alarms on 11/11/16 at 23:22:35 & 23:26:06 hours.
The other two call records were placed on 11/12/16. At 14:22:22 hours Denham's phone received a call from number 206.293.4636.
At 14:42:47 hours a call was made from Denham's phone to number 253.861.2161. Mallinak Jewelers received an additional alarm on
11/12/16 at 01:40:54 hours. These records show that Denham's phone was utilized in Kirkland during the time frame of the burglary.
I compared the times and dates that Denham pawned the stolen jewelry to the phone records for number 253.449.6615. The records'
showed that Depham's phone was used near the location of every store Denham pawned stolen jewiery at during the time frames
indicated by witnesses.
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There were also several records that showed calls were placed near the Punlerpich Jewelry store.

I reviewed the phone records for 253.677.0772, T-Mobile. The subscriber name on the number was James Fisher with an address of
10312 Golden Given Rd E Tacoma WA, 98445-3168. The account was activated on 12/20/15. There were no records of Calls being
placed or received In the City of Kirkland from this number.

I reviewed Denham's jail call recordings while he was Incarcerated at the King County Jail. The majority of the calls that Denham
placed were to Fisher. In those calls he discussed with Fisher about a storage unit that they needed to pay the bill for. Denham did
not disclose the location of the storage unit on the phone, but told Fisher the gate number was 11686146# and he believed it was unit
number G1167.

At the request of Assistant United States Attorney, Bruce F. Miyake this report was submitted to him on 06/12/17 with the
understanding that the case was still an active investigation and this supplemental report was a preliminary report and not complete.

On 06113/17, 06/13/17, Le's attorney dropped off the original photocopy of Denham's ID that Denham signed when he sold Le the stolen •
diamond. It was placed into evidence.

kt On 06127117,1 received the AFIS report for the bottle and no prints of value were located. I contacted Beverly at the Washington
State Patrol Crime Laboratory DNA section. She had previously Instructed me to first send the bottle and cap to AFIS. Beverly now
instructed me to send the cap and bottle to the lab for DNA examination. I completed the DNA examination paperwork to have the
Items processed.

On 06/27/17,1 contacted Josh Michaels with the FBI and he indicated that he would check with the lab and have them expedite the
examination on the briefcase.

On 07/05/17,1 sent in a request to the Washington State Patrol Crime Laboratory to examine the bottle (EV386-001) and plastic cap
(EV337-002) recovered at the crime scene.

On 07/13/17,1 received copies of Denham's phone calls while he was in Federal Custody from the USAWA. I reviewed the calls and It
was apparent that Denham knew we would be reviewing the calls. In the calls, Denham mainly talked to Fisher and made threats to
sue me and also to "shut down" Miyake. He was upset that the Range Rover vehicle had been seized and stated "You don't care about
my family, I don't care about your family. When I sue your asses individually. I already got something for Detective O'NeilL He
messed up and will be sued". On a June 5th call, Denham told Fisher over the phone that traMcidng stolen charges were going to be
filed. Ile told Fisher not to worry, because they have to prove he knew it was stolen. Denham goes on to tell Fisher that trafficking is
a very difficult charge to prove. Denham also talked to Fisher about needing money for an attorney due to his assets being tied up
(refer to jail recordings for further).

ten 08/17/17, I received the lab results for the bottle and plastic cap with no identifiable DNA located.
On 09/14/17, per my request, the Tacoma Police Department sent a detective to the Punlerpich Jewelry. They were not able to obtain
any information from the employee, due to no records being kept They also did not have any video surveillance.

On 10/02/11,1 called Mallinak to request copies of the replacement and repair costs of damages to his store. Mallinak maned me
copies of the invoices. With tax, delivery and labor the safe cost $547938 to replace and the door repair was $2079.61. He stated that
the alarm system had to be completely replaced. The itemized bill for the alarm system was $9709.90. The copies of the invoices were
added to the case.

kThis case was referred to the King County Prosecutor's Office to file the charges of RCVV 9A.52.030 Burglary 2nd Degree, RCVV
9A.56.030 Theft 1st Degree, RCVV 9A.082.050 Trafficking in Stolen Property 1st Degree and RCW 9A.48.070 Malicious Mischief 1st
Degree.

Case Assigned: 11/29/16 Case Completed: 10/03/17

Case Disposition: Filed
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THE LAW OFFICE OF LISA MULLIGAN, LLC

1300 HOGE BUILDING, 705 SECOND AVENUE, SEATTLE WA 98104
TEL (206) 707-9361 • WEBsrrE: www.SeattleWACriminalLaw.com

June 26,2017

Dear Lynell,

Here are the documents you requested as well as another document I received from the
Government. Please let me know if there is anything else I can provide. Our evidentiary
hearing has been rescheduled to November 28,2017 at 9 am (the October date we
discussed was no longer available). I will check with the prosecutor for an update in a
month or so — and of course, I will let you know asap III hear something new.

Also, the prosecutor sent me an email on June 13th that I forgot to mention to you before
— he wrote: "Sorry about getting the discovery piece meal I was wondering if
Denham would be interested in a global resolution where he would plead guilty
to state charges and we either forgo the supervised release allegation of

* trafficking and recommend any time run concurrent with the state time. Let me
know if he is interested.' I assume that you are not interested, but please tell
me if Pm wrong about that.

Sincerelyyours,
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Watts argues that without specific Sentencing Guideline commentary examples directly on point, the
rule of lenity should apply. "The rule of lenity is a canon of statutory construction that requires courts
to construe ambiguous criminal statutes narrowly in favor of the accused." United States v. Wricht.
607 F.3d 708, 716 (11th dr. 2010) (William Pryor, J., joined by

The rule of lenity certainly does not need to be employed, to
discern the plain meaning,and the plain language,of washington,
state's burglary statute,and the trafficking in stolen property
statute.
Theres nothing ambiguous, about these narrowly defined statutes
they mean what they mean.

Dot. O'Neill,cannot legislate, or tailor, the definition,or meaning
of established criminal statutes;governed under R.C.W.to describe a
"course of conduct" that never occured. This is what he in fact did
on 12-22-16 when he submitted his certification for determination of
probable cause affidavit for a search warrant,and on 10-3-17 to the
King County prosecutors office;offering no evidence,no information,no
proof,at any juncture of his entire investigation,that I perpetrated
crimes of burglary or trafficking in stolen propertyas of the dates,
outlined:

11-11-16-11-14-16 for the burglary

11-15-16-11-19-16 for the trafficking

CUIFIOT
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The criminal law should not be a series of traps for the unwary. To that end, the Due Process Clause
demands that criminal statutes describe each particular offense with sufficient definiteness to "give
a person of ordinary intelligence fair notice that his contemplated conduct is forbidden." United
States v. Hardss, 347 U.S. 612, 617, 98 L. Ed. 989, 74 S. Ct. 808 (1954). A statute must give fair
warning. "in language that the common world will understand, of uvtat the law intends to do If a
certain line is passed." McBoyfe v. United States, 283 U.S. 25, 27,75 L. Ed. 816,51 S. Ct. 340
(1931). "The underlying principle is that no man shall be held criminally responsible for conduct
which he could not reasonably understand to be proscribed." Harriss, 347 U.S. at 617.

Det.Allan O'Neill,in his 12-22-16 affidavit, outlines that he
has been a "sworn police officer" since 1997.,and further out-
lines, the various kinds,of training that he has received as a
"sworn police officer";including his experince in investigating
a number,of various crimes,including burglary, trafficking in -
stolen property,and theft.See exibit F. lines 16-17.

Despite these claims,the detective intentionally failed to meet
the demands of the Due Process,to "describe" each particular o-
ffense with sufficient definiteness. He instead fabricated a lie,
when he informed Hon. ken Schubert,on 12-22-16,and the King County,
Prosecutors office on 10-3-17;and U.S.P.O. Patrick Robinson,and
others that I perpetrated the listed crimes, outlined on his affi-
davit.The fact that he edited the criminal statutes, on the face of
his affidavit,he would have had to have known,or should have,known
that my "actual course of conduct" did not clash withtthe language,
of the statutes, because he knew that he lacked evidence,when he sub-
mitted his affidavits.

I am being held criminally responsible for conduct, thatnever occured.

The detectives training and his experience is immaterial, and is irre-
levant, when "extrinsic fraud", and fabricated evidence is his only
evidence.

Fraud, and deceit, is not evidence.

C IRHOT
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Aside from what the 2013 amendment revealed about Congressional intent, there are good reasons
to interpret the former statute as we do. We normally resolve "ambiguity concerning the ambit of
criminal statutes ... in favor of lenity." Jones v. United States, 529 U.S. 848, 858, 120 S. Cl. 1904,
146 L. Ed. 2d 902 (2000) (quoting Rewis v. United States, 401 U.S. 808, 812, 91 S. Ct. 1056, 28 L.
Ed. 2d 493 (1971)). This canon of construction serves the policy of giving "fair warning ... to the
world in language that the common world will understand, of what the law intends to do if a certain
line is passed. To make the warning fair, so far as possible the line should be clear." United States v.
Bass, 404 U.S. 336, 348, 925 Ct. 515, 30 L. Ed. 2d 488 (1971) (quoting McBoyle v. United States,
283 U.S. 25, 27, 51 S. Ct. 340, 75 L. Ed. 816 (1931)). In addition, "because of the seriousness of
criminal penalties, and because criminal punishment usually represents the moral condemnation of
the community, legislatures and not courts should define criminal activity." Id.

Det. O'Neill, is a 20 year veteran law enforcement official whose,
boasted about his training,and his experience;but yet is incapable
of obviously understatnding the common language, of the criminal
statutes,with respect to criminal activity... Legislatures and not
courts should define criminal activity.

As for the detective, he is neither the court, or the legislature,
but yet has defined my daily 'course of conduct' as criminal with
regards to the diamond that I sold on 11-19-16,whereby I had a rec-
ipt, and the documentation for the stone.He lied to the prosecutors
office and informed that I was trafficking in stolen property, and
that I was involved with the burgalry in association with the dia-
mond, despite the fact that he had not produced any evidence of --
anykind to support his position that I commited said acts.

He simply, "bootstrapped" the crimes to my criminal past;without ever
proving that I first, stole the diamond,second sold the diamond know-
ing that the diamond, was stolen...

This entire matter has to be revisited,via some sort of evidentiary
hearing. I respectfully ask this court to formally discern this matter
with integrity. Anytime that there is absolutely no kind of evidence,
a case such as this; something is wrong!

I have provide enough evidence to this court for it to be satified that
the detective is a lier,and has fabricated evidence.If this is not true,
why is there no evidence,of trafficking, or burglary?

CIRHOT 1
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The Younger abstention doctrine also does not apply because this case fits squarely within the
irreparable harm exception. See World Famous Drinking Emporium, Inc. v. City of Tempe, 820 F.2d
1079, 1032 (9th Cir. 1987) (holding that an exception to abstention applies "under extraordinary
circumstances where the danger of Irreparable loss Is both great and immediate").

it is well established that the deprivation of constitutional rights 'unquestionably constitutes
'reparable injury.'" Hernandez On F.3d 7671 v. Sessions, 872 F.3d 976, 994 (9th Cir. 2017)
(quoting Mele.ndres v. Areal°, 695 F.3d 990, 1002 (9th Cir. 2012)). Deprivation of physical liberty by
detention constitutes irreparable harm. Id. We have applied the irreparable harm exception when
"full vindication of the right necessarily requires Intervention before trial." Mannes v. Gillespie, 967
F.2d 1310, 1312 (9th Cir. 1992). Here, the petitioner has been incarcerated for over six months
without a constitutionally adequate bail hearing. His case easily falls within the irreparable harm
exception to Younger.3

The fact that this court ran the 24month sentence concurrent to the
78month sentence, that arose out of "extrinsic fraud" on the part of
Det.O'Neill,it shoul be very clear that my circumstances, are similar
to the circumstatnces hereto.

January,23rd 2019 is impending upon me,to be released from this sent-
ence;tc be sent to stae prison for crimes that I never committed based
on primafacie evidence, and the language of the statute.

I candidly,and respectfully assert that this court knows that this is
a "sham" case. I ask this court to do the right thing.

The detective has defrauded the court, and has wasted its time by hay-
punish me for crimes that I never committed.

Therefore, I ask that this court vacate both sentences;if there is a
need for any evidentiary hearings,I ask that I be released, and given
a court date. I have no problem with comming to court. I just ask not,
to be incarcerated any longer;unlawfully, on the account of Det. --
O'Neill.

AO9CASES 1
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