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A. STATEMENT IN REPLY 

Several important facts discussed in the State's brief require 

correction or clarification. According to the State, Julie Rackley's 

best estimate is that she heard the murders between 9:45 p.m. and 

10:15 p.m. Brief of Respondent, at 29. In fact, her best estimate is 

9:56 p.m. 70RP 101, 123-24. This is close to Mark Sidell's 

estimate, which ranges from 9:10 p.m. to 9:50 p.m. 71RP 66, 108. 

This may seem like an academic distinction since, even using 

10:15 p.m., both neighbors heard the murders at a time when the 

boys were indisputably somewhere else. But to be accurate, both 

neighbors' best estimates place the murders in the 9:00 hour, ruling 

out Sebastian and Atif as the killers. 

The State focuses on several facts from the crime scene it 

contends are consistent with the boys' statements to Haslett and 

proof they committed the crimes. Brief of Respondent, at 32-34. 

But prior to the statements, the media had already disclosed these 

facts, including law enforcement's theory that the boys left the Lion 

King early, the likely murder weapon, the order of the killings, and 

that Basma fought back against her attackers. 102RP 81-82; 

104RP 46-50; 121RP 48-52; 126RP 117-1 19; 138RP 36-39. 



Haslett confirmed that Sebastian had followed these stories in the 

media. Exhibit 542, at 9. 

The State also discusses other facts - not in the public 

domain - it considers consistent with Sebastian and Atifs 

statements to Haslett. The State notes Sebastian's fingerprints 

found on the overturned box in the downstairs bedroom, claiming 

the presence of these prints is consistent with his claim that he 

"moved things around to simulate a break-in." Brief of Respondent, 

at 31-32 17.20. In fact, however, Sebastian told Haslett that he wore 

gloves. Exhibit 542, at 47; exhibit 543, at 20. Therefore, 

Sebastian's "confession" and this physical evidence are directly at 

odds. And since Sebastian was staying in this very room for 

several days, it is not surprising his prints were found on the box. 

The State also suggests bloodstains within the Rafay home 

were consistent with Sebastian's story to Haslett. The State notes 

that on the carpet in the hallway and bedrooms, investigators found 

"soft, curved patterns" consistent with a shoeless foot tracking 

blood from room to room and that "Burns told an undercover RCMP 

officer that he committed the murders wearing only his underwear." 

Brief of Respondent, at 34. In fact, however, Sebastian also 



indicated he wore shoes and disposed of them. Exhibit 542, at 47. 

Once again, Sebastian's story and the evidence are at odds. 

The State then spends considerable time arguing that the 

evidence shows only one person in the master bedroom. Brief of 

Respondent, at 34-36. The State is forced to take this position 

because the boys told Haslett that Sebastian alone used the bat in 

the master bedroom and Atif was not present. Exhibit 542, at 18, 

31; exhibit 543, 39-40. But the State's own evidence shows 

otherwise. 

Kay Sweeney, who examined the scene for the Washington 

State Patrol Crime Laboratory, never completed a study of the 

bloodstains in the bedroom, did not make a formal report, and was 

unable to offer a complete interpretation of this evidence. 91RP 

16-17, 95, 139. Therefore, prosecutors flew in an expert in 

bloodstain patterns and crime scene analysis from Georgia, Ross 

Gardner. 92RP 133-34. Gardner has studied pattern analysis 

since the early 1980s. 92RP 134. He trained under the guidance 

of Herb MacDonnell, a recognized leader in the field, and received 

training at Scotland Yard. 92RP 143-44. Among other 

publications, he co-wrote a textbook on pattern analysis now used 

to certify other analysts. 92RP 148-49. Gardner was given access 



to all investigative materials in the case, including photographs and 

reports, and spent two days in Bellevue examining the physical 

evidence. 92RP 136-37. 

Gardner's expert opinion was that there were two individuals 

in the master bedroom during the attack, each standing on the 

opposite side of Tariq Rafay's bed. 93RP 121. Certain evidence in 

particular supports his conclusion. Blood spatter made it apparent 

that one individual had been standing on the west side of the bed 

and striking Tariq repeatedly, causing significant spatter travelling 

from west to east. 93RP 42-45; see also 93RP 45-47 (in 

comparison, no "distinct, focused pattern" from east to west). 

Spatter also revealed that while the first individual continued to 

strike Tariq from the west side, an individual on the east side of the 

bed simultaneously moved a pillow off of the bed and placed it on 

the floor. 93RP 41 -42, 57-1 01, 1 13-1 19, 147-1 51, 184-1 87. 

Assuming, as Sweeney had found, there was a void or shadow on 

the east wall, Gardner testified this added additional support to his 

conclusion a second person assisted from the east side of the bed. 

93RP 178-183, 187. 

Although Gardner found cast-off patterns both west and east 

of the bed, he concluded the stains only made sense if the strikes 



came from the west while the second person stood to the east. 

93RP 51-52, 131-133, 144-1 51. Gardner found evidence that 

whomever had been swinging the bat from the west side of the bed 

did eventually move to the east side at some point (there were 

marks where the weapon contacted the carpet), but the weapon 

was at rest by that time. 93RP 187. 

The State nonetheless cites to certain testimony from 

Sweeney and Gardner to argue there is evidence a single killer 

struck blows from both sides of the bed. Brief of Respondent, at 

35-36. But Gardner made it clear the evidence did not support this 

conclusion. And Sweeney admitted he was not in a position to 

offer a complete interpretation. Ultimately, the State is left to argue 

that Gardner - its own expert and a leading authority in his field - is 

"likely" wrong because his conclusion is inconsistent with the story 

Sebastian and Atif provided to Haslett. Brief of Respondent, at 36. 

Finally, the State notes that Sebastian told Haslett he was 

confident police had not found any items associated with the 

murders "because he had heard that they only searched dumpsters 

in Bellevue and that they never found the murder weapon." Brief of 

Respondent, at 68. To the extent this implies police only checked 

Bellevue dumpsters, it is incorrect. Sebastian and Atif told Haslett 



they had disposed of their clothing and the murder weapon in 

Seattle dumpsters. Exhibit 542, at 18-20, 29, 48; exhibit 543, at 

44-46. In fact, Sebastian claimed he threw the Rafays' VCR in a 

dumpster just outside Steve's Broiler. Exhibit 543, at 46. Notably, 

two Bellevue Police Detectives searched the dumpsters in and 

around Steve's and the Weathered Wall on July 13, 1994, and 

found nothing associated with the crimes. 72RP 155-160. This is 

yet another inconsistency between the boys' stories to Haslett and 

the expected evidence. 

B. ARGUMENT IN REPLY 

1. ADMISSION OF THE BOYS' COERCED 
STATEMENTS VIOLATES THE FIFTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION AND ARTICLE 1, § 9 OF 
WASHINGTON'S CONSTITUTION. 

The State agrees the only relevant question is whether the 

boys' statements were the product of coercion. Brief of 

Respondent, at 140. That the RCMP conducted its operation on 

foreign soil is irrelevant. If the Constitution would prohibit the fruits 

of such an operation conducted in the United States, it prohibits 

them from operations abroad. The test for admissibility is always 

the same: "Is the confession the product of an essentially free and 

unconstrained choice by its maker?" Schneckloth v. Bustamonte, 



412 U.S. 218, 225, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973) 

(quoting Culombe v. Connecticut, 367 U.S. 568, 602, 81 S. Ct. 

1860, 6 L. Ed. 2d 1037 (1 961)). The State also agrees (or at least 

does not dispute) the ultimate question of voluntariness is a legal 

issue this Court reviews de novo. Brief of Respondent, at 137-1 38. 

To better understand how Bellevue Police ever believed they 

could use evidence gained in Project Estate, it is worthwhile to 

briefly revisit the circumstances of the investigation. In multiple 

interviews with Bellevue Police, Sebastian and Atif consistently 

indicated they had nothing to do with the murders. Exhibits 22, 68- 

72; 17RP 92-93; 30RP 11-12. Even when detectives responded to 

them with sarcasm and skepticism, neither made any incriminating 

statements. Exhibits 76, 78. Once back in Canada, the boys made 

it clear they would not speak further with authorities, and Bellevue 

detectives recognized the prospect of obtaining additional 

statements was dim. 14RP 182; 16RP 42; 31 RP 79-95; 32RP 84- 

91. 

Just when Bellevue detectives believed they were out of 

legal options, they were "stunned" and "astonished" to learn the 

RCMP could obtain incriminating statements in Canada employing 

techniques unimaginable in the United States. 12RP 87-89; 15RP 



89; 30RP 123. Under Canadian law, evidence gathered in Mr. Big 

operations is always considered voluntary because undercover 

officers are treated as ordinary citizens. They need not follow any 

of the protocols required of uniformed officers, even when targets 

have legal counsel. 14RP 76; 20RP 48; 23RP 11 5-1 6. The only 

legal requirement is that undercover officersJ tactics not "shock the 

public." 21RP 101. Canadian courts have approved "Mr. Big" 

operations. 11 RP 83. Therefore, as explained by RCMP Inspector 

John Henderson - "cover personJ' for Project Estate - "on most 

occasions, you can't break the law" as a Canadian undercover 

officer. 21RP 101. 

When Bellevue detectives learned what was possible, they 

looked like "a deer in a headlight" and were willing to accept 

anything the RCMP could provide. 13RP 141-144. The RCMP did 

not need confessions for Canadian conspiracy or fraud charges. 

18RP 160. But Bellevue detectives wanted incriminating 

statements for use in the United States, and RCMP officers 

decided to make it their goal. 11 RP 51; 12RP 6-8, 139-142, 172- 

75, 181; 14RP 42-43; 17RP 103-104; 18RP 123. The RCMP 

wondered, however, whether Bellevue could use the evidence once 



gathered, and Bellevue detectives indicated they would find out. 

13RP 94-95, 112-14, 160-61; 16RP 47. 

King County Deputy Prosecuting Attorney Jeff Baird served 

as the Bellevue Police Department's legal advisor. 16RP 48; 29RP 

55-56. Baird believed the admissibility of any Canadian evidence 

would turn on the "silver platter doctrine," about which he had only 

a general understanding. 29RP 62, 89. Baird was busy with 

several cases at the time and rather than conduct thorough 

research, he turned to a trusted colleague, who advised him to 

ensure neither he nor Bellevue police participated in the Canadian 

operation. 29RP 62-63, 89. Baird and Thompson shared this 

warning with members of the RCMP. 15RP 98-99; 16RP 54-55, 

60-62, 161-62; 20RP 147-48; 21RP 108-09; 29RP 63-65, 74, 88- 

89. Assuming Bellevue did not actively participate in the RCMP's 

investigation, Thompson felt there was "a good possibility" all 

evidence could be used in the United States. 18RP 155-59. 

It was within this perceived safety of the silver platter 

doctrine that the RCMP went to work. Even after Project Estate 

was well under way, however, there were no incriminating 

statements. Sebastian explained that he and Atif came home to 

find the family murdered. 22RP 156; 23RP 145; 25RP 108. 



Sebastian suggested the murders might have been hate crimes 

based on the family's Pakistani heritage. 25RP 110; 26RP 57. 

Moreover, he made it clear he feared Bellevue Police would 

fabricate evidence. 25RP 61 -64, 1 12-1 13. Despite the RCMP's 

initial efforts, Sebastian repeatedly refused to make incriminating 

statements. See generally 25RP 106-1 16, 172-75; 26RP 68. 

In an attempt to get Sebastian to say something - anything 

- incriminating, the RCMP offered him the prospect of the "good 

life," including fast cars, pretty women, and significant sums of 

money. 20RP 18; 21RP 62-63, 71-72; 23RP 121. He was given 

thousands of dollars and led to believe there could be substantially 

more - perhaps hundreds of thousands - if he proved himself 

"solid" and confessed. 20RP 83, 104, 131; 21 RP 85-86, 184-186; 

22RP 105-1 09; 23 182-1 83; 25RP 28-31 ; 27RP 144-45. Moreover, 

to erase the usual psychological barriers to confessing murder, 

Sebastian was led to believe he was in the company of murderers 

and that being a cold, callous killer like Haslett and Shinkaruk 

would earn him respect. 24RP 142; 25RP 39. 

But when the prospect of making large sums of money was 

insufficient to elicit anything incriminating, the RCMP also offered to 

destroy any evidence against him and employed fear - fear the 



boys were about to be arrested and charged with murder. The 

boys were also led to believe that if they were arrested, they would 

be killed to ensure they did not share with authorities information 

about Haslett. 20RP 122, 136-37, 146-47; 21RP 54-61, 193-95; 

27RP 154-55, 173-1 85. Their families were even at risk. 22RP 17, 

108; 24RP 113; 25RP 41-42, 160. 

As discussed in the supplemental brief, all of this was 

conceded below. Referring to the boys, RCMP officers admitted 

they "wanted to get into their minds," grab their attention, and 

provide "a logical reason for Sebastian Burns to confess." 13RP 

126, 130, 134; 14RP 95; 15RP 108. The RCMP wanted to put the 

boys in a position where they would have to talk because they had 

no other option. 21 RP 68; 27RP 129. Officers did nothing to 

dissuade Sebastian from believing Haslett and Shinkaruk were 

killers. 25RP 141 -42; 27RP 106-1 13; 28RP 42. Haslett even knew 

that both boys had expressed concern he would have them killed. 

28RP 17-18. But continued denials were not accepted. The 

message was "don't tell me you didn't do this because I know you 

did it and we need to deal with it" immediately because Bellevue is 

coming to get you and the organization is your only option. 25RP 

184-85; 27RP 25, 127-129; 28RP 71-73. 



The operation was an unmitigated success. The RCMP did 

precisely what it set out to do, placing the boys in a position where 

they had no choice but to incriminate themselves if they wanted to 

avoid arrest, prosecution, and death. And the prospect of future 

wealth within the organization provided additional motivation for 

self-incrimination. 

King County Prosecutors and Bellevue Police detectives 

recognized they could never engage in such tactics in the United 

States and expect to gain admissible evidence. But they believed 

so long as there was no joint operation, the silver platter doctrine 

immunized any statements from constitutional attack.' They were 

mistaken. The silver platter doctrine does not apply to Fifth 

Amendment claims and whether Bellevue Police were working with 

the RCMP turned out to be irrelevant. 

Citing Chavez v. Martinez, 538 U.S. 760, 123 S. Ct. 1994, 

155 L. Ed. 2d 984 (2003), the State claims that whether a Fifth 

Amendment violation occurs only at trial remains unsettled. Brief of 

Respondent, at 139-140. This is incorrect. The only issue in 

1 This belief was apparently widespread. Atif's trial attorney 
was under the same misapprehension. See 36RP 128, 135 
(believing there must be a "joint investigation" under Fifth and 
Fourteenth Amendments). 



Chavez was whether the Court would expand the circumstances 

under which an arrestee can file a § 1983 lawsuit (a civil action for 

the deprivation of a constitutional right) to include coerced 

statements where the statement was never used, as the Fifth 

Amendment requires, in a "criminal case." Chavez, 538 U.S. at 

763. Six of the nine justices (Thomas, Rehnquist, O'Connor, 

Scalia, Souter, and Breyer) ultimately agreed the Fifth Amendment 

focuses on courtroom use of compelled statements and declined to 

find an actionable civil claim. See Chavez, 538 U.S. at 767 

(plurality opinion); a. at 777 (Souter, J., concurring)(joined by 

Justice Breyer). 

This is fully consistent with the Court's prior decisions. See 

Withrow v. Williams, 507 U.S. 680, 692, 113 S. Ct. 1745, 123 L. 

Ed. 2d 407 (1993) (describing Fifth Amendment as "trial right"); 

United States v. Verdugo-Urquidez, 494 U.S. 259, 264, 110 S. Ct. 

1056, 108 L. Ed. 2d 222 (1990) (constitutional violation occurs only 

at trial); Schneckloth, 412 U.S. at 308 (Fifth Amendment serves "to 

protect the fairness of the trial itself'); Kastigar v. United States, 

406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972) (Fifth 

Amendment's focus on trial evidence). Ultimately, the State does 



not argue that Chavez or any other case indicates the silver platter 

doctrine applies to Fifth Amendment claims. 

No longer able to rely on the doctrine, the State is now left 

only to argue the RCMP's tactics were not coercive. These 

arguments are not convincing. 

The State makes much of Sebastian's attraction to the 

material rewards associated with membership in the organization 

and notes that he repeatedly met with Haslett and Shinkaruk. Brief 

of Respondent, at 142-145, 150-152. But this is hardly surprising. 

Scenarios were designed to impress. 22RP 47-48. The RCMP 

knew Sebastian was "financially strapped." 11RP 74-75. 

Undercover officers intentionally used hundreds of thousands of 

dollars, fast cars, and pretty women to lure him. Sebastian 

admitted at trial the money was attractive. 145RP 105-06. And 

Inspector Henderson recognized these material offerings may have 

enticed Sebastian to confess. 21 RP 85-86. That the RCMP's plan 

worked as designed makes it more certain Sebastian was induced 

to confess, not less. 

In a similar vein, the State notes that "[tlhe defendants, 

especially Burns, met freelv and repeatedly with the undercover 

officers, who thouaht they would help them destrov evidence and 



launch them on a profitable life of crime." Brief of Respondent, at 

128 (emphasis added). This statement's second clause 

undermines its first, as the State seems to acknowledge it was the 

promise of destroyed evidence and financial gain that caused 

Burns to maintain contact. Inducements under the Fifth and 

Fourteenth Amendments are not limited to threats; they also 

include promises. Mallov v. Hogan, 378 U.S. 1, 7, 84 S. Ct. 1489, 

12 L. Ed. 2d 653 (1964) (no "direct or implied promises" when 

obtaining a confession); State v. Unaa, 165 Wn.2d 95, 101, 196 

P.3d 645 (2008) (examining whether confession was coerced by an 

express or implied promise of immunity); State v. Streeter, 67 

Wn.2d 39, 42-44, 406 P.2d 590 (1965) (same). Again, that RCMP 

officers successfully lured Sebastian with these promises makes it 

more certain his statements were not the product of free will. 

The State also focuses on what it calls "Haslett's repeated 

assurances to Burns that all contact would be severed if either one 

so desired." Brief Respondent, at 145-46. However, even Haslett 

conceded that Burns may have imagined he could not, in fact, just 

walk away because of what he had seen of the organization. 27RP 

110. The RCMP made sure Burns did not "so desire" by paying 

him thousands of dollars and offering the prospect of much more. 



They made sure he did not "so desire" by making him believe he 

would be killed if he were ever arrested because he knew too much 

about Haslett. And they made sure he did not "so desire" by 

promising to destroy all evidence in the United States. The RCMP 

specifically designed the operation to ensure Burns and Rafay 

would not sever contact. 

The State claims its "strongest evidence1' the boys were not 

coerced is their relaxed body language while confessing and Atif's 

explanation of a financial motive, which the State claims has "the 

strong ring of truth." Brief of Respondent, at 146-147. 

Addressing the latter point first, whether a statement seems 

true is not relevant to whether it was coerced. Rogers v. 

Richmond, 365 U.S. 534, 540-41, 81 S. Ct. 735, 5 L. Ed. 2d 760 

(1961) ("in many of the cases in which the command of the Due 

Process Clause has compelled us to reverse state convictions 

involving the use of confessions obtained by impermissible 

methods, independent corroborating evidence left little doubt of the 

truth of what the defendant had confessed."). 

As to demeanor, it had been made clear throughout the 

scenarios this is what Haslett prized: cold-blooded killers, casually 

willing to harm families to achieve financial gain. It is more than a 



bit disingenuous to set this up as the desired model (what Haslett 

wanted to hear) and then point to the fact the boys followed that 

very model as proof they were not intimidated. Moreover, by the 

time RCMP officers had finally coerced these statements, there 

was greater reason to relax because the promises were about to be 

fulfilled - no evidence, no charges, no arrest, no death, and the 

opportunity for wealth in exchange for self-incrimination. 

The State - like Judge Mertel - emphasizes the boys were 

not yet in custody when they incriminated themselves. The State 

notes that "[ilt is rare that a court has found statements coerced 

outside the context of custodial interrogation." Brief of Respondent, 

at 141 n.61. But no court in this country has ever examined the 

inherently coercive tactics in a Mr. Big scheme. It would have been 

far better had Sebastian and Atif been in custody and subject to 

anything akin to Miranda warnings, alerting them to the dangers 

associated with false self-incrimination. 

Ultimately, however, regardless whether the boys were in 

custody or out, entitled to warnings or not, the absence of any 

advisement that they could maintain silence concerning the 

murders weighs against voluntariness. See Schneckloth, 412 U.S. 

at 226-27 ("lack of any advice to the accused of his constitutional 



rights'' a factor in voluntariness analysis even in non-custodial 

setting); Greenwald v. Wisconsin, 390 U.S. 519, 521, 88 S. Ct. 

1152, 20 L. Ed. 2d 77 (1968) (although Miranda inapplicable, "lack 

or inadequacy of warnings as to constitutional rights" a factor in 

finding statement not the product of free choice). 

The State dismisses all similarities between this case and 

Arizona v. Fulminante, 499 U.S. 279, 11 1 S. Ct. 1246, 11 3 L. Ed. 

2d 302 (1991), based solely on the fact Fulminante was in prison 

when he confessed. See Brief of Respondent, at 149-151. 

According to the State, "the Court likely would have come out 

differently had the confession been made in a non-custodial 

setting." Brief of Respondent, at 151. The State cites to nothing in 

Fulminante supporting this argument. Custody was not the 

Supreme Court's focus. Rather, it was the presence of a credible 

threat. Fulminante, 499 U.S. at 287 ("a credible threat is sufficient'' 

to find coercion). 

In United States v. McCullah, 76 F.3d 1087 (1996), 

denied, 87 F.3d 1 136, 1 139-1 140 (1 0th Cir. 1996), a. denied, 

520 U.S. 1213 (1997), the defendant was one of several individuals 

hired by a large California-based cocaine supplier (the Arvizu 

organization) to assist in the murder of two individuals suspected of 



stealing a large quantity of the drug. Instead, McCullah and others 

mistakenly killed an innocent third party. Id. at 1095-1097. In an 

attempt to elicit a confession from McCullah, police used a former 

member of the organization (Lozano) as a police informant. 

Lozano lied to McCullah, telling him that because he had botched 

the job, the Arvizu organization wanted him dead. He then offered 

to intercede on McCullah's behalf if McCullah would "tell him the 

truth." McCullah then confessed. Id. at 1 100. 

Citing Fulminante, the Tenth Circuit Court of Appeals found 

McCullah's confession coerced. Although McCullah was never in 

custody, the Court reasoned: 

The circumstances in this case are 
substantially similar to those in Arizona v. Fulminante. 
In Fulminante, the defendant, a prison inmate at the 
time, was approached and befriended by another 
inmate who was a FBI informer. The informer told the 
defendant that he knew the defendant was starting to 
get some rough treatment from other inmates and 
offered to protect the defendant from other inmates if 
the defendant gave him the full facts of the alleged 
crime. The defendant then made incriminating 
admissions which were used against him at trial. 

The Supreme Court held that the defendant's 
statements in Fulminante were coerced. Fulminante, 
499 U.S. at 287. "Coercion need not depend upon 
actual violence by a government agent; a credible 
threat is sufficient." Id. Similarly, in this case, Mr. 
McCullah's statements to Mr. Lozano were coerced 
by a credible threat of violence. Mr. Lozano told Mr. 



McCullah that the Arvizu organization was out to kill 
him, a credible threat coming from a former member 
of the organization. As in Fulminante, Mr. Lozano 
offered to intercede to protect Mr. McCullah from the 
threat if Mr. McCullah confessed. Indeed, this case 
presents a stronger example of coercion than 
Fulminante because in this case Mr. Lozano 
fabricated the threat to Mr. McCullah. 

McCullah, 76 F.3d at 1101. 

Similarly, Sebastian and Atif faced a far greater threat in 

Project Estate than Fulminante ever faced. Fulminante merely 

faced the possibility of unspecified "tough treatment" from other 

inmates based on a rumor he was suspected in another case. At 

no time did Sarivola, the undercover officer, threaten any harm to 

Fulminante if he did not confess; he only offered protection in 

exchange for Fulminante telling him what happened. Fulminante, 

499 U.S. at 283. Moreover, not once did Fulminante indicate he 

was fearful of other inmates or seek the promised protection. Id. at 

304-05 (Rehnquist, J., dissenting). Yet, the Supreme Court found 

Fulminante's will overborne. Id. at 287. This is consistent with the 

principle that "any doubt as to whether the confession was 

voluntary must be determined in favor of the accused." Bram v. 

United States, 168 U.S. 532, 565, 18 S. Ct. 183, 42 L. Ed. 568 

(1 897). 



In Project Estate, Haslett and his organization made it clear 

they could find the boys anywhere, rendering custody a rather moot 

point. 26RP 48 ("we are a criminal organization with tentacles 

reaching everywhere"). In fact, the boys were led to believe their 

only hope was staying out of custody. 22RP 107-1 1 1 ; 27RP 149- 

154. Otherwise, they faced the prospect Haslett would have them 

killed to ensure their silence. 27RP 155, 173-177; 28RP 42. 

Haslett offered protection - from himself and Bellevue Police - but 

only in exchange for confessions. Moreover, using an additional 

tactic not found in Fulminante or McCullah, Haslett also offered the 

boys wealth and prosperity as members of the organization if they 

confessed. 

Judge Mertel's findings on the Fifth and Fourteenth 

Amendment claims are scant. But he was certainly influenced by 

the Canadian judicial decisions despite a vastly different legal 

standard and limited evidence. In fact, King County prosecutors 

did not bother responding in their written briefs to the voluntariness 

question, claiming instead it "was squarely decided in the court in 

Canada" and "[tlhere simply were no threats in any way, shape, or 

form, implied or express . . . ." 36 RP 12, 148-149. Judge Mertel 



specifically cited the Canadian Court of Appeals when making his 

own finding on duress. 37RP 23; CP 4582. 

Defending Judge Mertel's reliance on the Canadian rulings, 

the State still maintains that Atif and Sebastian had a full 

opportunity to present evidence during the Canadian committal 

hearing. Brief of Respondent, at 147-149. This is incorrect. And 

to explain why, it is necessary to briefly review Canadian law.* 

As previously noted, Canadian undercover officers were 

extremely confident the fruits of Project Estate were admissible in 

any Canadian court. See 21 RP 101 ("on most occasions, you can't 

break the law"). Based on the relevant Canadian standard, their 

confidence was well founded: 

"It has long been established as a positive rule of 
English criminal law, that no statement by an accused 
is admissible in evidence against him unless it is 
shewn by the prosecution to have been a voluntary 
statement, in the sense that it has not been obtained 
from him either by fear of prejudice or hope of 
advantage exercised or held out by a person in 
authoritv. . . ." 

Bourdreau v. The Kinq, [I9491 94 C.C.C. 1, 10 (quoting lbrahim v. 

The King, [I 9141 A.C. 599, 609-61 0) (emphasis added); Kaufman, 

2 For the Court's convenience, all referenced Canadian 
authorities are attached to this brief as an appendix. 



The Admissibilitv of Confessions, Chapter 2, at 18 (Third ed. 1979) 

(indicating that lbrahim introduced the "modern rule"). 

The Supreme Court of Canada recently addressed the 

"person in authority" requirement as a prerequisite to any 

successful defense challenge to voluntariness: 

First, there is an evidentiary burden on the accused to 
show that there is a valid issue for consideration 
about whether, when the accused made the 
confession, he or she believed that the person to 
whom it was made was a person in authority. A 
"person in authority" is generally someone engaged in 
the arrest, detention, interrogation or prosecution of 
the accused. The burden then shifts to the Crown to 
prove, beyond a reasonable doubt, either that the 
accused did not reasonably believe that the person to 
whom the confession was made was a person in 
authority, or, if he or she did so believe, that the 
statement was made voluntarily. The question of 
voluntariness is not relevant unless the threshold 
determination has been made that the confession 
was made to a "person in authorityJ'. 

R. v. Grandinetti, [2005] 1 S.C.R. 27, 2005 SCC 5, at 7 37. 

Thus, the test for a "person in authority" is largely subjective, 

turning on whether the defendant believed the person with whom 

he was dealing had the ability to influence the prosecution of the 

case, although there is also an objective component requiring this 

belief to be reasonable. Id. at fl 38-39; Freedman, Studies in 

Canadian Criminal Evidence, Chapter 4, at 117-1 18 (1 972). An 



individual whom the defendant knows to be a police officer 

undoubtedly qualifies as a "person in authority." Freedman, supra, 

at 118. Likewise, those known to be allied with police, acting on 

their behalf, or acting in concert with police qualify. Grandinetti, at 

1 43. 

However, absent unusual circumstances, undercover 

officers do not qualify as "persons in authority" because targets of 

clandestine investigations do not subjectively believe they are 

speaking with police officers. Grandinetti, at 140 ,  44. Grandinetti 

itself demonstrates this rule. In an investigation called "Project 

Kilometer," RCMP officers posed as members of an international 

organization involved in drug trafficking and money laundering. 

After winning the defendant's confidence, officers encouraged him 

to confess. In exchange, they would use corrupt police contacts to 

steer the murder investigation away from him. When the defendant 

eventually confessed, he was not aware of the officers' true 

identities. Grandinetti, at 1 7-1 1. 

On appeal, the Supreme Court of Canada affirmed the trial 

court's ruling that because the undercover officers could not be 



"persons in authority," the defendant was not entitled to a voir dire3 

on the issue of voluntariness, and the statements were admissible. 

Grandinetti, at 7 15, 44-45. The Supreme Court reasoned: 

The appellant believed that the undercover 
officers were criminals, not police officers, albeit 
criminals with corrupt police contacts who could 
potentially influence the investigation against him. 
When, as in this case, the accused confesses to an 
undercover officer he thinks can influence his murder 
investigation by enlisting corrupt police officers, the 
state's coercive power is not engaged. The 
statements, therefore, were not made to a person in 
authority. 

The accused having failed to discharge the 
evidentiary burden of showing that there was a valid 
issue for consideration, a voir dire on voluntariness 
became unnecessary. 

Grandinetti, at 7 44-45; accord R. v. French, [I9971 161 W.A.C. 

265 (regardless of inducements to confess, undercover officers not 

persons in authority for confession rule); R. v. Rothman, [I9781 42 

C.C.C.2d 377 (suppression of statements reversed because 

undercover officers not persons in authority); R. v. Towler, [I9681 2 

C.C.C. 335 (undercover officers posing as jailed criminals not 

persons in authority). 

3 Voir dire is the Canadian term for a hearing to determine 
whether a confession was voluntary. Freedman, supra, at 123. 



It was for this reason, in Sebastian and Atifs case, the 

Canadian Court of Appeals agreed with the committal judge who, 

"[iln effect . . . said there was no point in leading further evidence 

on the matter when such evidence could have had no legal 

relevance and could not result in exclusion of the evidence." CP 

830; see also CP 826-827 (finding of duress would require "a 

significant change in the common law" regarding undercover 

officers). As a matter of law, there was nothing Sebastian or Atif 

could do or say in Canada that would have resulted in a finding of 

duress. 

Viewed from another defendant's perspective, had Oreste 

Fulminante been offered protection in Canada by a Canadian 

undercover officer - rather than an FBI informant in the United 

States - he would have been precluded from even raising 

voluntariness. One of the United States Supreme Court's seminal 

cases on coerced statements would have been decided quite 

differently in Canada. 

Since this Court's review on voluntariness is de novo, the 

Canadian decisions can now be accorded their proper weight. 

They are irrelevant. And, in the end, the questions for this Court 

are relatively simple. Can law enforcement obtain admissible 



evidence by offering a suspect wealth and prosperity in exchange 

for a confession? Can law enforcement obtain admissible 

evidence by indicating a suspect risks death if he does not 

confess? And, can law enforcement obtain admissible evidence by 

promising to destroy all incriminating evidence if the suspect simply 

confesses? The answer to all three is "no." 

There can be no doubt the RCMP employed a combination 

of threats and promises, inextricably intertwined, to convince 

Sebastian and Atif to confess. Therefore, the only remaining issue 

is whether - under the totality of the circumstances - there was a 

direct causal relationship between the threats and promises and 

the statements ultimately obtained. Unaa, 165 Wn.2d at 101-1 02. 

The circumstances here are that the RCMP employed 

tactics usually reserved for criminals with prior records, in an 

operation spanning several months, against two teenagers, among 

the youngest ever targeted. And although Sebastian sometimes 

"talked the talk" when in Haslett and Shinkaruk's presence - 

indicating he was up for "anything" - he clearly was not "street 

smart" and had no prior criminal convictions. 21 RP 9-1 0, 150, 171- 

72; 24RP 129; exhibit 546, at 47. In the end, the RCMP elicited a 

confession to murder from an individual who turned pale white at 



the mere thought of stealing a car, feared debt collections because 

they might involve violence, and required the RCMP to stay away 

from scenarios involving "hard criminal activity" for fear they might 

scare him away. 23RP 92; 25RP 68-69, 77-78, 158-59; 27RP 79- 

94; 123RP 157; 126RP129; 139RP 92-93; exhibit 543, at 24-25. 

The RCMP conceded it may have scared Sebastian with its talk of 

violence and homicide. 22RP 70. 

Prior to Operation Estate, neither Sebastian Burns nor Atif 

Rafay made any incriminating statements, and it was apparent 

neither wanted to speak further to authorities about the murders. 

Not until undercover RCMP officers offered them wealth, the 

destruction of evidence, and assured safety in exchange for 

confessions did they incriminate themselves. See Brief of 

Respondent, at 129 ("After reading the fake Bellevue Police 

Department memo, Burns finally admitted his involvement in the 

murders."). There is quite clearly a direct causal relationship 

between these multiple inducements and the statements ultimately 

obtained because the combined threats and promises "made it 

impossible for the defendant[s] to make a rational choice as to 

whether to confess." Unga, 165 Wn.2d at 108. 



A recent article examined 125 proven false confessions 

occurring over a 30-year period and summarized the characteristics 

of those involved: 93% of false confessors were male; the vast 

majority of false confessions (83%) occurred in homicide cases; 

surprisingly, almost a third (30%) involved confessions from more 

than one suspect, often indicating one confession was used to 

extract another; and most individuals were young (63% of false 

confessors were younger than 25). Saul M. Kassin, The 

Psychology of Confessions, Annu. Rev. Law Soc. Sci. 4:193-217 

(2008). Sebastian and Atif meet every one of these criteria. 

Measured by likelihood to falsely confess, Canadian authorities had 

the perfect targets. 

The RCMP can do as it pleases in Canada, and did so here 

under a mistaken belief the silver platter doctrine immunized its 

tactics from constitutional scrutiny. But the Fifth and Fourteenth 

Amendments to the United States Constitution prohibit the use of 

evidence gathered in the inherently coercive world of Mr. Big. 

Because the State failed to prove the statements are "the product 

of an essentially free and unconstrained choice," they are 

inadmissible. 



2. DEFENSE COUNSEL WAS INEFFECTIVE FOR 
ALLOWING JURORS TO BE INFORMED THIS 
CASE DID NOT INVOLVE THE DEATH PENALTY. 

"In a first degree murder case, the jury naturally wonders 

whether the death penalty is involved." State v. Murphy, 86 Wn. 

App. 667, 670, 937 P.2d 11 73 (1 997) (quoting State ex rel. Schiff v. 

Madrid, 101 N.M. 153, 679 P.2d 821 (1 984)), review denied, 134 

Wn.2d 1002 (1998). In State v. Townsend, 142 Wn.2d 838, 15 

P.3d 145 (2001), the Supreme Court imposed a "strict prohibition" 

against ever informing jurors the death penalty does not apply. 

"The only exception that allows juries to know about sentencing 

consequences is in a death penalty trial, and even then the jury is 

to consider the penalty only after a determination of guilt." 

Townsend, 142 Wn.2d at 846. That jurors naturally wonder 

whether the death penalty applies simply does not justify making 

them less careful, less attentive, and more likely to convict by 

informing them the ultimate penalty is not an option. Townsend, 

142 Wn.2d at 847; Murphv, 86 Wn. App. at 670. 

Since the filing of Atifs opening brief in 2007, the 

Washington Supreme Court has twice reaffirmed this prohibition. 

In State v. Mason, 160 Wn.2d 91 0, 162 P.3d 396 (2007), the Court 

rejected the notion that when a juror expressly asks about the 



death penalty, it is appropriate to instruct jurors the penalty does 

not apply. The trial judge had reasoned this would benefit the 

defense because those concerned about the penalty would 

naturally be pro-defense and remove themselves from 

consideration if they were not assured of the penalty's absence. 

State v. Mason, 127 Wn. App. 554, 573, 126 P.3d 34 (2005). 

Citing Townsend, the Supreme Court found this unpersuasive and 

faulted the trial court for revealing this information. Mason, 160 

Wn.2d at 929-930. 

In State v. Hicks, 163 Wn.2d 477, 181 P.3d 831 (2008), the 

Supreme Court again found deficient performance where defense 

counsel permitted the court and prosecutor to inform jurors the 

death penalty did not apply and then referenced the penalty's 

absence themselves. Hicks, 163 Wn.2d at 482-483. Citing 

Townsend and Mason, the Hicks Court repeated the applicable 

rule: "in response to anv mention of capital punishment, the trial 

judge should state generally that the jury is not to consider 

sentencing." Hicks, 163 Wn.2d at 478 (emphasis added). 

In summary, in every Washington case - without exception 

- the decision to inform jurors the death penalty did not apply has 

been criticized and ultimately rejected on appeal. This is true 



whether the court raised the topic, a juror raised the topic, a 

prosecutor raised the topic, and/or defense counsel raised the 

topic. Hicks, 163 Wn.2d at 483 (court, prosecutor, defense 

counsel); Mason, 160 Wn.2d at 929 (juror); Townsend, 142 Wn.2d 

at 842-43 (court and prosecutor); Murphv, 86 Wn. App. 669 (court). 

The State nonetheless argues that defense counsel's 

decision to inform Atifs jurors they need not apply the level of 

caution and care befitting a death penalty case was proper 

strategy. Specifically, the State notes that defense counsel 

mentioned the death penalty during voir dire and again while cross- 

examining certain witnesses. According to the State, defense 

counsel surmised he could not even mention the penalty without an 

express statement to jurors that it did not apply. In recognition of 

this inevitable consequence, reasons the State, defense counsel 

agreed jurors should be told at the outset not to concern 

themselves with the matter. Brief of Respondent, at 158-1 59, 161, 

174. 

While legitimate trial strategy cannot form the basis for an 

ineffective assistance claim, trial strategy must be just that - 

legitimate. Whether strategic or not, a tactic that would be 

considered incompetent by lawyers of ordinary training and skill in 



criminal law may constitute deficient performance. State v. 

Osborne, 102 Wn.2d 87, 99, 684 P.2d 683 (1984). The reasons, if 

any, for counsel's agreement were never discussed on the record. 

The State's only suggested reason fails, however. Counsel's 

comments did not open the door. And assuming defense counsel 

believed otherwise, that belief was not legitimate. 

The State claims defense counsel first opened the door by 

mentioning the death penalty during voir dire. Counsel told jurors 

that a significant number of individuals ultimately freed from death 

row had falsely confessed to murder. 59RP 84, 95. Notably, the 

State does not contend counsel told jurors Atif and Sebastian faced 

the death penalty. Rather, the State recognizes (as jurors surely 

recognized) the purpose behind this comment was to ensure 

careful consideration of the boys' statements using examples from 

other cases. See Brief of Respondent, at 159-161. 

In State v. Hicks, the possibility an innocent person could be 

executed was also discussed with jurors during voir dire. One juror 

noted that some individuals who had been executed were later 

found innocent. Defense counsel did not object when the 

prosecutor responded by confirming for the juror capital 

punishment was not at issue. Hicks, 163 Wn.2d at 483. Another 



juror, quoting a former law professor, said, "I'd rather see 10 guilty 

people on the street than one innocent person in the electric chair." 

Defense counsel himself responded, "Okay. All Right. Again, we 

are not heading toward the death penalty in this case, but I 

understand." Hicks, 163 Wn.2d at 483. The Supreme Court did 

not conclude that once potential jurors considered the risk an 

innocent person could be executed, they were properly told the 

penalty does not apply. Quite the contrary; the Court found 

counsel deficient for failing to safeguard the penalty's absence 

during voir dire. Hicks, 163 Wn.2d at 488. 

The State notes that defense counsel mentioned the death 

penalty again while examining Detective Thompson, Corporal 

Comrie, and Jimmy Myoshi. Brief of Respondent, at 162-169. But 

these discussions did not open the door, either. Counsel wished to 

emphasize sloppy work on Thompson's behalf by demonstrating to 

jurors that he had signed off on an affidavit, supporting the boys' 

extradition from Canada, containing mistakes. In support, counsel 

had Thompson admit that his affidavit "could potentially have 

exposed both of them to the death penalty[.]" 102RP 69 (emphasis 

added). The prosecutor interrupted, reminding jurors the death 

penalty was not at issue and defense counsel agreed. Counsel 



then repeated his assertion that when the affidavit was signed, 

"there was at least the possibilitv that they could be brought back 

here and face that penaltyJ' and Thompson answered "yes." 102RP 

69 (emphasis added). 

As before, defense counsel never told jurors Atif and 

Sebastian faced the death penalty. Counsel used words like 

"potentially1' and "possibility." Counsel was underscoring 

Thompson's casual treatment of important subjects while the boys 

were still in Canada. Jurors would have recognized this rather than 

misinterpret the exchange as a comment the boys now faced 

death. 

Nor did mentioning the penalty in connection with the 

RCMP's interrogation of Myoshi open the door. Counsel simply 

pointed out that RMCP Corporal Comrie used the possibility those 

involved in the murders could face the death penalty to convince 

Myoshi he should protect his own interests, distance himself from 

his friends, and incriminate them. 

Counsel asked Myoshi to confirm that when the RCMP 

interrogated him shortly after his arrest, Comrie told him "the 

maximum penalty is death . . . I am not saving that is qoing to 

happen to them, but if thev go for the death penaltv, that is what 



they're going for." 105RP 150 (emphasis added). Counsel asked 

Comrie to confirm the same information: that he had tried to 

intimidate Myoshi with the possibility everyone involved could face 

the death penalty. 138RP 165 (Comrie admits he told Myoshi 

"I am not saving that is going to happen to them, but if thev go for 

the death penalty . . . ."); 138RP 165-166 (counsel asks Comrie if 

he mentioned penalty "to make sure that [Myoshi] understood what 

he could potentiallv be facinq if he decided not to cooperate"); 

138RP 167-168 (Comrie again asked about intended impact while 

informing Myoshi his friends "might be executed"). 

Jurors were never told the penalty applied in this case. 

Period. References to the penalty did nothing more than tell jurors 

what they naturally knew - murder may lead to the death penalty. 

Assuming this could open the door to further information on the 

issue, at most jurors would have been told murder may not lead to 

the death penalty. But that would simply remind jurors what they 

already knew to be true. 

Even if jurors assumed the penalty applied, however, the 

only consequence is that they would have been particularly careful 

to listen to the evidence, careful to apply the presumption of 

innocence, and careful to hold out for acquittal. No reasonable 



attorney would agree to make jurors less careful in this regard by 

expressly informing them the penalty did not apply. To the extent 

anything had to be said to Atifs jury about the penalty, the 

Washington Supreme Court has made clear what that must be: "in 

response to any mention of capital punishment, the trial judge 

should state generally that the jury is not to consider sentencing." 

Hicks, 163 Wn.2d at 478 (emphasis added). Jurors received this 

instruction. CP 3153. Nothing more was permitted, much less 

required. 

In its brief, the State contends that Atif has assigned error 

"only to the decision to notify jurors that this was not a death 

penalty case, ignoring the fact that the jury received the same 

information when the defense raised the death penalty" with other 

witnesses. Brief of Respondent, at 153. The only time jurors 

received "the same information" was when a prosecutor reminded 

jurors the penalty did not apply during defense counsel's cross- 

examination of Detective Thompson. In response, defense 

counsel agreed it did not apply. See 102RP 68-70. This 

"reminder" of the court's explicit instruction was part and parcel of 

the same mistake - agreeing at the outset jurors could be provided 



this information - and does not require an additional assignment of 

error.4 

The remaining question is prejudice. In arguing that 

counsel's decision could not have impacted the trial, the State 

focuses on Burns' hair in the shower, concluding he must be one of 

the killers because some of his hairs remained on the shower floor 

after Tariq Rafay's blood was deposited there. Brief of 

Respondent, at 174-75. It is hard to reconcile this argument with 

the fact Sebastian showered many times during his stay (including 

right before he and Atif went out for the evening). Exhibit 76, at 16. 

It would have been surprising had police not found some of 

Sebastian's hair on the shower floor. More noteworthy is the 

bloodstain found in that same shower containing a mixture of Tariq 

Rafay's DNA and that of an unknown individual. 11 3RP 24-25, 

114-122. 

4 Even if a separate assignment of error were required, this 
additional reference to the penalty's absence would be properly 
before this Court. See State v. Olson, 126 Wn.2d 31 5, 31 8-323, 
893 P.2d 629 (1995) (failure to assign error in opening brief should 
be overlooked where nature of challenge clear); RAP 1.2(a) (rules 
liberally construed to facilitate decisions on the merits). 



The State also claims Sebastian is obviously the killer 

because only someone aware that nobody else was coming home 

would feel sufficiently comfortable taking the time necessary to 

shower. Brief of Respondent, at 175. The State overlooks the fact 

that whoever attacked the Rafay family had killed or incapacitated 

every family member living in the house. Sebastian and Atif were 

only temporary visitors. There is no evidence whoever killed Atif's 

family even knew Atif and his friend had arrived in town by bus and 

therefore no indication they believed anyone else could come 

home. Moreover, given the volume of blood spatter, the killers 

(certainly the two in the master bedroom) had little choice but to 

rinse off before leaving the home, even if it required a slightly 

extended stay and increased risk of discovery. 

In deciding the issue of prejudice, the Townsend Court 

noted that reversal is automatic unless the error was "trivial, or 

formal, or merely academic, and was not prejudicial to the 

substantial rights of the party assigning it, and in no way affected 

the final outcome of the case." Townsend, 142 Wn.2d at 848 

(quoting State v. Golladav, 78 Wn.2d 121, 139, 470 P.2d 191 

(1 970)). Townsend's conviction was affirmed because he did not 

claim he would have been acquitted had his attorney acted 



properly. Rather, he only contested premeditation and there was 

"overwhelming" evidence on that element (he pointed a gun at the 

victim and said "God forgive me," before shooting the victim in the 

head). The fact jurors knew the death penalty did not apply was 

quite clearly a trivial point. Townsend, 142 Wn.2d at 848-849. 

In Hicks and Murphv, it was apparent the confirmed absence 

of the death penalty was harmless because jurors did not convict 

the defendants on the most serious charges (aggravated murder 

and attempted murder in Hicks and first-degree murder in Murphv). 

Hicks, 163 Wn.2d at 488-489; Murphv, 86 Wn. App. at 672-673. 

In contrast, Atif was convicted of aggravated murder in each 

count. Moreover, unlike Townsend, the evidence was anything but 

overwhelming. There was no eyewitness to these crimes. Nobody 

saw the boys near the house at the time of the murders. Physical 

evidence suggested unidentified individuals in the home (including 

hair in Tariq's bed and mixed blood stains in the shower and 

garage). The boys' statements - in addition to being the product of 

a scam that simultaneously employed fear and the promise of 

current and future riches - often were internally inconsistent and 

did not match the crime scene. And, perhaps most notably, two 



neighbors independently heard noises associated with the killings 

when both boys were elsewhere.= 

Counsel was ineffective for allowing jurors to know the death 

penalty was not an option. On this alternative ground, the murder 

convictions should be reversed. 

3. EXCLUSION OF ALL EVIDENCE PERTAINING TO 
DOUGLASS MOHAMMED AND FUQRA DENIED 
RAFAY HIS CONSTITUTIONAL RIGHT TO 
PRESENT A DEFENSE AND A FAIR TRIAL. 

a. Atif Had A Constitutional Right To Present The 
Mohammed And FUQRA "Other Suspect" 
Evidence. 

The opening brief argues that Washington's test for "other 

suspect" evidence, first articulated in State v. Downs, 168 Wash. 

664, 13 P.2d 1 (1932), cannot be interpreted as so restrictive it 

effectively precludes relevant defense evidence. Otherwise, it 

violates due process. Brief of Appellant, at 1 10-1 16. The State 

The Hicks Court also suggested that evidence jurors did not 
take their duty seriously may demonstrate prejudice. Hicks, 163 
Wn.2d at 488. At Atifs trial, jurors slept through testimony, 
discussed the evidence prematurely, made improper comments, 
read a newspaper article about one of the attorneys, had tantrums 
(banging hand against the wall), and argued with one another over 
such petty issues as coffee, the labeling of restrooms, ownership of 
water cups, and air fresheners. 67RP 223, 225; 73RP 147-148, 
177-186, 189-196; 77RP 75-81; 82RP 9-10, 17; 109RP 31-32; 
128RP 97-98, 109, 171-172. 



responds with assurances the test requires nothing more than 

relevance. Brief of Respondent, at 214-221. This Court need not 

decide the issue if it finds the defense had a right to present its 

evidence. Even using Washington's statement of the test, "there is 

a train of facts or circumstances as tend clearly to point to 

someone besides the accused as the guilty party." Downs, 168 

Wash. at 667. 

As an initial matter, the State claims defense counsel did not 

aggressively pursue this theory of admissibility. See Brief of 

Respondent, at 202. This is incorrect. Counsel forcefully and 

repeatedly pursued both defense theories. 

Judge Mertel first heard argument on the issues November 

18, 2003. The discussion followed on the heels of a ruling allowing 

the State to demonstrate the thoroughness of the police 

investigation. See 62RP 98-99 ("The court just made ruling this 

morning that the State's going to be allowed to show what the 

police did, and we should be allowed to show what they didn't do."). 

For that reason, counsel focused on the theory Mohammed and 

FUQRA evidence was admissible to counter this evidence; k., to 

impeach the State's evidence of a thorough investigation. 62RP 99 

("This is not an other suspects issue. This is a thoroughness of the 



investigation issue."). But counsel argued the evidence also met 

the test for "other suspects." 62RP 99 ("we meet that test as well"). 

Similarly, when argument continued the following morning - 

and in light of the court's decision to permit the State to prove a 

thorough investigation - defense counsel focused primarily on 

using the defense evidence for impeachment. It was with this 

theory in mind that counsel said, "I think I made it clear yesterday 

this is not other suspect evidence" and "we're not offering it for the 

truth." 63RP 10, 51. Defense counsel argued Judge Mertel did not 

have to reach the "other suspect" theory if he allowed the evidence 

as impeachment. 63RP 32, 37-38. 

But counsel was fully prepared to argue "other suspect" and 

did so. 63RP 38. For the next five transcript pages, counsel 

discusses the relevant standards, the pertinent cases, and the 

evidence supporting this theory of admissibility, including motive 

(religious fanaticism), opportunity (the boys were not home when 

neighbors heard the murders), unexplained physical evidence (the 

unidentified hair on Tariq's bed sheet), information from a reliable 

FBI informant (Mohammed), and the holdback evidence tying this 

tip to the Rafay murders (identification of the murder weapon 

before that information was public). See 63RP 39-44. 



Similarly, defense counsel diligently pursued the "other 

suspect" theory when asking Judge Mertel to reconsider. The 

written motion contains a separate section devoted to the theory. 

See CP 4735-4736. And defense counsel spent considerable time - 

arguing both theories. See 70RP 4 ("two completely separate and 

distinct bases for admitting this evidence."); 70RP 13-21. 

It is inaccurate to claim, as the State does, that defense 

counsel "appeared to recognize that the 'other suspect' standard 

was not satisfied, and only argued this theory of admissibility when 

pressed by the court." Brief of Respondent, at 21 1. Rather, 

counsel pressed both theories. Indeed, in the end, it was counsel's 

argument on the "other suspect" theory that Judge Mertel found 

most compelling. He called it a "tougher" question, "not easy," 

causing him to "stew and fret," and he recognized he might be 

wrong. 70RP 45-46. 

The State also claims the evidence provided by Mohammed 

"was extremely limited." See Brief of Respondent, at 21 1. In fact, it 

was quite detailed. Douglass Mohammed disclosed that a violent, 

extremist faction in the local Muslim community had specifically 

targeted Tariq Rafay for assassination based on his religious 

beliefs. 17RP 53-54, 56; 18RP 5; 31 RP 71-74, 149-1 50, 154; 32RP 



10-15; 63RP 29; 70RP 33. He provided names, addresses, and 

phone numbers for those involved, including the faction's leader. 

17RP 53-54; 31RP 73; 32RP 7; 63RP 30-31. Mohammed also 

explained that a few days after the murders, two brothers, both 

members of the militant group, came to see him. One was nervous 

and asked whether he had seen a baseball bat previously kept in a 

group member's car. 17RP 54-55; 31RP 74, 150-51; 32RP 8; 

70RP 40. At the time, Bellevue Police did not even know for 

certain the murder weapon was a baseball bat. 17RP 56; 18RP 5- 

6; 31RP 151; 32RP 8. The militant then told Mohammed to "forget 

about it."6 63RP 30. 

The State argues this evidence falls short because no 

member of the militant group confessed to the murders, there is no 

The State questions reliance on the assertions of counsel 
concerning Mohammed's information where there was not similar 
testimony by detectives. Brief of Respondent, at 204 n.76. But it is 
apparent both prosecutors and defense attorneys were aware of 
additional information not disclosed by detectives, and both sides 
referred to it. See 63RP 13 (prosecutor reveals Mohammed had 
previously provided information useful to FBI); Supp. CP - (sub 
no. 308, at 3, State's Response to Defendant's Motion for 
Reconsideration) (prosecutors identify militant group leader as 
Mohammed Al Alab); 63RP 30 (defense counsel reveals that 
militant told Mohammed to "forget about" bat). Had either side 
misstated the available evidence, it is reasonable to conclude 
opposing counsel would have set the record straight. 



evidence someone in the group was near the Rafay home during 

the murders, and no evidence the group had taken "any step" to 

commit the murders. Brief of Respondent, at 212. But there is no 

confession requirement. And the local group's stated goal to 

murder Tariq Rafay, combined with its possession of, and concern 

over, an item used to kill three people inside the Rafay home, more 

than satisfies the State's proximity and "step" criteria. 

The State attempts to minimize the significance of 

Mohammed's correct identification of the murder weapon, pointing 

out that as early as July 20, 1994, a newspaper reported a bat may 

have been used. Brief of Respondent, at 212. But Mohammed 

alerted the FBI to his information within a few days of the July 12 

murders. Even his later conversation with Bellevue Police occurred 

before the newspaper article, on July 18, 1994. 17RP 52. 

The State also argues defense counsel acknowledged that 

one could have reasonably inferred the weapon was a baseball bat 

even before police made the information public. See Brief of 

Respondent, at 212 (citing 63RP 30). Undersigned counsel has 

reviewed the cited comment and does not share the State's view. 

Rather, defense counsel was stressing the strength of this 



holdback evidence. The "inference" he mentions is the inference 

that Mohammed was indeed talking about the murder weapon. 

The State also argues the defense had no evidence 

rebutting the detectives' view that Mohammed was unreliable. Brief 

of Respondent, at 204 n.75, 212-13. But Douglass Mohammed 

was exactly what he claimed to be - an FBI informant. 17RP 120; 

31RP 153; 32RP 9. The defense contended, and the State 

conceded, he had provided useful information to law enforcement 

in the past. 63RP 13, 28; CP 4736 at n.1. Even Judge Mertel 

recognized the FBI had previously found him reliable. 70RP 15. 

Finally, the State argues that Mohammed's information was 

hearsay. Brief of Respondent, at 221-22. The State made this 

same argument below concerning both the Brar tip and the 

Mohammed tip. CP 4597; Supp. CP - (sub no. 308, State's 

Response To Defendants' Motion for Reconsideration, at 2, 5-6); 

63RP 18, 49-50; 70RP 24-25, 29-32, 52. Judge Mertel rejected it. 

At no time did he ever find the evidence inadmissible based on 

hearsay. Rather, he excluded the Mohammed evidence as too 

"speculative." Had he decided the Mohammed tip satisfied the 

foundation for "other suspect" evidence, there is every indication he 



would have allowed the evidence through law enforcement officers, 

just as he did with the Brar tip. See 63RP 59-64; 70RP 52-53. 

By raising this objection again, despite losing on the issue 

below, the State essentially offers an alternative ground to affirm 

Judge Mertel. But to prevail on an alternative theory, the record 

must support that theory. State v. Rohrich, 149 Wn.2d 647, 656- 

659, 71 P.3d 638 (2003). It does not. 

The State notes that defense counsel did not intend to call 

Mohammed or Seattle Detective Detmar (regarding the FUQRA tip) 

as trial witnesses. Brief of Respondent, at 221. The State may be 

correct. In light of Judge Mertel's ruling on the Brar tip (allowing the 

defense to present evidence through the State's witnesses), there 

was no perceived need to call these individuals. Had Judge Mertel 

precluded the defense evidence based on hearsay grounds, 

however, the defense would have been forced to do so. But Judge 

Mertel was simply not concerned about this, and the State cannot 

show the defense would not have called these witnesses had it 

become necessary. Therefore, its alternative ground fails for lack 

of factual support. 



Jurors properly heard about the murder contract put out 

against an East lndian7 family that had moved from Vancouver to 

Bellevue. 138RP 64, 67. Atif was also entitled to present evidence 

that a local radical group had targeted his father for death and a 

member of the group nervously asked about a baseball bat before 

this was identified publicly as the murder weapon. This, and the 

evidence concerning FUQRA, support Atif and Sebastian's claims 

they had nothing to do with these crimes. Atif had a constitutional 

right to present evidence that someone else killed his family. 

b. The Evidence Was Also Admissible To Rebut 
the Prosecution's Claim That It Conducted An 
Exhaustive and Thoroush Investigation. 

The State does not dispute that it filled many court days with 

the minutiae of its investigation to demonstrate extreme care, 

thereby bolstering jurors' confidence that law enforcement had 

correctly identified the killers. Judge Mertel acknowledged he 

would permit prosecutors to strengthen its case in this manner. 

61RP 17. Yet, when the defense argues for an equal opportunity 

to rebut this evidence, the State labels this effort "improper 

7 The State contends the Rafays were Pakistani and not 
Indian. Brief of Respondent, at 206 n.77. But Tariq Rafay was 
born in India. 98RP 16-18. Even Bellevue Detectives considered 
the Rafay family East Indian. 32RP 21. 



impeachment on a collateral matter." See Brief of Appellant, at 

223-24. 

The thoroughness of a police investigation is not collateral. 

See, g., Kvles v. Whitlev, 514 U.S. 419, 446, 115 S. Ct. 1555, 

131 L. Ed. 2d 490 (1995); United States v. Crosbv, 75 F.3d 1343, 

1346-47 (9th Cir. 1996); Commonwealth v. Revnolds, 429 Mass. 

388, 708 N.E.2d 658, 662 (1999). And it is certainly not collateral 

when the State plainly makes the issue a centerpiece in its case. 

The State argues the defense evidence was unnecessary 

because police "made no attempt to hide the fact that they quickly 

focused on Burns and Rafay as suspects in these murders" and 

that the detectives were immediately suspicious of the boys. Brief 

of Respondent, at 227. But detectives' early impressions were not 

the sole target of the defense impeachment effort. They sought to 

impeach the State's portrait of the investigation that followed - that 

police were so thorough they collected dryer lint, cookware, and 

doorknobs; they examined hundreds of hairs and fingerprints with 

no evidentiary value; and produced so many photos, diagrams, and 

other objects related to their efforts that the clerk had to label items 

with descriptions like 425FFFF. The defense had the right to rebut 



this with evidence that police never bothered to follow up on 

evidence inconsistent with its theory of the crimes. 

As defense counsel repeatedly pointed out, if admitted for 

impeachment, jurors would not be considering the evidence for its 

truth, k., that Mohammed Al Alab and his followers had 

successfully killed Tariq Rafay and his family with a baseball bat or 

that FUQRA was involved in the murders. Rather, its purpose was 

to demonstrate that police did nothing with the FUQRA tip and 

nothing with Douglass Mohammed's information despite the fact he 

was a reliable FBI informant with very specific information. 62RP 

98-1 01 ; 63RP 23-28; 70RP 4-21, 39-44. "[l]ndications of 

conscientious police work will enhance probative force and slovenly 

work will diminish it." Kyles, 514 U.S. 419 1-1-15. The State 

recognized and made great use of the first maxim at trial. It is still 

ignoring the second one. 

Defense counsel agreed jurors could receive a limiting 

instruction restricting their consideration of the evidence to this 

purpose. 70RP 42. When defending trial evidence it offered, the 

State's brief contains repeated references to the presumption jurors 

follow the court's instructions regarding consideration of evidence. 

See Brief of Respondent, at 351, 363, 368. But when, as here, the - 



defense seeks admission, the State loses all confidence jurors 

could have followed such an instruction. See Brief of Respondent, 

at 223 (calling this a "back-door" method of introducing "other 

suspect" evidence). 

The State claims the defense must identify "what specific 

testimony provided by [Detectives Thompson and Gomes] would 

be impeached" with their failure to follow-up on the Mohammed and 

FUQRA tips. Brief of Respondent, at 227. But defense efforts 

were broader than impeaching one or two police witnesses. 

Prosecutors had used an assortment of witnesses, over many 

days, to broadly portray the investigation as thorough and 

trustworthy, and the defense sought to rebut this extensive 

presentation and demonstrate bias. Thompson and Gomes were 

necessarily the means for presenting this evidence because they 

controlled the investigation. 

In a footnote, the State challenges the notion defense 

counsel truly sought to rebut the thoroughness of the investigation 

because counsel argued this theory before the State had presented 

any witnesses. Brief of Respondent, at 228 n.79. In fact, however, 

when this argument was first made, it was already clear to counsel 



that Judge Mertel was going to allow the State's investigation 

evidence. See 62RP 98-99. 

The State also cites three cases in support of its position - 

one from Washington and two from foreign courts. All three are 

easily distinguished. 

In State v. Rehak, 67 Wn. App. 157, 159, 834 P.2d 651 

(1992), the defendant was accused of murdering his wife. Division 

Two held that Rehak had no right to impeach the State's murder 

investigation with evidence it failed to pursue a tip involving an 

unidentified third party who had made threats against Mr. Rehak. 

Rehak, 67 Wn. App. at 163-164. Had Atif merely offered evidence 

that he had once been threatened by an unknown individual, he 

would not have had a right to present that evidence, either, since 

its probative value would not satisfy even a minimum threshold 

under ER 401. But law enforcement's failure to investigate detailed 

information, where there was a specific threat against the murder 

victim, plus knowledge of holdback evidence, is highly probative on 

the issue of thoroughness. 

In United States v. Patrick, 248 F.3d 11, 21-22 (1st Cir. 

2001), the defense sought to undermine the adequacy of the police 

investigation by questioning the lead detective on his failure to 



follow up on several tips suggesting other individuals might have 

killed the victim. There were several problems with this evidence, 

however. Many of the tipsters were anonymous and did not identify 

themselves, and often the tips involved only a person's first name, 

making follow up difficult. Patrick, 248 F.3d at 21. Moreover, the 

defense never established that police failed to investigate the 

information. The detective would have testified that although he 

did not specifically recall what action he took on each of the tips (it 

had been six years), it was his usual practice to follow up on every 

tip. Patrick, 248 F.3d at 23 n.lO. Not surprisingly, the Court of 

Appeals found this "speculative evidence" properly excluded under 

the federal equivalent of ER 401 and 403. Patrick, 248 F.3d at 23- 

24. 

Finally, the State relies on United States v. McVeigh, 153 

F.3d 1166 (10th Cir. 1998). McVeighJs lawyers sought to 

undermine the quality of the government's investigation in his case 

by demonstrating the FBI and ATF had failed to investigate other 

potential suspects once they focused on McVeigh. McVeiah, 153 

F.3d at 11 92. But there was no factual or legal basis for this line of 

questioning. Rather, reports demonstrated that federal agents 

actively pursued the leads and continued to do so well after 



McVeigh became the primary focus. McVeigh also failed to 

demonstrate how the evidence (even assuming factual support) 

would undercut the State's case at trial. McVeiah, 153 F.3d at 

1192. 

In contrast, there was significant factual support for Atifs 

claim: specific evidence, from a trustworthy FBI information and 

Seattle Police Detective, including holdback evidence from a group 

that had targeted Tariq Rafay for elimination. Moreover, unlike 

Atif's case, there is no indication in Rehak, Patrick, or McVeiah, 

that the government so prominently showcased the thoroughness 

of its investigation. This opened the door to contrary evidence. 

Under both theories - substantive evidence of another 

suspect or evidence undermining the State's portrayal of a 

thorough and reliable investigation - Atif had a constitutional right 

to present his evidence concerning Mohammed and FUQRA. 



4. MISCONDUCT BY SEVERAL WITNESSES DENIED 
RAFAY A FAIR TRIAL. 

a. Opinions On GuilWeracitv 

As discussed in the opening brief, there were eight 

comments on the boys' guilt or veracity. In combination, they 

denied Atif a fair trial. $& Brief of Appellant, at 155-162. The 

State argues these comments were harmless because Judge 

Mertel recognized they should not have been made, sustained 

defense objections, and instructed jurors to disregard them. Brief 

of Respondent, at 314-1 5, 326-328. 

The State fails to acknowledge that some comments cannot 

be fixed in this manner. State v. Copeland, 130 Wn.2d 244, 

284, 922 P.2d 1304 (1996); State v. Belnarde, 110 Wn.2d 504, 

508, 755 P.2d 174 (1988). Moreover, in dismissing the impact of 

these comments, the State does not distinguish among them. 

While acknowledging the "comments at issue here may have been 

improper," it deems all of them insignificant. Brief of Respondent, 

at 326-328. Some of the comments in particular, however, were 

very serious. 

Gomes' comments that instead of contacting his family 

about the loss of his parents and sister, Atif "was just chillin' with 



his buddyJ' and he "was watching videos, movies, he was reading" 

sent a clear message that in Gomes' professional opinion, Atif was 

not acting like an innocent son should. See 95RP 40; 96RP 210. 

These comments are no different in effect than those in State v. 

Haqa, 8 Wn. App. 481, 492, 507 P.2d 159, review denied, 82 

Wn.2d 1006 (1973), where a witness testified that the defendant's 

reaction to his wife's death was unusually "calm and cool." 

Gomes' testimony about the results of his lighting recreation 

test in the master bedroom was the most direct violation of the 

prohibition against opinions on guilt. Consistent with innocence, 

Atif explained that he discovered his father's body in the master 

bedroom. Describing the scene, he said he could see a large 

amount of blood on the wall and the head of the bed. Exhibit 72, at 

54-65; exhibit 78, at 2. There was evidence to support this. A 

Bellevue Police Officer confirmed the blood on Tariq Rafay's body 

and on the wall was clearly visible without enhanced lighting. 68RP 

1 35-37. 

Hoping to undermine Atifs version of events, Detective 

Gomes testified that he and others recreated the lighting in the 

room the night of the murders to determine whether Atif had 

"fabricated" his story. 95RP 66. Gomes then shared his opinion 



that Atif had indeed lied, testifying, "I don't believe he saw what he 

said he saw." 95RP 66. If there is any meaningful difference 

between this comment on Atifs guilt and the comments in carlin8 

(defendant had a "guilt scent") and Blackg (victim suffered "rape 

trauma syndrome"), the State does not explain it. Gomes offered a 

direct opinion on Atifs veracity on a major point. If Atif lied about 

this circumstance, if he did not discover his father's body after the 

murders, he was guilty. Jurors would have interpreted Gomes' 

remark as intended. 

b. Violations Of Motions In Limine 

Similarly, some violations of the court's in limine rulings were 

particularly egregious. Those involving Detectives Gomes and 

Thompson stand out. 

Judge Mertel granted a defense motion to preclude any 

testimony about the boys' involvement in criminal activities. CP 

2423. Yet, both detectives - aided by prosecutor Konat and his air 

quotations - implied that Atif andlor Sebastian had a history of 

8 State v. Carlin, 40 Wn. App. 698, 703, 700 P.2d 323 (1985), 
overruled on other grounds by Citv of Seattle v. Heatlev, 70 Wn. 
App. 573, 854 P.2d 658 (1 993), review denied, 123 Wn.2d 101 1 
(1 994). 

State v. Black, 109 Wn.2d 336, 348, 745 P.2d 12 (1 987). 



criminal conduct. Every time either detective was asked to confirm 

the boys had no criminal convictions, they emphasized (under the 

guise of clarification) that the focus was merely "convictions" as 

opposed to any other criminal conduct. 95RP 106; 101 RP 21-22; 

102RP 4-5, 10. 

The State appears to blame defense counsel for this 

evidence. See Brief of Respondent, at 348-49 ("It was the defense 

attorney who chose to pursue the inquiry."). But defense counsel 

did nothing to elicit this crafty testimony. On direct examination, 

the State had Gomes confirm that he went to British Columbia to 

investigate "whether the boys were involved with law enforcement 

in a negative way." 95RP 60. Unfortunately, there was no follow 

up question making it clear neither boy had a criminal conviction. 

95RP 63. 

On cross-examination, defense counsel attempted to 

replace ambiguity on this point with clarity, simply asking Gomes to 

confirm the boys had no convictions. Although the question only 

called for a one word answer - "correct" - it was Gomes who 

converted this into an opportunity to sully the boys by clarifying he 

was only conceding there were no formal "convictions." 95RP 106. 

And defense counsel certainly had nothing to do with the 



subsequent exchange between prosecutor Konat and Detective 

Thompson, where Thompson took his cue from Konat's air quotes 

and reemphasized he was only conceding an absence of 

"convictions" and nothing more. 101 RP 21 -22; 102RP 4-5, 10. 

The State points out that jurors did not know the precise 

nature of the other criminal activities. Brief of Respondent, at 349. 

This is true. But this does not diminish the prejudicial effect. 

Jurors were left to their imaginations to decide what other crimes 

two boys now charged with three counts of aggravated murder may 

have committed. Defense counsel offered two suggestions, either 

one of which would have cured the problem. First, counsel sought 

to elicit that the boys had no criminal charges, either. 102RP 4-6. 

Second, counsel asked the court to instruct jurors they should not 

infer from the State's witnesses or prosecutor Konat's conduct that 

the boys had engaged in any criminal behavior. 102RP 10-1 1. 

Both requests were denied, leaving jurors free to assume the worst. 

102RP 10-1 1. 

The other most serious violation occurred when Detective 

Thompson improperly undermined all evidence concerning Jesse 

Brar and the Dosanjh group. The court made it clear this 

information was off limits. 143RP 80-83. Yet, during his 



examination by the State, Thompson told jurors the Dosanjh group 

limited its activities to drug trafficking and, in any event, the group 

had disbanded prior to the Rafay murders. 144RP 44, 47. 

The State dismisses the notion of prejudice by once again 

pointing out the remarks were stricken. Brief of Respondent, at 

350. But this testimony undermined a critical component of the 

defense case. Jurors did not know Thompson's remarks were 

based on hearsay. Nor did they know that a defense investigation 

of the Dosanjh group revealed contrary information. See 136RP 

80, 93. Jurors perceived that a trained police detective had 

confirmed the Dosanjh group had nothing to do with the Rafay 

murders, once again leaving Sebastian and Atif as the only 

suspects. This is not the type of information cured by an instruction 

telling jurors to simply forget it ever happened. This was a blatant 

effort to improperly undermine the defense case. 



5. PROSECUTORIAL MISCONDUCT ALSO DENIED 
RAFAY A FAIR TRIAL. 

a. Konat Compares Atif and Sebastian To Islamic 
Terrorists Who Beheaded an American 

The State offers several reasons this Court should overlook 

this flagrant misconduct. None are persuasive. 

First, citing State v. Borboa, 157 Wn.2d 108, 135 P.3d 469 

(2006), the State points out that prosecutors may refer to the 

horrible nature of a crime. Brief of Respondent at 354, 357-358. 

This is literally true. In Borboa, the Washington Supreme Court 

rejected an argument the prosecutor had engaged in misconduct 

by describing a crime as "horrible" during closing argument. 

Borboa, 157 Wn.2d at 123. Had Mr. Konat said "this was a horrible 

crime," he would have been on firm ground. Instead, he compared 

the boys to terrorists who filmed the beheading of an American 

civilian. 

Second, the State points out that the defense refused a 

curative instruction. Brief of Respondent, at 354. Citing State v. 

Swan, 114 Wn.2d 613, 790 P.2d 610 (1 990), the State argues that 

counsel's failure to request an instruction means counsel did not 

honestly feel the argument was prejudicial. Brief of Respondent, at 

362. In making this argument, the State forgets that defense 



counsel moved for a new trial based on this remark. See 148RP 

124-25. And because counsel moved for a new trial, Swan 

supports the defense, not the State. 

In Swan, defense counsel failed to object to a remark 

challenged on appeal. In finding the remark harmless, the 

Supreme Court said: 

in order for an appellate court to consider an alleged 
error in the State's closing argument, the defendant 
must ordinarily move for a mistrial request a 
curative instruction. The absence of a motion for 
mistrial at the time of the argument stronglv suggests 
to a court that the argument or event in question did 
not appear critically preiudicial to an appellant in the 
context of the trial. . . . 

Swan, 114 Wn.2d at 661 (emphasis added). That defense counsel 

moved for a mistrial at the first opportunity in Atif's case 

demonstrates counsel correctly perceived the misconduct as 

"critically prejudicial." He also recognized this was one of those 

acts that could not be cured with a jury instruction. 

Third, the State notes that after Konat tainted the trial with 

his comparison to violent Middle-Eastern terrorists, defense 

counsel referred to the North Korean Government's 1968 seizure of 

the USS Pueblo. Brief of Respondent, at 357. The State's 

discussion of this is little more than a passing notation. The State 



does not contend this somehow justified Mr. Konat's prior 

statements. Nor could it. Defense counsel's point was simply that 

things are not always as they initially appear. North Korea had 

required captured sailors to confess to spying. They did so, but the 

confessions were false. See 150RP 11. There was nothing 

objectionable about this argument. It bears no similarities to 

Konat's misconduct. 

Fourth, the State argues Konat's discussion was "brief' and 

at the very beginning of a very lengthy closing argument. Brief of 

Respondent, at 354-55, 362. But the discussion was not brief. 

When Konat began comparing the boys to terrorists, defense 

counsel interrupted with an objection. Apparently emboldened 

when the judge overruled the objection, Konat continued at length 

with the comparison. See 148RP 37-38. Moreover, jurors were 

more likely to remember this stunning comparison coming as it did 

at the very beginning of argument rather than somewhere in the 

middle. 

Finally, the State points out that although the rest of Atif's 

family was Muslim, Atif was not. According to the State, this 

diminishes the prejudicial impact of Konat's statements. Brief of 

Respondent, at 358. But Konat's comparison would be outrageous 



regardless of Atifs family background. That Atif comes from a 

country associated with violent extremism, however, makes the 

misconduct even worse because it increases the odds jurors would 

associate him with well-known, despised terrorists. That Atif is not 

a practicing Muslim is beside the point. 

Jurors were instructed that the attorneys' remarks, 

statements and arguments were intended to help them understand 

the evidence and apply the law. CP 3152. When Judge Mertel 

overruled the defense objection to Mr. KonatJs unfavorable 

comparison between the boys and Middle-Eastern terrorists, telling 

jurors "this is argument,'' he signaled to jurors they were free to 

consider the comparison when evaluating the case. This lent an 

aura of legitimacy to the misconduct. State v. Davenport, 100 

Wn.2d 757, 764, 675 P.2d 1213 (1984). Given that the trial court 

legitimized the prosecutor's argument, its general instruction to 

"[dlisregard any remark, statement or argument that is not 

supported by the evidence" could not cure the prejudice. 

This was serious error, and nothing short of a mistrial was 

sufficient. 



b. Discrediting Jennifer Osteen 

The State argues Konat's improper reference to 

Osteen's sobriety was harmless because Osteen was 

unimportant to the State's case. Brief of Respondent, at 

369. Mr. Konat did not see it this way; he was willing to 

violate well-established rules to undermine her credibility. 

Osteen confirmed that Bellevue Police were biased 

against the boys and interpreted all evidence in a manner 

consistent with that bias. Bellevue police challenged her 

recollection of when the boys arrived at Steve's Broiler and, 

although still very early in the investigation, told her the boys 

had killed three people. 144RP 100-01. Moreover, Bellevue 

Police believed that Sebastian had showered right after the 

murder and immediately before leaving the Rafay home for 

Steve's Broiler. Regardless of whether Sebastian had 

showered earlier that same day, Osteen's description of 

Sebastian as "grubby" was problematic. See 144RP 83. It 

was inconsistent with Bellevue's version of events. 

This reference to evidence outside the record was 

another act of misconduct that could not be fixed by Judge 

Mertel simply telling jurors to forget what they had heard. 



c. Konat Shares Recent Death of His Father 

Citing a case from Arkansas, the State argues it is not error 

for a prosecutor to share the death of his father with jurors. Brief of 

Respondent, at 372 (citing Price v. State, 365 Ark. 25, 223 S.W.3d 

817 (2006)). Whatever the law in Arkansas, in Washington 

prosecutors may not refer to matters outside the record. Belgarde, 

11 0 Wn.2d at 507-08. 

Moreover, Price is easily distinguished. In Price, the 

prosecutor revealed the death of his father during the sentencing 

phase of the case; it was not used during the guilt phase. Price, 

223 S.W.3d at 826. Moreover, the Arkansas prosecutor did not 

use the experience as a divisive tool to separate those who 

suffered a similar loss and grieved appropriately (Konat and jurors) 

from individuals like Sebastian Burns and Atif Rafay. Rather, he 

simply noted that sitting in jail for the rest of one's life - a sentence 

Price faced - paled in comparison to losing a loved one, as he had. 

Price, 223 S.W.3d at 821, 826. 

The State also contends that the defense invited Mr. Konat's 

argument. Brief of Respondent, at 373. Specifically, the State 

points out that during the defense closing, counsel referred to 

personal experiences with eyeglasses, young children who are 



afraid of the dark, and a conversation he had with a friend about 

jurors' biases. Brief of Respondent, at 370-71. The State did not 

object to any of these remarks - likely because they did not draw 

on jurors' passions or prejudices. Nor did they create an "us" 

versus "them" dichotomy. Judge Mertel did not think defense 

counsel's innocuous remarks justified Mr. Konat's misconduct. He 

had precluded any mention of this personal matter and made no 

finding that Konat's argument was a fair response. 150RP 205-07. 

Jurors are free to consider their own life experiences during 

deliberation. They are not free to consider the prosecutor's 

personal experiences, particularly when they align jurors with the 

prosecution and against the defendants based on a shared 

experience. In combination with the other misconduct, this also 

warrants a new trial. 



C. CONCLUSION 

The Fifth and Fourteenth Amendments to the United States 

Constitution prohibited use of Sebastian and Atifs coerced 

statements at trial, defense counsel was ineffective for permitting 

jurors to learn that the death penalty was not an option, Atif was 

denied his right to present a defense, and recurring misconduct 

denied Atif a fair trial. For the foregoing reasons, and those 

contained in Atif Rafay's opening and supplemental briefs, his 

convictions must be reversed. 
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699; Protko v. The King, 66 D.L.R. 340, 37 CM. C.C. 109, 63 8 C . R  
226; R. v. Totsin, 13 Ur. App. R. 89, apld; Surclcey v. The Ktng, [19271, 
4 D L R .  246, S.C.R. 436. 48 Can. C.C. 97, reid to. 

APPEAL by accused fmm a judgment of the Quebec Court 
of King's Bench, Appeal Side, 93 Can. C.C. 55, 224, afhmhg 
his conviction of murder. Affirmed 

Hon. Lucks H. Gmdron, KC., for appellant, 
Noel Dorion, K.C., for respondent. 
ltixmm C.J.C. concurs with TASCHIDEAU J. 
KERWIN J.:-The f a t  statement has been treatsd by the 

majority of the Judges in the Courta below ss aanlpatory and 
I understand that that is also the view in this Court of my 
Lord the Chief Justice and my brother Taschereau. There is 
no doubt, however, that the statement affords a possible motive 
for the murder, and in my opinion that would be .sufficient to 
warrant applying the rule, if it existe, that once a person ia 
under a r m t  any statement given by him in answer to questions 
by those in authority is inadmissible unlm preceded by a 
proper warning. It was argued that mch a rnlc wns laid 
down by this Court in Guch v. The King, [1943], 2 D.L.R. 
417, S.C.R. 250, 79 Can. C.C. 221. Mr. Justice Taschereay 
who spoke for the majority in that case, is of opinion that the 
decision doea not apply but that is because, in his view, the 
first statement given by Boudreaa was exodpatory. For the 
r m n  given, I am, with respect, unable to concur and it there- 
fore beoomes necessary to consider the Bach decision. 

I believe it is agreed that it was wfficient for the disposition 
of that appeal to decide that the statement there in issue was 
given as a result of a threat and that the following statement, 
at  pp. 420-1 D.L.R., p. 225 Can. C.C., p. 254 S.C.R., was 
therefore mecevsary for the actual decision; "There iEl no 
doubt that when a person has been arrested, all. wnfesaiom 
made to a person in authority, as a result of questioning, are 
inadmissible in evidence, unless proper caution has been given. 
This nrle whiah is found in Canadian and British law is based 
on the sound principle that wnfessions must be h e  from 
fear, and not inspired by a hope of advantage which an ac- 
cused may expect from a pelpon in authority." 

T h i s  statement is couched in very broad terms snd, if read 
in its widest sense, would prevent, for instance, the placing 
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in evidence of any incriminating answers to questions put by 
a poIice oacer to a pewon amsted at the scene of a crime 
immediately after its commission. It has been oone- t o  
change the law ss it was considered to be prior k &I%,--by 
the Court of Appeal for Saakatchewa in R. v. scow, [lW] 
2 D.L.R. 248, 83 Can. C.C. 306, and by the dissenting Judge in 
the Court of Appeal in the present c a ~  and is redly the baeis 
of the appeal tu this Court. 
Again with great respect, I think it advisable tbat it should . 

now be stated clearly what this Court considers the law to be. 
My view is tbat it has not been changed from &at set out in 
Ibrahim v. The King, [I9141 kc. 599; and Prosko v. The Kiw 
(1922), 66 D.L.R. 340, 37 Can. C.C. 199, 63 S.C.R. 226. The 
fundnrnental auestion is whether a confession of an accused 
offered in evidence is voluntary. The mere fact that a warn- 
ing was given is not neuessarily decisive in favour of admimi- 
bility but, on the other hand, the absence of a warning ehould 
not bind the hands of the Court m to b cumpel it to rule out a 
statement. All the surrounding c i r c e c e s  must be i n v d -  
gated and, if upon their review the Court is not s a t s e d  of 
the voluntary nature of the admisaion, the statement will be 
rejected. Accordingly, the presence or absence of a warning 
will be a factor and, in many cases, an important one. 

In the present cam the acaueed gnvc a sceond statement in 
which is repeated the 'admissiom of his intimauy with the 
deceased's wife contained in the first Btatement but, in addi- 
tion, contained an admission of the slaJring. The second state- 
ment was made after a proper warning. The trial Judge 
admitted both in evidence and notwithstanding that he ad- 
mitted the h t  b a w c  of his view that it was exculpatory, I 
am not prepared to disagree with hie wndusion as  to aither. 
The police were not compelled to tell the accused specifically 
that notwithstanding hi first statement he was not obLiged 
to make another, and the 5ret contains nothing that is not 
incorporated in the latter. 

The appeal should be dismissed; 
T A E ~ H H ~ ~ ~ A U  J. :-The appellant Glaston Boudrean was chaw 

ed with the murder of Joseph Laplante, and on September 26, 
1947, he was found guilty and condemned to be hanged. This 
conviction was upheld by the Court of King's Ben04 h v i n c e  





told the whole story of how he killed Laplante. This eta% 
ment was typewritten by an employee of the police, and sworn 
to b y  Boudreau 

The learned trial Jndge ruled that these statements wew 
admhiile in evidence, and the majority of the Court of 
Appeal agreed with him. 
The law concerning the arluridility ul slatements made to 

pervoile in authority, h d s  its application only when t h ~  
etatementa are of an incriminating nature. The fh t  statement 
made by the appellant on June 2nd to Masme, was not in my 
opinion of that character, and nothing can be found in it, 
which directly or indirectIy tends to connect the appellant 
with Laplante's murder. In fact, Boudreau denied all partici- 
pation in the offence, by telling all that he had done in the 
couw of his hunting trip. Hk statement was exculpatory. 
The admission of his intimacy with Mrs. Laplante rnay at the 
most constitute a possible motive, but cannot in itself be con- 
sidered as evidence of d l t .  It does not ahow in the remotest 
way that the appellant was involved in Laplante's death. 

C o u d  for the appellant has cited the case of Back V- The 
King, [1943], 2 D.L.R. 417, S.C.R. 250, 79 Can. C.C. 221. I 
do not think that the preaent ease can be governed by that csse, 
where the accused had made confessions of an incriminating 
nature. The Court held that in view of the cimnmstances re 
vealed by the evidenc6, the accused was entitled to the same 
protection, before being questioned by a person in authority, 
as if he had been in custody. 

Aa to the second statement made on June Sth, it is said in 
the itisseating judgment of Bissonnette J. that it was a logical 
sequence of the first one, and therefore becamc ilicgd, not- 
withstanding the warning by the police officers. With due 
respect, I do not agree with this contention. I fail to sea any- 
thing in the first statement that could in any way influence the 
sewnd one, and %e an inducement for Boudreau to make it to 
the police. Boudreau spoke freely after having been warned, 
and I have no doubt that i t  is without fear and without a hope 
of advantage from the detectives, that he made the minutely 
detailed recital of thia premeditated crime'. The spontaneity of 
that part of the confession, dealing with the actual killing, 
establishes clearly its voluitary character, and this, with all 
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the other circ-ces shown at the triail, leaves no doubt in 
my &ill that the conclusions r d e d  by the learned trial 
Judge on the voir &el were right. 

I would dismiss the appeal. 
RAND J. :-The appellant Boudreau was convicted of murder 

and the point of dissent on which he cornea to this Court is 
the improper reception of two written stabments, the first 
containing an ( ~ M u n  of irrtiumy with the wife of the 
murdered man and the second, in addition to a repetition end 
an elaboration of the first admiasion, a full confemion of ths 
deed itself. At the time of making them he was being held 
under a coroner's warrant as a material witness. Them was 
no more than a mupicion against, him when in the first con- 
versation with police o&ers in which quwtiona were &ed 
hi he purported to detail his m~vementa on the two or three 
days before the death and admitted the intimacy. Having 
consented to make the statement in writing, a Jmtice of the 
Peace was summoned and the statemgnt made out, signed and 
sworn to by him Before the signing, the Justice read out the 
words of the mual warning which happened to be printed acrosa 
the top of the paper. Two days later, after a formal Warning, 
a further discussion took place with two oBmrs and while one 
of them was momentarily out of the room and after a reference 
had bean made to his mothcr, Bondreau suddenly burst out with 
the words "j'aime auhnt vous le dirc; a'& moi qui l'a tu8." 
Thie was followed by details. He then, as in the i h t  case, 
consented to have the statement put in writing, and a like 
course was followed as before. 

The objection is that the Grst oral admission, without warn- 
ing, of what, in my opinion, was, in the circmtances, an in- 
criminating f a t ,  nullified both statements ; that, having com- 
mitted himself so far, what followed was its compuLBive se- 
quence, unless, which was not the case, the warning on the 
second occasion had so specifically dealt with the previous 
statement as to dace  any effect that might then have remained 
on his mind. 

In support of this position, Gach v. The K h g ,  [1943], 2 
D.L.B. 417, S.C.R. 250,79 Can, C.U. 2 2 4 5  cited. Mr. Oandron 
argued that what wee formerly a rule of pmtice under which 
the trial Judge could and almost invariably did but was hot 
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as a matter of law. He was &n of the opinion that the in- 
admissibility of the first statement rendered the secohd inad- 
mkihle, as in his view, the appellant ought to have been point- 
edly warned that notwithstanding he had made the first state- 
ment he need not say anything. The question is therefore 
rai~ed as to whether or not, assuming the warning with reepect 
to the first statement to have been in6mfficient1 either statement 
wns thereby rendered inadmissible as a matter of law, even 
although the learned trial Judge, upon a consideration of all 
the relevant circumstances, was of opinion that in each instunce 
the appellant had spoken voluntarily. 

The governing principle is stated by Lord Sumner in Ibnchim 
v- me King, [I9141 A.C. 599 at pp. 609-10, as follows : "It 
haa long been established as a po~tive rule of English criminal 
law, that no statement by an acoused is admissible in evidence 
against him unless it is shewn by the prosecption to have been 
a voluntary statement, in the sense that it has not been ob- 
tained from him either by fear of prejudice or hope of ad- 
vantage exercised or held out by a person in authority. The 
principle is as old as Lord Hale. The burden of p m f  in the 
matter has been decided by high authority in recent times in 
Reg. v. Thompson, [I8931 2 Q.B. 12." 

At p. 613 Lord Sumner refers to the decision of the Court 
of Criminal Appeal in England in R. v. K ~ i g h t  $ T+e 
(1905), Cox C.C. 711, and quotes from the judgment of 
Channell J. at p. 713, where the latter said with respect to 
answers to questions put by a constable after arresting : " 'When 
he has taken any one into custody . . . . he ought not to question 
the prisoner . . . . I am not aware of any distinct rule of evi- 
dence that, if such improper questions are asked, the answers 
to thcm arc inrdmissible, but there is clear authority for eaying 
that the judge at the trial may in his discretion rcfusc to 
allow the answers to be given in evidence.' " 

On the same page Lord Summner refers to an excerpt from 
the judgment of Channell J. in R. v. Booth & Jones (1910), 5 
Cr. App. R. 177 at  p. 179, where the latter wid: " 'The moment 
you have decided to charge him and practically got him into 
custody, then, inasmuch as a judge even cannot ask a question, 
or a magistrate, it is ridiculous to suppose that a policeman can. 
But there is no actual authority yet that if a policeman dom 

Vol 94.1 BOUDEEAU V. THE ECLNQ- , 

ask a question it is inadmissible; what happens is that the 
judge ap i t  is not dvi~ahlc! to prm the matter.' " 

Lord Sumner concludesr "And of this Darling J., delivering 
the judgment of the Court of Criminal Appeal, observm the 
'principle was put very clearly by Chamdl J.' " 

Lord Sumner at p. 614 refers to this view of the law as "a 
'prulbable opinion' of the pment law, if it iu u t  actually the 
better opinion", although their Lordships say that the h l  
dedamtion as to the law on the subject should be left to the 
''revising functions of a general Court of Criminal Appeal". 

In R. v. Colpus, 119171 1 KB. 574, a decieith of the Court 
of Urirpinal Appeal in England, in: delivering the judgment 
of that Court Viscount Reading C.J., said at 579: ''We do not 
propose to say more in this case then that the principle laid 
down in Reg. v. Thmpsm, [I8931 2 Q.B. 12, and approved . 
in Ibrahim v. Rsq  [1914] A.C. 599, is the principle whiah is 
to be applied in .the present case." 

The case before that Court involved statements made by 
the appellants behre a Military Court of inquirg. Theae were 
admitted although there had been no warning, the Court being 
of opinion that on all the evidence they were v o l u n w  state- 
ments. 

In the following year in R. v. Voisin, 119181 1 K.B. 535 
again a decision of the Court of Criminal Appeal, the appellant, 
in raponse to a request by the police, went to a police station 
where he made a statement which was taken down 'in wridng. 
He wart then asked whether he had any objection to writing 
down certain words, and upon his stating he had no objeotion, 
he wrote them He was not cautioned at  any time. I t  was 
wntended at the trial that the words which he had written 
were inadmissible on the ground that the writing was obtained 
by the police without having h t  cautioned the appellant and 
while he wae in awtody. The writing wae, however, admitted. 
The Court followed the judgment of Lord Snmner in Zbrahirn's 
case. At p. 538 A. T. Lawrence J. said: "The question ati to 
whether a person has bean duly cautioned before the statement 
was made is one of the circumstances that muat be taken into 
consideration, but this is a circumstance upon which the judge 
should exercise his hcretion. It cannot be said as a matter 
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of law that the absence of a mution makes the statement in- 
admissible. '" . 

I do not think it possible to regard this case as other than 
a case of a statement obtained from a person in castody as' 
tbe result of questioning by the police and it was so dealt 
with by the Court. There is, in my opinion, no room for 
distinction whether there be one or more than one question 
asked. 

In 1922 the question came before thie Court in Prosko v. 
The King, 66 D.LP. 340, 37 Can. C.C. 199, 63 S.C.R. 226. 
QI that case the appellant was in the cnstody of two American 
detectives for the purpose of being brought before the Ameri- 
can immigration ituthorities. A warrant for his arrest on a 
aharge of murder had been issued in this country. 

The appellant was told by the immigration ofacers that they 
were going to take up his case with the United States immi- 
gration officials and have him deported to Canada, whereupon 
he said r "I am as good as dead if you send me there." U'pon 
the officers asking "why", he gave the statement which was 
in question. No warning had been given to him. The chid 
Justice, Idington, Anglin and Brodeur JJ., followed and ap 
plied the principle laid down in Zbrohim v. The King, R. V. 
Colpus and R. v. VoisC. In this case but a aingle question 
was asked. The cue was treated by all the membem of the 
Court as one of ~urswerv made to questions by persons in 
authority without a warning having been given. It was held 
that the evidence was admissible. The Court considered that 
the basic question to be answered was as  to whether or not 
the statement had been voluntarily made. At p. 347 D.L.R., 
p. 207 Can. C.C., p. 237 S.C.R., Anglin J. said: "The two 
detectives wem V ~ : ~ U I I B  H authority. The accused was in my 
opinion in the same plight as if in custody in extradition pro- 
ceedings under a warrant charging him with murder. No 
warning whatever wes given to him. 

" W e  these facts do not in themselves snflce to exclude 
the admissions, as Duff J. zapwars to have held in B. v. Kay, 
11904), 9 Can. Cr. Cas. 403, they iue undoubtedly circnm- 
stances which require that the evidence tendered to d l i a h  
their voluntary character ahodd be closely scmtinised." 

In Qach v. The Xing, [1943], 2 D.L.R. 417, S.C.R. 250, 79 

Can. C,C. 221, the appellant was charged with having unlaw- 
fully received certain ration books, knowing them. to have been 
stolen. Certain police offi.er~ called upon thf, appellant and 
told him that one Nagumki had stated that he had sold ration 
books to the appellant, that he could be pmecuted, md that in 
any event it would be better for him to hand them over. At 
the end of the conversation they told him that he' was to ac- 
oompany .them to the police barnwks to talk to an inspector. 
The inspector there told the appellant that he would, in all 
probability, be charged. He wm then asked certain questions 
and made certain answers. No warning was given. The ad- 
missibility of these answers was challenged 

Kerwin J., who delivered the judgment of himself and Sir 
Lyman P. Duil C. J.C., referred to Zbrahim v. The Kkg, I19141 
LC. 599, and Sacekey v. The King, [1927], 4 D.L.R. 245, S.C.R. 
436, 48 C h .  C.C. 97, and held the evidence inadmissible as 
having been made after appellant had been told by the police 
that it would be better if he made a statement. 

The judqneut of Taslchereau J., with whom Rinfret J., as he 
then was, and Eudson J. agreed, reached. the same result. The 
judgment of the majority i baaed upon the judgments in Reg. 

. V. Thompson, [I8931 2 Q.B. 12, R. v. Knight & Thayre, 20 
Cox C.G. 711, Lewis v. Hawis (1913), 2& Cox C.C. 66, and 
R. v. Crowa & Nyersmugh (1917), 81 J.P. 288. 

As already mentioned, the first two of the above four auth- 
orities are referred to by Lord Sumner in Ibrahjntr.s case. In 
Reg. v. Thompm there is no suggestion that any warning had 
been given. The statement, however, was not rejected on that 
ground but on the ground that the Crown had not satisfied 
the burden resting on it of establishing that the statement 
had been made voluntarily. That i s  811 that the case is cited for  
by Twhereau J. Had the mere la& of warning been regarded . 
ss rendering the statement inadmissible, the strong Court which 
decided Reg. V. Thompson, would undoubtedly have said so. 
They did not. 

Again in R. v. Knight Thyre, MI Cox C.C. 711, the state- 
ment which the Crown tendered had in fact bean preceded by 
a warning. It is not therefore in itself a decision as to ad- 
missibility or inadmissibility where no warning is given. T a d -  
ereau J. quote8 from the reasons for judgment of Channel1 
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before whom the statement was signed and appellant pledged his 
oath thereto. 
The learned trial Judge admitted the first statyekt  in evk 

dence because, in his opinion, it did not impliwk the appellant 
but was rather exculpatory in character. I t  did contain an 
alibi and an admiasion that appellant owned a .12 gua The 
greater part, bowever, described his relations with Mia. Laplante, 
from wbich the jury might well find the motive that prompted 
the murder. In this aspect the statement implicated the appel- 
lant in the commission of the offence. 

"If you have acta seriously tending, when rea~ozutb1y viewed, 
to estiibhsh motive for the comrni&on of a crime, then there 
can be no doubt that such evidence is admissible, not merely to 
prove intent, bat to prove the fact aa well": Per DUE C.J.C. in 
R. V. Bwbow,  [I9391 1 D.L.R. 65 at p, 67, 71 Can. C.C. 1 at PP.' 
19-30, [I9883 S.C.B. 466 at p. 469. 

See also Lord Atkinson in R, v. W, [I9111 A.C. 47. 
Then when both statements are read together the alibi is but 

a contradiction of his subscqucnt confewion and ta that extant 
is evidence that would be prejudicial to the appellant should any 

question of credibility arise in the mind of the jury. The learn- 
ed trial Judge, with respect, misdirected h i e l f  aa to the sig- 
nificance of this statement as evidence against t h ~  appallant. 
On lZuxsdtrY evening Marme and Oggier again had the ap- 

pellant, who was still under arrest, brought into the former's 
oEce, ". . , de voir s'il 6tait d&cid4 de nous donner d'autres 
informations . . . pame que je voyais que ea prwmiBre diklarzc 
tion 6tait pas wmpDte." 

The important issue the learned t~ial Judge had to determine 
wwl whether Lhe cu~lfessiou "J'aime antant vow le dire, c'est 
moi qui l'a tui", made to Oggier was free and volwltary within 
the meaning of the authoritiw. These words are not in the 
written statement that followed. I t  is, however, what led up to 
the making of th$ confession that is vital in determining the 
issue, was it freely and voluntarily made. Tf in determining 
whether a confesuiun is freely 4 vulubrily mude the trial 
Judge doea not misdirect h i d  in law his finding &odd be 
accepted by an Appellate Court. I t  appears that in this case 
the learned trial Judge, apart from hia misdirection with regard 
to the first statement already dealt with, has misdirected himself 
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in not considering the warning as given in relation t o  all the 
circumstances leading up to the makin of this confession, in- 
cluding those before as well as th after the warning was 
given, and particularly as to wh 2 r, under all the circum- 
stances, the effect of the warning as given had not been destroy. 
ed. It is the sufficiency of the warning under all the ciremn-. 
R ~ ~ ( . R R ,  the association of or connection *between the two 
statements and the effect of the questions asked 'that a? raised 
in the dissenting opinion of Bissonnette J. 

The oftquoted statement ~f the 'law by Lord Sumner in 
Zbrahim V. The K&gj [19&4] ' A.C. at pp. 609-10, reab 
follows ; "It has long been establied as a .positive. rule of 
English criminal law, that. no statement by an .acewed is ad- 
misfiible in evidence against him nnlm it is shewn by the prose- 
cution to have be& 'a v h t a r y  stateuient, in the sense that i t  . 
ha$ not been obtained from him either by fear of prejudice-or 
hope of advantage aqrekd or held out by a person in author- 
ity. The principle is as  old es Lord Eale." 

In the l8ralCim case the accused was in custody when Major 
Barrett came up to him and without any thought of a prosecu- 
tion asked: "Why have you done such a senseless act?", to 
which the accused replied: "Some three or four days he has . 

been abusing me ; without a doubt I killed him. " Nothing more 
was said and no warning or caution had been .given. This 
confesgion was held to have been freely and voluntarily'made 
and therefore admissible. In this connection it is important 
to observe the remarks of Lord Sumner relative to the que~tian ' 
as asked [p. 6081 ; "In truth, except that Major Barrett's words 
were formally a question they appear to havo'been indiotinguish- 1 

able from an exclamation of dismay on the part of a humane 
officcr, aliko concerned for the podtion of the accused, the 
fate of the deceiiaed, and the credit of the re-t and the 
service. " 

In B. v. Vvisin (1918), l3 Or. App. R, 89, no warning was 
given and yet the evidence was admbible. There the murdered 
party had mt been identified. The police Lrwl p a d  wa- 
taining a portion of the re& on whiih appeared the worda 
"Bladie Belgiam". 8everal pemns,. including the accused, 
were held for questioning. At the request of the police the 
accused wrott. the worde "Blsdie Belgism" in handwriting 







fore the learned trial Judge in greater detail. & Chid Jwtiee 
Anglin stated in Sankey Y. The Kiag, supra: "We think that 
the police officer who obtained that ~tatement ahould have fully. 
&dmd all that took place on ehch of the oceaaiom when.he 
' interviewed' the prisoner. ' 

 he learned trial Judge. in proceeding lbd.that the (3rowi1 
had discharged the onw of pro@ and d l i s h e d  that the state- 
mait wwns freely and voluntarily made without these f t y h r  de- 
tails, in particular 'the quistions asked, the incidents smunding 
the showing of the equipment used m. the commi6sion of the 
murder, as well rn all 'the other incidents of that half hoar, con- 
stituted a failure to direct himself 'as to that caution and care 
with which evidence in such cages ahodd be smuthized. 

The appeal should be allowed and a new trial dbxted. 
LOCKE J. concuns with KEUOOK J. 

A p p d  W s s d  

REX v. SCOTT. 
Ontario Oourt of Appeal, Robertson U.J.O., lA4dluw and 

AvJeswwth JJ,4. Kurcl 38, UP. 
Trial 111. B--UnlanPd wounding-Cr. Code, IS. 273--Intent-Suffi- 

clencj of charge-Failure to objecbEffect- 
Where in his charge to the Juty on a charm of unlawful wound- 

ing with lntent to do grieyous badlly harm, the t r i l  Juda omit- 
ted 40 put the puestion of intent to the jury, held, on appeal, that 
there beiag no reason for doubt a8 to the intent of the sttackm 
and no Question raised in m-d to it or objectfon made to the 
Judge's charge, the appeal should be dlsmiaeed. While in a 
criminal case a failure to object at the proper time does not pre 
elude the quesuon being raised on appeal. thia is not the cam 
where, as here, the objection sought to be taken la wholly technical 
and of no subetanca. 
O w  Judicially Noted: R. v. Unton, 33 Con. C.C. 97, [EM91 O.R. 

100, diet&. 

h by accused from conviction and leave .to appeal from 
sentence on a charge of unlawful wounding contrary to s. 273 
of the Or. C&. Affirmed. 

8. A, Maa'n, K.C. and 6, B. Bagwen, K,C., for a p p W t .  
T. P. '.westell, KC., for the Crown. 
The judgment of the Court was delivered by 
R~BEBTSON C.J.O. :-This is an appeal from the conviction of 

the appellant on his trial before His Honour Judge Fuller and 

a jury, in the (3eneral Sessions of the Peace of the County of 
WcIlnnd, on Dcccmber 11, 1948, on the charge that he did, on 
June 24, 1948, at  the Township of Wainfleet, in the County of 
Welland, with intent to do grievous bodily barm, qnlawfdly 
wound Clodmim Beandin, Charles Gtervais and John Miasen, 
contrary to a. 273 of the Cr. Code. 

In the early morning of June 24, 1948, and bdor: daylight, 
Clodmire Beaudin, Charles .Uervais and John Miaeen, with 
others, were being taken by motor truck along certain highwaya 
in the County of Welland, with the intention of being employed 
upon a vessel then paasing, or expected to pam, through the 
Welland Canal, when they were waylaid and set upon by a 
body of men armed with cluba, and forcibly taken uut of the 
motor vehicle in which they were travelling, and severely beaten 
by the men who had waylaid them. The appellant was con- 
victed as one of the persons who waylaid the men travelling in 
the motor truck to join the vessel. 

There is no room for doubt of the oconrrence of the offenoe. 
The appellant says that he was not concerned in the attack on 
these men, and wad not at the place where it occurred at the 
t h e  of the offence, but was at a place eome miles diatant. This 
defence was supported by his own evidence and the evidence of 
several other witneaees. For the Crown, there was the evidenoe 
of two of the men who were in the-party of men being tram- 
ported by motor truck to join the vemel, and who gave evidenca 
that the appellant was one of their attackera. 

The trial Judge very carefully charged the jury in respect 
to the evidence of identifieation, and that the jury considered 
the question of identification with care appears from the fact 
that another accused person tried with the appellant, and as 
to whom the evidencct of identifiaation was not sa alear, was 
acquitted. I t  was a matter for the jury to determine whether 
they should accept the evidence of identity given by the wit- 
nesses for the Crown, o r  the evidence of the witnew for the 
defence who said tbat the appellant was elsewhere at the time 
of the offence in quation, 
The jury having found the appellant guilty, and there being 

snbstantial evidence to support their finding, it is out of the 
question that this Court should interfere with that hding. 

In  the course of his charge to the jury the learned trial Judge 
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88 PERSONS IN AUTHORITY 

police and by Lcbedoff with their acquiescence, and proved that the 
confessions were voluntary in the legal sctlse. Tbc fact that those hopes may 
haye been arouscd, in part, indirectly is no answer: sec R. V. De MesquI~o;~ R. 
v. Murakami." 

Nor is it any answer to say that the confessions were mainly induced by 
other influences that would not vitiate them. On& it is estabLshed that the 
improper influence may have been a material inducement, it cannot be said 
llut the wnfcssions bavc been proven to bevoluntary, and they must therefore 
be e~cluded.3J 

Bird and Wilson JJ.A. disagreed and found no evidence that Lebedoff 
was in any way a person in authority. However. it is clear from the report 
that the majority accepted the trial judge's rejection of the evidence of the 
accused and his co-accused on the basis of credibility. 

I t  may therefore be said that a person who accompanies the police - 
friend of the prisoner though he may be - may, by the actions of himself 
or those who are with him, assume, in law, the status of a person in 
authority. 

PRESENCE OF PERSON IN AUTHORITY 

What about the mere presence of a penon in authority? 
As Phipson points out, "a confession made to but not induced by a 

person in authority or someone in his presence ie admissiblen.J6 In an 
earlier edition, the author had added that, conversely, "a confession 
induced by, though not made to, such a person will be rejected".17 This 
proposition was dropped in subsequent editions, but it would still appear 
to be basically sound. 

For instance, in R, v. Emele.38 a personunder arrest freely confessed to 
a friend. At the voir dire, the defence succeeded in showing that, a t  the very 
time the confession was made, the accused was under duress from the 
police, though no officerwas physically present at the time. Thecourt came 
to the conclusion that the confession was free and voluntary and therefore 
admissible. 

However, chances are that the court would have reached a different 
conclusion had a person in authority actually been present when the 
confession was made. Thus, in the old case of R. v. Luckhurst,Jq it was held 

33 (1915). 24 C.C.C. 407 (B.C. C.A.). 
34 (1951). 100 C.C.C. I77 (S.C.C.). 
35 119603 1 C.C.C. at 132. 
36 Phipson on Evidence, 12th cd. (1976), para. 806. 
37 9th cd. (19n), pars. 268. 
38 (1940). 74 C.C.C. 76 (Sark. C.A.). See also p. 169, @fro. 
39 (1 853). 6 Cox C.C. 243. 

PRESENCE OF PERSON IN AUTHORITY 09 

that "one who puts questions to an accused in the presence of a prosecutor 
is a person in auihority". This view is not unreasonable, since the very 
presence of a police officer, prosecutor or private complainant induces an 
atmosphere prejudicial to the accused - an atmosphere less favourable 
than mere detention which, in itself, will not exclude confessions given to 
persons not in authority. A fellow prisoner. therefore, who urges an 
accused to confess, will not be considered a person in authority so long as 
he does not do so in the presence of guards." And even where a fellow 
prisoner h s been instructed by police to "keep his ears open" and to repeat 
whatever t 1 c accused may say, the confession will still be received?' 

In Canada, the principle established by Luckhursr. supro, was 
reaffirmed in 1915, when it was held that the master of a servant, when 
accompanied hy a policc constable, becomes a person in authority, 
presumably with respect to all offences, and eot merely those committed 
against him or his h o ~ s e h o l d . ~ ~  

This principle is also illustrated in R. v. Bahrey.4J where the accused's 
father, in the prescncc of a policeman, said to his son: "You had better tell 
everything." He also promised to engage a lawyer and to look into the 
circumstances to sce whether anyone else had induced the accused to 
commit the murder with which he was about to be charged. Rahrey 
confessed, but the statement was admitted since the language used by the 
father, whenconsidered as a whole, did not constitute "such a threat, on the 
one hand, or promise, on the othern, as would have vitiated the confession. 

On the other hand, where a relative becomes the "willingagent" of the 
police, the result may be different. This is illustrated by a recent American  
caseM where the facts were as follows: 

During the third week of trial, the People called a witness, one Barbara 
Rozell, a sister of defendant, Carol Taylor. Her testimony as to direct 
conversations with her sister, andalso based upon her eavesdropping on a 
tclcphone call between both defendants, cot~ld have been considered.by the 
jury as being extreme1y prejudicial to defendants, which in addition to 
testimony from other witnascs, of no small value, could very well have been a 
solid factual base, although entirely circumstantial, upon which a guilty 
verdict might have been voted by the jury. 

Nevertheless, during the direct examination by the People of the 

40 For a conlrary view, sec R v. Parker (1861). 8 Cox C.C. 465. 
41 R. v. adfrs (1946). 86 C.C.C. 9 ( A J ~ .  c.A.). 
42 R. v. De Mcsquito (1915). 24C.C.C. 407 (B.C. C.A.).Saalso R. v. Moore(1852). 5 Cox 

C.C. 555. 
43 [I9341 1 W.W.R. 376 (Sask. C.A.). See also R. v. Cleary (1963). 48 Cr. App. R. 116 

(C.C.A.), and R, v. Moore (1972). 36 Cr. App. R. 373 (C.A.). 
44 N. Y. v. ToyIur (1978). fndidmenl No. 1833176. Superne Court nf New Y ork, County of 

Quans. 1 am indebted to Justice Harold Hyman for a transcript of the proceeding. 
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excluding evidence suggesting that victim might have been killed by third party - 

Whether evidence should have been admitted- Whether sufJicient connection between 

thirdparty and crime. 

Significant circumstantial evidence linked the accused to the murder of his 

aunt. To obtain additional evidence against him, the police began an undercover 

operation. Several officers, posing as members of a criminal organization, worked at 

winning the accused's confidence. To encourage him to talk about the murder, they 

suggested that they could use their corrupt police contacts to steer the murder 

investigation away from him. The accused eventually confessed his involvement in 

the murder. At no time was he aware of the true identities of the undercover officers. 

After a jury trial, the accused was convicted of first degree murder. The trial judge 

ruled that the accused's inculpatory statements to the undercover officers were 

admissible, holding that the undercover officers could not be persons in authority and 

that no voir dire on voluntariness was necessary. She also ruled that evidence of the 

possibility that a third person might have committed the murder should be excluded, 

finding that there was insufficient evidence of a link between the third party and the 

murder. A majority of the Court of Appeal upheld the rulings and the accused's 

conviction. 

Held: The appeal should be dismissed. 

To ensure fairness and to guard against improper coercion by the state, 

statements made out of court by an accused to a person in authority are admissible 

only if the statements were voluntary. The question of voluntariness is not relevant 

unless there is a threshold determination that the confession was made to a "person in 
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authority". A "person in authority" is generally someone engaged in the arrest, 

detention, interrogation or prosecution of an accused. Absent unusual circumstances, 

an undercover officer is not usually viewed, from an accused's perspective, as a person 

in authority. In this case, the accused failed to discharge the evidentiary burden of 

showing that there was a valid issue for consideration, namely, whether, when he made 

the confession, he believed that the person to whom he made it was a person in 

authority. The accused believed that the undercover officers were criminals, not police 

officers, albeit criminals with corrupt police contacts who could potentially influence 

the investigation against him. Where, as here, an accused confesses to an undercover 

officer he thinks can influence his murder investigation by enlisting corrupt police 

officers, the state's coercive power is not engaged. The statements, therefore, were not 

made to a person in authority and a voir dire on voluntariness was unnecessary. [34- 

451 

Evidence of the possible involvement of a third party in the commission 

of an offence is admissible if it is relevant and probative. The evidence is relevant and 

probative if there is a sufficient connection between the third party and the crime. 

Here, the trial judge made no error in excluding from the jury the theory that P might 

have killed the accused's aunt. With respect to motive, P's threats against the victim 

relating to drug dealings were not sufficiently connected to the murder. The threat 

incident took place over a year before the murder and there was no evidence that P 

contacted the victim after this incident. In addition, the victim had stopped selling 

drugs eight months before she was murdered. The other two possible motives relied 

on by the defence were based on speculation, not evidence. On the issue of 

opportunity, while P was released from remand three days before the victim was 

killed, this opportunity evidence, standing alone, is an insufficient link between P and 
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the murder. Similarly, absent some connection to the murder, the evidence of P's bad 

character and propensity for violence is inadmissible. [46-611 
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ABELLA J. - The appellant, Cory Grandinetti, was convicted of first 

degree murder following a jury trial. There are two issues arising out of the trial that 

form the basis of this appeal. The first is whether inculpatory statements made by the 

accused were properly admitted without holding a voir dire to determine their 

voluntariness. The statements were made by the accused to undercover police officers 

pretending to be members of a criminal organization. The second is whether evidence 

that a third party might have committed the murder should have been admitted. In my 

view, the trial judge did not err in connection with either issue, and the appeal should 

be dismissed. 

I. Background 

Connie Grandinetti was Mr. Grandinetti's aunt. She was found dead in a 

ditch outside Fort Saskatchewan on April 10, 1997. She had been shot twice in the 

back of her head at close range. 

Significant circumstantial evidence linked Cory Grandinetti to the murder. 

In July 1996, Connie Grandinetti hired a lawyer to enforce payment of child support 

from her ex-husband Jeff Grandinetti, Cory Grandinetti's uncle. On January 15,1997, 

her lawyer applied to the court for arrears of $1 2,000 and ongoing child support of 

$1,000 per month. Jeff and Connie Grandinetti were unable to reach a settlement and 

the child support action was adjourned until April 18, 1997, eight days after the 

murder. 
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4 At the end of February 1997, Jeff Grandinetti asked a friend to lend him 

$10,000. He travelled from Edmonton to Calgary to pick up the cash. 

Cory Grandinetti told his ex-girlfriend in March 1997 that his uncle Jeff 

Grandinetti wanted Connie Grandinetti killed. He also told her that his uncle had 

obtained the money, and that he, Cory, planned to kill his aunt with an overdose of 

heroin. 

On April 4, 1997, Cory Grandinetti travelled to Calgary. He was carrying 

two vials of heroin and a gun. On the evening of April 9, 1997, he borrowed his 

grandfather's truck and said he was going to visit his Aunt Diane. Instead, he picked 

up Connie Grandinetti at approximately 8:00 p.m. in front of her apartment building. 

He is the last known person to see her alive. 

7 In July 1997, with few leads to investigate but suspicious that Cory 

Grandinetti was involved, the RCMP began an undercover operation, Project 

Kilometer, in an attempt to obtain additional evidence against him. Several police 

officers posed as members of a criminal organization and worked at winning Cory 

Grandinetti's confidence. Mr. Grandinetti thought the criminal enterprise he was 

dealing with was a large international organization involved in drug trafficking and 

money laundering. He was led to believe that this organization was moving to 

Calgary, that he had been chosen as its Calgary contact, and that he could potentially 

make hundreds of thousands of dollars by participating in the organization's criminal 

activities. 
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8 As part of Project Kilometer, the police engaged Mr. Grandinetti in 

criminal activities, including money laundering, theft, receiving illegal firearms, and 

selling drugs. A number of police officers were involved in this operation, including 

Constable Keith Pearce, known to the appellant as "Mac", Corporal Gordon Rennick, 

known as "Dan", and Constable Robert Johnston, known as "Zeus". "Mac" posed as 

the head of the criminal organization. At no time was the appellant aware of the true 

identity of the undercover officers. 

From the beginning, the undercover officers encouraged Mr. Grandinetti 

to talk about his aunt's murder, but he consistently refused to do so. By late October, 

the undercover officers decided a new tactic was necessary. They began trying to 

convince the appellant that they had contacts in the police department who were 

prepared to act unlawfully, and that they had been able to use those contacts in the past 

to influence an investigation. On October 30,1997, the undercover officers convinced 

Mr. Grandinetti that they had managed to have a murder charge against "Dan" reduced 

to aggravated assault by using their police connections to relocate a witness and 

retrieve incriminating photos. They reinforced the perception that they had corrupt 

police contacts on November 13, 1997, when "Mac" told Mr. Grandinetti that he had 

easily learned the name of the investigator on the Connie Grandinetti murder 

investigation. 

To further encourage Mr. Grandinetti to talk about Connie Grandinetti's 

murder, the undercover officers suggested to him that they could use their corrupt 

police contacts to steer the Connie Grandinetti murder investigation away from him. 

When he continued to balk at talking about the murder, they told him that he might be 

a liability to their organization because of the ongoing murder investigation. They 
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forcefully suggested he "come clean" with them to protect the organization from 

possible police interference. 

This led Mr. Grandinetti to confess his involvement in the murder, provide 

details to the undercover officers, and take them to the location where Connie 

Grandinetti was killed. The confessions were recorded. On the basis of his 

confessions to the undercover officers, Mr. Grandinetti was arrested on December 9, 

1997. 

12 At trial, Nash J. made two rulings that form the core of this appeal: first, 

she ruled that Mr. Grandinetti's inculpatory statements to the undercover officers were 

admissible; and second, she excluded evidence of the possibility that a third person 

might have committed the murder. 

13 The defence position at trial was that the undercover officers were "persons 

in authority" because Mr. Grandinetti believed they could influence the investigation 

into the murder of his aunt through the corrupt police officers they claimed to know. 

This, the defence argued, shifted the burden to the Crown to prove either that Mr. 

Grandinetti did not reasonably believe the undercover officers were persons in 

authority, or that the statements were made voluntarily. The Crown, on the other hand, 

argued that the undercover officers could not be persons in authority because the 

accused must believe that the recipient of a confession can influence the investigation 

or prosecution by aiding, not thwarting, the state's interests. 

The trial judge held a voir dire to determine the threshold issue, namely 

whether Mr. Grandinetti had met his evidentiary burden of showing that there was a 
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valid issue about whether the undercover officers were or could be persons in 

authority. For this purpose, the defence called three witnesses: Corporal Rennick, 

Constable Johnston, and Mr. Grandinetti. 

The trial judge ruled that the undercover officers could not be persons in 

authority, that no voir dire on voluntariness was necessary, and that the statements 

were admissible. She found that Mr. Grandinetti was totally unaware of the true 

identity of the undercover officers, and, in fact, had a collegial relationship with them. 

She emphasized that the "person in authority" test is largely a subjective one, based 

on the reasonable beliefs of the accused. She concluded that logic and reason required 

that the definition of "person in authority" be limited to people the accused believes 

are acting in collaboration with the authorities. In her view, the undercover officers 

could not be considered persons in authority because Mr. Grandinetti viewed them not 

as acting for or in collaboration with the interests of the state, b rather against those % 
interests. 

The second disputed ruling of the trial judge was her decision, after two 

voir dires, to exclude defence evidence suggesting that Connie Grandinetti may have 

been killed by a third party, Rick Papin. The two voir dires were held to assess the 

relevance and probative value of the evidence. 

During the first voir dire, the defence tendered evidence of threats made 

to Connie Grandinetti by Rick Papin. The only witness was Dustin Grandinetti, 

Connie Grandinetti's son. He testified that his mother sold cocaine from 1995 to 1996, 

but that she had stopped selling drugs by the spring of 1996. Ms. Grandinetti had once 

paid her son $1 00 to drive her to a location where she sold cocaine. Dustin Grandinetti 
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testified that this incident was the only personal knowledge he had of his mother's 

drug dealing. Although he had met Rick Papin once or twice, he never saw him 

deliver drugs to his mother. 

Most of Dustin Grandinetti's testimony consisted of hearsay statements. 

He testified that Connie Grandinetti told him she had stopped using Mr. Papin as her 

drug supplier, and had begun selling drugs for someone else for less than Mr. Papin 

charged. She also told him that she became afraid of Mr. Papin in early 1996. 

19 The second voir dire on this issue was much more extensive than the first. 

The trial judge considered not only the testimony of those who gave evidence on the 

voir dire, but also the evidence Cory Grandinetti gave at trial. In the presence of the 

jury, Mr. Grandinetti had testified that he picked up his aunt at approximately 

8:00 p.m. on April 9, 1997, and that she was looking for cocaine. He said they went 

to several bars. Ms. Grandinetti went inside each bar for a few minutes while her 

nephew waited outside. Mr. Grandinetti and his aunt also went to a corner store, but 

left after waiting for twenty minutes. According to Mr. Grandinetti, his aunt was 

looking for someone, but did not tell him who the person was. Later, they drove to a 

house where they talked. Ms. Grandinetti told him about the problems she had had in 

the last year with Rick Papin, who was both her former lover and former cocaine 

supplier. She told Mr. Grandinetti that when the relationship ended, so did the cocaine 

sales. She said that she felt she was not allowed to sell cocaine for anyone else. Mr. 

Grandinetti's evidence was that he dropped Ms. Grandinetti off at a bar just after 

midnight. 
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20 Mr. Grandinetti testified on the voir dire as well. He stated that Connie 

Grandinetti told him that Rick Papin had beaten up some of her customers, broken into 

her home, held a knife to her throat, and threatened to kill her. According to him, she 

had also indicated that she was gathering information to expose Rick Papin as an 

informant, and that she was afraid of Mr. Papin. 

Lawrence Berlinguette, Connie Grandinetti's boyfriend at the time of her 

death, testified on the second voir dire that Mr. Papin, along with his associate, Calvin 

Dominique, broke into their apartment on March 2 1, 1996. Mr. Dominique hit Mr. 

Berlinguette in the face and broke his nose. Mr. Papin had a hunting knife and put the 

blade to Connie Grandinetti's throat, ordering her to stay away from his customers. 

Mr. Papin also told Ms. Grandinetti that he did not want her dealing drugs in town, and 

slapped her in the face a few times. Mr. Papin and Mr. Dominique claimed that 

Connie Grandinetti owed them money, and accused her of informing on them to the 

police. The incident lasted approximately ten minutes. 

Calvin Dominique and Rick Papin were charged with several offences 

arising out of this incident, but the Crown entered a stay of all proceedings on 

November 26, 1996. The day after the assault, Mr. Berlinguette and Ms. Grandinetti 

moved from their apartment to the other side of the city. 

Mr. Berlinguette's evidence was that although he and Connie Grandinetti 

sold cocaine for Mr. Papin from February 8, 1996 until March 2 1, 1996, neither of 

them had any contact with Mr. Papin or Mr. Dominique after March 21,1996. He also 

stated that Ms. Grandinetti had stopped using and selling drugs eight months before 

her death. 



24 Elaine McGilvery, Rick Papin's common-law spouse from January 1995 

until February 1996, also gave evidence on the second voir dire. She testified that 

during their relationship, Mr. Papin was involved in cocaine trafficking and Connie 

Grandinetti was his runner. In late February or early March 1996, she said, Mr. Papin 

believed Connie Grandinetti had ripped him off and informed on him to the police. 

She was unaware of any contact between Ms. Grandinetti and Mr. Papin after March 

21, 1996, but by that point, her relationship with Rick Papin had ended. Ms. 

McGilvery also testified that after the break-in, Connie Grandinetti told her she was 

afraid of Rick Papin. 

According to Ms. McGilvery, Mr. Papin was physically and verbally 

abusive to her. He held a knife to her throat in February 1996, and threatened to kill 

her a few times in 1996. On January 18, 1997, he choked and threatened her while she 

was in a bar because he was angry at her because he had hidden a gun at her place and 

wanted it back. Ms. McGilvery testified that she had no personal knowledge that Mr. 

Papin carried a gun, and that she had never seen him with a gun. She did, however, 

say that she found a gun in her residence which she believed was placed there by Mr. 

Papin. She reported the January 18 incident to the police, resulting in Mr. Papin being 

arrested and charged with several offences, including assault. As a result of the 

charges arising from the January 18 assault on Ms. McGilvery, and a separate charge 

of threatening Ms. McGilvery, Mr. Papin was held in custody from January 18, 1997 

until April 7, 1997. 

During the summer of 1996, Ms. M~Gilvery became involved with Ricky 

Whitford, who was in the Remand Centre with Mr. Papin from January to April 1997. 
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Ricky Whitford had known Mr. Papin since 1985. Ms. McGilvery said she told Mr. 

Whitford that Mr. Papin was a police informant, and that Mr. Whitford wanted to 

expose Mr. Papin. 

Mr. Whitford's evidence on the second voir dire was that one to two weeks 

before Connie Grandinetti's death, he told his cousin, Calvin Dominique, that Connie 

Grandinetti could get information to establish that Mr. Papin was a police informant. 

Mr. Whitford planned to show the documentation establishing that Mr. Papin was an 

informant to everyone at the Remand Centre in the hopes that Mr. Papin would be 

stabbed or beaten up. He also said that Ms. McGilvery told him that Ms. Grandinetti 

was afraid of Mr. Papin. 

Mr. Whitford testified that although Mr. Papin used to assault people at 

parties regularly, the last time he had seen him exhibit violent behaviour was in 1993. 

He also said that he had seen Mr. Papin with a nine-millimetre handgun and a .357 

Smith and Wesson. 

Mr. Whitford's evidence was also that Mr. Papin was angry at Ms. 

McGilvery and blamed her for his incarceration. 

Terry Garnett, the deputy director of security for the Edmonton Remand 

Centre, testified on the voir dire that Rick Papin was detained from January 18, 1997 

to April 7, 1997 at the Remand Centre. According to him, the records showed that 

neither Mr. Dominique, Ms. McGilvery, nor Ms. Grandinetti visited Mr. Papin while 

he was in custody. 
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3 1 Constable Dennis Hartl, who also gave evidence on this voir dire, arrested 

Connie Grandinetti on January 7,1997 on a charge of selling cocaine to an undercover 

police officer on March 1,1996. She was never formally charged. The sale was made 

on behalf of Rick Papin. After her arrest, Ms. Grandinetti provided information about 

a number of drug dealers, but she did not provide any information about Mr. Papin. 

She also told Constable Hartl that she was not afraid of Mr. Papin and was willing to 

testify against him on the break-and-enter charge arising from his 1996 assault in her 

apartment. 

32 The trial judge, after conducting the two voir dires, ruled that there was 

insufficient evidence of a link between Rick Papin and the murder of Connie 

Grandinetti, and excluded the evidence. 

33 The jury found Cory Grandinetti guilty of the murder of his aunt. Mr. 

Grandinetti appealed his conviction to the Alberta Court of Appeal ((2003), 339 A.R. 

52). The majority (McFadyen and C8tC JJ.A.) upheld the rulings and dismissed the 

appeal. Conrad J.A. dissented, holding that it was possible to conclude that the 

undercover police officers were persons in authority, therefore necessitating a 

voluntariness voir dire, and that there was a sufficient link between Rick Papin and 

Connie Grandinetti's murder to make the evidence admissible. The basis of this 

appeal is a challenge to the rulings of the trial judge admitting the confessions and 

excluding the evidence that Rick Papin might have committed the murder. 

11. Analysis 

A. The Admissibility of the Inculpatory Statements 



34 The confessions rule ensures that statements made out of court by an 

accused to a person in authority are admissible only if the statements were voluntary. 

The relevant principles were canvassed by this Court in R. v. Hodgson, [I9981 2 S.C.R. 

449, and R. v. Oickle, [2000] 2 S.C.R. 3,2000 SCC 38. In Oickle, at paras. 47-71, the 

Court set out the factors relevant to the voluntariness inquiry. The issue argued on this 

appeal by the appellant was whether the impugned statements were made to a "person 

in authority" within the meaning of Hodgson, and not whether they were free and 

voluntary within the meaning of Oickle. 

3 5 The rule, the policies supporting it, and the definition of "person in 

authority", were all considered in Hodgson. Cory J. expressed the rule's rationale as 

follows: 

The rule is based upon two fundamentally important concepts: the 
need to ensure the reliability of the statement and the need to ensure 
fairness by guarding against improper coercion by the state. 

It cannot be forgotten that it is the nature of the authority exerted by the 
state that might prompt an involuntary statement. . . . In other words, it is 
the fear of reprisal or hope of leniency that persons in authority may hold 
out and which is associated with their official status that may render a 
statement involuntary. . . . This limitation [i.e., the person in authority 
requirement] is appropriate since most criminal investigations are 
undertaken by the state, and it is then that an accused is most vulnerable 
to state coercion. [paras. 48 and 241 

The underlying rationale ofthe "person in authority" analysis is to avoid the unfairness 

and unreliability of admitting statements made when the accused believes himself or 

herself to be under pressure from the uniquely coercive power of the state. In 

Hodgson, although explicitly invited to do so, the Court refused to eliminate the 
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requirement for a "person in authority" threshold determination. As Cory J. stated, 

were it not for this requisite inquiry, 

all statements to undercover police officers would become subject to the 
confessions rule, even though the accused was completely unaware oftheir 
status and, at the time he made the statement, would never have considered 
the undercover officers to be persons in authority. [para. 251 

3 6 There is no doubt, as the Court observed in Hodgson, at para. 26, that 

statements can sometimes be made in such coercive circumstances that their reliability 

is jeopardized even if they were not made to a person in authority. The admissibility 

of such statements is filtered through exclusionary doctrines like abuse of process at 

common law and under the Canadian Charter of Rights and Freedoms, to prevent the 

admission of statements that undermine the integrity of the judicial process. The 

"abuse of process" argument was, in fact, made by Mr. Grandinetti at trial, but was 

rejected both at trial and on appeal, and was not argued before us. 

3 7 In Hodgson, the Court delineated the process for assessing whether a 

confession should be admitted. First, there is an evidentiary burden on the accused to 

show that there is a valid issue for consideration about whether, when the accused 

made the confession, he or she believed that the person to whom it was made was a 

person in authority. A "person in authority" is generally someone engaged in the 

arrest, detention, interrogation or prosecution of the accused. The burden then shifts 

to the Crown to prove, beyond a reasonable doubt, either that the accused did not 

reasonably believe that the person to whom the confession was made was a person in 

authority, or, if he or she did so believe, that the statement was made voluntarily. The 

question of voluntariness is not relevant unless the threshold determination has been 

made that the confession was made to a "person in authority". 



3 8 The test of who is a "person in authority" is largely subjective, focusing 

on the accused's perception of the person to whom he or she is making the statement. 

The operative question is whether the accused, based on his or her perception of the 

recipient's ability to influence the prosecution, believed either that refusing to make 

a statement to the person would result in prejudice, or that making one would result 

in favourable treatment. 

There is also an objective element, namely, the reasonableness of the 

accused's belief that he or she is speaking to a person in authority. It is not enough, 

however, that an accused reasonably believe that a person can influence the course of 

the investigation or prosecution. As the trial judge correctly concluded: 

[Rleason and common sense dictates that when the cases speak of a person 
in authority as one who is capable of controlling or influencing the course 
of the proceedings, it is from the perspective of someone who is involved 
in the investigation, the apprehension and prosecution of a criminal 
offence resulting in a conviction, an agent of the police or someone 
working in collaboration with the police. It does not include someone who 
seeks to sabotage the investigation or steer the investigation away from a 
suspect that the state is investigating. 

(Alta. Q.B., No. 98032644C5, April 30 1999, at para. 56) 

Although the person in authority test is not a categorical one, absent 

unusual circumstances an undercover officer will not be a person in authority since, 

from the accused's viewpoint, he or she will not usually be so viewed. This position 

is supported by precedent. As Cory J. explained in Hodgson: 

The receiver's status as aperson in authority arises only if the accused 
had knowledge of that status. If the accused cannot show that he or she 
had knowledge of the receiver's status (as, for example, in the case of an 



undercover police officer) . . ., the inquiry pertaining to the receiver as a 
person in authority must end. [para. 391 

See also Rothman v. The Queen, [I9811 1 S.C.R. 640, at p. 664; R. v. Todd (1901), 4 

C.C.C. 514 (Man. K.B.), at p. 527. 

The appellant conceded that undercover officers are usually not persons 

in authority. His position is that although undercover officers are not usually persons 

in authority, when an undercover operation includes as part of its ruse a suggested 

association with corrupt police, who the accused is told could influence the 

investigation and prosecution of the offence, the officers qualify as persons in 

authority. 

However, under the traditional confession rule, 

a person in authority is a person concerned with the prosecution who, in 
the opinion of the accused, can influence the course of the prosecution. 

(R. v. Berger (1975), 27 C.C.C. (2d) 357 (B.C.C.A.), at p. 385, cited in 
Hodgson, at para. 33) 

This, it seems to me, is further elaborated in Hodgson by Cory J.'s 

description of a person in authority as someone whom the confessor perceives to be 

"an agent of the police or prosecuting authorities", "allied with the state authorities", 

"acting on behalf of the police or prosecuting authorities", and "acting in concert with 

the police or prosecutorial authorities, or as their agent" (paras. 34-36 and 47). He 

amplified this theory as follows: 



Since the person in authority requirement is aimed at controlling coercive 
state conduct, the test for a person in authority should not include those 
whom the accused unreasonably believes to be acting on behalf of the 
state. Thus, where the accused speaks out of fear of reprisal or hope of 
advantage because he reasonably believes the person receiving the 
statement is acting as an agent of the police or prosecuting authorities and 
could therefore influence or control the proceedings against him or her, 
then the receiver of the statement is properly considered a person in 
authority. In other words, the evidence must disclose not only that the 
accused subjectively believed the receiver of the statement to be in a 
position to control the proceedings against the accused, but must also 
establish an objectively reasonable basis for that belief. . . . 

. . . there is no catalogue of persons, beyond a peace officer or prison 
guard, who are automatically considered a person in authority solely by 
virtue of their status. A parent, doctor, teacher or employer all may be 
found to be a person in authority if the circumstances warrant, but their 
status, or the mere fact that they may wield some personal authority over 
the accused, is not sufficient to establish them as persons in authority for 
the purposes of the confessions rule. . . . [Tlhe person in authority 
requirement has evolved in a manner that avoids a formalistic or legalistic 
approach to the interactions between ordinary citizens. Instead, it requires 
a case-by-case consideration of the accused's belief as to the ability of the 
receiver of the statement to influence the prosecution or investigation of 
the crime. That is to say, the trial judge must determine whether the 
accused reasonably believed the receiver of the statement was acting on 
behalf of the police or prosecuting authorities. [paras. 34 and 361 

The appellant believed that the undercover officers were criminals, not 

police officers, albeit criminals with corrupt police contacts who could potentially 

influence the investigation against him. When, as in this case, the accused confesses 

to an undercover officer he thinks can influence his murder investigation by enlisting 

corrupt police officers, the state's coercive power is not engaged. The statements, 

therefore, were not made to a person in authority. 

45 The accused having failed to discharge the evidentiary burden of showing 

that there was a valid issue for consideration, a voir dire on voluntariness became 

unnecessary. 



B. The Evidence of Possible Third Party Involvement 

Evidence of the potential involvement of a third party in the commission 

of an offence is admissible. In R. v. McMillan (1975), 7 O.R. (2d) 750 (C.A.), aff d 

119771 2 S.C.R. 824, Martin J.A. stated the simple underlying premise to be: 

[I]t [is] self-evident that if A is charged with the murder of X, then A is 
entitled, by way of defence, to adduce evidence to prove that By not A, 
murdered X. [p. 7571 

However, as he explained, the evidence must be relevant and probative: 

Evidence directed to prove that the crime was committed by a third person, 
rather than the accused, must, of course, meet the test of relevancy and 
must have sufficient probative value to justify its reception. Consequently, 
the Courts have shown a disinclination to admit such evidence unless the 
third person is sufficiently connected by other circumstances with the 
crime charged to give the proffered evidence some probative value. [p. 
7571 

The requirement that there be a sufficient connection between the third 

party and the crime is essential. Without this link, the third party evidence is neither 

relevant nor probative. The evidence may be inferential, but the inferences must be 

reasonable, based on the evidence, and not amount to speculation. 

The defence must show that there is some basis upon which a reasonable, 

properly instructed jury could acquit based on the defence: R. v. Fontaine, [2004] 1 

S.C.R. 702, 2004 SCC 27, at para. 70. If there is an insufficient connection, the 
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defence of third party involvement will lack the requisite air of reality: R. v. Cinous, 

[2002] 2 S.C.R. 3,2002 SCC 29. 

The trial judge correctly formulated the legal test for admitting third party 

evidence: 

The cases establish that an accused may adduce evidence tending to 
show that a third person committed the offence. The disposition of a third 
person to commit the offence is probative and admissible provided that 
there is other evidence tending to connect the third person with the 
commission of the offence. 

(Ruling (voir dire), Appellant's Record, at p. 64) 

The remaining question, therefore, is whether she correctly applied the test to the facts 

in holding that there was an insufficient connection between Rick Papin and the 

murder of Connie Grandinetti for the jury to hear the evidence. 

5 0 The appellant argued that there was evidence tending to show that Rick 

Papin had motive, opportunity and the propensity to murder Connie Grandinetti. 

5 1 With respect to motive, the appellant relied first on the March 21, 1996 

threat incident. There is no doubt that threats can, under some circumstances, provide 

evidence of motive or disposition. But, there must be a sufficient connection between 

the threats and the crime before evidence of the threats is admissible. In this case, I 

agree with the trial judge that there is not a sufficient connection between the March 

2 1, 1996 threat incident and the April 10,1997 murder. The threats were made when 

Mr. Papin believed that Connie Grandinetti was selling cocaine from another supplier 

to his customers. However, Mr. Berlinguette gave uncontradicted evidence that Ms. 
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Grandinetti had stopped selling drugs eight months prior to her murder. Since the 

evidence showed that Ms. Grandinetti was no longer selling drugs to Mr. Papin's 

customers, that motive was extinguished. 

Moreover, the threat incident occurred more than a year before the murder, 

and, according to Mr. Berlinguette, Ms. Grandinetti never saw Mr. Papin again. There 

was, in fact, no evidence that there was any contact between Rick Papin and Connie 

Grandinetti after March 2 1, 1996. 

The appellant also argued that Mr. Papin might have known that Connie 

Grandinetti was a police informant and might have feared that she would inform on 

him. According to the appellant, Mr. Papin could have learned that Connie Grandinetti 

was a police informant in one of two ways: either from the police themselves, since 

Mr. Papin was also an informant, or from the fact that Mr. Papin was also part of the 

investigation that led to Connie Grandinetti's 1997 arrest for selling drugs in 1996. 

I see no basis for interfering with the trial judge's conclusion that there was 

insufficient evidence reasonably to infer that Mr. Papin's motive for killing Ms. 

Grandinetti was either to punish her for, or prevent her from, informing on him. 

Constable Hartl, the officer who arrested Connie Grandinetti in January 1997 for 

selling drugs the previous March, never suggested in his evidence that anyone was told 

about Ms. Grandinetti's decision to become a police informant. He also testified that 

despite becoming an informant, Connie Grandinetti never informed on Rick Papin. It 

is nothing more than speculation to suggest that the police betrayed Ms. Grandinetti 

by telling Mr. Papin that she was a confidential informant. Further, there was 
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uncontradicted evidence that Mr. Papin blamed Ms. McGilvery, not Ms. Grandinetti, 

for his incarceration in early 1997. 

There was, moreover, no evidence that Rick Papin knew of Connie 

Grandinetti's January 7,1997 arrest. Although the appellant speculated that Mr. Papin 

might have been subject to arrest or interrogation as part of the same investigation that 

led to Ms. Grandinetti's arrest, there was no evidence that that ever happened. 

The appellant argued in the alternative that Mr. Papin might have learned 

from Mr. Dominique that Connie Grandinetti was planning to provide information to 

Mr. Whitford exposing Mr. Papin as an informant. According to Mr. Whitford's 

evidence, he told Mr. Dominique about Connie Grandinetti's involvement in his plan. 

According to the appellant's submissions, this could lead to the inference that Mr. 

Dominique told Mr. Papin about it, especially since the two men had been close 

associates. According to the prison records, Mr. Dominique never visited Mr. Papin 

while he was incarcerated. There is no evidence as to whether the two ever spoke on 

the phone. 

Mr. Dominique did not testify. Without his testimony, no direct evidence 

supports the theory advanced by the appellant. None of the evidence indicated that 

there was even any contact between Mr. Dominique and Mr. Papin while Mr. Papin 

was incarcerated at the Remand Centre in the months before Connie Grandinetti's 

death. There was also some evidence that Mr. Papin and Mr. Dominique had a falling 

out, namely the fact that Mr. Whitford was discussing exposing Mr. Papin's informant 

status with Mr. Dominique, something he was unlikely to do if Mr. Dominique was 

still Mr. Papin's "right-hand man". 



5 8 The arguments amount to a chain of speculation joined by gossamer links. 

There was simply not enough evidence that Mr. Papin had a motive for killing Connie 

Grandinetti. 

The opportunity evidence relied on by the appellant was that Mr. Papin 

was released from prison three days before Connie Grandinetti was killed. Standing 

alone, this evidence is palpably unprobative. As the trial judge found: 

There is no evidence that Rick Papin had the opportunity to commit 
the murder. There is no evidence that he had access to or contact with 
Connie Grandinetti when she was killed. Although the evidence 
establishes that he was not in custody, that fact alone, in my view, is not 
evidence of opportunity as that factor has been considered by the courts. 

(Ruling (voir dire), Appellant's Record, at p. 71) 

The fact that Mr. Papin was released from the Remand Centre on April 7, 1997 is an 

insufficient link between him and the murder on April 10, 1997. 

The appellant argues additionally that there is ample evidence of Rick 

Papin's bad character and propensity for violence. I agree. There was evidence that 

Rick Papin owned a gun, threatened his spouse verbally and physically, and had 

previously been jailed for assault. All of this evidence, however, is inadmissible in the 

absence of evidence connecting Mr. Papin and the murder. 

6 1 I am therefore of the view that the trial judge made no error in excluding 

from the jury the theory that Rick Papin might have killed Ms. Grandinetti. The threat 

incident, which took place over a year before the murder, was not sufficiently 
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connected to the murder. The two other possible motives were based on speculation, 

not evidence. The opportunity evidence was insufficient, and the propensity evidence 

was, standing alone, deficient because it lacked a sufficient link to the murder. 

Accordingly, I would dismiss the appeal. 

Appeal dismissed. 

Solicitors for the appellant: Bascorn, Fagan, Dunn, Calgary. 

Solicitor for the respondent: Attorney General ofAlberta, Calgary. 





Chapter 4 

ADMISSIONS AND CONFESSIONS 

1 HE HONOURABLE SAMUEL FREEDMAN* 

A. Introduction . . . . . . . . . . . . . .  95 
B. Tlk? ~asis of the R& . . . . . . . . . . . . . .  98 

1. The Criterion of Truth . . . .  . . . . . .  100 
2. Fairness to the Accused: the ~igdt'to Keep Silent. 

and the Privilege against Self-Incrimination . . 102 
3. T~IC Duc Administration of Justice . . . . . .  105 

C. Voluntarimss . . . . . . . . . . . . . . . .  107 
D. Persons in Authority . . . . . . . . . . . . . .  1 17 
E. Inculpatory or Exculpatory . . . . . . . . . .  121 
F. The Voir Dirt . . . . . . . . . . . . . . . .  123 
0. Recmt American Experienct . . . . . . . . . .  129 

A. INTRODUCTION 

"I must acknowledge that I do not like to admit confo~siom, unless 
t h y  appear to have been made volu~arily, and without any inducc- 
ment. T w  great a chartiry caanot be preserved on this subject. .. ." 
Mr. Baron Hotham in R. v.  Jacob Thompson (17839, 1 Leach 291. 
168 E.R. 248, at  p. 249. . 

". .. I think there h a  been too much tenderness towards prisoners 
in thiF mutter!' Parke B. in R. v. WiZliarn B a l e  (1852), 2 Den. 430, 
169 E.R. 568, at p. 574. 

There are few aspects of the law which reveal so sharp a con- 
flict in fundamental thinking and basic philosophy as the problem 
of the admissibility of confessions in a criminal case. Two schools 
of thought are here clearly discernible, On controversial questions 
honourable men may honourably differ; and the protagonists of 
both schools can, with some show of justification, seek support for 
their viewpoints in reason and in principle. For both aides seek the 
very worthy goal of the best interests of the state. But they ditrer 

* Chief Justice of the Court of Appeal for the Province of Manitoba. 
95 







u)o ADMI!FilONS AND CONFESBJON8 / m. 4 

and (c) the due administration of justice. Each of these will be 
considered in turn. 

1. The Criterion of Truth 

Once admitted as evidence a confession is bound to play a 
persuasive role in the determination of the hue of guilt Of inno- 
cence. By its very nature a confession is a declaration against 
interest. The accused knows that if convicted he will face a penaIty 
of one kind or another. Yet he has admitted his guilt to the police. 
Ejp&ence and elementary knowledge of human nature tell us that, 
in obedience to an instinct of self-preservation, men win be slow 
to acknowledge their culpability of crime, with its penal conse- 
quences. When, therefore, they do confess, the persuasive dect  of 
such an acknowledgement of guilt is likely to be proportionately 
all the greater. Indeed no member of the jury can be blamed if he 
regards such a confession as decisive of the question before him. 

:.Why would the accused have confessed his guilt if it wen not tme? 
F~hv iaus l~  a confession which has been accepted in evidence will 
frank very high in probative value. 

Deservedly so, one might add-provided the court has been 
satisfied that the confession was made voluntarily. The principle 
here involved has a long history. As far back as 1783 it received 
expression in the case of R. v. Jane WarickshalP5 in the following 
terms : 

"CoConions are received in evidence, or rejected an inadmisuiblc, 
under P consideration whether they are or ue.not entitled to credit. 
A free and voluntary confession ie deserving of the higbegt credit, 
because it is presumed to flow from the strongest sen= of guilt, and 
therefore it is admitted as proof of the crime to which it refers; but 
a confession forced from the mind by the flattery of bope, or by tbe 
tarhuc of fear, comes m so questionable a shape wben it is to be 
considered as the evidence of guilt, that no credit ought to be given 
to it; and therefore it is rejected." 

Voluntariness wiU be examined later. Here one may simply 
I observe tbat truth is the widely accepted criterion. A confessim,ls 
I admitted because if volu$ary it is likely to be true. A confession 
j is rejected because if involuntary it may be untrue. In the words of 

8. Tlni BAS* OP l l I B  RULE 101 

G. Arthw Martin, Q.C., "The policy of the law which excludes 
(such) statements . , . is tbat they may be untrue and, therefore, : 

ought not to be received in evidence.""' 
One phase of this branch of the subject deserves a brief word. 

Sometimes a uerson will voluntarilv confess to a crime which he 
did not corn&. Instances of such bizarre conduct are admittedly 
rare, but they arc not unknown. Their motivations are divers. 
Sometimes they are the product of stupidity, as in the 1964 case 
in New York City mvolving one Whitmore," a suspect of limited 
intelligence who confessed to two murders and a rape. Later the 
police established that one of the crimes was committed by another 
person. Sometimes a false confession will be made from a desire 
for notoriety. Some unstable individuals have a strange mania to 
confess to the most outrageous crimes, of which they arc entirely 
innocent. The Nebraska case of Shellenberger v. S t ~ t e ' ~  is an ex- 
ample of that type. In the view of the court Shellenberger, who 
had falsely confessed to a murder, was "an abnormal and defec- 
tive individual, with a vivid imagination . . .*.la More than 300 
years ago, in 1660, the strange case of R, v. P e e  occurred. 
Perry's master, William Harrison, had disappeared. Ouestioned 
about the matter by the authorities Perry told, with abundant de- 
tail, how in his presence his brother and his mother had murdered 
and robbed Harrison, he himself sharing to some extent in the 
spoils. The body could not be discovered. All three were hanged. 
Two years later Hamson returned, reporting that he had been 
kidnapped (not by the Perrys) and sold to the T ~ k s .  

Such strange and exceptional occurrences, disturbing though 
they may be, do not invalidate the main thesis hen suggested. A . 
vo1untary confession is likely to be true; an induced confession : 
may be untrue. So the former is admitted and the latter rejected. 

16 uThc Admhiility of Confessions end Stetementan, by 0. Arthur Mar- 
tin Q.C. (196263). 5 Crim. LQ. 35. Vide a h  'The  Admissibility of 
Confessiclls in Criminal Cases", by T. D. MacDondd and A. If. Hut 
(1947), 25 Can. Bar Rev. 823. 

11 This and other wea of false cwfeaaions ace referred to by Prof. Arthur 
E. Suthcrlmd. lr., in "Crime and Confe.ssionl' (1965-66), 79 Haw. L. 
R ~ V .  21. at p.38.. 

InSM&pcr v. State (1914). 97 Neb. 498,150 N.W. 643. . . 
1s lbid., at pr648. 
20 R. v. Perry (1660). 14 Stale Tr. 1312. Vids llso Kaufman's Admirsi- 

bility of C?~fcuibnt,  pp. 9.10. 
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pm&;.fqp&j&) :. . : .' -: , N w l j  ,'J$.iaR.(3d) 195; 57 ccc(3d) 
,.. . . .<gwyq$?:M).  :, . . . . 

: 1;..flW'3 W.WiR 1;- 47 BC.L.RQd) 
. . ( :.., '. . r , ' ~ f & ~ ; . [ p ~ 9 ] ;  

I '-& Aj;: R v:,.--:@.). . )>  ' .. 

. . a m w p '  ' '. 

British Colwmbia'Couxt of Appeal .,;paryi; he fa thc qgda 
. . ,Macfadane, Ryan . a 4  Dotgld, 1J.k- F r t  A. Mulligan, for the m- 

Octibcr 29,1997; . . , . 

This apped~~as heard in Wac&, British 
Sammary: Columbia, on October-.29, 1997,' before 
The accused .appialed his canvidtioa for .  Macfarlane, Ryan and{Donald, J J . k ,  of the 

British Columbia Court of Appeal. first degree mmider. 
. . 

The, British Columbia Co* .of Appeal The following judgment dclivaed 
dismissed the appeal.:, .. -. orally by Macfarlane, J A ,  for tbc Court. 

. . 
. . c i v i l  RighQ - Topic 3604 

Detentiari.and impiisonment - Detention - [I] MacEarlPlle, JA [orally]: This is an 
What constitutes - The B~itisb Columbia appeal against a hvicfioo for first degrek , 

Court of Appeal a f f i i  that an accused murder. 
was .nd. detainad- when he oonfe~sed. to . . 

. murder to two unducovcr police offi+rs - [2] At a trial befare Mr. Justice Shabbita and 
See paragraph 9. ' a jury, ,the appellant ddnvicted of the 

fmt degree murder in the March, 1893, 
criminal  ow - 'fopie 5353 straugulation &atti& his 79 year old neigh- 

Evidence .- Witnesses - Confessions and bow, Helen Duulop. There wa. forensic 
voluntary statements - Who is peisoa in evidence indicating that the deceased had 
authority - The British Columbia Court of been swualiy assaulted. 
Appeal W e d  that undercover .police 
officers, to whom the accused confessed, PI The main is& at trial was identity. The 

. - were not perSolis in authority - See para- Cxoyn's case included evidence of alleged 
p p h s  3 to 8. admissions by the appellant to undcfinver 

police 0Eificers posing as'criminalS. In his 
Cases Noticed: testimony,. the , appellant ' denied being the 
R. v. Mchtyre (M.), [I9941 2 S.C.R. 480; killer and said he bad made false statemeats 

168 N.R 308; 153 N.B.R.(%) 161; 392 to the undercovc~ officers. 
. - A.P.R. 161; refd to. Ipara. 81. . . 

R. v. Roberts (D.C.) (1997), 90, B.C.A.C. 141 The first issue on appeal is whethu the 
213; 147 WAC. 213 (C.A.), refd to. trial judge emd in ding that the undercover 
[para. 81. o&~cers were not peasons in authority. 

United States of Amerika v. Bums and 
Rafey ,(NO. 1) (19971, 94 B.C.A.C. 47; [51 The facts mlcvant to this issue are.'that 
'152 W.A.C. 47 (C.A.), rtfd to. [para. 81.; two police officers, suspecting that the ap 

. R;'-v;"Moore (C.A.) '(1997), 94 B.C.A.C. pcatant might W 'the killw, made theplselves - 
281; 152 W A C .  281 (C.A.), refd to. .know+ to the appellant as persons involved 
Ipara. 8). in a ciime organization. They impnssed the 
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appellaat with proposals to uiake money as 
a result of joining their cciminal or-a- 
tion. In order to gain their confidence, to 
impress them and to pusuade them to accept 
h@n as a member of what he perceiv# as 
profitable aiminal ventures, be told them 
about ldlliqg Mrs. D.aalop a& how he had 
done it. When the appellent gave evidence at 
trial, he t ~ l d  the jury that his story about 
k s .  ~ u n l o p ~ s  murder was false. 

[a The appelht submite that there were 
inducematts madc by the undercover 
officers, which were sufficient to render the 
confession inadmissiie. But the q d t i o n  is 
whether the trial judge erred in holding that 
the undercover officers wac not persons in 
authority. In this case the fact that the 
a d  was indued, or  tempted, to speak 
about his involvement with Mrs. Dunfop is 
more a question of reliability of the state- 
ment, which was a matter for the jury to 
decide. 

171 T b e  trial judge, in d i g  on the admis- 
sibility of the confession, said this: 

. . 
*Mr.. French yhcn speaking to CopstabIc 
Lernay and ~ o q m a l . ' ~ t t n h ~ s c  did 'not 
consider that either could in any way have 
affkted tbe coyscof a proml ion  of him 
in respect of. the. death of 'Helen Dunlop. 

. He. tieliev@ that .they were ..criminals. 
Objectively, . both. Le-may and Stenhouse' 
were persons . .$ . autliority. Bqth were 
pfik off'iri and &&, w&e adively 
involved in the ihvdsti&&ohs of the cir-. 
. ~ . c c s  sufrounding.th'e death of Heitn 
D'uniop:.The p r h u y  de@i$on of a person 

. in auihority for tht' pwposc vf the wdfs- 
sion mle is soin& cngagea m &e atrest, 
detention, examinati~a ..or .prosecution of 
the accusut. ~his.'rule is..* out in. R. ii. 

, R ~ d b o u s c  (1993), dl:: ,CC,C.: i91,' a 
decision of the Br'i.&l Qkhm&ia Cow of Appea .v; Pade$Gaj llird,paq* 

. . . . .  . . . .  ,. :,. .."a,'> .. .,.. . ' .  : . . .  

(1986), 66 C.CC.(2d) 300, a decision of 
. the OnlatioCourt of Appcat. . 

'The test however is two-fold Not only 
mu! the persons to whom the statements 
are ma& be persons in authority objec- 
tively, but the statements must be made to 
persons in authority viewed subjectively, 
that is to say, from the point of view of 
the accused person tvim madc the state- 
ment 

"This is the test that i s  borne out by R r. 
AB, as well as in Kaufman, Admisslbll- 
ity of C o ~ d o n s  in Criminal Matters 
(3d) 1979, at p. 81. k i l l  refer also to R 
v. Rbthman, [I9811 1 S.CR 640, aad R 
v. Ungw (1993), 83 C.C.C(3d) 228. 

"Even though b a y  and Stenhouse pos- 
ing as Neil and Jake had power or author- 
ity over Mr. Frencb because of his inferior 
position in the sirnixmi orgaqization and 
associations in which Mr. French believed 
he was invohring himself, I fmd that Con- 
stable Lemay and Corporal Stenhouse were 
not persons in authority Ser the purpose of 
the .confession rule. 

"Ia the result the conftssioa rule does not 
have application. This same result was 

/reached by Mr. Justice Stewart Q' the 
Roberts decision to which I have referred. 
If statements q e  made by ap accused to 
persons not in authority, it ia for the jury 
to assess,and weigh sucb evidence unless 
the statements are ruled hadmisaiblo for 
some other nasoa I mte that statements 
made to undercover oilbrs WM admitted 
into evidence in a case with a similar fact 
panexn, that beidg R Y. McTotyre (1993), 
135 N.B~R.@) 266, a d~is ipn  of thc New 
Bmswick Cpurt of Appeal. Aq appeal 
from that dccisian to the Supramc Court of 
Canada was dismissed.' - .  
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[a] 1 think the trial judge was correct 'Ihe 
burden of authority supports that ruling. ?'be 
following cases have approved tbe admission 
of evidence obtained by the type of under- 
wvw operation and the tactics employed in 
this case. See R v. Mdntyre W), [I9941 
2 S.C.R. 480; 168 N.R. 308; 153 N.B.R.(2d) 
161; 392 APR. 161; R. v. Roberts @.C.) 
(1993, 90 B.C.A.C. 213; 147 W.A.C. 213 
(CAI; United States of America r. Bums 
and Rafcy (No. 1) (1997), 94 B.CAC. 47; 
152 WAC. 47 (C.A.); and R v. M o o n  
(CA) (1997), 94 B.CAC. 281; 152 W.A.C. 
281 (C.A.). 

191 The appellant further submits that be had 
a constitutional right to silence in the cir- 
cumstances. The question whether a con- 
stitutional right to silence is afforded to an 
accused before detention oq arrest was the 
subject of discussjon in R Y. Hebert, 11990) 
2 S.C.R. 151; 110 N.R. 1; 77 C.R.(3d) 145; 
57 C.C.C.(3d) 1; [I9901 5 W.W.R. 1; 47 
B.C.L.R.(Zd) 1, particulatly at p. 182. It was 
held that the right applies only after deten- 
tion. The appellant in this case was not 
detained at the time he made his confession. 

(101 Two further grounds of appeal were 
raised by the appellant in his facturn, wbich 
were expressed as follows: 

"Tbe Crown hiled to disclose that a 
Crown witness (Kerri French) intended to 
change her evidence from that given under 
oath at the prclimioary hearing. The Crown 
also failed to disclose the results of tbc 
second DNA test. This constituted a fdure 
to disclose, contrary to R v. Stinchcornbe. 

"The appellant seeks leave for the inclu- 
sion of new DNA evidence at the appeal 
df this matter and/or at a new trial of this 

... . matter." 

These grounds have now been abaodoned. In 

my view, tbey are completely without mMit 

[Ill Tk appellant also mbmits, dthoq& it 
was not a ground of appeal raised in the 
factum, that the trial judge erred in &is 
charge to the jury with resped to the evi- 
dence which was relevant to the question of 
reliability of the confession. The trial judge 
gave careful and detailed iastructions to the 
jury. I think those instructions were s m -  
cient to enable the jury to decide whether 
the Crown had proved beyond a reasonable 
doubt that the apppllant was speaking the 
truth when be told the u n h v e r  officers he 
had killed Mrs. Dunlop. 

[U] I would dismiss tbe appeal. 

Appeal dismissed 

Editor: Debra F. MacCausland/saf 

Heilwig Van Kocnigslocw 
(plaintiffkspondent) v. 

Elsie KeUy (defendanUappeUant) 
(CA022612) 

Indexed Ae: Von mnigsbew v. Kelly 

British Columbia Court of Appeal 
Lambcrt, Gumming and Proudfoot, J J A  

October 29, 1997. 

Summary: 
A homeowner sued her guest for fire 

damage caused to the property. 'fhe trial 
judge allowed the action, finding the guest 
negligent and totally at fault. The guest 
appealed. 

The British Columbia Court of Appeal 
allowed the appeal and apportioned liability. 

Practke Topk 5266 
Trials - Gc*ral - Trial of prdmhary 
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< ENI*~&$& ;d,*"dd4f M' ~ ~ i i ~ ~ ~  W-f c~k&$~~I+%dbk - ~ c -  
c& &died ahaa *cfddr(& td ad& ~ W d t ' ~ ' ~ ~  ' N e e + %  
rtwd *+tii;-)Q,Aoace awMY l C L & d ~ ~ ! ' ~ r +  +(i - 
B C d t h n  m ~ 4 * + a t w ; 8 w b m h t a  w9aer mn-ii*'Lpg&t -. 
W I h W  e b r  &en k~atfkhoni -ii%'htth'e~ lbt&ej b & c f e W * b i  elcehdr 
6d~o;lei&tWLatr*1rasliW-cU'dir~*$~d~C-*. - , 

QviI WJ- % i i + $ v n  - ~ i i t ~ d o x &  -b&at&aii% ttpd p. 
.0;211y q . t t m w  - V ~ W P S  ~ h t  0 9 .  pp .ei. eeb ~giq=~~r - 0%=i *.&chi &&beq wi$i . ?ice - AC&S+ tb.  makinp i n ~ I -  

&ton * t a t i t  - ~ h ~ n  &acribk - W W ( ~  ,I"*= bm a+. 
d o a  to" &dude c&gedai~ dftiygh'no %&i ot  IndueeMU by -],ksoa,b 
matho*. ., 2 

f i e  amped was arrested on a a@ 2 posseasiap of -ti= fd. the purpade of 
trafickiag a ~ d  esptioDed but he Mused to give asktement. The accud  was tben 
put in a ~ell,in the police etatiw. A sh4d.time Sate? a @Me a m  dressed in old 
d o t h e  was put-ia the oelf.tThe ecoused told the M c e n  he thaugh* he ww a "nark" 
but the ofRcer mld,birn he acts a fbberman Rbe hd been arrested for failure tcrpay 
a. tr-a8icticket. 'Phyaeelleretl'%~ t~gi igbd i3i,&vernation with the Me& admade 
several inculpatory p W W t a .  ~ b t r i a i ~ . ~ , u d g e  Iwsd that. tge offiofficerCer'"pi L perc 
aan in authority and he exeluded tbe @+itemen@sin* the use of the dregqle was m 
imp* way of .iJlioiting the statemelts$'6fie ac& wae thed bCq.qaitted, the 
Crown offemng so further evidencn O~l'aPped by the Cmwn from the nooused's sc- 
qittpl, w, Debin, J.A., 4iwepting. the appeal sbauld $e allowed and a ngw $rid 
ordered. , 
Pk. Jessup, J%. Weithemtdn, f.d:&nik&: wI& the outof-Cour~ itat+ - 

menu of an aci%& to pe-na in authority are ollly sbqissible if apedal driditi6n~ 
exist, the om- i1 U ~ B  cBge kgil ~ d t  B Berebh 10! kaaritrr shce he w b  But r'e~ttrded 
as ~ e h - b y  the ~CCUM. The *~+f &+her a p m a i & ,  r pmen in rdaoti& ia 
p u w  subjeutipe Ws men if fie-Undet.cowr afftcer in bi case had been renarded 
by tb accW as a pmon in authority the ~tstearaat was still admimible since 
tlwe w.zkq q@@&ion df any fear bf #e$uiliee ex&&ed. by the offibr or hdpe of 
favour held otib by him a d  theses* f b O d y  ~811dib'~n8 ~ b i &  finder a statement 
inadmbitik. The fact &st the statenient vsgs pb+ned by a trick did not render i t  
in&@e&ffe: . , , , , ,  

Rr W i n ,  S A ,  dieseirting: l a  hie case the  accudhauing been given the cau- 
tiob ex&  hi^ rig& to 'da in  silest. aoweveq the police otfioefi, by l i n g  to the 
aced, atas able to subvert t 4 ~ ~  caution and &pfive t& dmsed of hi& ria to rp 
main silent to police qbesfiodng after wrest. l isuch circumtanees the t&t ~ u d g e  
had a amemtion to .~e fk  tb the euxfeesioa a d  he properly eresdsed tbet dis- 
d'n.+'Pk rufe-thet baoaferrpian isfljsdm&&k4e w l w  it is s h d ~ n  t@~t i t  was ob- 
kahsd:Bitb~~by~P~~~&.piejadiee or Gpe U advantage exertbed or heH out by s 
pemn in sntkority isaotexknustive ss%b the cimurnstahaeawhen a ccdession may 
be exduded, That rule is itself 0111s a Juda4-made rule iounded.on d i m .  Even 
whew Wle stakawnr can be proved ta be t h e ,  if obtained by force w i i  be ex- 
ciuded,as a rn4U.e of pdicg and this would be the case whether or not on a subjeo- 
$iva WB the m a p  gang the toroe ia tt person in authority. The philosophiaal b-&is 
for the rule has not bees mdved but whatever the h i s  the rule ia not exhaustive. 
The Mss reepcting fanfegsioplmd $be privilege against retf+incri~\natlon, in the 

. aenae pf the ngh! to rewin  akat br w s w  to po* qus~tionhg, we related. 
' h a t  right is a fundamental principle in the administration of justice, but it would 



be a hallaai tight if the accu$e$@irl$ k; d~ptiq+q sf it.by tbe iiinple b f t i A i  %st 
w l s  ~ ~ l b f n d  id t b  cluia ,The tM J u W  could ihtaeoastdeMoa tha lrrafiffer 
in which €~JQ oonf++id@ w~ts ob@l@ h-t$ia r;tsa and It$ ppapptly e x d e e d  his &a. 
eretron in exdud+ it.' 

{mt~him WL Tke,&ipsL E@IQ-A.G 5W R ui M c M  (IS@), 5 Cc%.W.& Mf j R v 
WW? (lWI,$.$$ G&&-$Q $0 a F R .  8401 coned;.B8wllreau v .&b  Kw<i949b 94 
G.G,c* 1, [l948]31 b.ti.k, 81, [ h d g  .s.€.E 2&?i-B:~; Fi t ta  {=I, 1Z6 ~.G.DI.T, 6 

($@L8'i!%I[x%63 8.G.k. a,- c,%~iwip teVg 115 C.C.&, 2%,119&] @Rf 696, 
%4 Qlk I&$& ~v~.~FW.,(Hal~ 4j, Gtr;C:36M; R v:-Tqwbr, [dW] 2 QC.C-=+& 

, $?F* b# ae (.,,&,, frZ,*,l$s &&&& r %:" $q.Qi\g$:;n;i~-ge,;f :":" 

pMat%~os of o f . e e ~ c o b  far pttrpose of tt%dTi&ing. -. . - . . . . 
J. A: '.&s, i&.C<ow, .i,pe~ait. *. - + - \ -- <, ,, - 

t i 
8 :" :.t 

S. Ti$*, for accp*ed, r ~ ~ n d e n t .  
t - - ,  

> I  > 3 -  

. . ,< Thb. k:an . e ipu~mf .  to,  &i&ahs':k3@fi(igayyaad fS24 ~ ~ . i t ~ ~ i ~ ~ ~  
. . .  fhfu a&t)st:a v&i&of~acqiritt& direoted by.&& Hanour duc&~.Mdb@pi.@ 

the :&lirt..of the &negl..kionk of.thi? Peae&in :;Judicial: &etdt?t.'+# 
,-Ot@wa&arleto# an;.Wtobec &'lEPwitb rertpeot tb~a.dwg+ of p s s i 3 ~ ' ~ ~ ~ f  
. co~wrbb, tesirr .fer the.. puripase of..trafRoklng mdtrary- to.Sectbn 4(e) of ,tM 

: '. , , .  .,'.,' . ' , j ::;. , ;,.: 



. y p @ ,  w+qfo~dKete$qi:$b. ~esUgapf'wh$f.hsr Con$&k ~ i . 1  ,&Y pi& 8&bhq&~ly~y~~t bgmcEgy8"&fbjftt ouf. ~ " , U - N ~ e d m  ar five day 

prawth'bf bd. @&&tbM@%f&&&tt~& w th6 &b && that f R b - R a  

. o f @ t ~ ~ . p r ~ ~ @ M y  ~ e ~ y i e i b l e  from t h h d ) .  CBwWeWrdgSt 
a ?lot Mentlfs blms& to the Respondent as a memker of thebtfa~vacjtv PO- 
lfCekForce and tb Fbpdhdedt did not W to d i m  him = such. * '' 

s d6h@nkring thC oe11. the Ra&nd&j &kc fimi ~ ~ n ~ t a . b i e $ ~ ~ n ~ r  by 
aayiag that Oonstabla htckaight4mked lik a W'. W&bk Mc nioW 

also- stated t)let he reas h e i d  st Ws - i i W & n t  clLif~%th Ms bhd& w h ~  
wau in ~ . r +  .h$xt. &I]. , & tM e~~ie+ca,-~mtirpE: &prijht iZo4d W* % d e n t  &t.kkd;~ wrliAru(e~ from the RI&&~B u r a  ud b d  

fisWng'= &,Rd@~ddltt w&M havethi h~redshn fhat he was not B -- - - -  - 
p&.and ,iat<be@d t b o w  peli about d='Gnstahte bkcb;sight in&- 
ea%d that h l q k . ~ i ' e r n b t o k o  area wefa i a w e s k d  in Buh .nd that he 
. ~ ~ l d  b&.- i ~ v k  buOl. hvfi q~ &1yaa.$ yp, Pk Re- . a@-t a&d,@$~tab +? %@fC3li@ he wsuld be getti~g put rn&be re- 
N&%&$,+p, b@#y W o u l d  be c ~ m r i ~ g , d ~ w a , t ~  pay ths fine T-ha Reamndent 

. +tated%h+i.ke bad togo Q.crwfi tbe~wxL.mom&g becaaee he wm bk prole  
rerpeafing~)%r e~argeai!2oesWIe, PelEnigbt w e  ?lea& from t h e  ~ l l  at 

, L:Q7 & . w a d  ma& b fmt+s ~ ~ i a g . t h e , d p n ~ ~ ~ a 4 0 r U y  $ b M t e r .  
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LO. The Orown eded no h r t h e r  evidence at trial and Bt the wquet  6f Crown 
a Cou-1 and the directien of Hi$ Honour J&ge Matheooh, the jury rehzlned a 

*edict of ('not guilty" of posslessioh! 

Wb&.the evt of Court stakq&nts of an 61-4 are &issible 
if mleumt, thdw made to a p e m n  in a.vI.ity are only admissible 
if special imn&iti~ns e e t .  !ho& cond&@$i $@re stated by Lord 
Su-rnye~ i n  h h b  v. Thq a*, L1914J 4.C. $%I;, put~orit~t$vely 
appmv4 by t$js Supreme €.om,&€ %ti&, in Boudmu v, Tfie 
Xing (1949), 94 C.C.C. 1, [I9491 3 D.L.R. 81,[194a S.C.R 262, and 
reaffirmed b : R .  u. F.iZt6.ra {1956), 116 ;6~rc.C: I, 6 d l 4 . R .  f?i%) 529, 
f195;ef s32.E 9%. + * . - 

, < ,  .:' ' - 

, Inmy bpini9nJ the'polioe officer in the &&nt,case wiy $bt +per- 
aan .q aq#oMy h u s e  he wag not regwbd m ~uch .bj the re- 
spondent. As Kaubman, J.A., 98ys. in Adai&&h%y of Ch$j%ssions 
4fl CriMd &f&&~8,?2nd. ed. (I 9741, at?. 54: . 
. '&true k$, i t  ie submitted, is bigbly'subjectioe: Did the aceu@.sedtmly be- 

lieve, at the tiqw he msde the declaration, that t he  person he dealt pith had 
sovedegme of paw= over him? In other words, did the aecused think that t h e  
person to whom he wnfessed,(or as a  mult af wh.me intervention he can- 
f e e d )  codd either htak  good his promiee or p+my oqt & t h a f s ?  U so, such 
w o n  ehguld be treated as opermn in authority and if not, tho ru les  whlch at- 
each to pepona in authority need not be applied, even though the parson, from 
a purely objective pointof dew. was jn a position of undqubted autharity. 

A similar view is expressed by Freedman, C.J.M., in Studies in 
C!adi;an fiminal Evidence (19721, at p. 118: 

Suppose the policeman is garbed as B prisonttf and Is in fact thought by &e 
accused to be a fellow prisoner. Heis then not  a person in authority. The teat is 
apparently.a s ~ j e c t i v e  one. The court wnaideb t he  effect of the indtteernent 
on the mind of the accused in the known circumstances. Based on the knowl- 
edge of the amused, was it reasonable for him to think that the person holding 
out the iliducement had the power to implement his p~omise or earry out his 
threat, as the case may be? If the answer is in the amrmative - as it irr likely 
to be he is  manifestly dealing with the police - the induceheht will be 
deemed to have come from a pemn in authority. IE the answer is in the nega- 
tive - as in the case where the mused mnfemm to another prisoner, not 
khowing him be a policeman - the inducemeht wU1 be treated as not having 
come from a person itk author4ty. . ' _ .  

The weigbt of Canadian author;fty 'supports such a ~ubjkctitre test: 
R. v. Todd (1901), 4 C.C.C. 514, R. v. Towler, 119691 2,C,CC. 335,5 
c.R.N-s'. 55,'G W,W.R. 549'; R. v. Petti+ (1972), 7 C.S;,C. (2d) 
133, 18,C:B.Y.S. 238, 1395'21 5, W.W.R. 129, and the judgment of 
Spew,  J.* mwrred in b y i h k $ n ,  J., as,he then was, in Pewu.6 tl. 

@ken f1973),,'11 C.C.C. (24  449.35 D.L:R (ad) 596,M C.R.N.S+ 
160; 23. v: M&Xewq&, fig651 3 c.QO. 6,46 t3.R 153,5l W.R. @l, is 
to b$.&stitQuG~&$fm tor reaeon given by Spacet  3:, iqP-. It 
is t~,b @o%&'t+ha.t @',TrwLer a shtsrnpnt &h , t ~  ap,,u@ier~ov&~' 
R&43+9ffiser +o$,Md pdmissible by t& *iti~h Goiudk h r t  ef?, 
ApNai. * - ,  r -  . . 

8 .  
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,.,, .:I. ,. 

,q;<7 . >:.?a: . .  *,>~ ', :' . . ' ,, I .  7 .  . . 

XI wm, in PsrrOGs v. 
M) ~rs, zz C.R&S. 
3.51 W .W .I% Wl, is 
rce, ~.,:i6'Fe+m$. It 
e t o  an uder  ver 7 Columbia Coq ,t of, 

i 

4.- , '.' 5 - mq!*P Ba,mA# 4 d W  $.A-I ,, 
, --d . 2.2, %." 4 1 ::t1;3 

m1 

T ~ e . p w c ~ t / o n  iq a g i e p  b y t  nptwifbtauding affirm& evidence 
:that ne tbyzi$ wa9 qade a 4 . y  promt$eiot w#.vMtgge w e  held out to the ac- 
cwed whbuce him to mpk$ra!st@emest, f&i-il. ta @&fy the trial judge in the 
. light of 41 the circumstanws mupunding the s$@nent that it was voluvtpry. 
The &t+l 8 ' n t ? u l & a d ~  may be P v h  that the tridt judge is h o t  &tisfi@d that 
t%e &&~pu$i*e atlhosphrire swmtatlding.* mak4ng'bf th&stat&nent did -hot 
Wests g Zew df prejwiiw or hQpe tif advantage hi tfSe rdind ifl.lhe amused 

x , ,  

S$as,.R. v. M c b d  (1%),-5 GRNLS. LQI; ' ~ ~ a s ~ r u r ~ s i a n  d this 
Gwt on a puae q ~ t h a f ~ f w t ,  In all thee-ham including 
thb emotionzt, impact 0 9 ~  t h ~  a m a d  of the lies teld her by the 
@Boer yvhich put br infew, theGwrt held the Crown had.not sat- 
isfied #@ oauo on it proving-the ;scctrsed's statement w a  volun- 
taq.  an that w e  taskin, J.A.; as he then was, said &p. 104. 

* t . : ,  



r e u  uc CUUJ 3:tZUrll HNUMTr'lUUS 

. 3 %id in W? weeeot ws,.- BdeuSEnp of %ke triak ddge,  tbakhe 
Crown hasnat diecbarged the NidenPFgabof rgrstiog upon it irj the -at 
isaue. -----. , . . ' . .~ ., . .! ! ,  :. .,, ; c ' < ~ .  :!.', *:', !,; . . - , .: . . ,. t. ;' 

-I! ~,n lo hdd,\ng,$ ?o .no$wle ~.,jp:.'C&r $ lpl* d e i ~ s i r r ~ f ~ t $ + ~ ,  fi+ aP p.r$$frs' i* aiitfiMii, :mtly3.az$f6'$t*:&.6&, 
.%&&g ilik&e.c;ery *; irilddB,.~w~liih%b f a . .  .aq,y+b, -' 'a; mjhe be wM$? ey ?per- 
ate or aie' .deulatdl to oD&rate upcd..th&-p&&n:-~o. h& ~~@,jfdf&&~&&~ 

~ @JT?~~~~~$Q~~ !W% . s @ m $ q a ~ @ & ~ $ ~ f ~ ~ & $  ifma$; , - -\ W~ZS 
, .P#.i. bubt ++ : T $ t W p p  e$yivg,ayy &iog ~ ~ ~ R f & ~ e a . 3 b p ~ g a i ~ + ,  s..;, .- a .& my vrh fib?+ ,%% *dir pf 

%, fir& &doH tlle lied'ii~?$s&~+,,~~ , p~idiqb 3j1 thii,.* had &i;?+wi 
.set,Y@,& i,i ,&&&,g.&e i&&&&tefieM~ r!-, - . , .:.* - .  ,::!??. ,; ... :,,:! 

Glri?rQn~~k'ing, it may be sdd that it ki do objettion t& the adfilesibilitg 
of a primher's oonf&sion.thab. it was obtajned by meads of.a'%rick or aftifice 

4,akgfdarr feacufi iri 
waa'glven a police.wauti 
a qtitemggt; &,deefine( 
ken dvn& daf ~dp, tl 
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opipbn" of thegreeewf Ipw, i$ it ip hot actually the ktte~qpinbn; it appeats to  
their l,ordsh~ps that hb copduct is the very reverse of that "violation of the 
principles of natural jupiv" which has been &id to be the gmond for advising 
Hk Majesty's interfekdne in a crimiwi fnbtk. If, as appaapparrs e&$& Us hn.4 
o j  a&$@e whkh t& t&l-fudge rtid net $lkiw, Ute W € k r  C 6t@ for the 
Ju&@'q oX$cp3- t&e&Znq & Wg en PSs d h o f  the iipvpriely of& pcs- 
th-% conduct pnd 4* .E~$ Cimm#uy*.0/ 14( PU.. their hrdbhips 
think, a$ will hereafter & see< &at in the.cir&mptances of this carre I@ dis- 
cretion &d nbt shewri ta I&& heed exsrc.i&d ir?@roDperly. .. . ,. 

Hariing osg6xd d the ~~ paFitioll d i e h  theil- &&hipa itaRd to 
ctimQttQ1 p-in~rs, they dh mt plqpoae fo idtintate what they think Me male 

' 43 l ishkcw~kt:@Be,'nucharrbiskrSedesimdtkdtthe@ntsnbu(d h 
ss autJaarit~, infa7 as a gme~i.&l 4 dbrr be laid dotots uW &rcurn- 

mt sd gmt.& ~ Z P &  Thst pwf be left t~ 6,Coztrl which etBTdaea, ga 
tlheir #.5?-&b@s & loot, tm2&iGfU~th g a  g e m *  h e  of Wrnimd 
A m $ I :  ., . . . .  . .. 

(&;a9is added3 - ? 

8 %  . ; : ! : . .: , . . ', 
. . 

: / .  . ~ .  ' .  : 
. . 

The iasugin~btc~h,i!~~d.,%e King, am; wasqhethei 
in authority had a right adu:estj.on of. an amqqd. a f ~ j h i i  ,.. .., .. 
am@. Sp dealing with . $?I& .- q4nl$pljpn; b-td S,umner, -44,:p~~;$I+l; 
stated ziSfollows: ' ' ' . - . 

, . 
, . , ; ,  ,,< .::.:. ,., . 

, . .  ,..,?. , . . . . . . . 

growth of a police fqye oP the modern type, the point h q  frequently arieti, 
whether., if a pqIicew .quqtioq~ aprisopy. in his.custody at  all, the pwnert s  
aimwar are evid,&qe *T.h@ api+@-a]y~% fmm f ~ o f  pmjudia or 

, hope of.$dvan$p inbpW , y a person in aflt4pnty- . . . . , . 

. ' It is to be-ibkrved thit  l6girhllj thee= objedibhs'all go &.the &eight and 
' . ' ria to the admiiibiiity S e f  the kviden&.:: What's pemn having knowledge 

about the. matter in imue says of it is itself relevant to the issue.as eVidence 
agai.net him. That- he made the statemeat under +.mmstances of hope,, fear, 
bitmeit o+ athe~,Btriot ly  go+ only-io its weight."Io an action of tort evi- 

. . de- of'thls kind could not be excQxled when tenaewd agairkt'a tbrtfedser, 
thbugh a juw liri ' hi well be told &i prudent- to think little of it. Even thc 

which rxct&a $(u.vidence o j s t a b m ~ r  m.a& b g , ~ ; ~ ~ ~ ~  when 1*qr M 
indue&.@ hupe..&jdout, orfar iwjy$,. bia .  p.np9 y m@w&y:. C a ruk q( 
; ,@kg. "A, .vd&ion forced from t 'e .miy.P.b$: the,fla%y of )lope ,qr by (he 

: tbddre off&:obmes. in s i i  questi,*.nabte,a g c p e ,  yheo.lt la tdbe conqldad pr, 

&&i;& b;f,guil?; fiit' +-&it ~ g h ?  G, &'gifgn .bit!: Li."Ws+k#& 
. flf$3); 1. M h i i l 6 3 ,  ft L fi~t$&a$ the .law presq'pes s m L ~ ~ h i ! h f g ' h ; ~ . : ~ ~  

true, but from the danger pf receiving such 'evidence jud~e4 Kave thoi&&it 
better to- reject it f tir-the d~a',admini$t~~idn:af jitatice::&> u. B&~. ($&E)~  2 Bn':.-#. 

, . ,+t $4&i:+$rd! d,iwhen h ~ p e  or fear Ur* i 9  $@tion, 
' , . ~ ~ ~ ~ ~ i ~ i e ' ~ ~ & . h . ~ ~ ~ : e d  9' '2, a d i i i t ~ ~ . ~ : t $ e v ~ n ~  .tbi~",gji wjt+.spm 

., , , . * ~ ~ & * f i ~ ~ ~ $ ~ ~ ~ ~ ~ ~ ~ ? ~ ~ ~ & ~ ~ ~ i K e ~ k  &icg,i;:. . . ,  ?..,.?,!? .<30. 

. . ,:-... , ... ,. ,?,,A ,<, : ,?, . . ,.L. .:}is. d,< ,!?. . , ,, *: , 3  ., ..,;.;.!$, ,, ~ . , ;::?.., 2: ... .. i .  .?.', . . ?> . . . .  , . .  , 

1 ,  : l,;,l- ,.!.... ',,..'< . : : :.:? , '>: .:. , .,:.-, 2 ,  : ." . ' .  : (~zptpjuqd~ $@eaa)- :,:: : :. . , ,+ .( .. . .:.,. ...%... . ,., . . ,  

. . ~ k : i g , w : , ~ :  ,.., > ,  : wj+$: i red;th&~,~$$;,&i$d? ww$f t%G.3ie$i&it +*. . .. .. it&; 
~ $ ~ @ ~ u ~ & : ~ ~ ; . $ . . ~ ~ ~ o Q .  :$a@ F.3 '&iM:ii .{,$3yiRh~t$,;'~i~li' .ante :dt18~cq~';di~,cl.ef~~. . . pnd % f i ~ * r ; : ~  ..ij*,~d:q~$i4 6$1$3, w& 
&,:&k;@f@&qi,; ;,,, . , , ' ,  < I  ,, ;;:,,!':,' .+,. ., I.:'!?:. . ... . . " '  ;-:.? ;>.:! .\.kr.?. .:.!::; , . 
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I , . .  .. ; v i  !! ., , , . , :  
,cr.b& fscta thatlthe .ptste- 
estian', and that'tJ& d&stjqn 
i"&h:+if'i..hiaan j4'li#'*tOdj,. 
...m&-&ide,,i &4.*jtk the 
wint has frequerftly a+h, 
:CUS~..Y.~B~UI N: P,+F'~ 
&. f'prn,:fezir.oL.pqe~ub or 
. . . / .  I 
bR*ldl!go to  khe J,ai@hiht qpd 
d';-pe&#~h.vrtlg :taa+1edge 
&ot. tu th8 ismie.& 'evidence 

. .  . . . , .  _ . .  
. . . ,  r . 

1 '  ' ' as $01 the view\ that the 
isd6 ib aut$orib$$vw.a 
ile,dapted bylh;m -9 
. . .  , _ . , . . . / .  1 . .  

i 

AS wa~'@h'ked- &$-by &.I!, 4., iir FioiM:~: Qudq, c19703 4 
CG.q,22 a t  $. * ki' t3&' ?(I@; 0;[1m 3.F.R B tii'p#$, 36-7: 
'?g$.de, t l e . ~ ~ ~ ~ ; ~  ,ol$hite.heh,ts,i~ it Jud&;erp.ade 
nlIe abd'does not depend bpqn any Tegidatjve foundabbn =..". . 

With respect to the contrary ~ i ~ w . 1  do not see baw,it can b e a d  
that a Judge-made founded.oh pqlicy can ever be +id t ~ ,  bk ex- 
4avstive, nor da I yead thq. j~?$mer$s. of the Supreme Court of 
Canda, mfeveAto by my W+&er4 Jessup as w,hol&ng. 

/ /  

The phltmpbical bwh for bhe pule e~clui$iig coaiessions under 
certain circumstanoes has not, ia my o~iitiao, been dear1y.wolud. 
Certainly, one of the resqnq assigned for,.tl+e d e ,  as stated in 
Ibruhim v. The King, sztpria, is #bat a confe8s;on made under put% 
circumstances may be untrue, batit does not follow that where the 
truth of *the confession is no longer in issue that it necessarily be- 
comes sdmissi$le. 
In the case of hC7erq v. The Queen, [I9691 1 C,C.C 197, 70 

D.L.R. (24  530, [1$@3] S.C.R'W2, the majority of the S reme 
Cburt held eliat the'question of the truth of a confession is re evant 
on a v&v dim hdd to detehnine-whether it was admissible. 

"P 
Ef the sole baaia of the exclusiop were khe danger'that the con- 

fession may be untrue, then it wbqtd'fdll~p tbt'onw the trutb of 
the abtement had beW established its ad&tbility would k auto- 
matic. However, in my respecfflrl o inibn, even where the truth of 
the confessibn is established, i t  wdrr;eveTtheless be e d u d e d  if it 
were shoqn to have bp* 6btai6ed bpfow. Thi? season .Por'e2clG& 
ing snkh a statement. thersrfm eeaniaot 'be assigned to 'the danget 
that it may be untrue, It will W e~clud~only by reason bf policy, 

Sinaikly, it is'to be- obskrtrd that the iule, as stated in lbmhirn 
a. ' T& Xiy, supra, is bmw to .Cbafe&iplro made to persons in 
auijhokity: cJP the s,ubje$ie.tqt, Is re&*& to w detewne 
whe€hw.the mnfesprod 9~,~3&$ ha,qexsan iq.authoriw* then it 
w 4 d  Pailow that.tbe &r, i~ qsestiasl was .mt.a person in au- 
thority, and4h.e mnfe8sio~'wortld be dmStted even though ,and& 
s o d  prier eise'the po1ice'dffidp;T hkd ,dbtaitaig?d it by hm or 
threat of viokpce In my reSpi#tfGl,opinio$, if tlie qtaternent were 
sbtainedc u4dw sv~h cteumstaw?es, it hnuM be itt&ssible once it 
wae &own #at tkeaperson obtaining enchi a statement was in fact 
a p o b  off i~ewn t)l~tgh auoh fact wab m w l t  to &be accused. 
Jn an article by Chief Jgdce Freedman in &dies in Canadian 

C&ia l  hti8em, 197% in svmmsrg the leamad Chief Justice 
makes the following observatias: . ' 

It is tiot sf~ggested that the wte'priss here de$twith a* exhaustive of the 
pemonq wha niight qwlif?r penone ib BI#&&$ ' $ 5 4 ~  a& otheh. One word 
of uuhoa i~ laert1.s a ~ ~ d . , ~ n  t b  itw& of Y;e q~vmi ~ r r  h v i e w ,  .A 
I~~ cbBiJby f&*& h o l i t q a  is, of &nb.  i d m i s a w  aiUat 
refErma to thc kw.%n-ityr qf& dStailaut1' dlthmgb m Amen'md d n w  fa 
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here cited6 it is nP1 ualikely that a srimi)ar conelusipa weqld be reached ip 8 
,Canadian aourt. Byt tk reject' $a qqfeeq+m,* pwka ca+e wowid pmwed 
nol$mna il(aqnl. D ~u vh zing pmw an au.@&ly by$ mtheP.~?++ 
& &wtiti++iz&j+y& ti 2o&~r&e W &stion'mfZd$tic &liey in t% ad- 
rriipiat~icni df&im.&14~1 jaistcce. . 

(Ernflas3s dded.) - .- - , 
As wap pointed out @ inIbTmiii.:?WKiitg, &pap thephif6sdpI-i: 

i'cal basts fat. the rule expre$sed themi had at "that time 
been resolved. That qppearb to be the'situation now as was @.a 
by 'Ewd -Sz11m6h in, Wrecthr @.fibla 'Memct iOlns  6. Piggr' 
r197515 A3 E.R. 175 at u. IB8r j , - - 

f ie  que&o.n wkethL3 )elth'e4ru'ule kaiddbw fni$. v. h o n e p s & [ 1 8 ~  2 Q.13.12; k. 
b..fifiklllis81j ? ~%.D.'I*?, and I M h  ): R, (LbIII] hC.59 i! , is b&d on 
'the tplisbrtfryprinciP~en or '%the'dikdp~ihal'~ principle" (referred to in-a6 f itft 
Re&rt ofs#g Criminal Law Revision C~mmitteel is ~ogs:IMvan Qm~Lant Qiilr 
owpitical question but for present purposes it is onis1 of &adern~c inkreit; It 
.&es not touc,h the effect or anrloubtecl vah+ty,o,f tk _ 

L - '  

WIqtev&.&xy be the philosophi&l k i s  for ihwlyle, I aWs& 
. isfied ,bt &:is not exhaqtive, and cansidepkiaq mwt be,gives,tQ 

other matters jn,detet?nining the admissibility of a confession. . 
In my regpe@ful~~opiniw, $hq.~ules wpectjng confessions a;nd 

priykge ggainqt sdf-inuwnation are related. I use that term in 
$he q s e  gf the *kt $£,a perpiaq-,under arrat ,to t o i n  silent 
when questione,4,kylzp eqforcesnent ~Qcers. 

In the case of 8, v, DeGhg, [%9%]2 C.CtG.,190, [I9661 1Q.K 674, 
in t* CQurt Lpakin, ,J-A:rL@oted the interrdktiw of the rule re- 
spechug ~~>nflessiong and-the p~yjkge agpinst self~incrjnlination aa 
fo1lowirs at-p,. 19-4 C.C.C., ppr 671-8.0.R.c :, I , 

It,would appear 
Justice Cartwrigh 
673, tlWd3 8.C.R : 
D.L..R::. 

Thb.gsb~t1 wd& 
ruk thatan invol 
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B M.slvW 
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' . e x a l u ~ - u , i .  
:, mitte&the:$r+$n 

panyisg: the polid 
WWYn had -been; y $$&:*, &err 

E.'i,:, , .. ,q&p@!&.&pttee, t&iid&rip'&t36j 

: ..&m;i#,d&in 
, . : Prj14iP$:jP ~ur.qi ' ..p>&!&fifil '& ':, . %*,I: ; p:.& 
I :reter.& titwa*~ 

. . . . 





.eb  U Z  Z U 0 9  5 : 2 7 P M  RNONYMOUS 

That is all thaf is meant by the Latim-tnaxirn, w w  ~ m t u r  seipmw acwSbm, 
oftes i-*y adva.ahced *upport of &.much broader proposi$io_n. >' 

Pmdatp. 5: - , , I  . 8 ,  .. . . ? . .  ., , .  I 

"In short, the privilege extends to the accused qua witness .add not 
gua accu8Bd, it is wncerned with testimonial cornpdsio~ specifi- 
cally and not.kRrith oampUlsim genedly." - . I . -  l a *  I '.- , 

As I he,ve dreadJf obsewed, I use %he krtn Npfi+$leke against 
&If-iqcriniibatio~** a$ a dcqript$y of the right of an'a,cc,@d re- 
main.siieirt in rerfigon~-~&ce,quwtiavingand not in the +&no- 
nial sense. 1 2  take ik that 3s tbe way that #& term w& being 
con~idered in the'~@&fages fmm the judgmetztSrin &Clevp' and 
Wray that I'have ~eprodulced abovh. ' ' 

: , -i 

The followin p v a g e  f ~ o n i  the j.udgmeel_l of osier, J ~ . , ' i n  Ehe 
ease of 8, v. dite (19p~). 15 C.C.C. 90 at p+;5y. 18 O.L.$. 6443, C re- 
lied upon in support of the admissibjlity of the wfession tendeed 
in thiseqp: ,. , , . V: . ,'* . r 

Qhemlly speaking, it m&be said F a t  it is nd objeotion to fhe'admissibility 
' of a tirisoner'~ confemlon'thbt~it rffas obtained bv meam3 of a trick or artifice prd&&uwi him.wt$&:.&+i orother +hbh, &,dh&ei f,)),,wb; .: ., ' 

- 2  'F' . . 
Wb$ ,j+ offen l.9$&ipdr+dl '&<i+&$ei;, + @&t' &id. it&"$,si$. Ji'~,$er, 

J,.A:i..fbUa~i3r'g the.6.b~atibn~.;which,. - .  I:..haJe et fdrth a - wei! when 
& a'd'jed . , . '. : . . . . 

. , .  . . . , .  . , : , ,  .i i . , > , . 
.., ,. . .' :: ,:fh. .. . . : i : , t  .. 

2 : ,... e auti&ti&.-aigd@d jC the &<$-books iefe'uql k. ~ h &  l.&teij.'.:&te 
.' . c  .:.,:&&. . ad&iiii"*&&~,&~,.~~&+;.~*& &n iite&*M & e,lflrle e& . .. .a;&: by"& j l b k  '&'&&@;& inegular ,+y*I's,I;a& 'I '&,,&t 

. , , -tka!'imzqw Ei7eywtallces i t  llcew'a$pear tkob d confea@ri qo &Maned .+ to 
be reg~m?ed;os md having fiaety and &l.wntarily d ~ ' & . a s ' : o p e i t , . b  . . 

. ~~,~Ibt~~~sjed~,~,u~~h~'tke.~jeictibn.o~~a~..of,ftelcagsb 
fou&. The & of Regha v. 'Hdsted (1898), 19 Cox ,C.C. 16;b en iliuutati+ 
of what I refer to. Nothing in t h e  present case, howevet; lnritis,iti 6pplikaG"on: 

. . . . . . . . . , .. . .  
(Empb- t$dd.) . . : . ,. ,.. ,, . .  ..;. .: :. : .. 

:. h the c&e OF.& u. ~i&ed:(i&g), 10Co.x GC.:16,mferd4~ by 
Osler,.$&a.~a#i~ns,Jq.&BCed,at:pi, 1%. ' .  , ,  .: - . - ,  . . . . . . .  ... j 

' ,.:: ,... . 
' I &iiirimt all ti^ t,& ;i'cl&kiqdl th.be',but: 'It ,@.'a ma$& oh 'w$~&':~'f~old 'a 

.h&k8dii&inf f?~ ii$; .&h..zi p$ige;+h,dr &+@@'i$#+ hi a . d f  i b . ~  . . ,. 
. . . && ,@ - @;$iiet;/o. * .::: . & ;&w@:.&j.Mi'*. $'". .. , , .  . , 'rJ::":, 

, , y,., ?,,: ::?,, , , ,.. 
4 ~*:lis,m:*~,.~,~@~$,;. 8. ' 4 .?+ha , , . , . . , , * .-, . , , .. . ,< . .. : , ,., , . 

~~rn~hasis  added,)! '. . . - . . . , lx.,.., . ..i.z:..:.;. .. . . . .A; i2i,.,2 . . . ::;.a . . . 

. . . . 

:- T+ pub1 ic can h a t  
tspsted'urith its law 

In the article by i 
f~Mowing 4ditiom 
very.aN to theiwic 

it iis fjlstid the? 
the hue reasons far 
ready skted, ,the 7y 
untnw. &ct twa 

- pMf&b$&tk;er;l 
hqm behg ah ' i~eb 
deciiion-making. T 

- Whedt96S7aempl 
ofikdi*l -hedo 

' d p l  m*ye. 
(I$Q$$s, a@ed.> 

In-tM, P4qq Ei 
hIrr@w, .q.m3qi 
t7nited,8tatea,, prgt 
. ~p:hev;: I+& 

Frirn~al law pfor 
th kmg run;% ~t 
d e W  op ex9tcins 
@tion. As3Deqa %, 

"A*g sys€%lk. 6 

h t w l l y  16 can 
d L  th%? 
d e b ,  and to 
mir-! me h 
ness of the.jian 

, of quesf.ibilM( 
. f -wd m 

a aigbt b tbe 
. legiclF?ate m 
' $c~$a&itCd:4 
been Ule'caur 
wm not recog 
pl$i!d., , 

[Addition@ ,eqphai 
sti$utiod rights v 
enforcement, .then 
bm.'? 8 .  ' . . - .. 

f do not cdIiilaen 



. s 
. ., ~hejx&t? h;d)y bo expdadtolban r e s k  for the rim when-thaw as. 

, t ~ ~ W & w a L h  itB law enforcement dp not wppulo~ly adhepe to i t  , 

In the article by Chief h s t i c e  &&drnm ab~ad~ referred.to. the 
follawing additional conmeats made ,by him .a&, in my opiaion, 
very aptto the issue herelbeing mddered; 

,Xis fustioe then that we seek, and kritkn itrt broad framewbrk we &y A a d  
the true reasons for tbeLruk excwipg jneluced ponfg&ons U s y ,  ag aG 
redgstated, the main rpxwv far excluding them w Re danger that t h y  ntay be 
untm.  Bui them a* othei m m s ,  stqutly disclaimed by some judges, openly 
rafeased by ptbem, and silently acLWwledped by sti l l  othen - t h e  la.( per- 
aps bemg an instance of an Mimi-ticdate major pmIsel' playing its role ih 

decision-making. These reasons, all of them, are wted Sn hiatotp. T& are 
touched w6?h~mrsnurnes off.orture a d  tL rack, U19ynm bound rtpwi,& tke caw 
of individuuijkeh, a& they WJ?& a deep oowrnfi  the intsMtr p f t h p -  
d W l  process. 

(Emphasis added.) 
In the cap of Escobedo v. Illinois (1964), 37a1 U:S. 478, Justice 

Goldberg, making for thq majority af t4e Suprep Court of the 
United States, wrote in a similar vein.wben he & W a t  pp. 488-9: 

We h v e  learned tbe lesson of hism, *ken4  +nd .vodera, Mat a system of 
a i m w  law enforce'ment which comb ta q~pend o q  the ' d w l o n '  will, in 
tbe long run, be lesd Mliable and 'hoq ti~%j&td'&buse$tha.n a ay;&m which 
depends on extdnaicevidence indkpedilently secdred throtkh skitlfui investi- 
gation. Be Dean wgmore so wisely said:, , 

"An& Wtem ofed&nistdim wh.2cha$ermitn t k p m s e a t i o n  tu tm~t An- 
mually to w m p d s q  8eIf-d-ae a w, wceof p b f n b ~ 8 t  iWf mger 
w a U y  thm+. The inclinatiotl devdpps tb rely mainly qm sucll evi- 
d e p .  and ta be &@led with an beomplete investig$i~n of+e other 
BOUtCe8. S'heexerdise of the @re? to w t  answers begets a fargetful- 
ness of  the-jW%hiWid&4 oFthat go*=. The sim~ie b;nd p e w h t  proces - - of questio@g bfeSde-a eeadhkss to m r t  %o-bullybig and b physical 
force and m. If Wre is a right to an ansxer, tkp=re rn e m s  to be 
a right to the w t e d  answer,-that Ie, to a CpnCessiop ef guilt. T h u  the 
tegi.timz& W &s iub the u w t  abuse, .yltimatelg, t& innocent arc 
'~~~ the 'encr4Wn.t~ of U &td''sys@k h c h  8eeMs to have 
basn t h e w  of expenem iti thoee-legal%ys'tems where the pdvilege 
wka not mgnige$." 8 Wigmore, &iehke (M ed. 1940) 909. CEmphaais-io 
oa%insl.) 

[Additional ernphssiqadded.1 ~ n d  at p. .kh: " ~ f  the exercise of con- 
stitutjond rights will thwart the effectiveness of 8 system of law 
enforcement, then there is something ve* wrong wi& that sys- 
tern." 

I do not oomment on the wtwal issue in the Escobedo case nor its 
relevancy to our judicial ~ystep4 but nevertheless I am of the view 
that the observations froh tMt judgment above wt forth are per- 
suasive on the iwe bere. 

Although the right to remain silmt after arrest in response to 
police .gwtioning,abo& the subje&msttm of the often- alleged 
is not a qnstitutkn81 rig@t, was the maWr in issue in the 
Bh&do'case, it fs deverthelew a fuhaanienW p'incip10 3n the ad- 



ministfation of justice. It. woukf, indeed, be a hollow rikht if one 
could be deprived of it by-the dimple device of being Qglaely per- 
suaded that the queatiorrea was not rr policeofficer, 1 - .  

.It is:nob withouhsigmifioa~ &at the &nJy eviden&.tendmecf' in 
this case was that of the verbal ~Wtetnent given to tffe palice 
efficer h the a i m m s # a n ~ e ~ i M  f h u e  already auutned. The im- 
plicit danger of su&.a-mtioe &st be appare'nt. * . 
'In m y  oui,iaion. this case is suite distin~uishable from those rnanv 

caw w@-h have held Bat e&bm.e ob&nt$ by ~)sk stratagemi 
in fh~  c o u m ~  of inwtigation of .crime and even after arrest have 
been hela to-baadmissihle. / I x , -  

I ddlabt'.Fead &eajMgmeat in the case df R. v. W&y, gitpriz, as 
hordfzig'that f n the Iatank cask the lamed tkaI'Jurfg6 had no d b  
cretion and Was c0mpelled.by law to admit the proffejxd e'pide,~, 
I t  ie t9 be gbsowed !ht in the W ~ a y  m the wM.&ion of @ p- 
cuq3 had M n  hdd to be i n a d f l e  and that rirlin'g wd& qot in 
issuean tbe apM1, ?tie i&e wgs *Fhbettt:ec; a o t ~ ~ ~ n & a ~  $kit 
the buinfeesian WS icpadttr~b~e, tl+ W i n  wis, n ~ v e r t h r e b ,  enti- - tled to protrfs' &PojrJg &e'i%)tirflng of-the fie-tiut3g.Is~tbe'f8ct that 
its locatib~ uSy, @i$W oh$i+,fi$. @dice 9 the re&wridez@; a d  to 
give in &e~w-w.m~4 o$ ths .wdessi~n as *as verified, by the 
fact of, the finding. in my reqwtful opinion the-?ase;.did not touch 
on thetissue jjrs to ahethe~~thexe mae a judicial discretion ae to- the 
admk&trili&y .& &E c u ~ ~ i o n  BS such. . ..,, 

ThaE-mclr 'it discfetgoi, @srB@ isc,% be f o m d  in the'@+tz+im case 
it~eTf- The SItl& einhg@ng the @mi&ibilitjy of. ~onfehf~ns have 
always &en view4 SM somewhat specigl to th.ri%qa~~.;. -*. 

Sinwd bm oO theview thsLt it was open-to theltri&l Judge to take 
iato eonsidwatioa the manner in %Bid khe' whfession 'was*of>- 
tained.ai~d tha: he wp9 correct in excluding it, it i$ uedecessary for 
me to de+nqiiie whethk~ tbe figding ,+uM bs vimed d.a.fmdhg' 
of fa& anlye d t h  r e p t  to which there would be no right of ap- 
peal bp the Croven. -* . , 

la the result therefore, ; would have dis-sed this Cream ~ a p ;  
peak . ,' ; . . ' .'F . -,. ,-,.. . > . ' T , (  

vFT$es*&N; Grr-&&h$isi IEssu+; j:&,-. ! . . i' ' '. .. 2 ' ' 

d l  I , I j .  4 

+4ppk~ &d; & w . i A d i O ; i (  I 
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s being sold 'e a "loss- 
e cost $5, i f  7 he pro mta 
, s to re  amounted to  ,50@, 
old at l ess  than $5.50 to 
that argument. \ Words i n  a 
-y .sense, and Qhe ordinary 
~g a t  less thaG the actual 
ed the Court tb take into 
siness, surely jthis would 
lation. Also, {nterpreting 
I by defence bounsel, i t  
e an accused p e r s o n  was 
make a thorough exami- 

jstablish a p+ rata c o s t  
Lr article and then deter- 

at Less than : the actual 
us iness  on thrqt article." 

ces where s. 84(5) might 
er s. 34 (2) (a) (in view of 
the appeals a s  to c o u n t s  
.he meaning of) s. 34 (5). I 
tr concurrence in or dis -  
ion given by Morand, J. 
form of probihitory order 
judgment of t h i s  Court in  
53 C.P.R. 102, at p. 122, 
(2d) 75 at p. 93. ,If there 

form of tbe order i n  this 

2 is allowed; the. con- 
ad a verdict oif acquittal 

. ! 

u o t  3 is dismiised. 
s dismissed. i 
.ibitory oder  i~ allowed. 

Order adcmdingZy. 
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REGINA v. TOWLER 

British Columbia Court o j A p p d ,  McFarlone, Robertson a d  Nernetz, / / .A. 
July 19, 1968. 

Evidence - Admissians - Accused while in custody making in- 
culpatory s t a i e m e a t s  to R.C.M.P. officer and pol ice agent  believing 
them to b e  c r i m l n a b  - whether persqns in authority. 

Evidence - Opinion evidence - fnctilpatory s ta tements  made wbile 
in custody to persoas believed to be criminois - P s ~ c h i a t r i s t  testL 
fying on voir dire that l i t t le  credence be p laced  on &ch statements 
in view of accused ' s  personality - Whether evidence should be con- 
sidered on voir dire. 

T h e  accused  while in  custody following h i s  a r res t  on a charge of 
non-capital murder made certain inculpatory s ta tements  t o  two perscns, 
one of whom w a s  a sergeant  attached to the  R.C.M.P. and the other, 
a police agent.  The wo men had concealed their  t r a e  ldentity and 
succeeded  i n  making the accused believe tha t  they were crimine!~. 
On the  uoir dire ,  to  determine the admissibi l i ty  o i  the  statements. 
t h e  defence c a l l e d  a psychiatrist .  who tes t i f i ed  that  little credence 
ought to b e  placed on the s tatements  made try t h e  accused  in  the cir- 
cumstances having regard to his pers'onality. T h e  trial Judge ruled 
the s ta tements  admissible  on the ground that  they had not been o b -  
tained either by Pear of prejudice or hope of advantage exercised or 
held out by a person in authority. He further s ta ted  that he dld not 

'find it necessary t o  rule upon the admissibllltg of the psychiatiic 
evidence. T h e  accused  was  convicted and he appealed,  Inter a l i a ,  on 
t h e  ground that t h e  s tatements  had been improperly admitted. Held. 
the appea l  should be dismissed.  T h e  evidence of the  psychiatrist  w a s  
not relevant t o  the i s s u e  on the voir  d i r e .  namely whether the s ta te -  
ments  were voluntary. T h e  evidence related t o  the truth or falsity of 
the s ta tements  which was not a matter for proper consideration. Tne 
trial Judge  had properly dlrected himself a s  t o  whether  the  statements 
were obtained by fear of prejudice or hope of advantage exercised or  
held out by a person i n  authorlty In accordance w i t h  t he  rule laid 
down i n  Boudreau v. The King,  94 C.C.C. 1, CL949 1 3 D.L.R. EL. 
CI9491 S.C.R. 262. His flnding that t h e  s ta tements  were voluntrry 
was supported by t h e  evidence and should not be  disturbed. In any 
event, the persons  to whom the statements were made were not per- 
s o n s  i n  authority vis-a-vis the  accused.  The quest ion whether a 
person is one in authority must b e  considered subjectively from t h e  
point of view of t h e  effect oa the mind of t h e  accused.  It cannot b e  
s a i d  that  the mind of a n  accused  might be affected by inducements 
held out by persons in autbority where the ~ c c u s e d  does  not himself 
think that the  persons  who made the inducements were persons jn 
autharity. 

[ B o u d r e a ~  v .  The K i n g ,  94 C.C.C. 1. 119491 3 D.L.R. 8L, 7 C.R. 
427. [ 19491 S.C.R. 262, apld; Ibrabim v. The King, [ I 9 1 4  J A.C. 5411; 
R. v .  Fit ton,  116 C.C.C. 1. 6 D.L.R.(2d)529. 24 C.R. 37L. [ I 9 5 6 1  
S.C.R. 958 ;  Chan  W e i  K e u n g  v.  The  Queen, 119671 2 A.C. 160; ~ c m -  
missioners of Customs and Excise v. Harz,  [ I 9 6 1 1  1 A.C.760; R. e. 
Todd (IBOl), 13 Man. R. 384; R. v. Burrs. 86 C.C.C. 9 .  El9461 2 D.L.L.  
655, 1 C.R. 301. 119461 1 W.W.R.328; R. v .  Demenoff. C1964J 1 
C.C.C. 118, 43 W.W.R.610, folld] 
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A P ~ E A L  by the accused  from his conviction on a charge of 
non-capital murder, follo\ving a trial before Gould, J., and a 
jury. i 

~ . d .  McAZpine and H. McLa.ughlin, for accused, appellant. 
T.g. Bowen-CoEthvrst, for the  Crown, respondent. 

 hi judgment of the  Colart was delivered by 

MCFARLANE, J.A.:-The appellant appeals against his con- 
vjctidn of non-capital murder a t  his trial before Gould, J.: and a 
jury. i ~ h e  c a s e  for the Crown was that the appellant shot and 
killed the deceased (CzimimaZ Code, s. 201), and that he did s o  
whild committing the offence of robbery a t  her grocery store, 
h a v i ~ g  on h i s  person and using a gun (Code, s. 202). It  was not 
denied that the appellant was  in the grocery store a t  the rele- 
vant time, that he had a gun in his hand and that the deceased 
was killed by a bullet fired from that gun. The defences were: 
First;  that the appellant was incapable, through the effects of 
heroib and alcohol upon h i s  particular personality, of forming 
eithek of  the intents described in s. 201, or of forming the intent 
to rdb; and secondly, t ha t  he was insane a t  the time of the 
killing. 

The evidence for the Crown included inculpatory statements 
made, by the appellant t o  three witnesses who were not police 
or o h e r  persons in au th~r i t y .  No error was suggested by the 
appellant's counsel relating to the admissibility of those s tate-  
men* nor to the learned Judge's charge to the jury respecting 
them.! I add that I can find n o  such error. The  Crown called two 
other; witnesses who testified tbat the appellant made inculpa- 
tory $tatements to them while he, the appellant, was in custody 
a t  Ptjince George about 10 to 12 days after the killing. One o f  
tbesq witnesses was an experienced sergeant of the R.C.M.P. 
The other was a man with an  unsavory record of crime who was 
working "undercover" as a police agent. These two men, of 
course, concealed their true identities from the appellant and 

succeeded i n  making him believe that they were 
of experience and interested in having the appellant 
when they should all be released from gaol, in fnture 

crimibal activities if they could be persuaded that he could be 
relied upon to participate with them. The result, according t? 
the evidence of these  two witnesses was that the appellant 
boasted to them of the  manner in which he had effected a robbery 
a t  thb grocery store and had shot and killed the Chinese wornat 

I named i n  the indictment. 

REGINA 1 

On the voir dire, folIowin 
ruled the evidence of these t' 
fence called a psychiatrist, t 
that in his opinion little credc 
rnents made by the appellan 
vironment which I have descr 
appellant's type of personalit 
evidence was admissible the 
not find it necessary to decidr 
the psychiatrist's evidence on 

The appellant's first submi 
appeal tbat the inculpatory z 
admitted was put on a broad 1 
ratio of decisions which have I 
and the real basis For exclueii 
untrue. In other words, i t  w a  
ness of confessions made a: 
provides the real basis or r 
protects an accused person f r  
Much support for this view cs 
has,  however, been developed 
constitutes an exception to 
against interest are admissiblf 
who make them. I t  is the rulc 
the Courts rather than an atte 
to be the reason for the rule. 

P ressed by Rand, J., in A . 4 .  1 
19561 S.C.R. 819, where in d 

by the Courts (for determining 
he said a t  p. 455: 

"The ttial Judge and 
Appeal [[I9551 5 D.L.R 
accretion elements which. 
sidered pertinent to the 
embraced within i t  nor c; 
supply a want of what th 

r condition. " 

The relevant rule as  i t  is 1 
Canada was stated clearly a] 
Court of Canada in B ~ d r e a u  
3 D.L.R.81, [I9491 S.C.R.2 
ment must be voluntary, but. 
word "voluntary" js given 
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appellant, was1 i n  custody 
after the killjng. One of 

sergeant of thp R.C.M.P. 
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gent. These tko  men, of,,' 
1s from the spbellant 'and.  
I believe that; they were 
3 in having thb appell$nt;.:', 
eased from gaol, i n  future, 
wsuaded that 4e could: be " 

The result abcording 'to 
j was that the appellant 
I h e  had elfectcjd a robbery? 
killed the Chiqese wonian , 

REGINA v. TOWLER 337 

On t h e  voir dire, following which the learned trial Judge 
ruled the  evidence of these two witnesses admissible, the de- 
fence called a psychiatrist, the effect of whose evidence was 
that in his opinion lit t le credence ought to be placed on state- 
ments made by the  appellant in the circumstances and eo- 
vironment which I have described briefly, having regard to the 
appellant's type of personality. In giving h i s  decision that the 
evidence was admissible the learned Judge stated that be did 
not find i t  necessary t o  decide or rule upon the admissibility of 
the psychiatrist's evidence on the voir dire. 

The  appellant's first  submission in  support of his ground of 
appeal that tbe inculpatory statements should not have been 
admitted was put on a broad basis. It w a s  argued that the true 
ratio of decisions which have held such statements  inadmissible 
and the real basis  For exclusion i s  the danger that  they may be 
untrue. In other words, i t  was argued, i t  i s  the untrustworthi- 
ne s s  of confessions made a s  a result of inducements which 
provides the  real basis  or reason for the  rule of law which 
protects an accused person from their being used against him.  
Much support for this view can be found i n  authority. The rule 
has, however, been developed and formulated by the  Courts and 
constitutes an exception to the general rule that  statements 
against interest a r e  admissible in evidence aga ins t  the persons 
who make them. I t  i s  the rule s o  formulated w-hich must guide 
t h e  Courts tather than an attempt to apply what may be thought 
to be the reason for the  rule. I respectfully adopt the view ex- 

P ressed by Rand, J., in 4.-G. B.C. v .  NeiZson, 5 D.L.R. (2d)449, 
19561 S.C.R. 819, where in discussing another role formulated 

by the Courts (for determining the boundaries of accreted land), 
he  said at p 455: 

"The trial Judge and O'Halloran J.A. in the Court of 
Appeal [[I9591 5 D.L.R. 561 introduced into the idea of 
accretion elements which, while t hey  may have been con- 
sidered pertinent to the formulation of the rule, are not 
embraced within it nor can they be  taken in to  aocount to 
supply a want of what $he rule calls for a s  its necessary 
condition. " 

The relevant rule as it i s  to be applied in criminal trials in  
Canada was s tated clearly and authoritatively by the Supreme 
Court. of Canada in  BozuZreau v .  The King, 94 C.C.C. I, 119491 
3 D.L.R. 81, [I9491 S.C.R. 262. To be admissible the state- 
ment must be voluntary,' but for the purposes of the r u l e  che 
word "voluntary" is given a special legal meaning. In the 
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~o&reaci  c a s e  the  Supreme Court adopt 
~ i s $ o u n t  Sumner its IbpaJL+z y .  The King ,  
pp. 609-10, as follows: 

i "It h ~ s  long been es tab l i shed  a s  a positive rule of Engl i sh  
brimioai law, t h a t  n o  s ta tement  by .an accused i s  admissible  
in evidtince against him unless  i t  is shewn by the prose- 
/cution t o  have been a voluntary statement, in  t h e  s e n s e  t h a t  
iit has not been obtained from him either by 
KK hope of advantage exercised o r  held ou 
:authoriLy. The principle i s  a s  old as Lord 

$he rule wss.res ta ted and applied in R. u .  Fitton, 116 C-C.C. 
1, 4 D.L.R. (2d) 529, [ I9561  S.C.R. 958. T h e  onus was upcm the 
CropIn to provb beyond a reasonable doubt that  the s ta tements  . ' '  

we& made voluntarily in t h e  sense s o  explained. T h e  decis ion 
whdther lthe Cfown sa t i s f i ed  that onus was for the  trial Judge, 
He jhaving ruled th.e s ta tements  admissible a s  voluntary ia t h a t  
seqse it became t h e  function of the jury to decide what weight, 
if ny, should b e  given t o  them, having regard to a l l  of ,the cir- . 
cuqstanees  under which they  were made and tbe evidence re- 
garping t h e  nature of t h e  person who made them, vide Charm Wei 
K e h  41. The Queen, [I9671 2 A.C. 160 (P.C.). 

qppellant's counsel  submitted a l so  that the  learned trial 
Jurlge erred in holding that n o  inducements to speak were made 
to the appellant by t h e  two witnesses. The question for determi- 
aadion by the  trial Judge was whether the  s ta tements  were  ob- 
taiped by fear of prejudice or hope of advantage exercised or 
heid out by a person in,authority.  This was a matter of f a c t  or - , . 
of imixed law 'and fact  to b e  decided by the trial J u d g e  i n  de- 
ciding which he  applied h i s  mind to the proper guiding principle 
and there is evidence t o  support his finding. 

The  learned trial  J u d g e  i n  his reasons for admitting the evi -  
debce of the  s ta tements  said, inter a&: 

I "In.my view there  was no  inducement to  speak of th i s  al- 
j Leged crime, none a t  all.'' 

an$ pointed out t h a t  a charge of murder alth 
ha? not been made at t h a t  time. Appellant 
thqt th is  const i tutes  error. He s a y s  the fear o f  prejudice a 5dpe.. ;? 

of Iadvantege need not be related to  the p 
t h e  trial of which t h e  .Crown seeks  to p 
stdtements. In support  of h i s  position he 
of icusborns and Ezciae v. Ham, [I9671 

I 
! 

I 
i 
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th i s  much debated point was congidered and the authorities 
reviewed. In the result t h e  House of Lords  decided i n  favour of 
counsel 's  submission and the judgment has of course highly 
persuasive value. I can not, bowever, a c c e p t  the  argument that 
the  learned Judge's decision to admit t h e  s ta tements  i n  this  
c a s e  was wrong because of this consideration. The learned 
Judge's statement that  the inducements, i f  any, did not re la te  
t o  t h e  charge of murder then being tried was made as an ad. 
ditional reason for a concfusion otherwise s ta ted  clearly and 
definjtely and made on entirely proper grounds, i .e . ,  that the 
evidence was not excluded by the rule adopted in B o d ~ e a u  v .  
The King, supra. Moreover, a s  wil l  appear,  the two witnesses  
were not vis-a-vis t h e  appellant persons in  authority within the  
meaning of tha t  rule. 

Appellant's counsel submitted further tha t  before ruling o n  
the  admissibili ty of the  statements the learned trial  Judge 
should have decided on the admissibility o f  the  evidence on the  
vow dire of the psychiatrist .  and should have given effect to it. 
I c a n  not  agree. As I have  stated that evideoce related t o  t h e  
truth or fa ls i ty  of the  statements,  a matter for the  jury, and not 
to the  question whether they were made voluntarily in the legel 
s e n s e  of being induced by persons in  authority. 

I t  was submitted a l s o  that the learned Judge should have 
held that the  two wi tnesses  were persons in  authority, and that  
i t  was immaterial tha t  the appellant did not know tha t  they were 
in fact  a police officer and a police agent, respectively. I think 
i t  clear in  reason and common sense  t h a t  the  matter must b e  
considered subjectively from the point of view of the  e f f ec t  on 
the mind of t h e  appellant. It can not be  s a i d  that h i s  mind was 
affected by inducements held out by persons in authority when 
he  does  not  think tha t  the  persons who make the  inducement? 
a r e  persons i n  autborjty. Further, the  point has  been considered 
Ey th is  Court and other appellate Courts in Canada. In R .  v .  
Todd (1901), 13 Man. R. 364, a confession of murder was mads 
to detect ives  posing a s  criminals. I t  w a s  held by t h e  Court of 
Appeal for Manitoba that  even if t he  detective (Yeddeau) to 
whom the confession was made could be considered a person 
in authority could not know or suspec t  i t  and could not there- 
foze be influenced by the idea that Yeddeau was a person in 
authority. Bain,  J., said a t  p. 376: 

."Now i t  js expressly stated i n  the c a s e  that  when the 
,; prisoner made the  admissions he  was without notice or 

. : knowledge of any fac t s  that could const i tute  either of  t h e  
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i two men persons i n  authority; and, t h i s  being so, i t  could 
i not be contended that  a s  to the prisoner they were persons 
: i n  authority; and cassante talione, cessa t  lex." 

, R .  v .  Baws, 86 C.C.C.9, [I9461 2 D.L.R.655, 1 C.R.301, 
*as a c a s e  in which the accused made an inculpatory statement 
t$ one Mitchell. In the course of delivering the judgment of the 
Appellate Division of the Supreme Court of Alberta, Harvey,  
C.J.A., s a ~ d  a t  p. 13: 

"On the evidence that was before the Court, we s e e  no 
justification for the view that Mitchell was a petson in 
authority. It is stated that he had no authority from anyone 
to do anything but 'keep his ears  open' and repeat what he 
heard, nor was there any reason for appellant to  think he 
was a person in authority, and s o  be induced t.o s a y  any- 
thing for fear or hope of favour. A s  far as  could appear to 
appellant, Mitchell was merely a person serving a sen- 
tence. " 

! In R. v .  D e m e n o f f ,  [I9641 1 C.C.C. 118, 4 3  W.W.R. 610, 
Wilson, J.A. (as  h e  then was) ,  dealing with a confession made 
8s a consequence of the influence of one Lebedoff on the  pris- 
Qner, sa id  a t  p. 133: 

j ". . . there is no evidence that Lebedoff was a person in  
: authority or a person whom the accused might reasonably 
1 believe t o  be a person i n  authority. " 

For these reasons I think th i s  ground of objection fails. 
I Appellant's counsel submitted further that the learned trial 
budge failed to direct the jury's attention sufficientIy and ade- 
quately to  all of the circumstances relevant to  the truth or 
falsity of the statements and in particular the truth or falsity 
bf those parts of the statements which bear directIy o n  the 
issues of intent under ss. 201 and 202 and of sanity. These 
bircurnstances include the psychiatrist's evidence a s  to the 
bppellant's personality and susceptibility, and the environment 
bf custody and criminality in which the statements were made. 
f do not propose to  quote extracts from the learned Judge's 
pharge which relate to th is  ground of appeal. Taking extracts 
from a charge i s  not a proper or satisfactory method by which  
to support or attack a Judge's instructions to a jury. The  charge 
in this case i s  recorded in some eighty pages of the appeal 
book. I have considered i t  a s  a whole with care, and i n  the 
light of the able addresses of counsel and OF the  statements 
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made by tbe appellant to three otber witnesses mentioned earlier. 
I a m  satisfied that the members of the jury were made well 
aware of their responsibility and of the issues they were called 
upon to decide. The eharge so far a s  discussion of evidence of 
ass i s tance  to the defence is concerned sat isf ies  the  test enun- 
ciated i n  Azou2ay 9. The Queen, 104 C.C.C. 97, 15 C.R+ 181, 
(3.8521 2 S.C.R. 495, as explained in Kelsey zr. The Queen, 
105 C.C.C. 97, 16 C.R. 119, [I9531 1 S.C.R. 220 and R. v. 
Workman, R.  v. Huculak, [I9631 2 C.C.C. 1, 40 C.R. 1 ,  [I9631 
S.C.R. 266. 

I would acoordingly dismiss the a p p e a l .  

Appe a1 dismissed.  

REGINA v. PETRIE 

Prince Edward Island Supreme Court, Campbell, C.J . ,  Bell and Treinor, J J .  
July 25, 1968. 

Appeal - summary coavictions - Stated case - AppeaI t o  Court of 
Appeal  under Cr. Code,  s. 743(1) from decis ion of sUPerior Court - 
Jurisdict ion of Court of Appeal restr ic ted t o  quest ion of l a w  alone - 
Provis ions  witb  respec t  to indictable offence appeals made appli- 
cable mutatis mutandis- Power of Court of Appeal t o  entertain appeal  
o o  qneet ions of fact  and mixed law and f a c t  i o  Indictable offence 
ampeals - Whether Court of Appeal h a s  same jurisdiction in  appeals  
under s. 7 4 3  (1) - Cr. Code,  6s. 743 (1) (2). 583(a) (U). 

The jurisdiction of t h e  Court o f  Appeal in summary conviction ap-  
p e a l s  under s. 743 (1) of the Criminal Code 19 restr ic ted t o  grounds 
involving quest ions o f  law alone. T h e  provisions of 7 4 3  (2) (rep. & 
sub. 1960-61, c. 43. 8.  43) which make ss. 581 t o  595 (indictable of- 
fence appea ls )  applicable m u t a t i s  mutandis to  an a p p e a l  under s.743 
( 1 )  do  not enlarge t h e  jurisdiction of t h e  Court of Appeal so as t o  
allow i t  to entertain a p p e a l s  based on grounds involving questions of 
fact or m i x e d  law and fact. Section 743(2) i s  l imited i n  I t s  e f f ec t  t o  
matters of procedure. 

CVoi l  v .  T h e  Q u e e n  e x  r e l .  D i ckson .  129 C . C . C .  145, Clgeol S.C.R. 
913. 33 W.W.R. 3 2 5 ,  apld;  Scul l ion u. Canadian Brewer i e s  Transport  
L td . , .  114 C.C.C.337, ClQ561 S , C . R . 5 3 2 .  24 C.R. 223 sub nom. R. e x  
re l .  Scullion v .  Canad ian  Breweries  Transport  Ltd., consd; R. v. 
Gallant (19471, 90 C.C.C. 37. 4 C.R.417, 20 M.P.R. 105; R e  Donner 
Canad ian  Foundation (1960), 26 D.L.R.  (2d) 274. refd t o 1  
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