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A STATEMENT IN REPLY

Several important facts discussed in the State’s brief require
correction or clarification. According to the State, Julie Rackley’'s
best estimate is that she heard the murders between 9:45 p.m. and
10:15 p.m. Brief of Respondent, at 29. In fact, her best estimate is
9:56 p.m. 70RP 101, 123-24. This is close to Mark Sidell's
estimate, which ranges from 9:10 p.m. to 9:50 p.m. 71RP 66, 108.
This may seem like an academic distinction since, even using
10:15 p.m., both neighbors heard the murders at a time when the
boys were indisputably somewhere else. But to be accurate, both
neighbors’ best estimates place the murders in the 9:00 hour, ruling
out Sebastian and Atif as the killers.

The State focuses on several facts from the crime scene it
contends are consistent with the boys’ statements to Haslett and
proof they committed the crimes. Brief of Respondent, at 32-34.
But prior to the statements, the media had already disclosed these
facts, including law enforcement’s theory that the boys left the Lion
King early, the likely murder weapon, the order of the killings, and
that Basma fought back against her attackers. 102RP 81-82;

104RP 46-50; 121RP 48-52; 126RP 117-119; 138RP 36-39.




Haslett confirmed that Sebastian had followed these stories in the
media. Exhibit 542, at 9.

The State also discusses other facts — not in the public
domain - it considers consistent with Sebastian and Atif's
statements to Haslett. The State notes Sebastian’s fingerprints
found on the overturned box in the downstairs bedroom, claiming
the presence of these prints is consistent with his claim that he
“moved things around to simulate a break-in.” Brief of Respondent,
at 31-32 n.20. In fact, however, Sebastian told Haslett that he wore
gloves. Exhibit 542, at 47; exhibit 543, at 20. Therefore,
Sebastian’s “confession” and this physical evidence are directly at
odds. And since Sebastian was staying in this very room for
several days, it is not surprising his prints were found on the box.

The State also suggests bloodstains within the Rafay home
were consistent with Sebastian’s story to Haslett. The State notes
that on the carpet in the hallway and bedrooms, investigators found
“soft, curved patterns” consistent with a shoeless foot tracking
blood from room to room and that “Burns told an undercover RCMP
officer that he committed the murders wearing only his underwear.”

Brief of Respondent, at 34. In fact, however, Sebastian also




indicated he wore shoes and disposed of them. Exhibit 542, at 47.
Once again, Sebastian’s story and the evidence are at odds.

The State then spends considerable time arguing that the
evidence shows only one person in the master bedroom. Brief of
Respondent, at 34-36. The State is forced to take this position
because the boys told Haslett that Sebastian alone used the bat in
the master bedroom and Atif was not present. Exhibit 542, at 18,
31; exhibit 543, 39-40. But the State’s own evidence shows
otherwise.

Kay Sweeney, who examined the scene for the Washington
State Patrol Crime Laboratory, never completed a study of the
bloodstains in the bedroom, did not make a formal report, and was
unable to offer a complete interpretation of this evidence. 91RP
16-17, 95, 139. Therefore, prosecutors flew in an expert in
bloodstain patterns and crime scene analysis from Georgia, Ross
Gardner. 92RP 133-34. Gardner has studied pattern analysis
since the early 1980s. 92RP 134. He trained under the guidance
of Herb MacDonnell, a recognized leader in the field, and received
training at Scotland Yard. 92RP 143-44. Among other
publications, he co-wrote a textbook on pattern analysis now used

to certify other analysts. 92RP 148-49. Gardner was given access




to all investigative materials in the case, including photographs and
reports, and spent two days in Bellevue examining the physical
evidence. 92RP 136-37.

Gardner’s expert opinion was that there were two individuals
in the master bedroom during the attack, each standing on the
opposite side of Tariq Rafay’s bed. 93RP 121. Certain evidence in
particular supports his conclusion. Blood spatter made it apparent
that one individual had been standing on the west side of the bed
and striking Tariq repeatedly, causing significant spatter travelling
from west to east. 93RP 42-45; see also 93RP 45-47 (in
comparison, no “distinct, focused pattern” from east to west).
Spatter also revealed that while the first individual continued to
strike Tariq from the west side, an individual on the east side of the
bed simultaneously moved a pillow off of the bed and placed it on
the floor. 93RP 41-42, 57-101, 113-119, 147-151, 184-187.
Assuming, as Sweeney had found, there was a void or shadow on
the east wall, Gardner testified this added additional support to his
conclusion a second person assisted from the east side of the bed.
93RP 178-183, 187.

Although Gardner found cast-off patterns both west and east

of the bed, he concluded the stains only made sense if the strikes




came from the west while the second person stood to the east.
93RP 51-52, 131-133, 144-151. Gardner found evidence that
whomever had been swinging the bat from the west side of the bed
did eventually move to the east side at some point (there were
marks where the weapon contacted the carpet), but the weapon
was at rest by that time. 93RP 187.

The State nonetheless cites to certain testimony from
Sweeney and Gardner to argue there is evidence a single killer
struck blows from both sides of the bed. Brief of Respondent, at
35-36. But Gardner made it clear the evidence did not support this
conclusion. And Sweeney admitted he was not in a position to
offer a complete interpretation. Ultimately, the State is left to argue
that Gardner — its own expert and a leading authority in his field — is
“likely” wrong because his conclusion is inconsistent with the story
Sebastian and Atif provided to Haslett. Brief of Respondent, at 36.

Finally, the State notes that Sebastian told Haslett he was
confident police had not found any items associated with the
murders “because he had heard that they only searched dumpsters
in Bellevue and that they never found the murder weapon.” Brief of
Respondent, at 68. To the extent this implies police only checked

Bellevue dumpsters, it is incorrect. Sebastian and Atif told Haslett




they had disposed of their clothing and the murder weapon in
Seattle dumpsters. Exhibit 542, at 18-20, 29, 48; exhibit 543, at
44-46. In fact, Sebastian claimed he threw the Rafays’ VCR in a
dumpster just outside Steve’s Broiler. Exhibit 543, at 46. Notably,
two Bellevue Police Detectives searched the dumpsters in and
around Steve's and the Weathered Wall on July 13, 1994, and
found nothing associated with the crimes. 72RP 155-160. This is
yet another inconsistency between the boys’ stories to Haslett and
the expected evidence.

B. ARGUMENT IN REPLY

1. ADMISSION OF THE BOYS' COERCED
STATEMENTS VIOLATES THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND ARTICLE 1, § 9 OF
WASHINGTON’S CONSTITUTION.

The State agrees the only relevant question is whether the
boys’ statements were the product of coercion. Brief of
Respondent, at 140. That the RCMP conducted its operation on
foreign soil is irrelevant. If the Constitution would prohibit the fruits
of such an operation conducted in the United States, it prohibits
them from operations abroad. The test for admissibility is always

the same: “Is the confession the product of an essentially free and

unconstrained choice by its maker?” Schneckloth v. Bustamonte,




412 U.S. 218, 225, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973)

(quoting Culombe v. Connecticut, 367 U.S. 568, 602, 81 S. Ct.

1860, 6 L. Ed. 2d 1037 (1961)). The State also agrees (or at least
does not dispute) the ultimate question of voluntariness is a legal
issue this Court reviews de novo. Brief of Respondent, at 137-138.

To better understand how Bellevue Police ever believed they
could use evidence gained in Project Estate, it is worthwhile to
briefly revisit the circumstances of the investigation. In multiple
interviews with Bellevue Police, Sebastian and Atif consistently
indicated they had nothing to do with the murders. Exhibits 22, 68-
72; 17RP 92-93; 30RP 11-12. Even when detectives responded to
them with sarcasm and skepticism, neither made any incriminating
statements. Exhibits 76, 78. Once back in Canada, the boys made
it clear they would not speak further with authorities, and Bellevue
detectives recognized the prospect of obtaining additional
statements was dim. 14RP 182; 16RP 42; 31RP 79-95: 32RP 84-
91.

Just when Bellevue detectives believed they were out of
legal options, they were “stunned” and “astonished” to learn the

RCMP could obtain incriminating statements in Canada employing

techniques unimaginable in the United States. 12RP 87-89; 15RP




89; 30RP 123. Under Canadian law, evidence gathered in Mr. Big
operations is always considered voluntary because undercover
officers are treated as ordinary citizens. They need not follow any
of the protocols required of uniformed officers, even when targets
have legal counsel. 14RP 76; 20RP 48; 23RP 115-16. The only
legal requirement is that undercover officers’ tactics not “shock the
public.” 21RP 101. Canadian courts have approved “Mr. Big”
operations. 11RP 83. Therefore, as explained by RCMP Inspector
John Henderson — “cover person” for Project Estate — “on most
occasions, you can’t break the law” as a Canadian undercover
officer. 21RP 101.

When Bellevue detectives learned what was possible, they
looked like “a deer in a headlight’” and were willing to accept
anything the RCMP could provide. 13RP 141-144. The RCMP did
not need confessions for Canadian conspiracy or fraud charges.
18RP 160. But Bellevue detectives wanted incriminating
statements for use in the United States, and RCMP officers
decided to make it their goal. 11RP 51; 12RP 6-8, 139-142, 172-
75, 181; 14RP 42-43; 17RP 103-104; 18RP 123. The RCMP

wondered, however, whether Bellevue could use the evidence once




gathered, and Bellevue detectives indicated they would find out.
13RP 94-95, 112-14, 160-61; 16RP 47.

King County Deputy Prosecuting Attorney Jeff Baird served
as the Bellevue Police Department’s legal advisor. 16RP 48; 29RP
55-56. Baird believed the admissibility of any Canadian evidence
would turn on the “silver platter doctrine,” about which he had only
a general understanding. 29RP 62, 89. Baird was busy with
several cases at the time and rather than conduct thorough
research, he turned to a trusted colleague, who advised him to
ensure neither he nor Bellevue police participated in the Canadian
operation. 29RP 62-63, 89. Baird and Thompson shared this
warning with members of the RCMP. 15RP 98-99; 16RP 54-55,
60-62, 161-62; 20RP 147-48; 21RP 108-09; 29RP 63-65, 74, 88-
89. Assuming Bellevue did not actively participate in the RCMP’s
investigation, Thompson felt there was “a good possibility” all
evidence could be used in the United States. 18RP 155-59.

It was within this perceived safety of the silver platter
doctrine that the RCMP went to work. Even after Project Estate
was well under way, however, there were no incriminating
statements. Sebastian explained that he and Atif came home to

find the family murdered. 22RP 156; 23RP 145; 25RP 108.




Sebastian suggested the murders might have been hate crimes
based on the family’s Pakistani heritage. 25RP 110; 26RP 57.
Moreover, he made it clear he feared Bellevue Police would
fabricate evidence. 25RP 61-64, 112-113. Despite the RCMP’s
initial efforts, Sebastian repeatedly refused to make incriminating

statements. See generally 25RP 106-116, 172-75; 26RP 68.

In an attempt to get Sebastian to say something — anything
— incriminating, the RCMP offered him the prospect of the “good
life,” including fast cars, pretty women, and significant sums of
money. 20RP 18; 21RP 62-63, 71-72; 23RP 121. He was given
thousands of dollars and led to believe there could be substantially
more — perhaps hundreds of thousands — if he proved himself
“solid” and confessed. 20RP 83, 104, 131; 21RP 85-86, 184-186;
22RP 105-109; 23 182-183; 25RP 28-31; 27RP 144-45. Moreover,
to erase the usual psychological barriers to confessing murder,
Sebastian was led to believe he was in the company of murderers
and that being a cold, callous killer like Haslett and Shinkaruk
would earn him respect. 24RP 142; 25RP 39.

But when the prospect of making large sums of money was

insufficient to elicit anything incriminating, the RCMP also offered to

destroy any evidence against him and employed fear — fear the




boys were about to be arrested and charged with murder. The
boys were also led to believe that if they were arrested, they would
be killed to ensure they did not share with authorities information
about Haslett. 20RP 122, 136-37, 146-47; 21RP 54-61, 193-95;
27RP 154-55, 173-185. Their families were even at risk. 22RP 17,
108; 24RP 113; 25RP 41-42, 160.

As discussed in the supplemental brief, all of this was
conceded below. Referring to the boys, RCMP officers admitted
they “wanted to get into their minds,” grab their attention, and
provide “a logical reason for Sebastian Burns to confess.” 13RP
126, 130, 134; 14RP 95; 15RP 108. The RCMP wanted to put the
boys in a position where they would have to talk because they had
no other option. 21RP 68; 27RP 129. Officers did nothing to
dissuade Sebastian from believing Haslett and Shinkaruk were
killers. 25RP 141-42; 27RP 106-113; 28RP 42. Haslett even knew
that both boys had expressed concern he would have them killed.
28RP 17-18. But continued denials were not accepted. The
message was “don’t tell me you didn’t do this because | know you
did it and we need to deal with it” immediately because Bellevue is
coming to get you and the organization is your only option. 25RP

184-85; 27RP 25, 127-129; 28RP 71-73.

-11 -




The operation was an unmitigated success. The RCMP did
precisely what it set out to do, placing the boys in a position where
they had no choice but to incriminate themselves if they wanted to
avoid arrest, prosecution, and death. And the prospect of future
wealth within the organization provided additional motivation for
self-incrimination.

King County Prosecutors and Bellevue Police detectives
recognized they could never engage in such tactics in the United
States and expect to gain admissible evidence. But they believed
so long as there was no joint operation, the silver platter doctrine
immunized any statements from constitutional attack." They were
mistaken. The silver platter doctrine does not apply to Fifth
Amendment claims and whether Bellevue Police were working with
the RCMP turned out to be irrelevant.

Citing Chavez v. Martinez, 538 U.S. 760, 123 S. Ct. 1994,

155 L. Ed. 2d 984 (2003), the State claims that whether a Fifth
Amendment violation occurs only at trial remains unsettled. Brief of

Respondent, at 139-140. This is incorrect. The only issue in

! This belief was apparently widespread. Atif's trial attorney

was under the same misapprehension. See 36RP 128, 135
(believing there must be a “joint investigation” under Fifth and
Fourteenth Amendments).

-12-




Chavez was whether the Court would expand the circumstances
under which an arrestee can file a § 1983 lawsuit (a civil action for
the deprivation of a constitutional right) to include coerced
statements where the statement was never used, as the Fifth
Amendment requires, in a “criminal case.” Chavez, 538 U.S. at
763. Six of the nine justices (Thomas, Rehnquist, O’Connor,
Scalia, Souter, and Breyer) ultimately agreed the Fifth Amendment
focuses on courtroom use of compelled statements and declined to
find an actionable civil claim. See Chavez, 538 U.S. at 767
(plurality opinion); id. at 777 (Souter, J., concurring)(joined by
Justice Breyer).

This is fully consistent with the Court’s prior decisions. See

Withrow v. Williams, 507 U.S. 680, 692, 113 S. Ct. 1745, 123 L.

Ed. 2d 407 (1993) (describing Fifth Amendment as “trial right”);

United States v. Verdugo-Urquidez, 494 U.S. 259, 264, 110 S. Ct.

1056, 108 L. Ed. 2d 222 (1990) (constitutional violation occurs only
at trial); Schneckloth, 412 U.S. at 308 (Fifth Amendment serves “to

protect the fairness of the trial itself”); Kastigar v. United States,

406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972) (Fifth

Amendment’s focus on trial evidence). Ultimately, the State does




not argue that Chavez or any other case indicates the silver platter
doctrine applies to Fifth Amendment claims.

No longer able to rely on the doctrine, the State is now left
only to argue the RCMP’s tactics were not coercive. These
arguments are not convincing.

The State makes much of Sebastian’s attraction to the
material rewards associated with membership in the organization
and notes that he repeatedly met with Haslett and Shinkaruk. Brief
of Respondent, at 142-145, 150-152. But this is hardly surprising.
Scenarios were designed to impress. 22RP 47-48. The RCMP
knew Sebastian was “financially strapped.” 11RP 74-75.
Undercover officers intentionally used hundreds of thousands of
dollars, fast cars, and pretty women to lure him. Sebastian
admitted at trial the money was attractive. 145RP 105-06. And
Inspector Henderson recognized these material offerings may have
enticed Sebastian to confess. 21RP 85-86. That the RCMP’s plan
worked as designed makes it more certain Sebastian was induced
to confess, not less.

In a similar vein, the State notes that “[tjhe defendants,
especially Burns, met freely and repeatedly with the undercover

officers, who thought they would help them destroy evidence and




launch them on a profitable life of crime.” Brief of Respondent, at

128 (emphasis added). This statement's second clause
undermines its first, as the State seems to acknowledge it was the
promise of destroyed evidence and financial gain that caused
Burns to maintain contact. Inducements under the Fifth and
Fourteenth Amendments are not limited to threats; they also
include promises. Malloy v. Hogan, 378 U.S. 1, 7, 84 S. Ct. 1489,
12 L. Ed. 2d 653 (1964) (no “direct or implied promises” when
obtaining a confession); State v. Unga, 165 Wn.2d 95, 101, 196
P.3d 645 (2008) (examining whether confession was coerced by an

express or implied promise of immunity); State v. Streeter, 67

Whn.2d 39, 42-44, 406 P.2d 590 (1965) (same). Again, that RCMP
officers successfully lured Sebastian with these promises makes it
more certain his statements were not the product of free will.

The State also focuses on what it calls “Haslett’s repeated
assurances to Burns that all contact would be severed if either one
so desired.” Brief Respondent, at 145-46. However, even Haslett
conceded that Burns may have imagined he could not, in fact, just
walk away because of what he had seen of the organization.. 27RP

110. The RCMP made sure Burns did not “so desire” by paying

him thousands of dollars and offering the prospect of much more.




They made sure he did not “so desire” by making him believe he
would be killed if he were ever arrested because he knew too much
about Haslett. And they made sure he did not “so desire” by
promising to destroy all evidence in the United States. The RCMP
specifically designed the operation to ensure Burns and Rafay
would not sever contact.

The State claims its “strongest evidence” the boys were not
coerced is their relaxed body language while confessing and Atif's
explanation of a financial motive, which the State claims has “the
strong ring of truth.” Brief of Respondent, at 146-147.

Addressing the latter point first, whether a statement seems
true is not relevant to whether it was coerced. Rogers v.
Richmond, 365 U.S. 534, 540-41, 81 S. Ct. 735, 5 L. Ed. 2d 760
(1961) (“in many of the cases in which the command of the Due
Process Clause has compelled us to reverse state convictions
involving the use of confessions obtained by impermissible
methods, independent corroborating evidence left little doubt of the
truth of what the defendant had confessed.”).

As to demeanor, it had been made clear throughout the

scenarios this is what Haslett prized: cold-blooded killers, casually

willing to harm families to achieve financial gain. It is more than a




bit disingenuous to set this up as the desired model (what Haslett
wanted to hear) and then point to the fact the boys followed that
very model as proof they were not intimidated. Moreover, by the
time RCMP officers had finally coerced these statements, there
was greater reason to relax because the promises were about to be
fulfiled — no evidence, no charges, no arrest, no death, and the
opportunity for wealth in exchange for self-incrimination.

The State — like Judge Mertel — emphasizes the boys were
not yet in custody when they incriminated themselves. The State
notes that “[i]t is rare that a court has found statements coerced
outside the context of custodial interrogation.” Brief of Respondent,
at 141 n.61. But no court in this country has ever examined the
inherently coercive tactics in a Mr. Big scheme. It would have been
far better had Sebastian and Atif been in custody and subject to
anything akin to Miranda warnings, alerting them to the dangers
associated with false self-incrimination.

Ultimately, however, regardless whether the boys were in
custody or out, entitled to warnings or not, the absence of any
advisement that they could maintain silence concerning the

murders weighs against voluntariness. See Schneckloth, 412 U.S.

at 226-27 (“lack of any advice to the accused of his constitutional
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rights” a factor in voluntariness analysis even in non-custodial

setting); Greenwald v. Wisconsin, 390 U.S. 519, 521, 88 S. Ct.

1152, 20 L. Ed. 2d 77 (1968) (although Miranda inapplicable, “lack

or inadequacy of warnings as to constitutional rights” a factor in
finding statement not the product of free choice).
The State dismisses all similarities between this case and

Arizona v. Fulminante, 499 U.S. 279, 111 S. Ct. 1246, 113 L. Ed.

2d 302 (1991), based solely on the fact Fulminante was in prison
when he confessed. See Brief of Respondent, at 149-151.
According to the State, “the Court likely would have come out
differently had the confession been made in a non-custodial
setting.” Brief of Respondent, at 151. The State cites to nothing in
Fulminante supporting this argument. Custody was not the
Supreme Court’s focus. Rather, it was the presence of a credible
threat. Fulminante, 499 U.S. at 287 (“a credible threat is sufficient”
to find coercion).

In United States v. McCullah, 76 F.3d 1087 (1996), reh’'g

denied, 87 F.3d 1136, 1139-1140 (10th Cir. 1996), cert. denied,
520 U.S. 1213 (1997), the defendant was one of several individuals

hired by a large California-based cocaine supplier (the Arvizu

organization) to assist in the murder of two individuals suspected of




stealing a large quantity of the drug. Instead, McCullah and others
mistakenly killed an innocent third party. Id. at 1095-1097. In an
attempt to elicit a confession from McCullah, police used a former
member of the organization (Lozano) as a police informant.
Lozano lied to McCullah, telling him that because he had botched
the job, the Arvizu organization wanted him dead. He then offered
to intercede on McCullah’s behalf if McCullah would “tell him the
truth.” McCullah then confessed. Id. at 1100.

Citing Fulminante, the Tenth Circuit Court of Appeals found
McCullah’s confession coerced. Although McCullah was never in
custody, the Court reasoned:

The circumstances in this case are
substantially similar to those in Arizona v. Fulminante.
In Fulminante, the defendant, a prison inmate at the
time, was approached and befriended by another
inmate who was a FBI informer. The informer told the
defendant that he knew the defendant was starting to
get some rough treatment from other inmates and
offered to protect the defendant from other inmates if
the defendant gave him the full facts of the alleged
cime. The defendant then made incriminating
admissions which were used against him at trial.

The Supreme Court held that the defendant’s
statements in Fulminante were coerced. Fulminante,
499 U.S. at 287. “Coercion need not depend upon
actual violence by a government agent; a credible
threat is sufficient.” Id. Similarly, in this case, Mr.
McCullah’s statements to Mr. Lozano were coerced
by a credible threat of violence. Mr. Lozano told Mr.
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McCullah that the Arvizu organization was out to kill

him, a credible threat coming from a former member

of the organization. As in Fulminante, Mr. Lozano

offered to intercede to protect Mr. McCullah from the

threat if Mr. McCullah confessed. Indeed, this case
presents a stronger example of coercion than

Fulminante because in this case Mr. Lozano

fabricated the threat to Mr. McCullah.
McCullah, 76 F.3d at 1101.

Similarly, Sebastian and Atif faced a far greater threat in
Project Estate than Fulminante ever faced. Fulminante merely
faced the possibility of unspecified “tough treatment” from other
inmates based on a rumor he was suspected in another case. At
no time did Sarivola, the undercover officer, threaten any harm to
Fulminante if he did not confess; he only offered protection in
exchange for Fulminante telling him what happened. Fulminante,
499 U.S. at 283. Moreover, not once did Fulminante indicate he
was fearful of other inmates or seek the promised protection. Id. at
304-05 (Rehnquist, J., dissenting). Yet, the Supreme Court found
Fulminante’s will overborne. Id. at 287. This is consistent with the
principle that “any doubt as to whether the confession was

voluntary must be determined in favor of the accused.” Bram v.

United States, 168 U.S. 532, 565, 18 S. Ct. 183, 42 L. Ed. 568

(1897).
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In Project Estate, Haslett and his organization made it clear
they could find the boys anywhere, rendering custody a rather moot
point. 26RP 48 (‘we aré a criminal organization with tentacles
reaching everywhere”). In fact, the boys were led to believe their
only hope was staying out of custody. 22RP 107-111; 27RP 149-
154. Otherwise, they faced the prospect Haslett would have them
kiled to ensure their silence. 27RP 155, 173-177; 28RP 42.
Haslett offered protection — from himself and Bellevue Police — but
only in exchange for confessions. Moreover, using an additional

tactic not found in Fulminante or McCullah, Haslett also offered the

boys wealth and prosperity as members of the organization if they
confessed.

Judge Mertel's findings on the Fifth and Fourteenth
Amendment claims are scant. But he was certainly influenced by
the Canadian judicial decisions despite a vastly different legal
standard and limited evidence. In fact, King County prosecutors
did not bother responding in their written briefs to the voluntariness
question, claiming instead it “was squarely decided in the court in
Canada” and “[t]here simply were no threats in any way, shape, or

form, implied or express . . . .” 36 RP 12, 148-149. Judge Mertel
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specifically cited the Canadian Court of Appeals when making his
own finding on duress. 37RP 23; CP 4582.

Defending Judge Mertel's reliance on the Canadian rulings,
the State still maintains that Atif and Sebastian had a full
opportunity to present evidence during the Canadian committal
hearing. Brief of Respondent, at 147-149. This is incorrect. And
to explain why, it is necessary to briefly review Canadian law.?

As previously noted, Canadian undercover officers were
extremely confident the fruits of Project Estate were admissible in
any Canadian court. See 21RP 101 (“on most occasions, you can't
break the law”). Based on the relevant Canadian standard, their
confidence was well founded:

‘It has long been established as a positive rule of

English criminal law, that no statement by an accused

is admissible in evidence against him unless it is

shewn by the prosecution to have been a voluntary

statement, in the sense that it has not been obtained

from him either by fear of prejudice or hope of
advantage exercised or held out by a person in

authority. . . .”
Bourdreau v. The King, [1949] 94 C.C.C. 1, 10 (quoting Ibrahim v.

The King, [1914] A.C. 599, 609-610) (emphasis added); Kaufman,

2 For the Court's convenience, all referenced Canadian

authorities are attached to this brief as an appendix.
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The Admissibility of Confessions, Chapter 2, at 18 (Third ed. 1979)

(indicating that Ibrahim introduced the “modern rule”).

The Supreme Court of Canada recently addressed the
“person in authority” requirement as a prerequisite to any
successful defense challenge to voluntariness:

First, there is an evidentiary burden on the accused to
show that there is a valid issue for consideration
about whether, when the accused made the
confession, he or she believed that the person to
whom it was made was a person in authority. A
“person in authority” is generally someone engaged in
the arrest, detention, interrogation or prosecution of
the accused. The burden then shifts to the Crown to
prove, beyond a reasonable doubt, either that the
accused did not reasonably believe that the person to
whom the confession was made was a person in
authority, or, if he or she did so believe, that the
statement was made voluntarily. The question of
voluntariness is not relevant unless the threshold
determination has been made that the confession
was made to a “person in authority”.

R. v. Grandinetti, [2005] 1 S.C.R. 27, 2005 SCC 5, at ] 37.

Thus, the test for a “person in authority” is largely subjective,
turning on whether the defendant believed the person with whom
he was dealing had the ability to influence the prosecution of the
case, although there is also an objective component requiring this

belief to be reasonable. |d. at | 38-39; Freedman, Studies in

Canadian Criminal Evidence, Chapter 4, at 117-118 (1972). An




individual whom the defendant knows to be a police officer
undoubtedly qualifies as a “person in authority.” Freedman, supra,
at 118. Likewise, those known to be allied with police, acting on
their behalf, or acting in concert with police qualify. Grandinetti, at
143.

However, absent wunusual circumstances, undercover
officers do not qualify as “persons in authority” because targets of
clandestine investigations do not subjectively believe they are
speaking with police officers. Grandinetti, at § 40, 44. Grandinetti
itself demonstrates this rule. In an investigation called “Project
Kilometer,” RCMP officers posed as members of an international
organization involved in drug trafficking and money laundering.
After winning the defendant’s confidence, officers encouraged him
to confess. In exchange, they would use corrupt police contacts to
steer the murder investigation away from him. When the defendant
eventually confessed, he was not aware of the officers’ true
identities. Grandinetti, at [ 7-11.

On appeal, the Supreme Court of Canada affirmed the trial

court’s ruling that because the undercover officers could not be
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“persons in authority,” the defendant was not entitled to a voir dire®
on the issue of voluntariness, and the statements were admissible.
Grandinetti, at §] 15, 44-45. The Supreme Court reasoned:

The appellant believed that the undercover
officers were criminals, not police officers, albeit
criminals with corrupt police contacts who could
potentially influence the investigation against him.
When, as in this case, the accused confesses to an
undercover officer he thinks can influence his murder
investigation by enlisting corrupt police officers, the
state’'s coercive power is not engaged. The
statements, therefore, were not made to a person in
authority.

The accused having failed to discharge the
evidentiary burden of showing that there was a valid
issue for consideration, a voir dire on voluntariness
became unnecessary.

Grandinetti, at [ 44-45; accord R. v. French, [1997] 161 W.A.C.

265 (regardless of inducements to confess, undercover officers not

persons in authority for confession rule); R. v. Rothman, [1978] 42

C.C.C.2d 377 (suppression of statements reversed because
undercover officers not persons in authority); R. v. Towler, [1968] 2
C.C.C. 335 (undercover officers posing as jailed criminals not

persons in authority).

3 Voir dire is the Canadian term for a hearing to determine

whether a confession was voluntary. Freedman, supra, at 123.
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It was for this reason, in Sebastian and Atifs case, the
Canadian Court of Appeals agreed with the committal judge who,
“liln effect . . . said there was no point in leading further evidence
on the matter when such evidence could have had no legal
relevance and could not result in exclusion of the evidence.” CP
830; see also CP 826-827 (finding of duress would require “a
significant change in the common law” regarding undercover
officers). As a matter of law, there was nothing Sebastian or Atif
could do or say in Canada that would have resulted in a finding of
duress.

Viewed from another defendant’s perspective, had Oreste
Fulminante been offered protection in Canada by a Canadian
undercover officer — rather than an FBI informant in the United
States — he would have been precluded from even raising
voluntariness. One of the United States Supreme Court's seminal
cases on coerced statements would have been decided quite
differently in Canada.

Since this Court’s review on voluntariness is de novo, the
Canadian decisions can now be accorded their proper weight.
They are irrelevant. And, in the end, the questions for this Court

are relatively simple. Can law enforcement obtain admissible
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evidence by offering a suspect wealth and prosperity in exchange
for a confession? Can law enforcement obtain admissible
evidence by indicating a suspect risks death if he does not
confess? And, can law enforcement obtain admissible evidence by
promising to destroy all incriminating evidence if the suspect simply
confesses? The answer to all three is “no.”

There can be no doubt the RCMP employed a combination
of threats and promises, inextricably intertwined, to convince
Sebastian and Atif to confess. Therefore, the only remaining issue
is whether — under the totality of the circumstances — there was a
direct causal relationship between the threats and promises and
the statements ultimately obtained. Unga, 165 Wn.2d at 101-102.

The circumstances here are that the RCMP employed
tactics usually reserved for criminals with prior records, in an
operation spanning several months, against two teenagers, among
the youngest ever targeted. And although Sebastian sometimes
“talked the talk” when in Haslett and Shinkaruk’s presence -
indicating he was up for “anything” — he clearly was not “street
smart” and had no prior criminal convictions. 21RP 9-10, 150, 171-
72; 24RP 129; exhibit 546, at 47. In the end, the RCMP elicited a

confession to murder from an individual who turned pale white at
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the mere thought of stealing a car, feared debt collections because
they might involve violence, and required the RCMP to stay away
from scenarios involving “hard criminal activity” for fear they might
scare him away. 23RP 92; 25RP 68-69, 77-78, 158-59; 27RP 79-
94; 123RP 157; 126RP129; 139RP 92-93; exhibit 543, at 24-25.
The RCMP conceded it may have scared Sebastian with its talk of
violence and homicide. 22RP 70.

Prior to Operation Estate, neither Sebastian Burns nor Atif
Rafay made any incriminating statements, and it was apparent
neither wanted to speak further to authorities about the murders.
Not until undercover RCMP officers offered them wealth, the
destruction of evidence, and assured safety in exchange for
confessions did they incriminate themselves. See Brief of
Respondent, at 129 (“After reading the fake Bellevue Police
Department memo, Burns finally admitted his involvement in the
murders.”). There is quite clearly a direct causal relationship
between these multiple inducements and the statements ultimately
obtained because the combined threats and promises “made it
impossible for the defendant[s] to make a rational choice as to

whether to confess.” Unga, 165 Wn.2d at 108.
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A recent article examined 125 proven false confessions
occurring over a 30-year period and summarized the characteristics
of those involved: 93% of false confessors were male; the vast
majority of false confessions (83%) occurred in homicide cases;
surprisingly, almost a third (30%) involved confessions from more
than one suspect, often indicating one confession was used to
extract another; and most individuals were young (63% of false
confessors were younger than 25). Saul M. Kassin, The
Psychology of Confessions, Annu. Rev. Law Soc. Sci. 4:193-217
(2008). Sebastian and Atif meet every one of these criteria.
Measured by likelihood to falsely confess, Canadian authorities had
the perfect targets.

The RCMP can do as it pleases in Canada, and did so here
under a mistaken belief the silver platter doctrine immunized its
tactics from constitutional scrutiny. But the Fifth and Fourteenth
Amendments to the United States Constitution prohibit the use of
evidence gathered in the inherently coercive world of Mr. Big.
Because the State failed to prove the statements are “the product
of an essentially free and unconstrained choice,” they are

inadmissible.

-29-




2. DEFENSE COUNSEL WAS INEFFECTIVE FOR
ALLOWING JURORS TO BE INFORMED THIS
CASE DID NOT INVOLVE THE DEATH PENALTY.

“In a first degree murder case, the jury naturally wonders

whether the death penalty is involved.” State v. Murphy, 86 Wn.

App. 667, 670, 937 P.2d 1173 (1997) (quoting State ex rel. Schiff v.

Madrid, 101 N.M. 153, 679 P.2d 821 (1984)), review denied, 134

Wn.2d 1002 (1998). In State v. Townsend, 142 Wn.2d 838, 15

P.3d 145 (2001), the Supreme Court imposed a “strict prohibition”
against ever informing jurors the death penalty does not apply.
“The only exception that allows juries to know about sentencing
consequences is in a death penalty trial, and even then the jury is
to consider the penalty only after a determination of guilt.”
Townsend, 142 Wn.2d at 846. That jurors naturally wonder
whether the death penalty applies simply does not justify making
them less careful, less attentive, and more likely to convict by
informing them the ultimate penalty is not an option. Townsend,
142 Wn.2d at 847; Murphy, 86 Wn. App. at 670.

Since the filing of Atifs opening brief in 2007, the
Washington Supreme Court has twice reaffirmed this prohibition.

In State v. Mason, 160 Wn.2d 910, 162 P.3d 396 (2007), the Court

rejected the notion that when a juror expressly asks about the




death penalty, it is appropriate to instruct jurors the penaity does
not apply. The trial judge had reasoned this would benefit the
defense because those concerned about the penalty would
naturally be pro-defense and remove themselves from
consideration if they were not assured of the penalty’s absence.

State v. Mason, 127 Wn. App. 554, 573, 126 P.3d 34 (2005).

Citing Townsend, the Supreme Court found this unpersuasive and
faulted the trial court for revealing this information. Mason, 160
Whn.2d at 929-930.

In State v. Hicks, 163 Wn.2d 477, 181 P.3d 831 (2008), the

Supreme Court again found deficient performance where defense
counsel permitted the court and prosecutor to inform jurors the
death penalty did not apply and then referenced the penalty’s
absence themselves. Hicks, 163 Wn.2d at 482-483. Citing

Townsend and Mason, the Hicks Court repeated the applicable

rule: “in response to any mention of capital punishment, the trial
judge should state generally that the jury is not to consider
sentencing.” Hicks, 163 Wn.2d at 478 (emphasis added).

In summary, in every Washington case — without exception
— the decision to inform jurors the death penalty did not apply has

been criticized and ultimately rejected on appeal. This is true

-31-



whether the court raised the topic, a juror raised the topic, a
prosecutor raised the topic, and/or defense counsel raised the
topic. Hicks, 163 Wn.2d at 483 (court, prosecutor, defense

counsel); Mason, 160 Wn.2d at 929 (juror); Townsend, 142 Wn.2d

at 842-43 (court and prosecutor); Murphy, 86 Wn. App. 669 (court).

The State nonetheless argues that defense counsel's
decision to inform Atif's jurors they need not apply the level of
caution and care befitting a death penalty case was broper
strategy. Specifically, the State notes that defense counsel
mentioned the death penalty during voir dire and again while cross-
examining certain witnesses. According to the State, defense
counsel surmised he could not even mention the penalty without an
express statement to jurors that it did not apply. In recognition of
this inevitable consequence, reasons the State, defense counsel
agreed jurors should be told at the outset not to concern
themselves with the matter. Brief of Respondent, at 158-159, 161,
174.

While legitimate trial strategy cannot form the basis for an
ineffective assistance claim, trial strategy must be just that —
legitimate. Whether strategic or not, a tactic that would be

considered incompetent by lawyers of ordinary training and skill in
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criminal law may constitute deficient performance. State v.
Osborne, 102 Wn.2d 87, 99, 684 P.2d 683 (1984). The reasons, if
any, for counsel's agreement were never discussed on the record.
The State’'s only suggested reason fails, however. Counsel’s
comments did not open the door. And assuming defense counsel
believed otherwise, that belief was not legitimate.

The State claims defense counsel first opened the door by
mentioning the death penalty during voir dire. Counsel told jurors
that a significant number of individuals ultimately freed from death
row had falsely confessed to murder. 59RP 84, 95. Notably, the
State does not contend counsel told jurors Atif and Sebastian faced
the death penalty. Rather, the State recognizes (as jurors surely
recognized) the purpose behind this comment was to ensure
careful consideration of the boys’ statements using examples from
other cases. See Brief of Respondent, at 159-161.

In State v. Hicks, the possibility an innocent person could be

executed was also discussed with jurors during voir dire. One juror
noted that some individuals who had been executed were later
found innocent. Defense counsel did not object when the
prosecutor responded by confirming for the juror capital

punishment was not at issue. Hicks, 163 Wn.2d at 483. Another
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juror, quoting a former law professor, said, “I'd rather see 10 guilty
people on the street than one innocent person in the electric chair.”
Defense counsel himself responded, “Okay. All Right. Again, we
are not heading toward the death penalty in this case, but |
understand.” Hicks, 163 Wn.2d at 483. The Supreme Court did
not conclude that once potential jurors considered the risk an
innocent person could be executed, they were properly told the
penalty does not apply. Quite the contrary; the Court found
counsel deficient for failing to safeguard the penalty’s absence
during voir dire. Hicks, 163 Wn.2d at 488.

The State notes that defense counsel mentioned the death
penalty again while examining Detective Thompson, Corporal
Comrie, and Jimmy Myoshi. Brief of Respondent, at 162-169. But
these discussions did not open the door, either. Counsel wished to
emphasize sloppy work on Thompson'’s behalf by demonstrating to
jurors that he had signed off on an affidavit, supporting the boys’
extradition from Canada, containing mistakes. In support, counsel

had Thompson admit that his affidavit “could potentially have

exposed both of them to the death penalty[.]” 102RP 69 (emphasis
added). The prosecutor interrupted, reminding jurors the death

penalty was not at issue and defense counsel agreed. Counsel
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then repeated his assertion that when the affidavit was signed,

“there was at least the possibility that they could be brought back

here and face that penalty” and Thompson answered “yes.” 102RP
69 (emphasis added).

As before, defense counsel never told jurors Atif and
Sebastian faced the death penalty. Counsel used words like
‘potentially” and “possibility.” Counsel was underscoring
Thompson'’s casual treatment of important subjects while the boys
were still in Canada. Jurors would have recognized this rather than
misinterpret the exchange as a comment the boys now faced
death.

Nor did mentioning the penalty in connection with the
RCMP’s interrogation of Myoshi open the door. Counsel simply
pointed out that RMCP Corporal Comrie used the possibility those
involved in the murders could face the death penalty to convince
Myoshi he should protect his own interests, distance himself from
his friends, and incriminate them.

Counsel asked Myoshi to confirm that when the RCMP
interrogated him shortly after his arrest, Comrie told him “the

maximum penalty is death . . . | am not saying that is going to

happen to them, but if they go for the death penalty, that is what
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they’re going for.” 105RP 150 (emphasis added). Counsel asked
Comrie to confirm the same information: that he had tried to
intimidate Myoshi with the possibility everyone involved could face
the death penalty. See 138RP 165 (Comrie admits he told Myoshi

“|_.am not saying that is going to happen to them, but if they go for

the death penalty . . . .”); 138RP 165-166 (counsel asks Comrie if

he mentioned penalty “to make sure that [Myoshi] understood what

he could potentially be facing if he decided not to cooperate”);

138RP 167-168 (Comrie again asked about intended impact while
informing Myoshi his friends “might be executed”).

Jurors were never told the penalty applied in this case.
Period. References to the penalty did nothing more than tell jurors
what they naturally knew — murder may lead to the death penalty.
Assuming this could open the door to further information on the
issue, at most jurors would have been told murder may not lead to
the death penalty.‘ But that would simply remind jurors what they
already knew to be true.

Even if jurors assumed the penalty applied, however, the
only consequence is that they would have been particularly careful
to listen to the evidence, careful to apply the presumption of

innocence, and careful to hold out for acquittal. No reasonable
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attorney would agree to make jurors less careful in this regard by
expressly informing them the penalty did not apply. To the extent
anything had to be said to Atifs jury about the penalty, the
Washington Supreme Court has made clear what that must be: “in
response to any mention of capital punishment, the trial judge
should state generally that the jury is not to consider sentencing.”
Hicks, 163 Wn.2d at 478 (emphasis added). Jurors received this
instruction. CP 3153. Nothing more was permitted, much less
required.

In its brief, the State contends that Atif has assigned error
“‘only to the decision to notify jurors that this was not a death
penalty case, ignoring the fact that the jury received the same
information when the defense raised the death penalty” with other
witnesses. Brief of Respondent, at 163. The only time jurors
received “the same information” was when a prosecutor reminded
jurors the penalty did not apply during defense counsel's cross-
examination of Detective Thompson. In response, defense
counsel agreed it did not apply. See 102RP 68-70. This

“reminder” of the court’s explicit instruction was part and parcel of

the same mistake — agreeing at the outset jurors could be provided




this information — and does not require an additional assignment of
error.*

The remaining question is prejudice. In arguing that
counsel’'s decision could not have impacted the trial, the State
focuses on Burns’ hair in the shower, concluding he must be one of
the killers because some of his hairs remained on the shower floor
after Tariq Rafay’'s blood was deposited there. Brief of
Respondent, at 174-75. It is hard to reconcile this argument with
the fact Sebastian showered many times during his stay (including
right before he and Atif went out for the evening). Exhibit 76, at 16.
It would have been surprising had police not found some of
Sebastian’s hair on the shower floor. More noteworthy is the
bloodstain found in that same shower containing a mixture of Tariq
Rafay’s DNA and that of an unknown individual. 113RP 24-25,

114-122.

4 Even if a separate assignment of error were required, this

additional reference to the penalty’s absence would be properly
before this Court. See State v. Olson, 126 Wn.2d 315, 318-323,
893 P.2d 629 (1995) (failure to assign error in opening brief should
be overlooked where nature of challenge clear); RAP 1.2(a) (rules
liberally construed to facilitate decisions on the merits).
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The State also claims Sebastian is obviously the Kkiller
because only someone aware that nobody else was coming home
would feel sufficiently comfortable taking the time necessary to
shower. Brief of Respondent, at 175. The State overlooks the fact
that whoever attacked the Rafay family had killed or incapacitated
every family member living in the house. Sebastian and Atif were
only temporary visitors. There is no evidence whoever killed Atif's
family even knew Atif and his friend had arrived in town by bus and
therefore no indication they believed anyone else could come
home. Moreover, given the volume of blood spatter, the killers
(certainly the two in the master bedroom) had little choice but to
rinse off before leaving the home, even if it required a slightly
extended stay and increased risk of discovery.

In deciding the issue of prejudice, the Townsend Court
noted that reversal is automatic unless the error was “trivial, or
formal, or merely academic, and was not prejudicial to the
substantial rights of the party assigning it, and in no way affected
the final outcome of the case.” Townsend, 142 Wn.2d at 848

(quoting State v. Golladay, 78 Wn.2d 121, 139, 470 P.2d 191

(1970)). Townsend’s conviction was affirmed because he did not

claim he would have been acquitted had his attorney acted




properly. Rather, he only contested premeditation and there was
“‘overwhelming” evidence on that element (he pointed a gun at the
victim and said “God forgive me,” before shooting the victim in the
head). The fact jurors knew the death penalty did not apply was
quite clearly a trivial point. Townsend, 142 Wn.2d at 848-849.

In Hicks and Murphy, it was apparent the confirmed absence
of the death penalty was harmless because jurors did not convict
the defendants on the most serious charges (aggravated murder
and attempted murder in Hicks and first-degree murder in Murphy).
Hicks, 163 Wn.2d at 488-489; Murphy, 86 Wn. App. at 672-673.

In contrast, Atif was convicted of aggravated murder in each
count. Moreover, unlike Townsend, the evidence was anything but
overwhelming. There was no eyewitness to these crimes. Nobody
saw the boys near the house at the time of the murders. Physical
evidence suggested unidentified individuals in the home (including
hair in Tarig’s bed and mixed blood stains in the shower and
garage). The boys’ statements — in addition to being the product of
a scam that simultaneously employed fear and the promise of

current and future riches — often were internally inconsistent and

did not match the crime scene. And, perhaps most notably, two




neighbors independently heard noises associated with the killings
when both boys were elsewhere.’

Counsel was ineffective for allowing jurors to know the death
penalty was not an option. On this alternative ground, the murder
convictions should be reversed.

3. EXCLUSION OF ALL EVIDENCE PERTAINING TO

DOUGLASS MOHAMMED AND FUQRA DENIED
RAFAY HIS CONSTITUTIONAL RIGHT TO
PRESENT A DEFENSE AND A FAIR TRIAL.

a. Atif Had A Constitutional Right To Present The

Mohammed And FUQRA “Other Suspect’
Evidence.

The opening brief argues that Washington’s test for “other

suspect” evidence, first articulated in State v. Downs, 168 Wash.

664, 13 P.2d 1 (1932), cannot be interpreted as so restrictive it
effectively precludes relevant defense evidence. Otherwise, it

violates due process. Brief of Appellant, at 110-116. The State

3 The Hicks Court also suggested that evidence jurors did not

take their duty seriously may demonstrate prejudice. Hicks, 163
Wn.2d at 488. At Atif's trial, jurors slept through testimony,
discussed the evidence prematurely, made improper comments,
read a newspaper article about one of the attorneys, had tantrums
(banging hand against the wall), and argued with one another over
such petty issues as coffee, the labeling of restrooms, ownership of
water cups, and air fresheners. 67RP 223, 225; 73RP 147-148,
177-186, 189-196; 77RP 75-81; 82RP 9-10, 17; 109RP 31-32;
128RP 97-98, 109, 171-172.
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responds with assurances the test requires nothing more than
relevance. Brief of Respondent, at 214-221. This Court need not
decide the issue if it finds the defense had a right to present its
evidence. Even using Washington’s statement of the test, “there is
a train of facts or circumstances as tend clearly to point to
someone besides the accused as the guilty party.” Downs, 168
Wash. at 667.

As an initial matter, the State claims defense counsel did not
aggressively pursue this theory of admissibility. See Brief of
Respondent, at 202. This is incorrect. Counsel forcefully and
repeatedly pursued both defense theories.

Judge Mertel first heard argument on the issues November
18, 2003. The discussion followed on the heels of a ruling allowing
the State to demonstrate the thoroughness of the police
investigation. See 62RP 98-99 (“The court just made ruling this
morning that the State’s going to be allowed to show what the
police did, and we should be allowed to show what they didn’t do.”).
For that reason, counsel focused on the theory Mohammed and
FUQRA evidence was admissible to counter this evidence; i.e., to
impeach the State’s evidence of a thorough investigation. 62RP 99

(“This is not an other suspects issue. This is a thoroughness of the
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investigation issue.”). But counsel argued the evidence also met
the test for “other suspects.” 62RP 99 (“we meet that test as well”).

Similarly, when argument continued the following morning —
and in light of the court's decision to permit the State to prove a
thorough investigation — defense counsel focused primarily on
using the defense evidence for impeachment. It was with this
theory in mind that counsel said, “I think | made it clear yesterday
this is not other suspect evidence” and “we’re not offering it for the
truth.” 63RP 10, 51. Defense counsel argued Judge Mertel did not
have to reach the “other suspect” theory if he allowed the evidence
as impeachment. 63RP 32, 37-38.

But counsel was fully prepared to argue “other suspect” and
did so. 63RP 38. For the next five transcript pages, counsel
discusses the relevant standards, the pertinent cases, and the
evidence supporting this theory of admissibility, including motive
(religious fanaticism), opportunity (the boys were not home when
neighbors heard the murders), unexplained physical evidence (the
unidentified hair on Tarig's bed sheet), information from a reliable
FBI informant (Mohammed), and the holdback evidence tying this
tip to the Rafay murders (identification of the murder weapon

before that information was public). See 63RP 39-44.
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Similarly, defense counsel diligently pursued the “other
suspect’ theory when asking Judge Mertel to reconsider. The
written motion contains a separate section devoted to the theory.
See CP 4735-4736. And defense counsel spent considerable time
arguing both theories. See 70RP 4 (“two completely separate and
distinct bases for admitting this evidence.”); 70RP 13-21.

It is inaccurate to claim, as the State does, that defense
counsel “appeared to recognize that the ‘other suspect’ standard
was not satisfied, and only argued this theory of admissibility when
pressed by the court.” Brief of Respondent, at 211. Rather,
counsel pressed both theories. Indeed, in the end, it was counsel’s
argument on the “other suspect”’ theory that Judge Mertel found
most compelling. He called it a “tougher” question, “not easy,”
causing him to “stew and fret,” and he recognized he might be
wrong. 70RP 45-46.

The State also claims the evidence provided by Mohammed
“was extremely limited.” See Brief of Respondent, at 211. In fact, it
was quite detailed. Douglass Mohammed disclosed that a violent,
extremist faction in the local Muslim community had specifically
targeted Tarig Rafay for assassination based on his religious

beliefs. 17RP 53-54, 56; 18RP 5; 31RP 71-74, 149-150, 154; 32RP
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10-15; 63RP 29; 70RP 33. He provided names, addresses, and
phone numbers for those involved, including the faction’s leader.
17RP 53-54; 31RP 73; 32RP 7; 63RP 30-31. Mohammed also
explained that a few days after the murders, two brothers, both
members of the militant group, came to see him. One was nervous
and asked whether he had seen a baseball bat previously kept in a
group member's car. 17RP 54-55; 31RP 74, 150-51; 32RP 8;
70RP 40. At the time, Bellevue Police did not even know for
certain the murder weapon was a baseball bat. 17RP 56; 18RP 5-
6; 31RP 151; 32RP 8. The militant then told Mohammed to “forget
about it.”® 63RP 30.

The State argues this evidence falls short because no

member of the militant group confessed to the murders, there is no

6 The State questions reliance on the assertions of counsel

concerning Mohammed’s information where there was not similar
testimony by detectives. Brief of Respondent, at 204 n.76. But it is
apparent both prosecutors and defense attorneys were aware of
additional information not disclosed by detectives, and both sides
referred to it. See 63RP 13 (prosecutor reveals Mohammed had
previously provided information useful to FBI); Supp. CP ___ (sub
no. 308, at 3, State’'s Response to Defendant's Motion for
Reconsideration) (prosecutors identify militant group leader as
Mohammed Al Alab); 63RP 30 (defense counsel reveals that
militant told Mohammed to “forget about” bat). Had either side
misstated the available evidence, it is reasonable to conclude
opposing counsel would have set the record straight.
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evidence someone in the group was near the Rafay home during
the murders, and no evidence the group had taken “any step” to
commit the murders. Brief of Respondent, at 212. But there is no
confession requirement. And the local group’s stated goal to
murder Tariq Rafay, combined with its possession of, and concern
over, an item used to kill three people inside the Rafay home, more
than satisfies the State’s proximity and “step” criteria.

The State attempts to minimize the significance of
Mohammed’s correct identification of the murder weapon, pointing
out that as early as July 20, 1994, a newspaper reported a bat may
have been used. Brief of Respondent, at 212. But Mohammed
alerted the FBI to his information within a few days of the July 12
murders. Even his later conversation with Bellevue Police occurred
before the newspaper article, on July 18, 1994. 17RP 52.

The State also argues defense counsel acknowledged that
one could have reasonably inferred the weapon was a baseball bat
even before police made the information public. See Brief of
Respondent, at 212 (citing 63RP 30). Undersigned counsel has

reviewed the cited comment and does not share the State’s view.

Rather, defense counsel was stressing the strength of this




holdback evidence. The “inference” he mentions is the inference
that Mohammed was indeed talking about the murder weapon.

The State also argues the defense had no evidence
rebutting the detectives’ view that Mohammed was unreliable. Brief
of Respondent, at 204 n.75, 212-13. But Douglass Mohammed
was exactly what he claimed to be — an FBI informant. 17RP 120;
31RP 153; 32RP 9. The defense contended, and the State
conceded, he had provided useful information to law enforcement
in the past. 63RP 13, 28; CP 4736 at n.1. Even Judge Mertel
recognized the FBI had previously found him reliable. 70RP 15.

Finally, the State argues that Mohammed’s information was
hearsay. Brief of Respondent, at 221-22. The State made this
same argument below concerning both the Brar tip and the
Mohammed tip. CP 4597; Supp. CP ____ (sub no. 308, State’s
Response To Defendants’ Motion for Reconsideration, at 2, 5-6);
63RP 18, 49-50; 70RP 24-25, 29-32, 52. Judge Mertel rejected it.
At no time did he ever find the evidence inadmissible based on
hearsay. Rather, he excluded the Mohammed evidence as too
“speculative.” Had he decided the Mohammed tip satisfied the

foundation for “other suspect” evidence, there is every indication he
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would have allowed the evidence through law enforcement officers,
just as he did with the Brar tip. See 63RP 59-64; 70RP 52-53.

By raising this objection again, despite losing on the issue
below, the State essentially offers an alternative ground to affirm
Judge Mertel. But to prevail on an alternative theory, the record

must support that theory. State v. Rohrich, 149 Wn.2d 647, 656-

659, 71 P.3d 638 (2003). It does not.

The State notes that defense counsel did not intend to call
Mohammed or Seattle Detective Detmar (regarding the FUQRA tip)
as trial witnesses. Brief of Respondent, at 221. The State may be
correct. In light of Judge Mertel's ruling on the Brar tip (allowing the
defense to present evidence through the State’s witnesses), there
was no perceived need to call these individuals. Had Judge Mertel
precluded the defense evidence based on hearsay grounds,
however, the defense would have been forced to do so. But Judge
Mertel was simply not concerned about this, and the State cannot
show the defense would not have called these witnesses had it
become necessary. Therefore, its alternative ground fails for lack

of factual support.
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Jurors properly heard about the murder contract put out
against an East Indian’ family that had moved from Vancouver to
Bellevue. 138RP 64, 67. Atif was also entitled to present evidence
that a local radical group had targeted his father for death and a
member of the group nervously asked about a baseball bat before
this was identified publicly as the murder weapon. This, and the
evidence concerning FUQRA, support Atif and Sebastian’s claims
they had nothing to do with these crimes. Atif had a constitutional
right to present evidence that someone else killed his family.

b. The Evidence Was Also Admissible To Rebut

the Prosecution’s Claim That It Conducted An
Exhaustive and Thorough Investigation.

The State does not dispute that it filled many court days with
the minutiae of its investigation to demonstrate extreme care,
thereby bolstering jurors’ confidence that law enforcement had
correctly identified the killers. Judge Mertel acknowledged he
would permit prosecutors to strengthen its case in this manner.
61RP 17. Yet, when the defense argues for an equal opportunity

to rebut this evidence, the State labels this effort “improper

7

The State contends the Rafays were Pakistani and not
Indian. Brief of Respondent, at 206 n.77. But Tariq Rafay was
born in India. 98RP 16-18. Even Bellevue Detectives considered
the Rafay family East Indian. 32RP 21.




impeachment on a collateral matter.” See Brief of Appellant, at
223-24.
The thoroughness of a police investigation is not collateral.

See, e.g., Kyles v. Whitley, 514 U.S. 419, 446, 115 S. Ct. 1555,

131 L. Ed. 2d 490 (1995); United States v. Crosby, 75 F.3d 1343,

1346-47 (9th Cir. 1996); Commonwealth v. Reynolds, 429 Mass.

388, 708 N.E.2d 658, 662 (1999). And it is certainly not collateral
when the State plainly makes the issue a centerpiece in its case.
The State argues the defense evidence was unnecessary
because police “made no attempt to hide the fact that they quickly
focused on Burns and Rafay as suspects in these murders” and
that the detectives were immediately suspicious of the boys. Brief
of Respondent, at 227. But detectives’ early impressions were not
the sole target of the defense impeachment effort. They sought to
impeach the State’s portrait of the investigation that followed — that
police were so thorough they collected dryer lint, cookware, and
doorknobs; they examined hundreds of hairs and fingerprints with
no evidentiary value; and produced so many photos, diagrams, and
other objects related to their efforts that the clerk had to label items

with descriptions like 425FFFF. The defense had the right to rebut

-50 -




this with evidence that police never bothered to follow up on
evidence inconsistent with its theory of the crimes.

As defense counsel repeatedly pointed out, if admitted for
impeachment, jurors would not be considering the evidence for its
truth, i.e., that Mohammed Al Alab and his followers had
successfully killed Tariq Rafay and his family with a baseball bat or
that FUQRA was involved in the murders. Rather, its purpose was
to demonstrate that police did nothing with the FUQRA tip and
nothing with Douglass Mohammed's information despite the fact he
was a reliable FBI informant with very specific information. 62RP
98-101; 63RP 23-28; 70RP 4-21, 39-44. “[l]ndications of
conscientious police work will enhance probative force and slovenly
work will diminish it.” Kyles, 514 U.S. 419 n.15. The State
recognized and made great use of the first maxim at trial. It is still
ignoring the second one.

Defense counsel agreed jurors could receive a limiting
instruction restricting their consideration of the evidence to this
purpose. 70RP 42. When defending trial evidence it offered, the
State’s brief contains repeated references to the presumption jurors
follow the court’s instructions regarding consideration of evidence.

See Brief of Respondent, at 351, 363, 368. But when, as here, the
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defense seeks admission, the State loses all confidence jurors
could have followed such an instruction. See Brief of Respondent,
at 223 (calling this a “back-door” method of introducing “other
suspect” evidence).

The State claims the defense must identify “what specific
testimony provided by [Detectives Thompson and Gomes] would
be impeached” with their failure to follow-up on the Mohammed and
FUQRA tips. Brief of Respondent, at 227. But defense efforts
were broader than impeaching one or two police witnesses.
Prosecutors had used an assortment of witnesses, over many
days, to broadly portray the investigation as thorough and
trustworthy, and the defense sought to rebut this extensive
presentation and demonstrate bias. Thompson and Gomes were
necessarily the means for presenting this evidence because they
controlled the investigation.

In a footnote, the State challenges the notion defense
counsel truly sought to rebut the thoroughness of the investigation
because counsel argued this theory before the State had presented
any witnesses. Brief of Respondent, at 228 n.79. In fact, however,

when this argument was first made, it was already clear to counsel
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that Judge Mertel was going to allow the State’s investigation
evidence. See 62RP 98-99.

The State also cites three cases in support of its position —
one from Washington and two from foreign courts. All three are
easily distinguished.

In State v. Rehak, 67 Wn. App. 157, 159, 834 P.2d 651

(1992), the defendant was accused of murdering his wife. Division
Two held that Rehak had no right to impeach the State’s murder
investigation with evidence it failed to pursue a tip involving an
unidentified third party who had made threats against Mr. Rehak.
Rehak, 67 Wn. App. at 163-164. Had Atif merely offered evidence
that he had once been threatened by an unknown individual, he
would not have had a right to present that evidence, either, since
its probative value would not satisfy even a minimum threshold
under ER 401. But law enforcement’s failure to investigate detailed
information, where there was a specific threat against the murder
victim, plus knowledge of holdback evidence, is highly probative on
the issue of thoroughness.

In United States v. Patrick, 248 F.3d 11, 21-22 (1st Cir.

2001), the defense sought to undermine the adequacy of the police

investigation by questioning the lead detective on his failure to
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follow up on several tips suggesting other individuals might have
killed the victim. There were several problems with this evidence,
however. Many of the tipsters were anonymous and did not identify
themselves, and often the tips involved only a person’s first name,
making follow up difficult. Patrick, 248 F.3d at 21. Moreover, the
defense never established that police failed to investigate the
information. The detective would have testified that although he
did not specifically recall what action he took on each of the tips (it
had been six years), it was his usual practice to follow up on every
tip. Patrick, 248 F.3d at 23 n.10. Not surprisingly, the Court of
Appeals found this “speculative evidence” properly excluded under
the federal equivalent of ER 401 and 403. Patrick, 248 F.3d at 23-
24,

Finally, the State relies on United States v. McVeigh, 1563

F.3d 1166 (10th Cir. 1998). McVeigh’'s lawyers sought to
undermine the quality of the government’s investigation in his case
by demonstrating the FBI and ATF had failed to investigate other
potential suspects once they focused on McVeigh. McVeigh, 153
F.3d at 1192. But there was no factual or legal basis for this line of
questioning. Rather, reports demonstrated that federal agents

actively pursued the leads and continued to do so well after
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McVeigh became the primary focus. McVeigh also failed to
demonstrate how the evidence (even assuming factual support)
would undercut the State’s case at trial. McVeigh, 153 F.3d at
1192.

In contrast, there was significant factual support for Atif's
claim: specific evidence, from a trustworthy FBI information and
Seattle Police Detective, including holdback evidence from a group
that had targeted Tariq Rafay for elimination. Moreover, unlike

Atif's case, there is no indication in Rehak, Patrick, or McVeigh,

that the government so prominently showcased the thoroughness
of its investigation. This opened the door to contrary evidence.
Under both theories — substantive evidence of another
suspect or evidence undermining the State’'s portrayal of a
thorough and reliable investigation — Atif had a constitutional right

to present his evidence concerning Mohammed and FUQRA.
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4. MISCONDUCT BY SEVERAL WITNESSES DENIED
RAFAY A FAIR TRIAL.

a. Opinions On Guilt/Veracity

As discussed in the opening brief, there were eight
comments on the boys’ guilt or veracity. In combination, they
denied Atif a fair trial. See Brief of Appellant, at 155-162. The
State argues these comments were harmless because Judge
Mertel recognized they should not have been made, sustained
defense objections, and instructed jurors to disregard them. Brief
of Respondent, at 314-15, 326-328.

The State fails to acknowledge that some comments cannot

be fixed in this manner. See State v. Copeland, 130 Wn.2d 244,

284, 922 P.2d 1304 (1996); State v. Belgarde, 110 Wn.2d 504,

508, 755 P.2d 174 (1988). Moreover, in dismissing the impact of
these comments, the State does not distinguish among them.
While acknowledging the “comments at issue here may have been
improper,” it deems all of them insignificant. Brief of Respondent,
at 326-328. Some of the comments in particular, however, were
very serious.

Gomes’ comments that instead of contacting his family

about the loss of his parents and sister, Atif “was just chillin’ with
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his buddy” and he “was watching videos, movies, he was reading”
sent a clear message that in Gomes’ professional opinion, Atif was
not acting like an innocent son should. See 95RP 40; 96RP 210.
These comments are no different in effect than those in State v.

Haga, 8 Wn. App. 481, 492, 507 P.2d 159, review denied, 82

Wn.2d 1006 (1973), where a witness testified that the defendant’s
reaction to his wife’s death was unusually “calm and cool.”

Gomes’ testimony about the results of his lighting recreation
test in the master bedroom was the most direct violation of the
prohibition against opinions on guilt. Consistent with innocence,
Atif explained that he discovered his father's body in the master
bedroom. Describing the scene, he said he could see a large
amount of blood on the wall and the head of the bed. Exhibit 72, at
54-65; exhibit 78, at 2. There was evidence to support this. A
Bellevue Police Officer confirmed the blood on Tariq Rafay’s body
and on the wall was clearly visible without enhanced lighting. 68RP
135-37.

Hoping to undermine Atifs version of events, Detective
Gomes testified that he and others recreated the lighting in the
room the night of the murders to determine whether Atif had

“fabricated” his story. 95RP 66. Gomes then shared his opinion
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that Atif had indeed lied, testifying, “I don’t believe he saw what he
said he saw.” 95RP 66. If there is any meaningful difference
between this comment on Atif's guilt and the comments in Carlin®
(defendant had a “guilt scent”) and Black® (victim suffered “rape
trauma syndrome”), the State does not explain it. Gomes offered a
direct opinion on Atif's veracity on a major point. If Atif lied about
this circumstance, if he did not discover his father's body after the
murders, he was guilty. Jurors would have interpreted Gomes’
remark as intended.

b. Violations Of Motions In Limine

Similarly, some violations of the court’s in limine rulings were
particularly egregious. Those involving Detectives Gomes and
Thompson stand out.

Judge Mertel granted a defense motion to preclude any
testimony about the boys’ involvement in criminal activities. CP
2423. Yet, both detectives — aided by prosecutor Konat and his air

quotations — implied that Atif and/or Sebastian had a history of

8 State v. Carlin, 40 Wn. App. 698, 703, 700 P.2d 323 (1985),
overruled on other grounds by City of Seattle v. Heatley, 70 Wn.
App. 573, 854 P.2d 658 (1993), review denied, 123 Wn.2d 1011
(1994).

o State v. Black, 109 Wn.2d 336, 348, 745 P.2d 12 (1987).




criminal conduct. Every time either detective was asked to confirm
the boys had no criminal convictions, they emphasized (under the
guise of clarification) that the focus was merely “convictions” as
opposed to any other criminal conduct. 95RP 106; 101RP 21-22;
102RP 4-5, 10.

The State appears to blame defense counsel for this
evidence. See Brief of Respondent, at 348-49 (“It was the defense
attorney who chose to pursue the inquiry.”). But defense counsel
did nothing to elicit this crafty testimony. On direct examination,
the State had Gomes confirm that he went to British Columbia to
investigate “whether the boys were involved with law enforcement
in a negative way.” 95RP 60. Unfortunately, there was no follow
up question making it clear neither boy had a criminal conviction.
95RP 63.

On cross-examination, defense counsel attempted to
replace ambiguity on this point with clarity, simply asking Gomes to
confirm the boys had no convictions. Although the question only
called for a one word answer — “correct” — it was Gomes who
converted this into an opportunity to sully the boys by clarifying he
was only conceding there were no formal “convictions.” 95RP 1086.

And defense counsel certainly had nothing to do with the
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subsequent exchange between prosecutor Konat and Detective
Thompson, where Thompson took his cue from Konat's air quotes
and reemphasized he was only conceding an absence of
“convictions” and nothing more. 101RP 21-22; 102RP 4-5, 10.

The State points out that jurors did not know the precise
nature of the other criminal activities. Brief of Respondent, at 349.
This is true. But this does not diminish the prejudicial effect.
Jurors were left to their imaginations to decide what other crimes
two boys now charged with three counts of aggravated murder may
have committed. Defense counsel offered two suggestions, either
one of which would have cured the problem. First, counsel sought
to elicit that the boys had no criminal charges, either. 102RP 4-6.
Second, counsel asked the court to instruct jurors they should not
infer from the State’s witnesses or prosecutor Konat’'s conduct that
the boys had engaged in any criminal behavior. 102RP 10-11.
Both requests were denied, leaving jurors free to assume the worst.
102RP 10-11.

The other most serious violation occurred when Detective
Thompson improperly undermined all evidence concerning Jesse
Brar and the Dosanjh group. The court made it clear this

information was off limits. 143RP 80-83. Yet, during his
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examination by the State, Thompson told jurors the Dosanjh group
limited its activities to drug trafficking and, in any event, the group
had disbanded prior to the Rafay murders. 144RP 44, 47.

The State dismisses the notion of prejudice by once again
pointing out the remarks were stricken. Brief of Respondent, at
350. But this testimony undermined a critical component of the
defense case. Jurors did not know Thompson’s remarks were
based on hearsay. Nor did they know that a defense investigation
of the Dosanjh group revealed contrary information. See 136RP
80, 93. Jurors perceived that a trained police detective had
confirmed the Dosanjh group had nothing to do with the Rafay
murders, once again leaving Sebastian and Atif as the only
suspects. This is not the type of information cured by an instruction
telling jurors to simply forget it ever happened. This was a blatant

effort to improperly undermine the defense case.
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5. PROSECUTORIAL MISCONDUCT ALSO DENIED
RAFAY A FAIR TRIAL.

a. Konat Compares Atif and Sebastian To Islamic
Terrorists Who Beheaded an American

The State offers several reasons this Court should overlook
this flagrant misconduct. None are persuasive.

First, citing State v. Borboa, 157 Wn.2d 108, 135 P.3d 469

(2006), the State points out that prosecutors may refer to the
horrible nature of a crime. Brief of Respondent at 354, 357-358.
This is literally true. In Borboa, the Washington Supreme Court
rejected an argument the prosecutor had engaged in misconduct
by describing a crime as “horrible” during closing argument.
Borboa, 157 Wn.2d at 123. Had Mr. Konat said “this was a horrible
crime,” he would have been on firm ground. Instead, he compared
the boys to terrorists who filmed the beheading of an American
civilian.

Second, the State points out that the defense refused a
curative instruction. Brief of Respondent, at 354. Citing State v.
Swan, 114 Wn.2d 613, 790 P.2d 610 (1990), the State argues that
counsel's failure to request an instruction means counsel did not
honestly feel the argument was prejudicial. Brief of Respondent, at

362. In making this argument, the State forgets that defense
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counsel moved for a new trial based on this remark. See 148RP
124-25. And because counsel moved for a new trial, Swan
supports the defense, not the State.

In Swan, defense counsel failed to object to a remark
challenged on appeal. In finding the remark harmless, the
Supreme Court said:

in order for an appellate court to consider an alleged
error in the State’s closing argument, the defendant
must ordinarily move for a mistrial or request a
curative instruction. The absence of a motion for
mistrial at the time of the argument strongly suggests
to a court that the argument or event in question did
not appear critically prejudicial to an appellant in the
context of the trial. . . .

Swan, 114 Wn.2d at 661 (emphasis added). That defense counsel
moved for a mistrial at the first opportunity in Atifs case
demonstrates counsel correctly perceived the misconduct as
“critically prejudicial.” He also recognized this was one of those
acts that could not be cured with a jury instruction.

Third, the State notes that after Konat tainted the trial with
his comparison to violent Middle-Eastern terrorists, defense
counsel referred to the North Korean Government’s 1968 seizure of
the USS Pueblo. Brief of Respondent, at 357. The State’s

discussion of this is little more than a passing notation. The State
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does not contend this somehow justified Mr. Konat's prior
statements. Nor could it. Defense counsel’s point was simply that
things are not always as they initially appear. North Korea had
required captured sailors to confess to spying. They did so, but the
confessions were false. See 150RP 11. There was nothing
objectionable about this argument. It bears no similarities to
Konat’s misconduct.

Fourth, the State argues Konat’s discussion was “brief’ and
at the very beginning of a very lengthy closing argument. Brief of
Respondent, at 354-55, 362. But the discussion was not brief.
When Konat began comparing the boys to terrorists, defense
counsel interrupted with an objection. Apparently emboldened
when the judge overruled the objection, Konat continued at length
with the comparison. See 148RP 37-38. Moreover, jurors were
more likely to remember this stunning comparison coming as it did
at the very beginning of argument rather than somewhere in the
middle.

Finally, the State points out that although the rest of Atif's
family was Muslim, Atif was not. According to the State, this
diminishes the prejudicial impact of Konat's statements. Brief of

Respondent, at 358. But Konat's comparison would be outrageous
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regardless of Atif's family background. That Atif comes from a
country associated with violent extremism, however, makes the
misconduct even worse because it increases the odds jurors would
associate him with well-known, despised terrorists. That Atif is not
a practicing Muslim is beside the point.

Jurors were instructed that the attorneys’ remarks,
statements and arguments were intended to help them understand
the evidence and apply the law. CP 3152. When Judge Mertel
overruled the defense objection to Mr. Konat's unfavorable
comparison between the boys and Middle-Eastern terrorists, telling
jurors “this is argument,” he signaled to jurors they were free to
consider the comparison when evaluating the case. This lent an

aura of legitimacy to the misconduct. State v. Davenport, 100

Wn.2d 757, 764, 675 P.2d 1213 (1984). Given that the trial court
legitimized the prosecutor's argument, its general instruction to
“[dlisregard any remark, statement or argument that is not
supported by the evidence” could not cure the prejudice.

This was serious error, and nothing short of a mistrial was

sufficient.
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b. Discrediting Jennifer Osteen

The State argues Konat's improper reference to
Osteen’s sobriety was harmless because Osteen was
unimportant to the State’s case. Brief of Respondent, at
369. Mr. Konat did not see it this way; he was willing to
violate well-established rules to undermine her credibility.

Osteen confirmed that Bellevue Police were biased
against the boys and interpreted all evidence in a manner
consistent with that bias. Bellevue police challenged her
recollection of when the boys arrived at Steve’s Broiler and,
although still very early in the investigation, told her the boys
had killed three people. 144RP 100-01. Moreover, Bellevue
Police believed that Sebastian had showered right after the
murder and immediately before leaving the Rafay home for
Steve’s Broiler. Regardless of whether Sebastian had
showered earlier that same day, Osteen’s description of
Sebastian as “grubby” was problematic. See 144RP 83. It
was inconsistent with Bellevue’s version of events.

This reference to evidence outside the record was
another act of misconduct that could not be fixed by Judge

Mertel simply telling jurors to forget what they had heard.
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C. Konat Shares Recent Death of His Father

Citing a case from Arkansas, the State argues it is not error
for a prosecutor to share the death of his father with jurors. Brief of

Respondent, at 372 (citing Price v. State, 365 Ark. 25, 223 S.W.3d

817 (2006)). Whatever the law in Arkansas, in Washington
prosecutors may not refer to matters outside the record. Belgarde,
110 Wn.2d at 507-08.

Moreover, Price is easily distinguished. In Price, the
prosecutor revealed the death of his father during the sentencing
phase of the case; it was not used during the guilt phase. Price,
223 S.W.3d at 826. Moreover, the Arkansas prosecutor did not
use the experience as a divisive tool to separate those who
suffered a similar loss and grieved appropriately (Konat and jurors)
from individuals like Sebastian Burns and Atif Rafay. Rather, he
simply noted that sitting in jail for the rest of one’s life — a sentence
Price faced — paled in comparison to losing a loved one, as he had.
Price, 223 S.W.3d at 821, 826.

The State also contends that the defense invited Mr. Konat's
argument. Brief of Respondent, at 373. Specifically, the State
points out that during the defense closing, counsel referred to

personal experiences with eyeglasses, young children who are
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afraid of the dark, and a conversation he had with a friend about
jurors’ biases. Brief of Respondent, at 370-71. The State did not
object to any of these remarks — likely because they did not draw
on jurors’ passions or prejudices. Nor did they create an “us”
versus “them” dichotomy. Judge Mertel did not think defense
counsel’s innocuous remarks justified Mr. Konat's misconduct. He
had precluded any mention of this personal matter and made no
finding that Konat's argument was a fair response. 150RP 205-07.

Jurors are free to consider their own life experiences during
deliberation. They are not free to consider the prosecutor’s
personal experiences, particularly when they align jurors with the
prosecution and against the defendants based on a shared
experience. In combination with the other misconduct, this also

warrants a new trial.
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C. CONCLUSION

The Fifth and Fourteenth Amendments to the United States
Constitution prohibited use of Sebastian and Atifs coerced
statements at trial, defense counsel was ineffective for permitting
jurors to learn that the death penalty was not an option, Atif was
denied his right to present a defense, and recurring misconduct
denied Atif a fair trial. For the foregoing reasons, and those
contained in Atif Rafay’s opening and supplemental briefs, his
convictions must be reversed.

DATED this 20" day of February, 2009.

Respectfully submitted,

NIELSEN, BROMAN & KOCH
V\-J%»/\J /0.) \2/\

DAVID B. KOCH

WSBA No. 23789
Office ID No. 91051

Attorneys for Appellant
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2 CANADIAN CRIMINAL CASES. (Vol. 94.

599; Prosko v. The King, 66 D.L.R. 340, 37 Can. C.C. 199, 63 SC.R.
226: R. V. Voisin, 13 Cr. App. R. 89, apld; Sankey v. The King, [1927],
4 DL.R. 245, S.C.R. 436, 48 Can. CC. 97, refd to.

AppeaL by accused from a judgment of the Quebec Court
of King’s. Bench, Appeal Side, 93 Can. C.C. 55, 224, affirming
his conviction of murder. Affirmed.

Hon. Lucien H. Gendron, K.C., for appellant.

Noel Dorion, K.C., for respondent.

Rovsrer C.J.C. concurs with TASCHEREAU J.

KerwiN J.:—The first statement has been treated by the
majority of the.Judges in the Courts bélow as exculpatory and
I understand that that is also the view in this Court of my
Lord the Chief Justice and my brother Taschereau. There is

no doubt, however, that the statement affords a possible motive

for the murder, and in my opinion that would be sufficient to
warrant applying the rule, if it exists, that once a person is
under arrest any statement given by lnm in answer 1o- questions
by those in authority is inadmissible unless preceded by a
proper warning. It was argued that such & rule was laid
dowvn by this Court in Gach v. The King, [1943], 2 D.LR.
417, 8.CR. 250, 79 Can. C.C. 221. Mr. Justice Taschereau,
who spoke for the majority in that case, is of opmlon that the
decision does not apply but that is because, in his view, the
first statement given by Boudreau was exculpatory. For the
resson given, I am, with respect, unable to concur and it there-
fore becomes necessary to consider the Gach decision.

1 believe it is agreed that it was sufficient for the disposition
of that appeal to decide that the statement there in issue was
given a5 a result of a threat and that the following statement,
" at pp. 420.1 DLR, p. 225 Can. C.C, p. 264 S.CR;, was
therefore unuecessary for the actual decmon. *There is no

doubt that when a person has been arrested, all.confessions
made to a person in authority, as a result of queshonmg,
inadmissible in evidence, unless proper caution has been given.
This rule which is found in Canadian and British law is based
on the sound principle that confessions must be free from
fear, and not inspired by a hope of advantage which an ac-
cused may expect from a person in authority.”’

This statement i3 couched in very broad terms and, if rea.d
in its widest sense, would prevent, for instance, the placing

Vol. 94.] BOUDREAU V. THE KING. : . 3

in evidence of any incriminating answers to guestions put by

a police officer to a person arrested at the scene of a crime .

immedjately after ity commission. It has been construed to
change thé law as it was considered to be prior to Gach,—by
the Court of Appeal for Saskatchewan in B. v. Scory, [1945‘]
2 D.L.R. 248, 83 Can. C.C. 306, and by the dissenting Judge in
the Court of Appeal in the present case and is really the basis
of the appeal to this Court. .

Again with great respect, I think it advisable that it should -

now be stated clearly what this Court considers the law to be.
My view is that it has not been changed from that set out in
Tbrahim v. The King, [1914] A.C. 599, and Prosko v. The King
(1922), 66 D.L.R. 340, 37 Can. C.C. 199, 63 S.C.R. 226. The
fundamental question m,whether a confession of an accused
offered in evidenee is voluntary. The mere fact that. a warn-
ing was given is not necessarily decisive in favour of admissi-
bility but, on the other hand, the absence of a warning should
not bind the hands of the Court so as to compel it to rule out a
statement. All the surrounding circumstances must be investi-
gated and, if upon their review the Court is not satisfied of

- the voluntary nature of the admission, the statement will be
rejected. Accordmgly, the presence or absence of a warning

will be a factor and, in many cases, an important one.

In the present ease the accused gave a sceond statement in
which is repeated the "admissions of his intimacy with the
deceased’s wife contained in the first statement but, in addi-

.tion, contained an admission of the slaying. The second state-

ment was made after a proper warning.” The trial Judge
admitted both in evidénce and notwithstanding that he ad-
mitted the first becausc of his view that it was exculpatory, 1
am not prepared to disagree with ‘his conclusion as to cither.
The police were not compelled to tell the accused specifically
that notwithstanding his first statement he was not obliged
to make another, and the first contains nothing that is mot
incorporated in the latter, .

The appeal should be dismissed.

TascHEREAU J.:—The appellant Gaston Boudreau was charg-

‘ed with the murder of Joseph Laplante, and on September 26,

1947, he was found guilty and condemned to be hanged. This
conviction was upheld by the Court of King’s Bench, Province

I .

WdS¥ 4 68002 20 Q@4

SNOWANONY

oooo000+09

t°d



6040000000

n
wﬂ
x

>
z

O !
z |
T :

neaIpnog enssely puw 29L3F(Q jo sowesard Iy ur pue ‘yoeq
oussely poyee 201330 Wy POy 1 ‘MoL [[3 {jom e Lewm T,
sup 03 mnd Sureq woysanb. Lue jnoyiik ‘Yat33() 0} payjrurpe
Asnosuvjuods pasndoe oy} pue ‘13)em Jo sserd € 998 0} dorgo
o} 1J0[ OnSUJY ‘Burnyres sea o o[ym pue ‘yue[der ‘[ M

Aoemrnuy st  BuTmIeouod S[IE}3p TeUOTIIPP® 9aed O WOpEW

-I0Jul IoWlaNY oﬁw 0} POISSIUNIOA UIYF NBNPROY  "JINOY O}
8I0J9¢; BOUDPIAD BB PASN 8 PINOO 31 ‘Buryliuwe Les 0) PIYSIM oy

. FE7eq3 9nq ‘qrel 0} peSrqO 10U sem Iy I8Y) MY Pousva pue
© pyeep §,0%ueide Sutwiaouoe ssouwila jusiioduay we £8 proy Sem

oY jBY) WIY.DI0} SNSSEJ UOTIRULIOJUI [BUONIPPR. WY WIOF
WEIQO 03 }ovq NBAIPROG [[89 0} PIPLIAP Fea 31 ‘ONSIBY Y
Iorudeise(y ojer] Woly pewrmar W30 WM ‘g eunp uQ
. OWIHD O} JO UDISSIUWOD oY) MM WITY JuI[ 0} I0UIP
‘143 J00ITp OW €WA oXBY], ‘ISpIhmr T3IM meexpuog eSieyo 03

- JuBTNSUT NMD (135 SLOIOYLISAIW ‘Arom Inq ‘WBus Liea arem
“I817 18 oI M SUOWIdsns 8,8A110318p oY) pausyifuarls somepuaa

MouU SIUY, "G OS[T AIOM 66O SIY WI PBY oY SoSprriaed ey,

neorpnog 0} Surduopaq pue 9snoy s, toYPMGUY W PURO} eue
- og} #e 2aqr[eo owes oY) ‘undjoys oned-gr w woay Ay Araa

jous ‘oZned gg eresm [myF sojueide] W punoy sp[Rd o
Yoy} won?oﬁ_v SBA 3] ‘uouE3NSBAUT SIY PONUTIUCY JILB()
‘90edJ oY)
Jo somsnp B Aq WIOMS W quB )38 ﬁ pouds oya Jweqed
-de o) 0} peax sem ‘Surures Ay dupnpur JRuno0p spogm

oy ‘wonejdurod wodp) wEuEB 0} pejjmmwmoa sem Jurqidus
| 9I0joq pesnove 67} 03 pest sem 31 ‘Suiures IsmBax gy aleq

unyuaModLy oq 0) 2I5M Sramsue oY) yotym uo doded o 409ys.oyy
Y JuSuIoeR]s S, UBAIPNOYG PIOA IOF PIOA UMOD 300} ‘saajrenb

-preq eorjod oy Je Arejarsos ‘uoveq ‘7 I UONEHISOY INOYHMA

‘peoxdn oy pur ‘Sunum ur usYe} oq PUod I JUY} OF JUOWSIEIS

stq yeedox o3 Surm seA dy Jt pajse noﬂ S¥m nBOIpnOg
*BSOX}STUX

mﬂ seA oqs jeq) ‘orjod oy} 03 UMOWNUL joej oY) PuUE ‘I8

J9W PBY o UOIYM UL £IOUBVISWUAD Oy} P03 L[9edj usaxpnog

'oqroder] ‘RIJY QHM SUODE(L SIY InOGR WY PoYY pus ‘wo

-u8ysoAut £Tq Joylrny pensimd WoY) ONSSPR ‘JUNY SIY JO msaAr
aq} puw SAFPLIJaLO S SWABNY S| FUMKAIGIUCD UOTIEWLIOTUL
owos 0Aazd osfe Off ‘1opuddre)) OUO YA IXP} B U JWOY SIY
0} woy) pue ‘aFNOT §,WLIGY], du0 0} Avpanjey 3urmor(of oyl

a . ONIX §HI ‘A OVISI00% 196 ‘oA

1005. t0 wnyaz sty ‘sdexy sty Sunids pey oy SroyM Ysnq Y3 UI

unx sy peureidxe oy ‘und joys © WY YIM WHYe)} Pey O 98y}

" pue ‘[esse)p uojue)) peyee eoeyd ® Je Jununy 03 03 Lwpseny,

snorasad o3 9391 PBY oY 18V} Pres neaIpnog ‘pouarA 3uteq mo
“PIM I9pIOW oY) JO Yoam oY} JuLMP SUOWAAOW LY WO TIY
peuonsonb onssE)[ ‘08’8 IMOQR 3B ‘duruess Aepseny, uwo pur
‘smopjsenb MoF B WY Jse 03 POPWSp FBM 31 ‘wmouy Apriqnd sea
equerder] s1pg M diYSPULLIF 8, NBAIPNOY 1BY} 10BY O} JO MIIA
uy ssowm jusliodw) ue S8 PEY SBM 97 jey) Wy plo} pue
3@0 SIY UT NEAIPNOf peuourums enssepy ‘Surwiom jeq) uwQ
"MBAIPNOY UTBIdP 0} UOTIBZLIOYINT
UNILIM ® [remr £Q PIAI30L INESRY( ‘BUTILIOW IX8U Y3 pur ‘Jyitu
Aepung wo A[Bqies UGAIS SEM UOMRZLIOWINE SU[Y, - SOWLA

‘queptodwy ©We 69 W] URIIP 0} UOTIBZLIOYINE® ATBSS09U oY)

ure}qo 0) IsU0I0)) Ay} pouoyds(d) Snssely IJULdSIdS pue ‘woOX
§,9[qe3su0d oq} ut ‘xorref oyy yo woistazadus oy3 Jepum jnd eey3
sem o) ‘saejrenbpeey eorpod oy} 01 sowry 0} SwWu0Ad OwWus
a3 7q8noaq sem pus ‘uny MO[I0F 03 91830  £q payse sem oy
‘SNOAZOT DPONO0] NBIIpNOE Sy ‘osed juesexd oy wy jueredde
9y} ‘neeIpnog uolser) pur Auerde] 'SIHY ‘S0 JSFUOUIE MEeS

Aoy ‘ezeny], ‘posodxd sem 4Apoq oy daogm asnoy 8 uwrdery o3

JUIM T98SN0Y “X(] pPuR IOLAF() ‘sx1aqeze] IS emmp ‘Aepung u(
QWD SIY) JO Ioyine oyl JO AI0A0OSTP oY} 03 Jurped]
sono Jueos L1sA jnq PeY ‘IOpINT (B30I B A[SNOIAQO FBM GOMA
‘qyeep sequeldery Jo Aroysfw O} SA[08 pu® A1} 03 [BAX}UOY
‘PuE SOWY WIOIY SUI0D PRY oYM ‘JusmudAof) [Bloutacad 9y} xay
413dxd Odrpowmr-1e8e] ‘(essnoy ‘I pur 10188() 9An9je(] ‘eusTey
juwediey ‘“uodn( JuedIING ‘BIAQIFY] AQBSUOD) WIF IV

©C)PET ‘9 oUNL UO powrnsdx sem
3] -pOursIGo 9q PINOY PUIPLAd IIYWNJ [IUN NBISSNOIY JIWO
-10) 4q otp owss pemanofpe sem ‘yigg ARy 10f pexy Lqreuririo
“sonbux s.I900100) oY} pue ‘sjeSyseAur 0} A[ejETpeUTWIl PejIEs
soyjuoyine sorod aqy, §'q.1qMIqy ‘somry reem £jywdiorunin

Iewms B ‘IotuSe)se)) ofer] 03 unaas ‘demydiy oYy uo Punoy
sem oguerder] 3o £poq oy3 ‘LPGT ‘63 L2 FOo Summiow aqy uQ
:smoqoy #e payeis Agsuq eq Avur ‘peusSndum are

- YOIYs Suomssyuod podofe esoyy 0} Jurpes sjory wiew gy,

R e
yeyadde ovy £q oprm suoresejuOD UMELISY BT} PUNOIY 9Y3 WO
‘Burjwesstp ‘[ ojouuossig ‘($22 ‘S "D°0 ‘WD £6) 20GIMY JO

%6 .ﬂ‘vb“_ "SESVO TYNINUISO0 NVIAYNVO . 2



6 CANAINAN CRIMINAL CASES. [Vol. 94.

told the whole story of how he killed Laplante. This state-
ment was typewritten by an employee of the police, and sworn

to by Boudreau.
The learned trial Jndge ruled that these statements were

admissible in evidence, and the majority of the Court of

Appeal agreed with him.

The law concerning the admxssibmty of statements made to
persous in authority, finds its application only when these
statements are of an incriminating nature. The first statement
made by the appellant on June 2nd to Massue, was not in my
opinion of that character, and nothing can be found in it,
which directly or indirectly tends to-connect the appellant
with Laplante’s murder. In fact, Boudreau denied all partici-
pation in the offence, by telling all that he had done in the
course of his hunting trip. His statement was exeulpatory.
The admission of his intimacy with Mrs. Laplante may at the
most constitute a possible motive, but caunnot in itself be con-
gidered as evidence of guilt. It does not show in the remotest
way that the appellant was involved in Laplante’s death.

Counsel for the appellant has cited the case of Gack V. The
King, [1943], 2 D.L.R. 417, S.C.R. 250, 79 Can. C.C. 221. I
do not think that the present case can be governed by that case,
where the accused had made confessions of an ineriminating
nature. The Court held that in view of the circumstances re-
vealed ‘by the evidencé, the accused was entitled to the same
protection, before being questioned by a person in authority,
as if he had been in custody.

As to the second statement made on June 5th, it is said in
the dissenting judgment of Bissommette J. that it was a logical
sequence of the first ome, and therefore became ilicgal, not-
withstanding the warning by the police officers. With due
respect, I do not agree with this contention. I fail to see any-

thing in the first statement that could in any way influence the.

second one, and be an inducement for Boudreau to make it to
the police. Boudreau spoke freely after having been warned,
and T have no doubt that it is without fear and without a hope
of advantage from the detectives, that he made the minutely
detailed recital of this premedltated erime. The spontaneity of
thet part of the confession, dealing with the actual killing,
establishes clearly its voluntary character, and this, with all

Vol 94]° BOUDREAU V. THE Kma._‘ : 7

the other circumstances shown at the trial, leaves no doubt in
my mind, that the conclusions reached by the learned trial
Judge on the voir dire, were nght

I would dismiss the appeal.

Ranp J.:—The appellant Boudreau was convicted of murder:

and the pomt of dissent on which he comes to this Court is
the improper reception of two written statements, the first
containing an admission of iutimacy with the wife of the
murdered man and the second, in addition to a repetition and
an elaboration of the first admission, & full confession of the
deed itself. At the time of making them he was being held

" under a coroner’s warrant-as a material witness. There wasg

no more than a suspicion against him when in the first con-
versation with police officers in which questions were asked
him he purperted to detail his movements on the two or three
days before the -death and admitted the intimacy. Having
consented to make the statement in writing, a Justice of the

Peace was summoned and the statement made out, signed and

sworn to by him. - Before the signing, the Justice read out the
words of the usual warning which happeneéd to be printed across
the top of the paper. Twa days later, after a formal waming,
& further discussion took place with two officers and while one
of them was momentarily out of the room and after a reference
had been made to his mother, Boudrean suddenly burst out with
the words ‘‘j’aime autant vous le dirc; c’cst moi qui I’a tué.”’
This was followed by details. He then, as in the first case,
consented to have the statement put in wntmg, and a like
course was followed as before.

The ob;ectmn is that the first oral admission, without warn-
ing, of what, in my opinjon, was, in the circumstances, an in- .

criminating fact, nullified both statements: that, having -com-
mitted himself so far, what followed was its. compulsive se-
quence, unless, which was not the case, the warning on the
second occasion had so specifically dealt with the previous
statement as to efface any effect that might then have nemamed
on his mind.

In support of this position, Gach v. The King, [1943], 2
D.L.R. 417, S.C.R. 250, 79 Can. C.C. 221, is cited. Mr. Gendron
argued that what was formerly a rule ot ‘practice under which
the trial Judge could and almost invariably did but was hot:
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10 CANADIAN CEIMINAL CASES, [Vol. 94,

as a matter of law. He was also of the opinion that the in-
admissibility of the first statement rendered the second inad-
missible, as in his view, the appellant ought to have been point-
edly warned that notwithstanding he had made the first state-
ment he need not say anything. The question iy therefore
raised as to whether or not, assuming the warning with respect
to the first statement to have been insufficient, either statement
wus thereby rendered inadmissible as a matter of law, even

although the learned trial Judge, upon & consideration of all

the relevant circumstances, was of opinion that in each instance
the appellant had spoken voluntarily.

The governing principle is stated by Lord Sumner in Ibrakim
v. The King, [1914] A.C. h99 at pp. 609-10, as follows: ‘It
has long been established as a positive rule of English criminal
law, that no statement by an accused is admissible in evidence
against him unless it is shewn by the proseention to have been
a voluntary statement, in the sense that it has not been ob-
tained from him either by fear of prejudice or hope of ad-
vantage exercised or held out by a person in authority. The
principle is as old as Lord Hale. The burden of proof in the
matter has been decided by high authority in recent times in
Reg. v. Thompson, [1893] 2 Q.B. 12."’ .

At p. 613 Lord Sumner refers to the decision of the Court
of Criminal Appeal in England in R. v. Enight & Thayre
(1905), 20 Cox C.C. 711, and quotes from the judgment of
Channell J. at p. 718, where the latter said with respect to

. answers to questions put by a constable after arresting: ‘‘ “When
he has taken any one into custody . . . . he ought not to questlon
the prisoner . . .. I am not aware of any distinet rule of evi-
dence that, if such improper questions are asked, the answers
to them arc inadmissible, but there is clear authority for saying
that the judge at the trial may in his discretion refuse to
allow the answers to be given in evidence.’ '’

On the same page Lord Summner refers to an excerpt from
the judgment of Channell J. in R. v. Booth & Jones (1910), 5
Cr. App. R. 177 at p. 179, where the latter said: ** ‘The moment
you have decided to charge him and practically got him into
custody, then, inasmuch as a judge even cannot ask a question,
or a magistrate, it is ridiculous to suppose that a poheeman can,
But there is no actual authority yet that if a pohcenw.n does

Vol. 94] ' BOUDEEAU V. THE KING. ) 11

ask a question it is inadmissible; what happens is that the

judge says it is not advisable to press the matter.’

' Lord Sumner concludes: ““And of this Darling J,, dehvermg

the judgment of the Court ‘of Criminal Appeal, observes the

‘principle was put very clearly by Channall J.' :
Lord Sumner at p. 614 refers to this view of the law a8 ‘‘a

‘probable opinion’ of the present law, if it is not actually the

" better opinion’’, although their Lordships say that the final

declaration as to the law on the subject should be left to the
“‘revising functions of a general Court of Criminal Appeal’’

In R. v. Colpus, {1917] 1 KB. 574, a decision of the Court

of Oriminal Appeal in England, in’ delivering the judgment
of that Court Viscount Reading C.J., said at 579: ‘““We do not

‘propose to say more in this case than that the principle laid
down in Reg. v. Thompson, [1893] 2 Q.B. 12, and. a.pproved .

in Ibrahim v. Rezx, [1914] A.C. 599, is the pnncxple which 'is
to be applied. in"the present case.’’
The case before that Court involved statements ma.de by

the appellants béfore a Military Court of inquiry, These were

admitted although there had been ne warning, the Court being
of opinion that, on all the evidence they were voluntary state-
ments.

again a decision of the Court of Criminal Appeal, the appellant,

in respons¢ to a request by the palice, went to a police station -

where he made a statement which was taken down ‘in writing.

‘He way then asked whether he had any objection to writing

down certain words, and upon his stating he had no objection,

" he wrote them. He was not cautioned at any time. It was

contended at the trial that the words whick he had written
were inadmissible on the ground that the writing was obtained
by the police without having first cautioned the appeltant and

- while he was in eustody. The writing ‘was, however, admitted.

The Court followed the judgment of Lord Sumner in Ibrahim’s
case. At p. 538 A. T. Lawrence J. said: “‘The question as to
whether a person has been duly cautioned before the statement
was made is one 'of the circumstances that must be taken into
consideration, but this is a circumstance upon which the judge
should exercise his discretion. It cannot be said as a matter

WdB¥ . 6002 20 924
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12 CANAPIAN CRIMINAL CASES. " [Vol. 94.

of law that the absenec of a caution makes the statement in-

admissible.”” -
I do not think it possible to regard this case as other than

a case of a statement obtained from a person in custody as’

the result of questioning by the police and it was so dealt
with by the Court. There is, in my opinion, no room for
distinction whether there be one or more than oue. guestion
asked.

In 1922 the question came before this Court in Prosko v.
The King, 66 D.LR. 340, 37 Can. C.C. 199, 63 S.C.R. 226.
In that case the appellant was in the custody of two American
detectives for the purpose of being brought before the Ameri-
can immigration authorities.© A warrant for his arrest on a
gharge of murder had been issued in this country.

The appellant was told by the immigration officers that they
were going to take up his case with the United States immi-
gration officials and have him deported to Canada, whereupon
he said: ‘I am as good as dead if you send me there.”” Upon
. the officers asking ‘‘why’’, he gave the statement which was

_in question. No warning had been given to him. The Chief
Justice, Idington, Anglin and Brodeur JJ., followed and ap-
plied the principle laid down in Ibrehim v. The King, R. V.

Colpus and R. v. Voisin. In this case but a single question .

was asked, The case was treated by all the members of the
Court as one of answers made to questions by persons in
authority without a warning having been’ given. It was held
“that the evidence was admissible; The Court considered that
the basic question to be answeréd was as to whether or not
the statement had been voluntarily made. At p. 347 D.L.R,
- p. 207 Can. C.C, p. 237 S.C.R., Anglin -J. said: ‘“The two

detectives were persons in aunthority, The accused was in my - v

opinion in the same plight as if in custody in extradition pro-
ceedings under a warrant charging him with murder, No
warning whatever was given to him,

““While these facts do not in themselves suffice to exclude
the admissions, ‘as Duff J. appears to have held in B. v. Kay,
(1904), 9 Can. Or. Cas. 403, they are undoubtedly circum-
stanees which require that the evidence tendered to esteblish
their voluntary character should be closely scrutinised.’’

In Gach v. The King, [1943], 2 D.L.R. 417, S.CR. 250, 79

Vol. 94.] BOUDREAU V. THE KING, . .~ 13

Can. C.C. 221, the appellant was charged with having unlaw-

. fully received certain ration hooks, knowing them to have been

stolen. Certain polica officers called upon the a.ppellant and
told him that one Nagurski had stated that be had sold ration
books to the appellant, that he could be prosecuted, and that in
any event it would be better for him to hand them over. At
the end of the conversation they told him that he was to ac-
company them to the police barracks to talk to am inspector.
The inspector there told the appellant that he would, in all

. probability, be charged. He was then asked certain questions

and made certain answers. No warning was given. - The ad-
missibility of these answers was challenged.
Kerwin J., who delivered the judgment of himself and Sir

~ Lyman P. Duff C.J.C., referred to Ibrahim v. The King, [1914)
ALC. 599, and Sankey v. The King, [1927], 4 DLR. 245, S.C.R.

436, 48° Can. C.C. 97, and held the evidence inadmissible as

having been made after appellant had been told by the police

that it would be better if he made a statement.

The judgment of Taschereau J., with whom Rinfret J., as he
then was, and Hudson J. agreed, reached the same result. . The
judgment of the majority is based upon the judgments in Beg.

. V. Thompson, [1893] 2 QB. 12, R. v, Hnight & Thayre, 20

Cox C.C. 711, Lewis v. Harris (1913), 2¢ Cox C.C. 66, and
R. v. Crowe & Nyerscough (1917), 81 J.P. 288.

As already mentioned, the first two of the above four auth-
orities are referred to by Lord Sumner in Ibrahim’s case. In
Reg. v. Thompson there is no suggestion that any warning had
been given. The statement, however, was not rejected on that
ground but on the ground that the Crown had not satisfied
the: burden resting -on it of establishing that the statement
had been made voluntarily. That is all that the case is cited for

by Taschereau J. Had the mere lack of warning been regarded -

as rendering the statement inadmissible, the strong Court which
decided Reg. v. Thompson, would undoubtedly have said so.
They did not.

Again in R. v. Emght & Thayre, 20 Cox C.C. 711, the state-
ment which the Crown tendered had in fact been preceded by
3 wamning. It is not therefore in itself a decision as to ad-
missibility or inadmissibility where no warning is given. Tasch-
ereau J. quotes from the reasons for judgment of Channell
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20 CANADIAN CRIMINAL CASES, [Vol. 94.

before whom the statement was signed and appellant pledged his
oath thereto.

The learned trial Judge admitted the ﬁrst statement in. evi-
dence because, in his opinion, it did not implicate the appellant
but was rather exculpatory in character. It did contain an
alibi and an admission that appellant owned a .12 gun. The
greater part, however, described his relations with Mrs. Laplante,
from which the jury might well find the motive that prompted
the murder. In this aspect the statement mphcated the appel-
lant in the commission of the offence.

““If you have acts seriously tendmg, when reasonably viewed,
to establish motive for the cominission of a crime, then there
can be no doubt that such evidence is admissible, not merely to.
prove intent, but to prove the. fact as well”’: Per Duff C.J.C. in
R.v. Borbour, [1939) 1 D.L.R. 65 at p. 67, 71 Can. C.C. 1 at pp.’
19-20, {1988] S.C.R. 4656 at p. 469.

See also Lord Atkinson i R. v, Ball, [1911] A.C. 47.

_ Then when both statements are read togetlier the alibi is but
a contradiction of his subsequent confession and to that extent
is evidence that would be pre;ndmml to the appellant should any
-question of eredibility arise in the mind of the jury. The learn-
ed trial Judge, with respect, misdirected himself as to the sig-
nificance of this statement as evidence against the appellant.

On Thwsduy evening Massue and Oggier again had the ap-

_ pellant, who' was still under arrest, brought inte the former’s -

office, ‘. . . de voir 8'il était déecidé de nous donner d’autres
informations . . . parce que je voymis que sa premiére déclara-
tion était pas compléte.”’

The important issue the learned trial Judge had to determine
wus whether the confession ‘‘J'aime autant vous le dire, c’est
moi qui l'a tué'’, made to Oggier was free and voluntary within
the meaning of the authorities. These words are mot in the
written statement that followed. It is, however, what led up to
the making of this confession that is vital in determining the
issue, was it freely and voluntarily made. If in determining
whether a confession is freely and voluuturﬁy made the trial
Judge does not misdirect himself in law his ﬁndmg should be
accepted by an Appellate Court. It appears that in this case
the learned trial Judge, apart from his misdirection with regard
to the first statement already dealt with, has misdirected himself

Vol. 94] noummu V. THE mu - 21

in not consxdenng the wa.rmng as given in relation to all tha
circumstances leading up to the making of this confession, in-
cluding those before as well as ‘thoge”after the warning was
given, and particularly as to whegher, under all the eireum-
stances, the effect of the warning as given had not been destroy-

ed. It is the sufficiency of the warning under all the circum-,

stances, the association of or connection ‘between the two
statements and the effect of the questions asked that are raised
in the dissenting opinion of Bissonnette J.

The oft-quoted statement of the law by Lord Sumner in
Ibrakim v. The King, [1914] A.C. at pp. 609-10, reads as
follows: ‘‘It has long been established as a positive. rule of
English criminal law, that' no statement by an.accused is ad-
missible in evidence agamst him unless it is shewn by the prose-

cution to have been ‘a voluntary statement, in the sense that it *

hag not been obtained from him either by fear of prejudice or
hope of advantage exercised or held out by a person in author-
ity. The principle is as old as Lord Hale.”' -

 In the Ibrakim case the accused was in custody when Major
Barrett came up to him and without any thought of a prosecu-
tion asked: ‘“Why have you done such a senseless act?’’, to
which the aceused replied: ‘‘Some three or four days he has
been abusing me; without a doubt I killed him.’’ Nothing more
was said and no warning or caution had been .given. This
confession was held to have been freely and voluntarily made
and therefore admissible. In this connection it is important

to observe the remarks of Lord Sumner relative to the question °

as asked [p. 608]; ‘“‘In truth, except that Major Barrett’s words
were formally a question they appear to have been indistinguish.
able from an exelamation of dismay on the part of a humane
officer, alike concerned for the position of the accused, the
fate of the deceased, and the credit of the regiment and the
service."’

In RB. v. Voistn (1918), 13 Cr. App. R. 89, no warning was
given and yet the evidence was admissible, There the murdered
party had not been identified. - The police hind u purcel con-
taining a portion of the remains on which appeared the words
‘“Bladie Belgiam’’, Several persons,. including the aceused,
were held for questioning. At the request of the police the

accused wrote. the words ‘‘Bladie Belgiam’’ in handwriting
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" fore the learned trial Judge in greater detail. As Chief Justice
Anglin stated in Sankey v. The King, supra: ‘‘We think that

the police officer who obtained that statement should have fully-

discloged all that took place on each of the oceaswns when he
‘interviewed’ the prisoner.’

The learned trial Judge in proceeding to find that the Crown
had discharged the onus of proof and established that the state-

meit was freely and voluntarily made without these further de--

tails, in particular the quéstions asked, the incidents surrounding
the showing of the equipment used in the commission of the
murder, as well as all the other incidents of that half hour, con-
stituted a failure to direct himself 'as to that caution and care
with which evidénce in such cases ghould be scrutinized.
The appeal should be allowed and a new trial directed..
Locke . J. concurs with KeLLook J. -
' Appeal dismissed.

REX v, SCOTT. .
Ontario Oourt of Appeal, Robertson CJ.0., Leidlaw and
Aylesworth JJ.4, Murch 28, 194.9

Trial III B—Unlawfal wounding—Cr. Code, s. 273—-Intmt—8um- .

ciency of charge—Failare to object-~~Effect—

' Where in 118 charge to the jury on a charge of unlawful wound-
ing with intent to do grievous bodily harm, the- trial Judge emit-
ted to put the question of intent to the jury, held, on appeal, that
there being no reason for doubt as to the intent of the attackers
and no question raised fn regard to it or objection made to the
Judge's charge, the appeal should be dismissed.  While in a
criminel case a failure to object at the proper time does not pre-
clude the question heing raised on appeal, this is not the case
‘where, a8 here, the objection sought to be taken is wholly techinical
and of no subntanee

Cases Judicially Noted: R. v. Linton, 93 Can. C.C. 97, [1949] O.R.
100, dised.

ApPPEAL by accused from conviction and leave to appeal from -

sentence on a charge of unlawful wounding contrary to s. 273
of the Cr. Code. Affirmed.

G. A, Mariin, K.C. and G. B. Bagwell, K.C., Tor appellant. o

T. F. Forestell, K.C., for the Crown.

The judgment of the Court was delivered by

RoeerTsoN C.J.0.:—This is an appeal from the convmtlon of
the. appellant on his trial before His- Honour Judge Fuller and

Vol, 94] -  REX V. SCOTT. . S -7 .

a jury, in the General Sessions of the Peace of the County of
Welland, on Dcecmber 11, 1948, on the clmrge that he did, on
June 24, 1948, at the Township of Wainfleet, in the County of
Welland, with intent to do grievous bodily harm, ynlawfully
wound Clodmire Beaudin, Charles Gervaas and John Missen,
contrary to s. 273 of the’ C’r Code. *

In the early morning of June 24, 1948, and belore daylight,
Clodmire Beaudin, Chaxles .Gervais and John Missen, with
others, were being teken by motor truck along certain highways

in the County of Welland, with the intention of being employed

upon a vessel then passing, or expected to pass, through the
Welland Canal, when they were waylaid and set upon by a

body of men armed with clubs; and foreibly taken out of the

motor vehicle in which they were travelling,-and severely beaten
by the men who had waylaid them. The appellant was con-
victed as one of the persons who waylaid the men travelling in
the motor truck to join the vessel

There is no room for doubt of the ocourrence of the offence.
The appellant says that he wag not concerned in the attack on

these men, and was not at the place where it occurred at the .

time of the offence, but was at a place some miles distant. Phis
defence was supported by his own evidence and the évidence of

several other witnesses. For the Crown, thers was the evidence .

of two of the men who were in the’party of men being trans-
ported by motor truck to join the vessel, and who gave evidence
that the appellant was one of their a.ttackers

The trial Judge very carefully charged the Jm'y in respect
to the evidence of identification, and that the jury comsidered
the question of identification with care appears from the fact
that another accused person tried with the appellant, and as
to whom the evidence of identification was not so clear, was
acquitted. It was a matter for the jury to determine whether
they should accept the evidence of identity given by the wit-
nesses for the Crown, or the evidence of the witnesses for the
defence who. said that the eppellant was elsewhere at the time
of the offence in question.
- The jury having found the appellant guilty, and there being
snbstantial evidence to support their finding, it is out of the
question that this Court should interfere with that finding.

In the eourse of his charge to the jury the learned trial Judge
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88 PERSONS IN AUTHORITY

policc and by Lebedoff with their acquiescence, and proved that the
confessions were voluntary in the legal sense. The fact that those hopes may
have been aroused, in part, indirectly is no answer: sec R. v. De Mesquito;* R.
v. Murakami.3

Nor is it any answer to say that the confessions were mainly induced by
other influences that would not vitiate them. Once it is established that the
improper influence may have been a material inducement, it cannot be said
that the confessions have been proven to be voluntary, and they must therefore
be excluded 3%

Bird and Wilson JJ.A. disagreed and found no evidence that Lebedoff
was inany way a person in authority. However, it is clear from the report
that the majority accepted the trial judge’s rejection of the evidence of the
accused and his co-accused on the basis of: credibility.

It may therefore be said that a person who accompanies the police —
friend of the prisoner though he may be — may, by the actions of himself
or those who are with him, assume, in law, the status of a person in
authority,

PRESENCE OF PERSON IN AUTHORITY

What about the mere presence of a person in authority?

As Phipson points out, “a confession made to but not induced by a
person in authority or someone in his presence is admissible”.’ In an
carlier edition, the author had added that, conversely, “a confession
induced by, though not made to, such a person will be rejected”.’? This
proposition was dropped in subsequent editions, but it would still appear
to be basically sound.

Forinstance, in R. v. Emele,® a personunder arrest freely confessed to -

a friend. At the voir dire, the defence succeeded in showing that, at the very

time the confession was made, the accused was under duress from the

police, though no officer was physically present at the time. The court came

* to the conclusion that the confession was free and voluntary and therefore

admissible.

However, chances are that the court would have reached a different
conclusion had a person in authonty actually been present when the
confession was made. Thus, in the old case of R. v. Luckhurst, it was held

33 (J915), 24 C.C.C. 407 (B.C. C.A)).

34 (1951), 100 C.C.C. 177 (S.C.C).

35 [1964) | C.C.C. at 132.

36 Phipson on Evidence, 12th ed. (1976), para. 806.

37 9th ed. (1952), para. 268.

38 (1940), 74 C.C.C. 76 (Sask. C.A.). Sec also p. 169, infra.
39 (1853), 6 Cox C.C. 243.

e o sy e o T ——

R

-

B p e,

A Y e £+ —— . a0

S LR ST R L L

Feriegrte,

PRESENCE OF PERSON IN AUTHORITY 89

that “one who puts questions to an accused in the presence of a prosecutor

is a person in authority”. This view is not unreasonable, since the very
presence of a police officer, prosecutor or private complainant induces an
atmosphere prejudicial to the accused — an atmosphere less favourable
than mere detention which, in itself, will not exclude confessions given to
persons rot in authority. A fellow prisoner, therefore, who urges an
accused to confess, will not be considered a person in autbority so long as
he does not do so in the presence of guards.®® And even where a fellow
prisoner has been instructed by police to “keep his ears open” and to repeat
whatever the accused may say, the confession will still be received.!

In Canada, the principle established by Luckhurst, supra, was
reaffirmed in 1915, when it was held that the master of a servant, when
accompanied hy a policc constable, becomes a person in authority,
presumably with respect to all offences, and not merely those commiitted
against him or his household.*

This principle is also illustrated in R. v. Bahrey,*) where the accused’s
father, in the presence of a policeman, said to his son: “You had better tel
everything.” He also promised to engage a lawyer and to look into the
circumstances to sc¢ whether anyone else had induced the accused to
commit the murder with which he was about to be charged. Bahrey
confessed, but the statement was admitted since the language used by the
father, when considered as a whole, did not constitute “such a threat, on the
one hand, or promise, on the other”, as would have vitiated the confession.

On the other hand, where a relative becomes the “willing agent” of the
police, the result may be different. This is illustrated by a recent American
case¥ where the facts were as follows:

During the third week of trial, the People called a witness, onc Barbara
Rozell, a sister of defendant, Carol Taylor. Her testimony as to direct
conversations with her sister, and, also based upon her eavesdropping on a
tclcphone call between both defendants, conld have been considered-by the
jury as being extremely prejudicial to defendants, which in addition to
testimony from ather witnesses, of no small value, could very well have beena
solid factual base, although entirely circumstantial, upon which a gullty
verdict might have been voted by the jury.

Nevertheless, during the direct ¢xamination by the Pecople of the

40 For a contrary view, see R. v. Parker (1861), 8 Cox C.C. 465.

. 41 R.v. Barrs (1946), 86 C.C.C. 9 (Alta. C.A.).

42 R.v. De Mesquito (1915), 24 C.C.C. 407 (B.C. C.A.). Secalso R. v. Moare(lasz).SCox
C.C. 55S.

43 [1934] | W.W.R. 376 (Sask. C.A.). See also R. v. Cleary (1963), 48 Cr. App. R. 116
(C.C.A)), and R. v. Moore (1972), 56 Cr. App. R. 373 (C.A)).

44 N.Y.v. Taylor (1978), Indictment No. 1833/76, Supreme Court nf New York, County of
Queens. 1 am indebted to Justice Harold Hyman for a transcript of the procecdings.
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on appeal from the court of appeal for alberta

Criminal law — Evidence — Confessions — Admissibility — Person in
authority — Accused admitting crime to undercover police officers — Whether
undercover police officers “persons in authority” — Whether inculpatory statements

properly admitted at trial without voir dire to determine their voluntariness.

Criminal law — Evidence — Possible involvement of third party in

commission of offence — Accused charged with first degree murder — Trial judge




-2-
excluding evidence suggesting that victim might have been killed by third party —
Whether evidence should have been admitted— Whether sufficient connection between

third party and crime.

Significant circumstantial evidence linked the accused to the murder of his
aunt. To obtain additional evidence against him, the police began an undercover
operation. Several officers, posing as members of a criminal organization, worked at
winning the accused’s confidence. To encourage him to talk about the murder, they
suggested that they could use their corrupt police contacts to steer the murder
investigation away from him. The accused eventually confessed his involvement in
the murder. At no time was he aware of the true identities of the undercover officers.
After a jury trial, the accused was convicted of first degree murder. The trial judge
ruled that the accused’s inculpatory statements to the undercover officers were
admissible, holding that the undercover officers could not be persons in authority and
that no voir dire on voluntariness was necessary. She also ruled that evidence of the
possibility that a third person might have committed the murder should be excluded,
finding that there was insufficient evidence of a link between the third party and the

murder. A majority of the Court of Appeal upheld the rulings and the accused’s

conviction.

Held: The appeal should be dismissed.

To ensure fairness and to guard against improper coercion by the state,

statements made out of court by an accused to a person in authority are admissible

only if the statements were voluntary. The question of voluntariness is not relevant

unless there is a threshold determination that the confession was made to a “person in

2005 SCC 5 (CanLll)
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authority”. A “person in authority” is generally someone engaged in the arrest,
detention, interrogation or prosecution of an accused. Absent unusual circumstances,
anundercover officer is not usually viewed, from an accused’s perspective, as a person
in authority. In this case, the accused failed to discharge the evidentiary burden of
showing that there was a valid issue for consideration, namely, whether, when he made
the confession, he believed that the person to whom he made it was a person in
authority. The accused believed that the undercover officers were criminals, not police
officers, albeit criminals with corrupt police contacts who could potentially influence
the investigation against him. Where, as here, an accused confesses to an undercover
officer he thinks can influence his murder investigation by enlisting corrupt police
officers, the state’s coercive power is not engaged. The statements, therefore, were not

made to a person in authority and a voir dire on voluntariness was unnecessary. [34-

45]

Evidence of the possible involvement of a third party in the commission
of an offence is admissible if it is relevant and probative. The evidence is relevant and
probative if there is a sufficient connection between the third party and the crime.
Here, the trial judge made no error in excluding from the jury the theory that P might
have killed the accused’s aunt. With respect to motive, P’s threats against the victim
relating to drug dealings were not sufficiently connected to the murder. The threat
incident took place over a year before the murder and there was no evidence that P
contacted the victim after this incident. In addition, the victim had stopped selling
drugs eight months before she was murdered. The other two possible motives relied
on by the defence were based on speculation, not evidence. On the issue of
opportunity, while P was released from remand three days before the victim was

killed, this opportunity evidence, standing alone, is an insufficient link between P and

2005 SCC 5 (CanLll)
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the murder. Similarly, absent some connection to the murder, the evidence of P’s bad

character and propensity for violence is inadmissible. [46-61]
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ABELLA J. — The appellant, Cory Grandinetti, was convicted of first
degree murder following a jury trial. There are two issues arising out of the trial that
form the basis of this appeal. The first is whether inculpatory statements made by the
accused were properly admitted without holding a voir dire to determine their
voluntariness. The statements were made by the accused to undercover police officers
pretending to be members of a criminal organization. The second is whether evidence
that a third party might have committed the murder should have been admitted. In my
view, the trial judge did not err in connection with either issue, and the appeal should

be dismissed.

I Background

Connie Grandinetti was Mr. Grandinetti’s aunt. She was found dead in a
ditch outside Fort Saskatchewan on April 10, 1997. She had been shot twice in the

back of her head at close range.

Significant circumstantial evidence linked Cory Grandinetti to the murder.
In July 1996, Connie Grandinetti hired a lawyer to enforce payment of child support
from her ex-husband Jeff Grandinetti, Cory Grandinetti’s uncle. On January 15, 1997,
her lawyer applied to the court for arrears of $12,000 and ongoing child support of
$1,000 per month. Jeff and Connie Grandinetti were unable to reach a settlement and
the child support action was adjourned until April 18, 1997, eight days after the

murder.

2005 SCC § (CanLll)




-6-
At the end of February 1997, Jeff Grandinetti asked a friend to lend him

$10,000. He travelled from Edmonton to Calgary to pick up the cash.

Cory Grandinetti told his ex-girlfriend in March 1997 that his uncle Jeff
Grandinetti wanted Connie Grandinetti killed. He also told her that his uncle had

obtained the money, and that he, Cory, planned to kill his aunt with an overdose of

heroin.

On April 4, 1997, Cory Grandinetti travelled to Calgary. He was carrying
two vials of heroin and a gun. On the evening of April 9, 1997, he borrowed his
grandfather’s truck and said he was going to visit his Aunt Diane. Instead, he picked
up Connie Grandinetti at approximately 8:00 p.m. in front of her apartment building.

He is the last known person to see her alive.

In July 1997, with few leads to investigate but suspicious that Cory
Grandinetti was involved, the RCMP began an undercover operation, Project
Kilometer, in an attempt to obtain additional evidence against him. Several police
officers posed as members of a criminal organization and worked at winning Cory
Grandinetti’s confidence. Mr. Grandinetti thought the criminal enterprise he was
dealing with was a large international organization involved in drug trafficking and
money laundering. He was led to believe that this organization was moving to
Calgary, that he had been chosen as its Calgary contact, and that he could potentially
make hundreds of thousands of dollars by participating in the organization’s criminal

activities.
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As part of Project Kilometer, the police engaged Mr. Grandinetti in
criminal activities, including money laundering, theft, receiving illegal firearms, and
selling drugs. A number of police officers were involved in this operation, including
Constable Keith Pearce, known to the appellant as “Mac”, Corporal Gordon Rennick,
known as “Dan”, and Constable Robert Johnston, known as “Zeus”. “Mac” posed as
the head of the criminal organization. At no time was the appellant aware of the true

identity of the undercover officers.

From the beginning, the undercover officers encouraged Mr. Grandinetti
to talk about his aunt’s murder, but he consistently refused to do so. By late October,
the undercover officers decided a new tactic was necessary. They began trying to
convince the appellant that they had contacts in the police department who were
prepared to act unlawfully, and that they had been able to use those contacts in the past
to influence an investigation. On October 30, 1997, the undercover officers convinced
Mr. Grandinetti that they had managed to have a murder charge against “Dan” reduced
to aggravated assault by using their police connections to relocate a witness and
retrieve incriminating photos. They reinforced the perception that they had corrupt
police contacts on November 13, 1997, when “Mac” told Mr. Grandinetti that he had
easily learned the name of the investigator on the Connie Grandinetti murder

investigation.

To further encourage Mr. Grandinetti to talk about Connie Grandinetti’s
murder, the undercover officers suggested to him that they could use their corrupt
police contacts to steer the Connie Grandinetti murder investigation away from him.
When he continued to balk at talking about the murder, they told him that he might be

a liability to their organization because of the ongoing murder investigation. They
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forcefully suggested he “come clean” with them to protect the organization from

possible police interference.

This led Mr. Grandinetti to confess his involvement in the murder, provide
details to the undercover officers, and take them to the location where Connie
Grandinetti was killed. The confessions were recorded. On the basis of his

confessions to the undercover officers, Mr. Grandinetti was arrested on December 9,

1997.

At trial, Nash J. made two rulings that form the core of this appeal: first,
she ruled that Mr. Grandinetti’s inculpatory statements to the undercover officers were

admissible; and second, she excluded evidence of the possibility that a third person

might have committed the murder.

The defence position at trial was that the undercover officers were “persons
in authority” because Mr. Grandinetti believed they could influence the investigation
into the murder of his aunt through the corrupt police officers they claimed to know.
This, the defence argued, shifted the burden to the Crown to prove either that Mr.
Grandinetti did not reasonably believe the undercover officers were persons in
authority, or that the statements were made voluntarily. The Crown, on the other hand,
argued that the undercover officers could not be persons in authority because the
accused must believe that the recipient of a confession can influence the investigation

or prosecution by aiding, not thwarting, the state’s interests.

The trial judge held a voir dire to determine the threshold issue, namely

whether Mr. Grandinetti had met his evidentiary burden of showing that there was a
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valid issue about whether the undercover officers were or could be persons in
authority. For this purpose, the defence called three witnesses: Corporal Rennick,

Constable Johnston, and Mr. Grandinetti.

The trial judge ruled that the undercover officers could not be persons in
authority, that no voir dire on voluntariness was necessary, and that the statements
were admissible. She found that Mr. Grandinetti was totally unaware of the true
identity of the undercover officers, and, in fact, had a collegial relationship with them.
She emphasized that the “person in authority” test is largely a subjective one, based
on the reasonable beliefs of the accused. She concluded that logic and reason required
that the definition of “person in authority” be limited to people the accused believes
are acting in collaboration with the authorities. In her view, the undercover officers
could not be considered persons in authority because Mr. Grandinetti viewed them not
as acting for or in collaboration with the interests of the state, b%rather against those

interests.

The second disputed ruling of the trial judge was her decision, after two
voir dires, to exclude defence evidence suggesting that Connie Grandinetti may have
been killed by a third party, Rick Papin. The two voir dires were held to assess the

relevance and probative value of the evidence.

During the first voir dire, the defence tendered evidence of threats made
to Connie Grandinetti by Rick Papin. The only witness was Dustin Grandinetti,
Connie Grandinetti’s son. He testified that his mother sold cocaine from 1995 to 1996,
but that she had stopped selling drugs by the spring of 1996. Ms. Grandinetti had once

paid her son $100 to drive her to a location where she sold cocaine. Dustin Grandinetti
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testified that this incident was the only personal knowledge he had of his mother’s
drug dealing. Although he had met Rick Papin once or twice, he never saw him

deliver drugs to his mother.

Most of Dustin Grandinetti’s testimony consisted of hearsay statements.
He testified that Connie Grandinetti told him she had stopped using Mr. Papin as her
drug supplier, and had begun selling drugs for someone else for less than Mr. Papin

charged. She also told him that she became afraid of Mr. Papin in early 1996.

The second voir dire on this issue was much more extensive than the first.
The trial judge considered not only the testimony of those who gave evidence on the
voir dire, but also the evidence Cory Grandinetti gave at trial. In the presence of the
jury, Mr. Grandinetti had testified that he picked up his aunt at approximately
8:00 p.m. on April 9, 1997, and that she was looking for cocaine. He said they went
to several bars. Ms. Grandinetti went inside each bar for a few minutes while her
nephew waited outside. Mr. Grandinetti and his aunt also went to a corner store, but
left after waiting for twenty minutes. According to Mr. Grandinetti, his aunt was
looking for someone, but did not tell him who the person was. Later, they drove to a
house where they talked. Ms. Grandinetti told him about the problems she had had in
the last year with Rick Papin, who was both her former lover and former cocaine
supplier. She told Mr. Grandinetti that when the relationship ended, so did the cocaine
sales. She said that she felt she was not allowed to sell cocaine for anyone else. Mr.
Grandinetti’s evidence was that he dropped Ms. Grandinetti off at a bar just after

midnight.
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Mr. Grandinetti testified on the voir dire as well. He stated that Connie
Grandinetti told him that Rick Papin had beaten up some of her customers, broken into
her home, held a knife to her throat, and threatened to kill her. According to him, she
had also indicated that she was gathering information to expose Rick Papin as an

informant, and that she was afraid of Mr. Papin.

Lawrence Berlinguette, Connie Grandinetti’s boyfriend at the time of her
death, testified on the second voir dire that Mr. Papin, along with his associate, Calvin
Dominique, broke into their apartment on March 21, 1996. Mr. Dominique hit Mr.
Berlinguette in the face and broke his nose. Mr. Papin had a hunting knife and put the
blade to Connie Grandinetti’s throat, ordering her to stay away from his customers.
Mr. Papin also told Ms. Grandinetti that he did not want her dealing drugs in town, and
slapped her in the face a few times. Mr. Papin and Mr. Dominique claimed that
Connie Grandinetti owed them money, and accused her of informing on them to the

police. The incident lasted approximately ten minutes.

Calvin Dominique and Rick Papin were charged with several offences
arising out of this incident, but the Crown entered a stay of all proceedings on
November 26, 1996. The day after the assault, Mr. Berlinguette and Ms. Grandinetti

moved from their apartment to the other side of the city.

Mr. Berlinguette’s evidence was that although he and Connie Grandinetti
sold cocaine for Mr. Papin from February 8, 1996 until March 21, 1996, neither of
them had any contact with Mr. Papin or Mr. Dominique after March 21, 1996. He also

stated that Ms. Grandinetti had stopped using and selling drugs eight months before
her death.
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Elaine McGilvery, Rick Papin’s common-law spouse from January 1995
until February 1996, also gave evidence on the second voir dire. She testified that
during their relationship, Mr. Papin was involved in cocaine trafficking and Connie
Grandinetti was his runner. In late February or early March 1996, she said, Mr. Papin
believed Connie Grandinetti had ripped him off and informed on him to the police.
She was unaware of any contact between Ms. Grandinetti and Mr. Papin after March
21, 1996, but by that point, her relationship with Rick Papin had ended. Ms.
McGilvery also testified that after the break-in, Connie Grandinetti told her she was

afraid of Rick Papin.

According to Ms. McGilvery, Mr. Papin was physically and verbally
abusive to her. He held a knife to her throat in February 1996, and threatened to kill
her a few times in 1996. On January 18, 1997, he choked and threatened her while she
was in a bar because he was angry at her because he had hidden a gun at her place and
wanted it back. Ms. McGilvery testified that she had no personal knowledge that Mr.
Papin carried a gun, and that she had never seen him with a gun. She did, however,
say that she found a gun in her residence which she believed was placed there by Mr.
Papin. She reported the January 18 incident to the police, resulting in Mr. Papin being
arrested and charged with several offences, including assault. As a result of the
charges arising from the January 18 assault on Ms. McGilvery, and a separate charge
of threatening Ms. McGilvery, Mr. Papin was held in custody from January 18, 1997
until April 7, 1997.

During the summer of 1996, Ms. McGilvery became involved with Ricky
Whitford, who was in the Remand Centre with Mr. Papin from January to April 1997.
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Ricky Whitford had known Mr. Papin since 1985. Ms. McGilvery said she told Mr.
Whitford that Mr. Papin was a police informant, and that Mr. Whitford wanted to

expose Mr. Papin.

Mr. Whitford’s evidence on the second voir dire was that one to two weeks
before Connie Grandinetti’s death, he told his cousin, Calvin Dominique, that Connie
Grandinetti could get information to establish that Mr. Papin was a police informant.
Mr. Whitford planned to show the documentation establishing that Mr. Papin was an
informant to everyone at the Remand Centre in the hopes that Mr. Papin would be
stabbed or beaten up. He also said that Ms. McGilvery told him that Ms. Grandinetti

was afraid of Mr. Papin.

Mr. Whitford testified that although Mr. Papin used to assault people at
parties regularly, the last time he had seen him exhibit violent behaviour was in 1993.
He also said that he had seen Mr. Papin with a nine-millimetre handgun and a .357

Smith and Wesson.

Mr. Whitford’s evidence was also that Mr. Papin was angry at Ms.

McGilvery and blamed her for his incarceration.

Terry Garnett, the deputy director of security for the Edmonton Remand
Centre, testified on the voir dire that Rick Papin was detained from January 18, 1997
to April 7, 1997 at the Remand Centre. According to him, the records showed that
neither Mr. Dominique, Ms. McGilvery, nor Ms. Grandinetti visited Mr. Papin while

he was in custody.
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Constable Dennis Hartl, who also gave evidence on this voir dire, arrested
Connie Grandinetti on January 7, 1997 on a charge of selling cocaine to an undercover
police officer on March 1, 1996. She was never formally charged. The sale was made
on behalf of Rick Papin. After her arrest, Ms. Grandinetti provided information about
a number of drug dealers, but she did not provide any information about Mr. Papin.
She also told Constable Hartl that she was not afraid of Mr. Papin and was willing to
testify against him on the break-and-enter charge arising from his 1996 assault in her

apartment.

The trial judge, after conducting the two voir dires, ruled that there was
insufficient evidence of a link between Rick Papin and the murder of Connie

Grandinetti, and excluded the evidence.

The jury found Cory Grandinetti guilty of the murder of his aunt. Mr.
Grandinetti appealed his conviction to the Alberta Court of Appeal ((2003), 339 A.R.
52). The majority (McFadyen and C6té JJ.A.) upheld the rulings and dismissed the
appeal. Conrad J.A. dissented, holding that it was possible to conclude that the
undercover police officers were persons in authority, therefore necessitating a
voluntariness voir dire, and that there was a sufficient link between Rick Papin and
Connie Grandinetti’s murder to make the evidence admissible. The basis of this
appeal is a challenge to the rulings of the trial judge admitting the confessions and

excluding the evidence that Rick Papin might have committed the murder.

II.  Analysis

A.  The Admissibility of the Inculpatory Statements
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The confessions rule ensures that statements made out of court by an
accused to a person in authority are admissible only if the statements were voluntary.
Therelevant principles were canvassed by this Courtin R. v. Hodgson, [1998]2 S.C.R.
449, and R. v. Oickle, [2000] 2 S.C.R. 3,2000 SCC 38. In Oickle, at paras. 47-71, the
Court set out the factors relevant to the voluntariness inquiry. The issue argued on this
appeal by the appellant was whether the impugned statements were made to a “person
in authority” within the meaning of Hodgson, and not whether they were free and

voluntary within the meaning of Oickle.

The rule, the policies supporting it, and the definition of “person in
authority”, were all considered in Hodgson. Cory J. expressed the rule’s rationale as

follows:

The rule is based upon two fundamentally important concepts: the
need to ensure the reliability of the statement and the need to ensure
fairness by guarding against improper coercion by the state.

It cannot be forgotten that it is the nature of the authority exerted by the
state that might prompt an involuntary statement. . . . In other words, it is
the fear of reprisal or hope of leniency that persons in authority may hold
out and which is associated with their official status that may render a
statement involuntary. . . . This limitation [i.e., the person in authority
requirement] is appropriate since most criminal investigations are
undertaken by the state, and it is then that an accused is most vulnerable
to state coercion. [paras. 48 and 24]

The underlying rationale of the “person in authority” analysis is to avoid the unfairness
and unreliability of admitting statements made when the accused believes himself or
herself to be under pressure from the uniquely coercive power of the state. In

Hodgson, although explicitly invited to do so, the Court refused to eliminate the
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requirement for a “person in authority” threshold determination. As Cory J. stated,

were it not for this requisite inquiry,

all statements to undercover police officers would become subject to the
confessions rule, even though the accused was completely unaware of their
status and, at the time he made the statement, would never have considered
the undercover officers to be persons in authority. [para. 25]

There is no doubt, as the Court observed in Hodgson, at para. 26, that
statements can sometimes be made in such coercive circumstances that their reliability
is jeopardized even if they were not made to a person in authority. The admissibility
of such statements is filtered through exclusionary doctrines like abuse of process at
common law and under the Canadian Charter of Rights and Freedoms, to prevent the
admission of statements that undermine the integrity of the judicial process. The
“abuse of process™ argument was, in fact, made by Mr. Grandinetti at trial, but was

rejected both at trial and on appeal, and was not argued before us.

In Hodgson, the Court delineated the process for assessing whether a
confession should be admitted. First, there is an evidentiary burden on the accused to
show that there is a valid issue for consideration about whether, when the accused
made the confession, he or she believed that the person to whom it was made was a
person in authority. A “person in authority” is generally someone engaged in the
arrest, detention, interrogation or prosecution of the accused. The burden then shifts
to the Crown to prove, beyond a reasonable doubt, either that the accused did not
reasonably believe that the person to whom the confession was made was a person in
authority, or, if he or she did so believe, that the statement was made voluntarily. The
question of voluntariness is not relevant unless the threshold determination has been

made that the confession was made to a “person in authority”.
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The test of who is a “person in authority™ is largely subjective, focusing
on the accused’s perception of the person to whom he or she is making the statement.
The operative question is whether the accused, based on his or her perception of the
recipient’s ability to influence the prosecution, believed either that refusing to make
a statement to the person would result in prejudice, or that making one would result

in favourable treatment.

There is also an objective element, namely, the reasonableness of the
accused’s belief that he or she is speaking to a person in authority. It is not enough,
however, that an accused reasonably believe that a person can influence the course of

the investigation or prosecution. As the trial judge correctly concluded:

[R]eason and common sense dictates that when the cases speak of a person
in authority as one who is capable of controlling or influencing the course
of the proceedings, it is from the perspective of someone who is involved
in the investigation, the apprehension and prosecution of a criminal
offence resulting in a conviction, an agent of the police or someone
working in collaboration with the police. It does not include someone who
seeks to sabotage the investigation or steer the investigation away from a
suspect that the state is investigating.

(Alta. Q.B., No. 98032644C5, April 30 1999, at para. 56)

Although the person in authority test is not a categorical one, absent
unusual circumstances an undercover officer will not be a person in authority since,
from the accused’s viewpoint, he or she will not usually be so viewed. This position

is supported by precedent. As Cory J. explained in Hodgson:

The receiver’s status as a person in authority arises only if the accused
had knowledge of that status. If the accused cannot show that he or she
had knowledge of the receiver’s status (as, for example, in the case of an

2005 SCC & (CanLll)




41

42

43

-18-

undercover police officer) . . ., the inquiry pertaining to the receiver as a
person in authority must end. [para. 39]

See also Rothman v. The Queen, [1981] 1 S.C.R. 640, at p. 664; R. v. Todd (1901), 4
C.C.C. 514 (Man. K.B.), at p. 527.

The appellant conceded that undercover officers are usually not persons
in authority. His position is that although undercover officers are not usually persons
in authority, when an undercover operation includes as part of its ruse a suggested
association with corrupt police, who the accused is told could influence the
investigation and prosecution of the offence, the officers qualify as persons in

authority.

However, under the traditional confession rule,

a person in authority is a person concerned with the prosecution who, in
the opinion of the accused, can influence the course of the prosecution.

(R. v. Berger (1975), 27 C.C.C. (2d) 357 (B.C.C.A.), at p. 385, cited in
Hodgson, at para. 33)

This, it seems to me, is further elaborated in Hodgson by Cory J.’s
description of a person in authority as someone whom the confessor perceives to be
“an agent of the police or prosecuting authorities”, “allied with the state authorities”,
“acting on behalf of the police or prosecuting authorities”, and “acting in concert with
the police or prosecutorial authorities, or as their agent” (paras. 34-36 and 47). He

amplified this theory as follows:
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Since the person in authority requirement is aimed at controlling coercive
state conduct, the test for a person in authority should not include those
whom the accused unreasonably believes to be acting on behalf of the
state. Thus, where the accused speaks out of fear of reprisal or hope of
advantage because he reasonably believes the person receiving the
statement is acting as an agent of the police or prosecuting authorities and
could therefore influence or control the proceedings against him or her,
then the receiver of the statement is properly considered a person in
authority. In other words, the evidence must disclose not only that the
accused subjectively believed the receiver of the statement to be in a
position to control the proceedings against the accused, but must also
establish an objectively reasonable basis for that belief. . . .

2005 SCC 5 (CanLli)

. . . there is no catalogue of persons, beyond a peace officer or prison
guard, who are automatically considered a person in authority solely by
virtue of their status. A parent, doctor, teacher or employer all may be
found to be a person in authority if the circumstances warrant, but their
status, or the mere fact that they may wield some personal authority over
the accused, is not sufficient to establish them as persons in authority for
the purposes of the confessions rule. . . . [Tlhe person in authority
requirement has evolved in a manner that avoids a formalistic or legalistic
approach to the interactions between ordinary citizens. Instead, it requires
a case-by-case consideration of the accused’s belief as to the ability of the
receiver of the statement to influence the prosecution or investigation of
the crime. That is to say, the trial judge must determine whether the
accused reasonably believed the receiver of the statement was acting on
behalf of the police or prosecuting authorities. [paras. 34 and 36]

44 The appellant believed that the undercover officers were criminals, not
police officers, albeit criminals with corrupt police contacts who could potentially
influence the investigation against him. When, as in this case, the accused confesses

to an undercover officer he thinks can influence his murder investigation by enlisting

corrupt police officers, the state’s coercive power is not engaged. The statements,

therefore, were not made to a person in authority.

45 The accused having failed to discharge the evidentiary burden of showing
that there was a valid issue for consideration, a voir dire on voluntatiness became

unnecessary.
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B.  The Evidence of Possible Third Party Involvement

Evidence of the potential involvement of a third party in the commission
of an offence is admissible. In R. v. McMillan (1975), 7 O.R. (2d) 750 (C.A.), aff*d
[1977] 2 S.C.R. 824, Martin J.A. stated the simple underlying premise to be:

[1]t [is] self-evident that if A is charged with the murder of X, then A is
entitled, by way of defence, to adduce evidence to prove that B, not A,
murdered X. [p. 757]

However, as he explained, the evidence must be relevant and probative:

Evidence directed to prove that the crime was committed by a third person,
rather than the accused, must, of course, meet the test of relevancy and
must have sufficient probative value to justify its reception. Consequently,
the Courts have shown a disinclination to admit such evidence unless the
third person is sufficiently connected by other circumstances with the

crime charged to give the proffered evidence some probative value. [p.
7571

The requirement that there be a sufficient connection between the third
party and the crime is essential. Without this link, the third party evidence is neither
relevant nor probative. The evidence may be inferential, but the inferences must be

reasonable, based on the evidence, and not amount to speculation.

The defence must show that there is some basis upon which a reasonable,
properly instructed jury could acquit based on the defence: R. v. Fontaine, [2004] 1

S.C.R. 702, 2004 SCC 27, at para. 70. If there is an insufficient connection, the
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defence of third party involvement will lack the requisite air of reality: R. v. Cinous,

[2002] 2 S.C.R: 3, 2002 SCC 29.

49 The trial judge correctly formulated the legal test for admitting third party

evidence:
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The cases establish that an accused may adduce evidence tending to
show that a third person committed the offence. The disposition of a third
person to commit the offence is probative and admissible provided that
there is other evidence tending to connect the third person with the
commission of the offence.

(Ruling (voir dire), Appellant’s Record, at p. 64)

The remaining question, therefore, is whether she correctly applied the test to the facts
in holding that there was an insufficient connection between Rick Papin and the

murder of Connie Grandinetti for the jury to hear the evidence.

50 The appellant argued that there was evidence tending to show that Rick

Papin had motive, opportunity and the propensity to murder Connie Grandinetti.

51 With respect to motive, the appellant relied first on the March 21, 1996
threat incident. There is no doubt that threats can, under some circumstances, provide
evidence of motive or disposition. But, there must be a sufficient connection between
the threats and the crime before evidence of the threats is admissible. In this case, I
agree with the trial judge that there is not a sufficient connection between the March
21, 1996 threat incident and the April 10, 1997 murder. The threats were made when

Mr. Papin believed that Connie Grandinetti was selling cocaine from another supplier

to his customers. However, Mr. Berlinguette gave uncontradicted evidence that Ms.
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Grandinetti had stopped selling drugs eight months prior to her murder. Since the
evidence showed that Ms. Grandinetti was no longer selling drugs to Mr. Papin’s

customers, that motive was extinguished.

Moreover, the threat incident occurred more than a year before the murder,
and, according to Mr. Berlinguette, Ms. Grandinetti never saw Mr. Papin again. There
was, in fact, no evidence that there was any contact between Rick Papin and Connie

Grandinetti after March 21, 1996.

The appellant also argued that Mr. Papin might have known that Connie
Grandinetti was a police informant and might have feared that she would inform on
him. According to the appellant, Mr. Papin could have learned that Connie Grandinetti
was a police informant in one of two ways: either from the police themselves, since
Mr. Papin was also an informant, or from the fact that Mr. Papin was also part of the

investigation that led to Connie Grandinetti’s 1997 arrest for selling drugs in 1996.

I'see no basis for interfering with the trial judge’s conclusion that there was
insufficient evidence reasonably to infer that Mr. Papin’s motive for killing Ms.
Grandinetti was either to punish her for, or prevent her from, informing on him.
Constable Hartl, the officer who arrested Connie Grandinetti in January 1997 for
selling drugs the previous March, never suggested in his evidence that anyone was told
about Ms. Grandinetti’s decision to become a police informant. He also testified that
despite becoming an informant, Connie Grandinetti never informed on Rick Papin. It
is nothing more than speculation to suggest that the police betrayed Ms. Grandinetti

by telling Mr. Papin that she was a confidential informant. Further, there was
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uncontradicted evidence that Mr. Papin blamed Ms. McGilvery, not Ms. Grandinetti,

for his incarceration in early 1997.

There was, moreover, no evidence that Rick Papin knew of Connie
Grandinetti’s January 7, 1997 arrest. Although the appellant speculated that Mr. Papin
might have been subject to arrest or interrogation as part of the same investigation that

led to Ms. Grandinetti’s arrest, there was no evidence that that ever happened.

The appellant argued in the alternative that Mr. Papin might have learned
from Mr. Dominique that Connie Grandinetti was planning to provide information to
Mr. Whitford exposing Mr. Papin as an informant. According to Mr. Whitford’s
evidence, he told Mr. Dominique about Connie Grandinetti’s involvement in his plan.
According to the appellant’s submissions, this could lead to the inference that Mr.
Dominique told Mr. Papin about it, especially since the two men had been close
associates. According to the prison records, Mr. Dominique never visited Mr. Papin
while he was incarcerated. There is no evidence as to whether the two ever spoke on

the phone.

Mr. Dominique did not testify. Without his testimony, no direct evidence
supports the theory advanced by the appellant. None of the evidence indicated that
there was even any contact between Mr. Dominique and Mr. Papin while Mr. Papin
was incarcerated at the Remand Centre in the months before Connie Grandinetti’s
death. There was also some evidence that Mr. Papin and Mr. Dominique had a falling
out, namely the fact that Mr. Whitford was discussing exposing Mr. Papin’s informant
status with Mr. Dominique, something he was unlikely to do if Mr. Dominique was

still Mr. Papin’s “right-hand man”.
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The arguments amount to a chain of speculation joined by gossamer links.

There was simply not enough evidence that Mr. Papin had a motive for killing Connie

Grandinetti.

The opportunity evidence relied on by the appellant was that Mr. Papin
was released from prison three days before Connie Grandinetti was killed. Standing

alone, this evidence is palpably unprobative. As the trial judge found:

There is no evidence that Rick Papin had the opportunity to commit
the murder. There is no evidence that he had access to or contact with
Connie Grandinetti when she was killed. Although the evidence
establishes that he was not in custody, that fact alone, in my view, is not
evidence of opportunity as that factor has been considered by the courts.

(Ruling (voir dire), Appellant’s Record, at p. 71)

The fact that Mr. Papin was released from the Remand Centre on April 7, 1997 is an

insufficient link between him and the murder on April 10, 1997.

The appellant argues additionally that there is ample evidence of Rick
Papin’s bad character and propensity for violence. I agree. There was evidence that
Rick Papin owned a gun, threatened his spouse verbally and physically, and had
previously been jailed for assault. All ofthis evidence, however, is inadmissible in the

absence of evidence connecting Mr. Papin and the murder.

I am therefore of the view that the trial judge made no error in excluding
from the jury the theory that Rick Papin might have killed Ms. Grandinetti. The threat

incident, which took place over a year before the murder, was not sufficiently
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-25-
connected to the murder. The two other possible motives were based on speculation,
not evidence. The opportunity evidence was insufficient, and the propensity evidence

was, standing alone, deficient because it lacked a sufficient link to the murder.

=1

8

)

w0

62 Accordingly, I would dismiss the appeal. S
o

(o]

&

Appeal dismissed.

Solicitors for the appellant: Bascom, Fagan, Dunn, Calgary.

Solicitor for the respondent: Attorney General of Alberta, Calgary.
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Chapter 4

ADMISSIONS AND CONFESSIONS

THE HONOURABLE SAMUEL FREEDMAN*

A. Introduction .. e ee ee ee ee e 9
B. TheBamoftbekulc ce et he e .. .. 98
1. The Criterion of 'l‘mlh .. 100

2. Fairness to the Accused: the mgbt o Keep Silent,
and the Privilege against Self-Incrimination .. 102
3. The Du¢ Administration of Justice .. ,. .. 105
C. Voluntariness .. .. .. .. .. .. .. .. 107
D. Personsin Authority .. .. .. .. .. .. .. 117
E. Inculpatory or Exculpatory S V) |
F. The Voir Dire .. D x|
G. Recent American Expencncc e ee ee we e 129

A. INTRODUCTION

“I must acknowledge that I do not like to admit confessions, unless
they appear to have been made voluntarily, and without any induce-
ment. Too great a chastity cannot be preserved on this subject. . . .”
Mr. Baron Hotham in R. v. Jacob Thompson (1783), 1 Leach 291,
168 E.R. 248, at p. 249, ’

‘... [ think there has been too much tenderness towards prisoners
in this matter.” Patke B. in R, v. William Baldry (1852), 2 Den. 430,
169 E.R. 568, at p. 574.

There are few aspects of the law which reveal so sharp a con-
flict in fundamental thinking and basic philosophy as the problem
of the admissibility of confessions in a criminal case. Two schools
of thought are here clearly discernible, On controversial questions
honourable men may honourably differ; and the protagonists of
both schools can, with some show of justification, seek support for
their viewpoints in reason and in principle. For both sides seek the
very worthy goal of the best interests of the state, But they differ

* Chief Justice of the Court of Appeal for the Province of Manitoba.
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100 : ADMISSIONS AND CONFESSIONS / CBAP. 4

and (c) the due administration of justice. Each of these will be
considered in tum. _

1. The Criterion of Truth

‘Once admitted as evidence a confession is bound to play a
persuasive role in the determination of the issue of guilt or ifno-
cence. By its very nature a confession is a declaration against
interest. The accused knows that if convicted he will face a penalty
of one kind or another. Yet he has admitted his guilt to the police.
Experience and elementary knowledge of human nature tell us that,
in obedience to an instinct of self-preservation, men will be slow
to acknowledge their culpability of crime, with its penal conse-
quences. When, therefore, they do confess, the persuasive effect of
such an acknowledgement of guilt is likely to be proportionately
all the greater. Indeed no member of the jury can be blamed if he
regards such a confession as decisive of the question before him.

Why would the accused have confessed his guilt if it were not true?
Obviously a confession which has been accepted in evidence will
{ rank very high in probative value,

Deservedly so, one might add——provided the court has been
satisfied that the confession was made voluntarily. The principle
here involved has a long history. As far back as 1783 it received
expression in the case of R. v. Jane Warickshall'® in the following
terms: -

“Confessions are received in evidence, or rejected as inadmissible,
under a consideration whether they ate or are not entitled to credit.
A free and voluntary confession is deserving of the highest credit,
because it is presumed to flow from the strongest sense of guilt, and
therefore it is admitted as proof of the crime to which it refers; but
a confession forced from the mind by the flattery of hope, or by the
torture of fear, comes in so questionable a shape when it is to be

considered as the evidence of guilt, that no credit ought to be given
to it; and therefore it is rejected.”

Voluntariness will be examined later. Here one may simply
j Observe that truth is the widely accepted criterion. A confession is
¢ admitted because if voluntary it is likely to be true. A confession
; is rejected because if involuntary it may be untrue. In the words of

18 R. v. Jane Warickshall (1783), 1 Leach 263, 168 Eng. Rep. 234,

B. THE BASIS OF THE RULE . 101

G. Arthur Martin, Q.C., “The policy of the law which excludes
(such) statements . . . is that they may be untrue and, therefore,
ought not to be received in evidence.”® .

One phase of this branch of the subject deserves & brief word.
Sometimes a person will voluntarily confess to a crime which he
did not commit. Instances of such bizarre conduct are admittedly
rare, but they are not unknown. Their motivations are divers.
Sometimes they are the product of stupidity, as in the 1964 case
in New York City involving one Whitmore,” a suspect of limited
intelligence who confessed to two murders and a rape. Later the
police established that one of the crimes was committed by another
person. Sometimes a false confession will be made from a desire
for notoriety. Some unstable individuals have a strange mania to
confess to the most outrageous crimes, of which they are entirely
innocent. The Nebraska case of Shellenberger v, State'® is an ex-
ample of that type. In the view of the court Shellenberger, who
had falsely confessed to a murder, was “an abnormal and defec-
tive individual, with a vivid imagination . . .”.** More than 300
years ago, in 1660, the strange case of R. v, Perry™ occurred.
Perry’s master, William Harrison, had disappeared. Ouestioned
about the matter by the authorities Perry told, with abundant de-
tail, how in his presence his brother and his mother had murdered
and robbed Harrison, he himself sharing to some extent in the
spoils. The body could not be discovered. All three were hanged.
Two years later Harrison returned, reporting that he had been
kidnapped (not by the Perrys) and sold to the Turks.

Such strange and exceptional occurrences, disturbing though
they may be, do not invalidate the main thesis here suggested. A
voluntary confession is likely to be true; an induced confession .
may be untrue. So the former is admitted and the latter rejected.

18 “The Admissibility of Confessions and Statements”, by G. Arthur Mar-
tin QC. (1962-63), 5 Crim. L.Q. 35. Vide also “The Admissibility of
Confessions in Criminal Cases”, by T. D, MacDonald and A. H. Hart
(1947), 2S5 Can. Bar Rev. 823.

17 This and other cases of false confessions are referred to by Prof. Arthur
E. Sutherland, Jr., in “Crime and Confession” (1965-66), 79 Harv. L.
Rev. 21, at p. 38.

18 Shellenberger v. State (1914), 97 Neb. 498, 150 N.W. 643.

19 Ibid., at p. 648. .

20 R. v. Perry (1660), 14 State Tr. 1312. Vide also Kaufman's Admissi-
bility of Confessions, pp. 9, 10.
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Indexed As' R. v French AD.)
- British Columbm -‘Court of Appeal
- .Macfarlane, Ryan and Dotmald, J1.A.
: October 29, ;99-7'. ©

Summary

The accused appealed his ‘conviction for-
. first degree mwder

The British Columbla Court of Appal
dlsmlssed the appeal

Civnl nghts Topic 3604

Detention and imprisonment - Detention - -

What constitutes - The British Columbia
Court of Appeal affirmed that an accused
was -not: detained when he confessed to
murder to two undercover pohce offxce:s
See paragraph 9.

Crlminal I.aw Toplc 5353
Evidence - Witnesses - Confessions and
voluntary statements - Who is person in
authority - The British Columbia Court of

Appeal affirmed that undercover police

officers, to whom the accused confessed,
" were not persons in authority - ‘See para-
graphs 3 to 8.

Cases Noticed:
R. v. McIntyre (M.), [1994] 2 S.CR. 480;

168 N.R. 308; 153 N.B.R.(2d) 161; 392 -

© APR. 161, refd to. [para. 8].

R. v. Roberts (D.C.) (1997), 90 B.C.A.C.
213; 147 W.AC. 213 (C.A) refd to.
[para. 8].

United States of America v. Bums and
Rafey (No. 1) (1997), 94 B.CA.C. 47;

'152 W.A.C. 47 (C.A.), refd to. [para. 8].
. RV.'Moore (CAA) (1997), 94 BC.AC.

281; 152 W.A.C. 281 (C.A), refd to.
. Ipara. 8]

DU4UUUUUUU P-

ce

K v. Hebeu, [19901 2 SCR. 151; 110
“NRA1THCR(34) 145; 57 C.CE.(3d)
: 1;- 1990} S'W.W.R. 1; 47 n.c.l..k.(zd)
1, resd to: [pam. 9].

'

Counul. ;

' \GaryN.Bofnng.fonhcappeIImt;
' RobcrtA Mulligan. for the responde.nt.

This appeal was heard in V‘wtona, British
Columbia, on Octobér 29, 1997, before
Macfarlane, Ryan and, Donald JIA, of the
Bnt:sh ‘Columbia ¢ - of Appeal. ’ -

The followmg ]udgmem was delivmd

»orallybyMacfarlane J.A.,fortheeouxt.

[1]1 Macfarlane, J.M [orally] This is an

appeal against a convmtiou for first degree

murder.

[2] At a trial before Mr. Justice Shabbits and
a jury, the appellant was convicted of the
first degree murder in the March, 1993,
strangulation death of his 79 year old neigh-
bour, Helen Dunlop. There was forensic
evidence indicating that the deccased had
been sexually assaulted .

{31 The main issue at trial was ideatity. The
Crown's case included evidence of alleged
admissions by the appellant to undercover
police officers posing as’criminals. In his

Idller and said be bad made false statements
to the undercova offieers

[4] The first issuc on appeal is whether the

testimony, ‘the - appeilant denied being the:

trial judge erred in ruling that the undercover

officers were not persons in authority.

(5] The facts relevant to this issue are-that
two police officers, suspecting that the ap-
pellant miglit b€ the killer, made themselves
"known to the appellant as persons involved
in a crime orgammuon They impressed the
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‘ appcllant wnh p:oposds to make money as
a result of joining their criminal orfaniza-
tion. In order to gain their confidenoe. to
impress them and to persuade them to accept
him as-a member of what he perceived as
profmble criminal veatures, he told them

. about killing Mrs. Dunlop and how he had
donc it. When the appellant gave cvidence at

trial, "he told the jury that his story about

. Dunlop's murder was false. "

[6] The .appellant submits that there were
inducements made. by the undercover:

officérs, which were sufficient to render the
confession inadmissible. But the question is
whether the trial judge efred in holding that
the undercover officers' were not persons in
authority.. In this case the fact that the
accused was induced, or tempted, to speak

about his involvement with Mrs. Dunlop is -

more a question of reliability of the state-
inent, which. was a matter for Ibejnryto
decide.

[7] The trial judge;, in -r\izling'.on the admis-
sibility of the confession, sa‘id this: -

“Mr.. French when Speakmg to Oonstable
" Lemay and Corporal Stenhousc did not
" consider that either could in any way have
affected the course of a progecution of him

in respect of the. death of Helen Dunlop. .

He . believed that they were .criminals.
Ob)eaively, bot‘h Lemay and Stcnhouse

were persons in _authority. Both were

police officers and both were actively
involved -in the invéstigations of the cir-.
cumstances surrounding. the death of Helen
Dunlop “The primary definition of a person
Cin authonty for: thcpurposeofthc corifes-

sion rule is someane engaged in the arrest, .

detention, examination or prosecution of

~theaccnsed.'lhwmlelssﬂoutinl!.v.'
_Roadhoise (1993), 61 C.£C.: 191, a -
* decision of the British Columbia Court of . '
Appeal, andR.v. Paoneétg andl’aquette' '

6040000000

98 B.CAC. and 161 WA.C.

(1986), 66 C.C.C:(2d) 300, a decision of
the Ontario Court of ‘Appeal.

“The test however is two-fold.. Not only

- must the persons to whom the statements
- are made be-persons in authority objec-

tively, but the statements must be made to
persons in authority viewed subjectively,
that is to say, from the point of view of
the accused petson ‘who made the state-
ment: -

“This is the test that is boroe out by R

' A.B, as well"as in Kaufman, Admissibil-

ity of Confessions in. Criminal Matters
(3d) 1979, at p. 81. Lwill refer also to R.
v. Rothman, [1981] 1 S.CR..640, and R.
v. Unger (1993), 83 C.C.C.(3d) 228.

_ "Even though Lcmay and S!enhouse pos-

ing as Neil and Jake had power or author-
ity over Mir. French because of his inferior
position in.the criminal organization and
associations in which Mr, French believed
he was involving himself, I find that Con-
stable Lemnay and Corporal Stenhouse were
not persans in authority fer the purposs. of
the confess:on rule. .

“In the result the qonfeésioxi rule does not

have application. This.same. result was

~reached by Mr. Justice Stewart in the
Roberts decision to which I have referred.

It'statementsqremadebyanaccuscdto

persons not in authority, it is for the jury

to assess and weigh siuch evidence unless
the statements are ruled madmms'ble for
some -other reason. I-note that statéments

made toundercovu officers were admitted
mowwenmmacasewxﬂ- asimﬂaxfwt.

pattern, that being R. v. McIntyre (1993),
135 N.B.R.(2d) 266, a decision of the New
Brunswu;k Court -of -Appeal. An appeal

. from that dec:slontu the Supromc Courtof -
Canada. was: dnsrmssed." '

o
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ind 161 WALC. . R. v. French ) 27
) Acite ac (1987), 08 R.C.AC. 265; 161 WAC. 265)
a decision of . [8] I think the trial judge was correct. The  my view, they are completely without merit.
. burden of authority supports that ruling. The '
_ following cases have approved the admission ~ [11) The appellant also submits, although it
id. Not only of evidence obtairied by-the type of under- was not a ground of appeal raised in the
he statements cover operation and the tactics employed in ~ factum, that the trial judge erred in his
harity objec- this case. Sece R. v. Mclntyre (M.), [1994) - charge to the jury with respect to the evi-
15t be made to 2 5.CR. 480; 168 N.R. 308; 153 N.BR.(2d)  dence which was relevant to the question of
. subjectively, 161; 392 A.P.R. 161; R. v. Roberts (D.C.).  reliability of the confession. The trial judge
ot of view of (1997), 90 B.CA.C. 213; 147 W.A.C. 213  gave careful and detailed instructions to the
de the state- (C.A.); United States of America v. Burns  jury. I think those instructions were suffi-
and Rafey (No. 1) (1997), 94 B.C.A.C. 47; - cient to enable the jury to decide whether
152 W.A.C. 47 (C.A)); and R. v. Moore  the Crown had proven beyond a reasonable
sout by R. v. (C.A.) (1997), 94 B.CA.C. 281,152 W.A.C.  doubt that the appellant was speaking the
, Admissibil- 281 (C.A.). : truth when be told the undercover officers he
inal Matters : had killed Mzs. Dunlop.
fer also to R. [9] The appeliant further submits that he had ’
. 640, and R, a constitutional right to silence in the cir- {12] 1 would dismiss the appeal.
3d) 228. cumstances. The question whether a con-
stifutional right to silence is afforded to an Appeal dismissed.
enhouse pos- accused before detention or arrest was the .
rer or author- - subject of discussion in R. v. Hebert, [1990]  Editor: Debra F. MacCausland/saf
of his inferior 2 S.C.R. 151; 110 NiR. 1; 77 C.R.(3d) 145; .
anization and 57 C.C.C.(3d) 1; [1990] 5 W.W.R. 1; 47 . o
:nch believed B.C.L.R.(2d) 1, particularly at p. 182. It was Heilwig Von Kocnigsloew
ind that Con- held that the right applies only after deten- (plaintiff/respondent) v.
enhouse were tion. The appellant in this case was not Elsie Kelly (defendant/appellant)
be purpose of detained at the time he made his confession. (CA022612) :
[10] Two further grounds of appeal were Indexed As: Von Koenigsloew v, Kelly
rule does not raised by the appellant in his factum, which
e result was were expressed as follows: British Columbia Court of Appeal
:wart in the ) Lambert, Curnmning and Proudfoot, JT.A.
1ave referred. "The Crown failed to disclose that a October 29, 1997.
1n accused to Crown witness (Kerri French) intended to .
3 for the jury change her evidence from that givenunder  Summary:
idence unless oath at the preliminary hearing. The Crown A homeowner sued her guest for fire
dmissible for also failed to disclose the results of the  damage caused to the property. The trial
at statements second DNA test. This constituted a failure  judge allowed the action, finding the guest
vere admitted to disclose, contrary to R. v. Stinchcombe.  negligent and totally at fault. The guest
a similar fact . . appealed. .
atyre (1993), "The appellant seeks leave for the inclu- . :
m of the New sion of new DNA evidence at the appeal The British Columbia Court of Appeal
L. An appeal of this matter and/or at a new trial of this  allowed the appeal and apportioned liability.
- . Practice - Topic 5266
These grounds have now been abandoned. In Trials - General - Trial of preliminary
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'sgme iktrue The aceused was arrested on u chargs of pogsession of nareo ties for the purpose of
r:4n officer: 1 ap.mat- - trafficking:and cantioned. but hre refused 1o give a statgment. The accused was tisen
St Noswithstanding. - put in a.call jn the-police station. A short time later.a ‘police offiver dressed in old
g bavabelieved that - clothés was put:in the. cell; The aceused told the-afficer he thought he was 5 “yark”
LI SRR W PPr ity M . but the officer told him he was a fisherman whe had been arrested for failure to.pay
l%t? i;% 1’”"@ Qe RAd A & traffie ticket. Theaccused'then enigigld Hiceotversation with the officer snd'riiade

o

several inculpatory statimerits; At-triakthe Judge found that:the officer-\was.3, per-
son in authority and he excluded the gtatementa since the use of the disgnise wasan
improper ‘way of -illiciting the statements; The agcised was then atquitted, the
 Crown offering yo further evidence. Oy ‘agipeal by the Ciown from: the agoused’s ac-
ittal, held, Dubin, J.A., dissepting; the appeal should be allowed and & new. frial

" Pov Jessiip, T'A., Weéatherstor; A oonetiriihg: While the out-of-Court btate: <
ments of an actused to pérsons in‘authority are oply admjssible if special conditions
exist, thié officerin ‘this éase Was ndt 4 perso ity Hotharity sivice he wi not regarded

as-such by the. aicnsed. The testiof whethsr a persoiis; 2 parson inauthority isa
purely:subjective one. Evenif the undereovet officer in: this case had beer regarded
hy. the:aceused as's person in: aathority ‘the- statement was-still admissible: sirice

© thare wism) suggestion of any: féar of gréJudice exencised.by the offiter ortiope of
" favoul held dut by hitn amd these ire:the vnly conditions which rendeér a.statement
. madm!mﬁa: The fact that the stateinent was obtaified by.a trick did not render it

_ A, dissenty ¢ hiiving. been given the cau-
" tiowexereised s right 'n the police offcer, by Jyiig 1o the
- aecused, was able:ta subvert : Hve thé desased of his right to re-
main silent to police qiiestioning after arrest. In'such circumstances the trial Judge
had'a Gischetiofi:to-efise t ddmit the coftfeasion and he properly exercised that dis-
eretion.Phe pule thiat mironfession in insdmissible where itis shown that it was ob-

. tained-gither:by. fear of:prejudick or tipe ¢f advantige exervised or Beld dut by a
" personin:authiority is-ot-exhaustive asto the cireumstanees when a confession may
. be excluded. That rule is itself only a Judge-made rule fouisded on-palicy. Even
. where-the. statement can be proved:ta be.true, if obtained by force # will be ex-
. cluded,as:p maties: of policy-and this would be the.case whether or not on-a subjec-
tive basis the; persan uging the force is.a person in authority. The philesophical basis
far the rule has'not been reésplved but whatever the basis the rule is not exhaustive,

" The rules respecting confegsions:and the privilege against se-incrimination, in the
" sense of the right to rémain sileat .in respende to police questioning, are related.
7 “That right ig a fundamental principle in the administration of justice, but it would

“la—zcCC20)
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be & hollow nght if the nccugedmm be depnved, of vy f.he siraple | nrtiﬁ& that

wis emxw in thifs case: The trial Judpe could taks into‘¢onsideration the manwer
in which the con.f,exa:on “wis obtalned i m ﬂua céseand he' pgvogetly exercised his dis-
eretion.in exclndmg H -

g (tmm The:Fing lfwmﬁa 599‘ R e Moﬁeod (19@34 5CRN, s.u&ol, & »,

G&;Gz Bguaaewu 9;:The King(3943); 94
oc.;l.maojfs 1y sunzsz v Fittan (3956); 186 CCO. T, 6
D. a@rsza.maea scm[szﬁi iR Fitan Q058 f

871 vevy T15:C.0:0: 925, 11955] O:R:.695,
24-O.R 125, Bovi Todd (1903 4,Gi0E-514; R v Tonoler;: [1069] 2-CiC.C. 3358

CR.N.S. 85,85 W W.R.:549; B..v. Pettepiess{1938), 14:C10,{24).183; 186, R:N 5. 236;

[1972]5. W;W-R»m DL

VR, 129;. The Queen. (1973), 11 C.C.C. (2 ).LR..(34:
6 22 RS, Yo FUTRL SO, k. 075 WA S5 3 Belonats oAt
C.CT. 8,46 CR ; BIWWER %gs% m,%@lz
3. ; 3 X/ L& U {8 Wba
l-kﬁg? e 2600
h ngm (9751 3 AV ER.

LR (8 ﬂsmseam 1TGRNS.
Qm“ ? )‘ GCO: R 1) 60 D.JiR:(8d) 119,
S, 4N %szﬁgkﬂbmﬂu)ﬁﬂf 24

AT Pethes, forﬂxp@m,, cliant.
~.,;S Lk ;lloy for msed resp%?:ient :
T YEsSue; JiA -~"This Hppé wses the qu‘efstxoﬂ of: thie.ath
m of a»sta’temmtmads y.th

- b This i-an 1 pursuint to Seétions ftm@xa)' und @24 of ‘WierCriminah
. Gode agaifsta’ verdm of aeqiifttal directed by His Hobour Judgh -Mathegon:ifi

" the - Caurt. of the Generg): Sessions of-the Peace in the Judicial: Disteial & -

©..Ottawa-Carleton on October 26,107% with respect oo tharge of possesiion-of
- canniabis resis. for the' purbnee ot ttaﬁcking wx&mry to Sectron 4(2§ of thé

« - - -Nercatic.Controt Act..

: 3. On November 9, 1976 #t ap roxmately 2.30 p.m. Sergeant. Woéds aﬁrl‘ﬁeﬁ#
... wables Lama,«m;sh,.;m ryais of the: W&:ﬁlz?ﬂh@é Foree vondacted a'
seaxoh of apmen 1102;:1385 Bank Street in: the: Gty of Ottawa- under thi

y net(i) o,& aeawm,wwmmmm 24713/ 60y =0 the:
dent.{ LAIES), £

.. atithority. of & sgarch warvent: Dy 1hammlse§;b that, fitie Weire, Bonxalc,fm

of Eip
mans*xs*'ge’ng

ol
- wpident alone. Constab
- uf Constable Gervals; th

~"fmm]§espoudgutm

- lmf,dw was ccmdueted

o naliot

s dadnohdentxfyhirmm

Ipbi Btpritg thie o
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aaitiss Nimk DSngt by triah &
eF G0 ;_n_léEarlMengh;

of - Beard: Cohii CRHEhE testifidd h@*‘ th;tﬁésn‘éa‘
mda ’%ﬁobe némﬁu&» i:tt}nd&' ﬂh:cﬁf%gm déohol No-
"'j.,a + perohg br Mmg,g@w rom t| th Mcxm

. did no identnfy Bimself to the Respondert, a8 a member of the Dttaws City ,}’n-

‘ li(‘% Foree sind the Réspdhdetif, did not appea Yo recognize Kim as such.

- '8, Uponentering th cell, ‘the Respondéit spoke firit tb Constablé McKright by
- slying thatv constabier Mcf(ﬂight‘*"ldoﬁeﬂ Tike a- k™ Gduséabﬁ malg;gm
-+ just Isughed and the Respondent continued that, he lgoked like 5 nark. Bedauge

* of the:way he was dressed. Constablé McKight. expggmed that he.vras dressad

like thiat because he had been fishing, The Respondent then asked Constable -

" McKnfght why he was in- jail and hereplied that it was' ‘betduse of = traiﬂc
-+ tieKet. Gonstable McKnight dsked’ the%ﬁondeht wh-tié withh in jail and the

" Respondent stated that it was for poasedsion of hashish. ' While in-theeell: Con-

e e s e g S

- thenifoldy [ ‘niglit thattie sl £ aims, that

" the byl thet he hill beeit-caught with had beet “Horited” to him dnd’ that he
. would-have tof pay’ the: pesple buck §1/000 beciise e hid besn *busted”. The

Respandent stated that e wold have hn‘u;de’mm the th;m‘gs nm hh had.
d if _rgga in’ _; : R

... Counstable: Mé
" “sporident f dg
.alsqsta'hed

: iddy” who
18tab Knight informed
m ‘the. Fg_prrgka area-dnd hid
&mmssmxi t-he was not &
30U Lonstahile MeKright, indi-
g -ad‘ea. erhwuerested in-drugs and that he
f:‘ drugs, -bovwever; mdealvwsot up; Fhe Re-
M;Kmm wdhen he mmld be gﬁe:tmg .out-and:he re-

sohangs of ;:ism_sﬁmf

bf tl!ec":j

vw Sd-.tﬁon‘

g'Bd»n
ahiee Forte comlucbéﬁ'
ity-iaf Ottawe undar the
\time:Neere Dona) Boss
742/68) and the Bgspoﬁ*
witable. Gerfmsy ' .

G t‘&l@s *ﬂ'm
ni;c wsre mdwm

R Y ugdm‘ it munse HmHonourJ, geb&a:u;eagm
1=-"cireg§rmm. oystalie McKnight was'e ‘%an tnduthority’ - *.-5 :
o -'~8“.N1$¥ﬁ&be’i“§v’i&‘ﬁéh: D ’by“fheerbw&ntﬁé%trdiwén'thé nue oi'
KR ‘w‘lléiﬁetthe statétiints tiade by'the Respordunt to Constébie MokKnight were
“yol untzsw ‘The Respoiident M not nequest-any’ sztm mmsses tode .
fn ctoss-@; ination o tl;e wowr:dire and. did.nt eal nye\udeme

;therefom madlmamble.."‘ R R
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"10. The Grown: called no Farther evidence at trial anid-at the request.of Erown
; Counsel and the direction of His Hondur Jndge Maﬁ\ewn, &he Jury mtl:u-ned a
verdict of' “not gmlty" of possessww :

While the ovt of Court. statemanta of an. mecsed are admxssnble
if releva:nt th((iiise made to-a gﬁrson in mtxtthm -are only admissible
‘  conditior - The ditior stated by 'L

King (1949; | ‘[1949]50&'262 and
mmmedm R-‘v' mm(lsss), 1 ‘1,6 DL'R (2d) 529,

m CmmznabMatter 2nd ed (1974) atp 54: : R -
'l'he t.rue tmt, it is submltted is blghly sub]echve Did the w;used t.ruiy be~
.i leve, at; the.time he made.the, declamt)on, that the person.he dealt:with had
. some degree of pawer-over him?.In other words, did-the accused. think that the
_ person to whom_he confessed. (or as a result of whese intervention he con-
fessed) ¢ould either make good his pmmme or parry.out his thieats? If g0, such
-person shguld be treated 3s a person in-authority and-if not, the rules which at.
- tach to persons in authority.need not be applied, even though the person, from

. a-purely ab)ectwe point.of view, was in a position of. undoubted authority.

A similar view is expressed by Freedman, C.J. M. in Studws m
Cangdian Criminal Evidgiee (1972), at,p. 118:°

Suppose the po]xceman is garbed as & prisonet dnd- is in fact thought by the
" accused to bie 4 fellow prisoner. He is then not a‘person in authority. The test is
apparently .2-subjective -one: The court condiders the-effect of the inducement
on the mind of the accused in the khown circumstarices: Based on the knowl-
edge of the accused, was it reasonable. for him to think that the person holding
out the inducement had the power to unplement his ‘promise or carry out his
threat, as the case may be? If the answer is in the affirmative — a3 it is likely
to be where he is manifestly dealing with the police — the mdueement will be
deemed to have comie from & person in authority. If the ansiver'is in ‘the nega-
" tive'— as in the casewhere the accused confesses 1o anothér prisoner, not
khowmg him to be a policeman — the inducement wlll be treated as not: having
come from & persot:its authom%y -

The weight of Caradian authority supports’ SUch a aubgbcti_w{e test
R. v. Todd (1901), 4 C.C.C, 514 ‘R.v. Towler, 1969] 2,C,.C.C. 835,5
C.RN.S 565,65 W.W.R..549; .R. . Petttpwce 1972),. 7CQC (2d)
133, .18.C:R.N.S.. 236, [,1972] 5. W W.R.. 129; and.the Jvdg'ment of
Spenee; Ji,.coneurved in by Laskin;:J., as he: then was; in Perras v.
Qw‘een 1973) ’11 €.C.C. (2d) 449, 35]) L:R. {8d) 596, 22'C:R.N.S,
v: MeKenizie, [1965) 3 C.O.0. 6, 46 C.R. 153, 51 W-W.R. 641, s,
- the reason given by Sgence, J
Les te

Yy, wastt

y; think: that

/ Faets are i

while at th

" The.ps

. -ftbat o {
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. light of i

" The tbta
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serson he dealf with had
se accused think that the
e ‘intgrvention he con-
wt: his thruats? 1€ so, such
f not; the rules Whl?b at-
though. the, person, ifrom
ldqubtﬂd aﬂthonty |

Jid the. aceused truiy be-

¥ fn fu‘.t thbu ht the
(i (mt
aﬁ‘ectpf ‘thé- mdueebnem

(1 the‘ mdgmen‘t of .

n-was; in Pe .
1d) 596, ZZRR. S.

;51w’

Golumbla Cou t. of
l

l

e LT 1E

0.3.656 MCR} 125] ‘rejecté
of ‘thage conditions. In‘my o 5 : to
give'e broader statement of the prinéiple of Jhnghksm unless and un-
til the Supreme Court again speaks lfferently on the sul;qect. ,
The .question of the voluntariness of a sta,tamant made, by an ac-
cused to-a person i anthority is generally a.matter of pyrefact: R.
K Earwlstt (1950), 96:C.C.C., 190,:[1950] 2. D.L.R. 148, 9 GR. 353. 1
think that explains the apparent conflict in many-of .the, cases.
Faétsare infinite invariety and as:Martip, J.A., of th;s Court said,
wlnle at the Bar,in'5 Crimi. L. Q., P40 (1962-3)
. The:prosecutios in a given ease iay, nigtwithstanding. afﬁrmtwe evidence
: ,J.hat np thest. was made: and:.a0 promiseiof advintage wis held out to the ac<
“cnsed Joindyce hivi to make-a;statement, £l to satisfy the trial judge.in the
e l{(ght of ajl the urcums_tanoes suryounding the ata(ement that it was voluntary.
" The- tdtal dircumitarices ‘may e $uehi'that’ the t;nal Judgv,e s Yot satwﬁéd thm.
! the ddipuliive; é a i
-ciate’d Tear of

Mwm fend to'equate Tear, o
P&? ployed: by those 1!& Ilthonty

Y \ze,q ?xré fear or, Hope:

%‘Ié;&c is remlmsceni of what Was 'sald by Rimd J.)in If‘ttton at p 5

e &iny, 94 Can. 1949],3:D.L.R.

%67, at Hme ,pme.nw fiffcalty. ﬂmhq&ﬂon heeauge its terms, tend

al u'“oge mmonmdsraw m«ﬁaﬁly@dmmmw -Thecases of
? o e st,’? -

bnce.of: aam& " oF jt&:Sairo m&d»‘:jfp ‘the

' il ]
effect of questmns of of conversauon, a}tmll for delmx:y in:appreciation.of the
d 10 ena!;l}e a Court to.decide

Thus,-R. v. MCLeod (1968L 5 GR:NS: 1@1 Was: ea'*ﬂﬂmsmn of t}us
Court on a pure question of faet, In:all theicincaimsténoes ineluding
the-emotional; lmpact onithe asoused.of -the' lies ‘told her by the
officer which put her in fear, the Court held the Crown hadinot sat-
isfied the.onus on.it proving: he accused’s statement was volun-
tary. lnthat case: Laskm.JA i:a8 he then "Was, saxdntp 104: SRR
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- B betd in the greaent casey wantrary tosslieuling bf afe tiislTudie; thatithe
. cmwn hasmc d;scha’rgi:d tbe buwenprpmqf restmg upon it in; the;) ter:

- isspg.

l,n s hqldmg,.l do not‘ rule Qm. aia
- hepof z”sbﬁninluthoﬂtymk mploy In g
' The'lse in vty sage; undert}ié-tb\r&ﬁih?' > y
nte or are‘calculated to operate upon the pdssvn Fousé | hopéof sﬂvﬂﬁgggfe gr‘-
| - feardf prejudics; or:by théir. ov’xmmmss pmw ‘tarm Lrony )
. glishJydges’ Rules ubt. at _
i . statdment has beex prope
| e Whble vecord, ‘the lied
|
i

as&ocmtei tidents in t]
.-dkneﬁectlmﬂucmt thexﬁcﬁmmmmitshheﬂ&nt '

I'was & ‘téritber: ofithit Covrt _;md‘ TR opmxon, tl:ue “word

pressiveriess s sk sytion g;a.nd— Hiel usTeely “For ?"
| conditions:ts admiisaibi T FbRIkD dréitera j
i Laskin, J'; . i
PIN any“eveﬁ*ﬁ‘ aprded stataisntof 1. 'ts'contax no sugges
| tion of oppressiveneds:by the: poliedﬁrthis cage; ,
P Itid true thé ‘statement of the acew a
| by what thight b calle

the judgment of: th:s Oo it

33,18 0.L.R. 640: '

Genqrﬂlyspeakmg, it thny be said thaht i& 1o ob]ectmn
of 8 prbom s eonl’emonﬂxu it whb obtaln 3 by. me
h ;

: that ha.dtmch aneﬂeet onthe tus ed 1
f P!‘ejudme ‘could bé: ‘made. by ha:Ve alrea

§
P
g
§f
0 &
FEE
5
g

| . e :
| also one- was: held gdm:ssﬁﬂe in- Pettij_ ¢
| atpp. 1456 -

It has been held répeatedly that where poltce officars or ot,he,n i the qmpfoy of
I the polite prétend to bé criminals o Mpme & c}taruét@ 1;;>wn

Branc JA saxd :

wineh i unkngwy- tothe a'écuse“a
w:used 88 fesilt’ of whi

‘ha: was\natmm beegic pet
majopitgr T mkﬁdvthe w&snﬂgﬁ%m fyel
properiy exercxsed o

- Wttt i’ doid)

e .wa._qjmtd amgsi‘ﬁle so'-"'
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gL osujon, The d kvae ous 48 to
the petaots placed an. baeell way' p&iaoeﬂmn. The officer
-liad,w bdm:andeonvinced-him that he was not: The offieer then en-
géd the acoused in conversation: with réspeet: to the ‘offénce for
which ﬂie sctused had been atrested 5s woll wk diseussth thie possi-

- bility ‘of futuie transactions in-the: “trafficking of drugs. In that

way, the officer had subverted the polige’ warning which had ; previ-
Ul been given-and deprived the: d of hig nght to remain 8-
'ﬁeﬁt"to poligequestioning fter aries t

- Uniderisuch ¢irtumstances, iri iy spinioh.

~the triul Judge had a

a%me Wwith my brother Jessug thqt thare’ is no' évidence which
mmﬁ oftnab ‘-':for exulug n& the fcllo test
t{'om Ilymkm m, 4) 2 10, ige
drdeihsetul

mw-[

It hag’ long beeh uublfshéd “ab-H positive rule -Eff‘glisb crtminx! mw, that

T o stateNient by an nockséd:] c[mrmﬂle%mﬁénw-maimt hivr uhless it is
., shewnbyihe pwu&mumw- beeh a: voluﬁmy ﬁnteﬁ(ent, {ui Lhe seinge that
", .3 has not be eithek by fear.of pra La ¢e or. hope of advan-
PEESOR in wtboritjn prmuiple Sq as old as

(Y

that the. }_tﬂ‘e above s@t forth is ex}mus-
e daly by excluded if it were obtained
o ady ntsge exermsed r‘held out by

e i iy iy 1 et %fﬁﬂ mn%,mnce.tﬁemntiam
seantly Lk wcrmt i - on, ‘ex-
umﬁ"é Sutk evidends, for, they feay }@égt:tﬁﬁhtﬂé Jess-thay the qeelusioniof al
+..ach. satements ean provent. improper quedtioning of | prisoneis by removing
th,e indueemem 19 resort to it. This consideration does not irige ifiithe present
5-Yender 46 ”qtbr‘morb‘mmdfu} of § hﬁuue of - de-

: l’f‘:’"mlw

iaid /o ibapal judge, utier ahioi consideratio
witias,” demdesxh mdnnoe with what s at any. rite 4 ¥ probable
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: opinion” of the present Jasw, if it is not actually. mebemw Anion; it appwsm __As was pointed oy
: tl!):ir Lordships that l%)s’co;oduct is the: very reverse of thgt “violation of the C.C:.C: 27 at p. 37? 11
i ‘principles of natural jugtice” which has been siiid to be thie ground for advising “The rule res ctmg
: *-- His Majesty’s interfefencs in' criminal tiatter. If, as djppears ¢uéw on the line - rule and does not deps
: of authorifies which the: trial: fitdge; did net folldw, the matter is one Jor the Wi

K Judge's.discretion, Bepevding Lo § on is diesr-of the mmrmprwty of the. ques- ith respect to.the
; tioner’s conduct and. the. genera c;mmatanoes of the case, th rdshi that.aJndgg de ru
think, a8 will hes sder; tha ; haustive; nor do-1
cret.ion i8 mbt shew béen exercl i) : -Can ada ref rre

i - H rsganitotho parlicila) mﬂwwﬁwh tMthwdshv.ps cfand ta ‘

; i cﬁnrxlgprocwdt ﬂwdo mtpr;:”:m to iritimate what they think the rule The phﬂosoP» o
: i of lish lavs visght:toibe; tick:as i ia to' be devired: that. the point shonild be certain circumstarices
by guthority, o far.as a Geaexdl ruile’ chinbe laid doww whkemd cireum: Cert&mly, {;343 of. the
‘ . Mzwes Wiust 8o grevtly vy That, imust be left to'a Court awhich exercises, as ]bralnm v, }w k’mg
’ “ thedr. Im;dsthsdoawt the reviss ‘.functwru o e general Court’ of%mml may’

- Appeal: o e tmth loe eenfessn
! (Emphasxs added.) g corsed s misqible.

- The issué in Torahir, supm, ‘was. whether :fpe n ¢ In the case of

i 1, The King
i in authority had a right o agk'a. quation of an accuged,

; arrest. In dealing with. that' 'm:lon, Lord. Sumner, 4t,p) that thiey
stated as follows: -~ - ° el ' tona T )dtre helﬁ to.
~ . The appellant’s objecuodn :du zested on_the two. bare h:i:':h;t;;e the stafe- ‘H thie'sole basisiél
ment was preceded by and:made in dnswer to 2 question, an -question feesmn may be untrd
vias put by & person in suthmty and the answer’ gived by a man in his ustody.
Tﬁwp;rtound, 80 far -bs it s a: g-rmmd atall;isa mo!'e’;nodem one. With the the mnt had be
: growth of a police foree of the modern type, the point has frequently unsen‘ matic. However, in o
i whether, if.a ptheman qqequons a, prisoner, in bis custody at all, the prisaner's the confession is esty
atiswers are evidence nzamgk him apart ther fram fear of prejﬂdwe or were shov to havel
. hope'of. advmtage mspn-qd 0y & persan in aut .

ing such-a statemerr

It is to be obierved that logxmlly these obJectxb siall 2o tn the weight and that'it
- 1ot to the sdmmtbdlty ‘of the evidéned. What'e. person havmg knowledge ‘ Sl !I::ly b;ungu;
sbout the matter in igsue says of it is itself relevant to the issue-as evidence .‘m yb 18
against him. That he made the statement under gircumstances of hope, fear, 'v. The K: ﬁ'm
; interest or gtherwise strictly goes only to its weight, In an action of tor{ evi- guthont‘,y lf the &
: - dence of this kind could not be exeluded when tendered against a tortfedser, whether ihe eonfeesl
i thidugh & jury might well be told-as prudent-méh to” thmk little of it.. Even the would follow that-t}
} rule which ea:clwdgza evidence of statements made. by,a prisoner, when- they are £y the
: mdmdbyhvpehe}dout,orfeam red byape‘rsqn w-aythority, i8 @ rule of tmﬁtysm t 50111

; pobicy. “A t;onfmlon forced from 4 ‘the flattery of hope or by the some other:

“'tbrture of fear comies in so qumtwnabie , whien it 18 to'be eonsidered 4s threat o VIOL

- evideice 6f'guilt; thdt no ctedtt cught to:be’ Vem 10-it"™: Rez v. Warwa):kﬂwa obtam undgr sueh

. (1783); 1 Leach,263. It ia mmhal : the law: presumes. such: statements ta;be i Was shown ﬂut ﬂ,e:,
' true, but from the danger of receiving such evidence Judgs have th@ught ;; olicé

: " better to rejectit for- the due adtmmsmon of juistice: Reg, v. Buldr:y (} 2), 2.
at p. 5 ocgrdgﬁly, Wwhen hope or fear was not in Gliestion,

. 2?ﬁni &4&:& Jarly, !gmmg aséneievan‘f‘; gh witls'some




,au wmiheyth ‘the Tule

ived-that the point dhvild be
be laid. &m;‘a-w'c:hiﬂ cirdum-
a, .Cort exerises, as
; geum‘l Caurt uf (frm\'mnl

was whether a;., ST p
>f ;4 accuséd, ftar his
i Sumner, at) "1619-1}

10 bare fncts that the state-
estion, and that Quesﬂon
ivén: h? a'raari il his custody.
‘mdre modetn ofiel With the
point has frequeqﬂy arisen,
chtody at all, the prisoner’s

er- romAfw of. pqe;udxee or

/-
Binsall'go to the nght and
aibersbp having knowledge
1ant. to the msuefda evnd;nee
nees of hope, fear,
gmﬁrmﬁ action of tort evi-
dured agaitista Lortfess

ito. xt" Rex.. Warwickshiall
res sueh: Mate;;en& th‘z bénzng
lence jydges have ug i
stice: ItedgF v, Boldpy %1

»'or fear was not’ (n quut)on.
i relevant, though wjf.h some
&ir weight. -

as, of t,he vu‘:w that the
'son in authority . was a
ﬂe adete by him wasg
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Wlth respect to the contrary view, I do not see huw it can beaaxd
thata J udg‘e-made riile fonndgd péllcy ¢an ever be said 1o be ex-
hagstive, nor da'l xead the. judgments of the, Supreme Court of
Canada referred to by my brother.Jessup as so holding. . W

The phﬂosophmal basis for bhe rule excludmg confessmns xmder
certain circumstances has not, i ny opinion, been clearly r@olved
Certainly, one .of the reasons assigned for the rule, as stated in
Tbrakini v.-The King, supra, is.that a confession madé under such
circumstances may be untrue, but.it does not folow that where the
truth of the confesslon is no longer in }ssue that it- neccssanly be-
comes admissible, - :

In the case of beC’le'r v. The an, (1969] 1 C.C.C 197, 70
D.L.R. (2d) 530, [1968] SC R.'902, the majority of the Supreme

Court held that thi question of the truth of & ‘confession i5 ¢ e‘_’ant

on a véir-dire held to detefmine-whether it was admissible. *

" H the sole basis of'the-exclusion weré-the’ danger that the con-
fession may be untrue, then it would follow that onge the trath ‘of
the statement had been established its admiséibility would be auto-
matic. However, in my respectful {nmdh ‘evén ‘where the truth of
the confession' is established, it will nevertheless be excluded if it
were shown to havé been; éhtamed byiforce. The réason for exolad-

. ing such'a’ statement’ therefore eantiot: be: asszgned to the danger

that'it may be untrue: It will bé excluded-only by reason-of policy.
Slmllaﬂy, 1b is'to be observed that'the rile, as stated in fbrahim
supra, rifrded to @ fesaonsmadetopersonsm
. “the S\IbJ 1 to, to determine
whether thé ‘confession was: € 'ma -person authority, then it
would follow that-the efficen in- question was.not.a.person in au-
thority; and the: confession would-be admitted even though under

somé" gther gurise” the police” officgr had- bbtami_ed it ‘by ‘force or -

threat of Violence. In my ‘respectful opinion, if the sfatement were
obtained-under such cireumstances, it. would be:inadmigsible once it
was shown that the:person:obtaining such:a statement was in fact
a police officer even' though such fact waj wikniows to the accused.
Ini an article by, Chief Justice. Freedman in Studies in Canadian

Crimingl Euidence, 1912, in ‘Summary. the leamad Chxef ‘Justice .

makes the followmg observations:

It is not stiggested that the categories T:era\dealtw:th are pxhaustive of the

" persons whe itight qualify a3 persons in a o? & "Theére ard othiers. One word
of caution. iz merely. uddéd. In the langu { ¢ Harvard Law Review, “A
corfgswion obloined by threats and beatings i3, of course, inadmissible without
refzrefwe to the ¢utlum.ty ‘of 1 the dasazlaut" t}t}mugh an ‘Ameriead soutce 8

.17
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. here cxted, it is npt unlikely-that a gimilar conelusion weyld:-be reached in a

:Cangdian.court, Byt the rejection. of o confession in guch o cage would proceed . It'would appear

nof fram refet‘gm;e 1o the les elafing 1o perspna v aithority bys 7 Justice Cartwrigt

ke duscretion td Gon ol question-of pulic 673, (1971} $CR. .

TR7AL . D.L‘ R e
(Emptasis added:) e Ty ._ O et

As Was pointed but, i Ibraht_'m Y?w ing supra, the hﬁoso 8 4 rule thgf:a f{fﬁ

ical basis for. the rule expressed thereffi iad -at ‘that time not yet
been resolved, That appears to be thi :

by Lord Silmén in Director of ‘Pub

[1975]3A11ER’ 175atpz.188' .

. "' quedtion Whethet the) wn {1 'K 9. Thonpaoi, 28 i

hnmuﬂssn ‘:6;3“ D147, and Tbrak , (1814) A€ 59 ‘ori

' “‘ﬁhe ‘relishifity prineiple” or “the disciplinay. principle”” (reférrod to i wé ‘Hith

. Report.of the Criminal Law Revision Conimittee) is possibly an important phil:

osophical question but for present purposes it is only of academic. interest. It

. does not touch the effect or undoubted vahd:ty . the mle. ) . - giving

Wh;teveg may ‘be.the philesophical . theMe, I am sat» ! L
. lsﬁed that it;is mot exhaystive, and consideration.tnust-be; giver.to A

other matters in. determmmg the admissibility of a confession..

-In my regpectful-opinion,. the rules respecting -confessions a:nd

pnvi]ege ‘againgt self-memmmanon are-related. I use.that term in

the sensa .of . the. right of .2 person; under, arrest, 1o remaan sllent
when questionied; by.laiw enforcement officers, . .

- Inthe case-of R, 2 DeClerg, [1966] 2 C.€:.,190, L1966] 10.R: 674

in this. Court- Laskin, .J. A fioted- the inteyrelatior of the: rule re:

spectivg ¢onfessions and the ptivilege a axnat self-mcnmmatxon 24

‘_situatlon now as was sta 2

(Emphas:s adthd )

follows atp. 194 C. C C,; iPpi 677:8 OBz ; ; s
A Int the saméivase
numher of wtal pnnclples al cnmmal law: -admxmstnh.on are brough(: 1un- t t C
! der serutiny in respect of the matter at band. It.is, of course, clear. that the'pre, on a P 27 G- C
, Yailing rule in,Canada that .Hlegally obtained evidenes. to be.adduced - - opi
at g trial if relevant ta the fhsues daé ot apply to what [ ‘may’ ea]l mvduntaq . dld. exoluded ag.i
sdmissions of puilt. méde to' persohi it suthority. The reason for this high {o'dé e mnbtod‘theﬂroﬁn
with the.values that we believé.are w rtirprotécting beyond thé mepe ‘desirs panymg the polic
bility .of convicting the. giiltys Bven this framewpnle may. be'e, di- e  had -been
lemma whether § , trid: o 50nf7'0¢ i . b '
T mducemenu Z ! hé po ) %‘z‘;&? ot i 1(1 e
'ﬂwymaymdketo 7¢ o SRCTIN i ent from, an qecuded” .
L vdhuther the tadvdire: ;ﬁm - mund«i; m‘m\w mﬂding Judg: :lmg-tlw : wmen ‘Su&ly‘n
. sta;emut is. fdmﬁe L_mﬂm t-ha.t am, dmwmg* ine thiat.tay be vety thi - principlyip our-epi
ridines M‘Welx'd“ ko SBin mﬁidﬁﬂ ﬂ;

nary wpﬁdeeatia!t nﬂ, adh;w*bihxy [Fefini
ov;gfessm smpropedy cdv;taﬂﬁm - o




Feb U2 2008 S5:26PM

R

(reféri'eétvo ihtﬂé\ W‘I
1bly an imppriang il‘

lf gcgdcmh; inte
; ?
x*muet -be: EWBMQ
:cgnfession.
g confessions.: d ‘
Izm tm Vit 3

?[l%ﬁ] lﬁiﬂr@ 4;
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Ruqm %Mu&x LBnbm.J.A) ‘

N -:{§m§@gﬁw Wi fﬁm‘uy it Ak i!md'étljmga reason foi ’the

rule that:ax. igvol untp,rx eoﬁteaﬂpn shall natbe ydmitted is the: ‘supposed dap-
may be. ulntmpxlt&his, is the onlyggaqn fonthe rule xté;l%gmm

Vg o1, by, suhseque i
1 %:%?he SdEKE%d.g‘gut whiy, it s y be salte% ‘stiould anin-
’ whmmi#&temut whigh'the Hteised: s&bﬂéqnéuﬁy\ uiimts it hi¥ oath to-be
-true be: exc}nﬂsd%,‘ﬁse m:hmaly of 50 ho?:;g;: pou?%bgv; i ﬂ}e di;t::)ﬁ of
Robarts(n;, i € upanimoye. ent.ofithe-Caurt of Ap for
?ntariallxt? v, m:nzﬁ [l&ﬂﬁ]atDL.R. 791ntp 80: SBGCC 821atp 336,
B ‘would be'a s&a.nge:uppﬂ&tibd o{a rule des d'to exclude confmlons the
trith of which'is doubtfiil, lo ise it to exclu statements that the accused,

- mving avidence tzpon ‘this’ tnax has.sworn tobe frue.” - .

... While in my view this observation was obiter, ’it is dxfﬁcult o mject its res-
sppias it e Mhr.m?vnd fpr exclhdmzss.nmvbluntagy ‘canfession is.the danger
-of ity . ‘uuwazg or ke, lw,ad. the «nct;mgn of um gnonlunidaryscone

ansbatney --
L2 as) t ‘ye Ve
“mitted: the: “Eora¥n, to-have addy e ‘the ewlencexa tméhe dcwsed’smmo
panying. the police officers and pmnﬁm«m 40.:them the: place where

pa had been thrown sway, in ccordance with the information h-ch he
had uno thein i the excluding “statément, it wonld 76t on y have brought
thg ration: of ;usthe into dxsreputé but. it Would ‘have been & stuthng
aureéard of ‘the “prificiple of British crimipal ‘law, wemo lenetur seipsum
actisare. Surely no authority need be stated“ta esuhhsh ﬂxat w zhe mo:t bnic
-*-principlein our criptinat law. - - .

i emﬁindfﬁl 1thgt the’ ja«’igménbs that T hage referred toin B. ».
v sUpre, SRR, v ray; supra, Wete: issenting judginents.
I refer to theny anly beéayse of the dnalysis thersis. mﬁ%i of theba-

K s:s forthe: «mle which will exclude-eoufessions in'certain cases.

- T am alsg inthatul of what was stated by Mr. Justice Dickson in
Mareous:and:-Ssiomen v. The: Quem’(‘lQ%). 2T, o.(,: (2d)-1 a.t,p 4,

‘0 D.LR (500339, [1976] 1. 8.CR-753, ay Tollows:

" The lisib of.the privilegs againit selffnérnsnabion kd@z&r. The privilege is
! the ‘privilege of pwitness mbmmaﬁmmh :may.inerhyiriate him.
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. Wray that F have _ epmduced abové

That is all-thag is. meant by the Latim- maxxm, nema temetur nipwm' m:w.&hn,
. oﬁeﬁ nneon:eotly admneed mgupport of 8 much broader proposl&yon i
Andatp. ST
“In short, tbe prwﬂege extends to the accused qua thness and not
qua. accused, it is eoncerned. with. testunonml ¢ompulsmn -speclﬁ-
ca]ly and not-with-compulsion generally.”.
As T have already ‘observéd; 1" use the. term
self-incrimination™ a§ a dmrlpﬁj
rnaxmsxfent m reamp& m celqu

The following passige from the 'udgqent of s ,,J
ease of R, ite (1908), 15.C.C.C. 30 at'p; 38, 18 O.L.R.
lied upon in support of tbeadmlss1blhty of the eonfesslon tendered
mthmegse, _},H - e
erally

Ko\
J A, follawislg the
he added atp: 34 :

- be regcrdzdm not havmg bwnfresky and wlwnwnly made. ‘and as: open,. ¢m
principle; to the oljectian. on. which. the rejection .of evidence of that-class is
Jounded. The case of Regina v. Histed (1898), 19 Cox CC. 16, is an illustration
of what I refer to. Nothing in the present case, howevet luvntes it.s tpplmf.\on

(Emnphasis added.) . '
~In the case of R. . Histed. (1898), 18. Cox cc. 16 referred bo by
Osler, JA; ; Hawkins; J.;stated.at p. 17

bt "allowunsquﬂnon Vot s Wl e
tr“"‘Edplmon. No ont, aither. i |

the X
Aynsonermustbemry‘.,,f twith. " o
(B added')th ' L still holdsto theviewithat 1
Wxth rwpect to'». jeam&'amvrew, stilt hold:to 4] m&% h ‘t
pE ! 1978), 21-G.C.C(24) 385 & | 2
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HEAR Y A Rmm t' Rotnm (Dubm, A) ' sss
o 'Eh@pm)ﬁé #w hald!y he expeeted w!wwg resppct for the ﬁ;w whan~those en-
v, rneted rith its law enforcement donot scrupulously adhere toit.. .

In the artlcle by Chief-Jsistice eredmm already referred-to, the
follawihg additional comments made:by" hlm are; in my opmaon
' very: aptto theissue herebeing considered; : - .-

"5 Justice then that we seek; and within itg broad: tramewbrk we nﬁy ﬁud
the true reasons for the.rule exclydipg induced mﬁgsasons. Undoubtedly, as al-
ready stated, the main reason for excluding them is the danger that they mey be

" intrue. But there ther redsons, stoutly disclaimed by some _]udges, openly

v grnfessed by others, and silently ackmswledge’d by still others — the Tast per-
‘baps-being an:instance of an “insrticulate mejor prem?sa -playing its role in

- decision-making. These reasons, all of them, are :rooted in: hlswry. They are
- touched with.memories of torture and the rack, they ove bound vigp with:the cause

: ofd individual freedom, and they reflect.a dup concern for the mtcgn&y Qf the Ju-

'.dmal process. . ‘ : . . N
(Emphasls added ' : '
In the case of Escobedo v. Nlinais. (1964), 378 US. 478 Justice
Goldberg, speaking for the ma;onty of the Supreme Court of the
United States, wrote in a similar vein;when he statéd-at pp. 488-9:
' We have learned the.Jasson of, history, amcnx. and rodern, that.a system of
criminal law enforcement. which comies ta d confession’ will, in
the long run, bé less reliable and ‘Hiore sﬁ‘h“éct i;o abuses thian'a system which
. deépends on extrinsic évidence' lndé'peﬁdenﬂy secﬂred throtlgh sklllfn} mvestl-
ga.mm As'Dean W‘g'more so wigely:said:” . .

TE T “Any. cystem of edministration whwh peimita tlwpmecutm t6 trust ha-
bitually te compulsory self-disclosurene ¢ source’of proof muist itself mﬁer

. mgrally thereby. The inclination devel;aps to rely mainly mpon, such evi-
dence, and to be satisfied with dn meomplete investigation of-the-ethar

- sources. THe €xercise of the power to ¢xtract answers begets a° forgetfil-

_ mess of thejiist Bmitations of that power. The sintple arid ‘peaceful process

3+ 7 of questioning: bre€ds-a veadiness toresort to-bullying and: to” physical

. - force and terture.-If there:is a-right t6-ap ansyier, there soon scems to-be

. arightto the gxmcked answer.—-that ls, ta awntus:on of- guﬂt Thus the
T ugimnm Use grows Thto the unjust ab:ise ultzmatz!y the innacent are
iganiked ‘B the sncradckments of i-bad systém. Suich ‘séems to hayve
: thts 'coirse of éxperience in those -tegal Systems where the privilege
wag not recugnmd." 8 ngmore, B.\ndehbe (3d od. 1940) 509, (Emphmm
. original.) -
[Addltlonal emphasm added ] And aq; P. 490 “If the exercise of ¢on-
stitutjonal rights. will thwart ‘the -effectiveness of a system of law
enforcement, then there is somet.hmg very wrong wuh that sys-
tem .
2 ¢ do not oomment on the actual issue in-the Elscobedo case nor its
re}evancy t0 our judicial system, but nevertheless I am of the view
that the observations froim that mdgmieht'above set forth are per-
suasive on the issue here. - -

Although the right to remain silent aft;er arrest in response to

“police guestioning about. the subject-matter of the- offence alleged
is not a_constitutionsl right, As was the matter in'issue in.the
Eseabedo case; 1t is- rievertheless a fuﬁ&amental prindiple in‘the ad-
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ministration of ]nst.lce :It would; indeed, be a hollow-tight if one
could be deprived of it by-the simple device of being ’f ely per-
suaded that the questiones:was not a pelice'officer, - =

It is-not without gignificaries that the enly evidence: tendered in.
t.hxs case was that of the. verbal-statememnt given %o the ‘palice
-officer in- the mmumsﬁ.aneemthat I have. already: outlined '].‘he im-
phclt danger of such-a-praztice ‘must bé apparent. -

In my opinion; this:case is quite distinguishable from' those many
- ¢aes which have held that evidenes obtainied:by-palice stratagems
in’the: course: of m\zgeﬁgatum of»cmme and even a.fber anmt have
been Liald:-to-be.admissible: S

- Tdonot read: the’jﬁdgment i the case df R . Wﬁzy, Ohian
hnl’dnigﬂm; in the'instant case the learned trial Judge 0:di
cretion and was. compelled by law to admit thé proffered evidenc
Tt is to be observed thist.in the Wray case the Uahfesswn f the e
cused had: beenheldtobemadmissn 25 ot
-isshepn the appeal: The &
the tonfession: Was:

give in evidence. sn much of th confession. zaswrenﬁedbyﬂle
fact of the ﬁndmg In my respectful opinion- the case did nob touch
on the.issue:as:10. whether;there was.a’ 3udmal dnscmtmn as to the
adxrumbihty .6f the confession:as such.s - - .

That ﬁzcl'l ‘&.Meﬁon exis §'§8 10 be’

 Tulé : ssibility of o .
always heen Viewed:as somewhat speciilto g al.1msue.:

. Since.t am.of. the view that it was.operitothe trial Judge to take :
mto eonsideration the manner in:which- the confessmn ‘wag+ob-
tained and that He was corréctin excluding it, it i§ unnecessary for
nie-to. determme ‘whethee the finding could’ be viewed as.a finding -
of fact only, with. respeot o whmh there would be no mght of ap
peal by:the Crown. - . :
' In the result thetefore, I would have. dmm:ssed thx‘s {i‘.rom fap-’» i
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| R.v. 700LER, 2 C.c.c. 335

iS 1969 VOL.2 REGINA v. TOWLER 335

s being sold s o “loss- : REGINA v. TOWLER

e cost 55, if the pro rata Brmsh Columbia Court of Appeal, McFurlaue, Robertson and Nemetz, JJ.A.

» store amounted to 50¢, Tuly 19, 1968.

old at less thhn $5.50 t0 Evide Admissi A d while I tod ki i
vidence — missions — Accused while in custody making #n-

that argnment.,Words ina culpatory statements to R.C.M.P. officer and police agent believing

'y -sense, and tﬂ’le ordinary them to be criminals — Whether persans in authority.

1g at less than the actual ' :

ed the Court tp take into Evidence — Opinion evidence — Inculpatory statemewnts made while

in custody to persoms helieved to be criminais — Psychiatrist testi-
siness, surely|thxs would fying on voir dire that little credence be placed on such statements
lation. Also, nnterpretmg in view of accused’s personality — Whether evidence should be con-
| by defence ¢ounsel, it sidered on voir dire.

e an accused .erson wa:s The accused while in custody following his arrest on & charge of
meke a thorough exami- non-capital murder made certzin inculpatory statements to two persens,
=stabhsh a pro reta cost one of whom was a sergeant attached to the R.C.M.P. and the other,
r erticle and then deter- a police agent. The two men had concealed their true identity and
at less than :the actual succeeded in making the accused believe that they were criminsais.
; On the voir dire, to determine the admissibility of the statements,

usiness on that article. v the defence called a psychiatrist, who testified that little credence
i . ought to be placed on the statements made by the accused in the cir-

ces where s. ?‘14(5)_““8}“' cumstances having regard to his personality. The trial Judge ruled
er s.34(2)(a) iin view of the statements admissible on the ground that they had not been ob-
tained either by fear of prejudice or hope of advantage exercised or

t}:‘:x:sg::rnls :?Swsz?;;tsi .held out by 2 person in authority. He further stated that he did not
g of; s. find it necessary to rule upon the admissibility of the psychiatiic

¥ concurrence! in or dis- evidence. The accused was convicted and he appealed, inter alia, on
ion given by Morand, J. ?l:e groun{! thhatlgh; ztlatement: 't;'ad bee; 1mpro?:;ly admitit:edi Held,
e appeal shou e dismissed. The evidence o e psychiatrist was

form of pmbﬂ?mry order not relevant to the issue on the voir dire, namely whether the state-
judgment of this Court in ments were voluntary. The evidence related to the truth or falsity of .
53 C.P.R. 102 at p. 122, the statements which was not a matter for proper consideration. The
(2d) 75 at p. g3 If there trial Judge had properly directed himself as to whether the statemeuts

were obtained by fear of prejudice or hope of advantage exercised or
held out by a person in authority in accordance with the rule laid
: . down in Boudreau v. The King, 94 C.C.C.1, [1948] 3 D.L.R.81L,

| [1949] S.C.R.2862. His flnding that the statements were voluntary

. i was supported by the evidence and should not be disturbed. In any

2 is allowed; the con- event, the persons to whom the statements were made were not per-
ad a verdict of acquittal sons in authority vis-a-vis the accused. The question whether a
. [ person is one in autharity must be considered subjectively from the"

form of the otder in this

point of view of the effect on the mind of the accused. It canaot be

oot 3 i1s dlsmlssed- said that the mind “ot an accused might be affected by inducements
s dismissed. | held out by persons in autbority where the accused does not himself
o think that the persons who made the inducements were persons in
ibitory order is allowed. authority.
i . [{Boudreau v. The King, 94 C.C.C.1, [19492] 3 D.L.R.81, 7 C.R.
Order agcordingly. 421, [1949] 5.C.K. 262, wpld; [brohim v. The King, [1514] A.C. 558,
; R. Fitton, 116 C.C.C.1, 6 D.L.R.(2d)529, 24 C.R.371, [1958]

‘ s.c. R 958; Chan Wei K_eung v. The Queen, [1987] 2 A.C.160; Com-
3 missioners of Customs and Excise v. Harz, [1867] 1 A.C.1760; R. v.
Todd (1901), 13 Man. R. 364; R. v. Barrs, 88 C.C.C.9,[1946] 2 D.L.k.
655, ! C.R.301, [1946] 1 W.W.R.328; R. v. Demenoff, [1964] 1
C.C.C. 118, 43 W.W.R. 610, folld] ' ’
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i
AP].?EAL by the accused from his conviction on a charge of
non-capltal murder, followmg a trial before Gould, J., and a

jury.

J. d McAlpine and H. McLaughlin, for accused, appellant.
T. G Bowen-Colthurst, for the Crown, respondent.

Th? judgment of the Counrt was delivered by

MCFARLANE J.A.:—The appellaut appeals agamst hls con-
chtxdn of non~cap1tal murder at his trial before Gould, J., and a
jury. iThe case for the Crown was that the appellant shot and
k)lled the deceased (Criminal Code, s.201), and that he did so
whxlq committing the offence of robbery at her grocery store,
having on his person and using a gun (Code, s. 202). It was not
demdd that the appellant was in the grocery store at the rele-
vant time, that he had a gun in his hand and that the deceased
was kllled by a bullet fired from that gun. The defences were:
First; that the appellant was incapable, through the effects of
heroih and alcohol upon his part)cular personality, of forming
eithef of the intents described in s. 201, or of forming the intent
to rob; and secondly, that he was insane at the time of the
kllllqg

The evidence for the Crown included inculpatory statements
made; by the appellant to three witnesses who were not police
or other persons in authority. No error was suggested by the
appe‘lant’s counsel relating to the admissibility of those state-
ments nor to- the learned Judge’s charge to the jury respecting
“them.| I add that I can find no suck error. The Crown called two
other witnesses who testified that the appellant made inculpa-
tory statements. to them while he, the appellant, was in custody
at Prince George about 10 to 12 days after the killing. One of
thesq witnesses was an experienced sergeant of the R.C.M. P.
The other was a.man with an unsavory record of crime who was
working ‘‘undercover’’ as a police agent. These two men, of
course, concealed their true identities from the appellant and
appafently succeeded in making him believe that they were
cnml}mls of experience and interested in having the uppellant
join them, when they should all be released from gaol, in future
cummal activities if they could be persuaded that he. could be
relied upon to participate with them. The result according tq
the eévidence of these two witnesses was that the appellani
boasted to them of the manner in which he had effected a robbecy
at the grocery store and had shot and kllled the Chinese woqu!
named in the indictment.
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On the woir dire, following which the learned trial Judge
ruled the evidence of these two withesses admissible, the de-
fence called a psychlamst the effect of whose evidence was
that in his opinion little credence ought to be placed on state-
ments made by the appellant in the circumstances and en-
vironment which I have described bnefly, having regard to the
appellant’s type of personality. In giving his decision that the
evidence was admissible the learned Judge stated that he did
not find it necessary to decide ‘or rule upon the admissibility of
the psychiatrist’s evidence on the voir dire.

The appellant’s first submission in support of his ground of
appeal that the inculpatory statements should not have been
admitted was put on a broad basis. It was argued that the true
ratio of decisions which have held such statements inadmissible
and the real basis for exclusion is the danger that they may be
untrue. In other words, it was argued, it is the untrustworthi-
ness of confessions made as a result of inducements which
provides the real basis or reason for the rule of law which
protects an accused person from their being used against bim.
Much support for this view can be found in authority. The rule
has, however, been developed dnd formulated by the Courts and
constitutes an exception to the general rule that statements
against interest are admissible in evidence against the persons
who make them. It is the rule 'so formulated which must guide
the Courts rather than an attempt to apply what may be thought
to be the reason for the rule. 1 respectfully adopt the view ex-
ressed by Rand, J.,in 4.-G. B.C. v. Neilson, 5 D.L.R. (2d) 449,
?1956] S.C.R. 819 where in discussing another rule formulated
by the Courts (for determmmg the boundaries of accreted land),
he said at p. 455:

**The trial Judve and O’Halloran J.A. in the Court of
Appeal [[1955] 5 D.L.R. 56] introduced into the idea of
accretion elements which, while they may have been con-
sidered pertinent to the fbrm'ulation of the rule, are not
embraced within it nor can they be taken into aocount to
supply a want. of what the rule calls for as its necessary
condition. *’

“The relevant rule as it is to.be applied in criminal trials in
Canada was stated clearly and authoritatively by the Supreme
Court of Canada in Boudreav v. The King, 94 C.C.C..1, [1949]
3 D.L.R.81, [1949] S.C.R.262. To be admissible the state-
ment must be voluntary, "but for the purposes of the rule the
word ‘‘voluntary’’ is given a special legal meaning. In the




Feb 02 2009 S:11PM

ANONYMOUS

1

338 | CANADIAN CRIMINAL CASES 1969 VOL.2

Bouiklreau case the Supreme Court adopted the statemenmt of
Viscount Sumner in Tbrakhim v. The King, [1914] A.C.599, at
pp. 609-10, as follows: : -

i “It has long been established as a positive rule of Engiish
criminal law, that no statement by an accused is admissible
§n evidence against him unless it is shewn by the prose-

jcution to have been a voluntary statement, in the sense that
it has not been obtained from him either by fear of prejudice -

or hope of advantage exercised or held out by a person in
‘authority. The principle is as old as Locrd Hale.”’

' The rule was restated and applied in R. v. Fitton, 116 C.C.C.
1, 6 D.L.R. (2d) 529, [1956] S.C.R.958. The onus was upon the
. Crolwn to prove beyond a reasonable doubt that the statements
were made voluntarily in the sense so explained. The decision
whe*ther the Crown satisfied that onus was for the trial Judge,
He jhaving ruled the statements admissible as voluntary in that
sense it became the function of the jury to decide what weight,
if any, should be given to them, having regard to all of the cir-
cumstances under which they were made and the evidence re-
garfing the nature of the person who made them, vide Chan Wei
Keing v. The Queen, {1967] 2 A.C. 160 (P.C.).

Appellant’s counsel submitted also that the learned trial
Judge erred in holding that no inducements to speak were made
to the appellant by the two witnesses. The question for determi-
pation by the trial Judge was whether the statements were ob-
taiped by fear of prejudice or hope of advantage exercised or
heli’d out by a person in authority. This was a matter of fact or
of imixed law ‘and fact to be decided by the trial Judge in de-
ciding which he applied his mind to the proper guiding principle
and there is evidence to support his finding. :

The learned trial Judge in his reasons for admitting the evi-
defice of the statements said, infer alia:

!“In-my view there was no inducement to speak of this al-

‘ leged crime, none at all.”’

and pointed out that a charge of murder although contemplated,
had not been made at that time. Appellant’s counsel submits
that this constitutes errar. He says the fear of prejudice or hope,
of |advantage need not be related to the particular offence’ on
the trial of which the Crown seeks to prove the inculpatory
stdtements. In support of his position he cited Commissiazners
of fOustoma and Ezcise v. Hare, [1967] 1 A.C. 760, in whidh
|
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this - much debated point was considered and the authorities
reviewed. In the result the House of Lords decided in favour of
counsel’s submission and the judgment has of course highly
persuasive value. 1 can not, however, accept the argument that
the learned Judge’s decision to admit the statements in this
case was wrong because of this consideration. The learned
Judge’s statement that the inducements, if any, did not relate
to the charge of murder then being tried was made as an ad-
ditional reason for a conclusion otherwise stated clearly and
definitely and made on entirely proper grounds, i.e., that the
evidence was not excluded by the rule adopted in Boudreau ».
The King, supra. Moceover, as will appear, the two witnesses
were not vis-a-vis the appellant persons in authonty within the
meaning of that rule.

Appellant’s counsel submitted further that before ruling on
the admissibility of the statements the learned trial Judge
should have decided on the admissibility of the evidence aon the
voir dire of the psychiatrist and should have given effect to it.
I can not agree. As I have stated that evidence related to the
truth or falsity of the statements, a matter for the jury, and not
to the question whether they were made voluntarily in the legal
sense of being induced by persons in authority.

It was submitted also that the learned Judge should have
held that the two witnesses were persons in authority, and that
it was immaterial that the appellant did not know that they were
in fact a police officer and a police agent, respectively. I think
it clear in reason and common sense that the matter must be

considered subjectively from the point of view of the effect on -

the mind of the appellant. It can not be said that his mind was
affected by inducements held out by persons in authority when
he does not think that the persons who make the inducements
are persons in authority. Further, the point has been considered
by this Court and other appellate Courts in Canada. In R. v.
Todd (1901), 13 Man. R. 364, a confession of murder was made
to detectives posing as cnmmnls. It was held by the Court of
Appeal for Manitoba that even if the detective {(Yeddeau) to
whom the confession was made could be considered a person
in authority could not know or suspect it and. could not there-
fore be influenced by the idea that Yeddeau was a person in

4authont.y. Bain, J., seid at p. 876:

"‘Now it is expressly stated in the case that when the
. prisoner made the admissions he was without notice or
knowledge of any facts that could constitute either of the
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two men persons in authority; and, this being so, it could
! not be contended that as to the prisoner they were persons
i in authority; and cessente ratione, cessat lex.”’

i R. v. Barrs, 86 C.C.C.9,[1946]) 2 D.L.R. 655, 1 C.R.301,
was a case in which the accused made an inculpatory statement
to one Mitchell. In the course of delivering the judgment of the
Appellate Division of the Supreme Court of Alberta, Harvey,
C.J.A., said at p. 13: '

‘‘On the evidence that was before the Court, we see no
i justification for the view that Mitchell was a person in
authority. It is stated that he had no authority from anyone
to do anything but ‘keep his ears open’ and repeat what he
heard, nor was there any reason for appellant to think he
was a person in authority, and so be induced to say any-
¢ thing for fear or hope of favour. As far as could appear to
: appellant, Mitchell was merely a person serving a sen-
i tence.’’

i In R. v. Demenoff, [1964] 1 C.C.C.118, 43 W.W.R.610,
VWilson, J.A. (as he then was), dealing with a confession made
as a consequence of the influence of one Lebedoff on the pris-
oner, said at p. 133:

i ¢, ..there is no evidence that Lebedoff was a person in
authority or a person whom the accused might reasonably
i believe to be a person in authority. *’

.
i
1
i
i

i For these reasons I think this ground of objection fails.
; Appellant’s counsel submitted further that the learned trial
lludge failed to direct the jury’s attention sufficiently and ade-
quately to all of the circumstances relevant to the truth or
falsity of the statements and in particular the truth or falsity
of those parts of the statements which bear directly on the
{ssues of intent under ss.201 and 202 and of sanity. These
circumstances include the psychiatrist’s evidence as to the
appellant’s personality and susceptibility, and the environment
bf custody and criminality in which the statements were made.
do not propose to quote extracts from the learned Judge’s
charge which relate to this ground of appeal. Taking extracts
from a charge is not a proper or satisfactory method by which
to support or attack a Judge's instructions to a jury. The charge
in this case is recorded in some eighty pages of the appeal
book. I have considered it as a whole with care, and in the
light of the able addresses of counsel and of the statements
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made by the appellant to three other witnesses mentioned earlier.
I am satisfied that the members of the jury were made well
aware of their responsibility and of the issues they were called
upon to decide. The charge so far as discussion of evidence of
a.esistance to the defence is concerned satisfies the test enun-
ciated in Azoulay ». The Queen, 10¢ C.C.C.97, 15 C.R. 181,
[1952] 2 S.C.R.495, as explained in Kelsey v. The Queeﬂ
105 C.C.C.97, 16 CR 119, [1953] 1 S.C.R.220 and R. «.
Workman, R. v. Huculak, [196_3] 2 C.C.C. 1, 40 C.R. 1, [1963)
S.C.R. 266. :
I would accordingly dismiss the appeal.

Appeal dismissed.

REGINA v. PETRIE

Prince Edward Island Supreme Court, Campbell, C.]., Bell and Trainor, J1.
July 25, 1968.

Appeal — Summary convictions — Stated case — Appeal to Court of
Appeal under Cr. Code, s.743(1) from decision of superior Court —
Jurisdiction of Court of Appeal restricted to question of law alone —
Provisions with respect to indictable offence appeals made appli-
cable mutatis mutandis — Power of Court of Appeal to entertain appeal
on guestions of fact and mixed law and fact in indictable offence
appeals — Whethet Court of Appeal has same jurisdiction in appeals
under s. 743 (1) — Cr. Code, ss. 743 (1)(2), 583 (a) (il).

The jurisdiction of the Court of Appeal in summary conviction ap-
peals under s.743(1) of the Criminal Code is restricted to grounds
involving Qquestions of law alone. The provisions of 743 (2) (tep. &
sub. -1960-61, c. 43, s8.43) which make ss. 581 to 595 (indictable of-
fence appesals) applicable mutatis mutandis to an appeal under s. 743
(1) do not enlarge the jurisdiction of the Court of Appeal so as to
allow it to entertajn appeals based on grounds involving questions of
fact or mixed law and fact. Section 743(2) is limited in its effect to
matters of procedure.

[Vail v. The Queen ex rel. Dickson, 129 C.C.C. 145, [1960] S.C.R.
913, .33 W,W.R, 325, apld; Scullion v. Canadian Breweries Transpor:
L:d., 114 C.C.C. 337 [1856] S.C.R. 512, 24 C.R. 223 sub nom. R. ex
rel. Scullion v. Cauadmn Breweries Trausport Ltd., consd; R. v.
Gallant (1947), 90 C.C.C.37., 4 C.R. 417, 20 M.P.R. 105; Re Donner
Canadian Foundation (1960), 26 D.L.R. (Zd) 274, refd to]

44— [1969] 2 c.c.C.
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