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INTRODUCTION

This is a contract case tried to the jury in which the jury
.resolved disputed issues of fact. Appellant Wang and her
assignee, Mountlake Investment, LLC (collectively “Wang”), bases
her appeal on the theory that respondent Business Plans and
Strategies, Inc. (BPS) breached the contract by failing to deliver to
Wang a repair estimate for $600,000, delivering instead a different
repair estimate for $175,000. BA 1, 20, 25-26. But Wang fails to
quote the key provisions of the contract, which eviscerate her
arguments.

Paragraph 5 of the Purchase and Sale Agreement (PSA)
gave Wang 30 days to evaluate the feasibility of the purchase, and
provided that BPS would make books and records available for
inspection by Wang. Paragraph 12 included a representation that
BPS had delivered to Wang all material documents relating to the
condition of the property, except matters known to Wang or
included in “the books, records and documents made available to
Buyer.” Ex. 49 (original), 50 (more legible copy). A copy of the
PSA is Appendix A to this brief.

The combined effect of paragraphs 5 and 12 is that BPS

represented that it either delivered or made available to Wang all



material documents regarding the condition of the property. The
evidence showed that BPS made all material documents available,
including the $600,000 estimate of which Wang complains. To the
extent that the evidence is disputed, the jury resolved the dispute
against Wang. The Court should affirm and award attorney fees to
BPS.

RESTATEMENT OF ISSUES

1. Does substantial evidence support the jury’s verdict
that BPS did not breach the Purchase and Sale Agreement?

2. Did the trial court abuse his discretion in admitting the
testimony of Vander Veen, an experienced commercial real estate
broker, on trade usage and practices relating to the sale of
commercial real estate?

3. Did the court abuse its discretion in refusing to
instruct the jury on the language of RCW 18.86.090 and .100, and
would the proposed the instruction have confused or misled the
jury? (A copy of the Court’s instructions to the jury is Appendix B to
this brief.)

4, Did the trial court abuse his discretion by instructing
the jury that he had dismissed the negligent representation claims

from the case?



5. Did the trial court abuse his discretion in awarding
attorney fees to BPS on the Chisholms?

6. Should the Court award attorney fees on appeal to
BPS and the Chisholms?

STATEMENT OF THE CASE

A. The Court should review the evidence in a light that
supports the jury’s verdict.

After hearing several weeks of testimony, the jury decided
this case in favor of BPS and against appellant Wang. The Court
should view the facts in the manner that supports the jury verdict,
i.e., in the light most favorable to BPS. Grayson v. Platis, 95 Wn.
App. 824, 837, 978 P.2d 1105, rev. denied, 138 Wn.2d 1020
(1999). Wang’s Brief of Appellant improperly cites the facts in the
light most favorable to Wang, including in her brief several
misleading and inaccurate factual statements. Accordingly, BPS
restates the facts more accurately in the light most favorable to

BPS.



B. BPS’s building management agent dealt successfully
with window leaks in 2002 and 2003.

BPS purchased the commercial building in this case in late
2001. 20 RP 132.' The building was initially managed by
Washington Commercial Real Estate Services and administered by
Cynthia Montagne of Washington Commercial. 8 RP 66. When
Montagne learned of water leaks around the building windows in
January 2002, she hired Wayne Carter, doing business as Wayne
the Handyman, to fix the leaks. 12 RP 32-33. Montagne did not
consider the leaks a “burning issue” because every one of the 20
buildings she had managed in her 18 vyears of property
management has leaked. /d. at 40-41.

Wayne the Handyman arranged for an inspection to
determine the source of the leaks. 12 RP 35-36. The inspection
was performed by Douglas Heck and Wayne the Handyman, 8 RP
89-90, and Heck submitted an inspection report dated September

2, 2003. Exhibit 17.2 The inspection results were given to Cynthia

' The pagination of the Report of Proceedings is not sequential, but
begins with page one on each day of testimony, and sometimes again in
the afternoon. This brief adopts the convention of preceding the RP
citation with the day of the month; “20 RP” refers to proceedings on May
20, 2008.

2 The date on Exhibit 17, September 2, 2002, is incorrect; the inspection
is dated September 2, 2003. 8 RP 94-95.



Montagne. 8 RP 94. Wayne the Handyman prepared a bid to
repair the building and gave his estimate to the property manager,
who told him they would not make the repairs. Ex. 19, 8 RP 98-99.
He eventually succeeded in stopping the leaks. /d. at 101-02.

Tony Chishoim testified that he was aware of window leaks
in the building, that Wayne the Handyman caulked the leaks, and,
“[e]ventually, the problem seemed to be fixed.” 20 RP 133-34.
Chisholm had no recollection of ever receiving the inspection report
arranged by Wayne the Handyman, 20 RP 136-38, or of Heck’s
proposal to do a more thorough inspection. 20 RP 139-40.

In light of this evidence, it is grossly misleading for Wang to

state that “BPS and the Chisholms made multiple efforts to deal

with water intrusion in the Building, including drywall repair, window

caulking, and siding repair.” BA 6 (emphasis supplied).

C. BPS and Chisholm first learned about the siding
problems in the fall of 2005.

BPS changed property managers on September 1, 2005,
hiring Kidder Mathews and Segner, Inc., dba GVA Kidder Mathews.
Exhibit 31. Earl Wayman, a Kidder Mathews senior property
manager, was assigned to manage the building. 15 RP 66.

Wayman contacted Eastside Glass to evaluate leaks in the



building. 15 RP 67. Eastside’s inspection disclosed that there
were failures in the EIFS sheathing,® recommending that Wayman
hire an EIFS contractor for repairs. Exhibit 32.

Wayman notified Chisholm of the Eastside Glass inspection,
and Chisholm told Wayman to go ahead and investigate the
problem. 20 RP 144-45. Tatley-Grund, Inc., was hired to
investigate the EIFS issues. 12 RP 87, Ex. 34. Tatley-Grund found
that the EIFS cladding system was in poor condition, and that
sheathing and framing beneath the EIFS had decayed in some
locations. Ex. 35. Tatley-Grund recommended repairs. /d.

Tatley-Grund subsequently estimated that repairs would cost
$600,000 to $650,000, depending on whether the cladding was
replaced with EIFS, stucco, or Hardie Plank. Ex. 38. The bid
included an allowance of 15% replacement of gypsum sheathing
underneath the EIFS, because the amount of decay was unknown.
Id. Nothing in the bid addressed replacement of the building frame

underneath the sheathing.

% EIFS stands for exterior insulating and finishing system. “EIFS is
composed of a 1" thick Styrofoam panel fastened or adhered to wall
sheeting. The Styrofoam panels are covered in reinforcing mesh, and
covered with a troweled, cementitious coating. An acrylic top coat is
applied to create the desired finish appearance.” Ex. 65 at 2.



Chisholm was shocked by the bid, 15 RP 71, which he
considered ridiculous. 20 RP 157-58. Wayman contacted DOM
Construction for another bid. 15 RP 73-74. DOM offered to
remove the existing EIFS cladding and replace it with fiber-cement
siding (Hardie Plank). Ex. 44. DOM'’s bid included all labor,
materials and supervision for $175,500. /d. DOM's bid expressly
stated, “[t]his estimate does not include any structural damage
repairs.” I/d. (emphasis in original) The bid was dated February
28, 2006, but would have been honored at any time through July

2006. 19 RP 55.

D. BPS listed the building for sale, clearly disclosing the
need to replace the EIFS cladding.

BPS had earlier listed the building for sale in 2005. 15 RP
136-37. The building was offered for $5.2 million at a time when
BPS was not aware of the problems with the EIFS. 15 RP 181-82,
20 RP 146-49, 152. The building did not sell, and when the listing
came to an end, BPS was actively investigating the condition of the
building. 15 RP 137-39.

BPS listed the property for sale again on March 9, 2006. 20
RP 166; Ex. 45. The property was listed with the same agent,

Jason Rosauer of GVA Kidder Mathews. Ex. 45; Ex. 28. The



listing price was reduced by $725,000 to $4,475,000. I/d. Rosauer
posted “due diligence materials” on the GVA Kidder Mathews
webside. 15 RP 143-44. Any person viewing the site was required
to acknowledge that the materials were not complete (Ex. 102):

[This confidential information] does not purport to be all-
inclusive or to contain all the information which a prospective
purchaser may desire. Neither GVAKM nor Owner make
any representation or warranty, expressed or implied, as to
the accuracy or completeness of the Confidential Information
and no legal liability is assumed or is to be implied with
respect thereto.

A print version of the conficjential information was admitted as
Ex.118. 15 RP 154-56.

Exhibit 118 expressly cautions the reader that the siding on
the building needs to be replaced (page GVA 00131):

The siding on the building needs to be replaced. It needs to
be stripped and reapplied in order to maintain the structural
integrity of the building. Sell[er] will consider offers that
include an escrow holdback of up to $180,000 at Closing, in
order to correct this defect. Please view the cost estimate of
repair under the “Additional Information” section of this
website.

The DOM bid to replace the cladding for $175,500 was also
included. Ex. 118 at GVA 00193. As noted earlier, the DOM bid
states that it “does not include any structural damage repairs.”

Id. (emphasis in original).



Commercial real estate agent Douglas Plager notified Wang
about the building. 12 RP 184-88. Plager and Wang agreed to the
website confidentiality terms and visited the website. /d. at 189-90.
Plager and Wang reviewed the DOM bid to replace the cladding for
$175,000. /d. at 213-14. Plager drew up an offer to purchase the
building for $4.4 million. /d. at 201. The offer included a hold back

of $300,000 in an escrow account “to_cover the costs of siding

replacement and possible damages, as yet undiscovered, to the

structure [of] the building.” Ex. 103 at GVA/JR 00233 (emphasis in

original). Plager explained that the $300,000 hold back was higher
than the DOM bid because it was possible “that there might be
some additional issues that he would uncover once the cladding
was removed from the building.” 12 RP 217.*

BPS countered and the parties agreed on a price of
$4,225,000 (the listing price less the $175,000 bid to replace the
EIFS cladding). 13 RP 48-51. The addendum was changed from

the holdback of $300,000 to state, “Buyer acknowledges Seller[’s]

* Wang'’s brief inaccurately describes the purpose of the holdback as
being “to cover the cost of siding replacement.” BA 13, citing 12 RP
216. The offer itself recites that the funds are to cover the cost of siding
replacement “and possible damages. as yet undiscovered, to the
structure [of] the building,” Ex. 103 at GVA/JR 00233, as Plager
testified. 12 RP 216-17.




Disclosure of EIFS siding decay on the building, AND THE

PURCHASE PRICE REFLECTS ANY DAMAGE OR EXPENSE

ARISING THEREFROM.” Ex. 49/50, Addendum.

E. The parties dispute whether BPS made the documents
available to Wang during the feasibility period.

The parties agree that the Purchase and Sale Agreement
(PSA) was accepted by both parties on June 17, 2006. 13 RP 53;
15 RP 166-67. Mutual acceptance triggered a 30-day contingency
period for Wang to evaluate the feasibility of the purchase. Exhibit
49/50 {1 5. It also triggered a five-day period by which BPS would
“‘make available for inspection by Buyer and its agents . . . all
documents in Seller's possession or control relating to the
ownership, operation, renovation or development of the Property . .
. Id. at g 5a.

The evidence regarding this dispute, which Wang’s brief
ignores, is discussed in the argument section, infra. The jury

resolved this factual dispute in favor of BPS.

F. Wang’s own building inspector warned of “possible
hidden damage” and “strongly recommended” a more
extensive further investigation before closing.

The PSA gave Wang the right to inspect the building during

the feasibility period to determine whether to complete the

10



purchase. Ex. 49/50 || 5b. A few days after mutual acceptance,
Rosauer reminded Plager to coordinate a property inspection with
Rosauer and Wayman. 15 RP 188, Ex. 53. Rosauer made sure
the building engineer was present and that Plager had full access
to allow the inspectors an understanding of the problems and their
scope. 15 RP 188-89. On Plager's recommendation, Wang hired
Seattle/Eastside Building Inspections (SEBI) to conduct the
inspection. 13 RP 66-67. Wang and Plager were present for the
inspection. 13 RP 66; 21 RP 74.

Three SEBI employees inspected the building. 19 RP 59.
There were no limitations on where they could go, and building
representatives were present to answer questions. /d. at 59-60.
The SEBI report was admitted as Exhibit 55, with a color copy as
Exhibit 110. 13 RP 69-70. The SEBI report warned of “indications
of possible hidden damage” (Ex. 110 at 2):

All of these problems or potential problems warrant more

extensive and most likely destructive further investigation.

As both the investigation as well as proper repairs will be

expensive, it is strongly recommended that the former take

place prior to closing so that an accurate estimate of repair
costs can be obtained prior to closing.

The summary at the conclusion of the report again emphasized

that, “it is strongly recommended that such examinations be

11



conducted prior to closing so that an accurate estimate of repair
costs can be obtained.” /d. at 15.

Wang testified that she was satisfied with the results of the
inspection, claiming that the inspectors told her that “the foundation
is good.” 21 RP 74-75. Wang claimed she thought that “the
foundation including the framing inside.” /d. at 76. No such
statement appears in the SEBI Report. 21 RP 101. SEBI inspector
Taylor denied ever telling Wang that the foundation was good. 19
RP at 79. The SEBI report cautioned that, “[w]e are not Engineers
and this is not an Engineering Report,” recommending Wang
contact a qualified engineering firm if she was concerned about the
building’s structure. Ex. 110 at 2.

Wang testified that she was not concerned about the
potential structural damage identified in the SEBI report because
neither Rosauer nor Wayman had said that there were any
structural problems, 21 RP 103, and she assumed that the DOM
bid would be adequate to repair any damage. 21 RP 104-06. But
the DOM bid expressly states that it “does not include any
structural damage repairs.” Ex. 44 (emphasis in original).

Wang was cross-examined about her first offer to purchase

the building, which stated that, “Seller agrees to place $300,000 of

12



sales proceeds in an escrow account to cover the cost of siding
replacement and possible damage as yet undiscovered to the
structure of the building.” 21 RP 103 (emphasis supplied). Wang
was asked, “if you didn’t know there were possible problems in the
structure of the building, why in the world did you use the words
‘structural problems’ in the addendum that you signed?” /d.

Two days after closing, Wang and Plager met with Wayman
for a “turnover meeting” to pick up relevant documents in
Wayman’'s possession. 13 RP 81-83. Wayman had about two
lineal feet of documents to give Wang. /d. at 119. Wayman gave
Plager and Wang the Tatley-Grund report, as well as the Tatley-
Grund bid to repair for $600,000 to $650,000. 21 RP 88-89. Plager
admitted on cross-examination that he turned to Wang and said to
her, “Sue, this is the siding issue. You knew about this. There is
no surprise here.” 13 RP 120.

Wang’s theory at trial and on appeal was that BPS had
withheld the Tatley-Grund report, which would have disclosed the
structural problems to Wang. E.g., BA 1. In fact, the Tatley-Grund
report said nothing that had not already been disclosed by Wang’s
own SEBI inspection. Compare Ex. 35 (“Decay of sheathing and

framing members was observed as some of these openings were

13



made”) with Ex. 110 at 15 (the EIFS system is “of major concern,
especially given the probability that there could be hidden damage.
. . . . [l}t is strongly recommended that [further and possibly
destructive examinations] be conducted prior to closing so that an
accurate estimate of repair costs can be obtained.”)

After closing, Wang obtained the more extensive
investigation that had been “strongly recommended” by SEBI. Ex.
65. This was a destructive (invasive) test involving the removal of
EIFS panels to evaluate the structural condition of the sheathing
and framing in areas of suspected decay. The investigation
discovered extensive structural decay, noting that, “[tjhese types of
damages or defects could not be assessed without destructive
(invasive) type testing.” /d. at 2.

ARGUMENT

A. The evidence strongly supports the jury’s verdict that
BPS did not breach the purchase and sale agreement
when BPS delivered or made available to Wang all
material documents in BPS’s possession or control.

1. BPS was obligated to deliver or make available to
Wang all material documents in BPS’s possession
or control regarding the operation and condition
of the property.

This case was tried to the jury to resolve the dispute whether

BPS delivered or made available all material documents in its

14



possession or control. The jury was instructed that Wang had the
burden of proving that BPS breached the contract and damaged
Wang. Instruction 9, CP 1023. Instruction 11, CP 1025, identified
the breaches at issue: “The duties at issue are the defendant’s
duties under Paragraph 5 (a) and Paragraph 12 of the Real Estate
Purchase and Sale Agreement.” Under Paragraph 5 (a), BPS was
obligated to “make available for inspection by Buyer and its agents”
all documents in BPS'’s possession or control relating to ownership,
operation, renovation or development of the property, including a
variety of specified documents. Paragraph 5a provided:

a. Books, Record, Leases, Agreements. Seller shall
make available for inspection by Buyer and its agents within
5 days. . . after Mutual Acceptance all documents in Seller’s
possession or control relating to the ownership, operation,
renovation or development of the Property, excluding
appraisals or other statements of value, and including: . . .
studies and maintenance records . . ..

Exhibit 49/50, Paragraph 5a. Paragraph 12 consisted of
representations by BPS as follows:

12. SELLER’S REPRESENTATIONS. Except as disclosed
to or known by Buyer prior to the satisfaction or waiver of the
feasibility contingency stated in Section 5 above, including in
the books, records and documents made available to Buyer .
. . Seller represents to Buyer that to the best of Seller's
actual knowledge, each of the following selected paragraphs
is true as of the date hereof . . .

15



@ b. The books, records, leases, agreements and other
items delivered to Buyer pursuant to this Agreement
comprise all material documents in Seller's possession or
control regarding the operation and condition of the Property;

@ h. Seller is not aware of any concealed material defects in
the Property except as disclosed to Buyer in writing during
the Feasibility Period . . . .

In other words, BPS satisfied its obligations under Paragraph 12 by
delivering to Wang or making available to Wang all material
documents.

This is the natural reading of Paragraph 12 and is consistent
with commercial real estate practice as described by Arvin Vander
Veen, a commercial real estate broker for the past 30 years and
long time member of the Commercial Broker's Association (CBA).
20 RP 22, 24-25. Vander Veen has handled approximately 700
transactions in commercial real estate, with a total value of over a
billion dollars. /d. at 27. Vander Veen helped draft the CBA form
used for the PSA in this case. Id. at 27-28. With respect to
Paragraph 5a, the industry practice is that the buyer learns from the
seller where the pertinent documents are located, and arranges a

time to go look at them. /d. at 31-32.

16



Vander Veen testified to the relationship between Paragraph
S5a, requiring the seller to make documents available, and
Paragraph 12b, representing that all material documents had been
delivered to the buyer:

Well, it just means that all the documents that are available .

. . to this buyer in this specific physical location, those are all
the documents that the seller has, . . . they are all right there.

Id. at 39. BPS satisfied this representation if all of the records
relating to the property were made available at the property
manager’s office.® /d. at 46.

In 30 years of experience, Vander Veen has never seen a
purchaser complete the purchase of a property with as little
information as Ex. 118, the due diligence materials delivered by
Rosauer to Plager. /d. at 57-58. Vander Veen would have known
by reviewing Ex. 118 that additional documents existed. /d. at 73-
74. The CBA form contract is probably used around 40,000 times a
year, and the practices described by Vander Veen would be used in

all of those transactions. I/d. at 58-59. In the hundreds of

® This interpretation of the PSA and Vander Veen’s testimony about
standard practice in the industry are consistent with the deposition of
Wang’'s own expert, John Peehl. BPS offered to prove that Peehl
testified in his deposition that the industry standard was that the buyer’s
agent had the responsibility of going to examine documents made
available to the Buyer by the Seller. 20 RP 95-96. The trial court
excluded this testimony. 20 RP 88-96.

17



transactions in which Vander Veen has been involved, he has
never once delivered any documents to a Buyer. /d. at 71.

Wang’'s own prior experience supported Vander Veen's
description of the relationship between Paragraphs 5 and 12.
Wang had purchased two other commercial buildings prior to the
BPS building. One was a small building with only a few documents
and the seller delivered the documents to Wang. 21 RP 44. For
the larger building, the seller had about six feet of documents, and
told Wang to review the documents in their accountant’s office. Id.
at 44-45. Wang went to the accountant’s office and reviewed the
documents there. Id. at 47.

Wang’'s Brief of Appellant consistently misstates the
relationship between 5a and 12, repeatedly asserting that BPS had
the responsibility for delivering all relevant documents to Wang,
whether or not those documents were “made available” to Wang.
E.g., BA 1-2, 13-14, 20, 22-23, 25-26, 29. Wang’s interpretation of
Paragraphs 5a and 12 is contrary to the language of the agreement

and the industry practice.
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2. The evidence strongly supports the conclusion
that BPS delivered or produced all material
documents.

The parties agree that Rosauer timely printed out all of the
due diligence information to send to Plager. 13 RP 58-59; 15 RP
220. Plager personally picked up the documents. /d. Rosauer’s
office was in Seattle, but Wayman was in the property management
office in Bellevue. 15 RP 221-22. Rosauer put Plager in touch with
Wayman so that, “he could get with Earl Wayman and all the
experts that have been working on this and get all the information
related to the building, all the historical information and understand
what the problem was to a greater extent than . . . | did.” 15 RP
180. Rosauer told Plager to go to Wayman’s office and look in the
“war room,” where all books and records relating to the property
were stored. 15 RP 196. He expected that Plager would do
exactly that. /d.

The Tatley-Grund report was available at Wayman’s office.
15 RP 220-21. Plager admitted that Rosauer put him in touch with
Wayman and told him to call Wayman about any questions
regarding the building. 13 RP 112. Plager did call Wayman on
several occasions. /d. at 112-13. Plager knew that as property

manager, Wayman would have possession of files relating to the
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operation of the building and that those files would contain far more
information than the due diligence materials given to Plager in Ex.
118. Id. at 113.

Plager admitted that he talked to Wayman about what Kidder
Mathews had done to investigate replacing the siding. /d. at 113-
14. Plager learned that “essentially they had just looked into doing
the same thing.” Id. at 114-115. Plager admitted that he did not
ask Wayman for copies of any other bids (13 RP 115):

Q: Now, you did not ask Earl Wayman when you had

that discussion, hey Earl, in the course of looking at those

options, in the course of looking at putting up the same

siding again, can | see any bids you got or any proposals?
You never asked for those?

A: No, | don’t recollect exactly stating it in that sense.

Wayman similarly testified that he told Plager that he had
gone out and obtained different bids to do that same kind of siding.
15 RP 121-22. Plager never asked to see those bids. /d. at 122.
Based on these conversations, Wayman concluded that Plager
apparently knew about the problems with the building. /d. at 121.

Plager contacted Wayman during the feasibility period to ask
for financial information prior to 2005. 13 RP 62. Wayman
provided a profit and loss statement for 2005, but was unable to

provide earlier information since Kidder Mathews only began
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managing the property in mid 2005. /d. at 62-63, Ex. 58. Plager
called Wayman on other occasions as well. 13 RP 113.

The jury obviously believed Rosauer and Wayman, and
rejected Plager's testimony that he was told there were no more
documents available, which was not credible. Plager admitted at
13 RP 112-115, 62-63: Rosauer told Plager to call Wayman with
any questions regarding the building; Plager did call Wayman on
several occasions; Plager knew that Wayman would have
possession of files containing far more information than the due
diligence materials given to Plager to Rosauer in Exhibit 118;
Plager discussed with Wayman what Kidder Mathews had done to
investigate the siding to the building, but did not ask Wayman for
copies of any other bids; when Plager asked Wayman for additional
financial information, Wayman provided a profit and loss statement
for 2005.

If the jury had believed that Plager was told that there were
no other documents at Rosauer's or Wayman’s offices, the jury
would undoubtedly have found that BPS had not made all material
documents available and would have found a breach of contract.

The jury’s defense verdict necessarily rejected any implication from
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Plager’s testimony that he was ever told that additional documents
were not available.

3. The jury was properly instructed on the covenant
of good faith and found no breach.

Wang devotes almost half of the argument section of her
brief to arguing that BPS breached the implied covenant of good
faith and fair dealing. BA 20-26. The jury was instructed on the
covenant of good faith and rejected Wang's claim that BPS
breached the covenant. Accordingly, it is unclear what relief Wang
seeks under her argument that BPS breach the implied covenant of
good faith and fair dealing. None of her assignments of error claim
that the trial court should have entered judgment notwithstanding
the verdict. BA 2-3. Wang assigns error to denial of her CR 59
motion for new trial, but she did not argue for breach of the duty of
good faith and fair dealing in her motion or reply on the motion. CP
1036-1070, 1088-1114. Nor has Wang argued in her appellate
brief that there is any relationship between the motion for new trial
and the duty of good faith.

Assignment of error 5 is the only assignment even
tangentially related to the covenant of good faith. BA 3. But Wang
fails to argue assignment 5 or offer any explanation how it relates to

Wang’'s argument of the duty of good faith. Wang has waived the
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assignment of error by failing to argue it in her brief. Marriage of
Leslie, 90 Wn. App. 796, 807 n.4, 954 P.2d 330 (1998), rev.
denied, 137 Wn.2d 1003 (1999). It would be unfair to permit Wang
to argue the assignment in her reply brief when she has never
argued it in her opening brief.?

Wang argues that BPS breached the covenant of good faith
and fair dealing by “depriving the buyers of the benefit of the
contractual feasibility condition” and by disclosing the DOM bid
without disclosing the Tatley-Grund bid. BA 21. Wang strays down
the wrong path because she fails to discuss, or even cite, the
leading case in Washington on the duty of good faith and fair
dealing. Badgett v. Sec. State Bank, 116 Wn.2d 563, 569, 807
P.2d 356 (1991). The Badgett court noted that every contract

includes an implied duty of good faith and fair dealing which

® Wang's only objection to instruction No. 11 (CP 1025) (copy in App. B),
was that it is limited to BPS’s duties under Paragraphs 5a and 12, not
mentioning the duty of good faith and fair dealing. 27 RP 29-30. But
Instruction 16 advised the jury on the duty of good faith and fair dealing.
Since, as discussed infra, the duty of good faith only exists with respect
to terms of the contract, instruction 11 and 16 properly instructed the
jury on the law and allowed Wang to argue her case. As for the Court’s
refusal to give plaintiff's proposed 22A, the Court observed that the
instruction would tell the jury that BPS had the duty both to make
documents available and to deliver documents. 27 RP 17. Given the
dispute over the scope of the duty, the Court concluded the instruction
would have been a comment on the evidence. /d. at 17-18.
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obligates the parties to cooperate with each other so that each may
obtain the full benefit of performance. /d. at 569. The Court
cautioned that the duty of good faith arises only in connection with
terms agreed to by the parties (/d. at 569-70):

However, the duty of good faith does not extend to obligate a
party to accept a material change in the terms of its contract.
Betchard-Clayton, Inc. v. King, 41 Wn. App. 887, 890, 707
P.2d 1361, review denied, 104 Wn.2d 1027 (1985). Nor does
it "inject substantive terms into the parties' contract”. Rather,
it requires only that the parties perform in good faith the
obligations imposed by their agreement. Barrett v.
Weyerhaeuser Co. Severance Pay Plan, 40 Wn. App. 630,
635 n.6, 700 P.2d 338 (1985). Thus, the duty arises only in
connection with terms agreed to by the parties.

The Badgetts proposed that defendant Bank modify the
conditions of the Badgett's loan. When the Bank refused, the
Badgetts argued that the Bank had breached its duty of good faith.
The Supreme Court rejected the argument (/d. at 570):

By urging this court to find that the Bank had a good faith
duty to affirmatively cooperate in their efforts to restructure
the loan agreement, in effect the Badgetts ask us to expand
the existing duty of good faith to create obligations on the
parties in addition to those contained in the contract — a free-
floating duty of good faith unattached to the underlying legal
document. This we will not do. The duty to cooperate exists
only in relation to performance of a specific contract term.
[citations omitted] As a matter of law, there cannot be a
breach of the duty of good faith when a party simply stands
on its rights to require performance of a contract according
to its terms. [citations omitted]
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The jury in this case was properly instructed on the duty of
good faith (Inst. 16, CP 1030) (copy in App. B):

A duty of good faith and fair dealing is implied in every

contract. This duty requires the parties to cooperate with

each other so that each may obtain the full benefit of

performance. However, this duty does not require a party to
accept a material change in the terms of its contract.

The parties agreed on giving this pattern instruction. 27 RP 22.

As the Badgett Court held, “[tlhe duty to cooperate exists
only in relation to performance of a specific contract term.” 116
Wn.2d at 570. Wang's theory is that BPS withheld the Tatley-
Grund report and estimate. BA 22, 23. But the facts were
disputed, as discussed above. The jury obviously found against
Wang on this point. That is why we have juries — to decide facts.

Wang argues that BPS failed to deliver the Tatley-Grund bid,
effectively concealing it. BA 25-26. The PSA only required BPS
‘make available” the documents and ample evidence supports the
jury verdict that it did so. Wang asks this Court to do exactly what
the Supreme Court refused to do in Badgett, “to expand the
existing duty of good faith to create obligations on the parties in
addition to those contained in the contract — a free-floating duty of
good faith unattached to the underlying legal document.” 116

Whn.2d at 570.
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Wang repeatedly refers in Paragraph 12 as “an express
warranty.” BA 25-26. Wang is confused. Paragraph 12 is titled
“seller’s representations”, and a representation is not a warranty.
Compare BLACK'S LAW DICTIONARY 1725 (9" Ed., Garner, 2009)
with BLACK'S at 1415. Paragraph 13 of the PSA, the “as is” clause,
disclaims any seller representation or warranties except as
specifically included in the agreement, and BPS makes no warranty
in the PSA. Ex. 49/50. Paragraph 13 also includes the only
warranty in the PSA — Wang warranted that she is sufficiently
experienced to rely on her own pre-closing inspections and
investigations: “Buyer represents and warrants to Seller that Buyer
has sufficient experience and expertise such that it is reasonable
for Buyer to rely on its own pre-closing inspections and
investigations.” Id. Wang's warranty of expertise, together with her
prior experience, doubtless influenced the jury in rejecting her claim
of the breach of good faith and fair dealing.

Wang's warranty of experience readily distinguishes this
case from one of Wang'’s lead cases, Leibergesell v. Evans, 93
Wn.2d 881, 884, 613 P.2d 1170 (1980) Defendant persuaded
plaintiff to invest funds with his company in return for a very high

interest rate. The Court held that defendant had a duty to disclose
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to plaintiff that his proposed interest rate was usurious because the
plaintiff was “a widowed schoolteacher with neither expertise in
business nor any knowledge of the concept of usury” who relied on
defendant lender “for investment advise and regarded him as a
financial counselor and guide.” Wang, by contrast, was an
experienced investor who warranted that her experience was
sufficient.

Ironically, Wang relies on Miller v. Othello Packers, Inc., 67
Wn.2d 842, 410 P.2d 33 (1966) (BA 20). Miller holds, “This is
merely another factual appeal. We affirm the trial court on the
authority of Thorndike v. Hesperian Orchards, Inc., 54 Wn.2d
570, 343 P.2d 183 (1959).” 67 Wn.2d at 842. The Miller court also
observed, “[tlhe fact that the parties had a contract does not
prevent the decisive issue from being entirely factual.” /d. at 843.
As in Miller, Wang’s argument about good faith is entirely factual.

4, Wang failed to prove the element of fraudulent

concealment that the structural damage “would

not be disclosed by a careful, reasonable
inspection by purchaser.”

The trial court properly dismissed Wang's claim for
fraudulent concealment on summary judgment. Wang knew there
was potential structural damage. Under well-established case law,

Wang was unable to prove that a careful, reasonable inspection
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would not have disclosed the defect. Alejandre v. Bull, 158 Wn.2d
674, 153 P.3d 864 (2007); Puget Sound Serv. Corp. v. Dalarna
Mgmt. Corp., 51 Wn. App. 209, 752 P.2d 1353, rev. denied, 111
Whn.2d 1007 (1988).

In Alejandre, the purchaser of a home sued the seller for
fraudulently or negligently misrepresenting the condition of the
septic system. Alejandre at 677. The Supreme Court affirmed the
dismissal of the negligent misrepresentation claim under the
economic loss doctrine. But the Court considered the merits of the
plaintiff's fraudulent concealment claim as an exception to the
economic loss rule. The Court noted that the elements of
fraudulent concealment include proof that the defect was unknown

to the purchaser of residential property’ and that the defect would

" The first element of fraudulent concealment is that “the residential
dwelling has a concealed defect.” Alejandre at 659. The Court need
not address Wang's claim of fraudulent concealment because Wang
has not argued that the fraudulent concealment exception to the
economic loss rule applies to the sale of commercial properties. This
Court’s two most recent cases addressing fraudulent concealment
similarly involve the sale of residential property. Nguyen v. Doak
Homes, Inc., 140 Wn. App. 726, 731-33, 167 P.3d 1162 (2007) (home),
Kelsey Lane Homeowners Ass’n v. Kelsey Lane Co., 125 Wn. App.
227, 232, 103 P.3d 1256 (2005) (condominium complex). Both Nguyen
and Kelsey repeat the first element of the fraudulent concealment test
as the presence of a concealed defect in a residential dwelling.
Nguyen, 140 Wn. App. 732; Kelsey, 125 Wn. App. at 232; see also
Alejandre, 159 Wn.2d at 659. Nguyen explains that the fraudulent
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not be disclosed by a careful, reasonable inspection by the
purchaser. /d. at 659. Alejandre affimed dismissal of the
fraudulent concealment claim because an inspection report
disclosed that the inspection was incomplete, and a more thorough
inspection would have discovered the defect. /d. at 659-60.

Iin Dalarna Mgmt. Corp., the plaintiff purchased an
apartment building that turned out to have substantial water leak
problems and sued the seller for fraudulent non-disclosure. (The
economic loss rule was apparently not raised in Dalarna.) This
Court concluded that where an inspection reveals some water
penetration, the buyer must make inquiries of the seller, and that
absent inquiry, “the seller had no duty to affirmatively report its
historical experience with water penetration problems.” Dalarna,
51 Wn. App. at 215.

The Dalarna Court distinguished prior cases of constructive
fraud, noting that those cases have limited constructive fraud to

situations where no evidence of the defect is apparent, an

concealment doctrine “rests on the recognition that in the sale of
residential dwellings, ‘the doctrine of caveat emptor no longer applies . .
.. 140 Wn. App at 731 (quoting Atherton Condo Apartment-Owners
Ass’n Bd. Of Dirs. v. Blume Dev, Co., 115 Wn.2d 506, 523, 799 P.2d
250 (1990)). Wang does not address whether the fraudulent
concealment doctrine provides an (continued) exception to the
economic loss rule, where, as here, the property at issue is commercial.
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approach that “balances the harshness of the former rule of caveat
emptor with the equally undesirable alternative of the courts
standing in loco parentis to parties transacting business.” 51 Wn.
App. at 215, citing, among other cases, Obde v. Schlemeyer, 56
Whn.2d 449, 353 P.2d 672 (1960).

The trial court properly dismissed Wang's claim for
fraudulent concealment because, as in Alejandre and Dalarna,
Wang knew of the potential problem and further inspection would
have disclosed the extent of the problem. Indeed, Wang had far
more notice than the purchasers in Alejandre and Dalarna: the
due diligence material reviewed by Wang disclosed the need to
strip and replace the siding (Ex. 118 at GVA 00131); BPS provided
Wang with the DOM bid, which expressly noted that it does not
include any structural damage repairs, id. at GVA 00193; Wang
knew that BPS made no representation as to the accuracy or
completeness of the information provided, Ex. 102; Wang'’s initial
offer acknowledged “possible damages, as yet undiscovered, to the
structure [of] the building,” Ex. 103 at GVA/JR 00233; Wang’'s own
inspection report by SEBI warned of “indications of possible hidden
damage, and “strongly recommended” more extensive and likely

destructive further investigation before closing, Ex. 110; Wang
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warranted in the PSA that she had “sufficient experience and
expertise such that it is reasonable for Buyer to rely on its own pre-
closing inspections and investigations.” Ex. 49/50 q[ 13.

Wang misplaces her reliance on a potpourri of cases in
which the plaintiff/purchaser could not have discovered the true
facts through a reasonable investigation, or in which
defendant/seller lied to the purchaser in response to direct
questions. Obde v. Schlemeyer, supra, 56 Wn.2d at 453 (“[Alt the
time of the sale of the premises, the condition was clearly latent —
not readily observable upon reasonable inspection.”); lkeda v.
Curtis, 43 Wn.2d 445, 449, 461, 261 P.2d 684 (1953) (plaintiff
purchaser was falsely told that the hotel was primarily occupied by
permanent guests, with only two or three vacancies during the
week filled by transients, without being told that most of the income
of the hotel was derived from renting rooms for prostitution); Sloan
v. Thompson, 128 Wn. App. 776, 115 P.3d 1009 (2005), rev.
denied 157 Wn.2d 1003 (2006) (“The experts in this case testified
that the defective framing of the lower level would not have been
noticeable to a trained eye if covered from view by sheetrock and/or
plywood walls and ceilings.”). Nor is Wang's argument supported

by Boonstra v. Stevens-Norton, Inc., 64 Wn.2d 621, 393 P.2d
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287 (1964), which has nothing to do with fraudulent concealment in

the sale of property.

B. The trial court did not abuse his discretion in admitting
the testimony of Vander Veen, an experienced
commercial real estate broker, on trade usage and
practices in the industry.

Although unmentioned and unargued in Wang’'s brief,
evidentiary rulings are reviewed for abuse of discretion. State v.
Castellanos, 132 Wn.2d 94, 97, 935 P.2d 1353 (1997). The trial
court did not abuse its discretion in admitting the testimony of
Vander Veen as to trade usage and industry practices because,
“[tIrade usage and course of dealing are relevant to interpreting a
contract and determining the contract’'s terms.” Puget Sound Fin.,
L.L.C. v. Unisearch, Inc., 146 Wn.2d 428, 434, 47 P.3d 940
(2002).

Wang’s brief ignores the procedural history of this issue.
Wang moved in limine to exclude or limit Vander Veen'’s testimony
on industry standards. CP 776. The trial court reserved the issue
for trial. CP 978. Before Vander Veen began testifying, Wang
objected to the following testimony, and the trial court ruled as
follows: value of the property, 20 RP 4; testimony excluded, id. at

15; testimony that Wang did not meet her duty of due diligence, id.
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at 4, granted, id. at 15; testimony “as to the meaning of due
diligence disclosures and the SEBI inspection report,” id. at 4,
granted as to testimony about what Wang would have learned from
her inspector, id. at 15-16; opinion testimony that the problems with
the building were fully disclosed, id. at 4, denied, Vander Veen may
testify why there was full disclosure, id. at 16; testimony about the
meaning of the “as is” term of the contract, id. at 4, denied to the
extent that Vander Veen may discuss the purpose of the “as is”
clause, id. at 16; testimony that Plager breached his duty of care,
id. at 4-5, granted, id. at 16; testimony about customs and usage in
the industry, id. at 5, denied to the extent that Vander Veen may
testify about the CBA form agreement and how it is designed to
operate, id. at 15.

Turning to Wang's specific objections to Vander Veen’s
testimony, Wang argues that evidence of industry custom and
usage regarding the terms “deliver’ and “make available” was
irrelevant and contradicted the trial court’s definition of these terms.
BA 31. Although she does not specify any testimony, Wang is
apparently referring to testimony at 20 RP 32-33 and 68. BA 17-18.

Vander Veen’s testimony at 20 RP 32-33 is clearly testimony of

industry practice, which is admissible to aid in interpreting the
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contract. Vander Veen's testimony at 20 RP 68 responds to
Wang's cross-examination that, “[s]o it's your belief that the words
‘make available’ mean the same thing as the word ‘delivered’?”
Vander Veen testified that was the standard in the industry and that
the representation in Paragraph 12 (b) of the PSA must be read
together with the preamble. /d. at 68-70. The trial court did not
abuse his discretion in permitting Wang's own attorney to
vigorously cross-examine Vander Veen.

Wang complains that Vander Veen testified that BPS had
met any “duty of care.” BA 31. Wang did not argue that Vander
Veen should not be permitted to testify that BPS met its duty of
care, but only that Wang and Plager did not meet their duty of care.
20 RP 4-5. Moreover, Wang's counsel cross-examined Vander
Veen about his opinion of BPS's duty to disclose documents,
whether the documents were made fully available to Wang, and
Vander Veen responded hypothetically to cross-examination that it
would not be “right” if Wayman told Plager that there were no other
reports or surveys regarding the condition of the building. 20 RP
65-66, 73, 75. Following this cross-examination, Kidder Mathews’
attorney asked Vander Veen on redirect whether the documents in

Wayman'’s office were made available and whether that complied
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with Paragraphs 5a and 12(b) of the contract, and Vander Veen
testified that it did. 20 RP 112-113. Wang failed to object that
Vander Veen'’s opinion was inadmissible.

Wang also objects to Vander Veen's testimony at 20 RP
115, BA 32, but the testimony clearly deals with customary

practices in the industry. There was no abuse of discretion.

C. The trial court correctly refused to instruct the jury on
the language of RCW 18.86.090 and .100, which was
unnecessary and would have confused or misled the

jury.

Wang makes a cursory argument that the trial court should
have instructed the jury on the provisions of RCW 18.86.090 and
.100 regarding liability of a principal for the act, error or omission of
an agent in a real estate transaction and limiting imputed
knowledge or notice to the principal. BA 32-33. Neither party has
apparently located any case that interprets these two statutes.
Wang’s skeletal argument is inadequate to show error.®

RCW 18.86.090 and .100 were part of a package of changes
intended to clarify the law on the duties and responsibilities of real

estate agents. House Bill Report, 2 EHB 1659 (1996) (copy

® Moreover, to the extent that Wang might elaborate on this argument in
her Reply Brief, BPS would have no opportunity to respond.
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attached as Appendix C). The Report explains that the bill was
intended to clarify the law on vicarious liability and imputed
knowledge for the benefit of consumers:
Most buyers and sellers have no knowledge about the
notions of vicarious liability and imputed knowledge. They
do not know that the buyer or the seller could be responsible
for what the agency says or does, including an agent
misrepresentation.
The language of the statutes reflects this legislative intent. RCW
18.86.090, titled “Vicarious liability,” limits the liability of a principal
for “an act, error, or omission by an agent’ unless the principal
“participated in or authorized the act, error or omission . ...” On its
face, Section .090 does not help Wang, because BPS never sought
to impose liability on Wang for the actions of her agent, Plager.
Section .090 might have benefited BPS, but Wang was not
prejudiced by the failure to give an instruction favorable to BPS.
RCW 18.86.100(1) limits the imputed knowledge doctrine:
“Unless otherwise agreed to in writing, a principal does not have
knowledge or notice of any facts known by an agent or subagent of
the principal that are not actually known by the principal.” It was

unnecessary to instruct the jury on § 100 because this case does

not turn on imputed knowledge.
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Wang’s burden was to prove that BPS breached the PSA by
failing to perform BPS’s duties under Paragraphs 5a and 12, or
breaching the covenant of good faith and fair dealing. Instruction 9,
11, 16, CP 1023, 1025, 1030. The dispute in the case was whether
BPS “made available” documents under Paragraph 5a, and either
delivered or made available all material documents relating to the
condition of the property under Paragraph 12. BPS either complied
with the contract or not; imputed knowledge was neither an element
nor relevant to BPS’s performance of its duties. The trial court
explained why the instruction was unnecessary (27 RP 41):

| concluded that | didn’t need to give the instruction because

it was a breach of contract issue, and BPS either did or did

not perform under the contract. And it really doesn’t matter
who did what. [f It didn't happen, it's BPS’s fault.

The parties dealt with one another exclusively through their
real estate agents. The Chisholms, principals of BPS, never met or
spoke with either Wang or Plager prior to litigation. 20 RP 178.
Wang never spoke to Rosauer. 21 RP 136-37. “All the transaction,
| go through the agents.” 21 RP 137. The PSA itself identifies
Plager as Wang’s agent and Rosauer as BPS's agent. Ex. 49/50 |
19. In order to deliver the due diligence documents to Wang,

Rosauer delivered them to Plager, not to Wang. Ex. 52. Rosauer
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scheduled Wang’s property inspection with Plager, not with Wang.
Ex. 53. When Wang wanted more profit and loss statements, she
asked Plager, who asked Wayman, who responded to Plager. Ex.
58. When Wang waived both the feasibility contingency and the
financing contingency, she addressed the waiver to the Chisholms
in care of Rosauer, and gave the waiver to Plager, who sent it to
Rosauer. Ex. 61.

In short, both BPS and Wang dealt exclusively through their
agents. It is absurd to argue, as Wang does, that none of the acts
of the agents were acts of the principals, or that none of the
notifications under the contract should be imputed to the principals
because they were conducted through the agents.

The RESTATEMENT (THIRD) OF AGENCY § 5.01(1) and (3)
(2006) distinguishes between “notification,” which is a manifestation
affecting legal rights and duties (such as contract compliance as in
this case), and “notice of a fact” which has to do with knowledge of
the fact:

(1) A notification is a manifestation that is made in the
form required by agreement among parties or by applicable
law, or in a reasonable manner in the absence of an
agreement or an applicable law, with the intention of
affecting the legal rights and duties of the notifier in relation

to rights and duties of persons to whom the notification is
given.
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(2) A notification given to or by an agent is effective
as notification to or by the principal as stated in § 5.02.°

(3) A person has notice of a fact if the person knows
the fact, has reason to know the fact, has received an
effective notification of the fact, or should know the fact to
fulfill a duty owed to another person.

(4) Notice of a fact that an agent knows or has reason
to know is imputed to the principal as stated in §§ 5.03 and
5.04.

Comment c to § 501 states that, “Notification’ is a narrower term
than ‘notice.”” The comment continues, “In all cases, however, a
person who gives a notification intends by so doing to affect that
person's legal relations with persons to whom the notification is
given....”

The Rules of Evidence incorporate a similar distinction.
Statements “in issue” or “verbal acts” are not considered hearsay
because they have independent legal significance. 5B K. Teglund,
Wash. Prac. Evidence § 801.10 (5™ Ed. 2007). Teglund gives as
examples statements showing the formation and rescission of a

contract as “verbal acts.” /d. Similarly, here the issue is not notice

® Section 5.02(1) provides:

A notification given to an agent is effective as notice to the principal if
the agent has actual or apparent authority to receive the notification,
unless the person who gives the notification knows or has reason to
know that the agent is acting adversely to the principal as stated in §
5.04.
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to the parties, but the verbal act or manifestation of complying with
contract terms.

The Court should hold that “notification” as defined in the
THIRD RESTATEMENT is distinct from the imputation of knowledge
and notice limited by RCW 18.86.100, and remains valid after the
adoption of the statute. The Legislature provided that the Act
superseded only “the duties of the parties under the common law”,
providing that, “the common law continues to apply to the parties in
all other respects.” RCW 18.86.110. The Legislature could not
have intended the absurd result that the statute effectively
prevented principals from conducting a real estate transaction
through their agents. The trial court correctly refused to instruct the
jury on sections .090 and .100.

Moreover, plaintiffs’ proposed instruction 31A would have
been confusing and misleading because it refers to liability of the
principal for any act, error or omission by the agent. CP 994 (BA
App. D). A trial court is under no obligation to give a misleading
instruction. State v. Crittenden, 146 Wn. App. 361, 189 P.3d 849
(2008), review denied, 165 Wn.2d 1042 (2009). Since BPS was
not claiming liability against Wang, the instruction would have been

confusing. To the extent that the instruction could be interpreted to
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mean that none of Plager's acts were the acts of Wang, the
instruction is clearly incorrect because Wang certainly acted
through Plager.

It was harmless to refuse the instruction because it provided
that Wang would be liable for Plager’'s acts, errors, or omissions if
she “participated in or authorized the act, error or omission . . . .”
Id. In fact, Wang did participate in or authorize most, if not all, of
Plager's dealings with Rosauer and Wayman. 21 RP 61, 70-71,
73-74, 77-78, 80-81, 100, 101-02, 104-05, 120-21, 123, 133, 139.

Wang argues that the trial court’s instruction 6 prejudiced her
by allowing BPS to argue that anything Plager knew was imputed to
Wang. BA 33. Wang is confused. Instruction 6 refers only to
corporations, specifically to Mountlake Investment, LLC, the
corporation to which Wang assigned her interest in the PSA, and
defendant BPS. CP 1020, BA App. B. Wang is not a corporation
and this instruction could not be used against her. The record is
unclear on when Wang formed Mountlake investment and assigned
her interest to it, but Wang was indisputably the buyer under the
PSA and Wang, not Mountlake Investment, and Wang not
Mountlake Investment, waived the feasibility and finance

contingencies. Ex. 61. The entire issue over Plager's acts,
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omissions and knowledge predates the waiver. Accordingly,
Instruction 6 does not even apply to Wang, and there is no
evidence that Plager was ever Mountlake Investment’'s agent. The
instruction correctly states the law as to corporations and did not
prejudice Wang."°

Finally, Wang was not prejudiced by the Court’s refusal to
give Wang's proposed instruction 11, which would have told the
jury that Wayman was an agent of BPS, that his acts or omissions
were acts or omissions of BPS, and that Wayman’s knowledge was
imputed to BPS. CP 930, BA App. C. The trial court’s instruction 6

conveyed the same message to the jury.

D. The trial court did not abuse his discretion by
instructing the jury that he had dismissed all negligent
representation claims from the case.

A trial court has broad discretion in selecting the exact
wording or language of jury instructions, so long as the instructions
correctly state the law and allow each party to argue its case.
State v. Rosul, 95 Wn. App. 175, 187, 974 P.2d 916, rev. denied,

187, 139 Wn.2d 1006 (1999); Janson v. North Valley Hosp., 93

' Wang complains that BPS’s counsel argued imputed knowledge based
on Instruction 6. BA 33. But the jury was instructed in this case, as in
virtually every jury case, to disregard the lawyer's arguments that are
not supported by the law in the judge’s instructions. CP 1014.
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Wn. App. 892, 904, 971 P.2d 67 (1999). The trial court’s instruction
that it had dismissed the negligent representation claims as well as
the claims against Rosauer's wife and Rose Chisholm correctly
stated the law and were within the judge’s broad discretion. They
were certainly no more a comment on the evidence than the
instructions approved in Smith v. Behr Process Corp., 113 Wn.
App. 306, 335, 54 P.3d 665 (2002) and Hill v. Cox, 110 Wn. App.

394, 408-09, 41 P.3d, 495 rev. denied, 147 Wn.2d 1024 (2002).

E. The trial court properly awarded attorney fees at trial
and this Court should award fees on appeal.

Wang makes a one sentence argument against the award of
attorney fees to BPS and the Chisholms, limited to ten words —
“‘including the Chisholms, who were not parties to the contract . . . .”
BA 36. There are circumstances under which one not a party to a
contract may recover attorney fees and they are discussed in the
Findings of Fact and Conclusions of Law supporting the attorney
fee award. CP 1213-24. The Court should give no further
consideration to Wang’s argument, since she has neither made an
argument nor assigned error to any findings of fact regarding

attorney fees.
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This Court should award fees to BPS and the Chisholms on
appeal. Hwang v. McMahill, 103 Wn. App. 945, 954, 15 P.3d 172
(2000), rev. denied, 144 Wn.2d 1011 (2001) (“A party is entitled to
attorney fees on appeal if a contract, statute, or recognized ground
of equity permits recovery of attorney fees at trial and the party is
the substantially prevailing party.”)

CONCLUSION

For all of these reasons, the Court should affirm the

judgment of the trial court and award attorney fees to BPS and the

Chisholms on appeal.

RESPECTFULLY SUBMITTED this ?0 day of August,
2009.

WIGGINS & MASTERS, p.L.L.C

Charles K. Wiggins, WSBA 6948
241 Madison Avenue North
Bainbridge Is, WA 98110

(206) 780-5033
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CERTIFICATE OF SERVICE BY MAIL
| certify that | mailed, or caused to be mailed, a copy of the
foregoing BRIEF OF RESPONDENT postage prepaid, via U.S. mail
on the 2_0 day of August 2009, to the following counsel of record at

the following addresses:

Catherine W. Smith

Edwards Sieh Smith & Goodfriend PS
1109 First Avenue Suite 500

Seattle, WA 98101-2988

v\} =
FR

Charles K. Wiggins, W 6948

Counsel for Respondent

[Pt

45



WE/BSSZRBE  14d:42

42545, 196 LEIBSOHN AND CrivPaNY PAGE @2/18

o : Leibeohn & Cempary ' ) Copyright 1828 - 2008
)"!Lelbsohn & Company 40 Lake Ssllevue Drive, Suite 270 Commercial Srokers Associalion CBY
Bellevue, WA 98005
Phone: (425) 455-1777 CBA FormPS_1A
Fax: (425) 455-2198 Plrchass & Sis Agrasmert
Page 16113

COMMERCIAL & INVESTHENT REAL ESTATE

PURCHASE & SALE AGREEMENT
This ans besn prepered for submission fo your atiomey for visw and sppvovel prior fa
slgﬂln?. No nprus-mwnn 15 made by llicenses 84 fo ils 3uffic/ency or lax consaquentns
CBA Ten Di indicatad by sifke. Now text inserted Indicaind by sman caphal ishars,

Reference Date: ana 9, 2008

Shuehin Weng ("Buyer”) agrees {o buy and Business Plans & Strategles, Inc. ("Seller”) agrees fo sell, on the following -

terms, the commercial real estate and all improvements thereon (collectively, the "Property”) commonly knéwn as 6405

. Building: 8405 SW 218" St in the City of Mount Laks Terrace, Snohomish County, Washington, legally described on
attached Exhiblt A. The Reference Date above is intended to be used to reference this Agreement, and is not the date

of "Mutual Acceptance.” Mutual Acceptance is defined in Section 23 below.

1. PURCHASE PRICE. The totst purchase price is .
payable as follows (check only one): FOLR MiLL (oAv Two LA DACD Tw C""TY Ave - 2‘—(4;‘ "
T ourl I ( : -
[J Al cash at closing with no financing cormngen?:'y > DortAls (“ 4 st ooo. "’Z’_) / .5 w
Gltelot

All cash at closing contingent on new financing in adcordanca_a with the Financing Addendum (attach CBA

Form PS_FIN).
C] $___ /| . % of the purchase price in cash at closing with the bajance of the purchase price pald as
follows (chack ane or both, as applicable). [] Buyer's assumption of the outstanding principal balance as of

the Closing Dats of a first lien nole and deed of trust (¢r morigage), or real estate contract, in accordance with the -
Financing Addendum (attach CBA Form PS-Fin); [J Buyer's defivery at closing of a prom;ssoly note for the
balence of the purchase price, secured by a deed of trust encumbering the Property, in al:cordance\wﬂh the

Financing Addendum (attach CBA Form PS-Fln ).

[J other, ____.
2. EARNEST MONEY. The eamest money in the amount of $200,000,00 (Two Hundred Thousand) shall be in the
form of ] Cash [X] Personsl check [_] Promissory note (attached CBA Form EMN) [} Other:

The earnest money shall be held by [ Salling Licensee  {X) Closing Agent.
Buyer shall deliver the earnest money no later than:

X} 5 days after Mutual Acceptance.
] On the last day of the Feasibility Peried defined in Section 5 below.

[ Other:
Selling Licenses may, hawever, transfer the eatnest money to Closing Agent.

If the earnest money is to be held by Selling Licensee and is over $10,000, it shall be deposited to: [ ] Selling

Licensee's pooled trust account (with interest paid to the Stste Treasurer) [] A separate interest bearing trust
account in Selling Licenses's name. The interest, if any, shall be credited at closmg to Buyer. If this sale fails to

close, whoever is entitled to the earnest money is entitled to intersst.

Seliing Licenses shall deposit any check to be held by Selling chensee within 3 days after receipt or Mutual

Acceptance, whichever occurs later. Buyer agrees to pay financing and purchase costs incurred by Buyer. Unfess

otherwise provided in this Agreement, the earnest money shall be applicable to the purchase price.

3. EXHIBITS AND ADDENDA, The following Exhibits and Addenda are made a part of this Agreement:

X Exhibit A - Legal Description
[[] Eamest Money Promissory Note, CBA Form EMN

g,i) \ Date é/Q!DL Seller /\/\ D?!a 6 -{ 6.”06

Date - Dets

INITIALS:  Buyer
- Buyer

Appendix A
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COMMERCIAL & INVESTMENT REAL ESTATE
PURGHASE & SALE AGREEMENT
(CONTINUED)

Promissery Note, LPB Form No. 28A/CBA Form N1-A
Short-Form Deed of Trust, LPB Form No. 20
Deed of Trust Rider, CBA Form DTR

Utility Charges Addendum, CBA Form UA
FIRPTA Cetrtification, CBA Form 22E
Assignment and Assumption, CBA Form PS-AS
Addendum/Amendment, CBA Form PSA
Back-Up Addendum, CBA Form BU-A -
Vacant Land Addendum, CBA Form VLA
Financing Addendum, CBA Form PS_Fin
Tenant Estoppel.Certificate, CBA PS_Tec

Other ___

OOXOOROOOOO0

SELLER'S UNDERLYING FINANCING. Unless Buyer {s assuming Seller's underlying financing, Seller shall be
responsible for confirming the existing underlying financing is not subject to any "lock out" or similar covenants
which would prevent the lender's lien from being released at closing, If Seller is required o substitute securities
for the Property as collateral for the underlying financing (knewn as "defeasance”), then the partles shall close the
transaction in accordance with the three-day closing process required by the servicer of Seller's underlying
financing and as described generally below. Prior lo the end of the Feasibility Period described in Section §
below, Seller shall engage a defeasence coordinator and shall provide Buyer with sn outline of the three-day
closing process required by the documents evidencing Sefler's underlying financing. Notwithetanding anything to
tha contrary In Section 7 below, the date of closing shall be Day Three, which shal} be the date possession of the
Property is delivered to Buyer and risk of loss passes to Buyer. However, Buyer shall recelve a credit at Clesing
for the intersst which accrued from Day Two until Clesing on the amount funded on Day Two.

a. Day One. Seller shall cause its defeasance coordinator to set up a conference call involving Seller, Seller's
attorney, Buyer, Buyer's lender, Buyer's attorney, and Closing Agent to confirm that all conditions for funding the
purchase of the Property on Day Two other than Seller's performance have been satisfied. Buyer shall cause its
lender and attorney-to partticipate in this call, Buyer shall be in materal breach if its lender does not assure Seller
that conditions sre satisfied for funding on Day Two. .

b. Day Tweo. Buyer and Seller shall execute and deliver to Closing Agent all decuments and funds necessary to
close the sale of the Property including documents necessary to release the Property from the llen securing the
underlying financing, and the balance of the purchase price. This means Buyer must arrange with its lender to
fund the loan on the day before the lien of the underdying financing Is released and the dpy before Buyer's

lender's lien is recorded.

c. Day Three. After receiving confirmatian of delivery to an intermediary of the securities being used to defease
the Property, Closing Agent shall disburse that portion of the funds deposited into escrow which are necessary to
purchese the securities. After recsiving confirmation of the purchase of the securities, Closing Agant will record
the deed and reconveyance documents in accordatice with the closing instruction leftter from the servicer for
Seller’s underlying financing, and disburse the remaining closing proceeds in accordance with Closing Agent's

settlement statement, :

FEASIBILITY CONTINGERCY. This Agreement shall terminate and Buyer shall receive a refund of the earnest
money unless Buyer gives written notics to Seller within-45-d=y=" (30 days if not filled in) of Mulual Acceptance
stating that Buyer is sstisfied, in Buyer's sole discretion, concerning all aspects of the Property, including its
physical condition; the presence of or absence of any hazardeus subsetances; tha contracts and ipazes affecting
the property; the potential financial petformance of the Property; the aveilability of government permits and

Buyor, Date Saller Date
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COMMERCIAL & INVESTMENT REAL ESTATE

PURCHASE & SALE AGREEMENT
{CONTINUED)

approvals; and the feasibility of the Property for Buyer's intended purpase. If such notice is timely given, the
feasibility contingency stated in this Section 5 shall be deemned to be satisfied. As ueed in this Agreement, the
term "Feasibilty Porlod” shall mean the period beginning upon Mutual Acceptance and ending upon the
satisfaction or walver of the feasibility contingency. ,

a, Books, Records, Leasss, Agreaments. Sefler shall make available for inspection by Buyer and its agents
within 5 days (2 days if not filled in) after Mutual Acceptance all documents in Seller's possession or control
relating to the ownership, operation, renovation or development of the Propsrty, excluding appraisals or other
staternents of value, and including: statements for real estate taxes, essessments, and utilities; property
management agreements, service conbrocts, and agreements with professionals or consultants; leeses of
personal property or fixtures; leases or other agreements relating to ocaupancy of all or & portion of the Property
and a suite-by-suite schadule of tenants, rents, prepaid rents, deposits and fees; plans, specifications, permits,
applications, drawings, surveys, studies and maintenance records; and accounting records and sudit reports,
Buyer shall determine within the feasibility perlod stated in the preceding introductory paragraph whether it wishes
and is gble to assume, as of closing, some or sli of the foregoing leases, contracts, and agreements which have
terms extending beyond closing. Buyer shall be solely responsible for obtaining any required consents ta such
assumption and the payment of any assumption fees. Seller shall cooperate with Buyer's efforts to receive any
such consents but shall not be required to incur any out-of-pocket expenses or liability in doing se, Seller shall
transfer the leases, contracts and agreements as provided in Section 17 of this Agreement. Seller shall remain
responglble for eny leases, contracts or agreements which Buyer does not assume including any termination fees

or penalties.
b. Access. Seller shall permit Buyer and its agents, at Buyer's sole expense and risk to enter the Property at
reasonabla times subject to the rights of and after legal notice to tenants, ta conduct inspections concerning the
Property and improvements, including without limitatien, the structural condition of improvements, hazardous
materials, pest infestation, soils conditions, sensitive areas, wetlands, or other matters affecting the feasibilily of
the Properly for Buyer's intended use. Buyer shall schedule any eniry onto the Property with Seller in advance
and shall comply with Seller's reasonable requirements including those relating to security, confidentiality, and
disruption of Sefler's tenants. Buyer shall not perform any invasive testing including envirenmental inspections
beyond a phase ] @ssessment or contact the tenants without obtaining the Seller's prior written consent, which
shall not be unreasonably withheld. Buyer shall restore the Properly and improvements to the same condition
they were in prior to inspaction. Buyer shall be solely responsible for all costs of its inspections and feasibility
analysis and has no authority to bind the Praperly for purposes of statutory liens. Buyer agrees to indemnify and
defend Seller from all liens, costs, claims, and expenses, including attomeys' and experts’ fees, arising fram or

-~~~
—"
0
relating to entry onto or inspection of the Property by Buyer and its agents. This agreement to indemnify and \W/ |
(ZD
=L
(Va}

defend Seller shall survive closing. Buyer may continue to snter the Property in accordance with the foregoing
terms and conditions after removal or satisfaction of the feasibility contingency only for the purpose of leasing or
to satisfy conditions of financing.

8. TITLE INSURANCE. .
a. Title Reporn. Saller authorizes Buyer, its Lender, Listing Agent, Selling Licensee and Closing Agenl, at
Seller's expense, to apply for and deliver to Buyera [ ] standard [X] extended (standard, if not completed)
caverage owner's policy of titie insurance. If an extended coverage owner's policy Is specified, Buyer shall pay the
Incremsed costs associated with that policy including the excess premlum over that charged for a standard -
coverage policy, and the cost of any survey required by the title insurer. The tifle report shail be Issued by
Chicago Title (Seller's cholce, if not compieted). .
b. Permlited Exceptlons. Buyer shall notify Seller of any objectionable matters in the title repert or any

supplemental report within the earlier of: 43)-twenty-t28} days after mutual acceptancs of this Agreement; or (2)
the expiration of the Feasibllity Period. This Agreement shall terminate and Buyer shall recelve a refund of the

earnest money, less any costs advanced or committed for Buyer, unless within five (5) days of Buyer’s notice of s
NITIALS: Buyer _ 224 - pate__ 5/ 4/ o selier Date 6 S Acé'

Buyer, Dats . —.Beller ! Dale
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COMMERCIAL & INVESTMENT REAL ESTATE

PURCHASE & SALE AGREEMENT
(CONTINUED)

such objections (1) Seller agreas to remove all objectionable provisions or (2) Buyer nolifies Seller that Buyer

walves any objections which Seller does nct agree to remove. If any new title matters are disclosed in a
supplemental title report, then the precading termination, objection and waiver provisions shall apply to tha new

tittle matters except that Buyer's notice of objections must be delivered within five (5) days of defivery of the
supplemental report and Sellers response or Buyer's waiver must be delivered within two (2) days of Buyer's

notice of objections. The ciosing date shall be extended to the extent necessary to permit time for these natices.

Buyer shall not be required to object to any mortgage or deed-of trust liens, or the statutory lien for real property

taxes, and the same shall not be deemed to be Permitlted Exceptions; provided that the lien securing any

financing which Buyer has agreed to assume shall be a Permilted Exception. Except for the foregeing, those

provigions not objected to or for which Buyer waived its objections shall be referred to collectively as the

*Permitted Exceptions.” Sellet shall cooperate with Buyer and the title company to clear objsctionable title

matters but shall not be required to incur any out-cf-pocket expenses or liability- other than payment of monetary
encumbrances not assumed by Buyer and proration of real property taxes, and Ssiler shall provide an owner's

affidavit comtaining the information and reasanable covenants requestad by the fitle company. The title policy shall

contain no exceptions other than the General Exclusions and Exceptions commen to such form of policy and the < ,,S‘ w,
Permitted Exceptions.  PAULA AAAMS ~ CHICAGO TITLE belL€Evug 06154/ €/,

) aY)

7. CLOSING OF BALE. This sale shall be closed on.ogba 'l‘;‘.’,.-.-:;u.u'n_:,c.n ra-efiordh -oi-He-Faasabilih
i j . {"closing”) by Chicags Title ("Closing Agent”) (Seller shall select the Closing
Agent, if not completed). Buyer and Seller shall deposit with Closing Agent by Noon on the scheduled closing
date all instruments and monies required to complete the purchase in accordance with this Agreement. "Closing*
shall be deemed to have occurred when tha deed is recorded and the sale proceeds are avallabie to Seller. Time
is of the essence in the performance of this Agreement.  Sale proceeds shall be considered available to Seller
notwithstanding they may not be disbursed to Seller untll the first business day following closing. Notwithstanding
the foregoing, if Seller's underlying financing requires that it be defeased and may not be paid off, then clesing
shall be conducted in atcordance with the three-day closing process described in Section 4 above. This
Agreement is intended to constitute escrow instructions fo Closing Agent. Buyer and Seller will provide any
supplemental instructions requested by Closing Agent provided the same are consistent with this Agreement.

CLOSING COSTS AND PRORATIONS, Seller shall dellver an updated rent roil to Closing Agent not later than
two (2) days before the scheduled closing date in the form required by Section 5(a) and any other information
reasonably requested by Closing Agent to allow Closing Agent to prepare a settlement statement for closing.
Seller certifies that the information contained In the rent rall is correct as of the date submitted. Seller shall pay
the premium for the owner's stsndard coverage title policy. Buyer shall pay the excess premium aftributable to
any extended coverage or endorsements requested by Buyer,-and the cost of any survey required in connection
with the same. Seller and Buyer shall each pay one-half of the escrow fees. Real estate exclse taxes shall be
paid by the party who bears primery responsibility for payment under the applicable statute. or code, which is
“typically Seller. Real and personal property taxes and assessments payable in the year of closing; collected rents
_on any existing tenancies; imerest; utilities: and othsr operating expenses shall be pro-rated as of closing. if
tenants pay any of the foregoing expenses directly, then Closing Agent shall only pro rate those expenses paid by
Seller. Buyer shall pay to Seller at closing an additional sum equal to any ulllity deposits or mortgege reserves for
assumed financing for which Buyer receives the benefit efter closing. Buyer shall pay all costs of finansing
including the premium for the lender's title policy. If the Property was taxed under a deferred classification prior 1o
ciosing, then Seller shall pay all taxes, interest, panpalties, deferred. taxes or similar items which result fiom
removal of the Property from the deferred classification. At closing, all refundable deposits on tenancies shall be
credited to Buyer or delivered to Buyer for deposit in a trust account if required by state or local law. Buyer shall
pay all sales or use tax applicable to the transfer of personal property Included in the sale, ‘
a. Unpald Utllity Charges. Buyer and Seller [J] WAIVE [X] DO NOT WAIVE the right to have the Closing
Agent disburse closing funds necessary to satisfy unpalid utility charges affecting the Property pursusnt ta RCW

W, Date é/ q/ ob seer_ T L Date 6-l S-66

Dute ' Seller Dete
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PURCHASE & SALE AGREEMENT
- {CONTINUED) -

80.80. if "do not waive" Is checked, then attach CBA Fortm UA ('Utility Charges” Addendum). if neither box is

¢hecked, then the "do not waive" optien applies,

8. POST-CLOSING ADJUSTMENTS, COLLECTIONS, AND PAYMENTS. After closing, Buyer and Seller shal
reconclle the actual amount of reverues or liabilities upon receipt or payment fhereof to the extent those items
were prorated or credited at closing based upon estimates. Any bills or invoices recelved by Buyer after closing

which relate to services rendered or goods delivered to the Seller or the Property prier to closing shall be paid by

Seller upon presentation of such bill or Invoice, At Buyer's option, Buyer may pay such bill or invoice and be
reimbursed the amount pald plus interest at the rate of 12% per annum beginning fiteen (15) days from the date .
of Buyer's written demand to Seller for reimbursement until such reimbursement is made. Notwithstanding the
foregoing, if tenants pay certain expenses based on estimates subject to a post-closing reconciliation to the actual
amount of thoze expenses, then Buyer shall be entitled to any surplus and shall be liable for any credit resulting
from the reconciliaion. Rents collected from each tenant after closing shall be applied first to rentals due most
recently from such tenant for the penod after closing; and the balance shall be applied for the benefit of Seller for
delinquent rentals owed for a period prior to closing. The amounts applied for the benefit of Seller shall be tumed
over by Buyer to Seller promptly after receipt. Seller shall be entitled to pursue any lawful methods of collection of
definquent rents but shall have no right to svict tenants sfter closing.

10. OPERATIONS PRIOR TO CLOSING. Prior to closing, Seller shall continue to operate the Property in the
ordinary course of its business and maintain the Property in the same ar better condition than as existing on the
date of Mutual Acceptance, but shall not be required to repair material damage from casually except as otherwise
provided in this Agreement. Afler the Feasibiilty’ ‘Period, Seller shall not enter into or modify existing rentsl
agreements or jeases (except that Seller may enter into, medify, extend, renew or terminate residential rental
agreements or residential leases in the ordinary course of its business), service contracts, or other agreements
affecting the Property which have terms extending beyond closing without first obtaining Buyer's consent, which
shall not be unreasonably withheld.

11. POSSESSION. Buyer shall be entifled to possession [X} on closing [ _____ (on clesing, i not completed),
Buyer shall accept possession subject to all tenancies disciosed to Buyer during the Feasibility Period. Prior to
closing, Seller shall remove all persenal property not mcluded in the sale and not owned by existing tenants, and
deliver the Property in "broom clean" condition.

12. SELLER'S REPRESENTATIONS. Except as disclosed to or known.by Buyer prior to the satisfaction or walver of
the feasibillty contingency stated In Section 5 above, including in the books, records and documents made
available to Buyer, or in the litle report er any supplamental report or documents referenced therein, Seller
represents to Buyer that, {o the best of Sellers actual knowledge, each of tha following selected parsgraphs is
true as of the date hereof (select those which apply):

X a. Seller Is authorized to enter into the Agreement, to seil the Property, and to perform its obligations under
the Agresment;

b. The books, records, leases, agreements and other items defivered to Buyer pursuant to this Agreement
comprise sll material documents in Seller's possession or control regarding the operation and condition of
the Property;

c. Seller has not received any written notices that the Property or the business eonducted thereon violate any
applicable laws, regulations, codes and ordinances;

d. Seller has all certificates of occupancy, permits, and other govemmental consents necessary to own and
operate the Property for its current use;

e. There is no pending or threatened Iitigation which would adversely affect the Property or Buyer's
ownership thereof after closing;

INITWLS: Buyer __ S, WJ . Date é/‘i/ ob  seper oo &6 AS-06

Buyer Dgle Seller ___Data
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(CONTINUED)

[X] £ There is no pending or threstened condemnatioh or similar proceedings affecting the Property, and the
Property is not within the boundaries of any planned or authorized local improvement district;

X}  g. Seller has paid (except to the extent prorated at closing) all local, state and federal taxes (other than real
and personal property texes and azsessments described in Section 8 above) attributabla to the period prior
to clesing which, if not paid, could constitute a lien on Preperty (including any perscnal property), or for
which Buyéer may be held llable after closing;

h. Ssller is not. sware of any concealed material defects in the Property except as disclosed to Buyer in
writing during the Feasibility Period;

X i. There are no Hazardous Substances (as defined below) currently Iocated In, on, or under the Property in a
menner or quantity that presently viclates any Environmental Law (as deflned below); there are no
underground storage.tanks located on the Property; and there is no pending or threatened investigation or
remedial- action by any governmental agency regarding the release of Hazardous Substances or the
viotation of Environmental Law at the Property. As used herein, the term "Hazardous Substances” shall
mean any substance or material now or hereafter defined or regulated as a hazardous substance,
hszardous waste, toxic substance, poliutant, or contaminant under any federal, stats, or locai law,
regulation, or ordinance governing any substance thet could cause actual or suspected harm to human
health or the environment ("Environmental Law"). The term "Hazardous Substances” specifically includes,
but Is not limited to, petroleum, petroleum by-products, and asbestos, )

I prior to closing Seller or Buyer discovers any information which would cause any of the representations initialed

above to be false if the same wera deemed made as of the date of such discovery, then the party discovering the

same shall promptly notify the other party In writing. If the newly-discovered Information will result in costs or

Ilability to Buyer in excess of five percent (5%) of the purchase price, or will materially adversely affect Buyer's

_ intended use of the Property, then Buyer shall have the right to terminate the Agreement and receive a refund of
its earnest monsy provided Buyer elects to do so within five (5) days of discovering or regelving written notice of
the new information. Nothing in this paragraph shall prevent Buyer from pursuing its remedies against Seller if

Seller had actual knowledge of the newly-discovered Informatien such that a representation provided for above

was false, .
13. AB.IB. Except for those representations and warranties specifically included In this Agreement: () Seller makes
no representetions or warranties regarding the Property; (if) Seller heraby disclalms, and Buyer hereby waives,
any and all representations or warranties of any kind, express or implied, conceming the Property or any portion
thereof, as to its condition, value, compliance with.laws, status of permils or approvals, existence or absence of
hazardous material on site, occupancy rate or any other matter of simfiar or dissimilar nature relating in any way
to the Property, including the wamantles of fitness of a particular purpose, tenantability, habitabilty and use; (ill)
Buyer otherwise takes the Property *AS IS:" and (iv) Buyer represents and warrants to Seller that Buyer has
sufficient experience and expertise such that it is reasenable for Buysr to rely of its own pre-closing inspections

and investigations. '

14, PERSONAL PROPERTY.,
a. This sale includes eli right, title and interest of Seller to the following fangible personal property: [X None
[] That portion of the personal property located on and used in connection with the Property, which Seller will
iternize In an Addendum to be attached to this Agreement within ten (10) days of Mutual Acceptance (None, If not
completed). The value assigned to the perscnal property sheail be $ (if not completed, the County-assessed
value if avaifable, and If not avallable, the fair market value determined by an appraiser selected by the Listing
Agent and Salling Licensee). Seller warrants title to, but not the condition of, the personal property and shall

convey it by bill of sale.
b. In addition to the |eases, contracts and agreements assumed by Buyer pursuant to Section 5a above, this
sale includes sl right, title and interest of Seller to the following intangibie property now or hereafter existing with

INITIALS:  Buyer $.J, Date 6/?]% Seter___ T Dste 06 - S’OG

Buyer Dats Seller : Dale
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COMMERCIAL & INVESTMENT REAL ESTATE

PURCHASE & SALE AGREEMENT
{CONTINUED)

respect to the Proparty including without limitation: ail ights-of-way, rights of ingress or egress or cther interests .
in, on, or to, any land, highway, street, road, or avenus, open or proposed, in, on, or across, In front of, abutting or
adjoining the Property; all rights to utilities serving the Properly; ail drawings, plans, specifications and other
architectural or engineering work product; all governmental permits, certificates, licenses, authorizations and
approvals; all rights, claims, causes of action, and warranties under confracts with contractors, engineers,
architects, consuftants or other parties assoclated with the Property; all utility, security and other deposits and
reserve accounts made as security for the fulfillment of any of Seller's obligations; ary name of or telephone
numbers for tha Property snd related trademarks, service marks or trede dress; and guararties, warranties or
other assurances of performance received. .

15. CONDEMNATION AND CASUALTY. Seller bears all risk of loss until closing, and thereafter Buyer shall bear the
risk of loss. Buyer may terminate this Agreement and obtain a refynd of the earnest money If Improvemants on
the Property are destroyed or materisily damaged by casualty before closing, or if condemnation proceedings are
commenced agsainst all or a portion of the Property befora closing. Damage will be considered material if the cost

" of repair exceeds five percent (5%) of the purchase price stated in this Agreement, Alternatively, Buyer may elect
to proceed with closing In which case at closing Seller shall assign to Buyer all claims and right to proceeds under
ahy property Insurance pelicy and shall credit to Buyer at closing the amount of any deductible provided for in the

policy. .

18. FIRPTA -~ TAX WITHHOLDING AT CLOSING. Ciosing Agent is instructed to prepara a certification (CBA or
NVYVMLS Form 22E, or equivalent) that Seller Is not 8 “foreign person” within the meaning of the Foreign
Investment in Real Property Tax Act. Seller agrees to sign this certification. If Seller iz a forelgn person, and this
transaction s not otherwise exempt from FIRPTA, Closing Agent is instructed to withhold and pay the required
amount to the Internal Revenue Service.

17. CONVEYANCE. Title shall be conveyed by a Stetutory Wamanty Deed subject only to the Permitted Exceptions.
If this Agreemant is for conveyance of Seller's vendee's interest in a Real Estate Contract, the Statutory Warranty
Deed shall include & contract vendee's assignment sufficient to convey after acquired title. At closing, Seller and

. Buyer shall execute and deliver t6 Closing Agent CBA Form No. PS-AS Assignment and Assumption Agreement
transferring all leases, contracts and agreements assumed by Buyer pursuant to Sectioh 5a and all intangible
property transferred pursuant to Sectlon 14b. ’ :

18. NOTICES AND COMPUTATION GF TIME. Unless otherwise specified, any notice required or permitted in, or
related to, this Agreement {including revecations of offars and counteroffers) must be in writing. Notices lo Seller
must be signed by at Isast one Buyer and must be delivered to Seller and Listing Agent with a courtesy copy to
Seller’s atlorney if one s identified In this Agreement. A riotice to Seller shall be desmed delivered only when
received by Seller, Listing Agent, or the licensed office of Listing Agent. Noticks to Buyer must be signed by at
least one Seller and must be defivered to Buyer with a copy ta Selling Licensee with a courlesy copy to Buyer's
attorney !f one I8 identified in this Agreement. A nofice to Buyer shall be deemed delivered only when recelved by
Buyer and Selling Licensee, or the licensed office of Selling Licensee. Selling Licensee and Listing Agent have
no responsibility to advise of receipt of a notice bayond either phoning the represented party or causing a copy of
the notice to be delivered to the pary's address provided in this Agreement, Buyer and Seller must keep Selling
Licensee and Listing Agent advised of their whersabouts to recelve prompt notification of receipt of a notice. |f
any party is not represented by a licensee, then notices must be delivered to and shall be effective when received

-by that party.

Unless atherwise specified in this Agreement, any period of time in this Agreement shail mean Pacific Tims and
shall begin the day after the event starting the period and shall explre at 5:00 p.m, of tha last calendar day of the
specified period of fime, unless the last day is a Ssturday, Sunday or legal holiday as defined in RCW 1,18,050, in
which case the specified pericd of time shall expire on the next day that is not a Saturday, Sunday or legal
hollday. Any specified period of five (5) days or less shall not include Saturdays, Sundays or legal holidays.

| {! WJ . Date é/q /” é Seller /L/L Dsate 6 ~{ Q-OG

Date

INITIALS: Buyer
’ Buyer, Data Seilot
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INITIALS; Buyer

COMMERGCIAL & INVESTMENT REAL ESTATE
PURCHASE & SALE AGREEMENT
(CONTINUED) :
Notwithstanding the foregoing, references to specific dates or times or number of hours shall mean those dates,
times or number of hours.

' AGENCY piscLosu RE. Atthe signing of this Agreement,

Selling Licensee Doug Plager of Leibschn & Co.

(Insert names of Licensee and the Company nams a3 licensed)

(Insert Seller, Buyer, both Selier and Buyer ot helther Seller nor Buver)

and the Listing Agent Jagon Resauer of GVNKlddar Mathews .
{Insent names of Licensee and ths Company name &s licensed)

(Insert Seller, Buyer, both Seller and Buver or neither Seiler nor Buyer)

{f Selling Licensee and Listing Agent are different salespersons afflilated with the same Broker, then Seller and
Buyer confirm thelr consent to Broker acting as a dual agent. If Selling Licensee ard Listing Agent are tha same
person representing both parties, then Seller and Buyer confirm their consent to that person and hisher Broker
acting as dual agents, If Seiling Licenses, Listing Agent, or their Broker ere dual agents, then Seller and Buyer
consent to Selling Licenses, Listing Agent and thelr Broker being compensated bazed on a percentage of the
purchase price or s otherwise disclosed on an attached addendum. Buyer and Seller confirm prior receipt of the
pamphiet entitled "The Law of Real Estate Agency.”

ASSIGNMENT. Buyer [X] may [] may not (may not, if not completed) assign this Agreement, or Buyer's
rights hereunder, without Seller's prior written consent, unless provided otherwise herein. If the "may not” option
is selected and the words "and/or essigns* or similar words are used to identify the Buyer, then this Agresment
may be assighed with notice to Seller but without Seller's consent only to an entity which is controllad by or under
common control with the Buyer identified in this Agreement. Any other assignment requires Seller's consent, The
perty identified as the Initiaf Buyer shall remain responsible for those obligations of Buyer stated in this Agreement
notwithstanding any assignment and, if this Agreement provides for Seller to finance a portion of the purchase
price, then the party identified as the initial Buyer shall guarantee payment of the Selfer financing.

DEFAULT AND ATTORNEY'S FEE.
a. Buyer's default In the evert Buyer fails, without legel excuse, to complete the purchase of the Property,

then (check one).

B Seller may terminate this Agreement and keep the eamest money as liquidated damages as the sole and
exclusive remedy avsilable to Seller for such faliure; or .

[ seller may, at its option, (a) terminate this Agreement and keep as liquidated damages the eamest money as
the sole and exclusive ramedy available to Seller for such fallura, (b) bring suilt against Buyer for Sellar's actusl
damages, (&) bring suit to specifically enforce this Agreement and recover any Incidental damages, or (d) pursue

any other rights or remedles available at law or equity.

;. - (A-I A Date é/@/ 2 6 Seller M Date é"(é"g é

Date Sealler Dste

represented Buyer

represented Seiler.

Buyer,
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COMMERCIAL & INVESTMENT REAL ESTATE
PURCHASE & SALE AGREEMENT
{CONTINUED)

b. Seller's default. In the event Seller fails, without lagal excuse, to complete the sale of the Property, then

{check one).

[X] As Buyer's sole remedy, Buyer may either (a) terminate this Agreement and recover all earnest money or
feas made by Buyer whether or not the same are identified as refundable or applicable to the purchase price; or
(b) bring suit to specifically enforce this Agreernent and recover incidental damages provided Buyer must file suit
within sixty (60) days of the scheduled date of closing or any earller date Seller has informed Buyer in writing that

Seller will not procsed with clesing; or
[J Buyer may, at its option, {a) bring suit against Seller for Buyer's actual damages, (b) bring sult to specifically
enforce this Agreement and recover any incidental damages, or (c) pursueany cther rights or remedies avallable

atlaw or equity

Neither Buyer nor Seller may recover consequential damages such as lost profits. If Buyer or Seller institutes suit
ageinst the other concemning this Agreement, the prevalling party is entitled to ressonable sttormeys' fees and
expenses. |n the event of trial, the amount of the attomey's fee shall ba fixed by the court. The venue of any suit
shall ba the county In which the Property is lucated and this Agreement shall be governed by the laws of the state

where the Property is located.

22. MISCELLANEOUS PROVISIONS.
a. Complete Agreement The Agreement and any addenda and exhnblts to it state the entire understanding of
Buyer and Seller regarding tha sala of the Property. There are no verbal or other written agreements which modity

or affect the Agreement.
b. Counterpart Signatures. The Agreement may be signed in counterpart, each signed counterpart shall be
deemed an original, and all counterparts together shall constitute ¢ne and the same agreement,

¢. Electronlc Delivery. Electronic delivery of documents (.., iransmission by facsimile or email) including
signed offers or counteroffers and notices shall be legally sufficient to bind the party the same as delivery of an
original, At the request of either party, or the Clasing Agent, the parties will replace electronically delivered offers
or counteroffers with original docurnents,

d. Section 1031 Like-Kind Exchangs. If either Buyer ar Seller intends for this transaction to be a part of a
Section 1031 like-kind exchenge, then the other party agrees to cooﬁerate in the completion of the like-kind
exchange &o long as the cocperating party incurs no additional liability in doing se, and so long as any expenses
(including attorneys faes and costs) incurred by the cooperating party that are related only lo the exchange are
paid or reimbursed to the cooperating party at or prior to closing. Notwithstanding Section 20 above, any party
completing a Section 1031 ilke-kind exchange may assign this Agreement to its qualified interrnediary or any
erity set up for the purposes of completing a reverse exchange.

23, ACCEPTANCE; COLUNTEROFFERS. Seller has until midnight of (If not filled in, the third business
day following the last Buyer signature date below) to accept this effer, unless sooner withdrawn, If this offer is not
timely accepted, it shall lapse and the eamest money shaif be refunded ta Buyer. It either party makes a future
counteroffer, the other party shall have until 5:00 p.m. on the business day (if not filled in, the second
business day) following s receipt to accept the counteroffer, unless soener withdrawn, If the countercffer is not
timely accepted or countered, this Agreement shall lapse and the eamest money shall be refunded to the Buyer.
No acceptancs, offer or courtteroffer from the Buyer is effective until a sighed copy is received by the Seller, the
Listing Agent or the licensed office of the Listing Agent. No accepiance, offer or counteroffer from the Seller Is
effective until a signed copy Is received by the Buyer, the Selling Licensee or the licensed office of the Selling
Licensee. "Mutual Acceptance” shall occur when the last courteroffer s signed by the offeres, and the fully-
signed counteroffer has been received by the offeror, his or her licensee, or the licensed office of the licensee. If
any party is not represented by a licensee, then notices must be delivered to and shall be effective when received

by that party.
INITIALS;  Buyer soud, Dats é/’] / '°(J Sefler AN Date é‘ f'( S-O6
Buyer Cate Sefler Date
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COMMERCIAL & INVESTMENT REAL ESTATE
PURCHASE & SALE AGREEMENT
(CONTINUED)

24. INFORMATION TRANSFER. In the event this Agreement is terminated, Buyer agrees to deliver to Seller within
ten (10) days of Seller's written request copies of all materiais received from Sellsr and any non-privileged plans,
studies, reports, inspeclions, appraisals, surveys, drawings, permits, application or other development work
product relating to the Property in Buyer's possession or control as of the date this Agreement is terminated,

26, CONFIDENTIALITY. Until and unless closing has been consummated, Buyar and Seller shall follow reasonable
measures lo prevent unnecessary disclosure of infarmation obtained in connection with the negotlation and
performance of this Agreement. Neither party shall use or knowingly permit the use of any such Information in
any manner detrimental ta the other party, :

26, SELLER'S ACCEPTANCE AND BROKERAGE AGREEMENT. Seller agrees to sell the Property on the terms
and congitions herein, and further agrees to pay a commission in a total amount computed in accordance with the
listing or commission agreement. If there is no written listing or commission agreement, Seller agrees to pay a
commission of 4% of the asles price or § . The commission shall be apportioned between Listing Agent and
Selling Licensee as specified in the listing or any co-brokerage agreement. If there is no listing or written co-
brokerage agreement, then Listing Agent shail pay to Selling Licensee a commission of 2% of the sales price or
$ . Seller assigns to Listing Agent and Selling Licensee a portion of the sales proceeds equal to the
commission. If the earnest money is retained as Jiquidated damages, any costs advanced or committed by Listing
£0%, Seib, Agent or Selling Licensee for-Buyer or Seller shall be reimbursed or paid therefrom, and the balance shall be paid
, o Seller and eme=tralf-to Listing Agent and Selling Licensea according to the listing agreement and any
2.0%2, Brokes co-brokerage agreement. In any action by Listing Agent or Selling Licensee to enforce this Section, the prevailing
AT A o party is entitled to reasonable attomeys’ fees and expenses. Neither Listing Agent nor Selling Licensee are
A recelving compensation from more than one party 1o this transaction unless disclosed on anh attached addendum,
¢ ~& in which case Buyer and Seller consent to such compeneation. The Property described in attached Exhibit A, is
commercial real estate, Notwithstanding Section 25 above, the pages containing this Section, the parties’

signstures and an attachment describing the Property may be recorded.

27. LISTING AGENT AND SELLING LICENBEE DISCLOSURE. EXCEPT AS OTHERWISE DISCLOSED IN
WRITING TO BUYER OR SELLER, THE SELLING LICENSEE, LISTING AGENT, AND BROKERS HAVE NOT
MADE ANY REPRESENTATIONS OR WARRANTIES OR CONDUCTED ANY INDEPENDENT INVESTIGATION
CONCERNING THE LEGAL EFFECT OF THIS AGREEMENT, BUYER'S OR SELLER'S FINANCIAL
STRENGTH, BOOKS, RECORDS, REPORTS, STUDIES, OR OPERATING STATEMENTS, OR OTHER
MATTERS RELATING TO THE PROPERTY, INCLUDING WITHOUT LIMITATION, THE PROPERTY'S ZONING,
BOUNDARIES, AREA, COMPLIANCE WITH APPLICABLE LAWS (INCLUDING LAWS REGARDING
ACCESSIBILITY FOR DISABLED PERSONS), OR HAZARDOUS OR TOXIC MATERIALS INCLUDING MOLD
OR OTHER ALLERGENS. SELLER AND BUYER ARE EACH ADVISED TO ENGAGE QUALIFIED EXPERTS
TO ASSIST WITH THESE DUE DILIGENCE AND FEASIBILITY MATTERS, AND ARE FURTHER ADVISED TO
SEEK INDEPENDENT LEGAL AND TAX ADVICE RELATED TO THIS AGREEMENT. '

9 "zaz/mw vesa(, - SAaqyI) SapprA Va9 LSL) ~ L SR
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COMMERCIAL & INVESTMENT REAL ESTATE

PURCHASE & SALE AGREEMENT
[CONTINUED)

28, IDENTIFICATION OF THE PARTIES. The following Is the contact Information for the partles involved In this
Agreement: .

Buyer: ﬂmh_mwarﬂ

Contact: _s_b_e;\ggm:_.shmch} n u.)m&

Address: 7203 78" Ave SE

Mercer Island, WA 98040 Business Phone:
Business Phone: Mabile Phone:

Moblla Phone: 425-7686-8439 ) Fax:
Fax: 206-768-8439 Emall:_BvSiness@ RoSE CHISHOLA , Cony

Email: suewang-sai@comeast.net

Sellsr:___@_g je CWSM":,. ! S<o6
Contact;_{2S ~HHZ- 25273

Address:

Sellilng Licenses Listing Agent
Name: Qouq Plager Name: Jason Rosauer
Address: 40 Lake Bellevue, Suite 270 Address: 601 Union St Suite 4720
Bellevue, WA 98005 Seattle. WA 98101

. Business Phone: 208.2958-3808
Business Phone: 425-588-4648 Moblle Phona: _
Mohile Phone: 425-241-6212 Emall: jrosauer@qvakm.com
'Emall: dplager@ieibschn.com ' Fax:
Fax: 425-455-2188 MLS Offica No.:

MLS Office No.:

Buysr's Altoriey Seller's Attorney
Name: ___ Name:

Atddress: Address:
Business Phons: Business Phone:
Fax: Fax:

Mobils Phone:
Email: .

Mobile Phone: _____
Emall:
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IN WITNESS WHEREOF, the parties have mlhhnmrmnthuﬂnn ts be bound,

duyer 5H\J¢H|M‘-~JHJ. q” Bayer
Frimed g _..vud__ Prinicd home and typs of erity
Buyer . T A VBe
Seller é! e /1 (,/IIJ AT/ Seller
| Privtes rame ard ypa of enitly Printad nama and type of enily
Sefier mm — Seller T Banaire snd Sle
Dste signed é~/1-0C | Date sighed,
Appendix A
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COMMERCIAL & INVESTMENT REAL ESTATE
PURCHASE & SALE AGREEMENT ’
(CONTINUED)

EXHIBIT A

LEGAL DESCRIPTION EXHIBIT
(Paragraph 4 of Schedule A continuation)

PARCEL A:

THE SOUTH HALF OF LOT 4, BLOCK 2, LAUREL ADDITION TO LAKE MCALEER, ACCORDING
TO THE PLAT THEREOF, RECORDED IN VOLUME 6 OF PLATS, PAGE 23, RECORDS OF
SNOHOMISH COUNTY, WASHINGTON; :
TOGETHER WITH THAT PORTION OF VACATED SUMMIT STREET ADJACENT TO THE SOUTH
HALF OF SALD LOT 4.

ALSO TOGETHER WITH THE EAST 16 FEET OF THE FOLLOWING DESCRIBED TRACT:
THE SOUTH HALF OF LOT 3, BLOCK 2, LAUREL ADDITION TO LAKE MCALEER, ACCORDING
TO THE PLAT THEREOF, RECORDED [N VOLUME & OF PLATS, PAGE 29, RECORDS OF THE

AUDITOR OF THE COUNTY OF SNOHOMISH, STATE OF WASHINGTON.
EXCEPT THE WEST 30 FEET THEREDF FOR STREET.

(SAID PARCEL A |S ALSD KNOWN AS PARCEL D AND PORTION OF PARCEL B AS
DEL INEATED "ON- SHORT PLAT NO. 44 RECORDED UNDER AUDITOR'S FILE NUMBER
7706290175 AS AMENDED BY LOT LINE ADJUSTMENT RECORDED UNDER AUDITOR'S FILE

NUMBER B605270280) .
PARCEL B:

AN NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS AND UTILITIES OVER, UNDER AND
ACROSS THE NORTH 30 FEET OF THE SOUTH HALF OF LOT 3, BLOCK 2, LAUREL ADDITION
TOD LAKE MCALEER, ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 6 OF
PLATS, PAGE 29, RECORDS OF SNOHOMISH COUNTY, WASHINGTON;

EXCEPT THE WEST 30 FEET THEREQF; AND
EXCEPT THE EAST 16 FEET THEREOF .
SITUATE IN THE COUNTY OF SNOHOMISH, STATE OF WASHINGTOM.

DOCUMENTS TO BE RECORDED TO COMPLY WJTH THE REQUIREMENTS OF RCW €5.04.
SAID ABBREVIATED LEGAL DESCRIPTION 1S NOT A SUBSTITUTE FOR A COMPLETE
LEGAL DESCRIPTION WHICH MUST ALSO APPEAR IN THE BODY OF THE DOCUMENT:

LOTS 3 AND 4, BLOCK 2, LAUREL ADDITION TO LAKE MCALEER, VOL. 6, PAGE
28
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The following is part of the Purchase and Sale-Agreement dated June 9, 2006 (the "Agreement’), between Shuchin
Wang ("Seller”). and Business Plans & Strategles, Inc, ("Buyer”), regarding the sale of the Property known as: 8405

Buildina. A
IT IS AGREED BETWEEN BUYER AND SELLER AS FOLLOWS:

1. NEW FINANCING. !f payment of the purchase price is contingent on Buyer obtaining new financing, then Buyer
shall submit a complete application within five (S) business days after the Feasibility Period stated in Seclion 5 of
the Agresment, pay required costs and make a good faith affort to procure such financing. Buyer shali not reject
those terms of a commitment which provide for a loan amount of &t least § of 75% of the purchase price,
interest not to exceed eight percent (8%)per annum, 8 payment schedule calling for monthly payments
amortized over not less than fwenty-five (25)years, and total placement fees and points of not more than
percent { %)of the lcan amount, This Agreement shall terminate and Buyer shall receive a refund of the H-7

eamest money unless Buyer gives Seller written notice that this condition is satisfled or walved on of beforegiyee"T (¢
LW)M‘IG ~{8@)days (60 days, if not completed) following mutual acceptance of the Agreement.

"V

2. ABSUMPTION OF EXISTING FINANCING. ‘ 5494(,4 S. v
G d » I HOAED DEMIFE 3 OB GHED BReS HEHRG08 L8 ..A'-: BR--G G S » . N b

W, = WS¢0 BIt~-O54G+6~BOFRFOE Selar-shsll-dalive B e ithin-fiua-{8)-days-afte /(qol
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. : Lelbsohn & Company
*LE“)SO‘ID & Company 40 Lake Bellevue Drive, Suite 270 Con Al Rights Reserved
Bellevue, WA 88005 CBA Form P3_FIN
Phone: (425) 4551777 . ;;;;sm
Fax: (425) 455-2198 Finencing Addendum
Pupe 2013

CBA FINANCING ADDENDUM
(CONTINUED)

3. SELLER FINANCING.

th»sAgﬁaament—Buyer Y

4!__.:..,.-:>.~ en¥esleVe 0. S .
dood-ofirst)

4, ESTOPPELS AND SNDAS. If Buyer or its lender require estoppels or subordination, nondisturbance and
atternment agreements ("Estoppel/SNDAs’) from some or all of the non-residential tenants at the Property, then
Seller shall cooperate with Buyer to obtain the required Estoppels/SNDAs. The form of the Estoppels/SNDAs
shall ba CBA Form PS_TEC, or any different form required by Buyer's lender which Buyer has dalivered to Seller
during the Feesibility Penod Promptly after the Feasibility Penod, Seller shall use commercially reassnabie
efforts and diligence to obtain the Estoppel/SNDAs from Its tenants provided that Seller shall not be required to

incur any liability or out-of-pocket expenses which are not relmbursed by Buyer. Buyer shall have no separate
con'angency for receipt of the Estoppels/SNDAs ather than the Feascbrhty Contingency or as specifically provided

in an addendum signed by Seller.

5w ¢ A
Date ;’4""‘ /7/°é59ner " Dale G,{ g "Qé

INITIALS:  Buyer %74’6 :
Date

Dme Seligr

Buyer,
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Lalheohn & Com ’ ) Capyighi 2006
*LM&Conpuy 40 Lakn Badewe Drive, Sife 210 e A Rt Renarrd . 4
Bolevise, YR D800G emm.v:_m
mmlﬁ‘sz‘&m Purchane & Bata Agrmment
T , Premictd
CBA FINANCING ADDENDUM
T (CONTIJED)

5. ADDITIONAL PROVISIONS. The tenms of fhe Agmerment mmain unchanged s suppiemerted: in this
Addendum or provided below: | :

IN \MTNESS WHEREOF, the parties have signed this Agresment intanging b be bound.

Buyer

4HV¢HIIJ wA‘J’»‘f |

N L A
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Leibsohn & Comparny ) Copyright 1833 - 2005 Cm/
):‘-‘l.elhsohn & Company 40 Lake Bellevue Drive, Suite 270 cor Al Rights Rescrved
Bellevue, WA 980085 CBA an‘: PS‘:
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Page 1 of 1
ADDENDUM/AMENDMENT TO

PURCHASE AND SALE AGREEMENT
CB8A Text Discleiman Text dalstad by licenssa indlatad by atrike.
New et [nsarted by licenae ingicsted by stnall capital inttars,

The foliowing is part of tha Purchase and Sale Agresment dated June §, 2008,

Between Business Plans & Strategles, inc. ("Seller”)

And Shuchin Wang (Buyer”)

regarding the sale of the Property known as; 8405 Building

IT IS AGREED BETWEEN THE SELLER AND BUYER AS FOLLOWS: Buver acknowledges Seller Disclosure of

soddosaller, L2V T HZ PuURcHASE PRICE REFLECTS
AVY PDAMAGE ©OR _$xXPENVSE  ARISING .

T HERE Gisom). .

Saw,
forra / 6[l6[06
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AGENT (COMPANY): By:

ALL OTHER TERME AND CONDITIONS of sald Agreament remain unchanged.

INITIALS:  Buyar S . Dats é/? /a g seter /,\ Bate Cm /)y G
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FILED

KING COUNTY, WABHINGTON

MAY 27 2008

SUPERIOR GOU\?I?A (\)_%ﬁ
- ANIE
BY STEPH ALTON

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

SHU-CHIN WANG and WEN-SHYAN WANG,
Husband and wife; and MOUNTLAKE
INVESTMENT, LLC, a Washington limited
liability company,

- Plaintiffs,
NO: 06-2-36091-5 SEA

BUSINESS PLANS & STRATEGIES, INC.,

Ve

a Washington Corporation,

*

Defendant.

.

)
)
)
)
)
)
)
Vs, ' )
)
)
)
)
)
)
)

COURT’S INSTRUCTIONS TO JURY

Dated: S_!zr) ( Og

King County Superior Court
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INSTRUCTION NO. __L_

It is your duty to decide the facts in this case based upon the evidence presented to you
during this trial, It also is your duty.to accept the law as I explain it to you, regardless of what
you personally believe the law is or what you personally think it should be. You must apply the
law from my instructions to the facts that you decide have been proved, and in this way decide
the case,

The evidence that you are to consider during your deliberations consists of the testimony
that you have heard from witnesses, and the exhibits that I have admitted during the trial. If
evidence was not admitted or was stricken from the record, then you are not to consider it in
reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they do not
go with you to the jury room during your deliberations unlessrthey have been admitted into
evidence. The exhibits that have been admitted will be available to you in the jury room.

In order to decide whether any party's claim has been proved, you must consider all of
the evidence that I have admitted that relates to that claim. Each party is entitled to the benefit
of all of the evidence, whether or not that pariy introduced it. |

You are the sole judges of the credibility of the witnesses. You are also the sole judges
of the value or weight to be given to the testimony qf each witness. In considering a witness's
testimony, you may consider these things: the opportunity of the witness to observe or know the
things they testify about; the ability of the witness to observe accurately; the quality of a
witness's memory while testifying; the manner of the witness while testifying; any personal
interest that the witness might have in the outcome or the issues; any bias or prejudice that the
witness may have shown; the reasonableness of the witness's statements in the context of all of
the other evidence; and any other factors that affect your cvaluatioq or belief of a witness or

your evaluation of his or her testimony.
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One of my duties has been to rule on the admissibility of evidence. Do not be concerned
during your deliberations about the reasons for my rulings on the evidence. If I have ruled that
any evidence is inadmissible, or if I have asked you to disregard any evidence, then you must
not discuss that evidence during your deliberations or consider it in reaching your verdict.

The law does not permit me to comment on the evidence in any way. I would be
commenting on the evidence if I indicated my personal opinion about the value of testimony or
other evidence. Although I have. not intenti;mally done so, if it appears to you that I have
indicated my personal opinion, either during trial or in giving these instructions, you must
disregard it entirely. '

As to the comments of the lawyers during this trial,‘they are intended to help you
understand the evidence and apply the law. However, it is important for you to remember that
the lawyers' remarks, statements, and arguments are not evidence. You should disregard any
remark, statement, or argument that is not supported by the evidence or the law as I have
explained it to you.

You may have heard objections made by the lawyers during trial. Each party has the
right to object to questions asked by another lawyer, and may have. a duty to do so. These
objections should not influence you. Do not make any assumptions or draw any conclusions
based on a lawyer's objections.

* As jurors, you have a duty to consult with one another and to deliberate with the
’ intention of reaching a verdict. Each of you must decide the case for yourself, but only after an
impartial consideration of all of the evidence with your fellow jurors. Listen to one another
carefully. In the course of your deliberations, you should not hesitate to re-examine your own
views and to change your opinion i)ased upon the evidence. You should not surrender your
honest convictions about the value or significance of evidence solely because of the opinions of
your fellow jurors. Nor should you change your mind just for the purpose of obtaining enough

votes for a verdict.
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As jurors, you are officers of this court. You must not let your emotions overcome your
rational thought process. You must reach your decision based on the~facts proved to you and on
the law given to you, not on sympathy, bias, or personal preference. To assure that all parties
receive a fair trial, you must act impartially with an earnest desire to reach a proper verdict.

Finally, the order of these instructions has no significance as to their relative importance.
They are all equally important. In closing arguments, the lawyers may properly discuss specific
instructions, but you must not attach any special significance to a particular instruction that they

may discuss. During your deliberations, you must consider the instructions as a whole.
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INSTRUCTION NO. L

A witness who has special training, education, or experience may be allowed to express
an opinion in addition to giving testimony as to facts.

You are not, however, required to accept his or her opinion. To determine the credibility
and weight to be given to this type of evidence, you may consider, among other things, the
education, training, experience, knowledge, and ability of the witness. You may also consider
the reasons given for the opinion and the sources of his or her information, as well as

considering the factors already given to you for evaluating the testimony of any other witness.
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INSTRUCTION NQ. §_

The evidence that has been presented to you ﬁay be either direct or circumstantial. The
term "direct evidence" refers to evidence that is given by a witness who has directly perceived
something at issue in this case. The term "circumstantial evidence” refers to evidence from
which, based on your common sense and experience, you may reasonably infer something that
is at issue in this case.

The law does not distinguish between direct and circumstantial evidence in terms of
their weight or value in finding the facts in this case. One is not necessarily more or less

valuable than the other.
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INSTRUCTION NO. L‘

You must not discuss or speculate about whether any party has insurance or other
coverage available. Whether a party does or does not have insurance has no bearing on any issue
that you must decide. You are not to make, decline to make, increase, or decrease any award

because you believe that a party does or does not have liability insurance, business insurance,

property insurance, or some other form of coverage.

Appendix B

CP 1018



INSTRUCTION NO. 5

The law treats all parties equally whether they are corporations or individuals. This
means that corporations and individuals are to be treated in the same fair and unprejudiced

manner.
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INSTRUCTION NO. é

The plaintiff Mountlake Investment, LLC, and the defendant, Business Plans &
Strategies, Inc., are corporations. A corporation can act only through its officers, employees, and
agents. Any act or omission of an officer, employee or agent is the act or omission of the

corporation.
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INSTRUCTION NO. _V]—

The Court has dismissed the negligent misrepresentation claims against Tony
Chisholm, Kidder Mathews & Segner, Inc. d/b/a GV A Kidder Mathews, and its agent
Jason Rosauer. The .claims against Anne Markley Rosauer, and Rose Chisholm have also
been dismissed. The only remaining claim in this lawsuit is the breach of contract claim
against Business Plans and Strategies, Inc., the seller of the building.

During your deliberations on the breach of contract claim, you should not
consider, and your deliberations should not be impacted by the fact that the other claims

and defendants have been dismissed from this lawsuit.
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INSTRUCTION NO. 8

When it is said that a party has the burden of proof on any proposition, or that any
proposition must be iaroved by a preponderance of t};e evidence, or the expression "if you find" is ‘
used, it means that you must be persuaded, considering all the evidence in the case bearing on
the question, that the proposition on which that party has the burden of proof is more probably

true than not true.
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INSTRUCTION NO. I

Plaintiffs have the burden of proving each of the following propositions on their claims

of breach of contract:

(1) That BPS, Inc., breached the contract in one or more of the ways claimed by
plaintiffs, and )
(2) That plaintiffs were damaged as a result of BPS, Inc.’s breach.
If you find from your consideration of all the evidence that each of these propositions
has been proved, your verdict should be for the plaintiffs. On the other hand, if either of these

propositions has not been proved, your verdict should be for the defendant.
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INSTRUCTION NO. i‘_)

A contract is a legally enforceable promise or set of promises.
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msTrRUCTIONNO. 11

The failure to perform fully a contractual duty when it is due is a breach of
contract. The duties at issue are the defendant’s duties under Paragraph 5 (a) and

Paragraph 12 of the Real Estate Purchase and Sale Agreement.
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INsTRUCTIONNO. [ Z~

A contract is to be i'nterpreted to give effect to the intent of the parties at the time they
entered the contract.

Yox; are to take into consideration all the lapguage used in the contract, giving to the
words their ordinary meaning, unless the parties intended a different meaning.

You are to determine the intent of the contracting parties by viewing the contract as a
whole, considering the subject matter and apparent purpose of the contract, all the facts and‘
circumstances leading up to and surrounding the making of the contract, the subsequent acts and
conduct of the parties to the contract, and the reasonableness of the respective interpretations

offered by the parties.
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INSTRUCTION NO. 13

The term “make available” means only that the subject matter is accessible or
attainable. The term “deliver” means delivery or physical transfer of possession. There

is a clear distinction between these words which you may not ignore.
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INSTRUCTION NO. _{_f_/

When a buyer of r-eal property discovers evidence of a defect, the buyer is obligated to
inquire further. When a buyer’s inspection demonstrates some evidence of a defect, the buyer
must make inquiries of the seller to ascertain the extent of the problem. Stated differently, where
a buyer has knowledge or information which is sufficient to put an ordinarily prudent person
upon inquiry, and the inquiry, if followed with reasonable diligence, would lead to the discovery

of defects, the purchaser will be held chargeable with knowledge thereof.
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INSTRUCTION NO. ___/_£
The term “as is” means that the property is taken with Whateve; faults it may possess and
that the ;eller is released of any obligation to reimburse the purchaser for losses or damages that
result from the condition of the property. An "as-is" clause does not override a written, express

provision contained in the contract unless it references the written, express provision.
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INSTRUCTION NO. /

A duty of good faith and fair dealing is implied in every confract. This duty requires the
parties to cooperate with each other so that each may obtain the full benefit of performance.

However, this duty does not require a party to accept a material change in the terms ofits

contract.
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INSTRUCTION NO. _’:’_

It is the duty of the court to instruct you as to the measure of damages. By instructing
you on damages the court does not mean to suggest for which party your verdict should be
rendered. l

Int order to recover actual damages, the plaintiffs have the burden of proving that the
defendant, Business Plans & Strategies, Inc. (“defendant”) breached a contract with plaintiff
Shu-Chin Wang, assigned to plaintiff Mountlake Investment, LLC, (“plaintiffs™), and that
plaintiffs incurred actual economic damages as a result of defendant’s breach, and the amount of
those damages.

If your verdict is for plaintiffs on plaintiffs’ breach of contract claim and if you find that
~ plaintiffs have proved that they incurred actual damages and the amount of those actual
damages, then you shall award actual damages to the plaintiffs.

Actual damages are those losses that were reasonably foreseeable, at the time the
contract was made, as a probable result of a breach. A }oss may be foreseeable as a probable
result of a breach because it follows from the breach either

(a) in the ordinary course of events, or

(b) a;s a result of special circumstances, beyond the ordinary course of events, that the
party in breach had reason to know.

In calculating the plaintiffs’ actual damages, you should determine the sum of money
that will put the plaintiffs in as good a position as they would have been in if plaintiffs and
defendant had perfo;'med e;ll of their promises under the contract.

The burden of pr;)ving damages rests with the plaintiffs and it is for you to determine,
based upon the evidence, whether any particular element has been proved by a preponderance of
the evidence, Yoﬁ must be governed by your own judgment, by the evidence in the case, and by

these instructions, rather than by speculation, guess, or conjecture.
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INSTRUCTION NO. L‘é

“When you are taken to the jury room to deliberate, your first duty is to select a presiding
Jjuror. The presiding juror’s responsibility is to see that you discuss the issues in the case in an
orderly and reasonable manner, that you discuss each issue submitted for your decision fully
and fairly, and that each one of you has an opportunity to be heard and to participate in the
deliberations on every question before you.

Yoﬁ will be given the exhibits admitted in‘ evidence, these instructions, and verdict
forms A and B for recording your verdict. If you decide the case in favor of the plaintiffs, then
you will use Verdict Fom A. If you decide the case for the defendant, then you will use
Verdict Form B. . ,

During your deliberations, you may discuss any notes that you have taken during the
trial, if you wish. You have been allowed to take notes to assist you in remembering clearly, not
to substitute for your memory or the memories or notes of other jurors. Do not assume,
hoyvever, that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in this
case. Testimony will rarely, if ever, be repeated for you during your deliberations.

If you need to ask the court a question that you have been unable to answer among
yourselves after reviewing the evidence and instructions, call the bailiff who will bring you a
form for that purpose. Write the question simply and clearly on the form provided by the
bailiff, The presiding juror should sign and date the question and give it to the bailiff. The court
will confer with counsel to determine what answer, if any, can be given,

In your question to the court, do not indicate how your deliberations are proceeding. Do
not state how the jurors have voted on any particular question, issue, or claim, or in any other

way express your opinions about the case.
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In order to reach a verdict ten of you must agree. When ten of you have agreed, then the
presiding juror will fill in the verdict form. The presiding juror must sign the verdict, whether or
not the presiding juror agrees with it. The presiding juror will then tell the bailiff that the jury
has reached a verdict, and the bailiff will bring you back into court where your verdict will be

announced.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

SHU-CHIN WANG and WEN-SHYAN WANG,
Husband and wife; and MOUNTLAKE
INVESTMENT, LLC, a Washington limited
liability company,

Plaintiffs,
NO: 06-2-36091-5 SEA

BUSINESS PLANS & STRATEGIES, INC,,
a Washington Corporation,

VERDICT FORM A

)
)
)
)
)
)
) .
Vs. )
)
)
)
)
)
Defendant. )
)

We, the jury, find for the plaintiffs in the sum of $

Dated:

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

SHU-CHIN WANG and WEN-SHYAN WANG,
Husband and wife; and MOUNTLAKE
INVESTMENT, LLC, a Washington limited
liability company,

Plaintiffs,
NO: 06-2-36091-5 SEA

. BUSINESS PLANS '& STRATEGIES, INC,,

VERDICT FORM B
a Washington Corporation,

Defendant.

)
)
)
)
)
)
)
vS. )
)
)
)
)
)
)
)

We, the jury, find for the defendant.

5/’/3% 008 Deﬁa@ Ui

PRESIDING JUROR
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HOUSE BILL REPORT
2EHB 1659

As Passed Legislature

Title: An act relating to real estate brokerage
relationships.

Brief Description:'Regulating real estate brokerage
relationships.

Sponsors: Representatives Mielke, Quall, Crouse, Costa,
Kremen and Cooke.

Brief History:
Committee Activity:

Commerce & Labor: 1/24/96, 1/29/96 [DPA].
Floor Activity:

Passed House: 2/8/96, 94-0.

Passed Legislature.

HOUSE COMMITTEE ON COMMERCE & LABOR

Majority Report: Do pass as amended. Signed by 11
members: Representatives McMorris, Chairman; Hargrove,
Vice Chairman; Thompson, Vice Chairman; Romero, Ranking
Minority Member; Conway, Assistant Ranking Minority
Member; Cairnes; Cody; Cole; Goldsmith; Horn and Lisk.

Staff: Pam Madson (786-7166).

Background: The duties owed by a real estate broker or
sales agent to a buyer, seller, landlord, or tenant are
based on the common law of agency. Agency is a
consensual relationship between two persons where one
(the principal) empowers the other (the agent) to act,
and the agent acts based on that authority. Agency
relationships can be created expressly in writing or by
words or conduct. Conduct that determines an agency
relationship in real estate sales and leasing includes
who pays the commission.

Duties owed by an agent to a principal in a real estate
transaction include loyalty, obedience, disclosure,
confidentiality, reasonable care and diligence, and
accounting. The scope of these duties has evolved
through the courts. In any given transaction, the duties
owed may be unclear.

In the purchase and sale of real estate, the issue of who
an agent represents may also be unclear. Licensed real
estate brokers, affiliated brokers, and sales people may
be involved in a firm that deals with both buyers and
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sellers or landlords and tenants. It may not be clear to
the buyers or sellers who is representing their
interests.

Summary of Bill: The duties and the relationship of an
agent to the principal (buyer or seller, landlord or
tenant) are established in statute and supersede the
common law rules applied to real estate licensees to the
extent that they are inconsistent with the statute.

An agent may represent only the buyer or the seller unless
otherwise agreed in writing. Absent an agreement, the
agent represents the buyer. A summary pamphlet of the
statutory duties must be provided to all parties by the
real estate agent before any agency agreements or real
estate offers are signed, before a party consents to dual
agency, or before a party waives any rights designated as
waivable.

General Duties of a Licensee

Certain duties apply to real estate licensees generally
when performing real estate brokerage services, including
the duty to

(1)exercise reasonable skill and care;

(2)deal honestly and in good faith;

(3)present all written offers, notices, and other

communications in a timely manner;

(4)disclose all material facts known by the licensee and

not easily ascertainable to a party;

(5)account for all money and property received in a timely

manner;

(6) provide a pamphlet on the law of real estate agency to

all parties; and

(7)disclose what party a licensee represents, if any, in a

real estate transaction.

These duties cannot be waived.

The agent is not obligated to conduct an independent
investigation of the property or of either party'’'s
financial condition. The agent has no duty to verify any
information the agent reasonably believes to be reliable.

Duties of an Agent to the Seller or Buyer and Duties of a
Dual Agent

Certain duties apply between a licensee agent and the
seller or a licensee agent and the buyer or in a dual
agency relationship, including the duty to

(1)be loyal by taking no action that would be adverse to

the client;
(2)disclose timely, any conflicts of interest;
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(3)advise the client to get expert advice on matters
relating to the transaction that are beyond the
agent's expertise; and

(4)refrain from disclosing confidential information about
the client except under subpoena or court order.

These duties cannot be waived. The only duty that can be
waived is the duty to make a good faith and continuous
effort to seek a buyer for a seller or a seller for a
buyer.

It is not a breach of duty to the principal for the agent,
in the case of a seller, to show or list competing
properties, or, in the case of a buyer, to show
properties to competing buyers.

A real estate licensee may represent both the buyer and the
seller if all parties agree in writing. The consent to
this dual agency must include the terms of compensation.

Duration of the Agency Relationship

The agency relationship begins when the licensee performs
brokerage services and continues until the licensee
completes the services, the agreed upon period of service
is ended, or the parties agree to termination. Once the
brokerage relationship is terminated, an agent is
obligated to account for all moneys and property received
and to keep appropriate information confidential.

Compensation

Payment of compensation is not a factor in determining the
existence of an agency relationship. A broker may be
paid by any party to the transaction and may be paid by
more than one party if the parties agree. A buyer's
agent may be paid based on the purchase price without
breaching any duty owed to the buyer.

Vicarious Liability

In the chain of relationships that operate in a real estate
transaction, the liability of each party is addressed.

A principal (buyer or seller) is liable for the actions of
the agent (real estate licensee) only if the principal
participated in or authorized the act, or the principal
benefitted from the act and a court determines that no
judgment could be enforced against the agent or a
subagent. A licensee agent is not liable for the acts of
a subagent unless the licensee participated in or
authorized the act.

Imputed Knowledge
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There is no presumption of knowledge on the part of the
principal (buyer or seller) of facts known by the agent
or subagent of the principal.

The contents of the pamphlet on real estate agency law that
must be provided to sellers and buyers are contained in
the law.

The director of the Department of Licensing may impose
sanctions on a licensee for violation of the laws
governing real estate brokerage relationships.

The provisions of this act apply when an real estate
licensee represents a landlord or a tenant in a lease
arrangement.

Only those agency relationships entered into after January
1, 1997, unless otherwise agreed in writing as to agency
relationship entered into before that date, are subject
to this law.

Appropriation: None.

Fiscal Note: Available.

Effective Date: The bill takes effect January 1, 1997.

Testimony For: A lot of hard work has gone into addressing
legislative concerns from the last session by all
interested parties. Industry had concerns. Duties and
responsibilities of real estate agents were very vague
and unclear. Consumers had no knowledge of what the
agent's duties and responsibilities really were. This
bill clarifies those duties. Most buyers and sellers
have no knowledge about the notions of wvicarious
liability and imputed knowledge. They do not know that
the buyer or the seller could be responsible for what the
agency says or does, including an agent
misrepresentation. This legislation brings certainty to
the public. They are in and out of the market every few
years and don't really know what to expect. The most
attractive feature of the legislation is that a person
working with a licensee can assume that the licensee is
working for that person. Without this legislation, that
has not been the case. Historically, real estate agents
represented the seller whether they were working with the
seller or not. This legislation allows natural business
relationships to exist. The duties of licensees in the
same real estate office representing the buyer and the
seller in the same transaction are defined. The bill is
well organized and easy to read. Receiving a copy of
this bill will be useful to the public.

Testimony Against: None.
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Testified: Senator Pelz, prime sponsor; (pro) Glen
Hudson, Washington Association of Realtors; Jim Corrello;
and Chris Osborn.
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