
,. 
• J 1030lolo- \ 

~.-

IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION ONE 

In re the Marriage of 

REBECCA STEWART 

Appellant. 

and 

JERRY STEWART 

Respondent 

No. 63066-1-1 

ON REVIEW FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR WHATCOM COUNTY 

RESPONDENT'S BRIEF 

PATRICIA NOVOTNY 
Attorney for Respondent 

3418 NE 65th Street, Suite A 
Seattle, WA 98115 

(206) 525-0711 



TABLE OF CONTENTS 

I. INTRODUCTION ........................................................................ 1 

II. ISSUES IN RESPONSE ........................................................... 1 

III. RESTATEMENT OF THE CASE ............................................ .4 

IV. ARGUMENT IN RESPONSE ................................................... 8 

A. THE TRIAL COURT PROPERLY ENTERED A DECREE OF 
DISSOLUTiON AND THE DECREE IS VALID ............................ 8 

B. THE COURT WAS REQUIRED TO ENTER A DECREE OF 
DISSOLUTION BECAUSE THE MARRIAGE WAS 
IRRETRIEVABLY BROKEN ....................................................... 12 

C. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 
MAKING A JUST AND EQUITABLE DISTRIBUTION OF 
PROPERTY AND LIABILITIES .................................................. 13 

1) Standard of review ........................................................... 13 

2) Any value attached to the radio business was included in 
valuation of the accounting business, since they were not 
separate entities, and, in any case, Rebecca waived any 
objection to the contrary by failing to raise this issue at any 
time in the trial court ................................................................ 15 

3) When the trial court accounted for predistributions to the 
party, it did not distribute nonexistent assets .......................... 18 

4) There was substantial evidence that the business income 
was spent on the parties' increased expenses ....................... 20 

5) The trial court's maintenance award was based on careful 
consideration of the wife's need and the husband's ability to 
pay .......................................................................................... 22 

D. THERE WAS NO ERROR IN MAKING THE PARTIES 
LIABLE FOR THEIR OWN A TIORNEY FEES AT TRIAL, BUT 
REBECCA SHOULD PAY JERRY'S FEES ON APPEAL 



BECAUSE SHE RECEIVED MORE OF THE PROPERTY AND 
BECAUSE SHE HAS BEEN INTRANSIGENT ........................... 28 

E. CROSS APPEAL ................................................................. 30 

F. CONCLUSION ..................................................................... 30 

ii 



TABLE OF AUTHORITIES 

Washington Cases 

Chai v. Kong, 122 Wn. App. 247, 93 P.3d 936 (2004) ................... 11 

Fleckenstein v. Fleckenstein, 59 Wn.2d 131, 366 P.2d 688 (1961) 
................................................................................................... 30 

Little v. Little, 96 Wn.2d 183, 634 P.2d 498 (1981) ....................... 13 

Marriage of Clark, 13 Wn. App. 805, 538 P.2d 145 (1975) ........... 13 

Marriage ofCrosetto, 82 Wn. App. 545, 918 P.2d 954 (1996) ...... 30 

Marriage of Greene, 97 Wn. App. 708, 986 P.2d 144 (1999) 17,18 
................................................................................................. 17, 18 

Marriage of Griswold, 112 Wn. App. 333,48 P.3d 1018 (2002) .... 19 

Marriage of Konzen, 103 Wn.2d 470, 693 P.2d 97 (1985) ........... 14 

Marriage of Kaseburg, 126 Wn. App. 546, 103 P.3d 1278 (2005) 18 

Marriage of Landry, 103 Wn.2d 807, 699 P .2d 214 (1985) .......... 14 

Marriage of Markowski, 50 Wn. App. 633, 749 P.2d 754 (1988) ... 11 

Marriage of Mattson, 95 Wn. App. 592, 976 P.2d 157 (1999) ...... 30 

Marriage of Mueller, 140 Wn. App. 498, 167 P.3d 568 (2007) ...... 22 

Marriage of Steele, 90 Wn. App. 992, 957 P.2d 247 (1998) ........ 8, 9 

Marriage of TeTTy. 79 Wn. App. 866, 871, 905 P.2d 935 (1995) .... 13 

Marriage of Thomas, 63 Wn. App. 658, 821 P.2d 1227 (1991) .... 14 

Marriage of Tower, 55 Wn. App. 697, 780 P.2d 863 (1989) .......... 13 

iii 



Marriage of White, 105 Wn. App. 545, 20 P.3d 481 (2001) ........... 18 

Moreman v. Butcher, 126 Wn.2d 36, 891 P.2d 725 (1995) ........... 28 

State v. Camarillo, 115 Wn.2d 60, 794 P.2d 850 (1990) .............. 14 

Wold v. Wold, 7 Wn. App. 872, 503 P.2d 128 (1972) .................... 17 

Statutes, Rules & Other Authorities 

Black's Law Dictionary (8th Edition, 2005) ...................................... 10 

CR 4.1 .............................................................................................. 9 

CR5 ................................................................................................. 9 

CR 5(a) . ......................................................................................... 11 

RAP 10.3 ........................................................................................ 28 

RAP 13.4 ........................................................................................ 10 

RCW26.09.030(d) ......................................................................... 10 

RCW 26.09.090(f) .......................................................................... 22 

RCW26.09.140 ............................................................................. 29 

RCW26.09.150 ............................................................................. 11 

RCW 29.09.080(4) ......................................................................... 13 

iv 



v 



.. 

I. INTRODUCTION 

When this 40-year marriage ended, the court had to 

distribute a modest estate between a husband who is terminally ill 

and a wife who has not worked out of the home for forty years. In 

light of these circumstances and the considerations mandated by 

Washington law, the court accomplished a fair and equitable 

distribution, which awarded to the wife and to the husband, 

respectively, 56% and 44% of the estate, and awarded to the wife 

maintenance of $1 ,800 monthly. The wife's challenge to the validity 

of the decree is frivolous and her challenge to the court's 

distribution fails to demonstrate any abuse of discretion. 

II. ISSUES IN RESPONSE 

1. Where a spouse commences a proceeding for legal 

separation and the other spouse counterclaims for dissolution, must 

the answering spouse also file and serve by process a summons 

and petition for dissolution? 

2. Where a petition for legal separation is answered with 

an allegation the marriage is irretrievably broken and with a request 

for dissolution, where there is no objection to lack of jurisdiction, 

where the matter proceeds to trial and the court enters a decree 
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dissolving the marriage on evidence the marriage is irretrievably 

broken, is the dissolution decree void? 

3. Where a spouse alleges and testifies that the 

marriage is irretrievably broken, does Washington law require the 

court to grant a decree dissolving the marriage, even if the other 

spouse wants only a legal separation? 

4. Where evidence supports that insurance proceeds 

existed at the time of separation, but that one spouse spent those 

proceeds before trial, may the court choose to value those 

proceeds as of separation and equalize their distribution? 

5. Where a family business encompasses, as its major 

part, an accounting practice, but also includes a small radio 

production business, and where the business in its entirety is 

properly valued and distributed by the court, and where the wife 

offered no proofand made no argument that the radio business had 

any separate value, can she claim for the first time on appeal that 

the trial court erred when it awarded the "radio business" to the 

husband? 

6. Where substantial evidence supported that the 

parties' spent as much as the business made during the year of 

separation, and the wife was unable to point to any shortfall or 
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discrepancy, was the court free to find the expenses were as the 

husband proved them to be? 

7. Where the wife's claimed monthly expenses were 

inflated, and the court discounted them accordingly, and where the 

husband, because of his terminal cancer, had a limited ability to 

pay maintenance, did the court act well within its discretion to order 

to the wife permanent maintenance in an amount somewhat 

smaller than her monthly expenses, but as much as the husband 

could pay, especially where the wife received a disproportionate 

award of the marital estate and could make up the shortfall with 

income from her assts? 

8. Did the wife properly assign error to the court's finding 

that the parties could pay their own attorney fees and, if not, is that 

finding a verity on appeal? 

9. Where the wife received 56% of the marital estate 

and $1800 in monthly maintenance, did the court act within its 

discretion when it found she could afford her own fees? 

10. Where the wife's conduct of pretrial and trial, including 

baseless accusations of missing or misappropriated assets, 

increased the cost of litigation, was the court right to deny her 

attorney fees? 
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11. Where this same intransigent conduct is apparent on 

appeal, and where the husband has the need and the wife the 

ability to pay, should the husband receive his fees on appeal? 

III. RESTATEMENT OF THE CASE 

At the time of trial, Jerry was 60 years old and living on 

borrowed time. CP 443-451. His medical expert testified that only 

three out of 600 other patients have lived with carcinoid cancer as 

long as Jerry. Id. He estimates Jerry likely has only three to four 

years to live, with some of those years marked by morbidity. Id., at 

29, RP (Trial) 77-83. Based on this evidence, the court found 

Jerry's life expectancy to be approximately three and one-half 

years. See CP 92. Again, based on medical evidence, the court 

found it "advisable for the husband to substantially reduce his work 

schedule as the stress of work adversely affects the husband's 

health." Id.; CP 443-451; RP (Trial) 108. 

Jerry has worked since he was 14. RP (Trial) 76. For years, 

he has run the family accounting business, Stewart Tax & 

Accounting, with Rebecca contributing some work early on. RP 

(Trial) 25, 195. Jerry intended to continue working, but after 

hearing his doctor's frank testimony in deposition, he realized more 
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fully the seriousness of his condition. RP (Trial) 77-82, 203-209. In 

the aftermath, he found himself unsure what he should or could do 

with the time remaining to him. The doctor had told him these were 

his "golden years," since his treatment has worked longer than 

expected. At some point, the treatment's efficacy will cease and 

Jerry will have to try other treatment modalities, none of which will 

alter the fact that he faces a lengthy dying process. RP 77-82 

(Trial). This information has shaped Jerry's views on what to do 

after the dissolution of his marriage. RP (Trial) 207-208 (Jerry 

hearing doctor's deposition testimony on 10/28/08 was "the first 

time I really understood how sick I am") 

Given the anticipated need for a caregiver at the end of his 

life, Jerry wants to sell the accounting business and move to Texas, 

where his brother lives. RP (Trial) 82-83, 107,232. After he 

completes the transition of the business to the new owner, Jerry 

does not know how much he can or will want to work, since he is 

running low on both time and money. RP (Trial) 200-203. 

Jerry's wife, Rebecca, stopped working outside the home 

early in the marriage, when their second child was born. RP (Trial) 

23-24. The parties agreed she should stay home. Later, as the 

children aged, Jerry encouraged her to get out and work, but 
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Rebecca never took another job. RP (Trial) 126. The parties lived 

comfortably, enjoying the services of a housekeeper and eating out 

a lot. RP (Trial) 107-108, 127. 

At the time of separation, Jerry was working long days 

during tax season. RP (Trial) 207. Arriving home one night, the 

parties had an argument. Rebecca called the police and accused 

Jerry of domestic violence. RP (Trial) 283-284. He was taken from 

the home and never returned. RP (Trial) 224. The dissolution trial 

judge found no reason to enter a continuing restraining order. RP 

(01/20/09) 3 (Court: "First thing I want to say is that the restraining 

order needs to be set aside. We don't need a restraining order 

... "); CP 90,93.1 

Rebecca filed for legal separation later on the same day she 

had Jerry arrested. CP 261-268. Jerry responded with a 

counterclaim for dissolution, alleging the marriage to be irretrievably 

broken. CP 154. After mediation failed, the matter proceeded to 

trial before the Hon. Stephen Mura. 

1 Rebecca mentions her allegations twice in her brief. Sr. Appellant, at 1, 10. 
Even if true, the alleged conduct is irrelevant, which is why Jerry does not spend 
time here refuting the allegations. RCW 26.09.080 (providing for disposition of 
property and liabilities at dissolution "without regard to marital misconducf'). 
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At trial, Rebecca spent considerable time insinuating that 

Jerry had hidden assets or failed to disclose financial information, 

only to concede at the end of trial that Jerry had been forthright. 

See, e.g., RP (Trial) 54-55, 157-194,235-238, RP (Trial) 274. She 

also had to concede that most of the financial records were left in 

her possession at the family residence, which Jerry was restrained 

from entering. RP (Trial) 52-54. She also had access to all their 

accounts at the bank, since she was a signatory and also because 

Jerry signed a release giving her access. RP (Trial) 116, 231, 242. 

Finally, she was unable to produce any evidence supporting her 

accusations. RP (Trial) 72. Moreover, Jerry demonstrated he had 

fully performed all discovery obligations and fully accounted for all 

the family's assets. See, e.g., Exhibit 21; RP (Trial) 115-125,221-

224, 224-233. Based on all the evidence, the trial court found that 

Jerry "has not transferred, secreted or acted in any untoward 

manner toward the wife in the management of the community 

assets." CP 92. 

At the conclusion of the trial, the court found the marriage to 

be irretrievably broken, to which Jerry had testified. CP 88; RP 

(Trial) 76, 282. The court then made a fair and equitable 

distribution of the property and liabilities, awarding 56% to Rebecca 
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and 44% to Jerry and awarding Rebecca $1800 monthly 

maintenance, terminating upon either parties' death. RP (01/20/09) 

12; CP 89-90,92-93. Additional facts are addressed in the 

argument section below. 

IV. ARGUMENT IN RESPONSE 

A. THE TRIAL COURT PROPERLY ENTERED A DECREE OF 
DISSOLUTION AND THE DECREE IS VALID. 

Rebecca's argument on jurisdiction is a little hard to follow. 

She claims the decree is void because Jerry did not prepare and 

serve, with separate summons, a petition for dissolution, after she 

had served him with a petition for legal separation. Br. Appellant, at 

11-12. Thus, even though she commenced this legal proceeding, 

she claims the court lacked jurisdiction over her. Br. Appellant, at 

13. This novel argument finds no support in the civil rules, the 

statutes, or case law. 

First, it should be noted that Rebecca made no objection 

below to entry of a dissolution decree. Because she proceeded to 

trial and asked for affirmative relief (in the form of property 

distribution and maintenance), she waived any claim that the court 

lacked personal jurisdiction. See, Marriage of Steele, 90 Wn. App. 

992,997-998,957 P.2d 247 (1998) (party waives any claim of lack 
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of personal jurisdiction "if, before the court rules, he or she asks the 

court to grant affirmative relief, or otherwise consents, expressly or 

impliedly, to the court's exercising jurisdiction."). Indeed, it has long 

been the law in Washington that "[i]f a party wishes to claim lack of 

personal jurisdiction, he or she must do so (a) as soon as 

reasonably practicable and (b) consistently." Steele, 90 Wn. App. 

at 997. This sensible principle precludes Rebecca from sitting on 

her hands through pretrial proceedings and trial, then asking the 

appellate court to send the matter back for a complete "do over." 

This marriage is over and Rebecca's untimely complaint about 

personal jurisdiction cannot resurrect it. 

Rebecca's argument also fails to make sense otherwise. 

After all, she submitted to the court's jurisdiction by petitioning for 

legal separation, by which this legal proceeding was commenced. 

CR 4.1. Her summons was the mechanism by which the court 

obtained jurisdiction over Jerry. CR 4.1. Rebecca provides no 

authority for the proposition that a court somehow lacks jurisdiction 

over the party who commences a proceeding. 

Rebecca's summons commanded Jerry to respond by 

serving a copy of his answer on Rebecca's counsel. CP 261; see 

CR 4.1 (b); see, a/so, CR 5 (service requirements for "every 
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pleading subsequent to original complaint"). Jerry's answer 

included a counterclaim for dissolution, permitted under CR 13(c) 

(permitting a counterclaim for relief exceeding or different in kind 

from that sought in the petition). Rebecca tacitly concedes she 

received Jerry's answer. Sr. Appellant, at 11-12. Moreover, she 

offers no authority for her apparent claim that Jerry was required to 

commence, by summons and petition, a separate proceeding for 

dissolution. And the statute she cites will not carry that freight. Sr. 

Appellant, at 11-12. RCW 26.09.030 provides that, where 

requested, a court will grant a decree of legal separation "unless 

the other party objects and petitions for a decree of dissolution ... " 

RCW 26.09.030(d) (emphasis added). Use of the word "petition" in 

the statute does not mandate use of process, if that is what 

Rebecca is arguing. Indeed, petitions take many forms in the law, 

including, for example, a "petition for review" to Washington's 

Supreme Court and a "personal restraint petition," neither of which 

needs to be served with a summons. See RAP 13.4; RAP Title 16. 

A "petition" is simply "a formal request presented to a court or other 

official body." Black's Law Dictionary (8th Edition, 2005). 

The cases Rebecca cites do not help her, since neither 

involves a counterclaim for dissolution in answer to a petition for 
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legal separation. For example, this case bears no resemblance to 

one involving a default judgment in which a petitioner receives 

more relief than requested in the originally served petition, as was 

the case in Marriage of Markowski, 50 Wn. App. 633, 749 P.2d 754 

(1988). There, the wife served a petition for legal separation. 

Before entry of a decree of legal separation, she petitioned again, 

this time for dissolution. Because she, the petitioner, sought an 

additional kind of relief, the civil rules required her to serve her 

husband by process. CR 5(a). The wife could not rely on the 

governing statute, which allows conversion by motion of a decree of 

legal separation into a decree of dissolution, because no decree of 

legal separation was obtained. See RCW 26.09.150. In short, 

Markowski bears no resemblance to the Stewart case. 

The other case Rebecca cites is even less helpful. In Chai 

v. Kong, 122 Wn. App. 247, 93 P.3d 936 (2004), this court rejected 

the argument that a motion to convert a decree of legal separation 

into a decree of dissolution must be served by process. Not only 

does the statute expressly authorize service by motion, the 

constitution takes no offense at this procedure because "[p]arties to 

a separation proceeding have constructive notice" that the decree 
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of legal separation may, by motion, be converted to a decree of 

dissolution." Id., at 255. 

Again, it is not clear how Chai v. Kong applies to this case. 

The court did not enter a decree of legal separation, then convert it 

to a decree of dissolution. Rather, here, Rebecca commenced the 

proceeding as one for legal separation. She had notice of Jerry's 

counterclaim for dissolution. She failed to complain that the court 

lacked jurisdiction over her for purposes of dissolving the marriage, 

but sat silently (on this point) throughout an entire trial. Her 

argument that the decree is void simply makes no sense. 

B. THE COURT WAS REQUIRED TO ENTER A DECREE OF 
DISSOLUTION BECAUSE THE MARRIAGE WAS 
IRRETRIEVABLY BROKEN. 

Rebecca seems to argue that because her religious beliefs 

prohibit marital dissolution, the court could not dissolve the 

marriage. Br. Appellant, at 11. In fact, the only thing the court 

could do after this trial was to enter a decree of dissolution. The 

trial court found the Stewart marriage to be irretrievably broken. CP 

88. Jerry alleged that it was in his response to Rebecca's petition 

for legal separation and he testified that it was. CP 88; RP (Trial) 

76. Rebecca disagreed, because she does not believe in divorce. 

RP (Trial) 27. However, "[a]bsent fraud, or coercion, the allegation 
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that the marriage is irretrievably broken is all that is required to 

support a decree of dissolution, and the judge has no function in 

evaluating the evidence with respect to its grounds." Little v. Little, 

96 Wn.2d 183, 192,634 P.2d 498 (1981). Accordingly, the trial 

court had to enter a decree of dissolution. CP 62-86. 

C. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 
MAKING A JUST AND EQUITABLE DISTRIBUTION OF 
PROPERTY AND LIABILITIES. 

1) Standard of review. 

In the distribution of property and liabilities at dissolution, 

what controls is the statutory mandate to be just and equitable. 

RCW 26.09.080. In respect of that goal, the court's paramount 

concern when distributing property is the economic condition in 

which the decree leaves the parties. In re Marriage of Terry, 79 

Wn. App. 866, 871, 905 P.2d 935 (1995). See, also, RCW 

29.09.080(4) (court must consider economic circumstances of the 

parties). 

Importantly, "'[t]he key to equitable distribution of property is 

not mathematical preciseness, but fairness. '" In re Marriage of 

Tower, 55 Wn. App. 697, 700, 780 P.2d 863 (1989) (quoting In re 

Marriage of Clark, 13 Wn. App. 805, 810, 538 P.2d 145 (1975). 

And, of course, what is fair is generally for the trial court to decide, 
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a decision that will not be disturbed on appeal absent a manifest 

abuse of discretion. In re Marriage of Konzen, 103 Wn.2d 470, 

477-478,693 P.2d 97 (1985); accord Marriage of Wash bum, 101 

Wn.2d 168, 179,677 P.2d 152 (1984). Thus, in her appeal, 

Rebecca bears a "heavy burden." In re Marriage of Landry, 103 

Wn.2d 807,809,699 P .2d 214 (1985). Simply, she must show 

that "no reasonable judge would have reached the same 

conclusion" as did the judge here. Id., at 809-810. 

Moreover, she must carry this burden without retrial of the 

factual issues, since the trial court's findings of fact will be accepted 

as verities on appeal as long as they are supported by substantial 

evidence in the record. In re Marriage of Thomas, 63 Wn. App. 

658,660,821 P.2d 1227 (1991). After all, it is the trial court's role 

to resolve any conflicts in testimony, to weigh the persuasiveness 

of evidence, and to assess the credibility of witnesses. State v. 

Camarillo, 115 Wn.2d 60,71,794 P.2d 850 (1990). Forthese 

reasons, decisions in dissolution proceedings will seldom be 

changed on appeal. Marriage of Landry, 103 Wn.2d at 809. All of 

these principles apply here to require the trial court be affirmed. 
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2) Any value attached to the radio business was included in 
valuation of the accounting business. since they were not 
separate entities. and. in any case. Rebecca waived any 
objection to the contrary by failing to raise this issue at 
any time in the trial court. 

Rebecca argues the trial court erred by not valuing a radio 

business it awarded to Jerry. Br. Appellant, at 14; see CP 69 

(awarding "Husband's Radio Business"). A reader of the record 

might fairly be heard to ask, "what radio business?" In the trial, two 

inquiries are made concerning radios. The first had to do with 

Jerry's hobby of purchasing and refurbishing antique radios. RP 

(Trial) 40-41,133-134. Before the end oftrial, the parties agreed 

as to the distribution of personal property. CP 68. 

The second mention of radios occurs when Rebecca's 

counsel asks Jerry if he intends to continue working in his "radio 

business." RP (Trial) 203. He responded that he would like to. Id. 

No one offered any evidence regarding the nature of this business 

or what separate value, if any, it might have. 

In her brief, Rebecca cites to references to the radio 

business in pretrial pleadings, none of which appeared to be before 

the trial court. For example, nearly a year before trial, Rebecca 

filed a declaration in which she discussed Jerry's work schedule, 

noting he had hired an employee "so he could work more on his 
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radio programs" and that he would stay longer at the office to "do 

his radio work." CP 192. The only follow-up to this inquiry was in 

the question to Jerry whether he intended to continue to work in the 

radio business, to which he replied that he wanted to do so, a reply 

that must be read in light of the other evidence concerning Jerry's 

health and the impact on his ability to work. 

Five months before trial, in a declaration, Rebecca asks to 

be able to "video record" the interior of the accounting office "as 

well as the radio room." CP 123. She expresses concern that 

items may be missing and observes that the "radio room has very 

expensive equipment" in it. Id. Nothing is heard about this issue 

again. 

In his deposition, Jerry explained that he self-produces his 

own radio programs as part of Stewart Tax & Accounting. CP 352 

(Deposition of Jerry Stewart). All expenses and income are 

included in the accounting business. Id. Rebecca agreed the 

business was "the only source of income" for the parties. CP 555 

(Declaration of Lynette Korb, at 2). The parties stipulated to the 

business value. RP (Trial) 287. 

Now, for the first time, Rebecca argues the radio business 

had a separate existence and separate value and faults the court 
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for not valuing it. Br. Appellant, at 14, citing Wold v. Wold, 7 Wn. 

App. 872, 878, 503 P.2d 128 (1972). Because this argument is 

raised for the first time on appeal, it should not be considered. RAP 

2.5(a). Throughout pretrial and trial proceedings, Rebecca never 

once raised this issue. Obviously, she knew about the "radio 

business" and could have, at any time, developed facts, if any 

existed, to support an argument that the radio business had some 

value apart from the accounting business. Her failure to do so 

precludes her from raising the issue now. 

In any case, because the radio business was part of the 

accounting business and the accounting business was valued (CP 

94), Rebecca is wrong as a matter of fact. For the same reason, 

Wold v. Wold, 7 Wn. App. 872, 503 P.2d 118 (1972), does not 

apply, since the problem in that case was that the trial court did not 

make findings as to disputed property values. See, also, Greene v. 

Greene, 97 Wn. App. 708, 712, 986 P.2d 144 (1999) (reversible 

error if court does not resolve dispute as to property value). Here, 

there is no dispute. There is no separate valuation of the radio 

business because there is no evidence to support any separate 

value. Certainly, there was no dispute at trial on this issue, so 

nothing the trial court could - or was asked to - resolve. 
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3) When the trial court accounted for predistributions to the 
party. it did not distribute nonexistent assets. 

Rebecca challenges the court order requiring her to pay 

Jerry $1,027 for half of insurance claim proceeds because she 

claims the proceeds no longer exist. Br. Appellant, at 15-16. 

Rebecca testified that the parties received the proceeds, but said 

the money was gone by the time of trial. RP (Trial) 49. Jerry 

testified that it was in the safe when he was removed from the 

family residence and that he had not spent it. RP (Trial) 114. The 

court chose to believe Jerry. CP 67 (liThe insurance proceeds of 

$2,054 were in the wife's possession at time of separation."); see, 

also RP (01/20/09) 6, 9. This was the trial court's call to make. In 

re Marriage of Greene, 97 Wn. App. 708, 714, 986 P.2d 144 (1999) 

(credibility determinations are solely the province of the trial court). 

Rebecca argues the court cannot credit Jerry half this money 

because she spent it. Br. Appellant, at 16. It is true that a court 

cannot distribute an asset that no longer exists. Marriage of 

Kaseburg, 126 Wn. App. 546, 561, 103 P.3d 1278 (2005); see, 

also, Marriage of White, 105 Wn. App. 545, 551, 20 P.3d 481 

(2001). However, it is also true that a court can value an asset as 

of the date of separation, which is what the trial court actually did 

here. See Marriage of Griswold, 112 Wn. App. 333, 351,48 P.3d 
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1018 (2002) (affirming trial court's decision to value the family home 

at the time of separation). Rebecca was restrained post-separation 

from disposing of the parties' property except as agreed in writing 

by the parties. CP 259. The court was we" within its discretion to 

equalize the distribution of assets to account for her having spent 

the insurance proceeds. Indeed, a contrary principle would 

encourage spouses, post-separation, to dispose of assets as 

hastily and completely as possible. 

Moreover, both Kaseburg and White are distinguishable. In 

White, the trial court had awarded to the wife money she used to 

payoff the mortgage on the family residence four years before 

separation. By contrast, the money at issue here existed on the 

date of separation. Likewise, in Kaseburg, the trial court essentially 

distributed at dissolution a former interest in community property, 

i.e., property that had been foreclosed. Again, the facts there bear 

no resemblance to the facts here. Rebecca either has or spent the 

insurance proceeds. Properly, Jerry's half of those proceeds will be 

deducted from Rebecca's share of the accounting business sale 

proceeds. CP 67. 
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4) There was substantial evidence that the business income 
was spent on the parties' increased expenses. 

The trial court rejected Rebecca's allegations of 

mismanagement and nondisclosure. CP 92. 

The wife has alleged that the husband has secreted 
community assets. The court finds that the husband 
has not transferred, secreted or acted in any 
untoward manner toward the wife in the management 
of the community assets. 

CP 92. The court arrived at this finding because Rebecca was 

unable to identify any discrepancy in Jerry's accounting. RP (Trial) 

54-58. Rather, her suspicions seemed based more on the fact that 

she did not conduct discovery adequately (or efficiently), for which 

she blamed Jerry. Considerable time at trial was spent rehashing 

the pretrial discovery process, to the point the court admonished 

Rebecca for wasting trial time. RP (Trial) 72,190-191,244-245. 

Indeed, as Rebecca conceded, she had the records by time of trial. 

RP (Trial) 245,247. Rather, her point, she claimed, was that Jerry 

had not been cooperative. Id.2 Properly, the court was more 

interested in whether Rebecca could point to any evidence of 

financial wrongdoing. RP (Trial) 72. She was unable to do so. 

21n fact, Jerry did everything he could to provide requested information. RP 
(Trial) 242; Exhibit 21. However, his cooperation was hindered by the fact that 
nearly all the financial records were in Rebecca's possession and she did not 
easily understand them, despite how carefully Jerry maintained them. See, e.g., 
RP (Trial) 53-58,71,125,224-231,245. 
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Nevertheless, on appeal, Rebecca claims that the accounting 

was inadequate and that a new trial is needed to accomplish what 

she could not accomplish in the first place. Br. Appellant, at 17-18. 

Again, her accusations are vague and unsubstantiated. She 

suggests there is a problem because, in 2008, the year of 

separation, the parties ran through a lot of money. See, e.g., RP 

(Trial) 209. This fact is hardly surprising, since, beginning in March, 

they had to support two households and a couple of attorneys. 

Despite this dramatic change in their personal economy, they 

continued, post-separation, to maintain a recreational property, in 

part at least, due to Rebecca's own wishes. RP (Trial) 59-60. Jerry 

bought a condo. RP (Trial) 209. There were considerable 

expenses related to a property purchased for a daughter with 

Jerry's inheritance. RP (Trial) 209-210. And, of course, Jerry paid 

Rebecca maintenance of nearly $5,000 a month. RP (Trial) 66. 

Indeed, Rebecca's own expenses were considerable, and she ran 

through about $80,000 in ten months. RP (Trial) 64. 

In any case, Jerry painstakingly described the monthly 

expenses, to the court's complete satisfaction. RP (Trial) 115-125, 

157-196,221-231; RP (01/20/09) 4 (court finding Jerry has not 

squandered or hidden or disposed of assets). Rebecca conceded 
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she had all the records by the time of trial, but could point to no 

discrepancy in them. Indeed, at one point, during questioning from 

Rebecca's counsel, Jerry totaled one month's expenditures on the 

stand to the dollar. RP (Trial) 184-186. Again, on appeal, Rebecca 

simply fails to show that anything was amiss. Before distributing 

the property and liabilities, the judge was fully advised in the actual 

facts. 

5) The trial court's maintenance award was based on 
careful consideration of the wife's need and the 
husband's ability to pay. 

Maintenance is not a matter of right. Marriage of Mueller, 

140 Wn. App. 498,510,167 P.3d 568 (2007). Rather, the court's 

decision to award maintenance, after consideration of the statutory 

factors, is within its sound discretion. Rebecca demonstrates no 

abuse of discretion here. Br. Appellant, at 18-20. 

In awarding maintenance, the court had to consider not only 

Rebecca's needs, but also Jerry's ability to pay maintenance, an 

ability profoundly compromised by his medical condition. See RCW 

26.09.090(f) (court must consider "[t]he ability of the spouse or 

domestic partner from whom maintenance is sought to meet his or 

her needs and financial obligations while meeting those of the 
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spouse or domestic partner seeking maintenance.,,).3 See CP 89 

(FOF 2.12: "health of the parties"); RP (01/30/09) 10. Explicitly, the 

court found "that the Husband does not have the ability to pay 

$2600/month in light of his living and medical needs with terminal 

cancer." CP 89; RP (1/20/09) 7. Substantial evidence supported 

this finding, including substantial medical evidence. RP (Trial) 77-

83; CP 422-458 (Deposition Dr. Pommier). Jerry's doctor advised 

3 RCW 26.09.090. Maintenance orders for either spouse or either domestic 
partner-Factors 

(1) In a proceeding for dissolution of marriage or domestic partnership, legal 
separation, declaration of invalidity, or in a proceeding for maintenance following 
dissolution of the marriage or domestic partnership by a court which lacked 
personal jurisdiction over the absent spouse or absent domestic partner, the 
court may grant a maintenance order for either spouse or either domestic 
partner. The maintenance order shall be in such amounts and for such periods of 
time as the court deems just, without regard to misconduct, after considering all 
relevant factors including but not limited to: 

(a) The financial resources of the party seeking maintenance, including separate 
or community property apportioned to him or her, and his or her ability to meet 
his or her needs independently, including the extent to which a provision for 
support of a child living with the party includes a sum for that party; 

(b) The time necessary to acquire sufficient education or training to enable the 
party seeking maintenance to find employment appropriate to his or her skill, 
interests, style of life, and other attendant circumstances; 

(c) The standard of living established during the marriage or domestic 
partnership; 

(d) The duration of the marriage or domestic partnership; 

(e) The age, physical and emotional condition, and financial obligations of the 
spouse or domestic partner seeking maintenance; and 

(f) The ability of the spouse or domestic partner from whom maintenance is 
sought to meet his or her needs and financial obligations while meeting those of 
the spouse or domestic partner seeking maintenance. 
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advised him to work less, since the stress of his employment took a 

toll on his health, and because this period of time, while his 

treatment was still working, was likely to be short and to be the last 

of Jerry's "golden years." RP (Trial) 77-82. Moreover, once his 

treatment stopped working, Jerry could anticipate increasing 

debilitation and increasing medical and care expenses. Id. In 

short, Jerry demonstrated a need to work less and a need to spend 

more, as his disease progressed. 

As Jerry faces these harsh realities, Rebecca wants to 

maintain the lifestyle she enjoyed while married and during Jerry's 

good earning years. However, as the trial court observed, 

"everybody comes into these cases wanting to be in the same 

position that they were in before the divorce and it just doesn't 

happen." RP (01/30/09) 3. An unfortunate reality facing divorcing 

couples is that their money does not go as far as it did when they 

had one household, not two. Certainly, Rebecca's request for 

$4500 to $6000 in monthly maintenance suggests precisely that 

kind of unrealistic thinking. See RP (Trial) 66,277. 

The court, after careful analysis of Rebecca's actual financial 

needs, and with an understanding that her post-dissolution 

economy was necessarily more frugal, found that Rebecca needed 
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$2600 monthly to meet her expenses. CP 889; RP (01/30/09) 10.4 

For example, the court suggested Rebecca could economize on 

her telephone service and pay $24 monthly instead of $115, and 

could live without a cell phone. RP (01/30/09) 10-11. Similarly, the 

judge discredited Rebecca's claim that she needed $300 monthly to 

pay for the insurance and license on her, fully paid for, 2001 Chevy 

Suburban. Id. 

The court arrived at its conclusion as to Rebecca's needs 

based on review of her financial affidavit and on the testimony 

given at trial. RP (01/30/09) 9-10; RP (Trial) 59-67; Exhibit 1. 

Rebecca testified she was spending every month $850 on food, 

$250 on lawn maintenance, $500 on clothing, $840 on utilities. 

See, also, RP (Trial) 107-108. The court was well within its 

discretion to find these expenses inflated and, further, to anticipate 

a reduction in expenses because of how the real property was dealt 

with at trial (e.g., eliminating the need for payment on recreational 

property, RP (Trial) 30-36. Finally, the court observed that 

Rebecca could make up the difference between her actual 

expenses ($2600) and maintenance awarded ($1800) with income 

4 Rebecca does not take issue on appeal with this finding. 
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from the disproportionate award of assets she received. RP 

(01/20/09) 10-12. 

In sum, the court carefully analyzed the financial needs and 

abilities of the parties, pursuant to the statutory mandate, and 

awarded maintenance accordingly. In doing so, the court acted 

fully within its discretion. 

Likewise, the court was well within its discretion to apportion 

the life insurance policies as it did. Sr. Appellant, at 20-21. If 

anything, Jerry could justifiably claim he received the short end of 

this stick. Anticipating his special need, Jerry purchased a special 

rider for the whole life policy, which allowed him to received up to 

half of its $400,000 value at the point when his death is imminent. 

RP (Trial) 231-233. His purpose was to provide for his care in his 

final days. Id. The court awarded only $100,000 ofthat policy to 

Jerry, with Rebecca receiving the other $300,000. Rebecca's 

complaint that she will not be the beneficiary of more of the policy 

ignores this important feature of it. 

Rebecca also ignores or misrepresents other important 

facts. The parties' circumstances were considerably changed from 

what they were at the time Jerry purchased the policy and from 

when he assessed their financial status in March 2008. Sr. 
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Appellant, at 20-21. Rebecca is not going to be caring for him 

when the need arises. Both of them have needs greater than when 

they could enjoy the economies of marriage, and, in Jerry's case, 

needs specific to the anticipated decline in his health. And their 

assets have suffered devaluation, along with the rest of the 

economy. RP (Trial) 209-210. 

The court distributed the policies as it saw fit, given the 

difficult circumstances facing both parties. Rebecca may be 

disappointed in her changed life style, but Jerry faces his own 

battle. Rebecca's suggestion that he live off speculative disability 

and Medicaid payments is simply mean. See RP (Trial) 207 (Jerry 

does not know if he will claim disability or what it would pay), 233 

(does not know if Medicaid will pay anything). 

Rebecca received the lion's share of the estate, which 

included Jerry's separate property (inheritance). She fails to show 

the court abused its discretion in any respect, including in how it 

apportioned the insurance. 
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D. THERE WAS NO ERROR IN MAKING THE PARTIES 
LIABLE FOR THEIR OWN ATTORNEY FEES AT TRIAL, 
BUT REBECCA SHOULD PAY JERRY'S FEES ON 
APPEAL BECAUSE SHE RECEIVED MORE OF THE 
PROPERTY AND BECAUSE SHE HAS BEEN 
INTRANSIGENT. 

In her Assignments of Error, Rebecca states that "[b]ased on 

the overall circumstances of the parties, each party should pay their 

own costs and attorney fees." Br. Appellant, at 4. Accordingly, she 

does not assign error to the trial court's findings that a "[e]ach party 

is capable of paying their own attorney fees and costs and no 

award should be made." CP 90 (1{ 2.14). However, later in her 

brief, Rebecca argues she should have received "additional" fees at 

trial and should receive her fees on appeal. Br. Appellant, at 21-23. 

Rebecca waived these arguments. RAP 10.3(a)(4) and 10.3(g); 

Moreman v. Butcher, 126 Wn.2d 36, 39,891 P.2d 725 (1995) 

(findings are verities on appeal if party fails to assign error to them). 

Moreover, these arguments are baseless. If anything, Rebecca 

should pay Jerry's fees, as she received a disproportionate award 

of the estate. 

She was awarded 56% of the estate, including cash assets. 

RP (Trial) 12; CP 68-70. Not only is she healthier than Jerry, she 

28 



has more money. RCW 26.09.140.5 She failed to demonstrate at 

trial, and fails to demonstrate here, that she has a need for attorney 

fees or that Jerry has an ability to pay them. Indeed, Rebecca's 

conduct at trial, as well as this appeal, suggests that she has 

unnecessarily driven up the costs of litigation. She complained a 

great deal during pretrial and at trial about missing assets and 

missing documentation, but could not support her insinuations with 

even a shred of evidence, as she concedes by the end of trial. RP 

(Trial) 274 (not accusing Jerry of lying; "it was just frustration with a 

lot of bank accounts and complicated finances"). Indeed, she 

complained about missing records when she was, herself, in 

possession of the records. By contrast, Jerry compromised and 

accommodated over and over, making every effort to limit the time 

and cost of the dissolution. See, e.g., RP (Trial) 83 (offering her 

$150000 of life insurance); 84-85 (compromising on house value); 

87 and 101 (waiving separate property argument and taking loss on 

property bought for daughter); 101-105 (selling business and 

5 RCW 26.09.140 provides: 

The court from time to time after considering the financial resources of both parties may 
order a party to pay a reasonable amount for the cost to the other party of maintaining or 
defending any proceeding under this chapter and for reasonable attomey's fees or other 
professional fees in connection there with, including sums for legal services rendered and 
costs incurred prior to the commencement of the proceeding or enforcement or modification 
proceedings after entry of judgment. 
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working to facilitate transition); 107-108 (acknowledging wife's need 

for maintenance and expressing desire to help meet her needs); 

143 (compromising on personal property distribution). Now, on 

appeal, Rebecca challenges the court's carefully exercised· 

discretion, including with respect to issues she did not challenge 

below, and seeks to reinstate the marriage. The law is well 

established that intransigence will support an award of attorney's 

fees. Fleckenstein v. Fleckenstein, 59 Wn.2d 131,133,366 P.2d 

688 (1961); In re Marriage ofCrosetto, 82 Wn. App. 545, 563-564, 

918 P.2d 954 (1996); In re Marriage of Morrow, 53 Wn. App. 579, 

590,770 P.2d 197 (1989); In Re Marriage of Mattson, 95 Wn. App. 

592,605-06,976 P.2d 157 (1999) (citations omitted). 

Because Jerry cannot afford to spend his limited funds on 

attorney fees, and because Rebecca is being intransigent, she 

should pay his fees on appeal. 

E. CROSS APPEAL 

Jerry waives his cross-appeal. 

F. CONCLUSION 

For the foregoing reasons, Jerry Stewart respectfully asks 

this Court to affirm the trial court's decision and to award him fees 

on appeal. 
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Dated this -.3.k-day of July 2009. 

RESPECTFULLY SUBMITTED, 
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SCANNED .:<4-

In rc [he Marriage of: 

REBECCA STEWART. 
Petitioner, 

and 

.JERRY S;/,:WART. 
Respondent. 

NO. 08-3-0017R-4 

FINDINGS OF FACT AND 
CONCl.lISIONS OF LAW 
(FNFCL) 

I. BASIS FOR FINDINGS 

The !indings art: based on trial. The j{)lIuwing people attended: 

-

Petitioner. Petitioner's Attorney. Respondent, and Respondent's Altumey 

II. FINDINGS OF FACT 

, \ Tpon the h.lSi, of the court record. the court FI'\'!)S: 

RF::;Jl)E~CY OF PETITIOi\ER 

23 .\ ill petitioner is a resident of the State! of Washington. 

24 

25 

26 

, , NOTICF TO RFSPOJ>,;DFKT. 
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1\ 
2 \ Tht: respondent appeared, responded or joined in the petition and wa~ served in the 

3 i !()Ilow;ng manner: By personal service on March 5,2008. 
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2.6 

'2.7 

BASIS or PERSO!'-lAL TIJRISDICTIOI\ OVER THE RESPOt\OENT. 

The facts helow establish personal jurisdiction over the respondent. 

lb,: respondent is presently residing in Washington. 

Th,: parties lived in Washington during their marriage and the petitioner and 

respondent continue to reside in this state. 

OA TE ANO PLACE OF MARRIAGE. 

The partics were married on July 6, I q68 at Mansfield. Texas. 

ST\P IS Of- TilE PARTIES. 

Hu:;hand and wife separated on March 5,2008. 

ST:\Tl!S OF THE MARRIAGE. 

The marriage is irretrievably broken and at least 90 days have elapsed since the 
dale the petition was filed and since the date the summons was served. 

SFPARA lION CONTRACT OR PRENUPTIAl. AGREEMENT. 

There is no written separation contract or prenuptial agreement. 

('0\1\<1I ~ITY PROPERTY 

Th< parties have real or personal community property as sct forth in F.xhibit '·A". 
This exhibit is attached or filed and incorporated by reference as part ofthese 

fhidings. . 
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2.9 SEPARATE PROPERTY, 

Th~ wife has no real or personal sepamt.: property. 

The husbMd has real or personal separate property as set forth in Exhibit "A" 
This exhibit is attached or tiled and incorporated by reterence a<; part of these 

finJings, 

8 2.10 C(1MMU,i1TY J.IABIUTIES 

9 

10 

11 
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13 

14 

15 
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20 
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The panics have incurred community liabilities as set forth in Exhibit "A". This 
exhihit is attached or filed and incorporated by reference as part of these findings. 

2.11 SEPARATE LIABILITIES. 

lh.' husband has incurred scparatt! liahilities as set forth hereinafter and in the 

att:J.ched Exhibit "1\". 

Th.~ wife has incurred separate liabilities as set forth hereinafter and in the alta,hed 

Exnibit "A". 

2.12 MAINTENANCE. 

Th~ wurt has wn,idcrcd the length of the parties' marriage, the needs of the wife. 
the health of the parties. and the ability of the husband to provide maintt:nance. 'j he 
conrt finds that the wife is unemployable and that she will need $2,600 per month to 
me.!t her basic monthly needs. In c{lnsideration of the wife's needs pennanent 
maintenance in the amount of$1 ,800 should be ordered. The wili; will supplement 
the difference hetween $2.600 and $1,800 from ca~h assets awarded to her in the 
De~ree~rhe court has ordered that the wife he named the irrevocahle beneficiary 
for $:;00,000 under the whole life insurance policy which she will usc to supplement 
her other cash assets to allow her to provide for her 0\\11 support following the death 
of If}e hushMd. Maintenance should terminate on the d.:ath of either party "or the 
n:marriage of the wife." Maintenance should wmmence nn the tirst day orIn.: 

month following entry, of the decree. 1 .J. ~ ~ -rt. ~ _ 1-0 Pf£Hj. 
-I( ~-tl.. ~~~~ ~ .-.' ~. ~ w-ed. ~ 
iI~r.ool/IMJ _).cJjU1k~~ ~ 
~~. ~9~ 
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7 
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2.14 

CO:-JTINl1ING RESTRAINING ORDER 

Does not apply. 

FEES AND COSTS. 

Each party is capable of paying their own attorney fees and costs and no award 
should be made 

9 2.15 PREGNANCY 

10 The wife is nol pregnant. 

11 

12 2.la lHl'I:SDEl\T UIILORFN. 

13 

14 

The parties have no dependent children of this marriage. 

15 2.17 .n IRISDICTION OVER THE CHilDREN. 

16 

17 

Does not apply because there are no dependent children. 

18 2.18 PARENTING PLAN. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dl)~S not apply. 

2.19 CHlr.O SlIPPORT. 

Do.:, not apply. 

2.20 OTIIER: 

A. All of the property and obligations of the parties is set forth in Exhibits 

FINDINGS OF FACT/CONCLUSIONS OF LAW 
WPF DR 04.0300 (9/2000) 
CR 52; RCW 26.09.030; .070(3) 
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13 

appended hereto and by this reference incorporated herein a~ though fully 5et forth. All 
obligation, of the parties are set forth in Exhibits appended hereto. 

B. From the date of separation, any property of the parties acqu:n:d hy eitht:r 
and not specifically mentioned herein should be the separate property of the party 

acquiring ()r having possession of said property. 

C. Each of the parties should fully assume those obligations allocated to him 
or her and each should hold the other party harmless from any obligations awarded to him 
(If her; and each should indemnify the other for any payments that the other has to make 

(In payments not assigned to him or her. 

D. From and after the date of separation, any eamings of the parties hereto arc 
and should be the sole and separate property of the party earning the same. :-':eithcr pany 
should be liable for any debts contracted by the other from and after said date. and each 
party should not incur any obligations of any kind which shall constitute a claim against 
the other or become a lien against the property of the other. 

F. Each of the parties through whom a legal right of actiun is dcriv..:d, which 
has not othef\\;se been awarded herein, should be awarded said causes of adion. Furtht!r, 

14 i each party should be awarded those rights and benefits not otherwise awarded herein, 
which wet~ derived as a result of his or her past or present employment, union affiliation, 
l'nitcd States or other citizenship and/or residence within a state, all of which includc but 

are not limited tt': 
15 
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Various forms of insurance, rights of social security payments. 
wdfan: paym.:nts. ull<:mployment compensation payments, disability 
payments, Medicare and Medicaid education bcnefits and grants, interests 
in health or welfare and all other lcgislatt:d, contractual and/or derived 
through the aellvity of that specitic party; provided, howcvcr, that said 
benefit or benefits have not otherwise been specifically awarded herein; 
an:] provided further, that marriage to the party through whose activity said 
bel~etits have been accrued shall not be an indirect basis for an award of 

lhat benefit. 

F. Each of the parties should be divested from any claim or cause of action 
which he ilr she has against the other which accrued prior ttl the date of exccution hereof: 

G. The hushand and wife should execute and ddi\t;r to the other pany any 
t dO~lllm;nts ne~essary to complete and effectively acwmplish the terms of thesl' Findings. 
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In the event that legal descriptions arc insufficient. each party should promptly execute 
such new do.:uments as may be required to effectuate these findings. If either party 
should fail to comply with this paragraph, the Decree should constitute an actual grant. 
assignment and conveyance of property and rights in such manner and with such force 
and .:ffeel as should be necessary to effectuate the terms of these Findings. 

H. The hushand is terminally ill with a rare and incurable foml ofliver cancer. 
Ilis life expectancy is approximately three and one half years. Upon advice nfhis dO\:lor 
that the CO'lrt accepts it is advisable for the hll~band to substantially reduce his work 
schedule as the stress of work adversely aftecL~ thc husband's health. The wife has alleged 
that the husband has secreted community assets. The court finds that the husb.md has not 
transferred. secreted or acted in 1my untoward manner toward the wife in the management llf 
community assets. 

Each party reeei ved a pretrial distribution of cash in an equal anlL'lInl. 'I he 
court tinds that this distribution \Va, requested by the parties and not contested. 
Accordingly the distribution is cnnlimlcJ. 

Ill. CONCLlISJONS OF LAW 

Til\: COUT! makes tht: fl)lIowing wndClsions oflaw trom the foregoing. findings offnct: 

3 I .Jt:RISmCTION. 

The court has jurisdiction to enter a decree in this matter. 

3.2 GRANTING OF A DECREE. 

Tht: parties should be granted a decree. 

.U DlSPOSITIO:-':. 

I"l1l' wurt should dt:tcrmin.: the marital stat liS of the pani.:s. consider or approve 
provision for the maintenance of either spouse. make provision for the disposition 
of property and hahilities of the parties. make provision for lmy necessary 
continuing restraining orders, and make provision for the change of nanlC of any 
party. The distribution of property and liabilities as sct forth in the decree is fair 

FINDINGS OF FACT/CONCLUSIONS OF LAW 
WPF DR 04.0300 (9/2000) 
CR 52; ~cw 26.09.030; .070(3) 
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and equitable. 

3.4 CONTINUING RESTRAINING ORDER. 

[)I;es not apply. 

3.5 AITORNEY'S FEES AND COSTS. 

Attorney's fees. Plher professional fees and costs should he paid. 

OTHFR: None. 

~. ------~-:---\, -
_ ,.==~_c-}A~-

/'. J:. I:\ENM~~~ 

Presented by: 

W.S.I3,A f.89:l6 
Attorney fjf Respondent 

.;-

FINDINGS OF FACT/CONCLUSIONS OF LAW 
WPF DR 04.0300 (9/2000) 
CR 52: RCW 26.09.030; .070(3) 

Page 7 

CP93 

Approved Iilr entry: 
Notice of presentation waived: 

~y~ .. 
\V.S.RA #34346 
Attorney for Petitioner 

SMITH KOSANKE 8< WRIGHT. P L L C 
ATTORNEYS AT LAW 

10:1 nrrH STReET SUITE 201 

M .... 'L.ING A.DORES!'> BO~ 6.32 

LYNDEN. WASHINGTON 98264 
(360) 3~·4482 



In re the marriage of: 
Stewart v. Stewart 

Whatcom County Cause No. 08-3-00178-4 
Exhibit ".4 "- Property 

COJt/t,f[!rl/lTY PROPERTY; 

:\ Household goods. furnishing; and personal effects; 

B. Hank accounts in the wif~'s name, 

C Balik accounts in husband's name; 

D. Je\\clry; 

E. Real Property: 

I. 608 Forest Lane, L) nden. Whatcom Count). Washinfrl.m, Y826·I, Ic~al!y 
descrihed as follows: Sec attached Exhihit "1". 

2. 22014 Pinnacle Road. Glacier. Whatcom County, Washlllgton. 98244, Icgall} 

J~s.:rihed 3, roll,ms: Sec attached Exhihit "2" 

.\. Real property located at 826 N. Park Street, Lynden, Whatcom Count), 

W",hinl,(lon, legally described as follclws: Sec attached Exhibit "3" 

I. Real propcrt) located at 11104 Welcome Road, Glacier. Whatcolll County. 

\Vashingtod. legally described as follows: Sec attached Exhihit "4". 

F Thl following motor vehicles; 

I. 1999 Chevrolet Silverado Pickup; 

200 I Chevrolet Suhurban. 

(j. Businc;s ""own a. "Stewart Tax & Accounting" with a new value of $20),:50 

II IRA account in the hllshand'~ name in an approximate value of527.76'1: 

IRA account in the WIfe's name in an approximate value of ~26,592: 

J. Pepple', Bank Certificate of Deposit in the present sum 01'$51,799: 

K Wh"le l.irc Insurance policy: 

F.XHlBlT "A"· PROPF.RTY 
Palle 1 of 3 
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L. Term lilt! insurance policy IIlSlIring wife. 

M. Te.m life insllrance policy insuring husband; 

N. Gold and silver; 

O. Insurance senlement of $2.054; 

P. Business checking account in the approximate sum of $996; 

(J Floating CD in the approximate slim of $216; 

R Rig!lIs and b<,nctits derived as a resull orthe parties' past or present employment. union 
afliliation. lillited States. or nther citizenship and/or residency within a state, all "fwhich 
include. hut ar~ not limited tn: variolls forms of insurance. rights of social security payments. 
"elfare pavments. unemployment compensation payments. disability pa)ll1ents. Medicare. 
Medicaid. retirement benetits. protit sharing benelits. stock option benefits. sick leave beneI'll>. 
edllcatlona: benefits and grants. interest in health and welfare plans and all other legislated 
cl1nlractllal andior donated bcnetits. whether vested or non-vested. and/or directly or indirectly 

dcn\cd thrnugh the aClivity of lhal specitic party. 

WIFE'S SEPARATE PROPERTY: 

I. Any property acquired by the wife after the dall! of separation. i.e .. March 5. 2008 

Ill'SBAND'S SEPARATE PROPERTY: 

An\' property acquired b) the husband after the date of separallOn. i.e. March S. 2008 

Hu,band's inheritance in the approximate sum ofS67.571, 

3. RCitl property I"cated at 136 W Homestead Blvd .. #203. Lynden. Whalcnm COllnty. 

\I;'ashlllgtoll, legally described as follows: Sec anached Exhibit "5" 

_I. Personal property inherited fn'm his mother's estate. 

EXHIBIT "A" DEBTS 

COlUMUNITY nEBTS: 

I. Fn;.umbrance on real property located at 608 Forest Lane. l.ynden. Whatcom 

('ounly. Washington: 

~ l'ncumbrance on real property located at 22014 Pinnacle Road. Glacier. 

\Vashington; 

EXHIIIIT ",\ .. - I'ROPERTV 
Pa!:c 2 of 3 
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, En~umbrancc on real property located at 826 N. Park Street, Lynden. \Vhatcom 

Coumy. Washington. 

Hl!SBAND'S SEPARATE DEBTS: 

Any deht incurred by the husband after the date of separation, i.e., March 5. 2008; 

, Em'umnrance on real property 100:atcd at 336 W Homestead Blvd .. #203. Lynden. 

\Vhatcom County, \Vashington. 

WIFE'S SEPARATE DEBTS: 

1. Any debt incurred by the wife aftt:r the date of separation. i.e., 1\.1arch 5. 200R. 

EXHIBIT "A" - PROPERTY 
Page 3 of 3 
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Escrov No. 3117 

fi\ Chicago Title 
~ Insurance Company 

FI.EDFORRECORDAT IfIEOUESTOf 

lAMESA WYNS1RA 
AtTOlUiev AT LAW 

COl W onOYEn ST SUITE 101 
1"OS1 OFfICE BOX a 

lYNl'fH, \"IASHINGTON'8264-G4ot 
(2OI1'~-60" 

WHEHAtCOAO£DRETURH TO 

IIlATCOf cruITY 
Bru.IIQWh NA 

841&4194 2'.7 I'll 
R£Qt.f:ST OF. 111.1 

Shirl.., Forslof. MlDITOR 
BY I TAIl. IfPU1Y 
17.98 lIED 

HMIt Hr. end Hr •. ~C. S,,,h,,,~,,,.,,-,,,t _____ _ 

011 392 PaM' 33 
il. No. 940404200 

AdO"... 817 lighth Street 

Slltutory Warranly Deed 

THftORANTOP, loFn POLlCER'J'C'..KA ~nd BE'I"J''t POLKP.RTSMA. husband and vUe 

1'tI15 DEED IS PART 0' AN EXCHANGE TO !rlA.8LZ THE GRAlft'OR HERBt. '1'0 ~Va..U. 

(Ofllld'btCOl!ddeftliDnof THEMSELVES OF 'mE BENEFITS OF AN INTERNAL REV£N1'J1f CODIl S8C1'ION l~ll 'l"AI 
OEFEMm EXCKkMGE '-NO IS A DIRECT DEm PROM GIWft'OA ro GIWft'BB i 

lIIb1dpeld.tlOn'ttYllndwunnIJto .1P.RRY C. S'l'EWART and BECKY L. STDfPt.RT, husband and wif., .' 

1hc rollooriftl .n"bed rtll e1l11.c. ,.l\IIttd in the Coaruy or WhatcQII , $UlIC 01 wUhillJlOII:; 

. . 
~ 

LOT is, "WOOD CREEK V lIJJlGR , " ACCORDING '!'O TIlE PLAT TlmRllOF, /IECORDBD 
IN VOLUME 14 OF PLATS, PAGE 145, RECORDS OP WHATCOM COUNTY. 
WASHINGTON , 

SI1't''''rE IN WHA'I'CCM COlIN'I"1, WASHING'roH. 

SUBJECT TO. (I) LOCAL IMPROVEMENT DISTRICT ASSESSMENTS, IF ANY. 
LEVISD BY THE CITY OF LYNDElh lIND (2) CLAIM OF LIEN BY CI'I"i OF LYlIDIIH 
fOR COOIIEC'I'IOII CHARGES TO SEWER LINE RECORDED NOIIEHIIBR 22. 1978. UHDBII 
IlHATCOH COUNTY AUDITOR'S PILE NO. 1308250· 

Q March 3 f 94 

r~kZ3-,::_--'I9-43~c--<1-"..4""'-".t",-,aA",--",-",-,,--~ ___ _ 
~:O!kertua .. __ ~ . ______ ._ Betty olk._o_'_to_ .. ____ . ______ _ 

a 
S"rA1EOPWASIUHGTON 

COUNTY OF _____ _ 

Olllhb ___ darof • It __ 
bdOlt !!'C. the r,,,dcniJ,ocd •• NOlaI)' hbtic lIo ... (or" S&IIc or w ... 
inclOft.wlytommiuioMdaftd , ...... pt'rIoOf'II8,.....-.. ftd _____ _ 

.... _--_._--
lonICKnIlwtlloklht ____ ._Pft')dmM6 _____ I«.....,. 
rupt:("y(I,.1l-f_~__ ,. ___ _ 

:'=:I::ra:;,:=:of~~~~=;~--:'Vi~":-.::'':' 
"'JIOICIt.ht~klrM'lIIionN •• "'OftJ.ab"""'\hII ____ .............. e. 
C\l1e 1M wid 1f\S1l\1mtftl anddtMlhcMolldrlJ.C!d ..... totpDtIIe .. loI .... C'OIJ'OII!dN. 

Witr.tu m, Iu.t tAd offICial &dI iltmo.MSCd the:., MIlS Jeu (w: .......... 

",. 
-.~-.- -N~-~ic"' • .dfof .. s..u:ofW .. d\lap;ws. 

rtlidin'I! _____ _ 
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(Q) 'RESP~" _!h. Real E,taI, Seltlemcnt I'!oadut .. "" (12 U.S.C. Sectloo 2601 " ""I.) .... ill 
impie:mc:flUnc rq.uIII IOll , Rqulalion X (24 C.F .R. Part 3:s<lOl. u mey miPt be amcadcd from tilDe to 
11ft, or any iddmoT\IJ Of ruc.cenor leg":atJon or rCIIUiilltcn Ihat gavcrM 1M MnI su~jec:t mIlUf. AI 0IId 
iD mil Secun:y lftItrumeru. ~RESPA ~ refers 10 all rtqunemeDls and rettricUoal tIIIt Ire lqtoIed in teprd 
to • ~fedcrally relau:d rmrt,lIlc !oan~ C't'1:n If tbr Loan dl)n BOt qu.aJify II. efaknlly relllCd mort,. 
1oaD"1I1lIlt:r RESPA. 
(R) "SaaceeMCn' in I.' .... 01 80rT0wer" MUo"U &0)' part)' fbt bas tum tide to the Propnty. whecha' or 
ant lhIl piI1y bas "'lSUrmd Bonowcc', obhpliOWl under Ute Note and/or tbil Security lnItrummt. 

'!1<ANSFER OF RIGHTS IN THE PROPERTY 
The bcnr:fidary of this Security lmtrJmcr.t IS MF.RS (soldy u I1OD'\IDee for Ladu and 1...cDder', 
,uca:sson IfJd wi&m) and the succeunn and usigm of M ERS Tbis Scalrity lurrument IeCUI'eI to 
Lender: {.) the ftpilymect of Ihc ~. and a1~ renewal". clI.te:n,ioltS and modifx:al.iol\l of the No~. and (h) 
the: per(onr.ar.cc: of Borrower's covenaou and. agreement' uNkr this Security IllIUUIDfIlt and the Note. For 
this purpose, Borrower IrteVOCably ,ranti and convey. til irwtee. m trust. with power of sale. the 
folLo .... lng described property located in the caNl'Y cr,pt of RotoNhll,JI.INII\ttm.l 

l~CT B. ~1't;TRt LOT lINE ADJUST~ENT .1·Ac'c'~it:GTO'i'H'EIHAP THEREOF. 
R£W,DlU UNO,R AUDPOR'S fiLE NO. 940i08028. IN BOOK 30 OF SHORT PlATS, 
PNit 61. l~ THL AJOiTOR'S JffiCE OF '"liAfCOM COUNTY WASHINGTO'l. 
SmATE !,~ r.o\l~lV or \iHATCOM. STATr Of ~ASHINGTON 

PIlttIID Number' 400319 i51343 0000 
608 Fores: lare 
Lynden 
("Propert) Addrns~l. 

which curren!ly has lbe .cSdrtu or 
_I 

ICu)] • WWllna10n 98764 fZjpC_) 

TOGETHER WITH &;1 Ibe improvcnau now or hereafter crecllld OD the property, IDd all 
euemm!', appur.cuantes, and fillUres no .... or hera.1'ter I pan of the pmpe:r1). All repl.lcemenfl aDd 
Idditioos Iha:.l also be t:overed by thlt Sccurity lnstrume1ll. All of the forqotDa II rdemd to iD tbiJ 
SecurilY hlitrumml AS the -Property_. Borrower uDderstancb and acrm: lIW MERS hck1a only lqaI title 
to !he mlcres:5 granted by Borrower IT. this SecurUy lnsnumm:. but. if necessary to c:omply witl\ 1ft' or 
CUllOm. MERS (AI nonunec for Lender and Lender's Sac:cciSor, and auilDl) bu the riaht: to txaciae ID)' 

or all of those mltrens, mc!udina. but not ;imittd to, the right to fDreclox lad tdllhe Property; - to 
tlke any 1t11on required of uo6tr lncludina. but not hnuted to, rdeuiD, and cancdirl. !.tail Sec:urlty 

Irw.nlrnenl 
BORR.OWER COVENANTS tbIl BorroVttt il lawfully .ciscd o( lhe ClWe hereby COIIycyed and bu 

lhc Opl to grarll an..::! convey tht Property and that the Proprny il unencumbered. Qc:cpt rm encumbI'InC:tl 

SlI:WNiT. JtRRY? ,014 793-"01 0 h~; .. I. ("v:., "RI _ 
_ "IAIWAI!"J012! P.g.30 f 15 ~-- fotmJ048 1101 

2021202118 
~, Jol 11 

";",,..11'" pt! 
o;t au .• 
W'\aII_t ....... I ...... 

b4uH 1 Of" flltl' IW'DIICM Tln.£ l-..-cs: 
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~-- .. --.------.. ~~~~~------------------------------

NW_~Rerumto 
JelryC_ 
808 FotIIIlMlI 
lyndon WA 98'2&4 

Fled for Reoord ., Rec(uett at. 
CHICAGO TITLE 
INSURANCE COMPANY 
P08aI;111!5 
1816 ComwII; A.1II!nUf:. SuIe , 15 
U~am. W4. 98225 

EIO'OW No ,e731~HlE 

~L.' U)(1.48k02.t.l:84tktrRmDlvNo1 .• pI" 
MdIlbMlL.eg".)OI'PIQII 
~. Tu P .. oeI No 390101 SOO377 00<Xl 

III1I1II111 
2030305298 
I"qa. ~ of I 
IIl$1fla ,.Iit "" 

DID '" ... 
~tCM CcMI1w .... 

... 'aflO4ICNi1OTIl\.lJ........a: 

STATUTORY WARRANlY DEED 

T1iE GfWITOR Randy McCowarl and Aggie UcCowan, huaband and wife !or ond ., 
~ of TEN DOLlARS AND OniER V~UA8LE CONS1DERATlON In hand poid, ""_lrId 
_It 10 Jerry C Stewart and Becky L Siewart, husband and wile the IoIowIng __ "'"' 
eetate,lIlUated In tN. County of Whab:>m, Stilta of w .. ~· 

Lot 14, Block 2, Mt Sak'" Rim O'V. No.2, according 10 tne plat thenIoI recorded., Volume 12 
of plata, Page 38, recom. of WIlatcom COIJAy, Waahlngton 

Sihlat8 In Whatoom County. Wash,ngton 

Dated MarCl"l21. 2003 

STATE OF WASHINGTON 
COUNlY OF WHATCOM 

PDF created with pdf Factory tmITVerSion www.pdffactQrij.Com 
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EXHiBIT A 

Eaeement dillCloMd on a8ld plat; 
Far IS' Screelng Acceu - prchibling_1II 
AtrecIa: SaId ~ and oIhet property 

Eaeement, including ItS lerma, covenanll and provilicna IS .-by nstrument; 
~: September 18, 1972 
Reo:aIdinG No.: 1123592 
in F_ 01: Govemmenbll agency ~ 
Far Utllllye_ 
~. 5 feet from each bounclafy line 

eownlnll, oonditJonI, restridions. _nts and __ , but omiIIIng II'ry COWIIW'II 0( 

.-icIion baled on race, color, religion, .... handicap, r.mIIIIIi ..... , 0( naIIonaI OIIgin ..... 
0I1d only to the extent that said """"""nt (0) iI....,.,pt under ChoIpIw 42, s.ction 3807 oflle 
Untied St-. Code or (b) AIIat .. to handicap but _ no! dilCm'ltrWlllligUm h8ndiC8J)ped 
po"""". In Dldaration of ResllictiOn.; 
Recortfed September 18. 1972 
Recording No.' 1123~ 
AIIec:tI: Said premiles 

Said inI1rument ha. been amended or modfIecI by the foIICMlng inatIIft*1t 
ROCOIded' June 30. 1973. November 10, 1992 and July 26. 1_ 
Recording No. 1140588,921110103 and 950725008 
A~' Sad p<emiles 

Notice of ByIftIs; 
ROCOIded: 
AudItoI'1I Ale Nos 

October 12. 1971. J .... 23, 1987 and June 22. 1994 
1102412. 1575978 and 940622077 

Said inIlnJment has been amended Of'modiftod by tho laIkMIng nlNment 
ROCOIded: November 6. 1992. March 24. 1993. July 215, 19951nd 

July 2, 1998 
ReaonI'ng NOI. 921108070,930324233,930324235.830324238,950725005, 

g30727124, 980702070 and 1981000537 
AIIec1s: Said premi_ III1d other property 

R_Mien; 
Rec:onled March 24. 1993. July 27.1993, June 2B, 1994, March 31. 1995. 

Apnl 25. 1995. July 25, 1995 Ind July 2. 1988 
AudiIor'a File NOS. 930324235,930324236,930727123, 94OII2B142, 95033101l6, 

950425081, 950425082, 950425083. 950725007 _ 
960702089 

Tha ",ht to make all neat, .. ,y slopes fOf' cuts and fills and the r1ghIta cantlnue \0 drain ...,... 
and ways <r<er and aerosa any lot or lois __ er mlghll8lce a natunat _ In !he original 

rea....- gnodIno of the road!! and ways shown an plat ••• 1 dldlcaled in !he pial. Falowing 
_able gTdlg of roads and ways shaM! hereon, no chiMge ~ on any 101 0( IcIII 
_ be diver18d Of' bIodted from lheIr _no "",",,10 as to dIIII:Iwge upon II'ry public road 
r1ghIa 01 """Y, or to hamper proper rotId dnllnage. Any endoIiIO of ___ In ..-. 
or d...,. or rerouting thereof _ any 101 as moy be underIIICen by Of' for !he """'" of II'ry 
101_ be done by 8fMI at the ex_ of BUCh owner. 

V~ i ~J Pv' i.--I-~ __ 
2030305298 
..... ' 104 I 
I ......... ·.'" OCR _ ... 

..... ,_CDurttw·'" 
~""t 0'1 CHI!'.MG ~ln.l l......a 
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IIII1IIIII111 
Z060800896 

,..., 18" " 

III1nM1 2:. '" 
CIUD m .• 
ww,~ eo..,..tw' 1M 

~! ofl ~TCDPII.NCI rlTi.l 

~crt1C._.n 

""InItL •• e 
L,.dtll, WA 91264 

Flied for Record at Request of 
Lpdtn Eerrow. InC'. 
Etervw NGDI\Ju NUl 

0rIDI0r: Dfborr T, LLC 
GnaIIet: Jft'TYC. Swwart lad Becky l.. SteWart 

Statutory WarraDty Deed 

w-m.osf4:'l 
11IE GRANTOR DeY.er T. LlX, • W .... I ... OIl UDdIN Uablllty C ..... y for IIId UI ~ of 
TIN DOLJ..AIlS "NO OTHlJI GOOD Al'IJ) VALI!AIILE CONSIOlJlATlON .. bIad poid, __ ..., 
-.nnlS to Jerry C. Stewart aad Brtk)' L. SlI'WIlI1, h.lbud and wilt die followiar; detc:ribed real eIIaIe, 
silU.hId. in the Ccmnay of Wlaau:om, State ofW ... 1aII0ft 

Lot 5. PUIT OF PARJ(VIEW PUICE. ACCORnlNG TO TIlE PLAT TIlERfOF.ItECORDED ON JIlLY 13. 
2005. ~'NDER AtroffOR'S FlU NO. 2050702148, RECORDS OF WHA reOM COUNTY. W ASHINOTON. 
SITUATF.lN WHATCOM ComITY. WASIIlNGTON 

St.t:>ject 10 easements. reslricllons and reservattons as HI forth In Exhibit A attachad hereto n by 1hI. 
refetence made a part hereof 

ST A TF. OF ", .. h.1ngton 
County of Wha t::::om 

an the s who cd before me and laid • ACbowled 
ai,..t lJuI tnltnamcnl, on oath .wed thai eItII II In tulhotUed ID eucule lbe 
IJlIUUIN!IU and .cknow,cdae it u the III Membii 
Of D!bon' T. LIA 

Nowy Public l~ aDd far IbI Swe of W~ 
ResJdu111C Lynden 
My 'PPOintmtft"':;"',,,::_;::;,"-:-:o:::2"'7"'1l"'/r.O~. ------
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Exhibit A 

C:>'o'enants, corulitions, re.stricnous, reserva~ions and easements in declaration. including 
the te:rr.s and pro.,is:oQ!l thcreofj . 
Execu"d by BAY PROPERTY, LLC 
Recorded' july 13, 200S 
Recording No . 2050702149 

2. Ea<:crner.t as dehnea:rd or dedicated en t!u:: fac.e ofsaid plat; 
For 5-frlot utIllry, l~roOI utility; storm water facility, 

buildin, CDV1:lo~; 5~foo! d.."'1:ioage and utility; 2~ 
((101 utIlity !otonnwa=-; end access for maintenance 
of spi:Jway 

AJfects Said p~ise5 

"':ott~ ;>er face of P!llt of Paric'liew Place. as (0110''0\'5: 

A ~c.;la.ration & De<!.icatir;l'l 

I. l1: underslgned. do hereby declare this pia: and dedicate 10 t!1e pubLic forever 
al: ma& cd "'"lYs 5no...." hereon, with t.ie right to mike all necessary slopel (or 
:;;.ts and fills, and t."c nght to COlltl:lue !o dnin said row aDd ways over IDd 
!l:CfP!;!r any let or !o1s where water mig!:.t take a natUral course in the onginal 
~ea!lcn.ble g!1l:dt.ng (If r.laru: and 'WI.y shown hereon. FoUowina arilinal 
fl'.lJsonahle arading of r~8ds and ways hereon" DO drainase waten on any lot3 shall 
'0,. dlVerteC or block~d from their existin& c.oune so as to discbaJ1e u.pon l1\y 
i~.:b:)" rcad ng..~t.or·wa>" or to he.m?er proper road d."&inqc. any enclosing of 
dramage waters In. culverts Of d.'·ams ~r rerouting thereof across an)' io~ u may be 
ur.der'..ai:en by or for :he owner of any 101, sha:1 be done by and at the expense of 
sc.chowner 

1) 

5) 

Only sir.g;e famlly dwellings may be constrUcted on these lots (no 
Cl'.1l1farnily buildings). 'This is not to prohibit detac.bel! gamSei. storav
sheds. and other penrj,tkd accessory ~tw'es, 

The~e sball he no se:tbau V1lria.'1ces gnnted fer loa within 'tins 
!>~bdlVISlOn. 

For addluonal pla! .covenants, CCJlditiol15 and. restrictions, sec CCARs 
:-ecorded under Whatcom Count'! Auditor's File No. 2050102149. 

The City of Lynden laadflU, located on Tnc:t A. was closed prior fo 1941 

There is a 5·foo: drainage IIld utility cuement along all in!erior lot tine! 
oftrus plat. 

"!:":.e ~t.:il:il·lg envelopes depicted hereon. de..'1O~e' the acceptab:e setb&ekJ at the 
t:me of plat approval. Additional information IS available at the City of Lynden 
l':lUl.'"1!J1g Depa.'1.men! 

D St::lrr."\wlI.tet Faci:ity Setbew' 

The m.:nimum setback frc·m the edge of (~e stOmlwa1er faeility de?f,cted h~n 
shaH be 20 feel 

E!lSement induCing LIu: terms, covenants L'"\d prc\'lsions thereof. &S granted by 
InStrJrtlCnt; 
RewJl~d. August 13. 1947 
R~r.:(jt{.'\T1g NQ & ... 50:20 
p..~CO~C! ~f Wn.a:com Ccunty, Washington 
For' Concrete culvert drain 
Af!"ec'tt Portion ;)f said plat 
ClTt.lnal .. 

Page 2 of ~ 
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Exhibit A 
Easer::ent i.'lcluding the: 1erms, Cl)VC:!Wlts &r:d provisions thc:eo{ for electric nr..smission 
an.jJcr jis·nbutio!lline. together 'Aim necessary app\U1cnances. IS Farm by instrument', 
Recorded· :-.Iar:h 29, 2004 
ReJ;:"rdins ND 2040305407 
RecC'lrd'll)f WhatCOtrl County, Washinato:t 
To PUGET SOUND ENERGY 
A. ffecU. portion of said plat and other property 

Easemer:t Lr.ch.:dlOg the terms. coyc:na...,ts a.,d proviSlons thereof. as gJ'1l.'1ted by 

m5:..~mcnt; 

Re.:orl1ed" 
RecorcmgNc 
Recorc~ of 
b f.ever 0:" 
Fcr: 
:\ffe!~t~· 

S,p"rober ! 5, 1993 
930915003 
Vlhalcnm County. Washinpm 
CITY OF LYNDEN 
Sev.oer h!1e 
Por:lo:!. of said plat 

I. Easement 1r.c!lOd:ng the tut:l'l. co"'~n,"'"'Its and rrovis;ons tbet1:of, as granted by 

IllS'L.""Jment, 
Recorded 
Recoj"ding ~C.· 
Rewrds .:,f 

ror. 
Affect!; 

September i5, 1993 
930915002 
tW"r..a.tcom C01.Ul!y, WaslunlJton 
Cln' OF LYNDEN 
Sc:~r;ine 

?ortion I)f said ;'lIt! 

Easem~n: i.c:-.hJc.inR the te..rm.5, covenants and provisions thereof. u granted by 

Ir.strUrr.ent, 
R(."l.;mde.j 

R::o~l!mg ~c : 
Records cf 

July 14, 2()(04 
204070216Q 
\Vha1Coll\ County, Washington 

CITY OF L YND£-I 
::CI~' TemporlU')' innaliation and maintenance eucmtDt 

and co:uerva~mv arel 
9. E;1..~emen! i:lcludi."1g the tenns, covenants BCd FrovisioDS tbereOf for electric transmissioD 

3nc~!cr chs~ribution :inc, togema W"lth cece55ary appurtenances. as gran\Cd. by il:lJtr\lml:nt~ 
R~::<l:dec. Much 2, 2005 
ReC"lI,,jing No 2050300251 
Rt~((.fl~~ -:-:f WhaU'om Ct)\:nt)', Washington 
To. PUGH S()~1'D ENERGY 
Afft::'r.. SIllI1 ~rerr.lse5 

10 Tr.ms and ~ondinons of Ordinance ~o 1168; 
Recorded' MilIch ll,lP03 
Recording Nt> 2030302390 

t 1. NO:1.h Park Short Plat, including Ih.e terms and condlbons t.~c:rcof; 
Rl"Cllrded February 13. 1986 

R~codmg S"o 1529358 

12 Bay Short Plat, inehx!.ing the terms and cond:tions thereot. 
Reco:ded June 2e, 1994 
R.co:dUlB Nc 940621205 

13. Bay :"ot r .me Adjl.l.'itmenl. inc:uding t~e terms and conditions thereof~ 
RecflTced. January 8,1998 
R'!coljn:.g No 19&n00768 

)4 R.C: K.l.olline Adjustment.. mc.1uding the terms and conditions thereof; 
R'!crJrd~d Ap:-il 30, 2003 
Recot~init No 2:)30401'255 

IS Ba:-r- Property Lot Line Adjustment. UlC;uc:!ir.g the te."1lU and COnditlC.nJ thereat 
I(",,,dd Jul~ 19,2004 
R::..l-C~Dg ~o; 2040703162 
O:J1ti:ud... Page) of4 
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ExbibitA 

16. Matle:s (~:s:lcs~d by a Surveyor Jilld premaes; 
Reco,ted July 21.1999 

Reco:dlr.~ Nc 
RC(.OrtiS':li: 

Volume. I ofSt;r"VeYs, Page 3S 
199070240) 
Whatco:n Coucty, WasIuogtOD 

We r.ole t'lig rec..ord of survey depic:s existing fence lir.es which are at Vul&:l« With deed 
(~ne~ of rt=cord SRld fence 1inl!'~'1 ma), mdicate I potcDti.al for claims and may be subject to 

issues ofur.wnUen t:th: 

S~ld Surve~ was ongina:.ly ~corded Se?:ember I" 1999. under Auditor's File No. 

1990901456 

~ 7_ Eascmc!'lt as de:lneated or dedicatee on L.~e face of said plat;. 
For lO-foot ClIj' of Lynden trail and utilities; s:malJ 

draina&e swa!e; luge drainqe 1WIlc; tmd ftJtun: 
public drainlge facility art. 

Affec!~ As c.elinea~ed aD Bay Sllort Pllt 

18. hasemer.~ as ddinell.ted in d~icated. on the face of said plat~ 
F' or Drat:1l.Se dilch 
At!e:ts As dehnuted on R.C.K. Lot :'ine Adjustment 

19 EMef:.ltT.! ~ dehr.eat::d or dec!icated 0:1 Ine face :If ,lic ;:lat; 
Fnr' 2(l~foot 'J.ll~:ty a.."Id 1 O~foo15ewer easemen~ 
Affects As dt.!ineated on Bay Property Lot Line AdJu.Mment 

20. Easement as deL1neated. or dedicated on the fael! of sa:.d plat; 
For' 30·fo?t ingress, egreu and utilities 
Aff:::ct!i: As ;ieliDe:ateJ 0:1 Survey recorded July 21. 1999. 

under 'Wbatcom County Auditor', File No. 
!9Y(l102"03, records ofW'batcom County. 
WIt.",hinglor: 

. E:'<D Q~ EX!ffilIT" A" .. ' 

Page 4 of 4 
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-' 
.-'-...-..---"'~. 

FlldIor_oI,,-at 
CHICAGO TITLE 
INSURANCE COMPANY 
PO Booc 1115 
'5'8~"""'UI, 5 .... 115 
~,WAIIII225 

EIcn>w No, , ... 75-SLG 

""""'lIigIl LC111C)4,1IkIdl1,Ul BlMrRlm.~" ' .•• -_Ill""" -.T._ Mo., 3ID7OI2'6471 0000 

1III1IIII1III r;:lZ;~; 
IIfWitCGIII~IW'''' 

"-t ..... , of' 004l0llC TlU l.........:a 

STA1UTORY WARRANTY DEB) 

THE GRANTOR John A, Appleby and Gal M, """'lb)'. husband and wife for and.,...-... 
cI TEN DOIJ.ARS AND OTHER VIoLUABLE CONSIDERATION 10 Iland paid. ClOIM'/Iand _ fD 
Jarry Stewart and BecI<y Stewart, huaband and wife tho fallowing _ """ _. _ II 
tho Counly 01 VI'IIaIOom, 5laI!! 01 Washington' 

Lot 104, Blc<;k 1. 1.11. Bal<er Rin, Civilian No, 1. IICCOt'dIng 10 the pllII thereof. reoorded 1ft 
VokJme " of plats, Pages 74 75 and 76. Il!COIIII of Whatcom County. WeIhingIDn. 

StUll. in Whalcom County, Waehinglon, 

$ub)aclio ExM,;I'A' attached """'10 and by lllio _..-. part_. 

~: July 18, 2005 

STATE Of WASHINGTON 
COUNTY Of WHATCaM 

I COItify 111111_ Of hove ~ __ .... John A Appleby and Gall M. AppIobj' tho ~.) 
_ ~ beIono me, and IIId ~.) ICIInoiIIIOcIge .... !hey elgnOd tllio InsIMnent and 
~"tobt IhOirfnleancl\OOluntllyaclfore...-____ intlla 

ilslrument 

DaIed: if ~ I 't. 2005 

~,<tiak 

310423 111957 1I2011~ 450.00'" 
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Exhibit "A' 

e-t, inctuding its terms, covenants and pnMsions .. 1JIWIWd by inIINrnen; 
RecaIded: October 12, 1971 
Recording No.: 1102413 
In Favor Of. GoIIemmenI8I Agency Supplyilg UtIIiIy SeMceII 
For: UtIIiIy easemenlS 
AlIects: F"", feet from INICh boundary ina 

Co\IenIntI, oonditions.l1ISIrictions, _II and eaernenIa. tu omIIIIng any-*"or 
reoIridIon baled on race, coIo<, religion, lOX, SIIxll8l oIienIation, handicap, fImiIIaI .... , or 
naIIanaI origin, marital status, disability. anc:etlry. or source of inccme ........ and only to ... 
.... Ihet said covenant (a) is exempt under C/1apte, 42. SectIon 3807 of the Unlllod SIIIIea 
Code or (b) Ali .. to handicap bu1 don not diIcrtrninaIe eglliMt ha1dicapped ~ in 
DedIratIon of ReatricIions; 
Reoorded: Octobe' 12. 1971 
Recording No.: 1102414 
AI'I«D: Said ptemises 

s.id lnatn.menl hila been amended or modified by the following inIInIn*It 
Reoorded: Septembe, 18. 1972. November 10,1992 end July 25. 11195 
ReoordIrIg No. 1123590.921110103 and 950725006 
AIIec:II: Said premises 

NOTICE OF BYlAWS; 
Recorded: October 12. 1971. June 23, 1987 and 

June 22. 1994 
AuditDfs File No: 1102412.1575978 and 9408220n 

Slid instnJment hila been amended or modlftecl by the foIawIr1g InIINnent: 
Rec:onIed: November 8. 1992. March 24. 1993. JIAy 25, 11195 Ind 

J~y2. 1996 
Reconing No 921106070. 930324233, 930324235. 930324238,950725005. 

930727124.9110702070 and 1981000537 
AffectI: Said prem .. and cIher~ 

RESOlUTION; 
Reconled M.." 24. 1993. July 27. 1993. June 28,1994. M11R:1131. 1998. 

April2S. 11195. JIAy 25. 11195 and.uy 2.1998 
AudItor'a File No.: 930324235. 930324238. 930727123. 940828142, 9503310B5, 

950425061, 950425082. Il50425063. 950725007 and 
960702089 

Agnoemanf. including iIs fenno, covenants and ptIMaIons; 
BeIween: Lands·W .. ~ Inc., A WIIIingkIn CorporIItion and Ml BOor Am 

Dated 
Recorded: 
Racordlng No . 
Regn;ng: 

Community ClUb 
January Ie. '875 
Janulry 18, 1975 
"80097 Ind I 180098 
Transfer and conveyance of tiIIe to _ conwnunity _ ayIIem 
shall be bUIll in the .... within 10 yaaIS, 10 the _ of_Ie m_ 
'0' further particulara 
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The right to rn/Ik8 all necessary slopes lor cuts and tile and the right to continue to dnIIn I08dI 
and ways ""'" and ac:roaa any lot or lots _ WIle' might _ • natural_ in tile qInoI 
IIIIIIOnabIe gliding ri the roads and waya shOwn on plat aI .. dedicated in the plat FOIirJwjng 
reasonable grading 01 roads and waya IIhOwn hnon, no drainage waterw on lIlY lot or lata 
ehaI1 be diYerted or blocked from thIir exIItIng ecuM 10 .. to d_arve upon any public '* 
~ 01 "'I, or to hamper proper road dnIi1age. Any endoaIng d drIinIge WIllen In Qj/vertI 
or dl'linl or rwroUing thereof acrou any lot as may be ...cIertakan by or lor ttw __ 01 any 
lot IhaI be done by and at the _ of IUCh owner. 
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1111111111111 
20804028t9 ....,.= 1 of' 3 

4.121 .... 21118 3~34 Pft 

DEED ...... _R.-!ioO-'Io, ......,
iM3DFrut .... ,_wAlIa, • 

~tc:OIt COU'I'w. &.M 
AeqUM1 of: CMICIGO Ttll.E IH$UR!NC£ 

...... _._'* 
CHlCAGOmLE 
INSURANCE COMPANY 
POBca1115 
1"ec.r..a~. ""15 
_WAIlI225 

e.av. NQ.-. 3OIOO1-HtE 

STATUTORY WARRANTY DEeD 

THE GRNITOR CIIrdIe C Reid, • lingle _ liar _in _ ofTEN DOLlARS AND OTHER VALlWII.E CONSIIlERATlOII .. _____ "'....,-.._ 
",.,.h. __ "-.u ____ il .. CcuIIrof-"_ 
a1w ...... 

UM No. 203. BuildIng 336, a/ IIIand Gr-. ecnvna. CondorninUn ~ AnIendnwlI. 
IICCCIIdong \0 II!e -.;on ",",-"" -1Io!*mbet 2. 2005, o.nIIr AIIIIIIan Flo No. 
20S0900348,1I1CI any ___ ,..ada a/WIwIoam eo.n" w-.,. 
5MuOle in WMIcom County, WNh...., SuojodIO -_T ___ • .. • ___ br .. Io __ .peot_ 

~lIIDIt Unlm.hldinDUl.IilllNa...~_ ......... 
........ lApICIIOfI,..a: 
~.T .. ~"' .... ,y24lotD7000J 

~'_I" • 

L. , 

STATE or ~lZONA 
COUNlY OF j(...Aflt I.. c: il '\. 
,'*'Ify .... ,-., ___ ... a.-c __ .. _-_-...... _-----........... -_ .................... _--'""-....... _ ... ___ 111_-

.~~ 
l-...... FI..,.",. .... -_. -.-......... CIaIaoIW •---...-....... _ ...... 

3974.<(1. 

EXHIBIT I'SII 
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EXHBIITA 

c ............ condIIIana. --.. __ ...s---'In~oI 
Restnc:tiono. 
R"'-: ~2.2005 
ReccnIong No.: 206ClIIOO34II 

Sold InalNmOnl 11M -., __ or modiIIed I¥ "" I-.g--"; 
_: Clc::laber28. 2005...s..., 5. 2005 
_ng No.: 2051005508...s 2Ce0501062 

e-. incUjing l1li_. _...s...- _grW'IIId I¥ InINnInt _: oUya. lees 
Roconj'ng No 151097~ 
In Favor Of. ~ TtIiIopIlc>oe of"" -.. W.ohingtan carpcnIIan. It 

_...s .... For To _. __ . .-. oepec....s ___ ...s 

~~.tlIIIgnIPI...s ............... _ 
AlIocta· Sold __ 

0Id0nInce 01 "" cay at Lyndon prIWIding AnnuaIIon 10 "" cay 01 Lyndon 
_. ~g.111111 

Reaming No: 911209183 
OrdnIfICII No. eee 
AIIedt Slid,......... and _ P'-'Y 

E'-. inc:Wng l1li-' _II11II "'--IJW'II*II¥ inoIrument; _. ...,28.1_ 
Re<:O<Uing No. 85052lI054 
In Fr«>t or- Puget 8ou'IcI "-1IId \JgIII CoInpIny 
For \lndorgIound cIoIrbIIion lIIdelodric .... tnd.~_ 
Atfecto: Sold pNIIIiIIeI and ...... pIopII\y 

Ea..menl. onducIng l1li_. _1IId"'-_-vedI¥~ 
Rec:.orded: ~8.111115 
Reconling No.' 8!iOII0843O 
In f_ Of: R_K. 0ybIra.., CWalA DyIcAa . ...-1II1II _; ~A 

~ _ Kathf 1IhIgNn. --.d.., ""II" Glen H. Shoogowt.., 
_ ShIIg,.,,;..- .., .... ;.., WIIom ~ tnd Judy 
_._and .... 

F«. S1arm 0tainag0I 
AIIKII Sold __ .., - P'-'Y 

Ag''''''"ent. indudIng .. _. __ ..,,,...........; 
_n: _-'Inc.:....,"""' __ Shag/8I. 

Recorded: 
RIICMIing No . 
R~ 

AIIodI: 

--.d and_; _8IIIgraI •• -.--~ 
~30.111117 
187100_7 
()pM _-..-c. hOld rwm_---. puIIIc _ alldavltol.-.u __ 1iCIR. __ - Lyndon 
_0i0trId No 504."' __ _ 
SIid __ --P'-'Y 

I 
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, 
• 

""----"-------------------

SoicIlMInJm8nI io l.........sing 01_ 
RealIdod: _ 25, 1898 
RIOCORIing No: 1181125123 

E.se~ ""*'<!ing b ........ _nil ond proytaiona M gronIId by Nttument. 
Recctdod. -..bar 27. 2001 
Record,"!! No"' 2011103788 
In F._ Ot Puget 800M En"'llY. Inc .• Waahinglan ~ 
For e_1nnOmis1icn __ ..... 
_: SOid ~ond_PI-'Y 

e ••• t:1Ont. meluding Its -..1, _ ond pnMoianIM gtW1l8d by-..-.r: 

Rec:o<dod: """'* 18. 2006 
Recording No. 2050lI032II2 
In F""", Of PugeI Sound Enorvy. Inc .. I WMIIingUln __ 
Fa<' __ ilaian_or_1Ino 
Mods. _ aI""~ 

cOY ....... ~. ReoIric:tICn. e..".nII. HolM. ~.~ and Set 
_. Wony, III,...., inor_on_~C:-'Coo_-, M 
ROCOIdod ..-N.lt!IIdo fie No 205090034I •• CGPII 01_. aII8c:t'oIId. 

E.semenl. inCluding Its _, CO\ItII18/tI and I'fO'IiIIonIM grarUd by _: 

0at.Jd AuQUlll'. 2006 
Rerorded Ajlrill0,2oo7 
Recording No.. 2070401529 
In F WOK 01' ComCMI 01 WalllingtOn IV, Inc For ~ __ _ 

Loon of. __ ",,_loll1e OecIanIIancfCondamrium , ... 1_ o..n 
Commono CondominIuIn, .....- under _. No.2OliOllOO348, and fIfi --
1""""0.101110 _~ for by RCWIl4.34. 
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