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I. INTRODUCTION 

This lawsuit arises from the denial of coverage under a Skilled and 

Intermediate Nursing Policy issued to Evelyn Bushnell by Respondents 

(hereafter "Medico"). The Policy, issued on October 9, 1986, provided 

nursing care coverage for any condition follow'ing the hospitalization for 

that condition of at least three days. Upon the enactment of the 

Washington State Long-Term Care Insurance Act, RCW 48.84, effective 

January 1, 1988, insurers could no longer issue new policies containing 

hospitalization clauses. 

On February 24, 2007, Ms. Bushnell was· admitted to a nursing 

home without any prior hospitalization. On March 1, 2007, her Policy 

lapsed for failure to make any further premium payments. She made a 

claim for benefits which was denied because (1) she had not been 

hospitalized prior to going to the nursing home, per the policy terms, and 

(2) her policy lapsed for failure to pay the required premiums. 

Ms. Bushnell filed suit challenging the denial of her claim arguing 

that the hospitalization clause was not valid because of the change in the 

law. Both parties filed motions for summary judgment on the coverage 

issue and on the claim that Respondents Medico acted in bad faith. 

The court granted summary judgment in favor of Medico finding 

that the hospital clause was valid, Ms. Bushneli was not entitled to 



coverage, and that Medico did not act in bad faith. (CP 367-69) 

Appellant moved for reconsideration which was denied. Appellant 

appeals the Order Granting Summary Judgment and the Order Denying 

Reconsideration. 

II. RESPONSES TO "ASSIGNMENTS OF ERROR" AND 
"ISSUES RELATED TO ASSIGNMENTS OF ERROR" 

A. RESPONSES TO APPELLANT'S ASSIGNMENTS OF 
ERROR 

1. The hospitalization clause was valid because the 

policy was issued prior to the effective date of the law prohibiting such 

clauses. 

2. Ms. Bushnell was not entitled to coverage as a 

matter of law. 

3. There is no evidence that Medico committed any 

unfair or deceptive acts in the sale and marketing of the nursing care 

policy. 

4. There IS no evidence that Medico acted 

unreasonably in denying the claim. 

fees. 

5. Appellant was not entitled to costs and attorney's 

B. RESPONSES TO APPELLANT'S ISSUES PERTAINING 
TO ASSIGNMENTS OF ERROR 
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1. Insurers were not prohibited from offering an 

insurance policy with a three-day hospital stay requirement prior to 

January 1, 1988. 

2. Ms. Bushnell's policy did not change with the 

changes in the law because the law did not have retroactive application to 

policies issued prior to January 1, 1988. 

3. The hospital stay requirement was valid and did not 

violate public policy at the time it was issued. 

4. The trial court judge is alJowed to decide an issue 

based on the law he sees appropriate regardless of whether or not a 'party 

initially raised a particular case in their argument. 

5. Estoppel does not apply to this case to prevent the 

trial court judge from deciding the issues based on whatever grounds he 

deems proper. 

6. The trial court did not inject any issue of intent. 

7. There is no evidence that Medico was deceptive and 

misleading in marketing a policy with a hospitalization clause prior to 

January 1, 1988. 

8. There is no evidence that Medico was deceptive and 

misleading in marketing a policy which it was bound to honor and could 

not cancel as long as Ms. Bushnell paid her premiums. 
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9. There is no evidence that Medico did 110t conduct a 

reasonable investigation of Ms. Bushnell's claim. 

10. There is no evidence of had faith on the part of 

Medico. 

III. STATEMENT OF THE CASE 

A. STATEMENT OF FACTS I 

Evelyn Bushnell purchased an insurance policy for nursing care 

(Skilled and Intermediate Nursing Policy No. OB78225; Form 3355) from 

Respondents on October 8,1986. (CP 13; CP 552) (Hereafter referred to 

as the "Policy.") The Policy is not a long-term care insurance policy as 

contemplated by RCW 48.84. (CP 79; 448-49; 579, 597)· The Policy 

provided benefits for skilled nursing case and intermediate nursing care 

upon meeting certain conditions, including (a) paying premiums; and (2) 

being confined to a hospital for three days prior to entering nursing care 

for treatment of the condition for which the customer had been 

hospitalized. It is clear tbis was a policy to provide coverage for a limited 

I Appellant designated his trial brief and attached exhit-its as Clerk's Papers for this 
appeal (CP 295-351). In his opening brief, Appellant has cited some of the exhiLits to his 
trial brief as evidence. Respondents objects to these documents as proper evidence for 
this appeal. This case did not go to trial, but was decided on summary judgment. None 
of the exhibits to the trial brief were admitted into evidence below nor were they 
considered by the court on summary judgment. (CP 367-68) The trial brief and exhibits 
should not be relied upon or cited in this appeal. Appellant also relies on facts submitted 
in a declaration in support of his Motion for Reconsideration. (CP 370-95) These "facts" 
are also not properly part of the record. A separate Motion to Strike was filed by Medico 
on November 30, 2009, and is incorporated by reference herein. 
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number of conditions, i.e. those which required hospitalization first, rather 

than all conditions that might require long-term care for which 

hospitalization would not necessarily be needed or expected. 

On February 24, 2007, Ms. Bushnell was admitted to Lake Vue 

Gardens Convalescent Center, a nursing facility, without previously being 

hospitalized. (CP 601, 604) On March 6, 2007, Medico received Ms. 

Bushnell's Proof of Loss claim for benefits under her policy.2 (CP 430, 

585, 602) On June 20, 2007, benefits were denied because Ms. Bushnell 

had not been hospitalized for three days prior to her admission to Lake 

Vue and because her policy had lapsed for non-payment. (CP 47) 

1. The PQ.}i£y 

The Policy essentially consists of five pages plus a one-page 

schedule of benefits. (CP 30-35; attached as Appendix A) It is not a 

long, complicated policy and does not contain any fine print. 

The Policy was issued to Ms. Bushnell, effective on October 9, 

1986. (CP 35; CP 550) This is stated on the Policy Schedule. (CP 35) 

Appellant admitted in his October 12,2007 letter to Medico that the policy 

was issued on October 9, 1987. (CP 50) In his complaint, he admitted the 

Policy was issued on or about October 8, 1986, that Ms. Bushnell paid her 

2 Medico never asserted that the Proof of Loss or claim for benefits was untimely as 
alleged in Appellant's brief at page 19 without citation to any facts. Medico never 
asserted that the date the claim was received had any eftect on the denial of coverage. 
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first premium (for the first year) before the policy was issued, and that she 

then tendered her first annual renewal premium payment on November 1, 

1987. (CP 13) These facts support the fact that the policy was issued 

effective as of October 9, 1986. 

Appellant asserts that the Policy "was issued after the long tenn 

care act took effect." (Appellant's brief at 15) He claims it was issued on 

January 28, 1987, based on a letter purporting to enclose a copy of the 

policy to Ms. Bushnell. (Appellant's brief at 6) (See CP 353) This letter 

does not state the date the Policy was issued and is simply !lot probative of 

the issue date. Also, RCW 48.84, and in particular WAC 284-54-150(7) 

concerning hospitalization clauses, were effective only for polices issued 

after January 1, 1988, RCW 48.84.910, a year after the issue date claimed 

by Appellant. 3 

2. The Policy Lapsed 

The Policy was in force as . long as Ms. Bushnell paid the required 

premiums. Premiums were $124.60 for each 60-day period and remained 

unchanged for the duration of her policy. (CP 552, 853) The Policy 

granted a 31-day grace period for payment: 

3 The Policy required a six-month waiting period for coverage of pre-existing conditions: 
"Conditions you have had in the five years before your Policy Date are not covered until 
your policy has been in force at least six months." (CP 30, Part C) The six-month 
waiting period for pre-existing ccnditions thus ended on April 9, 1987. The waiting 
period did not change the issue date of the Policy. 
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PARTB: RENEWAL AGREEMENT 

As long as you pay the renewal premium then in effect on 
the date it is due or during the 31-day grace period, we 
cannot refuse to renew your policy . . . . Your policy stays 
in force during your grace period. 

(CP 30) 

PART M: POLICY PROVISIONS 

(3) Grace Period: Your premium must be paid on or 
before the date it is due or during the 31-day grace period 
that follows. Your policy stays in force during your grace 
period. You always have your grace period unless your 
policy will not be renewed. . .. 

(4) Reinstatement: Your policy will lapse if you do not 
pay your premium before the end of the grace period. 

(CP 33) 

Ms. Bushnell's last payment was received by Medico on February 

1,2007. (CP 615) This payment, on the last day of the grace period, was 

for the coverage period January 1, 2007-February 28, 2007. (CP 615) 

When no payment was received for the March 1, 2007-April 30, 2007, 

premium period, Ms. Bushnell was sent a reminder notice. (CP 552, 556-

557) When no premium was received during the regular payment period, 

a "Past Due Notice" was sent on March 12, 2007, advising that coverage 

would lapse unless prompt action was taken. (CP 553, 556, 558) No 

further payments were made and coverage lapsed on March 1,2007. (See 

CP 615) These facts have never been disputed. 
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The Policy also had a 20-day waiting ("elimination") period before 

payments would begin if there was coverage: 

PART F: DEFINITIONS 

(2) "Elimination Period" means the number of days for 
which benefits are eliminated in consideration for a reduced 
premium. TIle elimination period, if any, starts on the date 
that benefits would otherwise begin and it is in effect for 
the number of days shown on the Schedule. 

(CP 31) The Schedule stated a 20-day elimination period. (CP 35) If 

there was coverage under Ms. Bushnell's policy, she would not have been 

entitled to payment of any 'benefits until March 16, 2007 (twenty days 

after entering a nursing care facility). However, it is undisputed that 

policy premiums were not paid for any coverage period after Febmary 28, 

2007. 

3. Hospitalization Clause 

The Policy contained a provision, as a prerequisite to benefits, 

requiring a three-day hospitalization for the medical condition causing the 

need for care prior to nursing home admission: 

PART G: SKILLED NURSING CARE AND IMMEDIATE 
NURSING CASE BENEFITS 

To be eligible to receive benefits under Part G (a) and Part 
G (b), your confinement must: 

(1) be in a Nursing Facility; 
(2) be recommended by a physician; 
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(3) start within 14 days after required hospital 
confinement of at least three days in a row; 
and, 

(4) be for the continued treatment of the 
condition(s) for which you were 
hospitalized. 

(CP 32) Paragraph (3) of this provision is referred to as a "hospitalization 

clause." 

Ms. Bushnell was admitted directly from her home to Lake Vue 

Gardens Convalescent Center, a nursing facility, on February 24, 2007. 

She was not hospitalized prior to being admitted to Lake Vue. (See CP 

611). 

On June 20, 2007, after investigating the claim, Medico advised 

Ms. Bushnell that there was no coverage because she had not been 

hospitalized before her admission to the nursing facility and also because 

the Policy had lapsed due to lack of premium payments. (CP 47) 

4. Medico's Procedures and Investigation 

Donald Lawler is Senior Vice President and General Counsel4 for 

Medico. He has been employed with Medico since 1992. (CP 578) One 

of his responsibilities has been to insure that all Medico policies are in 

compliance with state laws, including Washington. (CP 580) He and the 

Medico legal and compliance departments are at all times knowledgeable 

4 He is licensed in Nebraska and Iowa. (CP 579) 
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of Washington state law. They use many resources on an ongoing basis to 

stay current and provide company employees with current knowledge of 

applicable laws. (CP 580) Mr. Lawler's credentials as an insurance 

professional and attorney, his ability to read, understand, and evaluate 

Washington law, and competence to train Medico employees about 

Washington law have never been disputed. 

It is also Mr. Lawler's responsibility along with the legal and 

compliance departments to evaluate whether any changes in the law 

require an amendment or issuance ofa new policy. (CP 581) For Medico 

to sell any policy in the State of Washington, it must first submit the 

policy to the Insurance Commissioner for approval. (CP 580-81) Only 

after it has been detemlined to be in compliance with state law will it be 

made available for purchase. (CP 581) The Policy purchased by Ms. 

Bushnell, Form 3355, Skilled and Intermediate Nursing policy, had been 

approved by the Insurance Commissioner before it was offered to her for 

sale. (CP 79, 584) It has been on file with the Insurance Commissioner 

and in good standing, that is, no changes have been required, ever since its 

approval. It is still an approved policy today. (CP 584) There is no 

dispute that the policy purchased by Ms. Bushnell was in compliance with 

Washington law in October 1986. 

Medico was aware of the enactment of RCW 48.84. It understood 
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that it could no longer offer policy Fonn 3355 for sale after December 31, 

1987. (CP 584) It created policy Fonn 3358, Long Tenn Care Insurance 

Policy. The new policy was approved by the Insurance Commissioner and 

subsequently offered for sale as of January 1, 1988. (CP 582-83) The 

new policy eiiminated the hospitalization clause and broadened coverage 

compared to Fonn 3355 - the nursing care policy. (CP582) The 

premium for the new policy was substantially higher because of the 

expanded coverage; the 60-day premium for Fonn 3358 coverage is 

$312.70 compared to $124.50 for a 60-day period for the limited Fonn 

3355 coverage. (CP 583) 

Kimberly Jackson of the Medico Claims Service Department 

reviewed Ms. Bushnell's claim for coverage. (CP 585) Mr. Lawler and 

Shelly Richard - Ms. Jackson's supervisor and Director of Claims -

supervised evaluation of the claim. (CP 585-86) Both Ms. Jackson and 

Ms. Richard have extensive ongoing training and experience. (CP 586) 

These facts have not been disputed. 

Ms. Jackson reviewed the applicable policy, collected and 

reviewed a considerable number of medical records, correspondence and 

other documents regarding Ms. Bushnell's medical status. (CP 585) After 

review and evaluation of the claim, she ascertained that Ms. Bushnell had 

entered Lake Vue directly from her home without being previously 
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hospitalized. (CP 586) Ms. Jackson also reviewed the payment history 

and determined that no premiums had been made for any period after 

February 28, 2007. (CP 586) Ms. Bushnell was timely notified of the 

coverage determination. (CP 47-48, 586) These facts have not been 

disputed. 

There is no evidence that Ms. Bushnell ever requested the 

expanded coverage provided by policy form 3358 or that she paid the 

additional premiums for the expanded long-term care coverage under the 

new policy form. 

B. STATEMENT OF PROCEDURE 

By letter dated October 12, 2007, Ms. Bushnell, through her son 

Leroy Bushnell (Appellant herein) and her attorney, challenged the denial 

of coverage claiming that the enactment of RCW 48.84, The Washington 

Long Term Care Insurance Act, subsequent to the issuance of her policy, 

invalidated the hospitalization clause. (CP 50-51) She argued that the 

provision contained in Part M (13) controlled. Part M (13) stated: 

PART M: POLICY PROVISIONS 

(13) Conformity With State Statutes: The provisions of 
the policy must conform with the laws of the state in which 
you reside on the Policy Date. If any do not, this clause 
amends them so that they do conform. 

(CP 34) Ms. Bushnell did not address her failure to pay premiums. (CP 
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50-51) Upon Appellant's dispute of the denial of coverage, Mr. Lawler 

reviewed the Washington laws and regulations and determined that the 

denial of coverage was correct. (CP 586-87) He responded on October 

16, 2007, stating that the policy was issued prior to the effective date of 

the Long-Term Care Insurance Act and that it conformed to all laws in 

effect at that time. (CP 53, 587) 

Ms. Bushnell, again through her son and her attorney, filed a 

complaint with the Office of the Insurance Commissioner on November 9, 

2007, again arguing that the hospitalization clause contravenes RCW 

48.84, the Washington Long-Term Care Insurance Act, and that the Policy 

itself required it to conform to Washington law. (CP 55-56) Medico 

responded by providing a copy of its October 16, 2007 letter and stated 

that the hospitalization clause was valid for policies issued prior to 

January 1, 1988. (CP 587, 625) The Insurance Commissioner closed the 

complaint, taking no action against Medico. (CP 627) 

Ms. Bushnell filed a complaints: 

1. Seeking a judgment declaring that (a) the 
hospitalization clause as a prerequisite to coverage 
violates the Washington Long-Term Care Insurance 
Act; (b) the hospitalization clause is contrary to 
public policy; and (c) that Plaintiff is entitled to 

5 For this appeal, "complaint" refers to Plaintiff's "Second Amended Complaint." (CP II-IS) 
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receIve skilled and intermediate nursmg benefits 
under the Policy. 

2. Alleging breach of written contract; 

3. Alleging violation ofthe Consumer Protection Act; 

4. Alleging violation of the Insurance Fair Conduct 
Act; and 

5. Alleging bad faith. 

(CP 11-18) 

Appellant filed a "Motion for Partial Summary Judgment" as to: 

1. The enforceability of the hospitalization clause; 

2. Bad faith for failing to conduct a reasonable investigation; 

3. Bad faith for unreasonably and unjustly denying coverage; 

and 

4. The right to treble damages for bad faith. 

(CP 80-94) 

Medico also filed a Motion for Summary Judgment as to all the 

issues raised in the complaint. (CP 97-1156) Judge John Erlick granted 

Medico's motion, denied Appellant's motion, and dismissed all the claims. 

6 Respondents initially filed their Motion for Summary Judgment by calling it 
"Defendants' Response and Counter Motion for Summary Judgment." (CP 97-115) 
Recognizing that the title was confusing, a few days later, Respondents re-filed the 
document properly caIling it "Defendant's Motion for Summary Judgment." (CP 559-77) 
The two documents are identical except for page 1. Judge ErIick's Order only refers to 
the first document as being considered on summary judgment, which is of no 
consequence because the two documents are the same. This is only brought to this 
court's attention because the title of the first document is confusing. 

14 



(CP 367-69) In his Order, Judge Erlick held that: "The hospital stay 

requirement found in Ms. Bushnell's policy is valid and Ms. Bushnell is 

not entitled to coverage as a matter of law," and "Medico's denial of 

coverage was reasonable and not in bad faith." (CP 368) Appellant filed 

a Motion for Reconsideration and submitted a new declaration of Leroy 

Bushnell with additional facts not previously submitted.7 (CP 370-95) 

Per King County LCR 59(b), Judge Erlick denied reconsideration without 

requesting a response from Respondents. (CP 421) 

Appellant now appeals the Order Granting Summary Judgment and 

the Order Denying Plaintiffs Motion for Reconsideration. 

IV. SUMMARY OF ARGUMENT 

There are two main issues in this case: (1) is the hospitalization 

clause enforceable? and (2) did coverage lapse for non-payment? 

Resolution of the other issues raised by Appellant flows from a 

determination of these primary issues. 

The hospitalization clause is valid and enforceable because Ms. 

Bushnell's policy was issued prior to the effective date of RCW 48.84, 

Washington's Long-Term Care Insurance Act. It conformed to state law 

"on the Policy date" and remains a policy in good standing today. 

7 Again, Respondents object to the court considering Appellant's declaration in support 
of his Motion for Reconsideration because it does not fall within the parameters ofCR 59 
and Medico had no opportunity to respond to those new "facts." See Note I supra and 
Respondents' Motion to Strike filed on November 30, 2009. 
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The policy was enforceable by Ms. Bushnell as long as she 

complied with its provisions. Medico did not have the option to cancel 

her policy as long as she paid the premiums. Ms. Bushnell's policy lapsed 

when she failed to pay any premiums. Regardless of the hospitalization 

clause, Ms. Bushnell did not pay for any coverage for any time when she 

might have been eligible for such. 

There was no coverage for Ms. Bushnell because she had not been 

hospitalized and because she failed to pay the required premiums. Medico 

did not act in bad faith in denying coverage for valid reasons. 

v. ARGUMENT 

A. THE STANDARD OF REVIEW OF AN ORDER 
GRANTING SUMMARY JUDGMENT. 

The appellate court reviews summary judgment orders de novo and 

engages in the same inquiry as the trial court. Bordeaux, Inc. v. American 

Safety Insurance Company, 145 Wn. App. 687, 693, 186 P.3d 1188 

(2008). "Interpretation of an insurance policy is a question of law, 

reviewed de novo." Id. Determining whether or not the hospitalization 

clause was enforceable is a question of law. This is not a case involving 

an exclusion of coverage, but rather whether the hospitalization clause is 

valid at all in light of a subsequent change in the law. 
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In this case, both sides were moving parties. The claims process 

and investigation in this case was not disputed. Failure to pay premiums 

was not disputed. The appellate court will make the same inquiry as the 

trial court. See, e.g. CR 56(c). It will view the facts and their reasonable 

inferences. Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d 43,48,914 

P.2d 728 (1996). The reasonable inferences from the undisputed facts are 

that Medico properly and timely investigated the claim, complied with the 

law, and denied the claim in good faith. 

B. THE POLICY LAPSED FOR NON-PAYMENT. 

This appeal can be easily decided on the issue of payment. "[T]he 

general rule is that failure of an insured to pay a renewal premium by the 

due date results in a lapse of coverage as of the last day of the policy 

period." Sa/eco Ins. Co. v. Irish, 37 \Vn. App. 554, 557, 681 P.2d 1294 

(1984). Ms. Bushnell never paid any policy premiums for any coverage 

period after February 28,2007. This fact has never been disputed. In fact, 

Appellant admits that no premiums were paid after Ms. Bushnell went into 

the nursing home. (Appellant's brief at page 7) Medico denied coverage 

based on the failure to pay policy premimns. (CP 47) 

Medico raised this issue below. (CP 166-67) Appellant never 

responded to this issue at that time. Again on appeal, Appellant has not 

cited any law that allows coverage when there has been no payment. The 
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Policy was clear in requiring payment of premiums as a condition of 

coverage and warning that the Policy would lapse for non-payment. (CP 

30, 33, Part B and Part M (3) & (4)) The Policy lapsed as of March 1, 

2007, for non-payment. 

Furthermore, there was no coverage for any days prior to the 

policy lapsing on March 1, 2009, because of the 20-day "Elimination 

Period." Coverage would have only been effective after the elimination 

period ran on March 16, 2007 (twenty days after February 24, 2007, the 

date Ms.· Bushnell entered Lake Vue). The Policy had lapsed for non-

payment before that date. It must be noted that the "Elimination Period" 

does not eliminate the duty to pay premiums. 

Appellant seems to be arguing that Medico claimed the policy 

lapsed somehow based on the date the claim was made. (Appellant's brief 

at 19.) This is not correct. Medico never raised any issue about the timing 

of Ms. Bushnell's notice of claim. Medico has only raised "lapse" as a 

basis for denial of the claim because of non-payment of the required 

premIums. 

There was no coverage for Ms. Bushnell because she failed to pay 

her premiums and coverage was properly denied on that basis. 

C. THE HOSPITALIZATION CLAUSE 'VAS A VALID 
CONDITION OF COVERAGE IN THE POLICY WHICH 
WAS ISSUED PRIOR TO THE EFFECTIVE DATE OF 
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RCW 48.84, THE LONG-TERM CARE INSURANCE 
ACT. 

l. The Washington Long Term Care Insurance Act. 
RCW 48.84, was not in effect when the Policy was 
issued to Ms. Bushnell. 

In 1986, the Washington State Legislature passed the "Long-Term 

Care Insurance Act." When the Legislature enacted the Act it stated 

specifically that RCW 48.84.0608 was to take effect on November 1, 1986, 

and the remainder of the Act was to "apply to policies and contracts issued 

on or after January 1, 1988." RCW 48.84.910 (emphasis added). The 

Legislature did not apply the Act to policies renewed on or after January 1, 

1988. 

The Insurance Commissioner was given the mandate to adopt rules 

for implementing the Act. RCW 48.84.030. The rules were filed on July 

9, 1987 (See WAC 284-54, et seq.), and included WAC 284-54-150(7) 

which provides: "No insurer may offer a contract form which requires 

8 RCW 48.84.060, as originally enacted in 1986, defined prohibited practices under the 
Act: 

No agent, broker, or other representative of an insurer, contractor, or 
other organization selling or offering long-tenn care insurance policies 
or benefit contracts may: (1) Complete the medical history portion of 
any fonn or application for the purchase of such policy or contract; (2) 
knowingly sell a long-tenn care policy or contract to any person who is 
receiving Medicaid; or (3) use or engage in any unfair or deceptive act 
or practice in the advertifoing, sale, or marketing of long-tenn care 
policies or contracts. 
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prior hospitalization as a condition of covering institutional or community 

based care." 

In October 1986, when Medico sold and issued the Policy to Ms. 

Bushnell, there was no statutory or WAC provision prohibiting the 

hospitalization clause. The Policy could not violate an Act that was not in 

effect. The Policy and its terms were valid and enforceable at the time the 

Policy was issued. 

2. RCW 48.84 does not apply retroactively to the 
Policy. 

(a) Retroactive application of RCW 48.84 
would violate Medico's Constitutional 
rights. 

It must first be emphasized that the Legislature clearly expressed 

its intention in RCW 48.84.910 that the Act and its implementing rules 

were prospective only from January 1, 1988, in other words, the Act was 

not to have retroactive effect. RCW 48.84.910. 

The United States Constitution states: "No state shall adopt any 

law impairing the obligations of contracts." U.S. Const. Art. I, §10. Our 

state constitution echoes that guarantee: "No ... law impairing the 

obligations of contracts shall ever be passed." Wash. Const. Art. I §23. 

Simply stated, when retroactivity is an attempt to regulate or modify the 

rights of the parties to an existing contract this action is unconstitutional. 
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"Indeed, in most instances a statute that attempts to regulate or modify the 

rights of parties to a prior insurance contract is unconstitutional." 2 Couch 

on Insurance 3d, §19:6, at 19-14 (1995). 

(b) Each renewal of the Policy did not create a 
new contract. 

Appellant argues that with each annual premium paid, the Policy 

renewal was a new contract. This argument fails for several reasons: 

First, RCW 48.84.910 specifically applies the Act to policies 

"issued," not renewed, "on or after January 1, 1988." The statute does not 

say that the Act applies to policies "issued and in force on January 1, 

1988" as argued by Appellant. (Appellant's brief at 16.) 

Second, the confonnity clause in the Policy is consistent with the 

constitutional rights of the parties. (CP 34) Confonnity clauses refer to 

existing statutes and are "not to be construed as consent by the insurer that 

the contract may be thereafter modified by statutes subsequently enacted." 

2 Couch on Insurance 3d, § 19:6, at 19-14 (1995). The "Policy Date" is 

October 9, 1986, more than one year before the Act took effect. The Act 

did 110t exist on the "Policy Date. ,. 

Third, RCW 48.84.910 specifically made the Act prospective only. 

In specifically addressing the prospectivity of the Act, the Legislature 

implicitly recognized the constitutional rights of insurers not to have the 
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policies they issued before January 1, 1988 modified by the Washington 

Long-Term Care Insurance Act and its related WAC rules. The explicit 

language in RCW 48.84.910 cannot be changed ill an attempt to 

incorporate the mandates of the Act into an insurance policy issued before 

January 1, 1988. The constitutional rights of Medico and the reasoning of 

Couch should prevail in these circumstances. 

D. THE TRIAL JUDGE DID NOT ERR IN CONSIDERING 
OR BASING HIS RULING ON VALID CASE LAW. 

Appellant argues that the trial judge improperly injected the 

argument that the Policy was a "continuous contract" and thus valid under 

Tebb v. Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597 (1967).9 

He also argues that he had no opportunity to address Tebb. 

It must first be noted that there has been no record provided to this 

Court to support Appellant's version of Judge Erlick's actions or 

9 The issue on which Tebb bore could hardly have taken Appellant by surprise since, in 
fact, Appellant first broached the issue of whether the policy became a "new" policy 
upon each renewal in his Motion for Summary Judgment. (CP 87-88) Likewise, 
Respondents addressed the issue below in Medico's supplemental memorandum in 
opposition to Appellant's summary judgment motion. (CP 290-91) While Medico did 
not specifically cite the Tebb decision, it relied on analogous authority from Washington 
UIM decisions, in which the courts have also confronted the need to distinguish between 
new and renewal policies. See Johnson v. Farmers Ins. Co. of Wash., 117 Wn.2d 558, 
570-74, 817 P.2d 841 (1991). Appellant never filed a memorandum in response to 
Medico's opposition memorandum. Thus, far from "injecting;' the issue of continuous 
vs. new policies into the proceedings ab initio, Judge Erlick merely invited the parties to 
respond to authority that his own research must have disclosed bearing on an issue the 
parties themselves had already placed before him. 
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comments. IO Appellant admits he knew the court wanted to discuss Tebb. 

(Appellant's brief at 19) He cited Tebb in the brief he filed the day before 

hearing on the motions for summary judgment. (CP 359) There is no 

record that Appellant requested additional time to address Tebb prior to 

the hearing, at the hearing, or after even the hearing. Only now, for the 

first time on appeal does he complain he had no opportunity to address 

Tebb. 

1. The relevance of Tebb. 

Tebb v. Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597 

(1967), addresses the issue of whether or not renewal of an insurance 

policy represents a continuation of the original policy and its terms or 

instead a new policy which must incorporate new law. In 1942, 

Continental Casualty issued a policy to Neal Tebb for accidental death. 

The policy did not provide a grace period for payment of premiums. Id. at 

711. In 1951, the legislature enacted a mandatory 30-day grace period. 

Id. at 712. Tebb paid his premiums through August 1964. He failed to 

pay the September premium. He died on September 7, 1964. [d. at 711. 

The insurer denied coverage and argued that the policy was a continuous 

\0 Appellant has not provided a Report of Proceedings of the hearing on the summary 
judgment motions and consequently cannot rely on discussions that are not part of the 
record on appeal. 
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contract and the statutory grace period could not be incorporated into the 

contract. [d. at 712. 

Notably, the Tebb court found that the policy gave the insun~r the 

option to exercise its discretion to accept or reject any renewal premium. 

This key fact was pivotal to holding that there was no automatic 

continuation of the policy by paying premiums. [d. at 713. The court 

determined that upon renewal, Tebb's policy was a new contract. The 

court held that when a renewal is subject to the insurer's consent that is a 

conclusive indication that the parties intended a new contract upon the 

acceptance of renewal. [d. at 714. II 

Continental Casualty was not required to accept Tcbb's renewal 

premiums. Ms. Bushnell's policy, on the other hand, mandated that 

Medico accept premium payments: "As long as you pay the renewal 

premium ... we cannot refuse to renew your policy." (CP 30, Policy Part 

B) Under the logic of Tebb, based on the terms of the Policy, Ms. 

Bushnell's policy was a "continuous policy" rather than a "term policy" 

and subsequently enacted law is not incorporated into the contract. Cf 

Tebb, 71 Wn.2d at 714 (new law is part of "term" policy). 

11 Court relied on Perkins v. Associated Indemnity Corp., 189 Wash. 8, 63 P.2d 499 
(1936). In that case, the effect of the court's holding was that an accident policy issued 
for one year with the option to renew from term to term with the consent of the insurer 
was a term policy, not a continuous one. 
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Appellant relies on Part M, Policy Provisions paragraph (12) to 

argue that the Policy itself indicates it is meant to be a "term" rather than 

"continuous" contract. 12 (Appellant's brief at 23.) Part M (12) states that 

a ''term of coverage" starts at noon on the Policy Date and ends at noon on 

the first renewal date. It states that "Each time you renew your policy, the 

new term begins when the old term ends." Appellant argues that this 

indicates an intent that "new coverage" begins when the policy is 

renewed. 

The intention of the parties to the contract is to be ascertained by 

the four comers of the instrument. See Ryan v. Harrison, 40 Wn.App. 

395,400,699 P.2d 230 (1985). The unexpressed intention of one party is 

not given any weight. Wheeler v. Rocky Mountain Fire & Cas. Co., 124 

Wn.App. 868,872, 103 P.3d 240 (2004). Part M (12) does not say a "new 

policy" starts on renewal. It also does not use the phrase "term coverage." 

It simply says a "new term" begins. "Term" is not defined. 

Generally, to find the intended meaning of undefined terms, the 

courts give them their plain, ordinary, and popular meaning as would be 

understood by the average insurance purchaser. Wheeler v. Rocky 

Mountain Fire & Cas. Co., 124 Wn.App. at 872. Where no ambiguity 

exists one should not be created by a strained interpretation of the policy. 

12 This issue is raised for the first time on appeal. 
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Whiteside v. New York Life Ins. Co., 7 Wn.App. 790, 792,503 P.2d 1107 

(1972). It is unlikely an insurance purchaser would read either "new" or 

"term" to mean "different coverage" as Appellant suggests. He has not 

provided any authority that such words used in an insurance policy are to 

be interpreted as he suggests. 

To further show that the Policy is not ambiguous or in need of the 

radical interpretation suggested by Appellant, a dictionary may be 

consulted to define a word in an insurance contract. Whiteside, 7 \Vn.App. 

at 792. Merriam-Webster defines "term" as "end, termination; also: a 

point in time assigned to something (as a payment)." Merriam-Webster 

Online Dictionary, retrieved 11113/09, from http://www.merriam-

webster.comldictionary/ tenn. 

Finally, the court should look to the words and phrases in the 

policy surrounding the undefined tenn as a guide to its meaning. 

Whiteside, 7 Wn.App. at 792. In this case, Part M (12) and the word 

"term" must be read together ~ith the clear language mandating renewal 

in Part B (CP 30) and the Schedule (CP 35).13 In doing so, the only 

logical reading of "new term" is in the context of premiums due. The 

Schedule states the renewal premiums in' increments up to an annual 

13 A Schedule which constitutes a patt of an insurance contract should be read and 
construed with the entire policy. See Pl'imerica L(fe Ins. Co. v. Madison, 114 Wn.App. 
364,366,57 P.3d 1174 (2002) (a rider is part of a policy). 
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premium. (CP 35) It would not be possible to pay for a policy such as 

this unless a policyholder selected a defined "term of coverage" for paying 

premiums. The only reasonable interpretation of Part M (12) is one that is 

consistent with the other terms in the POlicyl4 and is that the Policy must 

be renewed as long as premiums are paid and payment of premiums are 

due in up to one-year term increments. 

2. Tebb is not a different ground for denial of coverage 
in this case. 

Appellant claims that relying on Tebb was inappropriate because 

Medico had not argued that Ms. Bushnell's Policy was a "continuous" 

policy. He also argues that Tebb was not raised as a basis for denial of 

coverage and consequently Medico is estopped from relying on it now, 

citing Bosko v. Pitts & Still, Inc., 75 Wn.2d 856, 864, 454 P.2d 229 

(1969). Finally he argues that the trial judge improperly injected a new 

issue into the case by raising Tebb. 

(a) The Bushnell Policy was a "Continuous" 
Policy. 

Medico denied coverage on the basis that Ms. Bushnell had not 

been hospitalized prior to admission to nursing care as required by her 

Policy and for lack of payment. Tebb does not provide a new basis to 

deny coverage; it did not create a new issue. It merely furnishes further 

14 (and is also consistent with Constitutional rights) 
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support for the position that the hospitalization clause was valid and a 

proper basis to deny Ms. Bushnell's claim. Appellant has cited no 

authority holding that an insurer must provide an insured a Memorandum 

of Authorities listing every possible statute, case, or other legal authority 

supporting a decision to deny coverage. 

(b) Estoppel does not apply in this case. . 

The cases relied on by Appellant for his position that Medico is 

estopped from raising "continuous" policy argument are factually 

distinguishable. In Bosko v. Pitts & Still, Inc., 75 Wn.2d 856, 864, 454 

P.2d 229 .(1969), Bosko, a contractor, built a sewer line for the city of 

Tacoma. It had an insurance policy with Lloyds to cover any damages 

arising out of the construction. Id. at 857. Bosko negligently dumped 

waste that led to a landslide which caused damage to a railroad engine and 

tracks. Id. at 858. Lloyds denied coverage claiming that the situation was 

one of trespass that was not covered by the policy and damage to the 

engine did not exceed the deductible. Id. at 859. Only after a lawsuit was 

filed did Lloyds raise a claim that there was no coverage because Bosko 

had motor vehicle insurance that would cover any damage caused by the 

dump trucks. This was an improper denial of coverage under a completely 

separate policy provision than had been previously asserted. Lloyds was 

estopped from raising it. Id. at 864. 

28 



In Moore v. Nat. Accident Soc'y, 38 Wash. 31, 80 P. 171 (1905), 

the insurer denied coverage for failure to give timely notice of the claim. 

Id. at 32. At trial the case was dismissed on the basis that Moore had 

failed to furnish proof of his injury. The court held that this was a 

different condition of the policy which the insure had waived it when it 

denied the claim without originally raising this ground. Id. The insurer 

was estopped from relying on a different policy provision. Medico has 

only relied on the hospitalization clause and the payment clause in 

denying Ms. Bushnell's claim. IS As previously noted (see note 9, supra), 

it is Appellant, rather than Medico or the trial court, that initially raised the 

"new" policy issue. 

As stated above, any reliance on Tebb is not a denial of coverage 

based on a different policy provision. Furthermore, no prejudice has 

resulted to Appellant from Medico not citing Tebb in its denial letter to 

Ms. Bushnell. She did not forgo pursuing other coverage or another 

possible solution to her situation. 

IS The out-of state cases cited by Appellant are likewise distinguishable. In each case the 
insurer belatedly raised a new ground to deny coverage based on a different policy 
provision. See, e.g. Lancon v. Employers Nat. Life Ins. Co., 424 S.W.2d 321,323 (Tex. 
Civ. App. 1968) (claim denied because loss did not occurred with time period allowed; 
later insurer claimed injury not related to covered accident. Insurer was not estopped to 
raise second basis because there was no evidence it knew the facts to support second 
basis at time claim originally denied); Middlebrook v. Banker's Life & Cas. Co., 126 Vt. 
432,436,234 A.2d 346 (1967) (insurer denied claim based on fraud; at the close of trial, 
it raised additional defense that the sickness claimed by plaintiff did not fall within the 
policy defmition of sickness. The insurer was estopped from raising the late defense). 
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(c) Judge Erlick may have been proactive but he 
was not inappropriate. 

Appellant has not cited any authority for the proposition that a trial 

judge may decide a matter on summary judgment based only on the 

authorities submitted by the parties. CR 56 contains no such restriction. 

In this case, it was within Judge Erlick's discretion to guide oral argument 

and his duty to decide the law. This is not the same situation once a case 

is on appeal where the general rule is that an issue or theory, not first 

presented to the trial court will not be considered on appeal. Hanson v. 

City of Snohomish, 121 Wn.2d 552, 557, 852 P.2d 295 (1993); RAP 

2.5(a). RAP 12.1(b) provides: 

If the appellate court concludes that an issue which is not 
set forth in the briefs should be considered to properly 
decide a case, the court may notify the parties and give 
them an opportunity to present written argument on the 
issue raised by the court. 

Certainly, if the Court of AppeaJs may ask for briefing on an issue not 

raised in the trial court, a trial court judge may ask for briefing or 

argument on the applicability of a particular case if it was not cited by the 

parties (particularly where, as noted previously, the parties themselves 

have first raised the issue in the trial court). 

E. THE HOSPITALIZATION CLAUSE WAS NOT 
CONTRARY TO PUBLIC POLICY AT THE TIME THE 
POLICY WAS ISSUED OR AT THE TIME THE CLAIM 
FOR COVERAGE WAS MADE. 
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Appellant claims the hospitalization clause is void because it is 

against public policy. This issue has not been directly addressed in 

Washington. However, an identical policy provision was held not to 

violate public policy in Brock v. Guaranty Trust Life Insurance Company, 

175 Ga. App. 275, 333 S.E.2d 158 (1985). In that case, the plaintiff was 

admitted to a nursing home for Alzheimer's disease. She subsequently 

had two hospitalizations for urinary tract infections. Following her second 

hospitalization, she sought benefits under her nursing care policy. There 

was no dispute that she returned to the nursing facility for her Alzheimer's 

condition. "The record established that Mrs. Brock's confinement in the 

nursing home was at no time preceded by a period of hospitalization for 

Alzheimer's disease." Id. at 277,333 S.E.2d at 160. 

The plaintiff in Brock argued that the hospitalization clause was 

contrary to public policy. Id. The court noted that there was no authority 

for that position. Id. It reflected: "The public policy of this state is 

created by our Constitution, laws and judicial decisions." Id. The court 

held that there was "no established public policy impediment . . . to an 

insurer limiting coverage only to those first hospitalized and then confined 

to the nursing home for the same sickness that necessitated the hospital 

care." Id. at 277. "It would be up to the legislature in this instance to 
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declare the public policy sought by plaintiff, as we do not believe it within 

the proper sphere of judicial policy-making but more appropriately within 

the realm of political decisions." Id. 

At the time the Policy was issued to Ms. Bushnell, there was no 

legislatively suggested or mandated public policy that hospitalization 

clauses were not allowed. The Washington State Legislature explicitly 

expressed a public policy in RCW 48.84.910 to uphold as written 

insurance policies issued before January 1, 1988. Thus, at the time the 

claim for benefits was made in 2007, public policy was that the Long

Term Care Act was not applicable to policies issued prior to January 1, 

1988, and consequently, policy provisions, such as the hospitalization 

clause, pre-dating the Act did not violate public policy. 

Public policy in Washington "is generally determined by the 

Legislature and established through statutory provisions." Cary v. Allstate 

Ins. Co., 130 Wn.2d 335, 340, 922 P.2d 1335 (1996). "Generally, a 

contract which is not prohibited by statute, condemned by judicial 

decision, or contrary to the public morals contravenes no public policy." 

Bates v. State Farm, 43 Wn. App. 720,725,719 P.2d 171 (1986). The 

starting place to look for public policy is applicable legislation. Cary v. 

Allstate Ins. Co., 130 Wn.2d at 340. Said another way, a contract not 
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prohibited by statute is not against public policy. For example, in Cary, 

the plaintiff challenged an insanity exclusion. The court held: 

Although Washington courts will not enforce limitations in 
insurance contracts which are contrary to public policy and 
statute, insurers are otherwise free to limit their contractual 
liability. This court has occasionally questioned the 
wisdom of certain exclusion clauses, but it has rarely 
invoked public policy to limit or void express terms in an 
insurance contract even when those terms seem 
unnecessary or harsh in their effect. 

Id. at 339-40, 348 (footnotes omitted). 

The terms of the Washington Long-Term Care Insurance Act, 

except for those specified in RCW 48.84.060, were expressly stated not to 

apply to policies issued before January 1, 1988. RCW 48.84.910. Statutes 

are to be given prospective effect only, unless there is legislative intent to 

the contrary. Dragonslayer v. Washington State Gambling Commission, 

139 Wn. App. 433, 448, 161 P.3d 428 (2007). Since public policy derives 

from legislation and judicial decisions, public policy also should have 

prospective effect only. The clear legislative intent of the Act was that is 

was to have prospective effect only. Thus, as stated above, there was no 

stated public policy, legislative or otherwise, in Washington, contrary to 

the hospitalization clause at the time the Policy was issued and at the time 

the claim for benefits was made. Public policy was that the Long-Term 

Care Act was not applicable to policies issued prior to January 1, 1988. 
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Consequently, the hospitalization clause in Ms. Bushnell's policy did not 

violate public policy. 16 

F. THE TRIAL COURT DID NOT ERR IN HOLDING 
THAT MEDICO'S DENIAL O'F COVERAGE WAS 
REASONABLE AND NOT IN BAD FAITH. 

1. There are no facts in the record to support a claim 
of unfair and deceptive sales and marketing of the 
Policy. 

Appellant complains about unfair or deceptive sales and 

marketing of the Policy to him in violation of RCW 48.84.060. 

Appellant did not raise this issue in his motion for summary Judgment 

(CP 80-94), or in his opposition to Medico's motion for summary 

judgment (CP 352-50). He raised it for the first time in his motion for 

reconsideration of the summary judgment order. (CP 409-10) As stated 

several times above, the "facts' submitted to the court raising this issue 

were in a declaration filed with Appellant's motion for reconsideration. 

Medico was not given the opportlmity to respond to those "facts." Those 

"facts" are not properly before this court and should not be considered. 

16 This case is a completely different situation than that presented in Mutual of Enumclaw 
v. Wiscomb, 95 Wn.2d 373, 622 P.2d 1234 (1980), cited by Appellant. That case 
concerned a "family exclusion" in an auto policy that conflicted with RCW 46.29, the 
compulsory financial responsibility law. There was no discussion about when the auto 
policy had been issued and whether the policy was valid when issued. 
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(See Note 1, supra, and Respondent's Motion to Strike filed November 30, 

2009.)17 

2. Appellant never raised a question of fact as to the 
investigation. claims handling. or denial of Ms. 
Bushnell's claim. Judge Erlick properly held that 
Medico did not act in bad faith. 

Appellant argues that determining if an insurer acted reasonably is 

a question of fact. However, the undisputed facts before the trial court 

showed that Medico gathered all necessary information and considered the 

terms of the Policy and its payment history before denying the claim. 

Appellant never submitted any facts or law to show that Medico's actions 

were deficient or unreasonable. He never submitted any facts or law to 

show that Medico personnel could not reasonably rely on its legal and 

compliance departments or upon their on-going training as to the viability 

of policies issued by the company. Ms. Jackson, Ms. Richard and, in 

particular, Mr. Lawler were well aware of the process for approval of a 

policy, the review of policy form 3355 in light of the enactment of the 

Washington Long-Term Care Act, and the determination that the new law 

did not affect policies issued prior to January 1, 1988. Medico knew the 

17 At no time has Appellant disputed any of the facts surrounding the investigation, 
evaluation, and denial of the claim. He complained that Medico did not consult a 
Washington attorney before denying the claim. (CP 91) This was the only specifically 
detailed wrongdoing he claimed to substantiate his claim of a bad faith investigation or 
claim handling. He never cited any authority that requires an insurer to consult local 
counsel before denying a claim. Appellant has not raised this issue on appeal. 
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hospitalization clause would not be valid in any new policy issued after 

December 31, 1987, and it took action to change future policies. 

Appellant never raised a question of fact that would have entitled 

him to relief under CR 56. On the other hand, Medico showed that there 

was no question of fact and it was entitled to judgment as a matter of law. 

Consequently, Judge Erlick found that denial of coverage was reasonable 

and not in bad faith. Here on appeal, Appellant still has not pointed to any 

question of fact. Judge Erlick should be affirmed. 

G. APPELLANT WAS NOT ENTITLED TO ATTORNEY'S 
FEES BELOW AND IS NOT ENTITLED TO FEES ON 
APPEAL. 

Appellant is only entitled to attorney's fees if he prevails. He did 

properly did not prevail below and should not prevail here. See Olympic 

Steamship Co. v. Continental Ins. Co., 117 Wn.2d 37, 53, 811 P.2d 673 

(1991). No attorney's fees should be awarded. 

VI. CONCLUSION 

The hospitalization clause in Ms. Bushnell's Policy is valid. She 

failed to pay premiums for any coverage after February 28, 2007. 

Medico properly investigated the claim and reasonably denied it. Based 

on undisputed facts, Medico was properly entitled to judgment as a 

matter of law. Summary judgment and dismissal of all claims against 

Medico were, therefore, entirely appropriate. Respondents Medico 
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respectfully request this Court to affirm Judge Erlick's Order Granting 

Summary Judgment and Order denying reconsideration. 

~ 
Respectfully submitted this?5 day of November 2009. 

Appendix 

~T.~ 
CELESTE T. STOKES, WSBA # 12180 
ROBERT W. SWERK, II, WSBA #6665 
Attorneys for Respondents 

A. CP 30-35, Policy and Schedule 

B. CP 47-48, Denial Letter, June 20,2007 

C. CP 367-69, Order Granting Defendants' Motion for 
Summary Judgment and Denying Plaintiff s Motion for 
Summary Judgment. 
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APPENDIX A 

CP 30-35, Policy and Schedule 
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DUPLICATE 

.,' MEDICO LIFE 
INSURANCE COMPANY 

Omaha, Nebruke ." SfrJ:J: Company 

. Thi. polley if a legal co.,tnct. between yoU and UI .. .,EAD Y()ua POLICY CAREFULLY. 

The premium YOU. the; Insured, paid 'PU' this policy in force u' 0' the Policy Dllte. That date is showh in I.be 
Sl!hadqle. The ScheduJe fa att.achttd Iud ia a p&l·t or thit poli~. 

ALPHABBTlCAL GUIDB TO YOUR POLlCY 

Part 
Ba'l\l!fttl .. " , ',' ..................... ~ • Ot H, I 6, J 
DefinitioDB •••••••• ,. •.••••••••••••..•••• , 
BxceptloD! ...• , •.•..••••.••.•• , f ••••••• D, 
How To File A Claim ••.•.•••••••••••.•.•• K 
Maxlmnm ~e~efjta ....•• ' ..• , .. , •.•. ',' ... E 

P.rl 
Other ImpQ~t Pioviai.cms .....•...•.... ; ... M . 
Payment orCJaltllQ •••.•• , .................. L 
Pie.Exlstin, Conditions Limitation . , ...•...... C 
Renewa' Agreement. ' ........................ B 
Right To Return •••••••.• ~ ••••.••. 1 •••••• ' ••• A 

PART 'A PLEASilREAD 
SO·DAY RIGHT TO RETU~ 

Please readyourpol~, U'1ag aYe rwt aaUsfied, send il.bKk to US or to t.he epJnt .."ho,sold it Lo you within SO, 
clays after you recel~e it. W. will return fO~ mone;. Th.~ will mean your policy Willi never in force. 

l i 
: I 

i 

~ ! . 
; I .. , 
: I 

, , . 

I ' 
PART B RENBWAI:.o AGREIilMENT ~ 

At toOl _you pay the renewal premium thellm elFOG~ olll.he elate it fa clue Of dult ... the 31-clay IP'BCI! perilJd, r: i 
.... e cannot refuse tG renew your policy unleaa ...... do the lame to aU policies Gtthle form lasueel to persons ~youl' 
dUl (for example, ap) in yOUT eta, •. Your poDe, ItaYI in force du~nl ,.our·fI1lce:P~riod. NOilefuaal of renewal , . . 
~11J affect a claim exi.ting in a eoDfinemtnt period. ./ : 

We ten ohange yO\II' premium ont, ir We cIo the earn. ~ all policln orthis Corm bSlled 1.0 persona of your daM 
(£or e~ple, age) ill: y~ur st~t. and we will notify you in aelvance or the d'.1t" ~te. 

PARTe PIlE-EXISTING CONJ)I'l'IONS LIMITATION 

Conditions YO\l h~"e had ID the five yeaN before YCIIlr PolllS)' Date are NOT cOYerecl an til ycn:a policy nas been 
in force at Ie. eix mOllth8. ThJsapplies to any 1J\1W')' you l'C!CI!ived or a slckneal makin, itself known "" 
~le.lly treated .wlthin nve years before yout· Policy Dat.e. A skknesa makes itself known when it would 
cause 8 prodent. person &0 stek. medical advift or treatment. 

PARTD EXCEPTIONS 
W .. wlll NOT pay benetltl fo,.: 

(1) 1018 while &hi., coverap t, not in foreei 
. (2) suicide or attempted 8uic:id~; . 
(3) intet-tional, •• Itinntcted flVlJr)"j 
(4' ment,l 0)' nervO\18 di.order In the absence of orlanic brain diSease; Il.nd 
(5) 8ervicea for whicb no charge normally i& made.' . . ' 

i: 
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~ ~D AND INTERMEDIATE NU~SING POLIC!, I 
I. 
II 
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PARTE MAXIMUM BBNilFITS 

"'e' mu:imum benefit" W~ will pay dnring )'f\\\r iltetime aTe ,l\own ill th~ Sched'llle. After the maximum 
benefits have b,len paid, Iltur coverap en"'~ 

PART F DB~lnONS .' 
. . 

(1) "Ooftftneanfnt' Perinel" .tertl; wil:b the fi,·It· ('ull day )'Oa an) conflned in a covered CacUity and. either '. i I 
. nceiva benefit, undar this policy or would be qualified to receive b~eftts except for an 8lionnaCion ! I 
. period, Tt endR when you are Nt lemler confined in a covered facility, If YOll.a~ in a ~nfil\etllOt pmiod, a : . 

• (2) 

returh to the hospital for leas then thtet da,ys in a l'OW wiIlnot 1IW't. new confi"~maat pf!rlod. A ratom 
til the hospit:.d ~or thrte days ill A row or mor., however, wlllitart a new confinement period. 

" I • 

"Elimination Parindo, mMI1S the number of days fCJr whleh benefitlare eliminated. In eonSidtraUoo (or If. 
recl_d premimtl. The ellminat.ioll pfrlQd, ir any, stftrt, on tbl! dftto tht\t beneftts would othe~e begin 
and it i.ln effect fen' the number of days ahO'Nn on the Scl\edulo. Only une elimination period will be ap
plied to any OIl~ collfinCllftp.tlt peliod. 

(3) ''Home Cmaranement". tIl.aNl your continuous c;onfinemept while under the ""8\1161' eare and attendance 
of' .. ph".ician (AJ In your home or blaod rclative's IlOm. 01' (1)) in that part of a b~ital \lBed 8e "convales
cent D\' mL bome or self·c:.re.faeility, Vielta flllhf: doc:wr'lI office or hOllpita 1 for dlagnoai. 01· treatment do 
.not ~minate eDnfillem~t. 

'4) "Haapital" moaM a place li'ceneed or 1"eI:CJI1'1~ed 88 a hospital b1 Lhe MlJpropriat. autborlty otthe _to in 
whlcm It Ie located. It GOes NOT mean thaI, pal't or a hotP.ital or taat.itution which 19 licensed 01' ualld pl'in· 
cipallYII8 a contlnl .. d· (If e~te1Jded-c:ar.e facility. crtnveJeacellt nut'cng racUlty, DurainJ or reJt ho~e; or 

. home for "be aged, NO BEl'1EmS AU fA YABLE FOR. HOSP~TAL OONFINEMENT, , . 

(.&' "lnjuriP.s" mean Rocide~tClr bodily injuria •. 'rho)' must \'to HCltived whUe,Y'"lU.r poney i. in force. A1eo, d,ey 
must. result in IOISIJ i"depen.dent nl'tickn,,,,, and dther c:a\ltIe.tI, 

',6) "Sickoe." moat18 n IIleknen or ~1S83.lJe t.bat ftrst mantt'e.t8 itself men'., than 80 days fl~r your Pn11cy 
Date, . 

rn "Nllrelng .rlctUt.y" (UDder Par~ G or t.hl" polic~) n'eans a (adUty ur that plU'l or one wh Ich: (alii opetated 
pun".", tn la,!: (b) ia "'&led in providing, in Ilddition to room and board aCGommodatinaa, sklDed nut~ . 
JIlg cart' of ,ntermedillllle nllr .. ing car~ undar tbe SupervlMon of a. duly liG8lUled phyaic'aD; IPJprovtd.e!l eoJl .. 
tinuous 2'-hDllt .. ·dfty DW'IIing III!rvice by or under the aupN'Nion or a smduat. prof_lonaI rfstatertd. 
nurse £R,N. ) or licenaod prac:t\cal ntU'R, (L.P.N .lj :and' 4) mtlfl1tlli DR • daily medical NCOrd CJt' eflch pgtient: 

U ia NOT • place that 18 prlmarUy uita, Cur: QfI\; th~ c.me and treat.n\eont of mene.l di~e ... cs ur dUmrders, 
dml addietlnn at' alcohoUam: or c1l8toc1iaJ, or edttf!ltt.o"Q) enl·e. . 

(S) "Slcil1ed Nbtaing C:are" mealls dCt.jve nu,-iinrand/m' ,,,etn,,.tivp. l"habilitation .rvleet sfoven to treat an 
uneLahl~ h.lth cOMitiOIL TIuwe inUl'lt be a care plan for tbe putWnt'a recoy_,.,. which. is qarried Ol,Jt on a 
daUy bpi .. A phY1dc:ian mUst " ..... tlfy that you need .urh cal'V. 'J1'leGO .... rvices mUll!; medjcally require tbe 
eldThl uf' Uc.,naed or ct'nitt" teehnlc.,1 or pro_ional persoul,el pendinr Itabi)b.~jon, 

It ill NOO': Il1pportlvCt "erv'~ of a _,bUllied ~n.ditiftn: eaYe which Clan be.loarned and Ki.eD by un Ii· 
ceDlted 01' uncertifted med.iual perabnnel; l'o\J1ine h.:alth care lemeet: general maintenance; rGuUno ael
mlnistrariuu or on" or nnnp'Hc:ription d.rus': m: eeneral super,,',lon of routine daily 8ctiv~ttee, 

C9~ ''lDternledtate Nuraml Care" m!!aJll uUtIIi"'; care ordered by • pl1Y8iciall to tl'8lit a COV81"ed iDjury IJr 
sickness. Thi. ear. m.ust be "van, undft' the BUpel"ViPion. or a physician, by lie8lJKeel 01' eeriified nurm.ng 
pi!'I'S011nal. 11tes. IOrvtc. illeh.ld~, hat are nul. latted 1.0: active nur..:ing ~ nwinteaanc:e thea'.PY; a eat'1! 
plan 18S11 than. the level of stilled numnr care: Stl'pervial.)n of :1 8'..a.btlb:ed health OODdltloD; ot' 'en
vi"'n\'QOa~al comrofto in SUI:. the patient's saf'ety. A physidatlll1l1st c:ortlfY that ynu nted Buch care, It. 
does NOT t"elude sktned nw .. il:'l or cW1~ctial cal·e. 
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(10) "CU1Slodlal Care Fncility" meane a CaeiUl.)' ua' that par~ or one thllL regularly provides 1'ODl1\, board, alld 
'paneutal help il) f .. ding, dlu'inland'other essential dan, 1Mnr activit.ies, It musl. alve care to three Ul' 

more rOltdent. .. who, not uleding daily nurahll care, cannoL properly e3re tor them.lvaa duo to age, 't 

sicknelSll, dieDI, or ph:vstclll 01' menlal in1pah'tntnL, The roeillLy mu.at.be lfcenaed by the state In which it, t" 
• loaded In provide 8uch c\lAodiai CB1'e, 'the owner or admlnhtt.rator cannot be related to you by blood OJ' 

marriage, 

n 1) "Custodiol Cal'e" nle.hI that care usually «ivell to ,'esiclenl.a or a custodial eare Jacllitj who, n"t need in; 
dnily nursing CII~. C'unnot pro~erlr care for Lh.,nse)veB due to .,... alickness, dl"lease. or physil!al or men- ' ~'; 
La) irnpairmfnC, "" physiciBn muaL eeniFy that you need such cnre, 

«12) "Physician" m~An. 8 licensed pl'actitioner or the hoallng art. octin, within the RCOPO ofhfs/hcl' lic:enAC, 

(,13) "Selledulo", is attached to and is 8 parL of'tbis polity, 

(14) "You" m' "Your" meana thl! Insured named in the Schedule, 

PARTG SI<ILLED NURSING CAllE AND 
INTERM'EDIA TE NURSING CARE BtnNIPlTS 

To b. elifflblo to receive benen1.S under ParI. G(a) and Part G(b), your connneml!n~ mu. .... : 
" .. 

m be in a Nursing P'Dcl1lt.y; 
(2) be recommended by a phYHic:iani 
(3) start. within 14 days afler requiJ'ed hospital confinement or at. lC!uh t.hree dQ8 in ~ ''OWj and 
(4) be ror t.he continued' Lrelltment or lho condtt.ion(a, rOl' which ~O\l,~erti ~n t.he hospital. 

all) .. SKILLED NURSING CARE BENEFIT , " 
When 'you are confined and let SkiDed Nunnng Care, we will pay ~he boenent. shown in lbD' 
Schedule subject to any eliminat.ion period shown in the Schedule. The lJuudmum nUIl\ber of doys 
payable In a conhnement pel'lad and dwin, YDW' lir~ime Is .hOW11 in the Bcheck,le, 

, ,Every ao day. durinr thie Ume. Yam" phyaiciall must certify that Skilled Nursing Care la still 
needed. The phy.h:ian cannol. b, a proprietor or empl~yee of !.he Nureing 'aeiJI .. )', The directm' 01' 

adminllr.rator mast certiry you actu_,l)' receive thts level or COfe,', 
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Q(b) INTERMEDIATE NURSING CAllB BENEFIT r~ 
, When you are confined and le~ Intem.ediaLe NUrling Care, we will ,pay, the benefit shown III the i~i 

~ Schedule. Th. benefit we p.y will be aubject.1.O .Ill' elimination, period 8h~ in the Schedule fOl' II !-.'l 

, Ii, ,confinemenL perlod"The maximum numbel' of.m,1 payable in a.confinement period and d\lrin" 1"'. 
)lOur Jiletime ta .how.n ia the Schoclllle, " ' ',; 

f.i 
~. PART R CUSTODIAL CARE BENBm, ~,~ 

~ When )'Ou are confined in a Custodial Care 'acllity anel get. CUJtodial, Car •• we will pay the benont sho"n in n 
y the Schedule, The muimum numbe.' of days payable ;n a confinement period 1S ahown in the Schedule, Tho i:1 
~~~~ ~ 
~ (1) beRin immediatel, aft.,.' confinement in a Nursing Facllit.y ror which we paitl you SkUJed NUI'tling CRI'e i:; 
, or Intermediate Car. hen.a ... rOl' 20 or mons d. in a rOW; and ' ' ' ~ \ 
1~1 un b. foe' the continur.d treatment of I;h. conditione.) for which you wore in C.hc Nuratnr Flu:i1ity, :', 

f,l PART I HOME COrmNEI1E~ B.,FIT i,~ 
h 1': 

, ,~ When you are confined at, han18 immecli~ly after a hospital stay orot lem;t ~hre. da)", in II. l'OW, w, will pD), i"~ '--..j you the bfment .hoWl'lln the SchedUle, We will pay LIP to Lhe IfIlmc nunlbeI'OCda,.. Q.YOU1' prinr hospital sLoy, H 
f ML.13&SW ' ~1J' rd 
Jt,...,...,.,~-.... ,.---. .,.~ .. ~;..!'7I"':'.' • ..,..~~ .... ~ .... ".. .. - ... p ......... ~ ......... J ... -~- .. - .• ~, .... '-- eo ···~~ .... f! ..... -.~T·.,. ... ~~; .... ".,; ... -•••••.... ', ..... #.i·'~'.w . .,;~ •••. ,: ...... , .•. ~ ........... "" .. \",:."""~~"_"'--I"~"".,.-, ..; •.....•..•.. I" ..... '!.I •••• ;I-'« .... '-" .• :-."' •••••• .,.: ......... :0 ........ :' ....... ',',' 
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~ When you go direetly from a bOlldtal to • Nunsing Fac:\Uly and are tben lnJmidiatf\Y hOIl\f collfift.d, w~ wm ~ 
~ .. : pay up to the Rumber or c11118 88 yoar combIned stay., r~ 

~:: The maxhllU,m number elr days payable in a confintmenl perlud will not. ~xr('od 80, A bene-Ilt for h('l"u~ tflnn,Il(, ~ 
:~~ mint will not h. PAid if w. pay benefitl \1nde-r Custodial Ca~ ror th~ same cnnfintnu·nl Jlf!rllld, ~; 
'f' ('j ~ ~ 

:" PART J AMBULANCE BENEFIT ,; 
'.i . ~ 
" . 
,t~ When.rou need a lil!,,,,sN. am.bulance servtte to or B'om a hoepitel wherE! you are cnnnned tiM a reAld.mt bet' Pb- ~,~ 
~ i tieDf, w. will PRY the IImb\llance benefit shown in the Schedu'e, Our paym~nt. win be limiltd I" on.,- such ~~ 

beneftt durins any ~nci conftMme,,~ period. f1 ~: 
" 
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PABT K ' . .. HOW TO FILE A CLAIM ~ 
(1) Notice of Claim: Yuu muat give- us wr\~tvn notice of a claim within !to days (80 days \n MiJ..CliR$ippi: 60 ~. 

daJ8ln Kentuck.y; 6 mont-he in Montanal aftel' )01'1' Rtal'W 0" all Boon .. you can, You may give the notice I'~ 
.~ 

or you mny have lIOmeone do it ('01' you. The nut.1co should KiYe yO\'T I\lUnet Qnd polky nun,bto", Notice ~.:i 
should ,be mailed 1.0 nur Home 0011:0 in OmAha, Nebra,ka, M' tn one or U\ll' agentat, "I 

(2l Claim 'onn81 When w~ 'I'ec:.ivt 101'" notice, WI will :tend you forml:S (I>I' filiut: proof uriMS, If thelf! rnrtl1~ 
are not •• nt to you in 16 da~lI. yQ\1 will h .... ve met the proof onnes ru\l' "'low Ir, In 90 dRYS antAl' I ht' IcIM 
he~an. you ""ve "IS p wrmQn e\.r.\lemtnt of what happenecl, 

(31 Proof of Lo.8: You mus.t givft tis written PI'Qof of your lOllS in 90 dRY, or as 10011 118101l elln. 8llt, pruuf 
must be furnished wlthln US months nftedoRs began. except in the abtenee "I' lela' capacity, 

PART 1. PAYMENT OF CLAIMS 

All benetit. will he pald as IKIOn 48 we receive prOf''' of'loSs, 

The Ix!net'it (If ony) for lOllS or yOllr life will ~ paid tf) the beneficiary, Othel')asae" wl1l be paid ttl 1(\\1. If M 
beneficial., is norned, the benelU will be pa)'tlble to ymlr estate. Any other u(.'tl'Ued benefits lll\paid 'l your 
doath ",ay. l't lml' option, be paid either to the beneOcillI'Y or to your cltate. 

It tDy benefit ill payable to your est.ata,lo a minor, ur to any person not able to give D valid relelVle, we m(,y pay 
up to $1,000.00 to Bny perslm we find entitled to the payment. Any payment we nlllke!' in good t:tith will fully 
dilcharce US to th, ~xtent of the payment. , " 

PABTM POLICY PROVISIONS 

(1) Entire Contract; Chang",: Thhs policy, with any attachment. Ct.nd tbe copy nr your apPUcRtian, ir "I
tached),l .. t'he entire t!ontrllet oftnauranev, No ng.nt nlay ehanRe it in any way, Only fin Oml.-tl' nt'nurs 
ca" approve 11 chanse. Thul tha~~ mWit be lIhnYI'n in th~ policy, 

(2) Time Limit on Certain DetenAetSS Aft",. two yval'1l ~m the PoUcy Datc, no miBIlLfttemelltB. except 
fraudulent mi,.tal.elUente in tlu, applicAtion for the poliey, CIIn be used to void "he policy or 10 deany l\ 

clainl fIR" loss incurred or disability commencing after t-hft ex~rati~n ohach two-yea" pel·lod. 

No claim tOl' '~8 that st~ mOl" the.n abc manU", aftOT the Polity Oat. can be reduef!d "I' denied on 1 he 
IfOUftds that a condiLion not excluded frum cover.1t! ext!lttd prior to the Pulicy Oatto, 

(8) Grace Period: Your premium m",t be paid ('n or ~rorc: the date it I, dlle or durin.: the 3J-dfty ,,'fBCe 
perl~J...'!G~!~.lo'iiCYour policy .t:aYfl_,!,!1,_f~~~~ dll~i~~ your I!rar. period, Yo'!.,~I~_".Y!!.l!!!4l YUIIT ",~:IC; 
peMDd unTe .. Your pOne)' jim n~ed, We, wllIsenCf you notice or llfmrenewul ut lin!It 30 d:t.vs 

1ief'ott your premium ia dUll, -

"., 

~ I,' 
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14' 'Relnstptement: ¥wr PCJI~111ap:!e if)'ou do .nat..pay YOPJr ~.!!l~m ~e!~:!,~~~·n~".9fthl1 £l'iIC!! pftl'lnd,_ ~'! 
U we later G"ept. a pnrmhlm Rnd do not require an application rOY' rein5tlltrltlent, lhat PGyment will put ilj 

thi, pOlley back In ("rce. Ir w~ require on appllca.tlon for rein8tatem~nt. this pt»Uc:y will 'Ie 'put bt\ck In I:':! 
,\ 

rnrce wh,," we appl'Uve it. It'we tuil t~ lWtif'y you or dlsapI'royn' \vithin 46 dUYIt or the Mll' nf npplic:\tlol\, '" 
ynur ~ollcy will be pllt hllck in ~ on thllt 46th dRY, ' ~"l 

.:.~ 

MI~W .... J~4 
., , ' 
I' 

; , "','.,t: ._, .... '.'v.! •• f 

ce 33 



04/07/2009 16:35 2064414363 KECLKER & SWERK PAGE 10/16 

Ynur reh'Itt.nLud polk'Y will CfJver onl, Ion d\U! to "cclden~al il\iury "hat. beginll after the date your polley 
Wl\!1 put in fnn:e. Als .. , it. will ClWel' Imly 10118 duft 1.0 slclcneu that. begins more than ten days an.r the date 
t.he polity wn. Pltl bnek in fnrce. 

In an other respects, 'OU and we will have the ume rights uncler ",Is pDlicy that VIe had before i~ lapRed 
. unl~ there art special condiUona t.hat apply to the relnstalement.lfthere are, they will be 8I'IdOl'fled on 
ur attacbed t.D the poliey. The premium we 8C'I!ept to reinstate thi, policy may be used for .. period lor 
which premtum~ ha~ not been paid. B\lt. It will not b. u80d fen- any period mn1'. lhan GO days before the 
relMlalomoni daLe. 

(8) Physical EXAmination: We. at. our oxpenso, can have- yol.l examined a. often ." needed wh 11. I) c:IClim is 
pending. 

(8) Lesot Aetlon: You can't bl'lng D le,al action ~ recover under yOUl' poliey rot' at 10ust 60 days af\4n' ,You 
have "iven ua wrlUen proof of loss. You can't atart such an ·action mon, lban t.hree yeam (live years in 
Kansal) al\er the date written proor oC lOllS is required. 

(7) Change of Beneficlary; Aaallfnment.: Only YOlt have the right to change the beneficilllY, This "iSM is 
yours "nlees YOll make a ~neficil\1'Y delisn:lt.ion that. may not. be changed. Con6llnt ort.he beft~f'iciFary is 
not required tft "'ab n cha"le in this poticy. Also. 8\14:1'1 cCtnaent is not l'equh"ed t.o 8uI1'endot'l"iK ,",licy 01' 

. Lo .ssiNn .. he "enema. 

(S) Mf&&iateDlent of Age: If your aare hal been mi8Rt:lted, Uw amount payable wl\t be thl\t which the 
premium 1Ifoold have bought at tlte C:DrrecL age. . 

(9) Intoxicants aDd Nnrcottea: We will not be liable rot"loe sustained beccl\tse of yO\\\' being tYltoxicated. 
Nor wilt fie be liable rot'lass .uat.ained because of your being undet· the tnnu~net of a nal·cutie. This prayi. 
sion \flU not apply l~ noreot.ic' Biven on the adviee of 4 physician. . 

(10) II1Cfnl Occupation: We '11m not. he n~ble fot' any '0111 to which ft ennl.rim.tUnlf C:"UAe. \vILo; )'nlilf cnnu"ls. 
IIiDn or til' alLempL t.o conunit Q relony. Nor will we be liable tor uny In.s Lo which n contrihutinG CDUSt: waH 

. YOUI' beinR enpged in 8n mOlal occupation. 

(1l) Oll,erlnSlll'l'InCe With Us: You may have only one polley like·thili oneaL anyone tima,ltyoullR'AI mnrt~ 
than on~ sueh pnliey. the one YO\\, your beneficiary OJ' your est.ote seleets will !'emain in force. We will 
reLurn all pl"C!miulUs paid for ,,11 other Huch policie •. 

(12) Term of Coverage: Your COV~t'8p .tarts on the PoUey Date al12 o'clock noon standard tlDae wbere you 
li"o. [t enck "I: 12 o'clock noon on t.ho same standard time on the rtrst renewal date. Eaeh time you renew 
YDur policy, the new ternl belina when the old t,e"m ends. . 

(13) Oonformit~ With 8ta~ St:.ltutes: 'I'be pntvishma of the poUey must c:ontol'''' with th~ l"\\111 Dfflllt fltate in 
which ynll "v,lde on tl\e PoliC)' Date. 1f any dn noi, t.hill cluullt! umendillhem 1.11) thot. they do CllnrDrm. 

This policy t, signed tn our bebaUby uur President and Secrutary. 

1° " 
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'MEDICOTM LIFE INSURANCE COMPANY 
1515 SOUTH 75TH STREET 

OMAHA, NE 68124 

DUPLICATE 
SCHEDULE 

POLICY RO. - 0878225 POLICY TYPE - 33SS 

I RSUlID - EVELYN I BUSHNELL' 
XL F BUSIINELL 
PO BOX 14S0 
ISSAQUAH WA 98027-0059 

POLICY DATE........... . 10/09/1986 
------- lENEWAL'PISKIUKS -----
6o-DAY.............. $124.50 
SEKI-ANNUAL......... $373.50 
ANNUAL.............. $684.30 

'POLICY 1.IFETIME KAXlKUK BENEFITS.. •• ........................ $190,000.00 

LIFETIKE KAXIKUK BENEFIT DATS PAYABLE 
SkILLED NURSING CAllE •••••••••••••••••••• ·•••••••••••••••• %190 
INTEIKEDIAIE NURSING ••••••••• ' •••••••••••••••••••• ~. • • • • • 360 

EtIKIRATION PEltOD FOI ANY ONE 
CONFINEKENT PERIOD •••••••••••••••••• , ••••••••••••••••••• 

SKILLED NURSING CARE DAILY BENEFIT 
FIIST 20 DAYS IN A CORFINEMERT PERIOD ••••••••••.•.•••••• 
21ST DAY UP TO 101ST DAT •••••.••••••••••••••••••••••••••• 
101ST ~y tHRU 221DTH DAy ••••••••••••••.•••••••••••••••• 

INTElKEDIATE NUlSING CAlE DAILY BENEFIT 
FIRST PAYABLE DAY IN A CONFINEKERT PJlUOD THR.U 180 DAYS. 
18lSr THRU 360TH PAYABLE DAy •••••••••••••••••••••••••••• 

CUSTODIAL CARE DA~tY BENEFIT ••••••••••••••••••••••••••••••• 
KAXlKUK DAYS PER CONFINIKENT PElIOD •••••••••••.••••••••• 

HOKE CONPIM£KENT DAILY BENEPiT ••••••••••••••••••••••••••••• 

AtIIULARCE BENEPIT •••••••••••••••••••••••••••••••• ,. ••••••••• 

POLICY 33", PLAN 3 OPTION B 

20 DAYS· 

$.00 
$40.00 
$80.00 

$20.00 
$40.00 

$IS.00 
180 

$15.00 

$25.00 

PAGE 11/1!) 
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" 

.. 

~-:... - -- --.... 
MEDICO" GROUP 

Mtdlca- _,a"ct Compan, • Medler ute Insul'ClftaCompa", 

W,sa R.. 8ushne11 
%Lf8"shM I 
Po8 .. 14S0 
....... WAfI027 

Dear .... BusU.JI; 

COPY 
Po6ey 'Nu"'-': 07122$ 

In onIertbrbenelb ... .,. pR)¥iIW __ tills poley. ClCIIIiD~""" k .... 
BIIed an .. iItonaaicIanc:eivld .. LIke Vuo~ iI baa ............ 
... polo, reqainaaentI r.ve DOt beeD met ftIr dallllliD8...,. ~ ,au llavo been 
ned .... 02-244007. 'hue Iet._, moment_ exp1aiIlUi.cIIiIM 
det.ermlDltion. 

..................... IkiIIed .................. bepa,"*' ...... t.br: 

...... __ lb1IcnwiDaCDldiliGfll: 

1.) Be ill 1.1III'Si1l1 Wit)'; 
2.) Be ftICIOIIUIIeIId by .. P1lP~ . 
J.) s.twitbiD 14." ..... n.q __ 1IoIpiIII codllCRlClll oft! .. 3 ""'''a 

rev. 
... ) Be bdtoeoati ............ ofthecoadiliGIII fbr which they were i .. tile 

hoIpiIII. 
, , 

1IIIfIII_lhedGClI I ............ t.b v.GatdenI.,au wn ... • .... 
dinIcdJ ill ........ WIity &om". .... !lace,. ... _11M. prior 
hOl)lltdudan far .. , ... J .Won: J'U' _it IlWo Lake VueGerd~ tile policy 
....................... beNfttsCQIIOl be pnwi'''''' tldl time. 

AI-. p1_bo ....... 1fJI6 ............ ...,liilf ..... 0300l.07 ........ 
noel •• rae." pIUIiaa hill,. , 

" 

Protecting Your Future Today· 
.,siss..,.s.. • a...IIC. •• 'M. ,.,,,,, ........... , ..... _.. t_ 

Repro~uced lMge for Policy 0878225, 8USHNBLL, ella Humber 990003 



~-- -- --- cOpy 
MEDICO'" GR.OUP 

Medler '1II1" .. nce Co""., • Medw Ulf Insurance Compcrny 

.' 

Protecting Your Future Todcry· 
!Jr ........... 9n!h.Nltmf.,.,..,r .... ,.",..... giJ"daaM 

Rep~oduoed Ina" foC-PolLcy OB782~5. BUSHNELL, Claim Runbar 910003 
10/24/200' .a,... 128 

Reproduced Image for Policy 0878225. BUSHNELL, Claim Number--'" .. -
12/17/'l007 
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The Honorable Jolm Edick 
Date: June 4, 2009 

Time: 9:00a.m. 

SUPERIOR COURT OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

EVELYN·R BUSHNELL, individually, and 
LEROY F~ BUSHNELL, individually,.as 
attorney in fact, and as guardian ad litem for 
EVELYN R. BUSHNELL, 

Plaintiff, 

v. 

MEDICO INSURANCE COMPANY, a 
Nebraska Corporation, and MEDICO LIFE 
INSURANCE COMPANY, a Nebraska 
Corporation, . 
.. _--_.-. .. -_ ........ _ ........... --.... --- ....... -.~- "" .. 

Defendants. 

) . 
) . 
) No. 07-2-38744-7SEA .L_' . 
) 1>~k f' J (). (V~ 
) ORDER GRANTING P&'tRffIf'FS 
)MOTIONFORNB~SUMMARY • 
)- JUDGMENT AND DENYING '(71~~\ii4H: 
) W!}lfl) IT;5t£~5@)-~MFOR 
) SUMMARY JUDGMENT . 
) 
) [~:QPo:reDJ ) . . 

) 
) 
) 

THIS MA TIER having come before the Court on Plaintiff's Motion for Summary 

Judgment and Defendants' Motion for Summary Judgment, and having reviewed the 

following pleadings: 

1. Plaintiff's Motion for Summary Judgment; 

2. Declaration of Randall C. Johnson in Support of Plaintiff's Motion for Summary 

Judgment and attachments thereto; 

3. Defendants Response and Counter Motion for Summary Judgment; 

~~d~' 
ORDER GRANTING FfiAltfifIN'S MOTION F()R 

SUMMAR~y 
BADGLEY - MULLINS 

LAW a.qu. PLLC 

Columbia enter 
70 I Fifth Avenue, Suite 47S0 

Sealll., WashiDltoD 91104 C f3h:r 
Tel.ph •• : (1061 n 1.6,.6 

'n: (1061 U 1.".6 
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9 

10 
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13 

14 

15 
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23 

24 

25 

26 

4. Declaration of Donald K. Lawler and attachments thereto; 

5. Defendants' Motion for Summary Judgment; 

6. Defendants' Opposition to Plaintiff's Motion for Summary Judgment; 

7. - Declaration of Celeste T. Stokes in Support of Defendants' Opposition to 

Plahitifi"s Motion for Summary Judgment and attaclunents thereto; 

8. Declaration of Donald Lawler and attachments thereto; 

9 .. Defendants' Supplemental Opposition to Plaintiff's Motion for Summary 

. Judgment; 

10. Supplemental Declaration of Doriald Lawler and ."attachments thereto;' 

11. Declaration of Counsel Supporting Defendants' Supplemental Opposition to 

. Summary Judgment and attachments thereto, and 

12. Plaintiffs' Response in Opposition to Defendants' Motion for Summary 

Judgment. 

The Court having beard oral arguments,and having reviewed the files and pleadings 
... __ ...... _-_ ..... -.--. . " ~~ 

herein, it is hereby ORDERED that Dtalmtft's Motion for ~ Summary Judgment is 
~l~",.~ f+s 

GRANTED and Q:f:uie Ib" e EAt Motion for Summary Judgment is DENIED. 

It is further ORDERED, ADruDGED, and DECREED that: { C 
1. The hospital s: ~ent found in Ms. BushneU's policy rid and 

Ms. Bushnell is ttitled to coverage asw. oflaw. 

2. Medico's denial of coverage was.,easonable anK bad faith,.and in 

3. ~I"=:~'l!~~:.l'''.,( urtJ. P~d..'c.c.. fY 
~~ 

ORDER. GRANTING l!LI%II fTIFFS MOTION FOR 
SUMMARY JUDGMENT - 2 

BADGLEY"" MULLINS 
LAW GRout PLLC 

Columbia Center 
101 Fifth Avenu •• Suite 4150 
S •• ttl., Washington 91104 
Tet.pho ... : (l06) 621."66 c. . ./l.? I ~ 

F .. : (l06) 62t·'616 , V k1.o 



( . ',--

1 3.<'--> .plainti~ls gtamM a tfeblmg ofttamages proven at ttiat pwswmt t6 RCW 

2 '2f8.30.01S.-

3 

4 

5 

6 

7 

8 

4.-,-:pP1lmmn·I..tltiiffff-·0:.:1S'1:gtrr.aIR1ttl~~i-fflea~ye~torfifiJllee'1lan:smutnppomntt1'tiVivee-ddecm:tararaCltitiu01ttri amnme~s:titinll1g~ton~ree~eSr.tlfcoJrrlla~·-1 

9 

10 

11 

leaswmblelless hearing. 

/11J' 
Done in open Court this L day of June, 2009. 

Presented By: 

12 ~2 
13 Randall C. Johnson, WSBA # 24556 

Mark K. Davis WSBA # 38713 
14 Attorneys for Plaintiff Leroy Bushnell 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

26 

~ 
~ t2<.t~Se.t' I &.A ~ 1\ flt--G 4ii l' 
~~1:t Q-bo~s ~ (,..J~'&lT-~ \UW 

~A'I.~I 
ORDER GRANTING Pf:AI:NTII'M MOTION FOR 
SUMMARY JUDGMENT - 3 

BADGLEY"" MULLINS 
LAW Oa01lr PLLC 

Cohnllllia Center 
101 Fink Avellu., Suite 4750 

Seattle. Washi",toll 98104 (. .. ('. oJ" "q' 
Tel.ph •• : (20', 6:l1.6S66 .. 

Fax: 110" '11 .'.1' 


