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Statemznt O0f Facts

On Decemnber 10, 2008, thes Acting Chief Judge det=zrainad
that Vu's coantention and the Stats's conczssion that the 156
noath sentencz for Vu's conviction for assault of a child
axczedad the applicablzs 120 noath statutory maxinum 3eatzanca
for that offansz, and refarred the petitioa to a pan=2l of judg=s
advisiang the pan=2l that a decision oa that single issu=z should
b2 granted.

Thz Acting Chi=f Judgz also rejectad Vu's othsr c¢claiams
spacifically the clain that the trial court did not abusz its
discretion in d=2nying his requast to proc=22d pro se.

On=2 of the Court's r=asoning is that "Vu has failad how=avar
to show that this Court's decision r2jescting that claim was
erronsous, or that the interest of justic2 raquire relitigatiag
this issua."

And that his attznpt to me=2t this burdzn in his reply brizf

com2s to late as thz Stata has not had th= opportunity to

raspond to these argunzants.
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I conteand that since the Supreme Court has not had an
opportunity to rule on thess issuess so that I may =xhaust all
State Court avenues bafore seeking fedz2ral habeas review, I
now rasubmit the unexhausted issues.

A. Issu2s Praszata2d For Raview
1. Whether the trial <court err=d din failing to substitut=
counsel based on whathar an irreconcilable conflict =zxisted.
2. Whather the Court abused its discretion ian not grantiag
a continuance before the jury was dimpansled when I requestad
that I be allowed to procezad pro s= dus to couns=ls failure
to dinform m=2 on importaat aspects of =y case, and failed to
present =2vidzunce and witnesses that I had identified as»crucial
to my case.

Argument I.

I contazad that the Court should allow me to rz2arguz 1y
issues becauss in the past two decadas, the Unitad Stat-=s
Supremz Court with the resc2at concurrencz of Congress in thsz
Anti-Terrorism and Effective Desath P=2nalty Act of 1996, has
eractad 2laborate procedural obstacles to faderal habzas corpus
raview.

Most particularly, the Court and Coungress have replaced
the dzlibaratz bypass rulss of Fay V. Noia, 372 U.S. 391(1963),
for l=gal claias and Townsend v. Sain, 372 U.S. 293(1968) for
avidence supporting those claims with a more rastrictive
procedural default doctrine barring clains not "properly" raised
in State Court's specifically as federal constitutional claiams.
See 2.g., Bloyer v. Peters, 5 F.3d 1093(7th Cir. 1993).

Additionally, in section 2254(b) Congress has clearly stated
its intent and policy objz2ctives, in the interest of comnity,
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that Appellaat Vu must first presesat all fedaral constitutional
claims to the State Court and wait their resvisw by thz State
highast Court ian that Statas. S22 =2.g., Ros2 v. Lundy, 455 U.S.
509, 515(1982).

Argun=nt II.

In determining whather a trial court erred in failiang to
substituta counsel bassd on whether aamn irreconcilable conflict
axist, the Court =nust first det=rains (1) the ext=2at of the
conflict, (2) the ad=quacy of the inquiry, and (3) the
timeliness of the request. Se=2 U.S. V. Moore, 159 F.3d 1154,
1158-59, n.3(9th Cir. 1998).

1. The extent of the conflict.

In the diastant case, the trial court did naot iuaquire
carefully into the ext2ant of ths conflict that 1lad to a
brzakdown of the relationship bz2tween my attoraey aand mne froan
irreconcilabla diffesrences, and the refusal to substitute
counszl, or allow me to proceed pro se with standby counsel
or grant a countinuancz 30 that I could have preparaed a dsfesnse,
deniad 12 my Sixth Ameadament right to effective assistance
of counsel, right to self reprasentation and my 5th Amendneat
right to Duz Process.

2. The adequacy of the inquiry.

B=2fore a Court can =agage iana a mezasurad exa2rciss of
discr=tion, it must first conduct an inquiry ad=squate to create
a significant basis for reachiang an informed decision. Sce
e.g., D'Amore, 56 F.3d 1202, 1205(9th Cir. 1995), U.S. v.
Gonzales, 113 F.3d 1026, 1029(9th Cir. 1997).

The problem faced by a defandaat who has an dirrecoacilable
conflict aad distrusts his attorney 1is solved by thz trial
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courts inquiry into the defendants subjective feasons for his
conflict and his distrust. S=e U.S. v. McXenna, 327 F.3d 830(9th
Cir. 2003).

A penstrating and comprehensive examination by the trial
court would have served as a basis of whethesr differsnt counsel
nzeded to be appointed or standby counsel, or a continuanc=z
was neaded to prepare nyself to proceed pro se. Sz2 State v.
Lopez, 79 Wn.App. 756-758(1997), Gonzales, 113 F.3d at 1205.

I adamantly contead that this inquify was axtreamzly
important, where I went to trial with an attorney whom I had
no faith in, would not communicatz with, aand thz relatioaship
was full of quarrels, and I was stuck with a choice of eithef
coantinuing with appointed counszl or appearing unpraparad to
procead pro se. See =2.g., State v. Stat=n, 60 Wn.App. 163,
rav. d=a. 117 Wn.2d 1011(1991).

3. Timeliness of request.

In D'Amore, 56 F.3d at 1206, the Ninth Circuit Court of
Appeals, in evaluating the timeliness of a request for
substitution of counsel determined "that it wﬁs timely even

1"

on the eve of the hesaring. See also Moore, 159 F.3d 1154(9th
Cir. 1998), U.S. v. Wadworth, 830 F.2d 1500(9th Cir. 1987).

So I strongly contand, that I was well within =y rights
when I rasquestzad substitution of counsel or staandby counsel,
or a continuance to properly prapare myself.

Argumneat IIT.

In Avila v. Roe, 298 F.3d 750(9th Cir. 2002), the Court
of Appz2als for the Niath Circuit, in a unaninous descision had
3 case factually similar as mine, wh2re appellee Avila movad

to substitute counsel on the day of trial but prior to jury
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selaction, on the ground that counsel was dilatory in pursuing

Avila's case.

—
=
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trial Court ianterprated Avila's statements as a Faretta
requa2st but desunied thas ra2quast as untiﬁely.

The trial Court r=zasouned that the jury "is waiting to come
in, and....I'm not going to delay the trial." Thes trial
procazded on schadule and Avila was convicted.

Availa than appealad through ths state courts arguing that
the trial court =2rr=d ian d=nying his Faretta r=quest and argued
that thz2 request was not made for the purposz of delay.

The state appellatz courts concludad that Avila's raquas
for s21f r=presantation was wuatimely and theraforz it was
proparly deni=d by the2 trial court.

Avila filed a petition for writ of habzas corpus, and the
U.S. District Court granted Avila's habsas petition and tha
statz timely filsd a notice of appzal.

The Ninth Circuit Court of Appeals, held in a wunanimnous
dacision that "ths Sixth Amendm=at to the United States
constitution guarantz2s3 a criminal defendant thes right to self
repraszantation." Faratta, 422 U.S. at 819-820, 95 S.Ct. at
819820, 95 S.CT. 2525.

Detarmining that a Faretta raquest is tim=2ly if madz before
the jury impan=lmnent, "unless it is shown bz a tactic to s=acure
"d2lay." Fritz v. Spalding, 682 F.2d 782, 784(9th Cir. 1982),

Moore v Calderon, 108 F.3d 261, 264(9th Cir. 1997).
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Her= as in Avila, Appellant's rzaquast to procesed pro
was not madz for the purpose to delaying th=2 proceadings.
And I also contend that the trial court errad when it failed

to 2xamina the irrecoancilable difference that existad and fail=ad
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to examinz on the rzcord the effect if any, that any delay
would have had on the procesedings if I would havzs been givaa
time to prepare my defznse pro se.

Tharefora I adamantly <contend that this Court should
consider the persuasives reasoning applizad in Avila, aand also
d2taraianz as thz Niath Circuit Court of Appzals, that =y Sixth
Anendnent rights to self represzsntation wa2re violatad and grant
ne a asw t;ial and or aan evidantiary heariang where I can
introduce substantial material evidencs to show that my requeast
was not made for the purpose of dzlay.

Conclusion

Wherefore, the Appellant Viet Vu, humbly and resp=zctfully
rzquest that this Court grants ny statzment of additional
grounds on the merits and or in the alternativa to remaand to
tha Suparior Court for resentesncing or a raferenczs hearing
so that I may develop the record and place matesrial esvid=ance
to the Court showing that my Faretta request was not mnade as

a de2laying tactic.

Dat=d this é%() day ojsi;iy,,
Respectfully Submitted :
Viet Vu

Stafford Cre=2k Corractioaal Center
191 Constantine Way
Abardeea, Wa. 98520
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