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I. Assignments Of Error

A. Assignment Of Error No. 1

Ordering the parties to sign documentation necessary to change the
name of the child of the parties from Pennington Laughlin to Laughlin

Pennington.
Issues pertaining to assignment of error:

a) The only authority of a child’s name change is through a
proceeding under RCW 4.24.130.

b) There was no evidence presented nor argument made that the
name change is in Katelin’s best interests.

B. Assignment Of Error No. 2
Ordering joint decision making authority over parenting issues to
go into effect one year after entry of the parenting plan.

a) Since there should have been a finding of willful abandonment
for a substantial period of time or substantial refusal to perform
parenting functions (RCW 26.09.191 (1)).

b) Where there should have been a finding of neglect of
substantial non performance of parenting functions (RCW
26.09.191)).

¢) Where limitations were found to exist, RCW 26.09.187 (2) (¢)
(i) by virtue of which an award of joint decision making is an
abuse of discretion.

d) Where there was no evidence of participation in decisions

pertaining to Katelin or that the parents have an ability to
cooperate under RCW 26.09.187 (2) and (c) (2) and (3).
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e) Where the award of joint decision making to go into effect in
the future is based on a speculative hope of mutual parental
cooperation.

C. Assignment Of Error No. 3

The court has no authority to impose joint decision making as to

extracurricular activities, choice of daycare provider, body tattoos,
military services or marriage prior to age 18, absent agreement by the
parties.

D. Assignment Of Error No. 4

Failing to compensate Ms. Laughlin through the entry of a

monetary judgment:

a) For failing to treat Mr. Pennington’s use of the 2007 and 2008
tax refunds as predispositions of property with a compensating

award to Ms. Laughlin.

b) By failing to award Ms. Laughlin a judgment for $5,000 for
home improvements.

E. Assignment Of Error No. 5 — Deviating From The
Standard Calculation Of Child Support
a) Failing to utilize the property standard calculation to determine

the transfer payment of child support.

b) Where the deviation was based upon a new post trial allegation
of unreported tutoring income not supported by any evidence.



IL. Statement Of The Case
The parties were married on September 16, 2007, and physically
separated when Ms. Laughlin left the family home in May of 2008 (RP
103 and 104). She was pregnant at the time with their only child (CP
375).
A. Parenting Issues
On July 1, 2008, Katelin Anne Pennington Laughlin was born
(Exhibit 116). About six weeks after her birth, through counsel, Mr.
Pennington asked about the baby and indicated that he would not seek any
contact with the baby of any kind until Ms. Laughlin was ready for it, to
which Ms. Laughlin, responded on August 19™, 2008:
“As to the baby, we have never taken the position
that visitation between your client and their child
should only begin when my client is ready...
...the baby was born on July 1 and is doing well”
(Exhibit 116).
Mr. Pennington did not seek any sort of contact with the child until
trial some 16 months later (RP 698, RP 747).
Family Court Services caseworker Debra Hunter issued her final

parenting plan evaluation and recommendations on November 3, 2009

(Exhibit 25). She decided to have psychological evaluations performed of
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both parents by Dr. Marsha Hedrick (Trial Exhibit 25). As part of its
findings the court adopted by reference the observations of the parties
expressed by both Dr. Hedrick and Ms. Hunter (CP 372).

Both experts observed that Ms. Laughlin failed to see ambiguity in
behavior that could be interpreted a number of different ways, and that this
propensity could result in abusive use of conflict (Exhibit 25 and 129). As
part of its findings, the court noted the following to be abusive use of
conflict that warranted therapy: that at a hearing in August 2008, between
Mr. Pennington and his ex wife, Valerie Fox, Ms Laughlin who was
subpoenaed (Exhibit 108) but not allowed to testify, told Ms. Fox’s lawyer
that their daughter Grace was in danger (Exhibit 91). She told Dr. Hedrick
in August of 2009, that she knew that a man who looked like her husband
and asked about her while she was having her hair done, although
surveillance proved the man not to be her husband. She suspected her
husband of a third party violation of her protection order (Exhibit 21 and
RP 564).

The court effectively made a similar finding as to Mr. Pennington.
Although the court did not find a history of acts of domestic violence, it

did find his behavior towards her “concerning, even alarming” (CP 373).
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Another example of his abusive use of conflict during the
separation also involved his daughter Grace. Notwithstanding his stated
opposition to abortion as being so profound that he described it as one of
only two issues that “pulls at my heart and soul” (CP 36), he directly
involved Grace by having her attend a political campaign rally in 2009
directed against Ms. Laughin, in support of a candidate who was pro
abortion (RP 274, 276, 505 and 506). Ms. Laughlin, who he had Grace
refer to as “mother” (Exhibit 25), was present at the rally (RP 275).

Both Dr. Hedrick and Debra Hunter observed that Mr. Pennington
is prone to excessive rigidity and need for control; lack of awareness of
how his anger impacts those on the receiving end of that anger (Exhibit
129); has no empathy “for adults or children” and that he uses anger as a
tool of manipulation (RP 377).

During her home visit Ms. Hunter observed him manipulating and
distorting information (Exhibit 25), coaching his daughter Grace to
express negative things about Ms. Laughlin. She observed that he
minimizes his behavior (RP 333), that both parties paint each other as the
bad guy (RP 381) and concluded that there was a great likelihood of future

conflict (RP 349, 352 and 432).
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Thus, the court agreed that “the big issue is the conflict between
the parents” (RP 401). It entered a finding that with each party’s need for
validation and marshalling the aid of others, “this will be very problematic
to developing co-parenting sufficiently functional to work for Katelin”
(CP 373).

Nevertheless the court ordered joint decision making to go into
effect one year from entry of its final parenting plan, with Mr. Pennington
to attend a state certified domestic violence treatment (not batterers
treatment), for Ms. Laughlin to be in therapy as well, and appointed a case
manager with the hope that the parents would achieve an ability to co-
parent in the future. It even expanded the issues that would require joint
agreement of the parties beyond education and health care issues to
include among other issues the choice of day care provider, and even
“driving privileges” (CP 393).

The court also ordered the last name of the child to be changed on
her birth certificate. There was no evidence presented as to why doing so
would serve the best interest of the child. There was no finding in this

regard.
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B. Property Issues
1. Predisposition Of $24,730 In Community
Property

Mr. Pennington did not come to accept the futility of seeking
reconciliation until sometime in July of 2008 (CP 26-32; Exhibit 73; RP
151). He unilaterally cashed the parties’ 2007 $13,714 tax refund from
their joint return and the $11,016 refund check for 2008 without her
knowledge or consent (RP 21 and 22).

He admitted that these funds were not expended for the benefit of
the community and did not deny that he had the full use and benefit of
these funds post separation (RP 21 and 22). The court did not compensate
her and did not treat his unilateral use of these funds post separation as a
predisposition of property through which compensation in the form of a
judgment should be awarded to Ms. Laughlin.

2. Compensation For Home Improvements - $5,000

Mr. Pennington came into the marriage with a home that they
occupied. Ms. Laughlin and her family worked extensively towards

improvement while the parties lived together before the marriage and
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during the marriage as well. These improvements were extensive and
performed largely with their own labor (RP 112 —117).

His petition for dissolution acknowledged the contribution where it
stated in the relief section: “3. $5,000 to the wife from the husband for any
contribution of materials made to the husband’s separate residence” (CP
32 and 109).

The court would only allow compensation for out of pocket costs
for any receipts that she could produce for a limited period of one month,
June of 2007, which she testified she did not have (RP 603-604) and
which he did not dispute.

C. Child Support

Ms. Laughlin was on unemployment compensation at the time of
trial (RP 472). She had done some tutoring in years past earning upwards
of $2,000 in a year (RP 604), which she reported on prior tax returns (RP
604). This testimony was un-refuted. There was no evidence that she
earned tutoring income during the marriage nor was there any allegation
or evidence at trial that there was any market for such work or what she

could earn as of the time of trial from that endeavor.

215 -



Since being laid off in October of 2009, she had looked
assiduously for regular full time employment without success (Exhibit 86,
RP 472-475). There was no evidence otherwise.

Mr. Pennington worked for Snohomish County. He asked the
court to impute income to her of $5,000 per month (RP 690), which is
what she earned at her last employment. (Trial exhibit 130). He also
asked for a deviation based on the blended family formula in light of the
fact that he had primary residential care of a child, Grace, from his
previous marriage to Valerie Fox (RP 689). The court denied both
requests and signed a child support worksheet that did not impute income
to Ms. Laughlin and that did not deviate from the standard calculation (CP
399, 400 and 408). Mr. Pennington did not move for reconsideration of
those decisions.

In a post trial motion filed on behalf of Ms. Laughlin, the parties
agreed that the worksheet used by the court to determine the standard
calculation was based upon the wrong economic table on which the
maximum advisory level of support capped at combined net incomes of
$7000 per month. This resulted in a standard calculation of $741 per

month (CP 408). Since the combined net incomes of these parties was
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$9,433 per month (CP 400), under the correct economic table, the parties
agreed that the standard calculation is $940 per month (see Appendix 1).
Instead of correcting the error, the court adhered to the wrong
standard calculation and decided to call it a deviation based upon an
unsupported new allegation of unreported tutoring income of Ms.
Laughlin, suggested for the first time in the proceeding in Mr.
Pennington’s counsel’s responsive memorandum to the motion to
reconsider/clarify (CP 459 and 508).
III.  Argument
A. Assignment Of Error No. 1: The Court Has No
Authority To Order A Name Change For Katelin In A
Proceeding Under RCW 26.09 et. seq.
The birth name of the child is Katelin Anne Pennington Laughlin
(RP 752). Section 3.13(5) of the final parenting plan order requires the
parents to ““... cooperate to change the child’s birth certificate to reflect the
name of the child as: Katelin Laughlin Pennington” (CP 388). This order
is an abuse of discretion for the following reasons.
1. The Only Authority For A Child’s Name Change
Is Through A Proceeding Under RCW 4.24.130.

There is no authority under RCW 26.09, et. seq.. for a change of a

child’s name. That application must be made under RCW 4.24.130. See
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In re the Marriage of Hurta, 25 Wn. App. 95 at 96, 605 P.2d 1278 (Div. 1
—1979).

Our State Supreme Court affirmed Hurta, supra (see Daves v.
Nastos, 105 Wn.2d 24, 711 P.2d 314 (1985)) in holding:

“... that the best interests of the child be considered
does not grant, by implication, the trial court the
authority to change the child’s name.” Daves v.
Nastos, supra at 29 (1985).

Although rendered under the old paternity act, this line of cases is
still good law.

The legislature under the old paternity statute (RCW 26.26 et. seq.)
gave the courts authority to fashion relief as to “any other matter
[emphasis supplied] in the best interest of the child” (see RCW
26.26.130(3)). By virtue of that qualifying language under the former
RCW 26.26 et. seq., the court could order a name change if in the child’s
best interest.

However, under RCW 26.09 et. seq. the legislature has limited
application of the best interests standard to the specific parenting issues it
has authorized the courts to decide in the various provisions of the act.

The “any other matter” language has never been included in any statute

under RCW 26.09 et. seq. Thus, under the principles of Daves, supra, and
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Hurta, supra, the court exceeded its authority in requiring the name
change.
2. There Was No Evidence Presented Nor
Argument Made That The Name Change Is In
Katelin’s Best Interests.

The Hurta court went on to comment, in its dicta, that even if
proper application had been made under RCW 4.24.130:

“the court would have had to deny the petition, because
there is nothing in the record to show that the proposal was
considered from the standpoint of the child, and it is the
child’s best interests which control (citation omitted)”. See
Hurta, supra at 96 (1979).

Although the parties disputed in their testimony whether Mr.
Pennington participated in the choice of name prior to separation, he
presented no evidence as to why her name should be changed from
Pennington Laughlin to Laughlin Pennington. He did not testify about the
name change issue at all and his attorney did not bring it up in closing
argument.

Thus, the court did not find that the name change was in Katelin’s

best interest. Nor could it. No evidence was presented on the basis of

which it could make such a finding.
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“The absence of a finding in favor of the party with the burden of
proof as to a disputed issue is the equivalent of a finding against that party
on that issue.” In re Marriage of Olivares, 69 Wn. App. 324 at 334, 848
P.2d 1281 (1993). This principle also applies in parenting disputes. See
George v. Helliar, 62. Wn. App. 378 at 384, 814 P.2d 238 (1991). Thus

Since it was Mr. Pennington’s burden by a preponderance of the
evidence to prove that the name change was in the child’s best interest, the
court’s failure to render this finding compels the conclusion that it was
otherwise.

B. Assignment Of Error No. 2: Ordering Joint Decision-

Making To Go Into Effect One Year After Entry Of

Final Parenting Plan Order

1. Since There Should Have Been A Finding Of
Willful Abandonment For A Substantial Period
Of Time Or Substantial Refusal To Perform
Parenting Functions (RCW 26.09.191 (1)

Ms. Laughlin sought this finding (RP 747). It was her burden to
provide a preponderance of the evidence to support it. See In re the
Marriage of Olivares, supra, at 334. She fulfilled that burden.

Mr. Pennington admitted that he made no effort to see or have any

connection with Katelin for the first 18 months of her life (RP 52). He

contributed no financial support, even voluntarily, of any kind (RP 86).
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He even failed to cover her under his medical insurance plan, which he
admitted would be at no cost to add as beneficiary of his life insurance
(see RP 86, 87). Financial support of a child is defined as a parenting
function (See RCW 26.09.004 (3) (f).

He sought to justify his refusal to have anything to do with his
child until trial on the notion that if he did, he would set himself up for
false accusations of some sort of abuse or inappropriate conduct (see RP
252). However, he refused a proposal to enable him to begin seeing the
child with professional monitoring as a vehicle to protect himself from
such allegations four months prior to trial (RP 252).

The term “willful” is “...often used to denote an act which is
voluntary or knowing.” State v. Bauer, 92 Wn.2d 162 at 167, 595 P2.d
544 (1979). Whatever his motives may have been, they do not belie the
fact that he willfully abandoned, for a substantial period of time (the entire
life of the child at that point), and substantially refused to perform any
parenting functions.

RCW 26.09.191(1) provides:

“The permanent parenting plan shall not require mutual
decision-making or designation of a dispute resolution

process other than court action if it is found that a parent
has engaged in any of the following conduct: (a) Willful
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abandonment that continues for an extended period of time
or substantial refusal to perform parenting functions...”

A finding made under either (1), (a), (b) or (c) precludes the court
from having any discretion to award joint decision making authority or
mediation as a dispute resolution process. See In re the Marriage of
Caven, 136 Wn.2d 800, 966 P.2d 1247 (1998).

Thus, that Mr. Pennington had willfully abandoned the child for a
substantial period of time and/or that he otherwise refused to perform any
parenting functions was not contradicted in any way. Ms. Laughlin met
her burden, the finding should have been made as a result of which the
court had no discretion but to award sole decision making to Ms. Laughlin
rather than joint decision making to go into effect a year hence under
RCW 26.09.191 (1).

2. Where There Should Have Been A Finding Of
Neglect Or Substantial Non Performance Of

Parenting Functions (RCW 26.09.191)
The foregoing analysis of evidence supports this finding as well

under RCW 26.09.191 (3).
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3. Where Limitations Were Found To Exist - RCW
26.09.187 (2) (¢) (1) By Virtue Of Which An
Award Of Joint Decision Making And Mediation
Of Future Disputes Is An Abuse Of Discretion.

The legal standards for deciding whether mutual or sole decision-
making authority is appropriate as an exercise of discretion are contained
under the provisions of RCW 26.09.187(2)(b) entitled “sole decision
making authority” and (c) entitled “mutual decision making authority.”

“The court shall order sole decision making to one
parent when it finds that: ... (ii) Both parents are
opposed to mutual decision-making; (iii) One parent is
opposed to mutual decision making, and such
opposition is reasonable based on the criteria in (¢) of
this subsection.”

The criteria under subsection (¢) are as follows:
“(1) The existence of a limitation under RCW
26.09.191; (i1) The history of participation in
decision making in each of the areas in RCW
26.09.184(4)(a); (iii) Whether parents have a
demonstrated ability and desire to cooperate with
one another in decision making in each of the areas
in RCW 26.09.184(4)(a)...”

Before the court can award mutual decision making authority, it

was Mr. Pennington’s burden to demonstrate that there are no limitations

under RCW 26.09.191 of any kind and/or a history of participation in
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decision making regarding health and education or that there is a
demonstrated ability and desire to cooperate regarding the major areas of
decision-making. Here, the court found the existence of limitations under
RCW 26.09.191.

“The petitioner’s involvement or conduct may have an
adverse effect on the child’s best interests because of ...

The absence or substantial impairment of emotional ties
between the parent and child due to the fact that the
respondent had no contact with the child.

Other:

Anger management and control issues that indicate the
petitioner would benefit from extended therapy to address
the behaviors identified in psychological reports and
parenting evaluation. See supplemental findings of the
court.” (CP 376)

Mr. Pennington did not appeal these findings. They, therefore

stand as verities on appeal. Talps v. Arreola, 83 Wn.2d 655, 521 P.2d 206

(1974). Those findings compel an award of sole decision making to the
mother.

4. Where There Was No Evidence Of Participation

In Decisions Pertaining To Katelin Or That The

Parents Have An Ability To Cooperate Under
RCW 26.09.187 (2) And (2) (c) And (3).
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The parents did not demonstrate an ability and desire to cooperate
with each other with respect to the specific areas of child rearing under

RCW 26.09.184(4)(a).

The court found in its supplemental findings:

“John’s behaviors, and psychological profile have
many of the characteristics found in domestic
violence perpetrators so the court has ordered a
similar type of therapy... in this connection the court
ordered the father’s program of therapy... to address
the behavior issues identified in the father’s
psychological evaluation particularly those concerns
in the middle paragraph of page 10 of Dr. Hedrick’s
evaluation, exhibit 129, the parenting evaluation and
the court’s supplemental findings.” (CP 373)

Dr. Hedrick’s evaluation expressed concerns that Mr. Pennington

“...appears to view himself as a victim of
circumstances...However his problem solving
appears to be characterized by excessive rigidity
and excessive need for control. His lack of self-
awareness would make it difficult for him to
realistically view his own anger and its impact on
those who are on the receiving end of that anger.”
(Trial Exhibit 124)

The court appointed Family Court Services caseworker, Debra
Hunter, reflected the same concerns. As to his displays of anger she

noted:
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“Dr. Hedrick notes that despite having participated
in anger management, the father continued this
pattern of conduct during his participation in the
most recent psychological evaluation...In addition
to his displays of anger, there are several examples
of the father manipulating information, withholding
unfavorable information and distorting
information...These behaviors are indicative of a
long-term, learned behavior that will need
substantial effort in domestic violence treatment.”
(Trial Exhibit 25, page 22).

Hunter also testified that Mr. Pennington’s manipulation of his
daughter, Grace, against Ms. Laughlin and unfounded allegations of
sexual improprieties between the maternal grandmother and her son,
which took place in Hunter’s presence at a home visit raised concerns
about the likelihood of future parental conflict (RP 349, 352 and 432).
The court was also concerned about Ms. Laughlin’s tendency to see
ambiguous behavior in an unambiguous light (Exhibit 129). Thus, the
trial court noted near the end of the trial:

“...that the big issue is the conflict between the parents.”

Hunter agreed (see RP 401).

Thus, the evidence at trial supported the conclusion that these
parties did not have the ability to cooperate in the areas of major decision-

making identified under RCW 26.09.184 (4)(a). No evidence was

presented that they could cooperate.
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5. Where The Award Of Joint Decision Making To
Go Into Effect One Year In The Future Is Based
On A Speculative Hope Of Mutual Parental
Cooperation
The parenting plan order requires joint decision making to go into
effect one year from the date of entry because a case manager is ordered to
work with the parties during that year (CP 394). There is no evidence and
no finding that these protocols would create any likelihood that the parents
will have developed the ability and willingness to cooperate by then or
that the basis of the 191 restrictions necessitated the therapy for both
parents will have been ameliorated.
The trial court even found:

“Both parents have a strong need for validation which
motivates them to seek allies.  This will be very
problematic to developing co-parenting sufficiently
functional to work for Katelin.” (CP 373)

How then could the court award joint decision making to go into
effect one year from entry of the final plan?
The court could only be basing its decision on an assumption, not

bome out by the evidence, that the parties will develop the ability to

cooperate for the benefit of the child; that the currently existing limitations
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found under RCW 26.09.191(3) as to both parties will no longer exist one
year from February 2010 when the final plan order went into effect.

Not only is there no evidence upon which such a prediction could
be based, but case law is clear that a trial court abuses its discretion when
it makes custodial decisions based upon speculative hopes for future
change. See Storgaard v. Storgaard, 26 Wn.2d 388 at 391, 174 P.2d 309
(1946) and Shultz v. Shultz, 66 Wn.2d 713 at 716-717, 404 P.2d 987
(1965). The court must take the parties as it finds them. This court failed
to do so.

C. Assignment Of Error No. 3: The Court Has No
Authority To Impose Joint Decision Making As To
Extracurricular Activities, Choice Of Daycare Provider,
Body Tattoos, Military Service Or Marriage Prior To
Age 18, Absent Agreement Of The Parties.

The areas of joint decision making that a court can impose absent
agreement are identified under RCW 26.09.184(4)(a). They are limited to
education, health care, and religious upbringing. Any others cannot be
imposed, absent agreement of the parties by the explicit terms of the
statute.

“The plan shall allocate decision-making authority to one

or both parties regarding the children’s education, health
care, and religious upbringing...” RCW 26.09.184 (4)(a).
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The statute goes on to permit other areas of joint decision making
but only if the parties agree to include them:

“...The parties may incorporate an agreement related to the
care and growth of the child in these specified areas, or in
other areas, into their plan, consistent with the criteria in
RCW 26.09.187 and 26.09.191. Regardless of the
allocation of decision-making in the parenting plan, either
parent may make emergency decisions affecting the health
or safety of the child.” RCW 26.09.184 (4) (a).”

Contrary to the express directive of the statute, the court included a
plethora of other areas of decision making: driving lessons; driving
privileges; tattoos; extra curricular activities; day care provider. There
was no agreement on these issues. None of them can be the subject of
mutual decision making authority absent agreement of the parties. The

court abused its discretion by imposing them.

D. Assignment Of Error No. 4: The Court Erred by
Failing To Award Petitioner A Monetary Judgment

1. By Failing to Treat Mr. Pennington’s Use Of The
2007 And 2008 Tax Refunds As Predispositions
Of Property With A Compensating Award To
Ms. Laughlin
Mr. Pennington took the $13,714 tax refund from the parties’ joint
tax return for 2007 and $11,016 tax refund for 2008, and spent the money

on himself and his post separation expenses (RP 21-22).
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Six months of the refund for 2008 was attributable to his pre
separation earnings and, at least to that extent, is community property.
See RCW 26.16.160. This is because he had not given up on the viability
of the marriage until July 2008, so that, as a matter of law, the marriage
was not defunct until that time (RP 151; CP 26-32). (see In re the
Marriage of Short, 125 Wn.2d 865, 890 P.2d 12 (1995)).

Each spouse has the duty to expend community funds under their
respective management and control for the use and benefit of the
community. See Kolmorgan v. Shaller, 51 Wn.2d 94, 316 P.2d 111
(1995).

Where the spouse fails to prove that the funds they managed were
spent for the use and benefit of the community, they are to be treated as a
predisposition of property with an award of property to the other spouse to
compensate (see In re the Marriage of Manry, 60 Wn. App. 146, 803 P.2d
8 (1991); see also, In re the Marriage of Sedlock, 69 Wn. App. 484, 849
P.2d 1243 (1993)).

Here, Mr. Pennington admitted that he did not spend the money for
any community debt or expenses (RP 21-22). Nor did he spend any of the

funds for the benefit of their child, since he admitted contributing nothing
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for the child (RP 86, 87). The court rendered no explanation as to why it
failed to do so. It simply denied the application.

2. By Failing To Award Ms. Laughlin A Judgment
For $5,000 For Home Improvements

Ms. Laughlin and members of her family, prior to the marriage
while the parties cohabitated and after the marriage, made extensive
improvements to the home of Mr. Pennington (RP 112 through 117).

Although Ms. Laughlin believed the value contributed was far
greater (RP 718), Mr. Pennington acknowledged that he owed her $5,000
for these efforts because he so pled in his petition for legal separation (CP
32), as well as in his amended petition for dissolution (CP 109). Thus the
issue, framed by the pleadings was not whether, but how much Mr.
Pennington would compensate Ms. Laughlin for these improvements as
part of the overall propérty division.

The court would only compensate her if she could provide reqeipts
for a one month period prior to the marriage in June, which she testified
she did not have (RP 604) without explanation as to why, or why she was
not awarded more. Its failure to award her at least the amount pled by Mr.
Pennington as part of his proposed property division in his pleadings is an

abuse of discretion.
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E. Assignment Of Error No. 5: Failing To Utilize The
Proper Standard Calculation To Determine The
Transfer Payment Of Child Support, And Deviating
Based Upon A Post Trial Allegation Of Unreported
Tutoring Income Unsupported By Any Evidence.

The original child support order of February 11, 2010 denied Mr.
Pennington’s request for imputation of income to Ms. Laughlin (CP 407
and 408). Alternatively, he sought a deviation based upon consideration
of him having primary residential care of a child, Grace, of a former
marriage. That request for deviation was also denied. Mr. Pennington did
not seek reconsideration of the court’s decision.

The worksheet accurately reflected that the combined net incomes
of the parties was $9,432.90, and that the Petitioner’s obligation is 75.2%.
The parties also agreed that the trial court’s original worksheet calculation
of the transfer payment was erroneously based on an outdated economic
table in that it capped the combined net incomes of the parties at $7,000
per month to determine the maximum advisory amount of $986 per month
for one child under 12 years of age, 75.2%, of which is $741 per month.
(CP 431). The parties also agreed that the legislature amended the

economic table effective October 1, 2009, by raising the upper limit of

combined net incomes to $12,000 net per month (see Appendix 2).
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Since the court ruled that imputation of income to Ms. Laughlin
and a deviation based upon the whole family method were unwarranted,
the transfer payment should have been $940 per month, not $741 per
month (see Appendix 3). A corrective worksheet was submitted (see CP
451-455, see Appendix 1).

In response to Ms. Laughlin’s post trial motion, which sought
correction of this error, only a memorandum from counsel was submitted
on behalf of Mr. Pennington, which admitted the outdated status of the
economic table used by the court (CP 431). However, in it, he raised a
new issue: deviation based upon unreported income of Ms. Laughlin from
tutoring (CP 431-432). No allegation had been made nor evidence
presented that Ms. Laughlin had been earning income from tutoring, not
reporting it, or what income she was earning or what income she could
earn by doing so as of that time. Nor was any evidence presented in
response to her post trial motion.

The court, without explanation, accepted the allegation without
evidence and decided to leave the transfer payment the same by
considering it to be a deviation based upon undisclosed income (CP 286).

This is an abuse of discretion in several respects.
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First, RCW 26.19.075 defines the limits of the court’s discretion in
determining whether and to what extent to deviate. Undisclosed income is
not one of them. Note the court did not adjust the percentage contributions
to uninsured healthcare and work related daycare costs as a result of
unreported income.

Second, since there is no evidence of undisclosed income the order
is, in essence, a finding, a basis of which the court could deviate. Findings
have to be based upon substantial evidence (Group Health Coop. Of Puget
Sound, Inc. v. Dep't of Revenue, 106 Wn.2d 391, 722 P.2d 787 (1986).
Here, there was no evidence.

IV.  Attorney’s Fees and Costs

Ms. Laughlin reserves the right to obtain attorney fees and costs
for this appeal.

V. Conclusion

An abuse of discretion has been defined as a decision made based
upon untenable grounds or for untenable reasons. See In re the Marriage
of Tower, 55 Wn. App. 697, 780 P.2d 863 (1989).

Where a trial judge deviates from a standard calculation with no

evidence to support its decision, the decision is based upon untenable
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grounds. There was no evidence that Ms. Laughlin could presently find
work tutoring or how much she could earn if she could.

As it relates to the name change and the award of joint decision
making to go into effect one year after February 10, 2010, a clarification
of what an abuse of discretion means was adopted by our Court of
Appeals 40 years ago, from renowned U.S. Supreme Court Justice,
Benjamin Cardozo. It provides insight as to what the trial judge did here
that was impermissible. Notwithstanding the archaic reference to a judge
as necessarily being of the male gender:

“The judge, even when he is free, is still not wholly free.
He is not to innovate at pleasure. He is not a knight-errant
roaming at will in pursuit of his own ideal of beauty or of
goodness. He is to draw his inspiration from consecrated
principles. He is not to yield to spasmodic sentiment, to
vague and unregulated benevolence.” See Rehak v. Rehak,
1 Wn. App. 963 at 965, 465 P.2d 687 (1970).

The trial judge had a vision of what he hoped the parties could
achieve: a co-parenting arrangement with the aid of individual therapy and
the involvement of a case manager. This was his vision of beauty and

goodness. It ignored the evidence and his own expressed realization that

these parents do not have the ability to cooperate with each other.
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Neither the legislation, nor case law that interprets it, mentions co-
parenting as a goal or a legal principle as being in the best interests of a
child. Instead, it focuses on the ability of parents to cooperate as a
prerequisite to joint decision making. That is the principle governing
whether it is in the child’s best interest to provide the parents with the joint
decision making authority. And it is the best interests of the child
standard, not those of the parents, that governs all parenting decisions
under RCW 26.09 et. seq. (See, RCW 26.00.002, Statement of Policy).

The trial court’s vision of hope as to future ability to co parent, is
an untenable reason to award joint decision making authority to go into
effect at a defined time in the future. It may well be that the court’s
decision to order a name change, without statutory authority, was designed
to perpetuate the realization of that hope. There is no way to tell because
the court made no explanation and no finding in support of that decision.

In any event, the court’s vision is an untenable reason to justify
joint decision-making because there is no evidence that these parents will
have the capability of getting where he thought they ought to be one year

hence, if ever.
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DATED this 2 day of July, 2010.

W.S.B.A. #5495
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APPENDIX
A-1: Child Support Worksheet With $940 Transfer Payment
A-2: October 2009 Child Support Worksheet Revisions

A-3: Child Support Worksheet Entered February 11, 2010
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Washington State Child Support Schedule Worksheets

{ 1Proposed by [} [ ]State of WA [ ] Other (CSWP)
Or, [ ] Signed by the Judicial/Reviewing Officer. (CSW)

‘Mother: Anne Laughlin Pennington Father: John Edward Pennington
County: KING Case No.: 08-3-03941-6 SEA

Child Support Order Summary Report

This section must be completed for all Worksheets signed by the
judicial/reviewing officer.

A. The order[ ] does | ] does not replace a prior court or administrative order
B. The Standard Calculation listed on line 17 of the Worksheet for the paying parent is:
$940.00.
C. The Transfer Amount ordered by the Court from the Order of Child Support is:
- 1o be paid by [ ] mother [X] father.

D. The Court deviated (changed) from the Standard Calculation for the following reasons:
[ 1Does not apply
[ } Nonrecurring income [ ] Sources of income and tax planning
[ ] Split custody [ ] Residential schedule (including shared custody)
[ T1Child{ren) from other reiationships for whom the parent owes support
[ ] High debt not voluntarily incurred and high expenses for the child(ren)
[ ] Other (please describe):

E. Income for the Father is [ ]imputed [X] actual income.
income for the Mother is [ ] imputed [X] actual income.
Income was imputed for the following reasons:

F. If applicable: [ ] All health care, day care and special child rearing expenses are included in the
Worksheets in Part 11l
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Worksheets

Child(ren} and Age{s): Katelin Pennington, 1

PartI: Income (see Instructions, page 8)
1. Gross Monthly income Father Mother
a.Wages and Salaries e o} %10597.00 { $2,600.00
v___b Interest and Dlwdend lncome ) o B - -
c.Business Income 3 S -
d.Maintenance Received | ) o o o
e.Other [ncome B o - 1 ~ -
f lmputed Income . -
g.Total Gross Monthly Income (add lines 1a through 1f) $10597.00 $2,600.00
2. Monthly Deductions from Gross income
_a.lncome Taxes (Federal and State) Tax Year: Manuat ) %2140491  $61.25
~ b.FICA (Soc.Sec. +Medicare)/Self-Empioyment Taxes . i . $198 90 |
c. State Industrial Insurance Deductions o i -
d.Mandatory Union/Professional Dues I T
e.Mandatory Pension Plan Paymenis L -
f. Voiuntary Retirement Contributions - o
____9.Maintenance Paid e, - i T
__h.Normal Business Expenses N
i. Total Deductions from Gross Income
(add lines 2a through 2h) $3,503.95 $260.15
3. Monthly Net Income (line 1g minus 2i) $7,093.05 $2,339.85
4, Combined Monthly Net income $9,432.90
(line 3 amounts combined)
5. Basic Child Support Obligation (Combined amounts )
Katelin Pennington $1250.00
_ $1,250.00
6. Proportional Share of Income
(each parent's net income from line 3 divided by line 4) 752 248
Part ll: Basic Child Support Obligation (see Instructions, page 8)
7. Each Parent's Basic Child Support Obligation without consideration
of low income limitations (Each parent's Line 6 times Line 5.) $940.00 $310.00
8. Calculating low income limitations: (Complete those that apply.)
Self-Support Reserve: (125% of the Federal Poverty Guideline.) | $1,128.00 |
a Combined Net Income Less Than $1.000: If line 4 is less than
__$1000, then for each parent enter the presumptive $50 per chiid. B - -
b. Monthly Net Income Less Than Self-Support Reserve: If a
parent's monthly net Income on line 3 is less than the self-support
reserve, then for that parent enter the presumptive $50 per child. - -
¢. Monthly Net Income Greater Than Self-Support Reserve: For
each parent subtract the self-support reserve from line 3. If that
amountis less than line 7, then enter that amount or the
presumptive $50 per child, whichever is greater. - -
9. Each parent's basic child support obligation after calculating
applicable limitations. For each parent, enter the lowest amount
from line 7, 8a, 8b or 8c. $940.00 $310.00
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Part lll: Health Care, Day Care, and Special Child Rearing Expenses (see Instructions, page 8)

10. Health Care Expenses Father NMother
__a.Monthly Health Insurance Paid for Child(ren) 1 - -
b. Uninsured Monthly Health Care Expenses Paid for Child(ren). - -
c. Total Monthly Health Care Expenses
(line 10a plus line 10b) - -
d.Combined Monthly Health Care Expenses
(line 10c amounts combined)
11. Day Care and Special Child Rearing Expenses
a.Day Care Expenses I I
__b.Education Expenses _ o B - -
B c.Long Distance Transportation Expenses I ~ -
d. Other Special Expenses {describe) T -
e. Total Day Care and Special Expenses - o
(Add lines 11a through 11d)
12. Combined Monthly Total Day Care and Special Expenses
{tine 11e amounts Combined)
13. Total Health Care, Day Care, and Special Expenses (line 10d
plus line 12)
14. Each Parent's Obligation for Health Care, Day Care, and Special
Expenses (multiply each number on line 6 by line 13) - -
Part IV: Gross Child Support Obligation
15. Gross Child Support Obligation (line 9 plus line 14) | $940.00 | $310.00

Part V: Child Support Credits (see Instructions, page 9)

16. Child Support Credits

a.Monthly Health Care Expenses Credit .

b.Day Care and Special Expenses Credit

c. Other Ordinary Expenses Credit (describe)

d. Total Support Credits (add lines 16a through 16c¢)

Part VI: Standard Calculation/Presumptive Transfer Payment (see Instructions, page 9)

17. Standard Calculation (line 15 minus line 16d or $50 per child

whichever is greater) $940.00 $310.00
Part VIl: Additional Informational Calculations
18. 45% of each parent's net income from line 3 (.45 x amount from

line 3 for each parent) $3,191.87 $1,052.93
19 25% of each parent's basic support obligation from line 9 (.25 x

amount from line 9 for each parent) $235.00 $77.50
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Part Vill: Additional Factors for Consideration (see Instructions, page 9)

20. Household Assets Father's Mother's
(List the estimated value of all major household assets.) Household Household
_a.Real Estate . - -
b.Investments B - ) - B -
¢ Vehiclesand Boats B - -
. dBankAccounts and Cash i} - -
~e.Retirement Accounts ) o - -
. f. Other: (describe) } N R
21 Househaold Debt
(List liens against hausehold assets, extracrdinary debt.)
a. T i} o
b. - ) -
c. S T
d. - - -
e, ) B o B B -
f - L
22. Other Household Income
a.Income Of Current Spouse or Domestic Partner
(if not the other parent of this action) B B o
. Name o =
Name B - -
b.Income Of Other Adults in Household ] - o
Name ) T B
Name _ - -
c. Gross income from overtime or from second jobs the party
is asking the court to exclude per Instructions, page 10 - -
d.Income Of Child(ren) (if considered extracrdinary}) o o
Name : - -
Name o o - o =
________ _e.Income From Child Support o o
Name I
. Name ) _ N - S o
e.income From Assistance Programs I N
Program o B ~ - -
Program -~ -y
__f. Other Income (describe) L o o
23. Non-Recurring Income (describe) -
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24. Child Support Owed, Monthly, for Biological or Legal Child(ren) Father's Mother's

e Household Household
Name/age: Pad [1Yes [INo | . . _ - -

 Name/age: Paid []Yes []No - -
Name/age: Paid []Yes []No - -

25. Other Child(ren) Living In Each Household
(First name(s) and age(s))

28. Other Factors For Consideration (attach additional pages as necessary)

Signature and Dates

contained in these Worksheets is complete, true, and correct.

Mother's Signature

Father's Signature

| declare, under penalty of perjury under the laws of the State of Washington, the information

Date City Date

City

Judicial/Reviewing Officer Date

Worksheet certified by the State of Washington Administrative Office of the Courts.
Photocopying of the worksheet is permitted.
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ENGROSSED SUBSTITUTE HOUSE BILL 1794

Passed Legislature - 2009 Regular Session

State of Washington 6lst Legislature 2009 Regular Sessiom

By House Judiciéry (driginallytsponsored by Representative Moeller)

READ FIRST TIME 02/20/09.

AN ACT Relating to calculating child support; amending RCW

26.19.020, 26.19.065, 26.19.071, 26.19.075, and 26.19.080; and

providing an effective date.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 26.19.020 and 1998 c 163 s 2 are each amended to read

as follows:
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264 326 223 275 194 240
277 342 234 289 04 252
289 358 245 303 213 264
302 374 256 316 223 276
315 390 267 330 233 288
328 406 278 343 242 299
341 421 288 356 251 311

346 428 293 -362 256 316

351 435 298 368 259 321
356 440 .301 372 262 324
360 445 305 376 266 328
364 449 308 380 268 331
367 453 310 383 270 334
369 457 312 386 272 336
371 459 314 388 273 339
372 460 315 389 274 . 340
373 461 316 390 275 341
374 462 317 391 216 342
375 463 318 392 277 343
377 466 319 394 278 344
386 477 326 404 284 352
395 488 334 413 W1 4
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11800 964 1191 839 1038 733 906
11900 970 1199 $45 1045 738 912
12000 975 1206 851 1051 743 919

The ‘economic table is presumptive for combined monthly net incomes

up to and including ({£iwe)) twelve thousand dollars. ( (Whren—<combined

aé%séfy—b&e¥me~pfesﬁmp%§ef~%mbéﬁed~meﬁ%wﬁe%—iﬁeemes~th&e
execed—Efive —thousand—dellars+)) When combined monthly net income
exceeds ((seven)) twelve thousand dollars, the court may ( (get—support

%&H@ﬁ%ﬁ—%@%&&%%&%ﬁ%ﬁ%ﬁ%m

between—five—thousand-and—seven—thousand—dellars—erfhe—court—may) )

~exceed the ((advisexry)) presumptive amount of support set for combined

monthly net incomes of ((seven)) twelve thousand dollars Upon written

findings of fact.

Sec. 2. RCW 26.19.065 and 1998 ¢ 163 s 1 are each amended to read

as follows:

(1) Limit at forty-five percent of a parent's net income. Neither

parent's ((eotak)) child support obligation owed for all his or her
biological or legal children may exceed forty-five percent of net
income except for good cause shown. ((Geeé—ea&se——iﬁe%:&ées——b&t——:‘tsﬁee
&%m—l—éeé—*ee —possession—of—gubstantial—wealth,—echildren—with— day~eaase
eéepeﬁseﬁ,—speeﬁ}ﬁ&ed—rear}—ﬁeed—eéﬁe%%ﬁ&l—, need;,—paychological—need,
and--targer—famities)) ' '

(a) EBach child is

entitled to a pro rata share of the income

available for support, but the court only applies the pro rata share to

the children in the case before the court.

(b) Before determining_whethex to_apply the fortv five Dercent

limitation, the court must consider whether it wculd be u u':" *‘o apply

the limitation after considering the best interests of the child and

the circumstances of each parent. Such circumstances include, but are

p. 9 ESHB 1794.SL
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leaving insufficient funds in the custodial parent's

not limited to,
household to meet the basic. needs of the child, comparative hardship to

“agsets or liabilities, and any_ involuntary

the affected households,
limits on either parent's earning capacity including incarceration,

disabilities, or incapacity. ‘
Lg) Good cause includes, but is not Jlimited to, possession of

substantialvwealth, children with day care expenses, special medical

need, educational need, psychological need, and larger families.
(2) ((Enecome—below—six—hundred—dellars)) Presumptive minimum
support 'obliqation. (2) When ((eembined)) a_parent's monthly net

income is ( (ress—than—six-hundred-dettars)) below one hundred twenty-

"five percent of the federal poverty guideline, a'support order of not

less than ((éwea%y—ééve)) fifty dollars per child per wmonth shall be

entered ((fer—eaeh—parent)) unless the bbligor parent establishes that

it would be unjust ((exr—inapprepriate)) to do so in that particular

case. The decision whether there is a sufficient basis to deviate

belbw'the.présumptive minimum payment must take into consideration the
best interests of the child and the circumstances of each parent. Such

circumstances can include leaving insufficient funds in the custodial

parent's household to meet the basic needs of the child, comparative
hardship to the affected households, assets or liabilities, and earning

capacity. ((A—parentls))

"(b) The basic support obligation of the parent making the transfer

pavmentl excludina health care, davy care, and special child-rearing

expenses, shall not reduce his or her net income .below ((the—need
standard—for—onpe—person—established—purswant—ie—REW—74-04-578) ) the

self-support reserve of one hundred twenty-five percent of the federal .

poverty level, except for the presumptive minimum payment of ((&wemty—

fisre)) fifty dollars per child per month or ((im—eases—wherethecourt

finds—reagseons—for—deviatien)) when it would be unjust to apply the
self-support reserve limitation after considering the best interests of
Such circumstances

the child and the circumstances qf each parxent.
include, but_ are not limited to, leaving insufficient funds in the
custodial_ parent's hoﬁsehold to_meet the basic needs of the child,
comparative hardship to the affected households, asgsets or liabilities,
This section shall not be construed to require

and earning capacity.
monthly substantiation of income.

ESHB 1794.SL p.- 10
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(3) Income above ((£ive—itheusand—and—seven)) twelve thousand

dollars. The economic table 15 presumptive for combined monthly net

incomes up to and including ((£3xe)) twelve thousand dollars. ((When

cembined—monthly—net—income—eckeeeds—Eive—thougsand —deollars—suppert
shall—not—be—pet—at—an—amount—lovwer—than—the presumptive—amount—of

’ , 53 X housand_deL]

_ﬁﬁ%ess;%he;eeaf%wééﬂé&—a—%eaﬁen—%e—éév%&&e—be%ew;%hae—ameﬁﬁﬁr——¥he

irncemes—that-exeeed-five—thousand-dettars~)) When combined monthly net

income exceeds ((sewven)) twelve thousand dollars, the court may ((set

méy)).exceed the. ((edvisexry)) presumptive amount of support set fof
combined monthly net incomes of {(sewer)) twelve thousand dollars upon

written findings of fact.

Sec.-3. RCW 26.19.071L and 2008 ¢ 6 s 1038 are each amended to read

as follows:

» (1) Consideration of all income.
parent's household shall be disclosed and considered by the court When
the court determines the child support obligation of each parent. Only
the income of the parents of the children whose support is at issue
shall be calculated for purposes of calculating the basic support
Income and resources of any other person shall not be

All income and resources of each

obligation.

included in calculating the basic support cbligatiom.

(2) Verification of income. Tax returns for the preceding two

years and current paystubs shall be provided to verify income and

deductions. Other sufficient verification shall be regquired for income

and deductions which do not appear on tax returns or paystubs.

(3) Income sources included in gross monthly income. Except as

specifically excluded in subsection (4) of this section, monthly gross
income shall include income from any source, including:

(a) Salaries;

(b) Wages;

(¢) Commissions;

(d) Deferred compensation;
(e) Overtime, except as excluded for income in subsection-{4) (h) of

this section;

p. 11 BESHB 1794 .SL
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{f) Contract-related benefits;
excluded for income in

(g) Income from second jobs,_ except as
subsection (4) (h) of thig section;

(h) Dividends;

{i) Interest;

(j) Trust income;

(k) Severance pay;

"{1) Annuities;

) Capital gains;

) Pension retirement benefits;

) Wor}ers'-compensatioﬁ;

) Unemployment benefits;

) Maintenance actuadlly received;
(r)~Bonuses; _ .

(s) Social security benefits; ((aad))
(£) Disability insurance benefits; and

(u) _Income from__self-employment, zrent., rovalties, contracts,

or joint ownership of a partnership or

proprigétorship of a business,

closely held corporation.

(4) Income sources excluded from gross monthly income. The

follow1ng income and rescurces shall be disclosed but shall not be

included in gross 1ncome
(a) Income of a new spouse or new domestic partner or income of

other adults in the household;

(b) Child support received from other relationships;
(c) Gifts and prizes;

(d) Temporary assistance for needy families;

(e) Supplemental security income;

(f) General assistance; ((aad))

(g} Food stamps; and
(h} Overtime or income from second jobs bevond forty hours per week

averaged over a twelve-month period worked to provide for a current

to retire past relationship debts, or to retire child

family's needs,
when the court finds the income will cease when the party

support debt,
has paid off his or her debts.

Receipt of income and resources from temporary assistance for needy
general assistance, and food

families, supplemental security income,
stamps shall not be a reason to deviate from the standard calculation.

ESHB 1794 .SL p. 12
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- underemployed. The

. obligation.

(5) Determination of net income. The following expenses shall be

disclosed and deducted from gross monthly income to calculate net
monthly income: ’

(a) Federal and state income taxes;

(b) Federal insurance contributions act deductions;

(c) Mandatory pension plan payments;
(d) Mandatory union or professional dues;
) Statevindustrial insurance premiums;
(f} Court-ordered maintenance to the extent actually paid;
) Up to ((e&we)) five thousand dollars per year in voluntary

( (pension—payments)) retirement contributions actually made if the
contributions ((wefe—maée—éef*%he—%wé—éaxfye&ESﬁ?feeeééﬁg—ehe—eaf}ief

£ o) (4 . i ek ] res ced with—in 14
separate—and—apart—er—{iir—tex—year—in which—the—parties—filed—for
disselutien)) show a pattern of contributions during .the one-year
period preéedinq the action establishing the child support order unless

there_;g_g_determination*;hgg_ggg“cbntrﬂnmions_ﬂggg_gggg_jg;_;gg
purpose of reducing chiid suppoeort; and

(h}) Normal business_expenées and self-employment taxes for self-
Justification shall. be required for any business

employed persons.
expense deduction about which there is disagreement.

Items deducted from gross income under this subsection shall not be

a reason to deviate from the standard calculation.

(6) Imputation of dincome. The court shall impute income to a

parent when the parent is voluntarily unemployed or voluntarily

court shall determine whether the parent is
voluntarily underemployed or voluntarily unemployed based upon that

parent's work history, education, health, and age, or any other

relevant factors. A court‘shall-not impute income to a parent who is
gainfully employed on a full-time basis, unless the court finds that
the parent is voluntarily underemployed and finds that the parent is
purposely underemployed to feduce the parent's 'child support
Income shall not be imputed for an unemployable pérent,
Income shall not be imputed to a parent to the extent the parent is
unemployed or significantly underemployed due to the parent's efforts
to comply with court-ordered reunification efforts under chapter 13.34

RCW or under a voluntary placement agreement with an agency supervising

the child. '((%ﬁ~%he—absf&Hk&eé—éﬁ%efmaEieﬁ%a34ﬂae—eeﬁ§fafﬁﬁ—aepafeﬁ%¢s

p. 13 ESHB 1794.SL
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Income of a new spouse or new domestic partner is not,

theDbureav—of—ecensus~) ) In the absence of records of a Darent‘s actual

the court shall impute a parent's income in the following

earnings,

order of priority:
- (a) Full-time earnings at the current rate of pavy; .
(b) Full-time earnings at the historical rate of pay based on
such as employment security department data;

(¢) Full-time earnings at a past_rate of pay where information is

incomplete or sporadic;
(d) Full-time earnings at minimum wage in the -urisdiction where

the parent resides if the parent has a recent history of minimum wage .
general assistance-

earnings, is recently coming off public assistance,
supplemental security income, or disability, has recentlvy
or is a high school student;

unemplovable,
been released from incarceration,

{e) Median net monthly income of yeaxr-round full-time workers as
current population

derived from the United States bureau of . census,
or_ such replacement report as published.by the bureau_of

reports,
census.
Sec. 4. RCW 26.19.075 and 2008 c 6 s 1039 are each amended to read
as follows:
(1) Reasons for deviation from the standard calculatlon include but
are not limited to the following: '
(a) Sources of income and tax planning. The court may deviate from
the standard calculation after COnsideratiop_of,the following: ’
(i) Income of a new spouse or new domestic partnef if the“parent

whHo 1is married to the new spouse or in a partnership with a new

domestic partner is asking for a deviation based on any other reason.
by itself, a

sufficient reason for deviation;
(ii) Income of other adults in the household if the parent who is
living with the other adult is asking for a deviation based on any

other reason. Income of the other adults in the household is not, by

itself, a sufficient reason for deviation;
(iii) Child support actually received from other relationships;
(iv) Gifts;

ESHB 1794.SL p. 14



(o JEG e N T N A R

11

1z

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

the child.

(v) Prizes;

(vi) Possession of wealth, including but not limited to savings,
real estate holdings and business interests, vehicles,
or other assets;

investments,
boats, pensionsg, bank accounts, insurance plans,

(vii) Extraordinary income of a child; ((ex))

(viii) Tax planning considerations. A.deviation for tax planning

may be granted only if the child would not receive a lesser economic

‘benefit due to the tax plannihg; or

(ix)‘Income that has been excluded under RCW 26.19.071(4)(h) if the

person earning that incone asks for a deviation for any other feason,
The court may deviate from the standard
income

(b) Nonrecurring income.
calculation based on a finding that a particular source ' of
included in the calculation of the basic support obligation is not a

recurring source of income.  Depending on the circumstances, '

nonrecurring income may include overtime, contract-related benefits,

bonuses, or income from second jobs. Deviations for nonrecurring

income shall be based on a review of the nonrecurring income received
in the previous two calendar years.

(c) - Debt and high expenses.
standard calculation after consideration of the following expenses:

The court. may deviate from the

(i) Extraordinary debt not voluntarily incurred;
(ii) A significant disparity in the living costs of the parents due

to conditions beyond their control;
(iii) Special needs of disabled children;

(iv) Special medical, educational, or psychological needs of the

children; or _
(v) Costs incurred or éﬁticipated'to be incurred by the parents in

compliance with court-ordered reunification efforts under chapter 13.34

RCW or under a voluntary placement agreement with an agency supervising

(d) Residential schedule. The court may deviate from the standard

calculation if the child spends a significant amount of time with the

parent who is obligated to make a support transfer payment. The court

may not deviate on that basis if the deviation will result in

insufficient funds in the household receiving the support to meet the

basic needs of the child or if the child is Yeceiving temporary

assistance for needy families. When determining the amount of the

deviation, the court shall consider evidence concerning the increased

p. 15 ESHB 1794.SL
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expenses to a parent making support transfer payments resulting from
spent with that parent and shall

the significant amount of time
to the party receiving the

consider the decreased expenses, if any,

support resulting from the significant amount of time the child spends

with the parent making the support transfer payment. '
(e) Children from other relatlonshlps The court may deviate from

the standard calculation when either or both of the parents before the
court have children from othexr relationships to whom the parent owes a
duty of support. '

(i) The child support schedule shall be applied to the mother,
father, and children of the family before the court to determine the
presumptlve amount of support '

Children from other relationships shall not be counted in the
support

(i)
number ' of children for purposes of determlnlng the basic
obligation and the standard calculation.

(1iii) When considering a deviation from the standard calculation
the court may ¢onsider only

The court

for children from other relationships,
other chrldren to whom the parent owes a duty of support.
may consider court-ordered payments of child support for ghildren from,
other relationships 5nly to the extent that the support is actually
paid.

(iv) When the court has determined that either or both parents have

children from other relationships, deviations under this section shall

consideration of the total circumstances of both
and owed for

be based on
households. 211 child support obligations paid, received,

all children shall be disclosed and considered.
(2) :All income and resources of the-parties before the court, new
and other adults in the households

spouses or new domestic partners,
The

shall be disclosed and considered as provided in this section.

presumptive amount of support shall be determined according to the

Unless specific reasons for deviation are set

child support schedule.
of fact and are supported: by the

forth in the written findings

evidence, the court shall order each parent to pay the amount of

support determined by using the standard calculation.
(3) The court shall enter findings that specify reasons for any

deviation or any denial of a party's request for any deviation from the

standard calculation made by the court. The court shall not consider

ESHB 1794.SL p. 16
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reasons for deviation until the court determines the standard

calculation for each parent.
(4) When reasons exist for deviation,
discretion in considering the extent to which the factors would affect

the court shall exercise

the support obligation.
(5) Agreement of the parties is not by itself adequate reason for
any deviations from the standard calculation.

A

‘Sec. 5. RCW 26.19.080 and 1996 c 216 s 1 are each amended to read

as follows:

(1) The basic child support obligation derived from the economic
table shall be allocated between the parents based on each parent's
share of the combined monthly net income.

(2) ((ordinary)) Health care ((expenmses)) costs are not included in

the economic table. Monthly health -care ((expenges—thet-—exceed—five
pe&%%&&%<ﬁ%4ﬂﬁ>4ﬁx§ae—s&pper%—eb%&ga%&eﬁ ) costs shall be ( (considered

shail—-be)) shared by the parents in the 'same proportion as the basic
child support obligation. Health care costs shall include, but not be

limited to, medical, dental, orthodontia, vision, chiropractic, mental
and other similar costs for

health treatment, prescription medications,

care and treatment.
{3) Day care and special child rearing expenses, such as tuition

and long-distance transportation costs to and from the parents for
visitation pﬁrpoées, are not inciuded in the economic table. These
expenses shall be shared by the parents in the same proportion as the
basic child support obligation. If an obligor pays court or
aaministratively ordered day care or special child rearing expenses
that are not actually incurred, the obligee must reimburse the obligor

for the overpayment if the overpayment amounts to at least twenty

percent of the obligor's annual day care or special child rearing
expenses. The obligor may institute an action in the supefior court or
file an application for an adjudicative hearing with the department of
social and health services for reimbursement of day care and special
child rearing expense overpayments that amount to twenty perceht or
more of the obligor's annual day care and special child rearing
expenses. Any ordered overpayment reimbursement shall be applied first
as an offset to child support arrearages of the obligor. If the

p. 17 ESHB 1794 .SL
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obligorrdoes not have child support arrearages, the reimbursement may

be in the form of a direct reimbursement by the obligee or a credit

againét the obligor's future support payments. If the reimbursement is

in the form of a credit against the obligor's future child support
payments, the credit shall be spread egually over a twelve-month
period. Absent agreement of the obligee, nothing in this section
entitles an obligor to pay more than his or her proportionate share of
day care or other special child rearing expenses in advance and then

deduct the overpayment from future support transfer payments.
(4) The court may exercise its discretion to determine the

necessity for and the reasonableness of all amounts ordered in excess

~ of the basic child support obligation.

NEW SECTION. Sec. 6. This act takes effect October 1, 2009.

Passed by the House March 3, 2009.
Passed by the Senate April 2, 2009.
Approved by the Governor April 13, 2008. :
- Filed in Office of Secretary of State April 14, 2009.
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3.20 Back Child Support

No back child support is owed at this time.

3.21 Back Interest

No back interest is owed at this time.

3.22 Other

Dated: @MV‘} [, 2010
A

Presented by:

Frank C. DeMarco
WSBA # 13107
Attorney for Petitioner

Order of Child Support ( TMORS, ORS} -

Page 11
PF DR 01.0500 MANDATORY (6/2008) —
RCW 26.09.175; 26.26.132

C:\USERS\DOERTYS\ DOCUMENTS \ PENNINGTON CHILD SUPPORT ORDER - FINAL.DOC

ity

Judge Jim Doerty

Approved for entry:

Notice of presentation waived:

H. Michael Finesilver
WSBA # 5495
Attorney for Respondent

Linn, Schisel & DeMarco, PS
860 S.W. 143rd
Burien, WA 98166
PH/TDD - (206} 242-9876 FAX —(206) 431-5713
Law@Lsand.com




Washington State Child Support Schedule Worksheets

[ 1 Proposedby[ ] Mother [ ]Father [ ]State of WA [ ] Other . (CSWP)
Or, [ 1 Signed by the Judicial/Reviewing Officer. (CSW)

Mother: Anne Pennington Father: John Pennington

County: KING Superior Court/OAH Case No.: 08-3-03841-6 SEA

Child Support Order Summary Report

. The order [ ]does [ ] does not replace a prior court or administrative order.

>

The Standard Calculation listed on line 15e of the Worksheet for the paying parent is:
$741.47.

- to be paid by [ ] mother [X] father.

C. The Transfer Amount ordered by the Court from the Order of Child Support is:
D

. The Court deviated {changed) from the Standard Calculation for the following reasons:
{ ] Does not apply
[ ]} Nonrecurring income [ ] Sources of income and tax planning
[ ]Split custody [ ] Residential schedule (including shared custody)
[ ] Children from other relationships for whom the parent owes support
[ ] High debt not voluntarily incurred and high expenses for the child(ren)
[ ] Other (please describe}:

E. Income for the Fatheris [ }imputed [X] aétual income.
Income for the Mother is { ] imputed [X] actual income.

F. if applicable: [ 1 All health care, day care and special child rearing expenses are included in the
worksheets in Part Il

Worksheets

Children and Ages: Katelin, 1

Part I: Basic Child Support Obligation (See Instructions, Page 1)

1. Gross Monthly Income : Father Mother

a. Wages and Salaries $10597.00 $2,600.00

b. Interest and Dividend Income - -

c. Business Income - -

d. Maintenance Received - -

e. Other Income . - -

f. Total Gross Monthly Income ’
(add lines 1a through 1e) $10597.00 $2,600.00

WSCSS-Worksheets - Mandatory (CSW/CSWP) 6/2008 Page 1 of 5



2. Monthly Deductions from Gross Income

Father

Mother

Income Taxes (Federal and State) Tax Year: 2009

$2,140.49

$61.25

FICA (Soc.Sec.+Medicare)/Self-Employment Taxes

$705.46

$198.90

State Industrial Insurance Deductions

$6.00

Mandatery Union/Professional Dues

Pension Plan Payments

$652.00

Maintenance Paid

Normal Business Expenses

Talme oo |o|w

Total Deductions from Gross Income
(add lines 2a through 2g)

$3,503.95

$260.15

3. Monthly Net Income
(line 1f minus 2h)

4. Combined Monthly Net income
(Line 3 amounts combined)
(f line 4 is less than $600, skip to line 7.)

5. BASIC CHILD SUPPORT OBLIGATION: Combined
Katelin $986.00

$7,093.05

$2,339.85

$9,432.90

$986.00

6. Proportional Share of Income
(Each parent's net income from line 3 divided by line 4)

752

.248

7. Each Parent's Basic Child Support Obligation
(Multiply each number on line 6 by line 5)
(If fine 4 is less than $600, enter each parent's support
obligation of $25 per child. Number of children: 1
(Skip to line 15a and enter this amount.)

$741.47

$244.53

Part II: Health Care, Day Care, and Special Child Rearing Expenses (See Instructions, Page 3)

8. Health Care Expenses

a. Children's Monthly Health Insurance

b. Children's Uninsured Monthly Health Care

¢. Total Monthly Health Care Expenses
_(line 8a plus line 8b)

d. Combined Mcenthly Health Care Expenses
{add father's and mother's totals from line 8c)

e. Maximum Crdinary Monthly Heaith Care
(multiply line 5 times .05)

f. Extraordinary Monthly Health Care Expenses
{line 8d minus line 8e,, if "0" or negative, enter "0")

9. Day Care and Special Child Rearing Expenses

a. Day Care Expenses

b. Education Expenses

¢. Long Distance Transportation Expenses

d. Other Special Expenses (describe)

e. Total Day Care and Special Expenses
(Add lines 9a through Sd)

10. Combined Monthly Total Day Care and Special Expenses

(Combine amounts on line 9e)

WSCSS-Worksheets - Mandatory (CSW/CSWP) 6/2008 Page 2 of 5




11. Total Extracrdinary Health Care, Day Care, and Special
Expenses (line 8f plus line 10)

12. Each Parent's Obligation for Extraordinary Heaith Care,
Day Care, and Speciai Expenses
{Multiply each number on line 6 by line 11)

Part Ill: Gross Child Support Obligation

13. Gross Child Support Obligation (line 7 plus line 12)

$741.47 |

$244.53

Part IV: Child Support Credits (See Instructions, Page 3)

14. Child Support Credits

a. Monthly Health Care Expenses Credit

b. Day Care and Special Expenses Credit

¢. Other Ordinary Expenses Credit (describe)

d. Total Support Credits {add lines 14a through 14c)

Part V: Standard Calculation/Presumptive Transfer Payment (See Instructions, Page 4)

15. Standard Calculation Father Mother
a. Amount from line 7 if line 4 is below - -
$600. Skip fo Part VL.
b. Line 13 minus line 14d, ifline 4 is over $741.47 $244.53
$600 (see below if appl.)
Limitation standards adjustments
¢. Amount on line 15b adjusted to meet 45% - -
net income limitation
d. Amount on line 15b adjusted to meet - -
need standard limitation  Need Standard Year: 2008
e. Enter the lowest amount of lines 15b, 15¢ or 15d: $741.47 $244.53
Part VI: Additional Factors for Consideration (See Instructions, Page 4)
16. Household Assets Father's Mother's
Household Household

(List the Present estimated value of all major household assets.)
a. Real Estate ’

b. Stocks and Bonds

. Vehicles

. Boats

. Pensions/IRAs/Bank Accounts

Cash

. Insurance Plans

= (e Bl BioRTe]

. Other:

17. Household Debt
{List liens against household assets, extraordinary debt.)

a.

b.

C

WSCSS-Worksheets - Mandatory (CSW/CSWP) 6/2008 Page 3 of 5



(Household Debt continued) Father's Mother's
Household Household
d. -
e. -
f. -

18. Other Household Income

a. Income Of Current Spouse or Domestic Partner
(if not the other parent of this action)

Name

Name

b. Income of Other Adults in Household

Name

Name

¢. Income of Children (if considered extraordinary)

Name

Name

d. Income from Child Support

Name

Name

e. Income From Assistance Programs

Program

Program

-~

Other Income (describe)

19. Non-Recurring Income (describe)

20. Child Support Paid For Other Children

Name/age:

Name/age:

Name/age:

21. Other Children Living In Each Household
(First names and ages)

WSCSS-Worksheets - Mandatory (CSW/CSWP) 6/2008 Page 4 of 5




22. Other Factors For Consideration
Father receives $127,170 annually (a 5.8% reduction in previous salary). FEMA contracts have not
been included. The court has considered the likelihood of such contracts in denying a whole family

deviation.
Income tax deductions calculated on the basis of each party filing with 2 exemptions (John for
himself and Grace; Anne for herself and Katelin).

Note: There is no social security deduction for father; he pays for medicare only. There is a
mandatory pension contribution to PERS 2.

Signature and Dates

| declare, under penalty of perjury under the laws of the State of Washington, the information
contained in these Worksheets is complete, true, and correct.

Mother's Signature Father's Signature
Date - City Date City
r
Fob.11 2000
Jufge/Reviewing\Officer Date

Worksheet certified by the State of Washington Administrative Office of the Courts.
Photocopying of the worksheet is permitted.

WSCSS-Worksheets - Mandatory (CSW/CSWP) 6/2008 Page 5of 5 SupportCalc” 2009
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No. 65317-2-]

COURT OF APPEALS, DIVISION ONE
OF THE STATE OF WASHINGTON

JOHN EDWARD PENNINGTON,

DECLARATION OF
SERVICE

Respondent,
V.
ANNE LAUGHLIN PENNINGTON,

Appellant,

I, Leona Bernard, state and declare as follows:

[ am a Paralegal in the Law Offices of Anderson, Fields, Mcllwain
& Dermody, Inc., P.S. On the 29t day of July, 2010, I placed true and
correct copies of the Brief of Appellant and Legal Report of Proceedings
with Seattle Legal Messengers for delivery on July 29, 2010 to:

Karen D. Moore
Brewe Layman

333 Colbalt Building
3525 Colby Avenue
PO Box 488

Everett, WA 98206

-

THE STATE OF WASHINGTON THAT THE FOREGOING IS TRUE = u'ﬁ%—j

I DECLARE UNDER PENALTY OF PERJURY OF THE LAWS OF o
AND CORRECT. =&

DECLARATION OF SERVICE - |

7Y SES



DATED at Seattle, Washington, on this }‘{Pday of July, 2010.

DECLARATION OF SERVICE -2

4, |
r/j\gﬁﬂ’l[{, ::_:Q 2Tl L

Leona Bernard

Anderson, Fields, Mcllwain & Dermody
207 E. Edgar Street

Seattle, Washington 98102

(206) 322-2060



