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L. INTRODUCTION

This Court should reverse for legal error the $30,477,700 in
summary judgments in favor of a group of lenders against personal
guarantors Michael Abraham and Jason Sugarman. These California
guarantors were entitled to assert California defenses. The trial court
deprived them of these defenses based on an erroneous conflict of laws
analysis. The trial court’s two alternative grounds are both wrong. The
trial court first erred when it held no conflict of laws exists because the
guarantors expressed in the guarantees their intent to waive the California
law. This is an erroneous construction of the guarantees. On de novo
review this Court should conclude the guarantees do not express waiver.

Second, the trial court reached the wrong result under its
alternative conflict of laws analysis, also reviewed de novo. California
law, not Washington, applies to the issue whether these California
guarantors were entitled to assert California’s statutory protections for
guarantors. California had the more important contacts with the guarantee
transaction and the greater interest in the issue of what protections are
afforded its guarantors. California is so interested in protecting guarantors’
rights that in 1939 it enacted a statute allowing guarantors to demand that
creditors first pursue the principal and collateral. Pursuant to the

Restatement (Second) of Conflict of Laws followed in Washington



applicable to guarantees, California law applies because California has the
most significant relationship to the transaction and the parties for the
particular issue of a guarantor’s defenses. Under California law, the trial
court should have denied the lenders’ motion for summary judgment
because it is uncontested the lenders have not pursued the principal or
collateral despite demand.

This Court should reverse because summary judgment was
precluded by the guarantors’ exoneration argument. The undisputed
evidence, under both California and Washington law, required the
guarantors be exonerated by the lenders’ agreement to subordinate their
loans to senior creditor Gottex and by their covenants not to collect their
debts from the principal and collateral until Gottex was fully paid. The
guarantors never consented to this; their liability is discharged.

This Court should reverse for legal error.

II. ASSIGNMENTS OF ERROR

1. The trial court erred in granting summary judgment against
Sugarman and Abraham.

2. The trial court erred in concluding that there was no
conflict between California and Washington laws on the
basis that the guarantors expressed in the guarantees an
intent to waive the protections of California law.

3. The trial court erred in concluding that, if there were a
conflict, Washington law instead of California law applied
to the issue of what protections apply to the guarantors and



whether the guarantors could require the lenders first to
pursue the principal and collateral.

The trial court erred in granting summary judgment when
the evidence presented a question of fact under both
California and Washington law whether the guarantors’
were exonerated by the lenders’ agreement with the
principal (to which the guarantors were not a party) not to
pursue the principal or collateral until a senior lender was
paid.

The trial court erred in denying as moot the motion to
amend the answer.

III.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1.

Was it legal error to construe the guarantees to contain an
expression of intent to waive the protections of California
law in the absence of any waiver language? (Assignments
of Error 1 and 2).

Was it legal error to apply Washington law despite the
more significant relationship of California to the parties and
the transaction with respect to the particular issue of a
guarantors’ defenses when the guarantors were located in
California, signed the guarantees in California, and had the
expectation that the protections of California law would be
available, and where the principal and assets are located in
California, the investment concerned the development of
California real estate, and California has the stronger policy
interests? (Assignments of Error 1 and 3).

Was it legal error to grant summary judgment when the
evidence presented a question of fact under both
Washington and California law whether the lenders
exonerated the guarantors by entering a contract with the
principal and a third party, without the consent of the
guarantors, to forestall collection against the principal and
collateral until the third party was fully paid? Can the
lenders enforce greater obligations against the guarantors
than the principal absent consent? (Assignments of Error 1
and 4).



4. Was it error to deny the motion to amend as moot?
(Assignment of Error 5).

IV. STATEMENT OF THE CASE
The California guarantors seek relief from the trial court’s
erroneous grant of summary judgment appealing the monetary judgments
against them. CP 1047-1133. The trial court entered judgments against
Mr. Abraham in principal amounts totaling $30,477,700. CP 967 (order on
summary judgment); see also CP 985-98, 999-1006, 1007-14, 1015-22,
1023-30, 1031-38, 1039-46 (judgments). The trial court entered judgments
against Mr. Sugarman totaling $6,926,750. CP 968 (order on summary
judgment); see also CP 1023-30, 1031-38, 1039-46 (judgments).
A. Washington Lenders Loaned Money to Invest in a
California Principal’s Financing of California Projects,

and Requested Personal Guarantees from California
Residents Sugarman and Abraham.

The guarantors reside and work in California. CP 379, p. 5; 404,
q1; CP 391, p. 5; CP 407, 99 1, 5. They are the principals of MKA, a
California limited liability company established in 1988 with offices in
Newport Beach, California. CP 404, q 1; CP 407, § 2. MKA provides
capital to primarily California developers for land development. CP 353, q
3; 407-8, Y 2-4. The capital comes primarily from investors. Id. MKA
manages investments from institutional and accredited individual investors

through investment funds. /d. Through those funds, MKA provides debt



financing to real estate developers based primarily in California. I/d. The
loans to developers are typically secured by deed of trust on the real
property under development. Id. The proceeds of the lenders’ loans were
used to finance California developers. CP 408, § 8. The loans were
secured primarily by the California real property under finance and assets
of MKA located in California. CP 428, 11; CP 437,91, CP 441-42, § II.

The Freestone lenders pursued investment opportunities with
MKA in California. The lenders learned about MKA through a third party
located in California. CP 408, § 6; CP 96, § 12. The lenders contacted
MKA in California. CP 408, q 7. Representatives of the lenders visited
MKA in California and viewed collateral properties “probably a dozen
times.” CP 408, § 7; CP 401 69:17-23; CP 396 22:20-21. See also CP 394
15:3-4 (Sugarman testified: “Freestone came to MKA’s office so many
times to go through our portfolios.”). The lenders sent their money to
MKA in California. During 2006 and 2007, MKA executed nine
promissory notes with individual lenders. CP 98-99, 49 21(a)-(i); CP 105-
139 (the nine notes). Of the nine notes, two were signed 5/8/06, three were
signed 10/30/06, one was signed 2/1/07, and three were signed 4/2/07. Id.
Each note was accompanied by a security agreement, securing the note by

MKA'’s assets in California. CP 100-01, § 21(p); see, e.g., CP 195-200.



The notes selected Washington law at the lenders’ request for tax
purposes. CP 420, lines 17-22.

The lenders asked MKA employees to have Abraham and/or
Sugarman, whom the lenders knew to be located in California, guarantee
the notes. CP 383 33:2-9; CP 395 20:16 to 21:23. The lenders made no
personal request to the guarantors. Id. The guarantees were drafted in
California. CP 97-98, 99 19-20. The lenders never discussed the
guarantees with the guarantors, nor negotiated their terms. CP 383 33:2-9;
CP 395 20:13-21:23. The guarantors were unrepresented by counsel. CP
380 13:13-17; 381 14:4-5; 384 46:9-14; 393 13:2-5. Abraham guaranteed
payment on all of the notes and Sugarman guaranteed payment on the
three notes signed 4/2/07. CP 107 (Abraham); CP 111 (Abraham); CP 115
(Abraham); CP 119 (Abraham); CP 123 (both); CP 127 (Abraham); CP
131 (both); CP 135 (Abraham); CP 139 (both) (the guarantees). The
guarantors executed the guarantees in California. CP 353, § 4.

Both guarantors were familiar with guarantees from their dealings
in California. CP 386 75:12-78:13; CP 398 42:4-5. Abraham testified his
understanding was that the lenders would have to proceed against the
security interests before enforcing the guarantees. CP 386 75:12-78:13.
He testified that as guarantor he would personally “step up” “if the asset

hasn’t paid the debt.” Id. He explained, “[F]irst what we do, we look to the



asset first to pay the debt. If the asset hasn’t paid the debt, then we go to
the guarantees.” Id. He confirmed he understood the guaranty to require
“exhaustion of the collateral” before he was obligated to perform. /d. He
further explained his understanding came from past experience enforcing
guarantees, including with MKA and local banks. /d.

The guarantees are short. Each one states:

THE UNDERSIGNED HEREBY UNCONDITIONALLY GUARANTIES
THE PAYMENT OF ALL AMOUNTS DUE UNDER THIS NOTE.
UPON DEFAULT OF MAKER TO TIMELY PAY ANY AMOUNT
DUE HEREUNDER, LENDER MAY IMMEDIATELY DEMAND, AND
THE UNDERSIGNED SHALL IMMEDIATELY PAY, SUCH PAST
DUE AMOUNT.

CP 107.
B. Without Consent by the Guarantors, The Lenders
Subordinated Their Loans to a Senior Creditor and

Covenanted Not to Sue the Principal or Pursue
Collateral.

The lenders entered into a subordination agreement (the
“Subordination Agreement”) with senior creditor Gottex and MKA on
February 20, 2007 (CP 354-55, § 9; CP 366-71). The lenders covenanted
not to pursue MKA for collection or payment of amounts due it until
Gottex was fully paid. CP 366-67 at ] 2, 4. The lenders had broad
security interests “in substantially all of MKA’s assets.” CP 428, 11; CP

441-42. In the Subordination Agreement they covenanted not to pursue



this collateral until Gottex was fully paid. CP 367 at § 6. The
Subordination Agreement is binding on successors. CP 369 at § 14.

The guarantors are not parties to the Subordination Agreement.
The lenders offered no evidence of the guarantors’ express consent to the
Subordination Agreement. The lenders offered disputed evidence whether
and when the guarantors even had knowledge of the agreement, discussed
below. The lenders offered no evidence that the guarantors understood that
while the Subordination Agreement prevented enforcement against MKA
until Gottex was paid, they would not receive the same treatment.

Sugarman disputes knowing about or consenting to the
Subordination Agreement at any time relevant to this dispute. CP 399 at
49:5-25. Abraham also does not admit consent to the agreement. Abraham
admitted that when he later signed note extension agreements in 2008, he
had read the Subordination Agreement. CP 934 63:13-25. He also testified
that his understanding of the agreement was that “there would be no
actions on anybody’s part until after [Gottex] was paid.” CP 934, 63:1-5.
Abraham never testified that he understood and agreed that pursuant to the
Subordination Agreement the lenders could pursue him but not MKA.

Neither the note extension agreements (CP 945-54) nor any written
document signed by the guarantors refer to the Subordination Agreement

at all. The note extension agreements contain an integration clause stating



that all understandings are stated in the document. CP 950 at 4 15. While
the Subordination Agreement required the lenders to mark future notes as

subject the agreement (CP 367-68 at § 5), the lenders failed to do so.
C. On the Principal’s Default, the Lenders Sued the
Guarantors, Resulting in a First Set of Summary

Judgments That Were Reversed and Remanded for a
Conflict of Laws Analysis.

MKA was unable to pay the lenders on their notes while paying
Gottex. CP 101, 99 23-24. The lenders initiated this lawsuit on September
2, 2008. CP 1-38. In their complaint, the lenders requested a declaration
that MKA was in default, but no judgment or collateral. CP 22-23 (“First
Cause of Action”). This is because the lenders had subrogated their loans
to the senior creditor and could not collect against MKA without
breaching the Subrogation Agreement. The lenders sought money
judgments only against the Guarantors on the guarantees. CP 23-25
(“Second Cause of Action™). It is undisputed that the lenders have not
pursued the principal or collateral. CP 508, 9 2-3; CP 354, 8.

The trial court granted the lenders’ first summary judgment motion
based on Washington law in March 2009. See Freestone Capital Partners,
LP v. MKA Real Estate Opportunity Fund I, LLC, 155 Wn. App. 643, 230
P.3d 625, 2010 Wash. App. LEXIS 855 (Wash. Ct. App. Apr. 26, 2010)

(in the record at CP 305-345) (“Freestone v. MKA”). This Court reversed



the judgments, ruling that the parties had not selected the law to be applied
to the guarantees. Id. at 658-63. This Court instructed the trial court on
remand to conduct a conflict of laws analysis to determine whether a
conflict existed in light of the lenders’ waiver argument, and whether
California or Washington law controlled the guarantors’ ability to assert
defenses to the action. Id. at 663-68. This Court explained Washington’s
conflict of laws analysis applicable to guaranty contracts. Id.

D. The Trial Court Again Granted Summary Judgment to
the Lenders on Two Alternative Grounds

After the mandate issued, the lenders again moved for summary
judgment urging Washington law be applied and that no conflict of laws
existed because the guarantors had waived their statutory protections in
the guarantees. CP 210-36. The guarantors opposed the relief requested,
urging California law be applied, CP 280-303, and rebutting waiver. CP
288-91, § C. The guarantors argued that under California or Washington
law, they were exonerated by the lenders’ entry into the Subordination
Agreement with MKA and Gottex. CP 284; CP 299-301; CP 301 note 34.
Finally, the guarantors factually disputed the lenders’ argument that, even
if the California defenses applied, pursuit of the principal and collateral
was futile due to insufficient assets. CP 302-303; 347-348, 9 3-4; CP 508,

9 4. The guarantors also argued that any alleged futility was caused by the

10



lenders’ delay in failing timely to pursue the principal and collateral upon
the guarantors’ demand, resulting in the guarantors’ exoneration. CP 301-
302, § G; CP 353-54, 99 6-7.

The trial court granted summary judgment to the lenders. CP 963-
84, and incorporated into its written order the transcript of its decision and
reasoning. CP 967 at lines 3-7; CP 971-84 (transcript attached to order).
The Court ruled in the alternative: 1) no conflict of law exists because the
guarantors waived the protections of California law in the guarantees (CP
978, line 11 to CP 981, line 19), and 2) if their rights were not waived, the
Restatement Conflict of Laws favors application of Washington law. CP
972, line 7 to 978, line 8.

The trial court found material issues of disputed fact regarding the
alleged futility of pursuit of the principal and collateral. CP 1068 line 20
to 1069 line 2.

Finally, the trial court denied as moot the guarantors motion to
amend their answer to clarify their exoneration defense. CP 961-62. CP
962 (motion is denied “as futile and moot™).

V. ARGUMENT

This Court should reverse on de novo review of the conflict of laws
analysis. First, the trial court erred by finding that no conflict of laws

exists due to waiver of the California protections expressed in the

11



guarantees. Both California and Washington law support rejection of this
construction based on insufficient expression of intent to waive in the
guarantees. Second, the trial court erred when it concluded that
Washington law applies. The trial court’s conflict of law analysis failed to
focus on the exact issue before it: which state had the more significant
relationship to the particular issue whether the guarantors are entitled to
assert defenses codified in California. Instead, the trial court considered
the transactions generally, focusing on the underlying loan transaction
between MKA and the lenders. It failed to recognize that the guarantors’
location in California is the most important contact for the issue of the
guarantees. The trial court disregarded relevant Washington precedent,
disregarded the justified expectations of the guarantors, and disregarded
the relevant policies of each state. This contravenes the required
Restatement analysis. A proper analysis results in the application of
California law to the issue of the guarantors’ defenses.

A. Standards of Review.

Interpretation of a written contract is a matter of law. Fancher
Cattle Co. v. Cascade Packing, 26 Wn. App. 407, 409, 613 P.2d 178
(1980). Which state’s laws apply is a question of law reviewed de novo.
McKee v. AT&T Corp., 164 Wn.2d 372, 384, 191 P.3d 845 (2008). De

novo review applies to all matters of law. Wilson Court Ltd. P'ship v. Tony
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Maroni's, 134 Wn.2d 692, 698, 952 P.2d 590 (1998). All facts and
reasonable inferences are considered in a light most favorable to the
nonmoving party. Id. Dismissal of defenses on summary judgment is
reviewed de novo. Freestone v. MKA, 155 Wn. App. at 672.

This Court substitutes its judgment for that of the trial court on de
novo review. Skamania County v. Columbia River Gorge Comm’n, 144
Wn.2d 30, 42, 26 P.3d 241 (2001). Sunnyside Valley Irrigation Dist. v.
Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003). In applying these
standards, this Court should reverse and vacate the judgments.

Motions to amend are freely granted. CR 15(a). The standard of
review when a request to amend a pleading is denied is a manifest abuse
of discretion or a failure to exercise discretion. Herron v. Tribune Pub'g
Co., 108 Wn.2d 162, 165, 736 P.2d 249 (1987); Caruso v. Local Union
No. 690 of Int'l Bhd. of Teamsters, Etc., 100 Wn.2d 343, 351, 670 P.2d
240 (1983) (allowing amendment five years four months after the original
complaint was filed upon a finding of no prejudice to the opposing party).

B. Because The Guarantees Contain No Expression of

Waiver, The Trial Court Erred in Concluding That No
Conflict of Laws Exists.

The trial court erroneously ruled that the guarantees demonstrate
intent by the guarantors to waive their rights under the California statutes.

(CP 978, line 11 to CP 981, line 19). If waiver were present, no conflict of
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laws exists. Waiver is not present. The trial court’s construction is an error
of law and should be reversed on de novo review.

Absent a choice of law provision, Washington conflict of law
analysis first requires a determination if an actual conflict exists." Here,
conflict exists. Washington common law allows the lenders to proceed
against the guarantors directly without first proceeding against the
principal. Warren v. Washington Trust Bank, 92 Wn.2d 381, 390 n.1, 598
P.2d 701 (1979). In contrast, § 2845 of the California Civil Code grants
guarantors the right to demand that creditors first “proceed against the
principal, or to pursue any other remedy in the creditor's power which the
surety cannot pursue, and which would lighten the surety's burden.” See 1
Witkin Sum. Cal. Law Contracts, § 1003; Freestone v. MKA, supra, 155
Wn. App. at 663-64. The guarantor is entitled to the “benefit of every
security for the performance of the principal obligation. . . .” Section 2849.
The lenders have not proceeded against the principal or the security
despite demand. This defeats collection against the guarantors.

This Court should find a conflict of laws. The trial court erred in
construing the guarantees to contain an expression of waiver. The trial

court lost sight of the inquiry—whether waiver language is present, i.e., an

! See Freestone v. MKA, supra, 155 Wn. App. at 665; Potlatch No. 1 Federal
Credit Union v. Kennedy, 76 Wn.2d 806, 809, 459 P.2d 32 (1969); Granite
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expression of intent to knowingly waive rights—and instead merely
construed the language in the guarantee. Reversal is necessary.

1. The plain language of the guarantees refutes the
trial court’s ruling finding waiver.

The trial court’s finding of waiver is inimical to the California
statutory scheme. Guarantors obligated “immediately” on guarantees

maintain the right to invoke the protections of § 2845. The right is

statutorily prescribed even if not present in the written guarantee. Section
2807 provides that a guarantor is liable “immediately upon the default of
the principal, and without demand or notice.” Notwithstanding this
language, the Code goes on at § 2845 to permit the guarantor to require
the creditor to proceed against the principal or collateral. A guarantee
which is “unconditional” or requires “immediate payment,” is consistent
with the guarantors’ continued right to assert the protections of the Code.
Such words in no way preclude or waive application of § 2845, § 2849 or
§ 2850. Guarantees are presumed unconditional under § 2806.% Yet § 2806
and § 2807 coexist with §§ 2845, 2849, and 2850. The unconditional,

immediate nature of a guaranty does not abrogate the coexistent defenses.

Equip. Leasing Corp. v. Hutton, 84 Wn.2d 320, 324, 525 P.2d 223 (1974);
Mulcahy v. Farmers Ins. Co., 152 Wn.2d 92, 101, 95 P.3d 313 (2004).

2 “A suretyship obligation is to be deemed unconditional unless its terms
import some condition precedent to the liability of the surety.”
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California enacted legislation in 1939 to protect guarantors the
same as sureties, American Guaranty Corp. v. Stoody, 230 Cal. App. 2d
390, 392 (Cal. App. 2d Dist. 1964), citing Cal. Civ. Code § 2787. This
entitled guarantors to protections previously developed in equity and
codified for sureties in Cal. Civ. Code §§ 2845 and 2849. Id. at 392-93.
The protections include the Guarantors right to require that lenders first
pursue the principal and secured interests. Id., citing Cal. Civ. Code
§§ 2845, 2849. A large body of California law enforces these policy
choices and negates the lenders’ waiver theory. The statutory protection
was created to guard against precisely the type of guarantee at issue here:
one that would not, on its face, permit a guarantor to demand that the
lender first look to the principal and the collateral.

Moffett v. Miller, 119 Cal. App. 2d 712, 713-14 (1953), describes
this statutory scheme. While “an absolute and unconditional guaranty”
prior to 1939 would not have required the exhaustion by the creditor of his
remedies against the principal debtor or other security, after 1939, that
same guarantor would have the right to invoke § 2845. Id. See also State
Athletic Comm’n of Calif v. Mass. Bonding and Ins. Co., 46 Cal. App. 2d
823, 829 (1941) (the purpose of the equitable code sections are not at odds
with an unconditional guaranty but offer unique equitable protections for

California guarantors). Moffett describes the precise situation here. After
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1939, a guarantor of an unconditional guaranty providing for “immediate
liability” may invoke § 2845. The trial court’s ruling misapplies California
law, including Moffett and State Athletic Comm n.

The trial court also failed to identify any intent to waive the

statutory protections in the language of the guarantees. California law
requires an express waiver. Cal. Civ. Code § 2856. See also Krueger v.
Bank of America, 145 Cal. App. 3d 204, 213 (1983) (rights under § 2845
“may be expressly waived”). The California Civil Code does not prescribe
waiver language, but it does offer “safe harbor” language that can be used
to unequivocally express waiver. See Cal. Civ. Code § 2856(c)(1).> The
guarantees do not contain the safe harbor language.

Guarantees are interpreted by the same rules as other types of
contracts, with a view towards effectuating the purposes for which the
contract was designed.’ The California Supreme Court in Bloom stated

that “carrying out the expressed intent of the parties’ accords with the

3 “The guarantor waives all rights and defenses that the guarantor may
have because the debtor's debt is secured by real property. This means,
among other things: (1) The creditor may collect from the guarantor
without first foreclosing on any real or personal property collateral
?ledged by the debtor.”

Bloom v. Bender, 48 Cal. 2d 793, 803, 313 P.2d 568 (1957). See also
Home Fed Sav. & Loan Ass'n v. Ramos, 229 Cal. App. 3d 1609, 1613,
284 Cal. Rptr. 1 (1991) (A guaranty must be interpreted “consistent with
the expressed intent of the parties under an objective standard.”). No
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basic rules of suretyship law. . . .” Id. To establish knowing waiver, the
language must “adequately express such a waiver.” River Bank Am. v.
Diller, 38 Cal. App. 4th 1400, 1417 (Cal. App. 1% Dist. 1995). In both
Stoody and Cooper, two cases where waiver was found, the parties used
the word “waive.”” These guarantees contain no like expression.® No
intent to waive the Guarantors’ rights to §§ 2845, 2849, or 2850 can be
found in the guarantees.

The lenders argued waiver based on California law. See CP 226-
228. California has a statute for choice of law in contract construction that
suggests that Washington law might control because the guarantors make
payment to Washington. See Cal. Civ. Code § 1646 (“A contract is to be
interpreted according to the law and usage of the place where it is to be

performed; or, if it does not indicate a place of performance, according to

reasonable guarantor would consider these guarantees to waive provisions
of the California Civil Code.
3 American Guaranty Corp. v. Stoody, supra, 230 Cal. App. 2d at 394
(italics added by court). See also WRI Opportunity Loans II, LLC v.
Cooper, 154 Cal. App. 4™ 525, 542 (Cal. App. 2d Dist. 2007) (Waiver
where contract stated: “Guarantor affirms its intention to waive all benefits
that might otherwise be available to Guarantor or Borrower under . . .
Civil Code Sections 2809, 2810. . . , among others.”). See also Brunswick
Corp. v. Hays, 16 Cal. App. 3d 134, 138 (Cal. App. 2d Dist. 1971)
g“notwithstanding” expressed intent to waive).

There is no extrinsic evidence supporting any intent to waive rights. To
the contrary, Mr. Sugarman testified explicitly that he never intended to
waive any rights within the guarantees, stating, “I didn’t waive any rights
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the law and usage of the place where it is made.”). The guarantees do not
express waiver under Washington law either.

Under Washington law the guarantees would be construed as under
California law because they lack expression of an intent to waive rights.
See Colo. Structures, Inc. v. Ins. Co. of the W., 161 Wn.2d 577, 588, 167
P.3d 1125 (2007) (“A contract, including a bond, should be construed as a
whole. . . . [I]t should be construed in accordance with the parties' plain
intent.”); Hearst Commc'ns, Inc. v. Seattle Times, 154 Wn.2d 493, 503-04,
115 P.3d 262 (2005) (contracts must be construed according to objective
manifestations). Guarantees are to be construed “without reading into it
terms and conditions on which it is completely silent.” Nat'l Bank of
Wash. v. Equity Investors, 81 Wn.2d 886, 918, 506 P.2d 20 (1973)
(emphasis added). The guarantees are silent on waiver, containing no
objective manifestation of an intent to waive rights.

Under Washington law, the absolute nature of an unconditional
guaranty does not operate as a waiver of a guarantor’s defenses. See
Security State Bank v. Burk, 100 Wn. App. 94, 100, 995 P.2d 1272 (2000)
(a guarantor’s unconditional guaranty did not encompass a waiver of the

requirement to dispose of collateral in a commercially reasonable fashion),

as a guarantor in this agreement or any other agreement.” Sugarman Dep.,
41:1-2.
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citing United States v. Willis, 593 F.2d 247, 254 (6th Cir. 1979). In Willis,
the Court rejected the argument that the guarantor waived the defense of
commercial reasonableness simply by virtue of the fact that guaranty was
“unconditional.” Id. The Willis court acknowledged the argument’s
“superficial appeal,” but the court went on to conclude that use of the term
did not express waiver and the defense of the doctrine of commercial good
faith remained available to the guarantor Id. at 255. A guarantor’s waiver
of a defense requires a manifestation of specific intent to do so. See, e.g.,
Fruehauf Trailer Co. of Canada, Ltd. v. Chandler, 67 Wn.2d 704, 709,
409 P.2d 651 (1996) (the guaranty at issue waived a defense in “clear and
unambiguous terms.”).

No terms in the short guarantees express waiver under either
California or Washington law.

2. Analysis of the trial court’s oral ruling illustrates
the trial court’s missteps.

The errors in the trial court’s reasoning are revealed in its oral
decision. The court characterized the decision whether the guarantors
waived their California defenses as a “close call.” CP 981, line 10. It is
not. Either the guarantors expressed waiver or they did not. The trial court

correctly noted that no waiver language is present in the guarantees. CP

981, lines 24-3 (“The guarantee does not contain any language indicating a
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waiver of rights. It certainly does not contain the safe harbor language
....7). This should have been the end of the inquiry.

The trial court next identified Cal. Civ. Code § 2856(3)(b) as a
relevant statute, noting that no particular language or phrase is necessary
to establish waiver so long as the contractual provision “expresses an
intent to waive any or all of the rights and defenses” available under the
Code. CP 981, lines 4-9. The trial court then misstepped, concluding that
because the guarantee contains the words “immediately demand payment
from a guarantor,” “it could only mean that lender is free to look to the
guarantor first, and as such, the guarantor cannot demand his rights that a
lender must first collect collateral.” CP 981, lines 10-16 (emphasis added).
The trial court disregarded California law to conclude that was an
expression of waiver. CP 1068.

The trial court never seized on or found any language alternative to
the word “waive” that expressed the same idea. The trial court instead
merely construed the language as if this were a pre-1939 California case.
This is a post-1939 case and the statutory scheme does not equate that
language to waiver. The trial court did exactly what California does not

allow. It prevented a guarantor from asserting the rights of the statute

absent an expression of waiver. This Court should reverse the trial court’s
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ruling that the guarantors waived their statutory protections. A conflict of
laws exists; a proper conflict analysis is necessary.
C. The Trial Court Erred in Its Alternative Conflict of

Laws Analysis When It Applied Washington Law to the
Guarantees.

The trial court failed to recognize California’s more significant
relationship to the guarantee transactions and to the issue of a guarantor’s
available defenses. On de novo review, this Court should hold that
California law applies. This Court should reverse.

If a conflict of laws exists, Washington courts apply the law of the
state with the most significant relationship to the contract pursuant to
Restatement (Second) of Conflict of Laws § 6 (“§ 67)” and Restatement
(Second) of Conflict of Laws § 188 (“§ 188).% Porlatch, supra; Freestone
v. MKA, 155 Wn. App. at 665-66. “The most significant relationship rule

has been specifically extended to contracts of suretyship or guaranty.”

" The § 6 comments guard against precise rules where the difficulties and
complexities involved require consideration of the underlying factors in
the situation at issue. § 6, Cmt. on Subsection 2 at (c¢). § 6 comments urge
a court to “give consideration not only to its own relevant policies . . . but
also to the relevant policies of all other interested states” to reach a result
that “will achieve the best possible accommodation” of all the states’
policies. Id. at (f). The court should consider the justified expectations of
the parties. /d. See full text in appendices.

8 The Restatement (Second) of Conflict of Laws § 188 summarizes the
factors that a court should consider in determining which state has the
most significant relationship with the contracts in the absence of an
effective choice of law. See full text in appendices.
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Freestone v. MKA, at 665-66, citing Granite Equip. Leasing Corp., 84
Wn.2d at 324.

§ 188(2) summarizes five contacts which “are to be evaluated
according to their relative importance with respect to the particular issue.”
§ 188.° In the first appeal, this Court instructed that the most significant
relationship test and factors set forth in § 188 determine the law applicable
to suretyship contracts. Freestone v. MKA, at 666. This Court found this to
be true even considering § 194.!° This Court noted, where “the initial
clauses of § 194 suggest that the choice of Washington law in the MKA
promissory notes determines the law to be applied to the guarantees,” the
later comments in § 194 are consistent with the Washington Supreme
Court’s view expressed in Potlatch that “normally the factors of § 188
determine the law applicable to surety contracts.” Id. at 666. This Court

noted the provisions in § 194 calling for another state’s local law if “with

® See also G. W. Equip. Leasing Inc. v. Mt. McKinley Fence Co., 97 Wn.
App. 191, 195-96, 982 P.2d 114 (1999) (“some contacts are more
significant than others™), citing Potlatch, 76 Wn.2d at 810 (“application of
[the significant relationship] principle does not involve merely counting
the contacts. Rather these contacts are guidelines indicating where the
interests of particular states may touch the transaction in question”).

10°8 194 provides that, where the parties do not select the law in a guaranty
contract, the rights created are determined by the local law of the state
where the contract requires repayment “unless, with respect to the
particular issue, some other state has a more significant relationship under
the principles stated in § 6 to the transaction and the parties, in which
event the local law of the other state will be applied.”
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respect to the particular issue, some other state has a more significant
relationship under the principles stated in § 6 to the transaction and the
parties.” Id. at 666-67, citing § 194. The Court noted that comments to
§ 194 reiterate that, “[o]n occasion, a state which is not the state whose
local law governs the principal obligation will nevertheless, with respect
to a particular issue, be the state of most significant relationship to the
suretyship contract and the parties and hence the state of the applicable
law.” Id. at 667, citing comments to § 194. The trial court correctly noted
that the fact that payments were due in Seattle is a contact that is “not
determinative.” CP 974, lines 12-14. Application of the most significant
relationship test is necessary.

1. California Has the Most Significant Relationship

to the Issue of What Protections Are Due the
Guarantors.

Analysis under § 6, § 188 and § 194 of the Restatement strongly
supports application of California law to the issue at hand.

§ 6 sets out the broad principles of conflict of laws, and requires
courts to give consideration “to the relevant policies of all other interested
states” to reach a result that “will achieve the best possible
accommodation” of all the states’ policies. Here, consideration of
California’s policies demonstrates that application of California law is

necessary for that optimal accommodation. This Court’s considerations
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should include the relevant policies of the forum, the relevant policies of
other interested states and the relative interests of those states in the
determination of the particular issue, and the protection of justified
expectations. Rest. (Second) Conflict of Laws, § 6. These factors establish
that California has the most significant relationship to the guarantees.

“State interest analysis focuses on whether application of the
state’s law under the circumstances of the particular case will advance
policies that the law was intending to promote.” Business Loan Center,
LLC v. Nischal, 331 F. Supp. 2d 301, 309 (2004). California’s strong
interest in and policy regarding protection of California Guarantors is clear
and reflected in California statutes. Since 1939, California has consistently
protected guarantors through this statutory scheme that includes § 2845, §
2849, and § 2850. In State Athletic Comm’n of Calif., 46 Cal. App. 2d at
829, the court described the policy behind the implementation of Cal. Civ.
Code §§ 2845 and 2849: “These code sections are the enactment of rules
developed in equity to give relief from the common law doctrine which
permitted the creditor to enforce remedies against the surety without
reference to his rights against the principal.”

Application of California law advances the policy that the
California statutes were enacted to promote, protection of California

guarantors. Washington does not have the same level of interest in the
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issue. The legislature has remained silent in this area of law. Washington
has a more general interest in this transaction of ensuring that contracts are
enforced, but no precise policy interest in the treatment of guarantors.

The consideration of justified expectations favors application of
California law. The record is uncontested that the guarantors, who were
not advised by counsel in these transactions (CP 380 13:13-17; 381 14:4-
5; 384 46:9-14; 393 13:2-5), were familiar with how guarantees in
California operated, including the requirement that the principal and
collateral first be exhausted. CP 386 75:12-78:13; CP 398 42:4-5. This
knowledge reasonably formed their expectation as to how the guarantees
in question would operate. This is not a case where Washington guarantors
are attempting to assert California law for a transaction that concerns
participants in both states. They are California guarantors, precisely the
persons the California legislature has acted to protect. The considerations
of § 6 support application of California law to this issue.

Analysis under § 188 compels the same conclusion. The contacts
of § 188 “are to be evaluated according to their relative importance with
respect to the particular issue.” § 188. See also G. W. Equip. Leasing Inc.
v. Mt. McKinley Fence Co., supra, 97 Wn. App. 191 at 195-96 (“some
contacts are more significant than others”). “[A]pplication of [the

significant relationship] principle does not involve merely counting the
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contacts. Rather these contacts are guidelines indicating where the
interests of particular states may touch the transaction in question.”
Potlatch, 76 Wn.2d at 810.

The contact most important to the issue of the guarantors’ defenses
is the location of the guarantors. They are located in California, they
received the lenders’ request for guarantees in California, and they
executed the guarantees in California.

a. Place of contracting and negotiation
support application of California law.

California has the most significant relationship to the guarantees,
as both the place of contracting and place of negotiation occurred in
California.

“[T]he place of contracting is the place where occurred the last act
necessary, under the forum's rules of offer and acceptance, to give the
contract binding effect. . . .” § 188 comment (¢). In Granite Equip.
Leasing, supra, the place of contracting was found to be the place where
the guaranty was signed. 84 Wn.2d at 325."! This Court should follow this

Washington choice of law case concerning guarantees. Here, the

" See also Wilson Court Ltd. P’shp v. Tony Maroni’s, Inc., supra, 134
Wn.2d at 710, 952 P.2d 590 (1998) (“A contract of guaranty, like every
other contract is made by the mutual assent of the parties. When the
contract is signed by the guarantor at the other party's request,
mutual assent is proved.”).
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guarantors accepted the terms of the guarantee when they signed them in
California, as the trial court correctly concluded. CP 974. The parties
agree there was no negotiation of the terms and that Abraham and
Sugarman, located in California, never discussed the guarantees with the
lenders. CP 383 33:2-9; CP 395 20:13-21:23. These contacts weigh in
favor of California law.

b. Subject matter and place of performance

are neutral contacts not significant to the
guarantors’ defenses.

The subject matter and place of performance are not decisive
contacts for guarantees under Washington case law. The place where a
guaranteed debt is to be paid can represent the subject matter of the
contract. See Granite Equip. Leasing, 84 Wn.2d at 325. In Granite Equip.
Leasing, the Court applied Washington law to a guaranty and the issue of
available defenses even though the place of performance of the guaranty
and its subject matter were New York. /d. at 324-27. The Court applied
Washington law notwithstanding that the underlying lease selected New
York law. Id.

These documents are silent. The debtor mailed or transferred
payment to Washington. This contact does not significantly favor the
lenders because payment is not a significant contact in the context of the

issue of the Guarantors’ protections. The debtor could have sent payment
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to a creditor located anmywhere without a material change to the
guarantors’ expectations and California’s interest in protecting guarantors.

c. The guarantors’ domicile in California is
the most important contact.

The factors related to location of the parties favor application of
California law. The most important domicile in relation to the issue of the
guarantors’ defenses is the guarantors’ domicile. Abraham and Sugarman
are domiciled in California. MKA is a California limited liability
company. In contrast, three of the four plaintiff entities are Delaware
limited partnerships. Only Freestone Capital Partners L.P. is a
Washington limited partnership. While the entities’ place of business is
primarily Washington, Freestone also operates in Santa Barbara,
California. When it applied Washington law to the guaranty at issue in
Granite Equip. Leasing, the Supreme Court noted that while the creditor
was located in New York, it aléo had offices in Washington. Granite
Equip. Leasing, 84 Wn.2d at 325. The location of the creditor is not
significant to the issue of the guarantor’s defenses, while the guarantors’
domicile is the most important contact.

The creditor’s location is not determinative to the defenses an
obligor can assert, as illustrated in Pacific Gamble Robinson Co. v. Lapp,

95 Wn.2d 341, 348, 622 P.2d 850 (1980). The court applied the law of the
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state where the obligor was located at the time a promissory note was
executed. The creditor was located in Washington but had sought out the
debtor’s business in Colorado. The debtor subsequently moved to
Washington and attempted to assert Washington defenses. The court
rejected this attempt and held that notwithstanding the creditor’s
Washington location, the parties justifiably would have expected Colorado
law to apply. The Washington Supreme Court commented, “Although
petitioner’s principal place of business is in Washington, petitioner was
doing business in Colorado and had willingly subjected itself to Colorado
law by entering into a contract with a Colorado resident and could
justifiably assume that the Colorado law would likewise apply to
petitioner’s business debtor.” 95 Wn.2d at 348.

Here the lenders were doing business in California centered on
California transactions. They requested guarantees from the Californians.
The lenders could justifiably assume that California law would apply to
the guarantees. As in Pacific Gamble Robinson, the lenders’ Washington
location is not significant to the available defenses, while the guarantor’s
location at the time of contracting is significant.

In Potlatch, 76 Wn.2d at 812-13, the Washington Supreme Court
again was faced with enforcement of a promissory note. Under

Washington law, the community obligors would not be liable to the Idaho
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creditor. The Supreme Court applied the law where the marital community
was domiciled, i.e., Washington law. The Court did not apply the law
where the creditor was located because the issue concerned “disabilities to
sue and immunities from suit because of a family relationship.” The Court
reasoned that the creditor was aware that it was dealing with Washington
residents, knew that the encumbered property was located in Washington,
and “would have been fairly certain that any execution of a judgment . . .
would have to be in Washington courts.” Id. at 813. The Court recognized
Washington’s vital interest by virtue of the community’s Washington
domicile, that the property to be executed on was in Washington, and that
Washington’s community property system was “the most important
element of married women's property rights.” /d. Washington had the
more significant relationship to the portion of the transaction concerning
the enforceability of the note against the community.

Similarly, this Court should conclude (1) Washington courts do not
consider a creditor’s location to be as important as an obligor’s location
for issues related to defenses and (2) California has the more significant
relationship to the portion of the transaction concerning enforcement of
the guaranty against the California guarantors.

Finally, in another guaranty case, G.W. Equipment Leasing, 97

Wn. App. 191 at 198, the appellate court concluded that Arizona’s interest
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is paramount to the scope of the guarantors’ liability where the “Arizona
legislature has enacted a statute that prohibits one spouse from entering
into guaranty contracts without the other spouse's consent.” The
Washington court applied Arizona law to whether the marital community
was bound by the guaranty where the guarantors were located in Arizona
and the creditor was located in Washington. The court applied Arizona
law even though the underlying lease selected Washington law. Id. at 193.
This is analogous to the present case. While the creditor was located in
Washington, and received payments in Washington, for the particular
issue of a guarantor’s defenses, the domicile of the guarantor was
paramount. As in G.W. Equipment Leasing, this Court should find the
guarantors’ California domiciles to be the most important contact where
the California legislature has enacted a statute that prevents enforcement
of the guarantees in these circumstances.

Policy considerations reinforce this conclusion. California has a
strong policy interest in the subject matter, reflected in its longstanding
statutes which have formed a cornerstone of California lender/debtor law
since 1939. The California guarantors had the justifiable expectation of the
application of California law. They were familiar with California law
concerning guarantees, and specifically the requirement that a creditor first

proceed against the collateral. These are the people the California
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legislature intended to protect.  This contact strongly favors the
application of California law to the issue of whether California’s code
protections a-re available. Washington precedent demonstrates that these
considerations are more important regarding enforcement of obligations
than the choice of law selected in the notes.

In the first appeal this Court instructed that Washington precedent
requires that the outcome of the significant relationship test control.
Washington case law demonstrates that the guarantors’ location is
decisive. Where the record plainly discloses that the notes only selected
Washington law to obtain favorable tax treatment for the lenders, that
selection becomes even more attenuated from the guarantors’ defenses.

The trial court failed to correctly perform the most significant
relationship test and failed to heed the rationale and outcomes of Granite
Equip. Leasing, Pacific Gamble Robinson, G.W. Equipment Leasing, and
Potlatch. This Court should reverse.

2. The Trial Court Misapplied the Proper Test
When It Failed to Focus on the Most Important

Contacts and Consider Relevant State Policies,
Conducting Only a Partial Analysis

The trial court wrongly concluded that Washington has the most
significant relationship to the issue whether the guarantors can assert

California statutory defenses to enforcement of the guarantees. The trial
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court erred when it failed to identify the contacts that are most important
to the particular issue of what defenses are available. The trial court
blurred the transactions, with an inappropriate focus on the underlying
loan transactions and no emphasis on the dealings regarding the
guarantees. The trial court correctly identified the five contacts for
consideration under § 188, see CP 974, lines 17-20, but failed to
adequately weight these contacts. It also considered extraneous matters,
which apparently swayed it. The trial court’s consideration of each state’s
policies was deficient.

Initially, the trial court identified that (1) the place of contracting is
California “because the guarantors signed the guarantees at the same time
they signed the notes while they were in the state of California.” CP 974,
lines 1-4, (2) the place of performance is Washington, id. at line 5, (3) the
place of negotiation is a “negligible” contact because the guarantees were

not negotiated, CP 974, line 15 to CP 975, line 24,'* (4) the location of the

12 Though finding the contact negligible, the trial court remarked that
Freestone was made aware of MKA by an independent agent “who put
them in contact with MKA, and in that sense, Freestone was contacted in
the state of Washington.” CP 975, lines 20-24. This comment, relating to
how the loan transactions were initiated, illustrates the trial court’s focus
on the underlying transaction and not on the specific guarantee
transactions. The frial court also answered the question of place of
negotiation with respect to the loan transaction generally, not the
guarantees. CP 974, line 15 to 975, line 19. This further illustrates the trial
court’s erroneous focus throughout the decision. Nonetheless, the
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subject matter is Washington because the loans are paid in Washington,
while recognizing that the real estate underlying the subject matter is in
California, CP 975, lines 25-4, and (5) the parties are split in their
domiciles. CP 975, lines 5-8. The guarantors do not take issue with these
conclusions. But the trial court never identified which of these factors is
most important to the issue what defenses the guarantors can assert. As
noted in § 188, the contacts are not simply counted. The trial court failed
to perform the required qualitative analysis. The most important contacts
to the guarantors’ ability to assert defenses are the place of contracting and
the guarantors’ domicile.

The trial court next considered the justified expectations of the
parties, and concluded that Abraham’s and Sugarman’s expectation that
the guarantees would be subject to California law (i.e., that the law as they
knew the lenders first would have to pursue the principal and collateral
before suing them) were unjustified. This Court should disagree. The trial
court for some reason considered that employees of MKA drafted the

guarantees, that Abraham and Sugarman “own the company,” and that

negotiation factor is probably negligible because the parties stayed in their
respective locations when the guarantees were sought. It is undisputed that
the lenders had MKA employees pass on to the guarantors in California
that they requested personal guarantees. CP 383 33:2-9; CP 395 20:16 to
21:23. The guarantees were requested of the guarantors in California, and
executed there.
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Abraham and Sugarman are highly sophisticated. CP 975, line 17 to CP
976, line 25. The trial court stated that Abrahm and Sugarman’s testimony
concerning their understanding of how the guarantees would work
“contradicts what the guarantees themselves say.” CP 976, lines 9-16.

This does not make sense. The guarantors testified that they were
familiar with guarantees in California, and based on their prior
experiences, they believed the lenders first would have to pursue the
principal and collateral. This is a correct understanding of California law.
The trial court makes the same error it made in its waiver analysis when it
points to the language in the guarantees that the guarantors are
“immediately” liable, and faults Sugarman’s and Abraham’s
understandings. Again, the protections that apply to make the guarantees
not immediately payable are based on statute. They are not protections
apparent on the face of the guarantee documents. The trial court fails to
acknowledge that no matter what the guarantees state, it is the statute that
protects the guarantors from being immediately liable (assuming the
statutory protections had not been expressly waived, which they had not).

The trial court’s criticism of Abraham’s and Sugarman’s
understanding is unwarranted. It appears the trial court penalized Abraham
and Sugarman based on its impression that they should have known better.

The trial court failed to make all inferences in their favor for purposes of
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the lenders’ summary judgment motion. Moreover, their understanding,
was correct regarding the California guarantees with which they were
familiar. They were justified in their expectation, and they had no counsel
to assist them. CP 975, line 20.

The trial court failed to identify and weigh the relevant policies.
The trial court never identified any Washington policy or interests relevant
to the analysis, and demonstrated a lack of interest in weighing the
interests of both states. The trial court made a single remark about policy.
The trial court mentioned regarding policy that California’s Cal. Civ. Code
§ 1646 states that a contract should be interpreted according to the law
where it is to be performed. CP 976, line 20, to 977, line 13. The court
stated, “So this is not determinative of the case, but certainly evidence of
the policies of the State of California.” What policies those are, the trial
court did not say. Nor did the trial court attempt to weigh whatever those
policies are with his stated view that “it is certainly important under the
State of California that guarantors are protected.” CP 977, lines 1-2.

California’s interest in protecting guarantors located in California
is primary. It reflects a legislative choice existing since 1939 based in

equitable principles. California’s statute stating a rule for choice of law in
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contract construction, § 1646, has no impact on these policies.®> The trial
court should have determined that California had the greater interest in the
issue and accommodated California’s policies by permitting the guarantors
to raise the statutory defenses.

The trial court failed to identify any countervailing policies of
Washington. This was contrary to § 6 which emphasizes that such
accommodation of each state’s policies is the goal of the conflict of laws
analysis. Washington has no specific policies at stake, other than a general
interest in enforcing contracts. Washington has no policy that conflicts
with the longstanding California policies.

Instead of completing the required analysis, the trial court jumped
to the conclusion that “the choice of law should be Washington.” CP 978,
line 8. The trial court’s analysis was faulty and incomplete. California law
should apply to the issue whether the guarantors can require that the lender

first pursue the principal and collateral. Reversal is warranted.

13 The trial court incorrectly remarked that § 1646 states both a choice of
law rule and a conflicts of law rule. CP 977, lines 9-11. This is wrong. It
is a choice of law rule for contract construction, not a tool for conflicts of
laws. See Frontier Oil. Corp. v. RLI Insurance Co., 153 Cal. App. 4™
1436, 1449 (2007) (§ 1646 is a choice of law rule that determines the law
governing interpretation of a contract); Colorado Casualty Ins. Co., v.
Candelaria Corp., 2010 U.S. Dist. LEXIS 31363 (C.D. CA. 2010)(§ 1646
concerns contract interpretation, not whether a California state applies). It
is undisputed, moreover, that Washington’s conflict of laws rules apply

38



D. The Trial Court Overlooked the Guarantors'
Exoneration Evidence, Which Establishes Material
Questions of Fact Under Both Washington and
California Law

The guarantors argued that they were exonerated under either
Washington or California law, because they did not consent to the
Subordination Agreement which materially altered their obligations and
the lenders’ remedies against MKA. CP 299-301. Mere knowledge of an
agreement is not sufficient to establish consent to the agreement by a
guarantor. R.P. Richards, Inc. v. Chartered Construction Corp., 83 Cal.
App. 4™ 146, 155 n.9 (2000)."* The lenders have no evidence of consent
and the evidence of knowledge is disputed. The trial court failed to
analyze this defense, which should have prevented summary judgment.

1. Under Both States’ Laws, the Lenders Cannot
Enforce Greater Obligations Against the

Guarantors Than They Can Against the
Principal Absent Consent, Which Is Lacking

Under both Washington and California law, guarantors are
exonerated by alteration of their obligation, including impairment of the
creditors’ remedies against the principal without their consent. In

California, this rule is codified and established by case law. See Cal. Civ.

here, see Freestone v. MKA, supra, which the trial court correctly
acknowledged.

Y In R.P. Richards, Inc., the surety was notified of an impending
settlement between the principal and the obligee, but did not join it. The
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Code § 2819; Bennett v. Leatherby, 3 Cal. App. 4™ 449, 452 (1992);
Massachusetts Bonding & Ins. Co. v. Osborne, 233 Cal. App. 2d 648, 661
(1965) (“[P]laintiff by its action in covenanting not to execute against
John for his liability as a partner has denied her this right [of subrogation].
Thereby, her obligation of indemnity terminated.”). Lack of knowledge
establishes lack of consent. See Hill & Morton v. Coughlan, 214 Cal.
App. 2d 545, 549-50, 29 Cal .Rptr. 550 (1963). As noted, knowledge alone
does not establish consent. R.P. Richards, Inc., 83 Cal. App. 4™ at 155 n.9.
Washington does not permit a creditor to impair a guarantor's
subrogation rights, a point which the guarantors brought to the trial court’s
attention in their opposition to summary judgment. See CP 301 note 34.
The rule in Washington, which parallels the California rule, is:
When the creditor intends to look to the surety for payment he is
compelled to preserve, unimpaired, all his rights against the debtor.
If the creditor therefore does any act without the surety's consent,
which impairs his rights of subrogation or the means of enforcing
his claim against the principal in case he should be called upon to
pay the debt, the surety will be discharged.
National Bank of Washington v. Equity Investors, 86 Wn.2d 545, 556, 546
P.2d 440 (1976). Under both Washington and California law, the lenders’

execution of the Subordination Agreement, which favored MKA over the

Court held that notice of the agreement was an insufficient basis to find
consent. The surety was exonerated.
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guarantors and impaired the lenders’ rights against MKA, should be found
to discharge the guarantors.

Mr. Abraham executed three notes prior to execution of the
Subordination Agreement; he executed the rest after execution of the
Subordination Agreement but with no knowledge of it. See CP 105-139.
The Subordination Agreement required the lenders to mark future notes
subject to the Subordination Agreement, but the lenders never did. Mr.
Abraham was not a party to the Subordination Agreement. CP 366, 371-
73. He learned of the Subordination Agreement afterwards and before he
executed the 2008 note extension agreements. CP 934 63:13-25. He did
not understand the ramifications of the Subordination Agreement to him.
CP 934, 63:1-5. The note extension agreements are silent as to the
Subordination Agreement. Pursuant to their integration clause, CP 950 at
15, the silent note extension agreements cannot establish consent. No
evidence of consent exists. At the very least, a question of fact exists

whether by executing the note extension agreements after he had read the

15 This integration clause, which undermines the lenders’ argument, reads:

Except as otherwise stated, this Agreement supersedes
any prior arrangements and includes all understanding
of the parties with regard to the extension of new credit
and forbearance from collection of any obligations or the
enforcement of the [Notes] or the [Security Agreements].
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Subordination Agreement, Mr. Abraham consented to liability in excess of
the principal’s liability and to alteration of the principal’s obligation.

The lenders offered no evidence that Mr. Sugarman consented.
Like Mr. Abraham, Mr. Sugarman was not a party to the Subordination
Agreement. CP 366, 371-373. He testified he had no knowledge of the
Subordination Agreement at all times relevant. CP 399-400 at 49:5-50:6.
The lenders offered evidence that they argue contradicted his testimony
regarding knowledge. This evidence is printed emails showing that various
parties copied Mr. Sugarman on emails concerning the Subordination
Agreement. CP 902, 9 3-4; CP 904-13. The record demonstrates the issue
of Mr. Sugarman’s knowledge is disputed. Knowledge, is not tantamount
to consent. The lenders showing did not support summary judgment
against Sugarman.

The lenders argued that that Mr. Sugarman cannot be discharged
because the Subordination Agreement was executed before he signed the
guarantees. CP 858-59. They make this same argument premised on
timing as to the three guarantees that Mr. Abraham signed after the
Subordination Agreement was executed. /d. This argument misses the
point: the lenders cannot enforce against the guarantors obligations that

exceed the principal’s obligations, absent consent. This rule of guaranty

CP 950 at 4| 15 (emphasis added).
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law applies whether the obligations were altered subsequent to the
guarantees, or if the obligations were greater at the time the guarantees
were signed without full disclosure to the guarantors that they were
assuming obligations in excess of the principal’s obligations.

A guarantor cannot have a greater obligation than the principal.
Cal. Civ. Code § 2809; Mortgage Finance Corp. v. Howard, 210 Cal.
App. 2d 569, 572 (1962) (lender cannot place principal in a more favored
position than guarantors); Robey v. Walton Lumber Co., 17 Wn.2d 242,
255, 135 P.2d 95 (1943) (obligor’s primary obligation of performance
must exist for contract of guaranty to exist and general rule is that liability
of the principal debtor measures and limits the liability of the surety);
Lilenquist Motors, Inc. v. Monk, 64 Wn.2d 187, 189, 390 P.2d 1007
(1964) (guarantor’s obligation cannot, without consent, be altered from
explicit terms of guaranty). The Subordination Agreement requires MKA
to pay Gottex before the lenders the guarantors cannot be required to pay
the lenders earlier. This Court should reject any argument that some of the
guarantees are enforceable because the guarantors were ignorant of the
preexisting Subordination Agreement. Consent is required. If the lenders
are arguing simply that the guarantors “must have known” of the pre-

existing Subordination Agreement and therefore consented, their evidence
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is deficient. The integrated note extension agreements say nothing about
the Subordination Agreement.

The Subordination Agreement placed MKA in a more favorable
position than the guarantors without the guarantors’ consent. Exoneration
or discharge results. The guarantors’ exoneration defense justified denial
of summary judgment under both California and Washington laws.

2. The Trial Court Failed to Perform a Conflicts

Analysis and Consider the Defense of
Exoneration.

This Court should reverse so that the merits of the exoneration
defense can be reached. The trial court failed to perform a conflict analysis
to determine if California’s law regarding exoneration conflicted with
Washington law. There is no conflict, as the guarantors asserted in
opposition to summary judgment. CP 301 note 34. The lenders never
argued that a conflict exists. The trial court should have denied summary
judgment, permitted the guarantors to amend their complaint to clarify the
exoneration defense, and moved forward with resolution of disputed issues
of material fact regarding whether the guarantors ever consented to the
Subordination Agreement.

The guarantors opposed summary judgment on the grounds,
among others, that the lenders could not enforce greater obligations

against them than against the principal, and that the Subrogation
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Agreement forestalling collection against the principal discharged their
obligations. CP 299-301. The guarantors argued that both California and
Washington laws compelled this result. CP 301 note 34. The guarantors
simultaneously moved to amend their Answer to clarify that affirmative
defenses previously stated in more general language included the defense
that the lenders’ failure to obtain consent to the Subordination Agreement
impaired their rights and exonerated them. CP 260-79.'

In the lenders’ reply supporting their motion for summary
judgment, the lenders failed to rebut the guarantors’ briefing that
Washington law produced the same result as California law on this point.
See CP 858-59. The lenders, therefore, have never argued that Washington
law would not support exoneration on these facts. This alone justifies
reversal and remand. There is no conflict of laws on this issue. The
summary judgment motion should have been denied based on the

exoneration defense and issues of fact related to it.

16 Specifically, the guarantors sought to add a paragraph enunciating the
specific defense that:

Plaintiffs failed to obtain consent of the Guarantors prior to
entering into the Subordination Agreement, which impaired
the rights and remedies of Plaintiffs against the debtor.
Under Cal. Civ. Code § 2819, the Guarantors’ obligations
under the guaranty contracts are exonerated.

CP 278 at lines 4-7.
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The lenders objected to amendment of the answer, asserting
prejudice and futility. CP 914-922. They established neither. The original
pleading puts the lenders on notice of this defense, the lenders had actual
notice of the defense based on litigation in California, the lenders
demonstrated neither surprise nor hardship, and questions of fact
prevented the conclusion that amendment was futile. See CP 955-959. The
lenders” complaints about delay are unpersuasive; delay alone is
insufficient to deny a motion to amend. Caruso v. Local Union No. 690 of
Int’l Bd. Of Teamsters, 100 Wn.2d 343, 350-51, 670 P.2d 240 (1983). This
case barely had proceeded before the parties engaged in motion practice
and the lenders’ obtained the first summary judgment that brought this
case before this Court in 2010. Amendment is freely granted and should
have been granted on remand from the first appeal. When the trial court
determined that the guarantors had waived their defenses under California
law and that Washington law applied, it failed to consider the exoneration
defense. It denied the motion to amend as “moot,” with no consideration
of its merit. CP 962, lines 1-3. This was an abuse of discretion.

This Court should reverse the denial of the motion to amend and
remand for further proceedings regarding the exoneration defense.

Material disputes of fact exist as to whether the guarantors consented to
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the terms of the Subordination Agreement, agreeing to be immediately
liable despite the lenders’ forbearance to MKA and the collateral.
E. This Court Should Not Consider Futility of Pursuit of the
Principal and Collateral as an Alternative Ground for
 Affirmance, the Lenders Having Failed to Cross Appeal

the Trial Court's Proper Ruling That Questions of Fact
Prevent Summary Judgment on That Issue

The guarantors anticipate that the lenders may attempt to argue an
alternative ground for affirmance based on futility of pursuit of the
principal and collateral. The Court should reject such an effort.

The lenders argued on summary judgment that even if California
law applied, they should not be required to pursue the principal or
collateral because to do so would be futile because MKA possessed
insufficient assets. CP 229-230. The trial court correctly found that
questions of fact about the liquidity and assets of MK A existed, preventing
summary judgment on this basis. CP 981, line 20 to 982, line 2. The
lenders did not appeal. Therefore, they are not entitled to reversal of this
ruling. RAP 2.4(a) (appellate court will grant respondent affirmative relief
only if respondent also seeks review). The trial court, moreover, was
correct that issues of fact prevent summary judgment. The guarantors
presented ample competing evidence. CP 513-518, 508 q 4. Finally, the
guarantors also argued that even if futility were factually established,

which it was not, the lenders’ own delay caused any futility, resulting in
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exoneration. CP 301-302, § G, citing Cal. Civ. Code § 2823; see also CP
354 99 6-7.
The “futility” argument presents no alternative grounds for

affirmance for these reasons.

VI. CONCLUSION

The trial incorrectly performed the conflict of laws analysis. On de
novo review, this Court should conclude California law applies to the issue
of the guarantors’ available defenses and reverse the summary judgment.

First, the trial court’s analysis of the waiver issue was flawed. The
guarantees do not contain a waiver of California’s statutory defenses.
Critically, under either state’s laws, the lack of an expression of an intent
to waive the statutory protections foreclosed the trial court’s construction.
Because there was no waiver, a conflict between Washington and
California law exists.

Second, California had the most significant relationship with the
guarantees and the issue of the defenses available to the guarantors. All
significant contacts important to the creation of the guarantees—not to the
underlying loan transaction—occurred in California. The lenders
requested the guarantees of the California lenders located in California,
who executed the guarantees in California, and who were familiar with

California guarantees. These contacts are more important to the issue of
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the guarantors’ available defenses than the fact that payment was to be
sent to Washington. The guarantors justifiably expected that the lenders
could not pursue them before pursuing the principal and collateral. The
strong policies of California to protect guarantors should have been
accommodated. Washington has no countervailing policies that overcome
California’s well-established interest in pro£ecting guarantors on grounds
of equity by permitting them to demand that the principal and collateral
first be pursued. This Court should reverse the money judgments and
remand for further proceedings pursuant to the California defenses.
Finally, the Court should reverse and remand for trial the
exoneration issue. Fundamentally, guarantors do not assume greater
obligations than their principal. Here, the lenders seek to enforce greater
obligations against the guarantors where the guarantors never consented to
such liability. This contravenes both Washington and California laws and
supports reversal. At the least, questions of fact exist as to the guarantors’

knowledge and consent that justify a jury trial.

Rmﬂy submitted this 4™ day of March, 2011.

Christopher H. Howard, WSBA #11074
Averil B. Rothrock, WSBA #24248
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APPENDIX -1



o Itorﬁaﬂmeofcmdthshaﬁbeeﬂ’mmhsﬁ:emwersamlyshtadmamm
by Bender. All of Lender's remedics In connection with this Note or under applicable Law shall be
cumuive andlmder‘sm‘mofmyoneormmeoﬂhosawuwdmshannotoonshhneaudechonof

Make hmbywav&sdmnipmemcprotesgnmccofdmhom,wntagamstwpw
quirements necessary t charge or}-o!d Maker on any obligation.

“ 13, . This Note inures to aud binds the fcirs, legal repretentatives, successors and assigns of
Maker, Lender, and Benders® agertts: provided, however, that Leader tn its sole discretion mzy assign or
tmnsfq all or any portidg of this Note, all without notice to, or the conseat of, Maker.

14.  Time is of theessence with respect to-cvery provision contained hereia in which fime is e
factor. '
15.  Rtis theintention of Maker and Lender to conform strictly to the usory laws now or ..
hereaﬂu in force in the State of Washington, end any interest payable snder this Note shell be subject to.
reduction to the amount not in excess of the maxirum non-usurions amount allowed under the usery laws
of the State of Washington as now or hereaftdg construed by the comts having jurisdiction over such
matters. In the event any payment sade hereunMes is i violation of the usury laws now or heresfler in
force in the State of Washingtoa, then camed intefds will nat include rioro than the waximum amotnt
permitted by law, and any intercst fn cxeess of the mdmum amovat peroitied by law shall be deemed
canceled astomatically upon the payment thereof by MaXer and shall, a1 the option of Lender, eithec be
rebated to Maker or credited on the principal amount of thisg¥ote or, if all principal has been paid, then
the exoess shall be rebated-to Maker.
Y WITRESS WEHRREQCF, the undersigned has duly execied 2nd delivered this Unsecured
Promissory Note a5 of the date first sbove wiitten.

MKA REAL ESTATE OPPORTUNTY FUND L LLC,
& California limited liability coxnp

3 Sugnrma%idcnt, \

- THE UNDERSIGNED BEREBY UNCONDITIONALLY GUARANTIES THE PAYMENT
OF ALY AMOUNTS DUE UNDER THIS NOTE. UPON DEFAULT OF MAKER TO
TIMELY PAY ANY AMOUNT DUE HEREUNDER, LENDER MAY IMMEDIATELY
DEMAND, AND THE UNDERSIGNED SHALYL IMMEDIATELY PAY, SUCH PAST
DUE AMOQUNT.

Michae! A. Abraham
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APPENDIX -2



26 Corporate Plozn Diive
Suite 250 .
Newport Becch, CA 92660
{049} 7291660 -

FAX {949} 729.1665
Website: Ww_mlmmp;mﬂl

'SECURED PROMISSORY NOTR
$8,160,000 . : . Moy 8,2006

: FOR VALUE RECEIVED, MKAREALESTATEOPPORTUNH‘YFUNDLILC,&
California limited ability company {Malees™) promises to pay o FREESTONE CAPITAL
PARTNERS L.P. (“Lender”), at snch address 2s Lender from Gime to timo may designate in wiiting, the
principal sum of eight million ore humdred thousand dollars (sa.mo,ooo), advenced to Maker hereundes
plus interest (the “Loan} in accordance with the tem:s of this secured promissory note (the “Note™).

1 The Maker agrees to pledge, mgn. mortgage o otherwise graot a security interest in any
or all assets of the Maker, to execute and deliver to the Lender such secorily agresments, assignments,
wongages, firancing statements, fiypothecations, agmmcnts not to encumaber and othes 2grecments as-
moay be requested by the Lender from time 1o time.

2. Interest shall accrue in arrears on the princlpal of s Note outstanding ot any time at the
rate of tne percent (1.00%) per month(the “Intercst Rate®) from the date of this Notz to and Including
the Maturity Date (2s defined herein)) computed daily on the basis of a threc hundred sixty {(360)-day year
and actoal days elapsed, Interest shall be pryable in full on the Maturity Date.

3, TheLoan shall be peid 10 Maker in threc instafiments as follows? $3,000,000 on Novembec
36, 2006, $2,000,00¢ o January 31, 2007 and tie remaining principat bafance of $3,100,000 and all
accrued unpaid interest on March 3¢, 2607 (the “Maturity Date™). This Note may be prepaid, in whale or
in part, at any tine, provided that if Mzker efects to prepay this Note, Muker-will also pay to Lendera
prepaysent fec i the amount of onie pescent (19%) of the.prineipal amount being prepaid ot the time of
such prepayment. )

4, The Maker aftests that the only credit arangements they have in place as of the dete of this
note are with PFF/Aliiance for forty-five million dollars ($45,000,000% and Gottex Fund Manggement
Lzd. for twenty million doflars ($20,000,000), not including promissory aiotes with the Lender or afifliates
of the Leader. Maker. attests that they do not have any other agreements with creditors other than those
listed in item 4 and have not assigned, p!edged morigaged or otherwise granted a Security interest i a0y
of its assets to another creditor,

5. Maker agrees to provide the Lender with voavdited financial statements within 30 days of
the end of cach month that the there is 2 balance payable on the Loan.

6. If Maker fails to make any payment hereuader withia ten (10) days afler it becames due
and payzble, or reacw the Note with the Lepder, Maker agrees that the note shall coatinue to accrue
interest at the nterest Rate and to pay to Lender a latc charge {the “Late Charge™) equal o three pescent

{(3%) af such delinquent paymeat including accrued intecest. Maker acknowledpes that in the eveat

Maker fails to make any payment when due hereunder, the damages to Lender would be difficult to
ascertain and would include the loss of use of funds and expetises incurred in connection with such
default, and that the Late Charge is a fir and reasonable sstimate of the lass tg Lender as a result of such
default

g DEPOSON/
§ EXH;?-FJ s
§ Abraham
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7. lt’auyoftbefo!lowmg"ﬁvenxsof[leﬁmlf'ncwrﬁqebalanoaofa!!pﬁndpalandinm
vnder this Note shall, at the Leader's option, cxercisable in Lender’s sole discretion, become’ immedk.tely
duc sud payable withoot notice of defantt, preseatmeat or demand for paymeat, protest or notice of
nonpaymeat of dishonor, or other notices or dcmands of any kind or character:

(a} Maker fails to pesfoym any other.obligation under this Note to pay money ana
does not cure thet failore lthin five (5) days after written notice from Lender;

()  Maker receives notice to redeen andfor pays redesptions o its sharcholders, A
pasiners, members or owners, and such value exceeds 20% of the Maker's net
asset value prior to the payment of such mdempﬁous;

()  Mker pays redemptions to its shareholders, partriers, members or owners, and
. the cumulative vaiue of such sedeipptions from the date ofthe Note exceeds 30%
of the Maker's net asset value as of the-dato o the Notes-

{d)  Maker becomes the subject of any bankiapicy or‘oﬂm voluatary of mvb!nu!zry
’ proceeding, ik or out of court, for the adjustment of’ debtor-uedizor zefationships
(“Tnxolvency Prowed'ulg').

()  Maker's debt to equity ratio exceeds 25%.

‘nmMaaqumum@waxMadwwm¢ﬂﬁmswnmmemmammxA«mmmnﬁm

*Event of Default” occurs, Maker agrees to pay Lender any. amounts owed under this Note prior to.
making distribotions to sharcholders, parters, titctabers or owners.

3 All amounts payable under this Nete are payable in fawful money of the United States.
Checks constitite paymeat oaly when collected. Except as othenwise expressly. provided berein, all
payments mede hereunder shall be applicd first to Lato Chasges, then ta additional sums dee bereimder,
thien 10 accrued, unpald interest unil alt Late Cha.rgu addidonel sums and acerued, unpa.td mtemst are
paid ard 5nal]y to principal.

9. If any proceeding is commenced which arises out of or relates to this Nate, the pre\fa;iling
party shall be eatitfed to recover from the other party such sums as may be adjudged to be reasonable

attorneys' fees, in addition to cosis and expenses othenwist allowed by taw. In all other situations,

includiog any matier arising out of or relating to any Insotvency Froceeding, Maker agrees to payal of
Lender’s, and Lender"s agents costs and expenses, including etforneys' faes, which may bs incumred in
cnforcing or protecting Lender’s or Lender’s agents rights or interests,

. 10.  This Note is governed by the laws of the State of Washington, without regard to the
choice of law nules of that State.

1I.  Makeragrees that the Lender may accept scourity for this Nate, or release any scourity o
any party liable for this Note, or extend or renew this Note, atl without notice to Maker and without
affecting the liability of Meker.

12,  IfLepderdelays in excrcising or fails to exercise any of its rights under this Note, that
delay or failuce shall not constitute 2 Waiver of any of Lender’s rights, or of any breach, defaukt or failure
of condition of or undcr this Note. No waiver by Lender of any of its rights, or of any such breach,
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dofaultor&ﬂm of condition shall be effective, vrless the waiver is expmsly stated in 2 wiiting signed
by Lender. All of Lender's remedies fn contection with this Note ar wader applicable law shall be
cunulafive, and Lender's exetclse of any one or more of those remedics shafl not constitute an election of
remedics. Maker heuﬂzy waives demand, preseniment, protest, notice of dishoner, suliagamstas:y party
and all other requircments necessary 1o charge or hold Maker on anry obligation.

- 13. . ThisNotei inuces to and binds the ficirs, legal seprotentatives, suocessors and assigns of
Waker, Lender, and Lenders® agents; provided, however, that Lender in its sole discretion may assign or
transfer 2il or any postion of this Note, all without notice te, or the consent of, Maker,

4. - Time is of the essence with m{ﬁmm every provision contained herein in which fime is
factor. -

15.  ltistheintention of Maker and Lender to conform styictly to the usury lawsnow o
hcmaﬂ:r in force in the Stats of Washington, znd any Jeterest payable ander this Note shall be subject to.
reguction 1o the amount Rot in excess of the maximum non-usurions amount allowed vader fhe usury faws
of the State of Washington as now or hercafter construed by the courts having jurisdiction oves such
matters. In the cvent any payment made hercunder is in violation of the usury laws now or herealerin
force in the Stete of Washington, then camed interest will not inclode more than the maximum amotnt
permitted by Taw, and any| interest in excess of the mudmum amount permitted by low shall be desmed
cznceled automatically upon the payment thereof by Maker and shal, af the option of Lender, either bo
rebated to Maker or credited on the principal amount of this Note or, if all principal bas been paid, then
the excess shall be rr.bamd 10 Maker.

N WITNESS WHEREQF, the undersigned bas duly executed and delivered this Unsecured
PromnssoryNotcas of the date first sbove written.

- .

ELL =~

MKA REAL ESTATE OPPORTUNITY FUND §, LLt,
a California limited fiability company

By:

Fan Sugnmw%sidcnt

ERSIGNED HEREBY UNCOP&I’HONALLY GUARANTIES THE PAYMENT
DUE UNDER TEIS NOTE. UPON DEFAULT OF MAXER TO

Michael A. 'ﬂbraham
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SECURIT:YAGBEWW

I}ESSE(X}RIIYAGRMI (l!us &gmmmf’}mmademdcxtcmdmtoas
of Apiil 2, 2607, by and between MKA RRAL ESTATE OPPORTUNITY FUND L, L1.C, a
Califoraia imited Hability company having its principal place of business at 26 Corporate Plaza,
Drive Suite 250 Newport-Beach, CA. 92660 (the “Debtor’), and Freestone Low Volatility -
Quatified Partoers LP having iis principal place of business at 1191 Second Averme, Suite 2100,
Scattle, Washmgtnn 98101 {the “Lender™).

The Dehtol and the Lender bereby agiee as follows:
L DEFINITIONS. |
Each reference héseln to:

{2 "‘Accounm," “chatiel paper,” “documents,” ¥equipment,” “financial
“fixtures,” “gesmal mtangﬂales “goods,” “instruments,”
‘iathment property,” “equipment,” “‘cash,” “deposit accotimts,”
“proceeds » “seamtxw," and “seowiities acoonnts,” shall huve the
meaning assigned to each in the Uniform Commercial Code (the
“UCC”) from time to ime in effect in the State (as deﬁnedthnw)

] “Books and records” shall meean 2l books, coméspendence, aedxt
files, reconds and other documents 1elating directly or indirectly to
the Obligations apd the Collateral, including, without Jimitation, 2R
tapes, cards, runs, dambases'soﬁ'wmepmm diskettes, and
other papers and docaments in the possession orcontrol of the
Debtor, any computer sezvice bumu or other agent o
independent contractor-

() “Note" shall mean the Secured Pm:mssoxy Noteissued by the
Debtor in'favar of e Lender and dated April 2, 2007.

(d)  “Obligations” shall mean all indebledness and liabililies evidenced
- by the Note.

(e “chson * shall mean an individual, a corporation, 2 goveinment o1
govetnmental subdivision or agency, business bust, estate, trast,
parteership or association, lmited Hebility company, two o more
persops having a joint o1 common imerest, or any other legal or
commercial entity.

{H  “State” shall mean the Statc of Weshington.
IL - GRANT OF SECURITY INTEREST,

Security Interest; Collateval; Obligations. The Debtor herchy grants to the
Lendera security interest in and agrees and acknowledges that the Lender bas and will continue

DEPOSITION
MYONGARRIS97417 2 E)(HIB_ST
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to have a security interestin and Hea'on 21l propésty and sssets of the Déblor of every kind and
yainwe, wherever kocated, now owned or hereafter acquired or arising, aud all products and
proceeds thereof; includinig, without limitation, all goods, accounts mcludingw:thmtﬁm{taﬁon
all accounts recezvable, zll depoataocounband all secuiities acconnts, Contract tights, ights to
thepayment of maney inchudtng tax réfund clims, msmmpmcmdsandtmtdmm cash, -
chatte] paper, documents, financial assets, instraments, genetal iitangibles, seourifies, patents,
tademarks, tade usmes, copyrights, service marks, applications for patents, tradeinarks,
copyrights and service marks, books and records, fnniture, ﬁxmm, equipment, inventory; -,
investment property and all other capital assets (all such properties, assets and rights betelnaftes
called, collectively, the “Collateral”) :

UL REPRESENTATIONS WARRANTIES AND COVENANTS.

Debtor herehy reprosents, warrants, covenants and agxes thzt

L' Osganization and Powers. The Debtoris duly ozgamzed; validly
¢xisting and in good standing vinder the Jaws of the state of Califomia. The Debtor bas the
puvm' and authaiity to own its propesties and to cdy onits tnistoess as nowbemg conducted -
and is qualified to do busisess in overy junsdlchon whete sut.h quzlification Is necessary. The
Debtor hes the power ‘to execnte and pecform this Agmemeutmid o grant the secwiity interests in
the Collateral to the Lender. The execution and performance by thé Debtor of the terms and
provisions of this Agreernent have beeq duly zuthorized by alt requisite. action.

2. Location of Principal Executive Oﬂ‘ce The Debmnepments to the
Eender that the location of the Debtar’s principal executive office and thé location where the
books and records of the Deblor are kept is 26 Corporate Plaza Diive Sinte 250 Newpott Beach,
CA. 92660. The Delitor agrees that it will not change its name, the I6cition of its principal
éxecutive office or the Jocation where its books and records are kept without prior written notice
1o Lenderand will advise the Lender 2s to any change in the location (mmpt for temporary
chranges in the normal and customary use thereof) for any propesty comprising a part of the *
Collateral at least thirty (30) days pnor 1o such changs.

3. Prescrvation of Coltateral, Ifari Bvent of Defaultunder the Note has
acgurred and is continting, the Lender may, at its election, discharge taxes and liens levied or
placed on the Collateral, pay for instwance on the Collateral 2nd pay for the maintenance and
preservation of the Collateral. The Debtor agrees to refmburse the Lender on demand fox any
payment made, or any expense incwred by the Lender pursuant to the foregoing suthorization,
and in any event all such paymeats and expenses shall constitute an Obligation hereunder.

4. Possession and Use. Until an Event of Defauit, the Debtor may have
possession of the Collateral, provided that the Debtor will not vuse the Collaterat in any unlawful
mannet or in a manner inconsistent with this Agreement.

5. Pawer of Attorney. In the Event of Defeult, the Debtor inevocably
designates and appoints the Lender, its truc and Jawhul attomeys with fdl power of substitution.
and revocation to execute, deliver, and record 1o the name of the PDebtar 2{] financing statements,
amendments, contimuation statements, title certificate en applications and other documents

WIOHGARRIIIIEIT2 2
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dmedbytheiauicttobenmmy oradvmhle topmfectmrto wntame !hepezfechon of the
mrity inwmis gmnted twreunder

6. Assignmmts orIaens The Debtor will notemteorpenmttobe created
any Jen, encumbrance or security interest of any kind on auy of the Collatesal otherthan for the
bentfit of the Lender, nor grant o permit 16 be grauted any gueirty other firan i the benefit of
the Lendes, except in connectiont with (3) loans obfained by Debitor which da sot resnlt in
Debtor’s outstanding debt belng in an aniownt greater thn twenty five percent (25%) of Debtor’s
total debtand equity capital, as shown on Debtor’s most revent fnancial statemerits, ot (if) debt
expressly subordinate to the Note Nothing contained herein shall be Geemed to restrict Debior’s
7ight to grant participations in its assets to co-managed entities. -

7.  Remediea

Upon 2n Byeat of Defanlt (as dnﬁned in the Note), the Lender toay, subject to the
other terms of this Agreeraent, without notice or demand declare this Apreement 20 be Tn defaulf,
and thereafler, to the fullest extent pesmitted by applicable faw:

(a) The I.endershall bave, in, addmon to all other rights and remedies
given it by any instrument or other agreement evideneing, or
executed and delivered in connection with, any of the Obligations
and otherwise alfowed by taw, the rights and remedies of a scowred
party nader the Uniform Cortmercial Code as enacted in any
jurdsdiction in which the Collateral roay be located, an8 without
limfiting the generality of the foregoing, the Lender may,; without

{to the fisllest extent permitted by faw) demand of performance or

advestisement or notice of intention to sell.or of time or place of
sale or of 1edemption or offier notice or demand whatsoever'
{except that the Eender shall give the Debtor at least ten days’
notice of the time and place of any proposed sale or other
disposition), all of which are hereby expressty waived {o the fullest
extent permitted by law, sell at public orprivate sale-or otherwise
ealize upon, at such place as shall be determined by the Lénder,
the whole or from time fo time any part of the Collateral in or upon
which the Lender shall have a security interest orlien hereunder; or
any interest which the Debtor may bave theretn, and afiec
deducting from the proceeds of sale o1 other disposition of the
Collateral all expenses (including all reasonable expenses for legal
services) shall apply the residue of such proceeds owarl the
payment of the Obligations, the Debtor remaining liable for any
deficiency remaining wnpaid after such application. Ifnotice of
any sale or other disposition is required by lawr to be given fo the
Debtor, the Debtor hereby agrees that 2 rotice given as provided
herein shall be reasonable notice of such sale or other disposition.
The Debtor also agrees to asserble the Collaterat at such place or
Places as the Lender reasonably designates by wiitten notice. At
such sale or other disposition the Lender may, zud any other

NYPUGARRISS74172 3
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person or entity owed any Obligation may jtsclf, purchase the
whole or any part of the Coltategal sold, free from any right of
redemption on the part of the Deblor, which tight is hereby watved
_ and:e!easedmlheﬁﬂl&etm‘tentpmmdbytm ’

o) - Fmdwumm, mﬁzoutl'mmtg the genemlityofanyoflhc tights
and remedies conferred upon the Lender under this Section 8, the
Lender to the ﬁ!ﬂcstemmtpcnmued by law, may coter upon the.
premises of the Debtos, excluds the Debtor therefiom and take
immediate pmxon of tho Collateral, either pexsovally orby
menns of a receiver appointed by a court therefor, using all
necessary fozccto do 50, and may, at their option, use, opeaate,
wanage and control the Collateral in auy fawful manne; 2nd may
collect and reccive all fncome, revenue, uemmgs, issues and
profits therefrom, and may maintatn, repair, renovate, alfec or
‘removs the Collateral 25 the Lender may determine b its
discretion, and any such croneysso collected o1 received by the
Lender shall be applied to, or may be accomulated for application
upon, the Obligations in accordance with this Agrecment,

(& TheLenderagrees that it will give notice to the Debtor of any .
enforcement action taken By them pursuant to this Section 8
- prompily aftel commencing such action.

IV, MISCELLANEQUS.®

1. Fees aud Expenses. Aay and all Teasonable fees, costs and expenses, of
whatever iind or natwre, including reasonable atborneys' fees and legal expenses and other
reasonable professional fees and expenses incanred by the Leader, in connection with the
payment or discharge of any taxes, liens, security interests ar uncumb:anoes, insaance
premiums, or otheywise protecting, maintaining ot preserviog the Collateral, the release or partial
relezse of Colleteral fum the seanity interest of this Agreement, in attempting fo collect the
Obligations, or the enforcing, foreclosing, retaking, holding, stoxing, processing, selling o1
otherwise realizing upon the Collateral and the Lender’s security interest Bierein, whether
through judicial proceedings ot otherwise, or in defending or prosecuting any actions or
proceedings arising out of o1 related fo the transaction to which this Agreement relates, shall be
deemed Obligations hereunder and shall be bome and paid by the Debtot on demand to the
Lender

2. Waiver. No failure to exercise, o1 delay in exercising, on the part of the
Lender, any right, power or privilege hercunder shall operate as a waiver thereof; nor shall any
single or partial exercise of any right, pewer or privilege herennder or thereunder preclude any
other o1 further exercise thereof or the exercise of any other sight, power or privilege.

) 3. Choice of Law; Unenforceability. This Agreémen: shall be constiued in
accordance with and govetned by the local laws (cxcluding the conflict of laws rules, so-called)
of the State. The provisions of this Agreement are severabls, and if any clause or provision shall

MYOUGARRLSSIST 2 4
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be held mvalid urtmmfomeablemwholem mpmtmmy;mﬂcﬁm, then such ipvalidity or
unenforceability shall affect onfy such clanse or provision, or part thereof, in sech jurtsdiction
and shall vot in amy mannex affect such clanse or provision in any-othes jmisdiction, or any other
cleuse or rovision of this Agreement in any juisdiction.

4. Modification. This Agreement is sohject to modification anly by.a
wiiting sigeed by the Lender and the Debtor.

5. Suecessorsand Assigns. The benefits and burdens of this Agreement
shall nure to the benefit of und be binding upon the xespechive suceessors and assigns of the
Debtor and Lendet; provided, bowever, that the rights aid obligations of the Debtor under this
Agreement shall not be assigned or delegated without the prior written consent of e Lender,
zad any purpotted assigament or delegation Withuut such consent shall be void.

: 6. Jurisdiction and Veone. The Déttor hereby ftrevocably conseots that
any legal action or procecding agatnst it or any of its property with respect to any matter arising
nnder or relaling to this Agieement may be brought in any court of the State, ovany Federal
Court of the Unifed States of Amedcalocated in the State, as the Lender may clect, and by
execation and deliveiy of this Agrcement the chtorhmby sabmils to and accepts with regard
toany such action or proceeding, for itself and in respest of its property, generally and
mcondmonally, the _;mxsdxcuon of the aforesaid courts. The Debtor fusther irevocably consexits
to the service of process in any such action or proceeding by the'ma.ilmg of copies thereof by
zegistered or cextified mail, pustage prepaid, to the Deblor at its address set forth herein. The
foregoing, hovrover, strall not limit the Lender’s rights to serve process in any other manoer
peumitted by law or to bing sy legal action 01 proceeding or ta obtain execution of judgment in
any other jurtsdiction.

7. Notices. Except as otherwise spoc;.ﬁca]ly provided for hercin, any notice,
demand o1 communication hereundes shall be given in writing (including facsimile transmission
01 telex) and mailed o1 delivered {0 each party atits address set forth below, or, as to each party,
at such other address as shall be designaied by such party by a prior notice fo the other party in
accardance with the terms of this provision. Any notice to 2 Lender shall be sent as follows:

Freestone Low Volatility Qualified Partners L P.
1191 Second Avenue, Suite 2100

Scattle, Washington 98101

Afteation: Arthur Goldman

Telephone: (206) 398-1100

Telecopy: (206) 398-0310

with a copy to

Finn Dixon & Herfing LLP

177 Broad Sticet, 15th Floor
Stamford, CT 06901

Attention: Matthew S, Eisenberg
Telephone (203) 325-5084
Telecopy 203) 325-5001

NYOUGARRIGINKIT L S
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AtzymhcetoﬂmDebtnrshaﬂbesmtastbﬂm

" MEA Capital Group Inc.

26 Corporate Plaza Drive Suite 250

Newport Beach, CA 92660

Attention: Jason Sugzrman

Telephone: (949) 729-1660

Telecopy: (949) 729-1665
All notices hemnnde{ shall be effective (i (i) five (5) busioess days aftér such potice is mailed, by
rogisiered or certified mall, postage prepaid (retwin receipt requested), (if) upon defivery by baud,
and (i) in the case of any notice or communication by telex, telex o1 telecopy, on the date when
sent. '

8 Counterparts. This Apreement may be executed by the parties hereta
mdmdually o1 ia any combination, in one or more counterparts, each of which shalt be an
ariginal and all of which shall together constitate one and the same agreement,

9. Descriptive Headings; Context. The captions i this Agreement are for
convenience of reference only and shall not define or Limit aay provision. Whenevet the comext
requires, teference in this Agreement to the neuter gender shall inclade the masculine audfor
feriine geader, and timangu!arnnmbex shal] include thcplmal,and, inmhmse, vice versa,

IN WITNESS WHEREOQF, the Debior and fic Lender Have exceuted the
foregoing Security Agreement s of the 7 dzy of April, 2007,

DEBTOR

MKA REAL ESTATE OPPORTUNITY FUND I, LLC
By: MXKA Capital Group Inc., manager

By:%@@zz M , .
Nazfne: Michael Abraham
itle: CEO .

LENDER
FREESTONE LOW VOLAT[L[TY QUALIFIED

PARTNERSL.P.
By: Freestone Investments LLC, its Genetal Pazmer

By:

Naxie: Gary I. Furafawa
Title: Manager

NYQUGARRIFIT41T 2 : 6
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'NOTE EXTENSION AGREEMENT (FLVQP) -

, THIS AGREEMENT (“Agrecment”) is entered into as of February 2! , 2008, by and

among FREESTONE LOW VOLATILITY QUALIFIED PARTNERS L.P. (“FLVQP™), MKA

REAL ESTATE OFPORTUNITY FUND I, LLC, a Califormia limited liability company

(“MKA") MXA Capital Group Advisors, LLC (“Mana u"). MICHAEL A. ABRAHAM, an
individual ("Abmham") and JASON SUGARMAN ("Sugamian™).

RECITALS

A, Promissory Notes. MKA is the maker of the following pmm notes in favor
of FLVQP: C ’ . |

()  Promissory Note, dated October 30, 2006 in the origma! principal amouat
of $2,000,000.00 (the “October 2006 FLLVQP Note™); and -

(2)  Promissory Note, daied April 2, 2007, in favor of FLVQP in the original
pnncxpa! arnount of $3 ,000,600.00 {the “Apri} 2007 PLVQP Note™).

(collectively, the “FLVQP Notes”). Interest aocmes on each of the FLVQP Notes at the rate of
one percent (1%) per month, which interest was paid through NOVember 2007.

B.  Security Agreements. MKA edecuted and delivered to FLVQP the foltovnng
security apreements o secure its obl!galions undes the FLVQP Nates;

(D Securty Agreemenl. dated October 30, 2006, gzanung FLVQP a-security
interest in collateral as defined therein to secwre MKA's obliganons under the October 2006
FLVQP Note; and

2y, ~ Security Agreement, dated April 2, 2007, granilhg FLVQP a security
interest in collateral as defined therem to secure MKA’s obligations wmider the April 2007
FLVQP Note;

(collectively, the “FLVP Sccurity Agrecments”).

C.  Personsl Guamantees. One or both of Abraham and Suganman executed the
following guarantees of the FLVQP Notes:

(1)  Abraham guaranteed immmediate payment by MKA of the October 2006
FLVQP Note; and ’

{2)  Abraham and Sugarman guaranteed immediate- payment by MEKA of the
Apiil 2007 FLVQP Note. '

D.  Previcus Extensions, Amounts Quistanding. At the request of MKA, FLVQP has
from time to time extended the due date for payments of principal snder the FLYQF Notes, such
that as of January 31, 2008 (and in the absence of the execution and delivery to FLVQP of this
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Agreement), the pnncupal balzmoes outstanding on the FLVQP Notes.wonld bp payable as

foltows:
Nete. DueDate - Principal Amount
October 2006 Note February 28, 2008 - $2,000,000
April 2007 Note Yanmary 31,2008 _$3.000,000
Total principal balance : ' $5 000,000

Interest accrues on the principal balance outstanding on the ‘FLVQP Noies at the rate of one
percent (1%) per month, calculated based on 2 360 day year. As of January 31, 2008, interest
was accrued and unpaid through January 31, 2008 2s follows:

Note © Interestas of 1/31/2008
October 2006 Note $40,000
Apil 2007 Note 360,000
Total $100,000

E.  MKA has requested that FLVQP further extend the dates on which pincipal and
interest are doc and payabie under the FLVQP Notes: FLVQP is'willing td extend the due dates
for payment of principal and interest under the FLVQP Notes on the texms and conditions set

forth below. -
AGREEMENT

NOW, THEREFORE, for good and valuable consideration, receipt of which is hereby .
acknowledged,- and for the muwal benefits and covenants as sct forth hercin, the parties agres as
follows: .

1. Reaffimation of Obligations under FLVQP Notes. MKA reaffirmus the
obhgah ons to FLVQP under the FL.VQP Moies and the FLVQP Secuity Agreements, and
acknowledges that the amount and due dates of the obligations under the FLVQP Notes set forth
in the Recitals are comrect. Al terms of the FLVQP Notes and FLVQP Scourity Agreements are
expressly ratified, reaffirmed and remain unchanged except as modified in this Agrecment.

2. Reaffinpation of Guarantee.

(2) Abraham hereby reaffirms his guarantee of the obligations of MKA wnder the
FLVQP Notes and further acknowledges that the. amount and duc dates of the
obligations under the FLVQP Notes set fqrth in the Recitals are correct, and
that in the absence of payment by MKA, he is and continues to be obligated
to lmmedxately pay-all amouats due undm' the FLVQP Notes.

(t) Sugarman hereby reaffirms his guamnlec of the obligations of MKA under
the April 2007 FLVQP Note and further acknowledges that the amount and
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due dates of the obligations under the At 2007 FLVQP Noie set fotth in
the Recitals are correct, and that in the absence of paymeiit by MKA, he is
and continucs to be obligated to immediately pay all-amounts due under the
April 2007 FLVQP Noe. ‘

3. - -‘Extension of Payment Due Dates, In the, absmce of t]m occurrence of an Event of
Defauit-(as defined in the FLVQP Notes), payments under the FLVQP Notes shall be due and

payable as follows:
Original Due Date  New Dg_e Date ~ Amount
October 2006  February 28,2008  March 31,2008  $2,000,000
FLVQP Note ’

Aprl 2007  Jamuary 31,2008  March 31,2008 $3,000,000
FLYQPNote ' :

In addition, accrued and unpaid interest from December 2007 twough March 2008 in the amomt
of $200 000 shall be dae and payable on March 31, 2008,

4, Rep_omng Until all amounts due to FLVQP wnder the FLVQPNutﬁ are pard in
full. MKA shall, and Manager and Guarantor shall cause MKA to fumish to FLVQP:

(a)~ On or. bef’ore the Jast day of each month, a balance sheet, statement of income .
(or Toss), and cash flow statement for MKA for the prior month,  prepared in
accordance with Generally Accepted- Accolmtmg szcxplm,

"(b) On or before Wednesday of each week, areport in a- forta reasonably
satisfactary to FL.VQP summarizing all cash receipts during the prior week,
ineluding without Jimitation, payme.nrs received by MKA on account of loans
and investnents from or with third parties; and

{0) On or before the last day of each month, a report in a form reasonably
satisfactory to FLVQP, summarizing as of the last day of the prior month
cach outstanding note reccivable held by MKA, including the name of the
borrower, the amount outstanding, a description-of the collateral, the amount
of all other known claims against the collateral (and the priority thereof), the

" mostrecent valuation of the collateral, (including the date and source of the
valnation); and

{d) Such other financial information and reports as FLVQP may reasonably
request from Gme lo ime.

3. Negative Covenants. Without the prior written consent of FLVQP, unti? all
amounts due to FLVQP axc paid in full, MKA shall no:
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(a) Make or contract tomake capital expenditures, including leasehold
-, improvements, or incor liability for rentals of propexty (including both reat
and personal property); :

(b) - Create, incur or assume additional indebledness except for trade debt incumed
in the normal course of business and indebtedness to FLVQP contemplawd
by dns Agreement;

{¢) Cease operations, liqnidate, merge, transfer, acquire or conselidate with any
other catity, change ownership, dissolve ot transfer or sell assets out of the
ordipary course of business,.

(@) Declare or make any dividend payment or other distribotion of assots,
property, cash, rights, obligations, or securities on accomnt of any equity
interests in MKA, or purchasc, redcem, retire or otherwise acquire for value
any equity intérest in MKA, including without limitation, make any “T’er 1”
or “Tier 27 distributions to holders of Interests in MKA; -

{e) Loan invest in ar agvance money or assets, purchase; creale or acquire any
interest in any other enterprise or enmy, incus any Qbhgauon as surety or

guarantor;

(f) Except for reimbursements to Manager of out of pocket expenses incurred in
the ordinary course of business, make any payments to MKA Offshore or any
affiliate of MKA, Manager or Guarantor; or ’

{(g) Make any payments outside of the ordinary course of business of MKA other
than (i) paywnents to Gottex Fund Management, Limited, as agent for the ™
- benefit of Gottex ABI Master Fund Limited, Gottex ABL (Caymau) Limited,
GVA-ABL Portfolio Limited, Hudson ABL Fund Limited {collectively, the.
"Gouax Funds™), on account of notes outstanding as of the date hereof.

6. MKA, Manager and Guarantor Rt_:grcscnmnons and Warranties. MKA, Manage.r

and Guarantor represent and warrant to FLVQP as of the Effective Date:

{a) Each of MKA, the Manager and Guarantor; and the persons signing on behalf
of each of them, has full power and autherity to execute this Agreement and
perform its obhganons hencunder, )

~(b) The execution, defivery ard performance of this Agreement by MXA,
Manager and Guarantor bave been fully and validly authorized; and all -
requisite corporate or other action as been taken by MKA, Manager, and
Guarantor to make this Agreciment valid and binding upon MKA, Mauager
and Guarantor and enforceable in accordance with its terms; and

(c) Al financiat ioformation provided to FLVQF (including without limitation
all financial stateruents provided pursuant to paragraph 5, 2bove) is true and
correct in ali respects as of the date provided to FLYQP.

-4
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7. .. GuarapiorFip Statement. On or before March 4, 2008, Goarantor shall
provide FLVQP with 2 financial statement setting forth s assets and Habilities, as-of December
31, 2007, along with a statoment of any material changes since that date.

8. Effeciive Date. This Agreement shall become effective on the date (the
“Effective Daic™) on which-each of MKA, Manager and Gumntor has pmperly executed and
" delivered to FLVQP this Agreement. ;

: 9. Assignment. of FLVQP Notes Upon Paymentin Full. Upoa or following payment
in full of the FLVQP Notes, at the request of MKA, FLVQP shall cause any holder of the

FLYQP Notes, at no cost to FLVQP or any such holder, to iake any and all steps reasonsbly
necessary to assign the FLVQP Notes to a third party identified by MKA, including, without
limitation, delivering such documents as are ygasonably.necessafy or appropriate to effect such
assignment of ths FLVQP Notes, provided however, that such-assignment shall be on an as is,
where is basis and without-recourse to FLVQP, and FLVQP shall not incur any lisbility in
connection with such assignment, or be required to noake any répreséntations or warranties (other
than customary warranties of due aunthorization and no encumbrance of title to such note) to any
assignee, MKA, or any other third party in cennéction with such assigniment.

10.  Fees and Bxpenses. MKA agrees to pay FLVQP on desand, and Guarantor
acknowledges thathis guarantee includes the obligation o pay to FLVQP, all feeg and expenses,
including, without limitation, reasonable attormeys” fees and disbursements, incurred by FLYQP
(a) in all efforts made to enforce payment of any of the obligations under the FLVQP Notes, the
FLVQP Security Agreements, this Agreement, or any other instrument or agreement between

- MKA and FLVQP, or (b) in connection with the modification, -amendment, administration and

. enforcement of the obligations under the FLVQP Notes, the FLVQP Security Apgreements, this
Agreement, or any instrumnent or agreement betwéen MKA and FLVQP, or (¢) in any dispute
relating to the interpretation, enforcement or performance of the FLVQP Notes, the FLVQP
Security Agreements, this Agreement, or any instrument or agreement beween MKA and
FLVQP, in any event whether through judicial proceedings, including bankruptey, or otherwise.

I1.  Release by MK'A, Manager, and Guatantors, In consideration for FLVQP’s

agreement 1o enter into this Agreement, each of MKA, Manager and Guarantor (cach, a.
“Releasor”) releases and forever discharges FL.VQP and Freestone Investments, LLC, their
predécessors and successors in interest, and their respective directors, officers, employees,
representatives and agents from any and all claims, damages, liabfiities, obligations, actions and
causes of acion, whether sounding in toxt, contract, equity or otherwise, whether known or
unknown, whether suspected or unsuspected, and whether ausing directly in favor of the
Releasor, or by way of assignment, subrogation, or indemnification held by the Releasor, and all
of the foregoing as may have arisen from any act, failure {0-act, event or state of facts occusring
on or prior to the Effective Date.

12, Section 1542 Waiver. Releasors waive and relinguish, to the fullest extent that
.the Jaw permits, the provisions, rights, and benefits of California Civil Code § 1542 and other
_statutes or common Jaw principles of similar effect. Releasors acknow]edgc that they are
familiar with, and/or have been‘advised by their legal counsel of, the provisions of California
Civil Code § 1542, which provides as follows:
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‘[Certain claims niot affected by general release.} A generalrdm does not
extend to claims whichi the creditor does not know or suspect to exist in his Tavor
at the time of executing the release; which if known by him must bave niaterially
‘affected his setﬂemcnt with the debtor.

13. AcknowleQMaud Consideration. MKA and Guarantors hereby acknowledge .
and warrant that the forbearance and extension of the maturity date by FLYQP hercunder
constitutes fair, adequate and contemporaneous, exchange of consideration for the performance of
their promises pursuant to ibe terms of this Agreement. .

14.  No Waiver; Remedies Camplative. No failure by FLVQP to exercise, and 5o
delay in exescising, any right, power or remedy under the FLYQP Notes, the FLYQE Security
Agreements, this Agreement or any retated doctiment shall operate as a waiver thereof, nor shall
any single or partial exercise of any right, power or remedy under the FLVQP Notes, the FLVQP
- Security Agreeinents, this Agreement or any relaied document preciude any other or fusther
exercise theveof or the exercise-of any other right, power, or remedy. The rights and remedies
provided herein and thevein are cumulative and not exclusive of any nght or rcmedy provided by
law,

: Enﬁre Agreement; .Amendn'iegt. Except as od:erwisc-staced, this Agreement
supersedes any prior arfangements and incindes all understandings of the parties with regard to .
the extension of new evedit and forbearance from collection of any obligations or the
enforcement of the FLVQP Notes or the FLVQP Security Agreements. Any and all changes fo
this Agreement rust be in writing and signed by all the parties. The parlies agree to execits
propesly and promptly and to deliver any additional documents; and to do all reasonable things
that may be ncccssary oF appropnam to render this Agreement legally and practlmlly effective.

16. " Counterparts, Thls Agrcement or the signature pages hereto may be executed in .
any nurober of counterparts for the convenience of the parties, all of which, when taken together
and after execution by all parties hereto, shall constitute ene ard the same agreement.

17.  Independent Legal Advice. -Each of MKA, Manager and Guarantors has had the
opportunity to seek advice of independent legal counset of his or its choice in connection with
this Agreement, and the agreements and transactions contemplated herein.

18, No Representations or- Warranties Ab'x FLVQP. Except as expressty set fortfx

herein, FLYQP makes.no representations, warranties, promises, or commitments o loan money,
extend credit, or fosbear from enforcing repayment in connection with any of the docvments or
transactions contemplated hereunder, Bach of MKA, Manager and Guarantor acknowledges that
he or it has received the foilowing notice:

ORAL AGREEMENTS-OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND
'CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT ARE NOT
ENFORCEABLE UNDER WASHINGTON LAW.

{Remainder of Page Intentionally Left Blank}
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N WH’NBSSWHEREOF ‘the parties have éxecoted this Agxeementas of the daté fist
writien above

FREESTONE LOW VOLATILITY QUALIFED

PARTNERS L.P.
By Freestqpe Investmerits, LLC
By:

Name: t(m f}u

Thtle: W Erocdiont g Fanerts tre

MKA REAL ESTATE OPPORTUNITY FUND I LLC
By MKA Capital Group Advisors, LLC

By:
" Name:
Tite:

By MKA CAPITAL GROUP ADVISORS, LLC

By:

Name:
Tite:

MICHAEL A. ABRAHAM

JASON SUGARMAN
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1N WITIESS WHEREQF, the parties have exeonted this Agreesent as of the date fist
wrilten above.

FREESTONE LOW VOLATILITY QUALIFED
PARTNERSLYP. *
_ By Feeestone Investments, LL.C

By __
Name:

Titte:

MKA REAL ESTATE OPPORTUNITY FUND 1, LLC
By MKA Capital Group Advisors, LLC

Fame: Geelart Op 00
Titl: TRSAWOSA

By MEA-CAPITAL GROUP ADVISORS, LLC

By:
‘Name:
Tithe:

MICHAEL A, ABRAHAM

JASON SUGARMAN
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TN WITNESS WHEREOF, the partics havo cxceuted this Agreement 25 of the date first
wattten above,

FREESTONE LOW VOLATILITY QUALIFED
PARTNERSLP.
By Freestone Investments, LLC

By: _
Name:
Title:

MKA REAL ESTATE OPPORTUNITY FUND I, LLC
By MK A Capital Groip Advisors, LLC

By:
Name:.
Title:

By MKA CAPITAL GROUP ADVISORS, LLC
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IN WITNESS WHEREOF, the partizs have executed this Agreement as of the date first
written above. - : s

FREESTONE LOW VOLATILITY QUALIFED
PARTNERSLP. -
- By Freestone Investments, LLC

By:
Name:
Tide:

MKA REAL ESTATE OPPORTUNITY FUND |, LLC
By MKA Cipital Group Advisors, LLC

By:
Name:
Title:

By MKA CAPITAL GROUP ADVISORS, LLC

By

Name:
Tide:

MICHAEL A, ABRAHAM

S
A7

Page 954

App. 4 - Page 10 of 10



APPENDIX - §



SUBORDINATION AGREENIENT

'Ih:sSubo:dmatwnAgmanent(ﬂ:e “Agreement”) is made aod entered into on
this 20% day of Pebruary, 2007, among Freesténe Capital Partners LP., Froestone Capital
Qualified Pariners L.P., erestonc Low Volatility Partiiers LP, Freestone Low. Volatility
Qualified Pariners LP (colectively, the “Credifor”), Gottex and Management- Lid., as
administrative agent (the “Administrafive Agenf”) to GVA ABL Portfolio Limifed, Gottex
ABL (Caymsn)- Limited (collectively, ihe “Original Noteholders™ and Gottex ABI Master
Fend Limited (the “New Noteholdex” and collectively with the Original Noteholders, the
“Noteholders™) and MEKA Real Estate Opportumty Prmd ¥, L1.C, a Califomia Emited Hability
company (togeftier with ifs sucpessors and assigns, “Bmower")

WHEREAS, cach of thc Orjginal Noteholders pschased cne or more secuxed
registeiedpromlssory notes in an apgregate principal - amotmt of $60 000,000; and

WHEREAS 1t iz a condition precedent 1o the New Noteholder apreeing to
purchase 2 secured promissory note ﬁ'om Borrower (ﬂle “New Nofe™) that C‘md&tor enter info
this Agreement.

NOW, T}mmonn;to imitace the New Noteholder to purchase the New Noté,
and for other valnable consideration, xeceipt of which is hereby acknowledged, the parties to this.
Agamnmt, intending to be legally bctmd hereby, agren as follows:

1. Al obhgahons of Borrower, howsoever created, arsing or evidenced,
vihether as principal obligor, ghatavtor, surety, accomumodation pasty, or otherwise, divect or
" indirect, absolnte or contingent or now or Liereafier existing or due or to become due e
heréinafter called “Liabilities,” “Scanior Liabilities” means éll Liabilities to the Noteholders,
the aggregate principal amount of which shall not exceed $135,000,000, inchuding, but 1ot
linoited to (i) those Liabibities arising putsvant to or in conhection with each secured registored
promissory note purchased by a Noteholder from Borower from time to time (collectively, the

“Notes™), and all docnuments required to be exeomed or delivered pursuapt thersto or in
connéction therewith (collectively with the Notes, the “Facility Documents™) and (3i) any and all
interest accruing on any of the Senior Liabilities after the commencement of iny proceedings
referred to . paragraph 3 hereof, notwithstanding any provision or nide of Jaw which might
restrict or otherwise impair the rights of the Noteholders, as apainst Borower or anyone ¢lse, to
collect snch inferest. “Junioy Liabilities” moeans all Linbilities to the Creditor now and hexeafter
exisiing. Each of Creditor and Borrower agrea that, to the extent and manner hereinafler set
forth, the fepayment to Creditor of all or any portion of the Junior Liabilities is, and shall at all
times be, subordinate to the prior indefeasible payment ju fill of all of the Senior Liabilities,
For putposes of this Agreement, the Senior Lizbilities shall not be deemed to have been paid in
-full until the Noteholders shall have been indefeasibly paad in fail by Borrower in United States
dollars.

2.  The payment of principal of (and premivm, if any) and interest and other

payment obligations in respect of the Jonior Ligbilities shall be subordinate to the ptior payment
In full of the Senior Liabilities to the extent that no payments of principal of (o1 premium, if any)
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or interest on, or ofhezwise due in respect of such Junfor Edabilities, may be pemmitted for so long
as  any defanlt on the Senior Iiabihhes exxs!s

' 3. In ﬂis cvent of auy d:ssolunon, winding up, liguidaiion, readjusiment,
reorganization or other similar proceedings relating to Borraser or fo its creditors, as sach, or to
its property (whether vohotary or invohmtary, partial or complete, and Whether in bankrupicy,,
insolvency, or receivership, or. -TpoR: zn. assignment for the benefit of creditors, or auy other
marshalling of the asscis and-labilities of Boriower, or eny sale of all or substantially sl of the
assets of Bomrower, or otherwise), the Semior Liabilities shall first be indefeasibly paid in full
. befora Creditor shall be entitled 1o receive and to retain any payment or distiibution in sespect of
‘the Junfor Lizbjlities (other than membership interests of Borrower as reorganized orreadjusted,
‘'or debt securities of Borrower ot any other enfity provided for by a plan of reorganization or
adjustment, which secarities are subordinated to. the payment of the Senjor Liabilities and
sepuritics received in lien. thereof which’ toay- at it time-be outstanding (collestively, the
“Permifted ‘Securities”),.znd, In order to effect the foregoing (). 211 paymenits and distributions
of any kind or character in respect of the Jumior Linbilities- (other than Permitted Securifies) to
which Creditor would be enfitled if the Jomior Lizbiliies were not mbnrchnat.ed, or subordinated

.eod pledged or assigned, pumsiant to ikis Agreement shall be made divectly to the Noteholders,
(b)_Creditor shall promply fle'a claim of cliims; in the form fequired In suth procetdiags, for
the full outstanding amount of the Jumior Liabilitles, and shall canss srid claim. or claims to. be’
approved and all payments and other- distibuiions in respect thereof other then Permitted
Securities to be made directly to the Ndteholders, and (c) Creditor hereby #rrevocably agrees that
the Woteholders may, st s sole discrefion, in the rdme of Creditor or othérwise, demand, sue
for, collect and receive any and 21l snch payxﬁ!ents or dzstnbtmom (other thim with zespect to any
Penmitted Securitics). ’

4, Notwithstanding anything herein to the- contmry Creditor will forbear any
action against Borrower for the collection or payment of fhe Junior Liabilities wotil soch time as
the Sepjor Liabilities Lave been folly and mdefeas"bly paid, satisfied and discharged. '

5, If, after an Event of Default (as defined in the Notes) hias been declered by
a Notcholder, 2lt applicable cure periods. with respeet to the rélévant Bvent of Défanlt have
expired and Creditor has been notified of such declaration, Creditor receives any payment or.
other distribution of any kind or charaster froni Borrower or suy other soutce whatsoever in
respect of any of the Jupior Liabflities, other than as expressly pmmmed by the tenms of this
Agteement, such paymont or other dwtu’butmn shall be received in trost for the Noteholders and
prooptly turned over by Creditor to the Administrative Agent, together with all necessary and
appropriate endorsements thereto. Creditor will maxk its books amd records, and cause Bomrower
to mark its books and records, so as to clearly indicate that the Fonior Liabilities are subordinated .
in accordance with the terms-of this Agreement, and will cause any promissory note or other
instroment which at any time evidences any of the Junior Liabilities to be conspicnouslty marked
as follows:

This instrument is subject to the terms of 2 Subordivation Agreement by anrd
among Freestone Capifal Partmers L.P., Freestone Capital Qnalified
Partuers L.P., Freestone Low Volatility Partners LP, Freestone Low
Volatility Qualified Partners LP, Gottex Fund Management Lid., and MKA .
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‘Real Estate Opporhnuty Fund T; LLC Notwithstanding any cnnﬁ-a:y
statement copinined in this instrament, no payment on 2ccorint of pxincipal
or interest thereof shall be received by the holder ‘except in accordance with
the terms of such Snbordination Agmement.

Creditor will execote such finther apcunrents or anstramems and take snch furiher action as the
Noteholders may reasonzbly request from time-to-time in order fo carry out the intent of this
Agreement,

6..  Creditor shall not, wifhout the prior wriiten consent of the Noteholders,
erereise any rights of Creditor as a secnred party, with respect to the enforcement of ﬂx'righzs a8
a secired party, mitil all of the obligations o the Notcholders have been satisfied m full:
Cyreditor. hmebysuboxdmatwany and all security: interests which Creditor now has or hereafter
acquires in.eny assets of MEA, to the security inferests of the Administrative Agent, 2s agent i
the Noteholders, which the Administrative Agent now has or hexeafier acquires, in any-and all of
the assels of MKA (the “Collateral”), The subordination and prioritics specified herein are
applicable irrespective of the time or order of attachment or petfection of the’ seowrity inferests
referred to herein and fhe fime of order of ffling of financing statements.. The Administrative
Agent’s claim, on beha}f of the Noteholders, to proceeds realized or received by MKA from the
sale, collection, liguidation or other dzspnsmun of Collateral shall bave priosity over Creditor’s
claim to such proceeds.  Any proceeds seeeived by Creditor with respect 1o the enforcement of
its secuulty intexest fn-contravention of this Aga'eemmtshall be deemed 1o have been collected or

. received by Creditor as trustee for the Noteholders endd shall be'paid-over to the Administrative
Agent, on behalf of the Nofeholders, on aceonnt of the obligations due and owing by Borfower o
~ the Notehvlders, Creditor agrees not 10 permit any of the terms of the Junior Lizbilitics to be
changed in a maniner- adverse to the Noteholdérs® firisrest nnder this Agreement, without the prior
varitten consent of the Notcholders. 'The parties hereby. agree that if a Notsholder declares an
Event of Defanlt (as defined in the Notes) wder any Note, Fréestone shall have the right to
declare an event of defonlt, defenlt, or fbelikc, wmder its Joan agreement, or the Bike, with MEA.

, 7. Creditor agrees not to assxgn or transfer the Junior Liabilities thhout (a)
prior nofice o the Neteholders, and (b) writien agreément by the assipnee or transfesee to ba
- bound by the texms of this Subordination Agreement. |

-8 " This Agreement shall in all respeets be a contimiing agreement end shall
remnajn bn full foxce and effect untif the Semior Liabilities shall have been indefeasibly paid in

» 9. The Noteholders may, from time-to-time, whether before or afler any

- discontinuance. of this Agreement, at its sole discretion and without potice to Creditor, take zuy
or all of the following actions: (2) retain or obtain & security interest in-any property of Borower
1o seevre any of the Senjor Liabilities, (b) extend or renew for e or more periods (wheiher or
not longer than the original period), alter or exchange any of the Senior Liabilities, or release or
compromise any obligation of sy natwre of any obligor with respect to any of the Senior
Liabilifies, and (¢) release its secririty interest in, or surrender, release or permit any substitution
or exchange for, all or any part of any property secoring any of the Senior Liabilities, or extend
o1 rencw for one or more periods (whether or not longer than the original period) or relesse,
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compromise, alfer or exchange any obligations of any natiwe of any ohligor with Tespect to any
such propesty.

' 10. - The Noieholdcrs nizy, froim hme-to—ﬁmq whether before or after any
discontitmance of this Agreement, asmgnurhnnsfermycxalloftbeSemorhabﬂiﬁw or any
interest therein; and, notwithstznding any such assipoment or temsfer ihereof, such Senjor

-Liabilities shall be and femain Senior Lizbilities for the purposes of this Agreeroent, and every
immediate and sncressive assignes or transferee of any of the Senlor Liabilities or of any interest
-thercin shall, 1o the extent of the interest of such assignee or fransfiret in the Sendor Liabilities,
be entifled 1o the benefits of this Agreement to the same, extent ag if such assignee or transforee
weze the Noteholders; provided, howeves, that, onless the Noteholders shall othexvnsa consent in
writing, the Noteholders shall have an vninpaired right, prior and superor to that of any sach
assipnee or transferee, to enforce this Agreement, for the bexefit of thé Noteloldexs, ad to fhose

-of the Semior Ligbilities wlnch the Noteholders has not- assigned or ransfewred. The parfies
hereby agree that any assigoce or transferee of all or zny portion of the Senior Liabilities; or any
interest therein, vhall be, imevocably, thind par.ty ‘benefictaries of this' Apreement. For the
avoidsmce of doubt, Gottex shall notify Creditor prior to making any such transfer or assxgmnent,-
as the case mey be.

11. - The Notebolders shall not be prefndiced in its right undcr this- Agteemmt
hy any act or fm]me to act of Boriower or Creditor, or amy noncoinpliance of Bomower ot
Creditor with’ any agreement or obligation, tegardless of any, ¥nowledge thereof: which the
Noteholders may have of with which the Nofcholders ey be charged‘ and no action of the
Notcholders permitted hercunder shalt in any way rffest or impadr the nghls of the Nowholders

- and the obligations of Creditor under this Agreement,

12.- 'No delay on the pert of the Nofeholders in ﬂle exercise’ of any nght ar
remedy shail preetude other er further exercise théresf or the exercise of any ether right or
yemedy; nor shall amy modification or waiver of any of the provisions of this Agreement be
binding upon the Notecholders except as expressly set forth in a writing duly signed and delivered
on behalf of the Noteholdas

13, The provisions of fhis Agteement are solely for the purposes of decﬁnmg
‘the relative rights of the holder of Jusior Liabilifies and the holders of Senior Liabilities.
Nothing contained in this Agreement i intended to or shall impair, as between Bomrower and the
holder of the Junior Lirbilities, the obligation of Borrower to pay the Junior Liabilities as and
when the same shall become due and yayable in accordance with thelr terms, por shall anything
herein prevent the holder .of the Jumior Liabiities from exercising all remedies otherwise
permitied by applicable law or under or with respect to the Junior Liabilities upon- default,
subject to the restrictions set forth in this Agreement and the rights, if any, vader this Agreement
of the holders of Senior Liabilities in respeet of cash, propesty, or securities (other than Permifted
Securities) of Borrower recejved upon the exercise of any such remedy.

14.  This Agreement shall be binding vpon Creditor and Gipon ns personal.
representatives, successors and assigns.
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15.  This Apreement shall be oonstmed in accordsnce with snd: govemedby
the Jaws of the State of New York (without regard to its conflicts of laws principles). Wherever
possible each provision of this Agreement shall be interpreted in snch manner a3 to be effective
aud valid ander applicable law, butlfanypromonofﬁnsAgteemntshanbe enjoined by or-
JAnvalid under sich law, sich provision shell be ineffective to the extent of such ptohz'biﬁun or
invatidity, without invalidating the remamder of suth provisien or the remaining promsnms of
ﬂnsAgreement. .

16.  Creditor shall provide tha Noteholders with written notice of any defanit
by Borrower nnder the Jonior Liabilifics contemposaneousty with the giving of snch notice to

Bomrower, Upon the declaration of any Bvent of Dafatit (as defined in the Motes) vader 2 Note,
the Administrative Agent shall provide Creditor with prompt writien notice of such declaration.

17.  Borower shall indemnify the Administrative Agent, the Noteholders, their
respective agents, employees, affiliates, officers and directors (each, an “Indenmitee’™) agatnst,
and hold each Indemnitee haomless from, aty and atl Tosses, clzims, damzges, Yahilities and
relafed expenses (including the fees, charges and dishursements of any conmsel for auy
Indemonitee) incurred by any Indemuitee or asserted againét any Indemmitee by any third party-or
byBon'oweror any of ifs affiliates, arising ovt of, in tonnection with, or as a result of ) the
execirtion or delivery of this Agreement, any or any agreement or instirment contemplated
heseby or thereby, the performance by the partles hereto of their respective obligations hereunder
or therennder or the consnmmation of the transactions-contemplated hereby or thereby, or (i)
amy actual or prospective claim, Htigation, nvestigation. or proceeding relating to amy of the
foregoing, whether baséd on contract, fort or huy other theory, whether brought by a third party,
or by Borrower or any of ifs affilintes, and regardless of whether any Tndernitee is a party
thereto, provided that such indemnity shall not, as i any Memmlea, be available to the extent
that such losses, claims, damages, liabilities. or related expenses (x).are determisied by a cort of
competent jurisdiction by final and nvnappealable ndgment to have Tesuited from the gross
negligence or willful miscondnct of such Indemriitee or (¥} result from a claim bronght by
Borrower or any affiliale thereof agumst an Indemnitee for breach In bad faith of such
Indenniteg’s obligations herevnder, if Borrower or such affilisfe has obtsined a final amd
nonappealable judgment In its favor on such tlaim as detexmined by a court of corapetent
Jjurisdiction. :

_ 18.  This Agreement may-be signed in countexparts each of which shall be an
original and all of which, when taken fogether, shall constitule ane and the same nstrument.

Delivery of an executed counterpart of a signature page of this Agreement by facsimile shall be
cﬁechve as delivery of a marm&lb' exeented connterpart of this Agreement.

19.  Each of Gottex and Botrower hereby represent, warrant and covepant that
the aggregal e principal amount outstanding under the Notes shall not exceed $135,000,000.

[SIGNATURE PAGE TO FOLLOW]
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TN WIFNESS WREREOY, this Subordination Agreement has been catesed into ag of fhis
—_.dsy of Febroary, 2007. - : ’ : 4

GOTTEX FUND MANAGEMENT LTD.

By: -
‘ 1 LOEDRFOR
il S St

‘MKA REAL ESTATE OPPORTUNITY FUND 1,
LLC .

By:
Neame:
Tille:

FREESTONE CAPITAL PARTNERS LY.

By:
Name:
Title:

FREESTONE CAPITAL QUALIFIED
PARTNERS L.P.

By,
Nerne:
Title:

FREESTONE LOW VOLATIETIY PARTNERS
1r

By:
Name:
Title:

FREESTONE LOW VOLATIUTY QUALIFIFD
PARTNERS 1P

By:
Name:
Titte:
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., TN WITNESS WHEREOP, this Subortination Aprecment has been entered into as of fhis
-~ day of February, 2007. -

GOTTEX FUND MANAGEMENT LTD.
By:

Name:
Title:

MKA REAL ESTATE OPPORTUNIFY FUND],
C.
@% s Ckgzq. Grolp ApY et Wl

V. AL

By. ,{'/:_»4/{ L__.,.__.....
mﬁ§dzwﬁ Popaclhdod
Title: c¥z

FREES‘T'ONE CAPITAL PARTNERS LP.
By:

Name:
’I’iﬂe:

' FREESTONB CAPITAL QUALIFIED
PARTNERSLP.

By
Namne:
Title:

* FREBSTONE LOW VOLATILITY PARTNERS
LP

' FREBSTONE LOW VOLATILITY QUALIFIED
PARTNERS LP

By:
Name:
Title:
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o TN WITNESS WHEREOR, ﬂnsSnbordinauonAgreemenlhasbem entered into az of this
20" day of Pebmary, 2007.

GOTYEX FUND MANAGEMENT LTD.
By,
Names:
Title

MEA REAL ESTATE OPPORTUNITY FUND [,
1L

By,
Name?
Tide:

FREESTONE CAPITAL PARTNERS L.

By: @v PP Pun £~
Name; Keon Miyoshi 4
Title: Mewber of the General Partoer

FREBSTONE CAPITAL QUALIFIED
PARTNERS LP.

By &,ww

Name: Ken Miyoshi
Title; Member of the General Parmer

FREESTONE LOW VOLATILITY PARINERS

Bfwwdé;L~1%2z224ﬂﬁh¢

- Name: Xen Miyoshi
Title: Member of the General Partnes

FREESTONE LOW VOLATILITY QUALIFIED
PARTNERS LP

v (P T [57

Name: Ken Miyoshi
Title: Member of the General Paciner
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LEXSTAT CAL CIV CODE 1646

DEERING'S CALIFORNIA CODES ANNOTATED
Copyright (c) 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS DOCUMENT IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 2. Contracts
Title 3. Interpretation of Contracts
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 1646 (2011)

§ 1646. Law of place

" A contract is to be interpreted according to the law and usage of the place where it is to be performed; o, if it does
not indicate a place of performance, according to the law and usage of the place where it is made.

HISTORY:

Enacted 1872.

App. 6 - § 1646
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LEXSTAT CAL CIV CODE 2787

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

© *#3 THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 1. Definition of Suretyship

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2787 (2010)

§ 2787. Former distinctions abolished; Surety or guarantor defined; Guaranties of collection; Continuin
guaranties .

The distinction between sureties and guarantors is hereby abolished. The terms and their derivatives, wherever used
in this code or in ahy other statute or law of this state now in force or hereafter enacted, shall have the same meaning as
defined in this section. A surety or guarantor is one who promises to answer for the debt, default, or miscarriage of
another, or hypothecates property as security therefor. Guaranties of collection and continuing guaranties are forms of
suretyship obligations, and except in so far as necessary in order to give effect to provisions specially relating thereto,
shall be subject to all provisions of law relating to suretyships in general. A letter of credit is not a form of suretyship
obligation. For purposes of this section, the term "letter of credit” means a "letter of credit" as defined in paragraph (10)
of subdivision {a} of Section 5102 of the Commercial Code whether or not the engagement is governed by Division 5
{commencing with Section 5101) of the Commercial Code.

HISTORY:

Enacted 1872. Amended Stats 1939 ch 453 § 10; Stats 1994 ch 611 § 1 (SB 1612), effective September 15, 1994;
Stats 1996 ch 176 § 1 (SB 1599).

App. 6 - § 2787
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LEXSTAT CAL CIV CODE 2806

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT *#**
(ALL 2010 LEGISLATION) ‘
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 4. Liability of Sureties
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2806 (2010)
§ 2806. Construction of suretyship obligation
A suretyship obligation is to be deemed unconditional unless its terms import some condition precedent to the

liability of the surety.

HISTORY:

Enacted 1872. Amended Stats 1939 ¢ch 453 § 17.

App. 6 - § 2806



LEXSTAT CAL CIV CODE 2807

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT #***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
. Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 4. Liability of Sureties
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2807 (2010)

§ 2807. Necessity for demand or notice; Surety for payment or performance

Page 1 -

. A surety who has assumed liability for payment or performance is liable to the creditor immediately upon the

default of the principal, and without demand or notice.

HISTORY:

- Enacted 1872. Amended Stats 1939 ch 453 § 18.

App. 6 - § 2807



Page 1

LEXSTAT CAL CIV CODE 2809

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc. -
a member of the LexisNexis Group.
All rights reserved.

*+* THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 4, Liability of Sureties
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2809 (2010)
§ 2809. Measure of liability; Generally
The obligation of a surety must be peither larger in amount nor in other respects more burdensome than that of the

principal; and if in its terms it exceeds it, it is reducible in proportion to the principal obligation.

HISTORY:

Enacted 1872. Amended Stats 1939 ch 453 § 20.

App. 6 - § 2809
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LEXSTAT CAL CIV CODE 2810

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 4. Liability of Sureties

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2810 (2010)

§ 2810, Disability of principal

A surety is liable, notwithstanding any mere personal disability of the principai, though the disability be such as to
-make the contract void against the principal; but he is not lable if for any other reason there is no liability upon the part
of the principal at the time of the execution of the contract, or the liability of the principal thereafter ceases, unless the
surety has assumed liability with knowledge of the existence of the defense. Where the principal is not liable because of
mere personal disability, recovery back by the creditor of any res which formed all or part of the consideration for the
contract shall have the effect upon the liability of the surety which is attributed to the recovery back of such a res under
the law of sales generally.

HISTORY:

Enacted 1872. Amended Stats 1939 ch 453 § 21.

App. 6 - § 2810



LEXSTAT CAL CIV CODE 2819

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All nghts reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)

SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND

NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 6. Exoneration of Sureties

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY

Cal Civ Code § 2819 (2010)

§ 2819. Acts operating to exonerate generally

Page 1

A surety is exonerated, except so far as he or she may be indemnified by the principal, if by any act of the creditor,
without the consent of the surety the original obligation of the principal is altered in any respect, or the remedies or
rights of the creditor against the principal, in respect thereto, in any way impaired or suspended. However, nothing in
this section shall be construed to supersede subdivision (b) of Section 2822.

HISTORY:

Enacted 1872. Amended Stats 1939 ch 453 § 22; Stats 1993 ch 149 § 1 (AB 1402), effective July 16, 1993.

App. 6 - § 2819



Cal Civ Code § 2822

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

**% THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 6. Exoneration of Sureties

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2822 (2010)

§ 2822. Acceptance of part performance

(a) The acceptance, by a creditor, of anything in partial satisfaction of an obligation,
reduces the obligation of a surety thereof, in the same measure as that of the principal, but
does not otherwise affect it. However, if the surety is liable upon only a portion of an
obligation and the principal provides partial satisfaction of the obligation, the principal may
designate the portion of the obligation that is to be satisfied.

(b) For purposes of this section and Section 2819, an agreement by a creditor to accept
from the principal debtor a sum less than the balance owed on the original obligation,
without the prior consent of the surety and without any other change to the underlying
agreement between the creditor and principal debtor, shall not exonerate the surety for the
lesser sum agreed upon by the creditor and principal debtor.

¥ History:

Enacted 1872. Amended Stats 1939 ch 453 § 23, Stats 1993 ch 149 § 2 (AB 1402),
effective July 16, 1993.

App. 6 - § 2822
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LEXSTAT CAL CIV CODE 2823

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION) '
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 6. Exoneration of Sureties

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2823 (2010)
§ 2823. Delay in proceeding against principal
Mere delay on the part of a creditor to proceed against the ﬁrincipal, or to enforce any other remedy, does not
exonerate a surety.

HISTORY:

Enacted 1872. Amended Stats 1939 ch 453 § 25.

App. 6 - § 2823
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LEXSTAT CAL CIV CODE 2845

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION})
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 7. Position of Sureties
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2845 (2010)

§ 2845. Surety may require creditor to proceed against principal; Effect of neglect to proceed

A surety may require the creditor, subject to Section 996.440 of the Code of Civil Procedure, to proceed against the
principal, or to pursue any other remedy in the creditor's power which the surety cannot pursue, and which would
lighten the surety’s burden; and if the creditor neglects to do so, the surety is exonerated to the extent to which the surety
is thereby prejudiced.
HISTORY:

Enacted 1872. Amended Stats 1939 ch 453 § 30; Stats 1972 ch 391 § I; Stats 1982 ch 517 § 73.

App. 6 - § 2845
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LEXSTAT CAL CIV CODE 2849

DEERING'S CALIFORNIA CODES ANNOTATED
Copyright (c) 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS DOCUMENT IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 7. Position of Sureties

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2849 (2011)

§ 2849, Surety entitled to benefit of securities held by creditor
A surety is entitled to the benefit of every security for the performance of the principal obligation held by the
-creditor, or by a co-surety at the time of entering into the contract of suretyship, or acquired by him afterwards, whether

the surety was aware of the security or not.

HISTORY:

Enacted 1872.

App. 6 - § 2849
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LEXSTAT CAL CIV CODE 2850

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

**++ THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
-(ALL 2010 LEGISLATIONY)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 7. Position of Sureties
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2850 (2010)
§ 2850. The property of principal to be taken first
Whenever property of a surety is hypothecated with property of the principal, the surety is entitled to have the

property of the principal first applied to the discharge of the obligation.

HISTORY:

Enacted 1872,

App. 6 - § 2850
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LEXSTAT CAL CIV.CODE 2856

DEERING'S CALIFORNIA CODE ANNOTATED
Copyright © 2011 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS SECTION IS CURRENT THROUGH THE 2011 SUPPLEMENT ***
(ALL 2010 LEGISLATION)
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND
NOVEMBER 2, 2010, ARE SUBJECT TO REPEAL BY PROPOSITION 22.

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title 13. Suretyship
Article 7. Position of Sureties

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY
Cal Civ Code § 2856 (2010)

§ 2856. Waiver

(a) Any guarantor or other surety, including a guarantor of a note or other obligation secured by real property or an
estate for years, may waive any or all of the following:

(1) The guarantor or other surety’s rights of subrogation, reimbursement, indemnification, and contribution and any
other rights and defenses that are or may become available to the guarantor or other surety by reason of Sections 2787 to
2855, inclusive.

(2) Any rights or defenses the guarantor or other surety may have in respect of his or her obligations as a guarantor
or other surety by reason of any election of remedies by the creditor.

(3) Any rights or defenses the guarantor or other surety may have because the principal's note or other obligation is
secured by real property or an estate for years. These rights or defenses include, but are not limited to, any rights or
defenses that are based upon, directly or indirectly, the application of Section 580a, 580b, 5804, or 726 of the Code of
Civil Procedure to the principal's note or other obligation.

{(b) A contractual provision that expresses an intent to waive any or alt of the rights and defenses described in
subdivision (a) shall be effective to waive these rights and defenses without regard to the inclusion of any particular
language or phrases in the contract to waive any rights and defenses or any references to statutory provisions or judicial
decisions.

(c) Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express
an intent to waive any or all of the rights and defenses described n paragraphs (2) and (3) of subdivision (), the
following provisions in a contract shall effectively waive all rights and defenses described in paragraphs (2) and (3) of
subdivision (a):

The guarantor waives all rights and defenses that the guarantor may have because the debtor's debt is secured by

App. 6 - § 2856
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Cal Civ Code § 2856

real property. This means, among other things:

(1) The creditor may collect from the guarantor without first foreclosing on any real or personal property
collateral pledged by the debtor.

(2) If the creditor forecloses on any real property collateral pledged by the debtor:

(A) The amount of the debt may be reduced only by the price for which that collateral is sold at the foreclosure
sale, even if the collateral is worth more than the sale price.

{B) The creditor may collect from the guarantor even if the creditor, by foreclosing on the real property
collateral, has destroyed any right the guarantor may have to collect from the debtor. This is an unconditional and
irrevocable waiver of any rights and defenses the guarantor may have because the debtor's debt is secured by real
property. These rights and defenses include, but are not limited to, any rights or defenses based upon Section 580a,
580b, 580d, or 726 of the Code of Civil Procedure.

(d) Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express
an intent to waive all rights and defenses of the surety by reason of any election of remedies by the creditor, the
following provision shall be effective to waive all ights and defenses the guarantor or other surety may have in respect
of his or her obligations as a surety by reason of an election of remedies by the creditor:

The guarantor waives all rights and defenses arising out of an election of remedies by the creditor, even though
that election of remedies, such as a nonjudicial foreclosure with respect to security for a guaranteed obligation, has
destroyed the guarantor's rights of subrogation and reimbursement against the principal by the operation of Section 580d
of the Code of Civil Procedure or otherwise.

(€) Subdivisions (b), (c), and (d) shall not apply to a guaranty or other type of suretyship obligation made in respect
of a loan secured by a deed of trust or mortgage on a dwelling for not more than four families when the dwelling is
occupied, entirely or in part, by the borrower and that Joan was in fact used to pay all or part of the purchase price of
that dwelling.

(f) The validity of a waiver executed before January 1, 1997, shall be determined by the application of the law that
existed on the date that the waiver was executed.

HISTORY:

Added Stats 1996 ch 1013 § 2 (AB 2585).

App. 6 - § 2856
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-§5 CONFLICT OF LAWS 1

Conflict ‘of Laws than in most other areas of the law, and It
seems probable that this trend .will continue, As -experience
accumulates, some exisﬁng Conflict of Lavm rules may, be mod-
ified and additional rules may be devised in ordér to cover nar-
rower sltuations ‘with gréater’ precision and definiteness, The
extent to which there have been c¢hanges in Conflict of Laws
Tules since the appearance of the original Restatement of this
Subject-is indicated in the various Sechons and in the Reporter's
Notes, ’

d. Underlying poncies “The policles reflected by Conflict

of Liaws riles are essentially-of two kinds: those which underlie
the particular local law rules at issue and those which imderlie
multistate SlhmthI_lB in general. An xmporu_mt objective in
any choice-of-law case is to accommodate in the best way pos-
sible the policities underlying the potentially app]:cahle local
law rules of the states involved; Since multistate sttuations
give rise to pecullar policies of their own, Conflict of Laws rules
should reflect these policies.

JImportant factors underlying rules of chmce of law are
discussed in § &

§ 6. . -Cholce-of-Law Princples

(1) A court, snb;ect to constitutional rmtnctmns, will
‘follow a statutory directive of nts own state: on choice of
law. o ) )
{2) When there is no such direcl:ive, the factors rele-
vant to the cholee of the appHicable rule of law inchnde
(a) the needs of. the mterstate and international
systems,
(b) the relevant pol!eles of the fornm,
(¢) the relevant polxcles of ‘other interested states

and the relative Interests. of those states in the de-
termination of the particalar issne,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular
field of law,

(f) certainty, predictabilify and uniformity of re-
sali, and - _

(g) ease in the determination and application of
the law to bo applied.

Beo Ayponfllx for Dolurt Titation ana Crosbd Bpfsrences
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Ch 1 INTRODUCYION . § 6

Comment on Subsection (1):

a. Statutes directed to choice of law. A court, subject to
constitntional Iimitations, must follow the directions of its leg-
islature. The court must apply a loeal statatory provision al-
rected to cholee of law provided that it would be constitutional
to do s0. An example of a statute directed to choice of law
is the Uniform Commercial Code which provides in cerfain in-
stances for the application of the law chosen by. the. parties
{§ 1-105(1)) and in other Instances far the application of the
Jaw of a partictlar state .(§§ 2-402, 4-102, 6-102, 8-106,
9-103), Another example is the Model Execution of Wills Act
which provides that a written will subscribed. by the testator
shall be valid as to matters of form if it complies with the local
requirements of any one of a number of enumerated states.
Statutes that are expressly directéd to choice of law, that is to
say, statutes’ which provide for the application of the local law
of one state, rather than the local law of another state, .are
comparatively few in number.

b. Intended range of appUcation of | statute. A court will
rarely find that a quéstion of cholce of law is explicitly cov-
ered by statute. That is to say, a court will rarely be directed
by statute to apply the local law of one state, rather than the
local law of another state, in thé decision of a particular issue.
On the other hand, the court will constantly be faced with the
question whether the issue before it falls within the intended
range of application of :a particular’ statute, The court should
give a local statute the range of application intended by the
legislature when these intentions can be asceriained and can
constitutionally be given effect. If the legislature intended
that the statute should be applied to the out-of-simte facts in-
volved, the court should so apply it unless constitutional con-
siderations forbid. On the other hand, if the legislature intend-
ed that the statute should be applied only to acts taking place

“within the state, the statute should not be given a wider range
‘'of application. Sometimes a statute’s intended range of appli-
catlon will be apparent on its face, as when It expressly applies
“to all citizens of a state including those who are living abroad.
“When the statute is silent as to its range.of application, the in-

“tentions of the legislature on the subject can sometimes be
-ascertaineqd by a process of interpretation and construction. Pro-
Vllied that it is constitutional to do_so, the court will apply a
loeal statute in the manner intended by the legislature even
;-yhen the local law of another state would be applicable under
‘Usual choice-of-law principles.

Boe Appendix for Qourt Citatlon and Cross Refersados
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§ 6 ' CONFLICY OF LAWS - Ch. 1

Oommnnt on Sulmecﬁon ()

¢ Rotiondle. .Lepisiatures usually legislate; and. coutts
usually adjudicate, only with the Jocal situation in mind. They
rarely .give thought to ‘the extent to which the laws they enact,
and the common law rules they enunciaté, showld apply to out-
of-state facts. When there. are no adeguate directives in the
statute or in the ease law, the court will take accoupt of the
factors Yisted in this Subsection in determining the state whose
Jocal law will be apphedtodetemnne the issue at hand, It is

not suggested that this Xist of factors iz exclusive. Undoubtedly, -
a court will on occasion give consideration to other factors in -

deciding a guestion of choice of lJaw. Also. it is not suggested
that the factors mentioned are listed in the order of their rela-
‘tive importance.: Varying weight will be given to a'particular
- faetor, or.to a group -of factors, in different areas of choice of
law. So, for example, the pelicy In favor of effectuating the

relevant po:hc:es of the state of dominant interest is given pre-

dominant weight in-the rule that transfers of interests in Jand
are governed by the law that would be applied by the courts of
-the situs (see §§ 223-243). On the other band, the policies in
favor of protecting the justified expectations of the parties and
of effectuating the basic policy underlying the particular field
of law come to-the fore in the rule that, subject to certdin lim-
itations, the parties can choose the law to govern thelr contract
{see § 187) and in the rules which provide, subject to certain
limitations, for the application of a law which will uphold the
validity of a trust of movables (see §3 269-270) or the validity
of ‘a .contract -against the charge of commercial usury (see
§ 203). Similarly, the policy favoring umiformity of result
comes to the fore in the rule that suiccestion to interests in
movables is governed by the law that would be applied by the
courts of the state where' the decedent was domicxled at the
time of his death (see §§ 260 and 263)

At least some of the factors mentioned in this Subsection
will point in different directions in alt but the simplest case.
Hence any rule of choice of law, like any other common law
rule, represents an accommodation of conflicting values. Those
chapters in the Restatement of this Subject which are concerned
with choice of law state the rules which the courts have evolved
in accommodation of the factors listed in this Subsection. In
certain areas, as in parts of Property (Chapter 9), such rules
are sufficiently precise to permit them to be applied in the de-
clsion of a case without explicit reference to the factors which
underhe them. In other areas, such as in Wrongs {Chapter 7)

T Bes Amwnm for Oourt Cliatlon and Uross Roferences
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Ch. 1 INTRODUCTION § 6

and Contracts (Chapter 8), the difficultles and complexities

involved have as yet prevented the ‘courts from formulating a
precise rule, or series of rules, which provide a satisfactory-ac-
commodation of the underlying factors in. all of the gituations
which may arise. Al that can présently be dope in these areas
is to state a general principle, such as application of the local
law “of the state of most significant re}ahonslﬂp", which pro-
vides some clue-to the correct approach but dces not furnish
precise answers. In these sreas, the courts must look in each
case to the underlying factors themselves In arder to arrive at
a declsxon which will best accommodate them. .

" Statement of precise rules In many areas of choice. ot law
is made even more difficult by the great variety of sitnations-

and of issues, by the fact that many of these situations and is-
sues have not been thoroughly explored by the courts, by the
generality of statement frequently used by the courts in their
opinions, and by the new grounds of decision stated in many of
the more recent opinions.

'The Comments which follow provide brief discussion of the
factors underlying choice of law which are mentioned in this
Subsection.

d. Needs of the interstate ond international. system'

" Probably the most important fumection of choice-of-law rules
is to rnake the interstate and international systems work well.
Choice-of-law rules, among other things, should seek to ‘further
harmonious relations between states and to facilitate éommex-
cial intercourse between them. In formulating rules of choice
‘of law, a state should have regard for the needs and policies
of ther states and of the community of states, Rules of choice
of Taw fornmilated with regard for such needs and policies are
‘likely to commend themselves to other states and to be adopted
by these states. Adoption of the same choice-of-law rules by
marny states will further the needs of the interstate and inter-
national systems and Iikewise the values of certainty, predicta-
bﬂity and uniformity of result.

I Relevant ponzes of the state of the forum. Two sit-
“uations should be d.lstmgu]shed. One is where the state of the
forum has no interest in the case apart from the faet that it is
the place of the trial of the action. Here the only relevant pol-
Icies of the state of the forum will be embodied in its rules re-
-laﬁng to trial administration (see Chapter 6). The second situ-
on'is where the state of the forum has an interest in the case
t:from the fact that it is the place of trial. In,this latter
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§'6. CONFLICT OF LAWS Ch, 1

sttzation, .relevant policies of the state of the forum wmay be
embodied in xules that do not relate to trial adrinistration. .
The problem dealt with in this Coxhment axises in the coms-
non situntion where a statute or common law rule of the formim
was formmlated solely with the intrastate sitvation in mind or,
at least, where there is no evidence to suggest that the statute
or rule was intended to have exiraterritorial application. If
the lepislature or court {In the case of a coinmon law rule) did
have intentions with respect to the range of application of a
statute. or common Iaw rule and these intentions can be ascer-.
tained, the rule of Subsection (1) is applicable. If not, the court
will interpret the statute or rule in the light of the factors stated
- in Subsection.(2). . ’
Every rule of law, whether embodied in a statute or in a
common law rule, was designed to achieve one or more purposes.
A court should have regard for these purposes in determining.
whether to apply its own rule or the rule of another state in
the decision of a particular issue. If the purposes sought to
be achieved by a Joeal statute or common Jaw rule would be
furthered by its application to out-of-state facts, this is a weighty.
. reason why such application should be made. On the other
hand, the court is undér no compulsion to apply the statute or
rule to such out-of-state facts since the originating legislature
or court had no ascertainable intentions on the subject. The
court must decide for itself whether the purposes sought to be
achieved by a local stalute or rule should be furthered at the
expense of the other choice-of:law factors mentioned in this -
Subsection. . . ' ’

f. Relevant policies of other interested states. In deter-
mining a question of choice of law, the forum should give con-
sideration not only to its own relevant policies (see Comument .
&) but also to the rvelevant policies of all other interested states.
-The forum should seek to reach a result that will achieve the
best possible accommodation of these policies. The forum should
also appraise the relative interests of the states involved in the
determination of the particular issue. In general, it is fitting
_that the state whose interests are most deeply affected should
have its local law applied. Which is the state of dominant in-
terest may depend upon the issue involved. So if a husband
injures his wife in a state other than that of their domicil, it
may be that the state of conduct and. injury has the daminant
interest in determining whether the husband’s conduct was
tortious or whether the wife was guilty of contributory negli-
gence (see § 146). On the other hang, the state of the spouses’
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Ch. 1 INTRODUCTION' §6
domicil is the state of dominant inteiest when it comes to the

question whether the husband.should.be held immune from :

tort liability to his wife {see § 169)."

The content of the ielevant local law rule of a state may
be significant in determmmg whether this stata is the state

with the dominant interest. - So, for éxample, apphmtwon of a

‘state’s statute or common law rule which would absolve the
defendant from ligbility could hardly be justified on the basis
of this state's interestinthewelfamnfthexmuredplamhff '

¢- Protection of justified expectations. This is-an im-

portant value in all fields of the law, indluding choice of law.’

Generally $peaking, it would be unfair and improper to hold a
person Liable under the local law of one state when he had jus-
tifiably molded his condiict to conform to the regquivements of
another state, Also, it is In part because of this facter that the
parties are free within brgad limits.to choose the law to. govern
the validity of thelr coniract (see § 187) ‘and that the courts
seek to apply a law that will sustamthevahdltyofatrustof
movables (see §§ 269—270)

There are occasions, particular]y in tbe area of negligence,
when the parties act without giving thought to the legal con-
sequences of their conduet or to the law that may be applied.
In such sltuations, the parties have no justified expectations
to protect, and this factor can play no part in the dec:s:on of
a choice-of-law question.

k. Busic policies underlying particulor fzeld of Taw. Tlns
factor is of particular importance in situations where the pol-
icies of the interested states are larpely the same but where
there are nevertheless minor differences between their relevant
local law rules. In such instances, there is good reason for the
court to apply the local law of that state which will best achieve
the basie policy, or policies, underlying the particular field of
law involved. This factor explains in large part why the courts
seek to apply a law that will sustain the validity of a contract
against the charge of commercial usury (§ 203) or the validity
of a trust of movables against the charge that it violates the
Rdle Against Perpetuities (§§ 269-270).

i Predictability and uniformity of result, These are im-
portant values in all areas of the law, ‘To the extent that they
are attained in choice of law, forum shopping will be discour-
aged. - These values can, however, be purchased at too great
2.price. In a rapidly developing area, such as choice of law,
lﬁ -15.0ften .more important that good rules be developed than
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§6. ~ CONFLICT OF LAWS Ch 1

thiat predietability and umiformity of ‘result should be assured
through continued adherence to existing rules.” Predietability and-
uniformity of result are of particular fmportance in-areas where
the parties are likely to glve advance théught to the legal con-
sequences of thefr transactions. Itispartlyonaceountofthme
factors that the partles are permitted within broad. limits o
choose the lnw that will determine the validity and effect of
their ‘contract (see § 187) and that_the Jaw that would be ap-
p]jedbythecourtsofthestateofthesitusisappliedtodeter-,,
mine the vahdxty of transfers of interests in Jand {see § 223).
Uniformity of result is also important when the transfer of an
. aggregate of movables, simated in two or more states, is in-
volved. . Partly for this reason, the law that would be applied
by the courts of the state of a decedent’s domicil at death is ap-
" plied to determine thevahdltyoftnswmmsofara:ntcon-
cerns movables (see § 263) and the (hstmbutmn of his movabIes
in the event of intestacy (sce § 260). - N

3 Ease in_ the determinabion and applwatwn of the Imp
to be applied. Ideally, choice-of-law rules should be simple and
easy to apply. 'This policy should not be overemphasized, since
it is obviously of greater importance that choice-of-law rules
" 'lead to desirable results, The pohcy dues, however, provide a
goal for which to strive, .

k. Reciprocity. In formulatmg common law rules of
hoice of law, the courts are rarely guided by considerations of
reciprocity, Private parties, it is felt, should not be made to
suffer for the fact that the courts of the state from which they
come give insufficiént consideration to.the interests of the state
of the forum. It Is also felt that satisfactory development of
choice-of-law Tules can best be attained if each court gives fair
consideration to the interests of other states without regard to
the question whether the couris of one or more of these other
states would do the same. As to whether reciprocity is a condi-
tion to.the recognition and enforcement of a judgment of a for-
eign nation, see § 98, Comment ¢. '

States sometimes incorporate a principle of reciprocity into
statutes and treaties. They may do so in order to inguce other
states to take certain action favorable to their interests or to
the interests of their citizens. So, as stated in § 89, Comment
b, many States.of the United States have enacted statutes which
provide that a suit by a sister State for the recovery of taxes
will be entertained in the local courts if the courts of the sister
State ‘'would entertain a similar suit by the State of the forum.
Similarly, by way of further example, some States of the United
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Comment k: The cases geneval-
ly sapport the view that it is the

local law'of thio state’ ehosen by

-the Parties that shbuld be apphed
Two- exeeptxonal casen to the con-
tary‘are Duskix. v. Pepnsylvania-
Central Alrlines Corp., suprs, and
Vita Foed Products, Inc, v. Unus
SMpping..Co., 144., supra.’

Comment- {2 -For a cass sug-
gesting that the parties may
d\maaspedalluwtozwernthe
validity of an aﬂﬂtmhon clanse

'contained in an agreement, [T

Matter of Electrome & . Missile
Facilities, Inc.,NYL..T 12/28/62

© s 10, col’ 5

§ 188 Law Gavenﬂng n Absenco of Etrechw ‘Choice by

the Parties

e )] The tights and dnﬁes of tho partles with rwpect to .
an isyué In contract are determined by the local Iaw of .
the Bbstawhmh ‘with respect to that issue, has the most -
significant re]aﬁonshlp to the transaction and the par-

Hos under the prmciplw statedin § 6. :

(2) In the absence of an effeclive choico of law by the
pariics (see § 187), the contaets to be taken into ac-”
count in applying the principles of § 6 to deterinine the‘
law. applicable to an issue include:

(a) the place of contracting,

(b) theplace of negotiation of the contr:wt,

(c) the'place of performance,

(d), the location of the subject matter of the cnn-:

" {e) the -domici, residence, nationality, place of n-
corporation and place of businesy of the par-

- ties.

These contacts are 1¢ be evaluated according to their
relative imporhnee with respect to the particolar issue,

(3) 1t the pInco of negotiating the coniract and the
place of performance are in the same state, the local
law of this state will usoally be applied, except as other-
wise provided In §§ 189-199 ana 203.

Comment

a. Scope of section. The rule of this Section applies in all
situations where there has not been an effective- chonce of the
applicable Jaw by the parties (see § 187).

See Appendix for Oourd Oltation aud Cross Referonces
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§ 188 CONFLICT OF LAWS Ch. 8

- Comment on Subseotion n:

. . Ratiokiale." The principles stated in §'6 underlie all rules
‘of choice of Taw and are used In eyaluating ihe. significance of

a relahonshlp with respect to the parlicular issue,-to the po--

tentnnyln(erestedstata,thetransacuanammeparﬁw. The
Zfactors Iisted in Subsection (2} of the rule of-§ 6 can'be divided
nto five groups. One. group is concerned with the fact that in-
multistate cases it Is essential that the rules of decision promote
mutually harmonious and -beneficlal relationships in the inter-
dependent community, federal or internationzl. The second
group focuses upon-the purposes; policles, atens and objectives
of each of the competing local law rulés urged to govern and
upon the concern of the potentially Interested states in having
their rules applied. The factors in this second group are at times
referred to as “state interests” or as appertaining to an “inter-
ested state,” The third group involves the needs of the parties,
namely the pretection of thelr justified expectations and cer-
tainty and predictability of result. The fourth group is directed
to implementation of the basic policy underlying the particular
field of 1aw, such as torts or contracts, and the fifth group is con-

cerned with the needs of judicial administration, namely with.

ease in the determmaﬁon and. appiication of the law to be ap-
plied.

The factors listed ‘in Subsection (2) of the Tude of § 6 vary
somewhat in importance from field to field and from issue to
issue. Thus, the protection of the justified expectations of the
‘parties is of considerable importance in contracts whereas it Is
of relatively little importance in torts (see § 145; Comnent b).
In the torts area, it is the rare case where the parties glve ad-
vance thought to the law that may be applied to determine the
legal consequences of their actlons. On the other band, parties
enter into contracts with forethought and are likely to consult
& lawyer before doing so. Sometimes, they will intend that their
rights and obligations under the contract should be determined
by the local law of a particular state, In this event, the local
law of this state will be applied, subject to the qualifications
stated in the rule of § 187. In situations where the parties did
not glve advance thought to the guestion of which should be
the state of the applicable law, or where their intentfons in this
regard cannot be ascertained, it may at least be said, subject
perhaps to rare exceptions, thet they expected that the provi-
sions of the contract would be binding upon them,

The need for protecting the expectations of the parties give§
importance in turn to the values of certainty, predictability and
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uniformity of result. For uniless these-values are attained, the
'expectations of the parties are likely to be d!sappoh'xted. '

Pmtection of the. justified expectnﬂmls of the partles by

‘cholce-of-Jaw rulés in the.field of contracts is supported both by

those factors in Subséction (2)of§6whiehm~edirectedtoﬂ1e
ﬁmherameofﬂ)eneedsortheparﬁaandbytbosefamrs
which are directed to implementatlon of the basic. policy un-
derlying the partienldr field of law. Protection of the jushfied

expectations of the partles is the basic policy underlying the field

of contracts.

Protection of the Jusﬁﬂed expectations of the parhes is a
factof which varies somewhat in importance from issuo to is-
sue, As indieated above, this factor is of eonsiderable importance
with respect 10 issues Involving the validity of a contract, such
as capacity, formalities and substantial validity. Parties enter-
ing a contract will expect at the very least, subject perhaps. to
rare exceptions, that the provisions of the contract will be bind-
ing upon them. Their expectations should not be disappointed
by application of the local Iaw rule of a state which would strike
"down the contract or.a provision thereof unlegs the value of pro-
tecting the expectations of the parties i is substantially ontweigh-
ed in the particular case by the ititerest of the state with the in-
validating rule in having this rule applied, The extent of the
- Interest of a state in having its rule applied should be determined
_In the light of the purpose sought to be achieved by the rule and
"by the relation of the transactlon and the parties to that stateé
(see Comment c}.

Protection of justified expectations. plays a less significant
role in the choice-of-law process with respeet to issues that in-
volve the nature: of the obligations imposed by a contract upon

the parties rather than the validity of the contract or of some -

.ptovision thereof. By and large, it is for the parties themsélves
to determine the nature of their contractual obiigations. They
can spell out these obligations in the contract or, as a short-hand
device, they can provide that these obligations shall be deter-
mined by the local Jaw of a given state (see § 187, Comment ¢).

“If the parties do neither of these two things with respect to an
issue involving the nature of their obligations, as, for example,
the time of performance, the resulting gap in their contract must
‘be’ filled by application of the relevant rule of contract law of
& particular state. . All states have gap-filling rules of this sort,
- and Indeed such rules comprise the major content of contract
law. What is important for present purposes is that a gap in a
‘eontract usually results from the fact that the parties never gave
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§ :188 CONFLICT OF LAWS . - Ch. 8

thought to the issue involved. In such a situation, the expecta-
tions of the parties with respect to that issue are unlikely to be
disappointed by application of the gap-filling rule of one state
rather than of the rule of “another statd, ¥ence with respect
to issues of this sort, protection of the justified expectations of
tlie parties is unlikely to play so significant a role in the cholee-
of-law process. AS a result, greater einphasis in fashioning
choice-of-law rules in this avea must be given to the other cholce-
of-law principles mentioned in the rule of § 6.

o. Purpose of coniract rule. The purpose sought to be
achieved by the contract rules of the potentially interested states,
and the relation of these states to ‘the transaction and the par»
ties, ave important factors to be considered in determining the
state of most significant relationship. This iz because the in-
terest of a state in having its contract rule applied in the deter-
mination of a particular issue will depend upon the purpese
sought to be achieved by that rule and upon the relation of the
state to the transaction and the parties. So the state where a
" party to the contract is domiciled hag an obvicus interest in the
aprlication of its contract rule designed to protect that party
‘against the unfair use of superior bargaining power. And a
state where a contract provides that a given business practice
is to be pursued has an obvious interest in the application of its

rule designed to regulate or fo deter that business practice, On

the other hand, the purpose of a'rule and the relation of a state
to the transaction and the partles mdy indicate that the state
has little or no interest in the application of thdt rule in the
particular case. So a state may have Httle interest in the ap-
plication of a rule designed to protect a party against the unfair
use of superior bargaining power if the contract is to be per-
formed in another state which is the domicil of the person seek-
ing the rule’s protection. And a state may have little Interest
in the application of a statute designed to regulate or to deter
a certain business practice if the conduct complained of is to take
Place in another state.

Whether an invalidating rule should be applied will depend,
among other things, upon whether the interest of the state in
_ having its rule applied to strike down the contract outweighs

in the particular case the value of protecting the justified ex-

pectations of the parties and upon whether some other state has
a greater interest in the application of its own rule,

Frequently, it will ke possible to decide a question of choice
of law in contract without paying deliberate attention to the
purpose sought to be achieved by the relevant contract rules of
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the interested states, 'This will be so whenever by reason-of the
particular chwmstances one state-is obvxously that ot ti:eap-
plcable law. ..

d. The issue involved, 'I'hecomtshavelongrecogmzed
that they.ave ot bound to decide all:issues.under the-local law

of 'a single state, Thus, in an action on a-contract made:-and’

to bé-performed in a foreign state by parties domielled there, a
court-under traditional and prevailing practice. applies its own
state’s rules to issues involving process, pleadings, joinder of par-
ties, ‘and: the adminisixation of the trial (see Chapter 6), while
deciding other issuwes—such as whether-the defendant had .ca-
pacity to bind himself by contract—by reference to the law se-
lected by application of the rules stated in this Chapter. - The
rule of this Section makes explicit that selective approach 1o
cholee of the Iaw governing particular i issues.

Fach issue I8 10 receive separate consideration if it is one
which would be resolved differently under the local law rule of
two or more of the potentxally Interested states, -

Commcnt on Subsection (2):

e, Important contacts tn dstermining state of most sigmﬁ- '

cant relationship, In the absence of an effective cholce of law
by the parties (see § 187), the forum, in applying the principles
of § 6.10 determine the state of most significant relationship,
should-give consideration to the relevant policies of al potential.
1y jnterested states and the relative interests of those states in
the decision of the particular issue. The states which are most
likely to be interested are those which have one or more.of the
following contacts with the transaction or the parties. - Some of
these contacts also figure prominently in ‘the formulation of the
applicable rules of choice of law.

The place of contracting. As used in the Restaternent of

this Subject, the place of contracting is the place where oceurred
the Tast act necessary, under the forum’s rules of offer and ac-
ceptance, to glve the contract binding effect, assuming, hypo-
thetically, that the loeal Iaw of the state where the act occurred
rendered the contract binding.

Standing alone, the place of contracting is a relatively in-
significant contact. To be sure, in the absence of an effective
choice of Jaw by the parties, issues involving the validity of a
contract will, in perhaps the majority of situations, be deter-
mined in accordance with the local law of the state of contract-

“Ing. In such situations, however, this state will be the state of
the applicable law for reasons additional to the fact that it hap-
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pens to be the place’ where occurred the l'ast'éct-'nemryfto.

give the contract binding effect. The place of contracting, In
other words, rarely stands aldne apd, almost invarlably, Is but
one of several contacts In the state. Usually, this state will be

the state wheve the parties conducted the negotiations which -

preceded the making of the contract. Likewise; this state will
often be the state of the parties’ common domicil as ‘well. By
way of contrast, the place of contracting will have little signifi-
canee, if any, when it is purely fortultous and-bears no relation
to the parties and tha contract, such as when a Jetter of accept-
ance is mailed in.a railroad station in the course of an interstate
trip.’

The place of. negotzatwn. The place where the partles nego-
tiate and agree on the terms of their contract is a significant-

contact, Such'a state has an obvious interest in the conduct of
the negotiationg and in the agreement reached. 'This contact

is of less importance when there is no one single place of nego~

tlation and agreement, as, for example, when the pariies do not
meet but rather conduct thelr negotiations ﬁ'om separate states
by mail or telephone,

The place of performance. The smte where performance
is 1o occur under a contract hag an ¢bvious interest in the na-
ture of the performance and in the party who'is to perform. So

" the state where performance is to occur has an obvious interest

in the question whether this performance would be illegal (see:

§ 202). 'When both parties are to perform in the state, this state
will have so close a relationship to the transaction and the par-
ties that it will often be the state of the applicable law even with
respect to issues that do not relate strictly to performance, ' And
this is even more likely to be so if, in addition, both parties are
domiciled in the state.

On the other hand, the place of performance can bear httle '

weight In the choice of the applicable Jaw when (1) at the tine
of contraciing it is either wncertain or unknown, or when {(2)
performance by a party is to be divided more or less equally
among two or more states with different local law rules on the
particular issue.

It is clear that the locsal law of the place of performance
will be applied to govern all questions relating to details of per-
formance {see § 206).

Bitus of the subject matter of the contract. When the con-
traet deals with a specific physical thing, such as land or a2 chat-
tel, or affords protection against a localized risk, such as the
dishonesty of an employee in a fixed place of employment, the
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Jocation of the thing or of the risk is significant (see §§ 189-
193); The state where the thing or-the risk s Wicated will have

a-natural interest in transactions affecting it: - Also the parties

will regard the location of the thing cr of the riskt as important.

Indeed, when ‘the thing or the risk Is the principat subject-of

the contract, it can oftem be assumed that the partles, to the

extent that they thought about the matter at all, would expect.

that the Jocal law of the state where the thing or risk was lo-
cated would be applied to determine many of ‘the Issues arising
under the coniract.

Domicl, residsnce, mtmality, place of iowon'pomtwn, and
vlace of business of the parties, Tbseareanplmotenduring
relationship to the parties. Their significance’ depends’ largely
upon the issve involved and upon the extent to which they are
grouped with other contacts. - So, for example, when a person
has capacity to bind himself to the particular contract under the
‘loeal Jaw of the state of his domicll, there may be little reason
to strike down the contract because that person lacked capacity
under the local Jaw of the state of contracting or of performance
(see § 198). The fact that one of° the parties is domiciled or
does husmes In a particular state assumes greater impomnce
when combined with other contacts, such as that this state is
the place of contracting or of performanece or the place where
the other party to the contract is domiciled or does business,
Ag stated in § 192, the domicil of the insured is a contact of par-

- ticular importance in the case of life nsurance contracts, At
least with respect to most issues, a corporation’s principal place
of business is a more important contact than the place of in-
‘corporation, and this is particularly true in situations where the

- . corporation does little, or no, business'in the latter state.

‘ Hinstrations:

1. A, who Is domiciled in state X, is declared a spend-
“thrift by an X court. Thereafter, A borrows money in state
Y from B, 2 Y domiciliary, who lends the money in ignorance
of A’s spendthrift status. Under the terms of the loan, the
money is fo be repaid in' Y. A does not pay, an@ B brings
suit in state Z. A would not be liable under.X local law be-
‘cause he has been declared a spendthrift; he would, how-
ever, be liable under the local law of Y. The first question
for the Z court to determine is whether the interests of both
X and Y would be furthered by application of their respec-
tive local law rules. This is a guestion that can only be
determined in the light of the respective purposes of these
rules (see Comment ¢). The purpose of the X local law
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. rule is obviously to protect X domiciliaries and their fam-
illes, Hence the interests of X would be furthered by ap-
plication of the X spendthrift fule. On the other hand,
‘T's interests would be furthered by the application of its

.own rule, which presumably was intended for the protee- -
tion of Y creditors and also to encourage persons to enter
into contractual relationships in ¥. Since the interests of
X and ¥ would each be furthered by application of their
respective rules, the Z court must choose between them.
Among the questions for the Z court to determine are
whether the value of protecting the justified -expectations -
of the parties.and the interest of Y in the application. of its
rule outweigh X’s’ interest in the application of its invalidat-
ing rile. Factors which would support an affirmative an-
swer to this question, and which indicate the depree of
Y’s interest in the app]icaﬁon of its rule, are that A sought
out B in Y, that B i3 domiciled in ¥, that the Joan was: NEgo-
tiated and made in Y and that the contract called for re-
payment in Y (see § 195), T it is found that an X court.
would not have applied its rule to the facts of the present

 ecase, the argument for applying the ¥ rule would be even
stronger. For it wonld then appear that, even In the eyes
of the X court, X interests were not sufficiently involved to
require application of the X rule (see § .8, Comment k).
2. A, a married woman, who is domiciled in state X,
comes to state ¥ and there borrows money from B, The
loan contract provides that the money is-to be repald in Y.

A does not pay, and B .brings suit in state Z. A defends

..on the ground that under Y local law married women lack
capacity to bind themselves by contract; they do have such
eapacity, however, under the local law of X. Xt is guestion-
able In this case whether the interests of either X or. X
would be furthered by application of their respective rules.
Y’s rule of incapacity was presunably designed to protect
Y married women. On the other hand, X’s rule of capacity
.was presumably designed, at least primarily, to protect X
traneactions. It seems clear in any event that the value
of protecting the justified expectations of the parties is not
outweighed in this case by any interest ¥ may have in-the
appHcation of its rule of incapacity. Under the circum-
stances, the contract should be upheld op the issue of A’s
capacity by application of the X rule,

Comment on Subsection (3):
1. When place of negotiation and place of performance are
in the same state. When the place of negotiation and the place
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of performance-gre in the:same state, the local law of this state
will ‘usually be applied to-govern'issues arising wunder the cofi-
tract, except as stated in §§ 189-199 and 208:* A state haviii
-these eontactswmusuanybethestatetbathasthegmatest
interest in the determinatuon of issues arising under the. con-’
‘tract. The local law of this State should be applied except when
the ptinciples stated In § .8 require application of some 'other
law. . As stated in Commient ¢, the extent of a state’s interest in
haying its contract rule applied will depend upon the pnrpose
_sought to. be achieved by that rule.

g. For reasons stated in § 186, Comment b, the referenee
is-to the “local Jaw” of the state of the applicable Jaw and not to
that state’s “law” which means the totality of its law including

its c!:\once-of-law m]s.

A - As to the situation where the local law rule of twa or
more states Is the same, see- § 186, Comment c.

REPORTER'S NOTE .

See’ Rungee v. . Allied Van
Lines, Inc,, 92 Idaho 718, 449 P.
24 $78 (1968) (quoting and ap-
plying rule of Section). '

See generally Vanston Bond-
holders Protective Committee v.
Green, 329 U.S. 156, 181-163
(1948) (a case involving the va-
¥dity of a eovenant ‘contained in
"a mortgage indenturs where the
Court said: “In determming
which contract is the most sig-
pificant in a particular transac-
‘tion, courts can seldom find 2
complete solution in the me-
chanieal formulae of the conflicts
of law. Determination requires
the exercise of an informed
judgment in the balancing of all
the interests of the states with
the most signifieant contaets in
order best to accommodate the
- equities. among the parties to the
policies of those states’’);
Rutas Aeress Nacionales, 5. A
v. Robinson, 388 F.24 265 (&th
Cir. 1964); Whitman v, Green,
289 F.2d 566 (9tk Cir. 1961)

(note execated in Idaho by Idaho.

resident and secured by Idaho
reaity - upheld against charge of
usury by application of ‘local law

of Washington whera note wag

delivered and payable, “In the
case at bar the lender did not
seek out the borrower in the

‘State of Idaho, mor sit in wait

for him in that state; Rather,
the borrower sought out the len-

-der in the State of Washing-

ton.”); Perrin v. Pearlstein,” 314
¥.2d 868 (2d Cir. 1963); Teas
v. Kimball, 257 F.2d 817, 824
(6th Cir. 1968) (*. . . the
focus of the contract was so cen~
tered in Texas that its validity
should be determingd by the laws
of contract of ° that stale’”);
Giobal Commexece Corp. v. Clarik-
Babbitt Industries, 289 F.2d 716
(24 Cir. 1956); Alaska Airlines,
Ine. v, Stephensop, 217 ¥.2d 295
(oth Cir. 1954); Grace v. Liv-

Ingstone, 195 F.Supp. 988, 985 (D.

Mass.1961), aff’d per curiam 297
24 836 (1962), cert. den.. sub.
nom, 369 U.8. 871 (1962) (“In
the sileace of the parties, Massa-
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chnsetts law governs for reasons -.

CONFLICT OF LAWS
.Cochran v, Ellsworth, ‘126 Cal.

Ch. 8

well explained in the notes accom-:.. App.2d 423, 487, 272 P2d 904,

panying the April 22, 1960, amend- .
ments to the Second Restatement.

of Conflict of Laws, Tentative.
Draft No. B.”); Metzenbaum v,

Golwynne Chemiealr Corp., 158 F:

Supp. 648 (SD.N.Y.1958)3 Mu-
tual Life Ins. Co. v, Simon, 151

F.Supp. 408 (S.DN.X.1957);

¥ricke v. Isbrandtsen Co., Ine,, 151 -
F.Supp. 465, 467 (S.DN.Y.1967)
(“Ordinarily ihe federal courts
determineg which law governs a
contract by “‘grouping of contacts’
or ‘finding the center of gravity’
of the contract. The law of the
jurisdiction having the elosest re-
lation to the contract is selected
because, it is felt, the parties con-
tracted prohably with that law (if
any law) in mind, and that jubis-
diction would probably have the
greatest interest in.defining the
rights of the contracting parties.
This doctrine, however nebulous in
its statement, seems to fulfill more
adequately the expectations of the
parties than the definitively word-
ed, but often- artificislly applied,
doctrine of lex loci contractus.”};
Mulvihill v. Farness, Withy & Co.,
136 ¥.Supp. 201, 206 (S.DN.Y.
1966) (*. . . the most galu-
tary resolution of the conflicts
problem is to ascertain the forum
bhaving the closest connection with
the matters raised by the litiga-
ticn.”); Bernkrant v. Fowler, .55
Cal.2d 588, 360 P.2d 906 (1961)
(application of Nevada local .law.
to uphold an oral contract to make
a will which would be.invalid un-
der the statute of frauds of Cali-
fornin, the state of the decedent’s
domicil, based upon the interests
of the two states, protection of the -
justified expectations of the par-

ties, and the relevant contacts);

909 (1954) (“In this sitvation the
bare physieal ac}.of -signing the
written instroment was a. fortul-
tous, fleeting and relatively insig-
niticint eircumstance in tha total

contractual relationship between

the parties. * It should not be ele-
vated to paramount importance,
particularly when' to do so will
serve onrly the purpose of render-
ing invalid an otherwise legal
agreement.”); Graham v. Wil
kins, 145 Conn. 84, 188 A.22 705
(1958) (contract made in Penn.
sylvania to be performed in vari-
ous states held governed by Con-
necticut local law on the ground

. that it had its “beneficial opera-

tion and effect” in Connecticut);
Gregg v. Fitzpatrick, 54 Gz.App.
308, 187 S.E. 7380 (1938) (contacts
epuraerated and local law of state
in which majority of contacts were

grouped - applied); W. H. Barber-

Co. v. Hughes, 223 Ind. 570, 586,
63 N.E.2d 417, 423 (1945) (“The
court will consider all acts of the
parties touching the transaction

in relation to the several states in-

volved and will apply as the law
governing the transaction’ the law
of that state with which the faets.
are in most intimate contact™);

"HIM C Investment Co. v. Siciali-’
ano, 103 N.J.Super. 27, 246 A.2d

562 (1968); Spahr‘v. P. & H.
Supply Co., 223 Ind. 591, 63 N.E.
28 426 (1946): Auten v. Auten,
208 N.Y. 165, 161, 124 N.E.2d 99,
102 (1954) (“ARhough- this
‘grouping of contacts’ theory may,
perhaps, afford less certainiy and
predictability than the rigid gen-
eral rules - . . the merit of
its approach is that it gives to the
place ‘having the most interest in
the problem’ paramount control

See Appondix for Oourt Cliation and Oross Reférencos
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ch8 - CONTRACTS - § 188

~over the legal issnes arising ont
of a partiecular factual context,
thus allowing the forum to apply
- the policy of the jurisdiction ‘most
intimately eoncerned with the out-
come of {tha] particular litigation’
. * Mofeover, by stressing

the signlhcant contacts, it enables
the court not onlytoreﬂectthe
.relative :interests of the several
jurisdictions invelved . . -,
but also to give effect to the prob-
able intention of the parties and
congideration to ‘whether one yule
or the other produees the best
practical resilt.’ ”y; Rubin v, Ir-

, ving Trust Co., 305 N.Y, 288, 113
N.E.2d 424 (1958); Lilienthal v.
Kaufinan, 239 Or. 1, 385 P.24 548

" (1964); Johnston v. Commercial
Travelers Mut.  Ace, Ass’'n, 242
8.C. 887, 131 B.BE.2d 91 (1963};
Boston Law Book Co. v. Hathorn,
119 Vi 416, 423, 127 A.2d 120,

- 128.(1966) (*. . . whers the
contract contains no explicit provi-
gion that it is 10 be governed by
pome particnlar law the courts ‘ex-
amine all the points of contact
which the trangaction has with the
two or moi'e jurisdictions involved,
with the view to determine the
“center of gravity” of the con-
traet, or of-that aspeet of the con-
tract immediately = before. the
court, and when they have identi-
fied the jurisdiction with whieh
‘the matter at hand is predomi-
nantly or most intimately conceyn-
ed, they conelude that this is the
proper Jaw of the contract which
the partiea presumably had 'in
view at the time of contract-
dng.’”); Peterson v. Warren, 31
“Wis.2d 547, 143 N.W.2d 56D
(1966) (citing §§ 332 and 346 of

- Tent.Draft No. 6, 1960 and § 5992
of Tent.Draft No. 11, 1968);
Wejeiuk v, United States Rubber

Co, 19 Wis2d 224, 122 N.W2d
737 (1963) (rights of partiés for_

breach of warranty will be deter-

mined by.the Jaw-of the plico.

“moat closely associated’ with - the
transsction”) ;- Pollateh No.

Federal Credit Union v, Kennedy,
~—s Wash.2d. -—, 459 P2d 82
(1969) (quoting and app]ymg rle
of Section); Baifin Land Corp, v.
Monticeflo Motor Inn, Inc, 70
‘Wash.2d 898, 425 P24 623 (1967)
(guoting and applying rule 25 stat.
ed in § 882 of Tent.Draft No. 6,
1960) ; In re Bstate of Knippel, 7
Wis.2d 385, 96 N.W.2d 514 (1959).

Comment b: The importance of
protecting the justified expecta-
tions of the parties in contract
choice-of-law cases has been fre-
quently emphasized.. See, e £.
Koassick v. United Fruit® Co.,.366
U.8. 731, 741 (1961) (“. :
we are dealing here with a con-
tract, and therefore with obifga-
tions, by bypothesis, voluntarily
undertaken, . . . This fact
in itself ereates some presumption
in favor of applying the law tend-
ing toward the validation of the
alleged contract.”); Pritchard v.
Norton, 106 U.S. 124 (1882);
Teas v. Kimball, 257 F.24 817 (5th
Cir. 1958); Heede, Inc, v. West
Indiz Machinery and Supply Co.,
272 F.Supp. 236. (S.D.N.Y.1967) ;
Bernkoant v. Fowler, supra;
Ebrenzweig, Contracts in the Con-
flict of Laws, £9 Colum.L.Rev.
973, 1171 (1959). This polley is
of little asgistance in situations
where the gnestion is whether an
individual provision of a goptract
shounld be invalidated in order to
preserve the princlpal obligation.-
Sce, e. g., Zogg v. Penn Mutual
Life Insurance Co., 276 F.2d 861

{24 Cir, 1960); Auten v. Auten,

supra.
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'§.188.

- - The desire of tha courta to up-
hold econtracts in demonsirated by
the usury canes. cited in the Re-
- porter’s Note to § 203.
The Uniform Comimercial Code
vaidea in § 1-3105 that, in the
- ahgence of an effective choice of
law by the parties, ils provisions
-are applicable to “transactions
bearing an appropriate refation to
this state,” :

CONFLICT OF LAWS ¢ch. 8

For a suggestion that where the
partiea are to perform In differ-
ent slates the ohligations of each

party under the coniract will be

determined, at Jeast om oceasiom,
by the local law of the ptate where
he was to perform, see Auten v.
Anten, supra. : '

For a suggested alternative
formuolation, see  Weintraub,
Cholce of Law in Contract, 654
Iowa L.Rev. 399 (1968).

TITLE B. PARTICULAR CONTRAGCTS

_ Iniroductory Note. Tlis Title deals with particular kinds of
contracis, ‘These contracts are given speelal attention becausa it
is ‘vonsidered possible to state with respect to each that, in the
absence of an effective cholce of law by the partles, a particular

contact plays an especially important role in the determination
of the state of the dpplicable law. Except as stated In §§ 192~

193, a choice of lJaw by the parties will he effective, under the
circumstances stated in § 187, in the case of the contracts dis-
cussed in this Title._

§ 189. Contraets for the Transfer of Interests in Land

" The validity of a contract for the transfer of an interest
in Jand and the righls created thereby are determined,
in the absence of an effective chaice of law by the par-
ties, by the local law of the state where the land is sifu-
ated unless, with respect to the particular issue, some
other state has a more significant relationship under the
principles stated in § 6 to the transaction and the par-
ties, in which event the local law of the other stato will
be applied.

Comment:

a, Distinction between contract and transfer. A distine-
tion must here be drawn between a contract for the transfer:.of
an interest in land and the actual transfer of such an Interest.
The validity of a contract for the transfer of an interest in land,
and the rights created thereby, are determined by the local Jaw
of the state selected by application of the rule of this Section.

_ On the other hand, whether the contract operates as an actnal’

Hos Appendix for Court {itation nnd Oross Belexsnces
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§ 193

-Contracts of marine isurance
are usually governed by federal
Jaw, but federal law may tum- o
State local law for the rula of
decision, Wilburn Boat Co. v.

ifeman’s Tos, Co, 348 U.S. 310
{1955). ’ T

Sea generally Patterson, Essen-
tinla of -Insurance Law .3 10
{185T); 8 Rabel, Conflict of Laws
341-2343 (1950) ;- Lenhoif, Con-
fliet Avoidance ‘in Insurance, 21

§ 194;

CONFLICT OF LAWS

Ch. 3
Law & Contemp. 'Prob. 549

*(1956); Rabel, Conflicis Rules on

Contracls, in Lectures on the Con-
flict 'of Laws and Iniernational
Contracts :(1951). For a review
of the cases dealing with conflict
of Jaws relating to automobile Ha-
bility insaraines, ses Risjord, Con~
flict of Laws Applicable to" the
Standard Antomobile Liability
Policy, 1957 Wis.LReyv. 586. -

Contracts of Suretyship

- The validity of a contract of suretyship and the rights
created theréby are determined, in the absence of ax
eftective choleo of Iaw by the parties, by the Iaw gov-
erning the prineipal obligation which the coniract of

. suretyship was intended fo securse, nnless, with respect
to-the particular issue, some other state has a more sig-
pificant relationship under the principles stated in § 6
to the tramsaction and the parties, in which event the
local lnw of the other state will be applied.

Comment: )

. . Scope of section onid meaning of terms. The rule of
this Seetion applies to all contracts in which one person, “the
surety,” promiset a second person, “the creditor,” to perform
the obligation; or to answer for the default, of a third person,
“the debtor.” - The obligation of the surety to the creditor may
be. primary in the sense that he is as much bound as the debtor
to perform the latter’s undertaking. On the other hand, the
surety’s obligation may be only secondary and depend for its ex-
istence upon the debtor being in default.

“Suretyship” is the relation which exists when one person
has undertaken an obligation and another person is also under
an obligation or other duty to the obligee, who is entitled to but
one performance, and, as between the two who are bound, one
rather than the otber should perform (see Restatement of Se-
curity § 82). “Suretyship,” as here used, includes “guaranty,”
for, as stated in § 82, Comment g, of the Restatement of Securi-
ty, there has hever been general agreement as to what distine-
tion, if any, should be drawn between the two terms.
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Ch. 8  CONYRACTS § 194

. +'Thie Jaw determined by applcation of the rule of this Sec-
tion determines such issues-as whether the.surety can be held
Yable-umder his contract despite the Invalidity of the principal
ohligation, whether the suretyship contract is invalid for lack
of capacity on the part of the surety, whethier the éveditor can

yroeeed directly against the surety without having first attempt-
- ed to enforce the contract against the principal, and whether
the surety can defend successfully on the ground that the éredi-
tor has not proceeded with -due diligence against the principat
or has fafled to give the surety notice of the:priricipal’s default.
The- same law determines the efficacy of such’ defenses by the
surety-as impossibiiity or illegality of performance by the prinei-
‘pa}; fravd of duress practiced on the principal by the creditor
or on the surety.by the principal, the prineipal’s lack of capacity,
failire of conslderation between creditor and. principal, and the
creditor’s release of the principal or modification by the creditor
of the principal’'s duty {see Restatement of Secm'ity. §§ 114-—143).

b. Raiiomale. It is possible for the surety's obhgatmn to
the creditor to be governed by a different law from that which
governs the obligation of the principal debtm._' This is particu-
larly likely to be so when the surety and creditor have actually
chosen the state whose local law they wish to have govern the
validity of their contract and the rights ereated thereby. ‘The
chosen.Jaw will so be, applied by the courts under the circum-
stances stated in § 187 even though another law govems the
principal obligation.

In the absence of an effective choxce of Iaw by the partlw,
the validity of the suretyship contract and the rights created
" thereby will usually be determined by the law which governs the
principal obligation. In the nature of things, the two contracts
will ususlly be closely related and have many ‘commion elements.
Particularly when the two contracts are eontained in the same
instrument or when both were made at around the same time,
application. of ordinary choice-of-law ‘Tules (see § 188) wil fre-
quently lead to a decision that both contracts are governed by
the same law. Such a conclusion is Hkewise dictated by con-
slderations of practicality and convenience. In addition, the
-contract of suretyship can often be cons:dered accessory, or suk-
sidiary, to the principal obligation. In sitnations where there arc
several sureties and severa! contracts of suretyship, the con-
venience of having all these contracts determined by the law
which governs the principal obligation becomes even more ap-
parent, '
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. . When law governing principal obligation will not be ap-
+plied. On .occasion, a state which is not the state whose local
ldw governs the. principal obligation will nevertheless, -with re-

_ spect to the particular issue, be the state of :most significant re-

1atxonship to the suretyship eontract and the parties: and hence
the state of the applicable law. This may be so, for example,
when the contract would be invalld under the law governing the
principal obligation-but valid under the.local law of .another
state with & close relation to the fransaction and the partles.
This may also be so when the suretyship agresment bears. little
or no relation to the state whose local law governs the principal
obligation, A sufficient relationship to justify application of
the law governing the principal obligation wouldd, however, éxist
if the state whose Jocal law governs the obligation was (1) the
state where the creditor extended credit to the prineipal or other-
wise relled upon the surety’s promise, umless the surety had not

authorized the principal to seek.credit or other performance in -

that state and the creditor had reason to know of this lack of
authority, or (2) the state where the contract of suretyship was
to be performed, or (3) the state where the negotiations between
the surety and ereditor were conducted or where the surety de-
livered the contract to ‘the creditor, or (4) the state of domicil
of either the cxeditor or the surety. Presumably, there are still
other relationships which will sntﬂce

d.. For reasons stated in § 187, Comment b, the reference

is to the “local Jaw” of the stite of the applicable law and not
to that state’s ‘law,” which means the totality of ﬂs law in-
cluding its choice-of-law rules.

e. As to the situation where the relevant local law rule of

two or more states is the same, see § 187, Comment ¢. Par-
ticular issues are discussed In Title C (§§ 198-207).

REPORTER’S. NOTE

The significance of the parties’
choice has been emphasized by
some courts. Aluminum Co. of
America v. Hully, 200 PF.2d 267
(Bth Cix. 1952); Nissenberg v.
Felleman, 339 Mass. 717, 162 N.E,
2d 304 (1959); see T. R. Watkins
Co. v. Hill, 214 Ala. 507, 108 So.
244 (1926) ; County Savings Bank
v. Jacobson, 202 Iowa 1263, 211
N.W. 864 (1927).

In the absence of a choice-of-
law clause, some courts have given
explicit weight to the law govern-
ing the prineipal obligation in
determining the law governing
the suretyship contract. See e.
g., American State Bank v. Unit-
ed States Fidelity & Guaranty Co.,
331 F.2d 479 (Tth Cir. 1964);
Socony-Vacunm Oil Co. v. Con-
tinental Casumalty Co., 219 F:2d
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