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I. OVERVIEW AND RELIEF REQUESTED

In Mike M. Johnson, Inc. v. Spokane County, 150 Wn.2d 375, 386-
87, 78 P.3d 161 (2003), the Washington Supreme Court affirmed the rule
that procedural requirements in construction contracts governing claims
will be enforced unless the benefitting party has waived them or the
parties have agreed to modify the contract. Waiver of contract claim
procedural requirements by the benefitting party may be express or by
conduct, but if by conduct requires proof of unequivocal acts evidencing
an intent to waive. Like Mike M. .Johnson, this case also involves a
contractor’s claim. But the similarities end there, both factually and
legally.

This case arises from the Federal Way Transit Center Project (“the
Project™). The Project owner was respondent Central Puget Sound
Regional Transit Authority, better known as Sound Transit. The general
contractor for the Project was respondent PCL Construction Services, Inc.
(“PCL”). Appellant Northwest Infrastructure, Inc. (“NWI”) was PCL’s
earthwork subcontractor.

During the Project, PCL/NWI submitted to Sound Transit a request
for change order in June 2005 (the “June 2005 RFC”). The RFC was
made under Article 4 of the Project Contract, and arose from Sound

Transit’s defective earthwork specifications causing NWI to perform a



substantial amount of additional site earthwork. NWI had completed the
site earthwork months before submitting the June 2005 RFC. NWI and
PCL followed the Project Contract claim requirements when they
submitted the June 2005 RFC. Sound Transit repeatedly acknowledged
NWT’s entitlement to a change order for the additional earthwork. What
the parties disagreed on was the dollar amount that would fairly
compensate NWI for the extra work. Sound Transit issued a unilateral
change order, Change Order 12, reflecting the dollar amount Sound
Transit determined was adequate for the cost of NWI’s additional
earthwork.

Article 10 of the Project Contract contained claim procedures
allowing the contractors to challenge the dollar amount of the unilateral
change order issued by Sound Transit. Following those procedures
precisely, NWI and PCL submitted a claim to Sound Transit in January
2006 asserting Change Order 12 underpaid the cost of the additional
earthwork (“the January 2006 Article 10 Claim”). Sound Transit never
challenged the timeliness of this claim under contract claim requirements.
In fact, Sound Transit expressly affirmed twice in writing that if it had any
timeliness defenses to PCL/NWTI’s claim, they were waived. Sound

Transit denied the January 2006 Article 10 Claim on substantive grounds.



The parties then proceeded with mediation of that claim as required by
Article 11 of the Project Contract.

At no time between the June 2005 RFC and the filing of this
lawsuit did either Sound Transit or PCL assert that any NWI claim failed
to comply with procedural contract requirements in either the Project
Contract or the PCL/NWI subcontract. Nor at any time did either Sound
Transit or PCL expressly reserve any contract rights or defenses otherwise
available to contest NWI’s claims.

In this lawsuit, NWI seeks damages based on its January 2006
Article 10 Claim, i.e. that Change Order 12 inadequately compensated for
the additional earthwork. Well before the lawsuit, Sound Transit
previously completed an audit of NWI’s Project records in which it
determined that NWTI incurred nearly $600,000 in additional earthwork
costs beyond the amount paid in Change Order 12.

On this record, Sound Transit and PCL moved for summary
judgment based on Mike M. Johnson principles, asserting NWI’s claim
was barred because it previously failed to meet contract time
requirements. Respondents did not assert the January 2006 Article 10
Claim was itself untimely. Rather, Sound Transit and PCL reverted back
in time and contended that the June 2005 RFC resulting in Change Order

12 was “unknowingly” untimely when originally made five years earlier.



Sound Transit and PCL argued they could attach and apply the alleged
time deficiency of the RFC to the later and independent January 2006
Article 10 Claim.

Misapplying Mike M. Johnson, the trial court agreed with
respondents. Based on the trial court’s summary judgment order, even
though Change Order 12 stands, the January 2006 Article 10 Claim was
untimely under contract procedures because the earlier June 2005 RFC
was deemed untimely. The trial court was wrong in view of the
uncontested facts and applicable law. Although no longer relevant, the
record showed the June 2005 RFC had been timely, as was the
independent January 2006 Article 10 Claim. Further, the trial court
ignored the uncontested facts that precluded respondent’s defense based
on the June 2005 RFC: Sound Transit’s modification of the Project
Contract by Change Order 12; Sound Transit’s express written waiver of
any contract claim time defense; and Sound Transit’s waiver by
unequivocal conduct.

NWI respectfully requests the Court to reverse the trial court’s
improper summary judgment ruling, and reinstate NWI’s claims. In
addition, the Court is requested to direct the trial court to enter summary

judgment in favor of NWI on its summary judgment cross-motion, ruling



that any defenses by Sound Transit and PCL based upon Mike M. Johnson
principles be dismissed and barred in this proceeding.

Following the summary judgment ruling, the trial court also
erroneously awarded attorneys’ fees and costs to Sound Transit directly
against NWI based on RCW 39.04.240. The trial court’s award of
attorneys’ fees in favor of Sound Transit against NWI should be reversed.

Finally, NWI requests on appeal an award of attorneys’ fees and
costs against PCL and the Contractor’s Bond posed by Fidelity and
Deposit Company of Maryland, based on the parties’ subcontract and
RCW 39.08.030.

II. ASSIGNMENTS OF ERROR

The trial court erred as follows:

1. The trial court erred in the entry of summary judgment in
favor of Sound Transit and PCL dismissing NWI’s claim for
compensation for additional earthwork that was underpaid by Change
Order 12.

2. The trial court erred in failing to grant NWTI’s cross-motion
for summary judgment against PCL and Sound Transit.

3. The trial court erred in awarding attorneys’ fees under

RCW 39.04.240 in favor of Sound Transit against NWIL.



III. ISSUES RELATED TO ASSIGNMENTS OF ERROR

1. Where a contractor’s claim is otherwise timely made and is
based on a change order, can an owner assert the claim is untimely
because it considers a predecessor claim resulting in issuance of the
change order was untimely?

2. Under Mike M. Johnson, can an owner attach contract
defenses applicable to a prior contractor claim to a later, unrelated claim,
where the owner had also voluntarily approved the prior claim
notwithstanding any contract defenses available to that earlier claim?

3. Does a public owner’s issuance of a change order and
payment of the full amount of the change order without reservation of any
contract defenses constitute unequivocal waiver precluding a later ex post

facto challenge to the claim underlying the change order?

4. Can Mike M. Johnson support dismissal of a contractor’s
claim that complies with any applicable procedural contract requirements?

5. Where an owner has affirmatively and expressly waived
any contract time requirements governing a contractor’s claim, is the
owner precluded from later asserting a time requirements defense to the
same claim?

6. Is an award of attorneys’ fees in favor of a defendant public

owner against a subcontractor improper under RCW 39.04.240, where



there was no contract privity between the public owner and subcontractor,
and the owner and the subcontractor had not asserted any contract-based
claims against the other?

7. To be entitled to an award of attorneys’ fees under RCW
39.04.240, is a defendant public owner required to provide notice of intent
to seek fees under the statute by either (1) making an offer of settlement to
the party opponent from whom a fee award will be subject; (2) pleading
RCW 39.04.240 in its responsive pleading; or (3) providing some other
form of written notice to the party opponent expressing intent to seek an
award of fees under the statute?

IV. STATEMENT OF THE CASE

A. The Contract Provisions At Issue.

The subcontract between PCL and NWI incorporated by reference
the contract change order and claim procedures found in the main Project
Contract between Sound Transit and PCL. CP 450-451(excerpts of NWI-
PCL Subcontract, Article [, Sections 1.1 and 1.5). In the Project Contract
drafted by Sound Transit, there are three articles that are relevant to this
proceeding: Article 4, Article 10 and Article 11. CP 453-474.

Article 4 governs modification of the Project Contract by way of
“change order,” including the Contract Price, the Contract Documents, or

the Contract Time. Article 4 specifies the change order process, including



changes to the scope of work impacted by Sound Transit’s plans,
drawings, and specifications. CP 454 (Section 4.01.B). The change order
process begins with the contractor’s “Request for Change” (“RFC”) under
Section 4.02A. CP 455. The contract provided for two different types of
change orders modifying the contract: a “Bilateral Change Order,” agreed
to by both PCL and Sound Transit; and a “Unilateral Change Order,” a
change order issued by Sound Transit in circumstances where the
contractor and owner cannot agree on the terms and conditions, the dollar
amount, or any adjustment to contract time. CP 457-458 (Section 4.04.C.
and D). In the event of issuance of a Unilateral Change Order where the
dollar amount was inadequate, PCL/NWI were entitled to file a claim in
accordance with Article 10 governing claims. Id. (Section 4.04.D).

As will be explained later, PCL/NWI did file an Article 10 claim
challenging the dollar amount of Sound Transit’s Change Order 12, and it
is that claim which is the subject of this appeal.

Article 10 governed contractor and subcontractor claims following
either Sound Transit’s denial of a Request for Change made by the
contractor under Article 4, or Sound Transit’s issuance of a Unilateral
Change Order under Section 4.04.D where the dollar amount was disputed

by the contractor. See Section 10.01.A(3). CP 465.



Finally, in the event an Article 10 claim was denied by Sound
Transit, a dispute resolution process was imposed under Article 11, per
Section 10.01.B(2)(c). CP 466-67. Per Section 11.06, dispute resolution
was a condition precedent to PCL/NWI filing any litigation against Sound
Transit arising from the Project or the Project Contract. CP 473-74.

B. Errors In The Sound Transit Site Earthwork Plans And

Specifications L.ead To Additional Earthwork By NWI And A
Request For Change Under Article 4.

The Project plans and specifications were prepared by Sound
Transit’s engineers, KPFF. The site earthwork was governed by Sound
Transit’s Plan Drawing C3.04. That drawing specified specific volumes
for “Cut” (amount of soils to be excavated) and “Fill” (amount of
excavated soil to be backfilled). CP 476-77. NWI relied on the site
earthwork volumes specification in Drawing C3.04 in preparing its
competitive bid on this public works project. CP 6-7; 1204-05.

During the entire Project, Sound Transit had on-site resident
engineers with the firm Harris and Associates to monitor the work. Scott
Perry of Harris and Associates was the lead Resident Engineer. CP 155.
In July 2004, NWI began the site earthwork required under its subcontract
with PCL. By the fall of 2004, both NWI and PCL had determined that
there was more earthwork being moved by NWI than what was specified

in Drawing C3.04. CP 997-999; 1003-1015. However, neither NWI nor



PCL could determine WHY there was a greater amount of earthwork
based on the site earthwork specifications found in Drawing C3.04. Id.
PCL’s project manager, Jim Pittman, was well aware of the additional
earthwork being performed by NWI, and worked closely with NWI in
monitoring the situation. /d. Sound Transit’s on-site resident engineer,
Scott Perry, was similarly kept abreast of the additional earthwork being
performed by NWI. Id. NWI completed the site earthwork in the fall of
2004. As required by the Project Contract, before PCL and NWI could
submit a change order request under Article 4 for the additional earthwork,
the contractors needed to be in a position to specify to Sound Transit the
reasons why there was entitlement to compensation for the additional
work performed. Section 4.02.A of the Contract General Provisions
provides:

After the Contractor becomes aware of the need for or

desirability of a requested change, an RFC may be

submitted to Sound Transit in writing (in a format

acceptable to Sound Transit) and must specify the reasons

for such change, including relevant circumstances and
impacts on the schedule. (Emphasis added.)’

! Similar requirements are found in Section 10 governing claims. The Nofice of Intent to
Claim must describe the reasons for which the Contractor believes it is entitled to
additional compensation, and the Contractor’s best estimate of the potential claim.
Project Contract Section 10.01.A.(2). CP 465. Sound Transit will likely contend Article
10, not Article 4, governed the PCL/NWI June 2005 RFC discussed, infra. Even if
Article 10 applied, the requirements were the same as Article 4. PCL and NWI could not
submit notice to Sound Transit for an Article 10 claim until they could articulate the
reasons supporting the right to additional earthwork compensation.

10



CP 455.

During its work, and for months after the site earthwork was
completed, NWI made repeated inquiries to Sound Transit and its resident
engineers with Harris and Associates to determine WHY NWI had been
required to move more dirt. CP 997-999; 1003-1015. Sound Transit and
Harris and Associates refused to provide any assistance to NWI, and also
refused NWI’s request for meetings with the Project engineers, KPFF, to
determine a cause for the overwhelming increase in the earthwork
volumes. /d.

Harold Johnson of NWI took it upon himself to make direct
contact with KPFF and get some answers. Mr. Johnson spoke with a
KPFF engineer assigned to the Project, Justin Matthews. In that telephone
conversation, Mr. Matthews indicated that there was an error in the
earthwork volume specification: Drawing C3.04 failed to account for
excavating the garage footprint. After speaking to Harold Johnson, Mr.
Matthews emailed Scott Perry, Sound Transit’s resident engineer, and
reported his telephone conversation with Harold Johnson. CP 479-480.
In their June 10 and June 16, 2005 email exchange, Mr. Matthews assured
Mr. Perry that he would refuse to have any further communication with

Harold Johnson or NWI concerning inquiries about the Site Earthwork

11



Volumes in Drawing C3.04: “Harold won’t get the time of day from me if
he ever calls again, sorry about that.” Id.

When Harold Johnson later spoke with Scott Perry about his
conversation with Mr. Matthews and KPFF’s omission of the parking
garage excavation in the C3.04 earthwork quantities, Mr. Perry made the
following cryptic response: “You already have the gun, I am not going to
give you the bullets.” CP 481, 998.

C. Computer Modeling By NWI’s Consultant Discovers KPFF’s
Errors In The Earthwork Quantity Specification In Drawin

C3.04, Which Only Then Provided The Reasons For Making
An Article 4 Change Order Request.

NWI failed to obtain any cooperation or assistance from Sound
Transit, Harris and Association, or KPFF in determining why the site
earthwork exceeded KPFF’s specifications in Drawing C3.04. This
prompted NWI to retain in June 2005 a consulting firm, Earthwork
Services, Inc., for the specific purpose of reviewing the Project site
drawings to ascertain cut and fill quantities using computerized modeling
analysis. CP 998-999. Earthwork Services’ analysis of the site
topography and elevations depicted on the Project drawings determined
that the actual excavation (“Cut”) was 57,166 cubic yards, over twice the
24,000 cubic yards specified in Drawing C3.04. The actual backfill

amount (“Fill”) was 23,808 cubic yards, not 16,000 cubic yards stated by

12



KPFF in the Project drawing. Instead of only 8,000 cubic yards of export
per Drawing C3.04, the actual amount of soil that needed to be hauled off
the Project site was 33,363 cubic yards, over four (4) times the amount
stated in the drawing at bid time. CP 998-999, 954, 956, 962.

Based on the Earthwork Services report, NWI and PCL finally had
the “reasons” for a change order request required by Section 4.02.A.2

D. NWDI’s Request For Change Order For The Additional
Earthwork Is Passed Through By PCL To Sound Transit.

Shortly after receiving Earthwork Services’ report, NWI provided
a Request for Change package to PCL in accordance with the claim
procedures in the parties’ subcontract. NWI sought compensation for the
additional earthwork beyond that erroneously specified in Drawing C3.04.
CP 998. PCL assisted NWI in preparing the additional earthwork claim,
and submitted it to Sound Transit as a pass-through Request for Change
under Article 4 by letter dated June 28, 2005 (“the June 2005 RFC”). CP
252; 954-965; 2380-2386.

At no time did PCL assert that the June 2005 RFC was untimely or
otherwise failed to comply with any claim procedures imposed by either
the Project Contract between Sound Transit and PCL, or the subcontract

between PCL and NWI. To the contrary, PCL acknowledges that NWI’s

2 Or, as noted in footnote 1, the reasons supporting an Article 10 claim for additional
earthwork.

13



additional earthwork claim submitted to Sound Transit in June 2005
was timely and fully complied with all applicable contract claim
requirements. The following deposition testimony is from PCL’s
30(b)(6) designee and Senior Manager of Finance and Administration,
Garth Hornland:?

1: The Additional Earthwork Claim Was In Full Compliance With
The Contract Claim Notice Requirements, Including Time

Requirements.

Q. So let's go to Exhibit 40,° and I want to make sure I
understand what PCL did before submitting the claim on
a pass through basis to Sound Transit. Let me see if 1
understand your testimony correctly.

You were aware several weeks before that June 28,
2005 letter was sent to Sound Transit that there would be
a claim submitted on behalf of Northwest Infrastructure
for additional earth work; is that correct?

A. Yes.

Q. And in that two- to three-week period, part of what
you did in conjunction with Mr. [Jim] Pittman [PCL’s
Project Manager] was to review the materials provided to
PCL by Northwest Infrastructure to determine if the claim
being passed through to the owner had merit?

A. Not exactly.

Q. Whatdid you do?

A. I would discuss not necessarily the quantity
calculations, I would talk about the process that they're
doing, if the -- if Jim felt that there was any procedural
issues that he had to address. So | was not there to review

* As PCL’s 30(b)(6) designee as the person must knowledgeable of the facts supporting
the cross-claims against NWI, Mr. Homland’s testimony is deemed to be the complete,
knowledgeable, and binding answers of PCL on the subject matter designated in NWI’s
notice. Flower v. TRA Industries, 127 Wn. App. 13, 39, 111 P.3d 1192 (2005); U.S. v.
Taylor, 166 FRD 356, 360-361 (MDNC 1996).

* Exhibit 40 is the June 2005 RFC. CP 954-965.

14



whether the quantity calculations were accurate or correct,
that was Jim's responsibility and the operation group's
responsibility to analyze that.

Mine was to say, okay, procedurally, what's been
presented now, are you willing to go there, from a timely
perspective are you submitting them in a timely manner,
and that would be what I would be doing with him, not a
review of the merits of the claim, per se, or the request for
change.

Q. Allright.

And after going through that process, PCL
determined that it was a valid claim that was being passed
through to the owner as stated in Exhibit 40?

A. There was reasonable -- yes, there was reasonable
information to say that there was additional work there.

CP 2382-2383.

2: PCL Submitted The Additional Earthwork Claim to Sound
Transit Without Qualification.

Q. Let me ask the question differently, you would
agree that whether it was the additional earth work claim
in Exhibit 40 or any claim that PCL would submit on a
pass through basis for a subcontractor that it would first
verify whether the pass through claim had merit?

A. Yes, unless we qualified that pass through claim.

Q. Was the pass through claim found in Exhibit 40
qualified in any way?

A. No.

* % %

Q. In this case again you stated there was no
qualification on the pass through claim found in Exhibit
40, correct?

A. Correct.

Q. And by submitting it to the owner you understood
that you were as PCL certifying that claim as valid to the
owner?

A. VYes.
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CP 2383.

E. The Undisputed Record Affirms That Sound Transit
Determined The June 2005 RFC Complied With All Contract
Claim Requirements.

Sound Transit anticipated receiving PCL’s June 28, 2005 RFC
weeks in advance. Sound Transit’s Weekly Meeting Minutes No. 047
dated June 15, 2005 (CP 493-499) reported:

6/15/05 - NWI is reviewing the earthwork quantity. There

may be a conflict in the plans (Pg. 20).> NWI is compiling
information for possible additional costs.

CP 496.

The date on which Sound Transit received the RFC, June 28, 2005,
is important. Sound Transit, its Resident Engineer (Harris and
Associates) and Project engineer (KPFF), as well as PCL all knew the
June 2005 RFC was being submitted months after NWI had completed
the site earthwork in the Fall of 2004. Given the number of months that
had passed since NWI had completed the site earthwork, if any time
limitations in the Project Contract applied, Sound Transit should have
asserted or reserved the time requirements as a defense upon receipt of the
June 2005 RFC. But Sound Transit did neither. The undisputed record

affirms that Sound Transit determined the June 2005 RFC to be timely and

5 «pg, 20” refers to Sheet 20 of the Project Plans, which is Drawing C3.04, CP 476
(lower right corner).
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meritorious, both substantively and procedurally, under all applicable
contract claim provisions.
F. Sound Transit Internal Documents Acknowledge NWI’s

Entitlement To Compensation For Additional Earthwork
Under Article 4.

Sound Transit processed the June 2005 RFC under Article 4 of the
Project Contract. As revealed in its own internal documents, Sound
Transit repeatedly acknowledged the merit of the June 2005 RFC and
NWT’s entitlement to compensation for the additional earthwork. Never
did Sound Transit contend the RFC was untimely or that it otherwise
failed to comply with the contract claim procedures.

1. Sound Transit’s Weekly Meeting Minutes Affirm The
Merit Of NWI’s RFC.

In all of its Weekly Meeting Minutes following receipt of the RFC
in June 2005 through January 11, 2006 (Meeting Minutes No. 074, CP
501-507), Sound Transit tracked its internal processing of the additional
earthwork RFC under Section 4.02.A, and its issuance of Change Order 12
on January 19, 2006. CP 504. Participants in these meetings included
Sound Transit’s Project Manager, Jerry Dahl; Resident Engineers from
Harris and Associates (including Scott Perry); and representatives of the
Project Engineer, KPFF. CP 501. At no time did Sound Transit assert
any defense to the RFC based on NWI or PCL having failed to comply

with procedural contract requirements, including any time limitations.
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2. NWI Entitlement To A Change Order Is Acknowledged
In Sound Transit’s Monthly Reports.

In its Monthly Reports, Sound Transit addressed the additional
earthwork RFC with no mention of any defense based on the contract
claim provisions:

° August 2005 Monthly Report #13 (CP 509-514): “The contractor
turned in a change order request for $861,000 for additional
carthwork which may have merit. Therefore, changes and

potential changes to the contract equal approximately
$900,000....” CP 510 (emphasis added).

. November 2005 Monthly Report #16 (CP 516-522): “The
contractor turned in a change order request for $1.2 million for
additional earthwork of which $536,000 may have merit.
Therefore, changes and potential changes to the contract equal
approximately $700,000.” CP 518 (emphasis added).

3. Sound Transit’s Change Order Request Issue Logs.

Sound Transit also maintained a change order request tracking
document during the Project, called the “Issue Log.” The Issue Log was
updated monthly and listed issues arising on the Project that involved
Requests for Change orders or the possibility of change orders being
issued. The Issue Logs assigned a risk factor to each “issue” that could
lead to a change order. CP 512-514. On the Issue Log updated effective

September 7, 2005, the June 2005 RFC is identified as [ssue 48; indicates
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the status as “Pending Negotiations';”6 and assigns a chance of 7 out of 10
that a change order would be approved. CP 514. Of the 66 issues
appearing on the September 7, 2005 Issue Log, only one issue is
highlighted by Sound Transit in bold: Issue 48, the June 2005 RFC. Id.

4. Sound Transit’s Change Order Review Board Approves
The June 2005 RFC Without Reservation.

Sound Transit submitted review of the June 2005 RFC to its
“Capital Projects Change Control Board.” CP 524-526. The Board
approved the RFC and NWT’s entitlement to compensation for additional
earthwork without reservation. The only differences between the Board’s
approval and NWTI’s request: the dollar amount. Sound Transit was not
willing to pay as much as requested and calculated by NWI and PCL. 7d

G. In Correspondence With PCL., Sound Transit Affirms NWI’s
Entitlement To Compensation For The Additional Earthwork.

Sound Transit first responded to the June 2005 RFC by letter dated
August 24, 2005. CP 528-530. In that letter, under the heading

“ENTITLEMENT,” Sound Transit affirms the following:

PCL has requested compensation “for the additional
earthwork above and beyond the quantities shown on
Drawing C3.04.”

Sound Transit agrees that there is entitlement for the
difference between the C3.04 earthwork quantities, and a

® Sound Transit never entered into any negotiations concerning the June 2005 RFC,
which ultimately resulted in Sound Transit issuing Change Order 12 unilaterally. The
amount of the change order was a one-way determination made solely by Sound Transit.
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reasonable theoretical earthwork quantities (TEQ), based
on the Project documents, at the time of the bid.

CP 528. Nowhere in Sound Transit’s acknowledgement of entitlement
letter does it assert any reservation or non-waiver of contract rights.

H. In December 2005, Sound Transit Issues Proposed Change
Order 12 In Accordance With Article 4.

In response to Sound Transit’s August 24, 2005 letter, PCL/NWI
submitted supplemental information by PCL letter dated October 19,
2005, which resulted in an increase in the cost calculation for the
additional earthwork. CP 966-995.

NWI/PCL’s supplemental RFC letter was reviewed by Sound
Transit’s Project Manager, Jerry Dahl; the resident engineer, Scott Perry;
KPFF; and additionally, Sound Transit’s legal counsel. CP 534-541; 875-
882. In December 2005, Mr. Dahl and Mr. Perry co-authored a report to
Sound Transit’s in-house legal counsel with their recommendations to
approve the requested change order. Mr. Dahl and Mr. Perry confirmed
NWTI’s entitlement to compensation for the additional earthwork,
explaining that the Drawing C3.04 earthwork specifications were in error
and had misled bidders, including NWI and PCL.:

...(the Drawing) included a note ‘Site Earthwork Volumes’

as ‘Cut = 24,000 CY’ and ‘Fill = 16,000 CY".” It would

seem reasonable for a bidder to rely on this quantity instead

of performing an independent take-off. The construction
project was bid as a lump sum project, which would mean
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that all earthwork quantities would be the contractor’s

responsibility, however the note on the drawing (C3.04)

mislead the bidders into assuming that the indicated

quantities were the actual earthwork amounts.

CP 877. Sound Transit’s counsel also reviewed and approved the content
of the notification letter co-drafted by Mr. Dahl and Mr. Perry affirming
approval of Change Order 12 for NWTI’s additional earthwork. CP 875-
882.

By letter dated December 16, 2005, under the word
“ENTITLEMENT” in all bold and capital letters, Sound Transit
acknowledged that NWI was entitled to payment for additional earthwork
due to the errors in the Drawing C3.04 specification. Sound Transit stated
it was prepared to pay by change order the sum of $534,602.75, what it
calculated as “full reimbursement” for all costs incurred by NWI for the
additional earthwork. Accompanying Sound Transit’s December 16, 2005
letter was proposed “Modification of Contract” (Change Order) No. 12.
CP 534-541. Noticeably absent from both the December 16, 2005

entitlement letter and proposed Change Order 12 is any reservation of

rights, non-waiver, or other language preserving any contract-based

? During the lawsuit, Sound Transit withheld from NWI discovery of the Dahl/Perry
report and related documents, claiming attorney-client privilege and work product. NWI
was successful in obtaining a court order requiring Sound Transit to produce these
documents. CP 873-874.
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defense by Sound Transit - and this is after review of the documents by
Sound Transit’s legal counsel,

Although agreeing with Sound Transit’s determination that NWI
was entitled to recover its costs for the additional earthwork, NWI and
PCL disagreed with Sound Transit’s dollar amount to compensate for the
additional earthwork. Sound Transit made no effort to negotiate the
compensation amount of Change Order 12. By letter dated January 17,
2006, Sound Transit determined to process proposed Change Order 12
“unilaterally.” CP 157-158; 548; 550-551. Change Order 12 was issued
by Sound Transit on January 19, 2006. CP 550-551. Following issuance,
Sound Transit paid PCL the sum of $534,602.75, the full amount of
Change Order 12. CP 253.

Change Order 12 was a formal modification to the Project Contract
voluntarily and knowingly made by Sound Transit resulting in an increase
to the Contract Price. As stated in Section 4.01.A of the Project
Contract’s General Conditions:

Sound Transit reserves the right to make by written order

designated or indicated to be a Change Order, alterations

to, deviations from, additions to, or deletions from the

Contract Documents....Change Orders are required to make

any changes to the Contract Price, Contract Documents, or
Contract Time.

CP 454.
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I. PCL/NWD’s Timely Submission Of A Notice Of Intent To
Claim Under Article 10 For Underpayment Of The Additional
Earthwork By Change Order 12.

Section 4.04.C and .D of the General Conditions afforded
PCL/NWI the right to submit a claim under Article 10 of the Project
Contract in the event the contractors disagreed with the dollar amount of a
Sound Transit unilateral change order. CP 457-458. NWI, through PCL,
timely exercised this contract right. PCL/NWI provided Sound Transit
with a “Notice of Intent to Claim” letter dated January 27, 2006 (“the
January 2006 Article 10 Claim”). CP 553. The January 2006 Article 10
Claim made clear that it was submitted in compliance with Section
10.01.A.3 of the Project Contract General Conditions, and that the claim
was for additional earthwork compensation beyond the amount stated in
Change Order 12:

Please accept this letter as PCL’s written “notice of to

intent to claim” (sic) with respect to additional earthwork

compensation. Specifically, specification section 00200

10.01 A.3 requires the submission of this intent within 10

days of the issuance of a unilateral change order. Change

Order #12 dated December 16™ and received on January

27" is a unilateral change order that required the issuance
of this Notice.

* ok %k

We shall be submitting the justification for this claim
within 60 days per the requirement of the Contract
Documents.

CP 553 (emphasis added).
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Within 60 days after issuance of the January 2006 Article 10
Claim, PCL and NWI were required to submit a claim justification
package to Sound Transit. CP 465-466 (Section 10.01.B.1.a). By letter
dated March 27, 2006, within the contract-mandated 60 day period, PCL
and NWI submitted this package. CP 1197-1501. The cover letter with
the claim package states that the submission is made pursuant to Section
10.01.B.1.a of the Project Contract. CP 1197.
As to NWI’s January 2006 Article 10 Claim, Sound Transit and
PCL never asserted that NWI had not complied with either the
subcontract or main contract requirements concerning the submission
of claims, including the timing of claim submissions. Nor did Sound
Transit or PCL assert non-waiver or any reservation of rights based on
the contract claim provisions.
After receiving the claim package on March 27, 2006, Sound
Transit did two things:
¢ Sound Transit made a claim against KPFF for negligence/professional
malpractice for the defective earthwork specifications found in
Drawing C3.04. CP 484-489.
¢ Sound Transit also sent PCL/NWI written demand for document
review and an audit of the January 2006 Article 10 Claim. CP 571-

575. The audit would be performed by Sound Transit’s auditors,
Navigant Consulting. CP 575.
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During the audit process, Sound Transit’s consultant Ron Maus of
Navigant Consulting reached the same conclusion as had Mr. Dahl and
Mr. Perry in their December 2005 report submitted to Sound Transit’s
counsel concerning the merits of the June 2005 RFC. CP 482. According
to Mr. Maus, NWI was entitled to Change Order 12 due to the errors in
Drawing C3.04 that adversely impacted all bidders on the Project,
including NWI. Id. As will be explained below, the Navigant audit
revealed that NWI remained unpaid nearly an additional $600,000 in
costs for the additional earthwork, over and above the amount paid by
Change Order 12, excluding project retainage.

J. Sound Transit’s Denial Of The January 2006 Article 10 Claim

Was Not Based On Noncompliance With Contract Claim
Notice Requirements.

Sound Transit denied the January 2006 Article 10 Claim in a letter
dated December 7, 2006 from its legal counsel, Lane Powell. CP 597-602.
The letter plainly states the denial was solely because NWI’s subcontract
did not specifically refer to earthwork quantities. CP 600. Sound Transit
did not deny the claim on grounds it was untimely or that PCL or NWI
failed to follow the claim notice requirements or other procedures found in

Articles 4 or 10 of the Project Contract. CP 597-602.
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K. NWP’s Compliance With The Dispute Resolution And
Mediation Procedures Imposed By Article 11.

1. The Parties Agree To A Mediator.

Following denial of the January 2006 Article 10 Claim, Article 11
of the Project Contract imposed a dispute resolution process as a condition
precedent to formal litigation. Sound Transit did not establish a Dispute
Resolution Board for the Project. Accordingly, the only dispute resolution
procedure imposed under Article 11 was mediation in accordance with
Section 11.04.B.2. CP 604-605. Through an exchange of correspondence,
the parties agreed on Christopher Soelling to serve as mediator. CP 608-
609.

2. NWI Seeks The Navigant Audit Report For Use At
Mediation.

In its December 7, 2006 claim denial letter, Sound Transit asserted
that NWT had been overpaid by Change Order 12 in the amount of
$186,933.23. CP 601. Sound Transit unequivocally represented that this
determination had been made in Navigant’s audit report. Although
repeatedly citing to it, Sound Transit did not enclose the audit report with
its December 2006 denial letter.

Before the Article 11 mediation, NWI sought access to the
Navigant audit report by a public records request pursuant to RCW Ch.

42.56. CP 611-629. Sound Transit initially resisted production of the
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Navigant audit report on grounds of privilege and work product, but
eventually relented and produced the document. CP 631-683. In their
April 24, 2007 letter producing the audit report (CP 653-683), Sound
Transit’s counsel admitted they had made an error in their December 7,
2006 claim denial letter when asserting NWI had been overpaid
$186,933.23 by Change Order 12. Sound Transit’s counsel corrected
themselves, now acknowledging the Navigant audit had actually
determined NWI remained unpaid $578,685 in costs actually incurred
Jor the additional earthwork over and above the amount paid by Change
Order 12.8 CP 653. The $578,685 in unpaid additional earthwork costs
identified by Sound Transit’s auditors did not include $122,441 of contract
retainage that still remains unpaid to NWL Id.

L. The Post Article 11 Mediation Correspondence Exchanged

Between Sound Transit And PCL Confirm The Absence of
Any Contract Claim Defense.

The Article 11 mediation was held on August 1, 2007, and failed.
Following the mediation, PCL and Sound Transit exchanged a series of
letters. CP 692-693; 695-698. None of those letters describe any defense
to the January 2006 Article 10 Claim based on failure to comply with
contract notice procedures. Sound Transit blames and holds PCL

responsible for a portion of NWI’s additional earthwork claim. Sound

¥ The amount paid in Change Order 12 is the sum of $534,602.75. CP 550-551.

27



Transit points the finger at PCL for directing the stockpiling and
movement of stockpiled materials from point to point to point on Project
site. CP 692-693. PCL responds, attributing the stockpiling of excessive
materials as being necessitated by the increased volumes of earthwork
omitted from Sound Transit’s Project plans: “Stockpiling and moving
material would allegedly not have been necessary if earthwork volumes
had been as represented in Sound Transit’s plan and specifications. CP
696.

M. On_Two Separate Occasions Following Issuance Of Change

Order 12, Sound Transit Affirmatively And Expressly Waived
Any Contract Claim Time Requirements.

Not once, but twice, did Sound Transit affirmatively waive in
writing any contract time requirement defense to NWI’s claim. The first
express waiver was during the contract claim process for the January 2006
Article 10 Claim. By letter dated November 27, 2006, Sound Transit
asserted it could reject that claim as “untimely” based on NWI’s
amendment to the dollar amount during the Navigant audit. CP 891-893.
Notwithstanding its assertion that such a defense existed, Sound Transit
affirmatively waived the timeliness defense in writing:

Sound Transit would be within its contractual rights if it

rejected the Claim as untimely because the amount of the

Claim fluctuated wildly for months.... However, Sound

Transit has not done so, despite the fact that Navigant
(Sound Transit’s auditor) has been forced to expend
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significant effort reviewing and analyzing cost and claim
information that was superseded by NWI.

CP 892. Two weeks later, Sound Transit denied NWI’s claim without
relying upon any procedural contract defenses. CP 597-602.

Sound Transit’s second express waiver came a short time later in
the Article 11 ADR process. Article 10.01.B.2 required the contractors to
notify Sound Transit of their request for mediation under Article 11 within
ten days following Sound Transit’s December 7, 2006 claim denial. PCL
did not notify NWI until January 3, 2007 that Sound Transit had made its
claim determination. CP 586; 588-589; 594-595. Knowing it had a time
problem, PCL asked Sound Transit for relief from the contract time
requirements for notice. CP 588-589.

Even though it had a defense that would have foreclosed Article 11
mediation (and a condition precedent to this lawsuit), Sound Transit
affirmatively waived in writing any time requirements imposed by Article
10or11:

Although it is clear that Sound Transit’s response to PCL’s

(January 2006 Article 10 Claim) was properly delivered on

December 7, 2006, Sound Transit has no objection to

permitting the period for any response to begin running as
of January 3, 2007.

CP 591.
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N. NWDI’s Claims In This Lawsuit And The Trial Court’s
Summary Judgment Ruling.

Based on its January 2006 Article 10 Claim for underpayment by
Change Order 12, NWI filed its complaint in this action in March 2009.
CP 1-14. Because of contract privity rules governing claims on public
works projects, NWI asserted claims only against PCL seeking recovery
for the unpaid costs of the additional earthwork.” PCL “passed-through”
NWT’s claim to Sound Transit by third party complaint. CP 15-22.

1. Sound Transit’s “Two Front” Defense To NWI’s Claim.

Sound Transit responded to NWI’s claim on two different fronts.
On one front, Sound Transit sought to revoke Change Order 12 itself by
contract rescission theories and recover what it previously paid on the
change order. On the other front, Sound Transit opposed NWTI’s claim for
additional earthwork compensation beyond Change Order 12’s dollar
amount, asserting it was untimely under procedural contract requirements.
The problem with Sound Transit’s two front defense is that each directly

contradicts and forecloses the other.

® The economic loss/contract privity rules are established under Berschauer/Phillips
Const. Co. v. Seattle Sch. Dist. No. 1,124 Wn.2d 816, 881 P.2d 986 (1994); Donald B.
Murphy Contractors, Inc. v. King County, 112 Wash. App. 192, 49 P.3d 912 (2002); and
Lobak Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wash. App. 493, 749 P.2d 716 (1988).
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2. On One Front, Sound Transit Seeks To Rescind Change
Order 12 Without Reference To Mike M. Johnson.

To set aside Change Order 12 itself, Sound Transit responded with
counterclaims against PCL and cross-claims against NWI. Sound Transit
argued that it was entitled to rescission of Change Order 12 nearly five
years after it was issued on grounds of unilateral mistake and fraudulent
misrepresentations relating to NWI’s original earthwork bid to PCL for the
Project. Sound Transit asserted contract-based counterclaims against
PCL, and cross-claims against NWI sounding in tort."® CP 23-24.
Nowhere does Sound Transit assert Mike M. Johnson principles to rescind
the issuance of Change Order 12 based on the underlying June 2005 RFC
being “untimely.” Sound Transit’s pleadings recognized that after it had
modified the Project Contract by issuing Change Order 12, the only way
the change order could be “undone” was by rescission. CP 27-30. Sound
Transit understood its issuance of the change order forever extinguished
any procedural contract defense to the June 2005 RFC.

NWI successfully obtained dismissal of Sound Transit’s fraud-
based cross-claims by summary judgment order, effectively precluding

respondent’s rescission claims involving Change Order 12. CP 2731-

' Sound Transit was limited to asserting tort claims against NWI because of contract
privity rules. See footnote 9, supra.
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2732; 2943-2950. That ruling is now being appealed by Sound Transit in
the companion appeal under Court of Appeals No. 6-68706.

3. On The Other Front, Sound Transit Defends The
January 2006 Article 10 Claim By Arguing It Was

“Untimely.”

Sound Transit took an entirely different route in defending NWI’s
additional earthwork compensation claim in its summary judgment
motion. Sound Transit did not argue that NWI’s January 2006 Article 10
Claim (the basis for appellant’s additional compensation claim) in and of
itself was untimely or otherwise failed to follow procedural contract
requirements under Mike M. Johnson. Rather, Sound Transit asserted it
had “discovered” after the fact that the June 2005 RFC had been untimely
when made. Sound Transit argued it could, in essence, attach the alleged
untimeliness of the RFC to the later January 2006 Article 10 Claim,
thereby making the latter claim untimely.

Sound Transit based its argument on the following allegations:
NWI had completed its earthwork in the Fall of 2004, months before
submitting the June 2005 RFC. The RFC was too late because NWI was
required to have submitted a written Notice of Intent to Claim under
Article 10 within ten days of discovering months earlier that more than
24,000 cubic yards of soil had been excavated. CP 92-93. Sound

Transit’s motion was based on two sources of information: (1) deposition
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testimony of NWI’s president, Hal Johnson, confirming that his company
had learned it was excavating more than 24,000 cubic yards of soil months
before the submission of the June, 2005 RFC; and (2) the declaration of
Gerald Dahl, in which he states:

Prior to (PCL/NWI’s) June 28, 2005 letter, Sound Transit

had not received written notification of this claim. Not

having knowledge of when NWI first discovered this

error, Sound Transit responded to PCL’s request for

additional compensation and agreed to compensate NWI

Jfor the additional quantities, but calculated NWI’s
compensation differently.

CP 157. Mr. Dahl’s declaration fails to state that Sound Transit was well
aware of the fact that NWT’s site earthwork had been completed in the Fall
of 2004, months before respondent received the June 2005 RFC.
Remarkably, PCL joined in Sound Transit’s motion and sought
dismissal of NWI’s claims on the same Mike M. Johnson grounds asserted
by Sound Transit. PCL likewise argued that NWI’s claim based on the
January 2006 Article 10 Claim was barred because NW1 had failed to
timely follow the procedural contract requirements in both the Project
Contract and the PCL/NWI subcontract when it originally submitted the
June 2005 RFC. CP 235-250. PCL made this argument notwithstanding
the deposition testimony of its 30(b)(6) designee, Mr. Hornland, affirming
that NWI had followed all contract procedures applicable to the June 2005

RFC, including any time requirements. CP 417-443.
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In response to the Sound Transit and PCL motions, NWI filed a
cross-motion for summary judgment seeking determination that
respondents’ Mike M. Johnson defense did not apply to NWI’s claims, and
affirming that the January 2006 Article 10 Claim fully complied with any
procedural contract requirements.

The trial court denied NWT’s cross-motion, and granted the Sound
Transit and PCL motions. CP 928-933. Citing Mike M. Johnson and
related precedent, the trial court dismissed NWI’s claim that Change
Order 12 underpaid the cost of the additional earthwork for the following
reasons:

The Court finds that NWI’s failure to comply with the

contract documents and mandated notice-claim procedures

was not excused by the unequivocal conduct of Sound

Transit; Sound Transit expressly asserted that it was not

waiving or surrendering its established contractual rights or
defenses.

CP 933. The trial court’s order did not identify how, when, or where
Sound Transit had expressly asserted non-waiver of any contract rights or
defenses.

Following the summary judgment ruling, NWI filed a motion for
reconsideration and motion to vacate the trial court’s order. CP 934-945;
2416-2539. Both motions were denied. CP 2060-2062; 2728-2730. The

trial court subsequently granted Sound Transit’s motion for an award of
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attorneys’ fees against NWI for dismissal of petitioner’s January 2006
Article 10 Claim. CP 2726-2727. The fee award was based on RCW
39.04.240. Id. This timely appeal ensued. CP 2960-2990.

V. ARGUMENT

A. The Trial Court’s Summary Judgment Ruling Must Be
Reversed; As A Matter Of Law, NWI Was Entitled To
Summary Judgment On Its Cross-Motion.

1. Standard Of Review.

When reviewing a summary judgment order, the appellate court
engages in the same inquiries as the trial court, determining whether there
is a genuine issue of material fact and whether the moving party is entitled
to judgment as a matter of law. Trimble v. Washington State University,
140 Wn.2d 88, 93, 993 P.2d 259 (2000) The appellate court reviews a
summary judgment de novo and engages in the same inquiry as the trial
court. Keith v. Allstate Indemnity Co., 105 Wn. App. 251, 19 P.3d 1077
(2001). The appellate court considers all facts and reasonable inferences
from them in the light most favorable to the non-moving party, and the
motion should be granted only if from all the evidence, reasonable persons
could reach but one conclusion. Trimble, 140 Wn.2d at 93; Clements v.
Travelers Indemnity Co., 121 Wn.2d 243, 249, 850 P.2d 1298 (1993).

NWI filed two motions following the trial court’s initial summary

judgment ruling; a motion for reconsideration; and a subsequent motion to
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vacate the summary judgment ruling. For purposes of the appellate
court’s de novo review, the record on appeal includes any materials
considered by the trial court on the initial summary judgment motion, and
any additional materials considered in subsequent motions for
reconsideration. Tanner Electric Cooperative v. Puget Sound Power and
Light Company, 128 Wn.2d 656, 675, n. 6,911 P.2d 1301 (1996);
Rodriguez v. City of Moses Lake, 158 Wn. App. 724, 728, 243 P.3d 552
(2010); Jacob’s Meadow Owner’s Association v. Plateau, 44 I, LLC, 139
Wn. App. 743, 754-756, 162 P.3d 1153 (2007). The materials considered
by the trial court are identified in its initial summary judgment order, CP
928-933; the order on NWI’s reconsideration motion, CP 2660-2662; and
the order on NWI’s motion to vacate, CP 2728-2730. NWI has referred to
and relied upon this entire record in this brief, including the Statement of
Facts.

2. As A Matter Of Law, NWD’s Cross-Motion For

Summary Judgment Should Have Been Granted; The

Trial Court Misapplied Mike M. Johnson In Granting
Summary Judgment In Favor Of Respondents.

Under Washington law, procedural contract requirements will be
enforced absent either a waiver by the benefitting party or an agreement
between the parties to modify the contract. Mike M. Johnson, 150 Wn.2d

at 387. See also, American Safety Casualty Ins. Co. v. City of Olympia,
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162 Wn.2d 762, 770, 174 P.3d 54 (2007). Waiver of procedural contract
requirements can be express or implied by conduct. Waiver by conduct
requires inequivocal acts of conduct evidencing an intent to waive. Mike
M. Johnson, 150 Wn.2d at 386; American Safety, 162 Wn.2d at 770.

NWT’s only affirmative claim before the trial court was based upon
its January 2006 Article 10 Claim, i.e. that Change Order 12 underpaid
NWI for the actual cost of the additional earthwork. Under Article 10 of
the Project Contract, NWTI’s challenge to the dollar amount of Change
Order 12 required: (1) Notice of Intent to Claim within 10 days after
issuance of the unilateral change order (Section 10.01A.3), and (2) per
Section 10.01B.1.a, submission of a claim package within 60 days after
providing Notice of Intent to Claim. Neither Sound Transit nor PCL
dispute that the January 2006 Article 10 Claim, standing alone, fully
complied with all procedural contract requirements. Sound Transit did not
assert noncompliance with fhe Article 10 procedures or any other contract
requirements in its December 2006 claim denial.

Unable to argue a contract procedure defense to the January 2006
Article 10 Claim, both Sound Transit and PCL conjured up a circular,
illogical syllogism to challenge NWI’s underpayment claim, which was
erroneously accepted by the trial court. Respondents implausibly argued

that NW1I’s June 2005 RFC was “untimely,” and because the RFC was
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untimely, that untimeliness attached to the later and unrelated January
2006 Article 10 Claim and made it untimely as well. However, Sound
Transit and PCL do not argue that the alleged “untimely” June 2005 RFC
also invalidated Change Order 12 itself.

There are five reasons why respondents’ arguments did not support
entry of summary judgment dismissing NWI’s claim for additional
compensation based on its January 2006 Article 10 Claim, and which
required the trial court to grant petitioner’s cross-motion. First, Sound
Transit’s modification of the Project Contract by Change Order 12
precluded any later procedural contract defenses connected to issuance of
the change order. Second, by previously expressly waiving in writing any
timeliness defense to the January 2006 Article 10 Claim, Sound Transit
was precluded from later asserting the same defense. Third, Sound
Transit’s unequivocal conduct established waiver of any contract defenses
relating to the June 2005 RFC and Change Order 12. Fourth, the
undisputed facts establish NWI complied with all contract requirements
regarding the June 2005 RFC even if that remained relevant after Change
Order 12 issued. Finally, Sound Transit’s separate rescission claims

involving Change Order 12 precluded any Mike M. Johnson defense.
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a) Modification Of The Project Contract By
Change Order 12 Made Irrelevant And Moot
Anv Mike M. Johnson Defense.

Upon issuing Change Order 12, Sound Transit formally modified
the Project Contract per Section 4.01.A, making moot and irrelevant any
contract procedural defenses to the earlier June 2005 RFC.!" Mike M.
Johnson, 150 Wn.2d at 386-87 (procedural contract procedures enforced
absent modification of the parties’ contract). Even if discovered “after the
fact” by Sound Transit and PCL, any timeliness defense to the June 2005
RFC could not be revived and reanimated after issuance of Change Order
12, and then later attached to an unrelated, independent claim (i.e. the
January 2006 Article 10 Claim) that otherwise complied with contract
claim requirements. Respondents effectively argue that the January 2006
Article 10 Claim could be later “infected” by a previously dormant
“untimeliness virus” carried by the unrelated June 2005 RFC. Mike M.
Johnson cannot be interpreted to allow such a bizzare and patently absurd

result.

'! Likewise, upon issuing its Change Order No. 24 (CP 1306-1307) incorporating Sound
Transit’s Change Order 12 into the PCL/NWI subcontract, PCL likewise made moot any
defense it may have had based on NWI’s alleged non-compliance with subcontract
procedural requirements.
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b) Sound Transit’s Express Waiver Of Any
Timeliness Defense Based On Procedural
Contract Requirements.

Sound Transit twice waived, in writing, any defense that NWTI’s
claim was untimely under procedural contract requirements. CP 591; 891-
893. Once made, waiver of a contract right is irrevocable and the right
cannot be later revived:

No matter how the waiver occurs, if once made it cannot be

revoked by the waiving party. The effect of a waiver, as

applied in the law of contracts, is to remove entirely from

the contract that requirement which has been waived. The

result is the same as though such requirement was never
called for at all.

Payne v. Ryan, 183 Wash. 590, 595, 49 P.2d 53 (1935). See also, Tri-City
Jewish Center v. Blass Riddick Chilcote, 512 NE2d 363, 366 (Ill. App.
1987); CJS Estoppel, §93. Respondents impermissibly attempted to
revoke Sound Transit’s waiver of the procedural contract time
requirements by reverting back to the June 2005 RFC. Once waived, all
timeliness defenses under the contract were barred, regardless of the

factual basis for the defense.

c) Sound Transit’s Unequivocal Conduct Waived
Any Procedural Contract Defenses.

Any defense that NWI’s June 2005 RFC did not comply with
contract procedures had been waived by Sound Transit’s unequivocal

conduct surrounding the RFC and Change Order 12. Sound Transit’s
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conduct could not have been more unequivocal in establishing waiver.
Sound Transit:

(H acknowledged in writing NWTI’s entitlement to Change
Order 12 not once, but twice;

(2) issued Change Order 12 after review by

(a) the Capital Project Change Control Board;
(b) Sound Transit’s in-house counsel;
() Harris and Associates, the owner’s resident
engineer; and
(d)  the owner’s project engineer, KPFF;
3) voluntarily paying Change Order 12; and

“4) never asserting any oral or written reservation of rights or
non-waiver of contract defenses at any time, either before
or after issuance of Change Order 12.
Sound Transit’s unequivocal waiver is further established by the
declaration of Sound Transit’s Project Manager Jerry Dahl. He testifies

that respondent agreed to compensate NWI for additional earthwork and

agreed to issue a change order for the extra work. CP 157 (Dahl Decl. at
qq1s, 18).

d) The Undisputed Facts Demonstrated NWI’s
Compliance With The Applicable Procedural

Contract Requirements.

The record establishes that the June 2005 RFC did timely comply
with applicable procedural contract requirements. Sections 4.02.A,
10.01.A.2(a), and 10.01.A.3 of the Contract General Provisions provided

that a contractor claim was not to be submitted to Sound Transit until the
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reasons could be specified in the claim notice, including discovery of any
acts or omissions of Sound Transit supporting a claim. The specific
reasons and the acts and omissions of Sound Transit giving rise to the
addiﬁonal earthwork claim were defects in Drawing C3.04. The defects
and errors were first discovered in June 2005, only after NWI obtained the
results of digital analysis of the Project plans by Earthwork Services. See,
Weber Const., Inc. v. Spokane County, 124 Wn. App. 29, 34, 98 P.3d 60
(2004) (contractor deemed to comply with claim requirements when it was
precluded from submitting its claim until information supporting the claim
was available).

It is disingenuous for Sound Transit to claim through the Dahl
Declaration that it was not until the deposition of Hal Johnson in February
2010 that respondent “first learned” when NWI had discovered the
additional earthwork. Mr. Johnson’s deposition testimony was neither an
epiphany nor a revelation to Sound Transit, or anyone else observing the
Project site, including Sound Transit’s on-site resident engineers from
Harris and Associates. Sound Transit knew that NWI had completed the
site earthwork in the fall of 2004, well before receiving the June 2005
RFC. Ifthere was a timeliness defense available to Sound Transit, it

would have been asserted long before issuance of Change Order 12.
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€) Sound Transit’s Rescission Claims Involving
Change Order 12 Precludes Mike M. Johnson

Argument.

The sole underpinning of NWI’s January 2006 Article 10 Claim is
the underpayment of the additional earthwork costs in Change Order 12.
The Article 10 claim rises and falls with Change Order 12, not the June
2005 RFC. Any Sound Transit defense to the RFC became moot once
Sound Transit issued the change order.

In this action, Sound Transit has limited its legal challenge to
Change Order 12 fo rescission claims only. Sound Transit’s Change
Order 12 rescission claim is acknowledgment that it has no Mike M.
Johnson defense to the change order. Otherwise, Sound Transit would
have argued (albeit unsuccessfully) that Change Order 12 was also made
ineffective because the June 2005 RFC was “untimely.” Absent a Mike M.
Johnson defense to Change Order 12, there can be no similar defense to
NWTI’s underpayment claim based on the change order.

B. The Trial Court Improperly Awarded Attorneys’ Fees Under
RCW 39.04.240 In Favor Of Sound Transit Against NWI.

1. Standard of Review.

NWI challenges the trial court’s application of RCW 39.04.240 in
awarding attorneys’ fees and costs in favor of Sound Transit. Whether a
statute applies to a factual situation is a question of law subject to de novo

review. Mackey v. America Fashion Institute Corp., 60 Wn. App. 426,
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429, 804 P.2d 642 (1991) (whether RCW 4.84.250 (incorporated in RCW
39.04.240) afforded defendants a right to attorneys’ fees subject to de
novo review). See also, Villas at Harbour Pointe Owners Assn. v. Mutual
of Enumclaw, 137 Wn. App. 751, 758, 154 P.3d 950 (2007); Lobdell v.
Sugar ‘N Spice, Inc., 33 Wn. App. 881, 887, 658 P.2d 1267 (1983).

2. RCW 39.04.240 Did Not Apply Because NWI Did Not
Assert Any Affirmative Claims Against Sound Transit.

RCW 39.04.240 applies only to direct claims of an adverse party
that arise from a public works contract. Sound Transit and NWI did not
have any direct contract claims against the other based on the Project
Contract. Accordingly, the statute does not apply and cannot serve as
basis for a fee award against NWI. This lawsuit was commenced as a
breach of contract action between NWI and PCL arising from the party’s
construction subcontract for the Federal Way Transit Center Project. The
only damages asserted and recoverable by NWI from PCL are for
underpayment of additional earthwork performed by NWI under the terms
of its subcontract. The only party that can be liable to NWI for the cost of
that extra work is PCL based on the economic loss/contract privity rules
established under Berschauer/Phillips Const. Co. v. Seattle Sch. Dist. No.
1,124 Wn.2d 816, 881 P.2d 986 (1994); Donald B. Murphy Contractors,

Inc. v. King County, 112 Wn. App. 192,49 P.3d 912 (2002); and Lobak
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Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wn. App. 493, 749 P.2d 716
(1988).

Under Berschauer, Donald B. Murphy, and Lobak, NWI could not
sue Sound Transit for any claims arising under the Project Contract, nor
could Sound Transit sue NWI for claims based on the public works
contract. Privity of contract was required, which was absent as between
Sound Transit and NWI.

3. Even If RCW 39.04.240 Applied, Sound Transit Failed

To Follow Statutory Notice Requirements That Were
Conditions Precedent To An Award Of Fees.

By the express terms of RCW 39.04.240, the provisions of RCW
4.84.250 through 4.84.280 (and related jurisprudence) apply to any request
for attorneys’ fees made under the statute.'? ‘Accordingly, the
requirements under RCW 4.84.250 et. seq. for providing actual notice are
incorporated into RCW 39.04.240. It is well established that the party
from whom fees are sought must receive actual notice from the opposing
party that it may be subject to fees under the statute. That notice must be
provided before the dispositive ruling or judgment that is the basis for the

opposing party’s request for a fee award. Beckmann v. Spokane Transit

'2 Under RCW 39.04.240, the only exception to the application of RCW 4.84.250-280 are
(a) the maximum dollar limitation in RCW 4.84.250 does not apply, and (b) in applying
RCW 4.84.280, the time period for serving offers of settlement on the adverse party shall
be a period not less than 30 days and not more than 120 days after completion of the
service and filing of the summons and complaint. RCW 39.04.240(1).
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Authority, 107 Wn.2d 785, 788-89, 733 P.2d 960 (1987); Lay v. Hass, 112
Wn. App. 818, 824-25, 51 P.3d 130 (2002); Public Utility District No. 1 of
Grays Harbor County v. Crea, 88 Wn. App. 390, 393-94, 945 P.2d 722
(1997).
Sound Transit failed to give any notice to either PCL or NWI that

it intended to seek fees under RCW 39.04.240. No notice was provided in
Sound Transit’s responsive pleadings. Nor was any other written notice
provided at any time during the pendency of this action, including an
actual offer of settlement made under RCW 39.04.240. CP 2072-2108.

a) Sound Transit Did Not Provide Notice Of Intent

To Seek Fees Under RCW 39.04.240 In Its
Responsive Pleading.

Sound Transit’s responsive pleadings do not provide notice of
intent to seek fees under RCW 39.04.240 against either PCL or NWI. The
statute is not cited nor pled in Sound Transit’s responsive pleading to
PCL’s third party complaint, including counterclaims against PCL; the
cross-claims against NWI; or in Sound Transit’s request for relief. CP 23-
24. The only fee statute noticed in Sound Transit’s pleading is RCW
19.86.090 under the Washington Consumer Protection Act. CP 32.

Sound Transit also filed a responsive pleading and amended
responsive pleading to NWI’s tort and statutory based cross-claims

unrelated to the public works contract. CP 48-56; 919-927. Absent in
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both its original and amended pleadings is any affirmative claim or request
for relief by which Sound Transit requests any award of fees. Devoid
from either pleading is any notice of intent to seek a fee award under
RCW 39.04.240. Id.

b) Independent Of Its Responsive Pleadings, Sound

Transit Did Not Provide Actual Notice Of Intent
To Seek Fees And Costs Under RCW 39.04.240.

A party is not required to affirmatively plead the fee statute in its
responsive pleading. However, if not pled a party must provide other
actual notice of intent to rely on the statute before trial or summary
judgment ruling, thereby putting the opposing party on notice of the risk
of attorney fee assessment. Lay, 112 Wn. App. at 824-825 (actual notice
must be provided before trial court files ruling on summary judgment
motion); PUD No. 1, 88 Wn. App. at 394 (actual notice must be provided
before trial). Outside of a party’s pleadings, actual notice can be in the
form of an offer of settlement or other prior written notice of intent to seek
attorneys’ fees under the statute. PUD No. 1, 88 Wn. App. at 395.

Here, Sound Transit provided no actual notice whatsoever that it
would seek fees under RCW 39.04.240, written or even verbal. CP 2073.
The first and only notice of intent to seek fees under the statute is Sound
Transit’s fee motion filed on July 23, 2010. Id. The “notice” was

provided after the Court’s summary judgment ruling, which is the sole
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basis for Sound Transit’s claim for fees under RCW 39.04.240. The fee
motion does not qualify as actual notice required under the statute.

4, PCL Did Not Put NWI On Notice Of Any Claim To
Fees Under RCW 39.04.240.

Likewise, PCL at no time put NWI on notice that it would seek
recoupment of fees and costs under RCW 39.04.240, on a pass-through
basis or otherwise. There is no notice of the statute in PCL’s responsive
pleadings. CP15-22; 57-62. PCL at no time provided any “pass-through”
notice to NWI that Sound Transit intended to seek fees from PCL under
RCW 39.04.240. CP 2073. PCL’s failure to provide NWI with actual
notice of a possible fee award under the statute further precludes NWI’s
liability for any Sound Transit attorneys’ fees based on the statute.

5. Sound Transit Failed To Comply With The Ten Day

Filing Requirement Of Civil Rule 54(d), Thereby
Barring Its Motion For Attorneys’ Fees And Costs.

Civil Rule 54(d)(2) provides:

(2) Attorneys’ Fees and Expenses. Claims for attorneys’
fees and expenses, other than costs and disbursements, shall
be made by motion unless the substantive law governing
the action provides for the recovery of such fees and
expenses as an element of damages to be proved at trial.
Unless otherwise provided by statute or order of the court,
the motion must be filed no later than 10 days after entry
of judgment. (Emphasis added.)

Sound Transit based its request for attorneys’ fees and costs on the Court’s

summary judgment ruling issued on May 20, 2010. CP 2063-2071. Civil
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Rule 54(d)(2) required Sound Transit to file its attorney fee motion no
later than Tuesday, June 1, 2010."® Sound Transit’s motion was untimely
under the court rule, and therefore barred.

C. NWI Is Entitled To An Award Of Attorneys’ Fees And Costs
On Appeal.

NWI requests an award of attorneys’ fees and costs on appeal
against PCL and the contractor’s bond issued by Fidelity and Deposit
Company of Maryland. NWT’s entitlement to a fee award is based on
RCW 39.08.030, and Section 12.8.4 of the PCL/NWI subcontract. CP
101-123 (at 119).

VL. CONCLUSION

The trial court erroneously granted summary judgment in favor of
Sound Transit and PCL. dismissing NWI’s claim for additional earthwork
compensation, and wrongly denied NWI’s cross-motion. The Court
should reverse the trial court’s summary judgment ruling, direct entry of
summary judgment in favor of NWI on its cross-motion, and reinstate
petitioner’s additional compensation claim on remand. The Court should
further reverse the trial court’s award of attorneys’ fees and costs in favor
of Sound Transit against NWI under RCW 39.04.240. Finally, NWI is

entitled to a fee award on appeal as requested.

1> Although June 1, 2010 is 12 days following the date of the Court’s summary judgment
ruling, Monday, May 31, 2010 was a Court holiday. CP 828-833.
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APPENDIX 1

RCW 4.84.250 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — Allowed to prevailing party.

Notwithstanding any other provisions of chapter 4.84 RCW and RCW
12.20.060, in any action for damages where the amount pleaded by the
prevailing party as hereinafter defined, exclusive of costs, is seven
thousand five hundred dollars or less, there shall be taxed and allowed to
the prevailing party as a part of the costs of the action a reasonable amount
to be fixed by the court as attorneys' fees. After July 1, 1985, the
maximum amount of the pleading under this section shall be ten thousand
dollars.

RCW 4.84.260 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — When plaintiff deemed prevailing party.

The plaintiff, or party seeking relief, shall be deemed the prevailing party
within the meaning of RCW 4.84.250 when the recovery, exclusive of
costs, is as much as or more than the amount offered in settlement by the
plaintiff, or party seeking relief, as set forth in RCW 4.84.280.

RCW 4.84.270 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — When defendant deemed prevailing party.

The defendant, or party resisting relief, shall be deemed the prevailing
party within the meaning of RCW 4.84.250, if the plaintiff, or party
seeking relief in an action for damages where the amount pleaded,
exclusive of costs, is equal to or less than the maximum allowed under
RCW 4.84.250, recovers nothing, or if the recovery, exclusive of costs, is
the same or less than the amount offered in settlement by the defendant, or
the party resisting relief, as set forth in RCW 4.84.280.

RCW 4.84.280 - Attorneys' fees as costs in damage actions of ten
thousand dollars or less — Offers of settlement in determining,.

Offers of settlement shall be served on the adverse party in the manner
prescribed by applicable court rules at least ten days prior to trial. Offers
of settlement shall not be served until thirty days after the completion of
the service and filing of the summons and complaint. Offers of settlement
shall not be filed or communicated to the trier of the fact until after
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judgment, at which time a copy of said offer of settlement shall be filed
for the purposes of determining attorneys' fees as set forth in RCW
4.84.250.

RCW 39.04.240 - Public works contracts — Awarding of attorneys' fees.

(1) The provisions of RCW 4.84.250 through 4.84.280 shall apply to an
action arising out of a public works contract in which the state or a
municipality, or other public body that contracts for public works, is a
party, except that: (a) The maximum dollar limitation in RCW 4.84.250
shall not apply; and (b) in applying RCW 4.84.280, the time period for
serving offers of settlement on the adverse party shall be the period not
less than thirty days and not more than one hundred twenty days after
completion of the service and filing of the summons and complaint.

(2) The rights provided for under this section may not be waived by the
parties to a public works contract that is entered into on or after June 11,
1992, and a provision in such a contract that provides for waiver of these
rights is void as against public policy. However, this subsection shall not
be construed as prohibiting the parties from mutually agreeing to a clause
in a public works contract that requires submission of a dispute arising
under the contract to arbitration.
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ARTICLE4 CHANGES AND CHANGE ORDER PROCESS
4.01 CHANGES

A General, Sound Translt raserves the right to make by written order deslgnated or
Indlcated o be a Changs QOrder, alterations to, deviations from, addltions to, or
delations from the Contract Documents, Such Change Orders may be made
without notice to any surety(les) or guarantors. Within the Performance and
Payment Bonds and any flnanclal guarantees, the surety(les) and guarantors
must walve notlce of any Change Orders and agree to be bound In all ways to
Sound Translt for any such Change Orders as If it (they) had recelved notice of
the seame. Change Orders are required to msake any changes to the Contract
Price, Contract Documents, or Contract Time. All additions, deductions, or
changes 1o the Work as dirscted by Change Orders shall be executed under the
conditians of the orlginal Contract, '

B, Changes In the Work, within the general scope of the Gontract, may be the
results of, but not limlted to, changes In any of the followlng:

1. Specliications, drawings, and designs.

2 Methaod, manner, or timing of the performance of Work.

3 Sound Translt furnished facllities, goods, setvices, or wotksite.
4, Contract Milestones,

5 Value Englneering.

C. The Contractor shall gontlnue to work during the change process In a diligent and
timely manner as directed by Sound Transl, and shall be governed by all
appilcable provisions of the Contract,

D. Adiustments In the Contract Prlce, The value of any work covered by a Change
Order shall be negotlated by Sound Translt and the Contractor to determine an
equitable ad|ustment of the Contract Price. An Increase or decreass In the
Contract Price will be determined In one of the following ways:

1, Where the Work Involved Is covered by unlt prices contalned In the
Contract Documents, by application of unit prices to the quantities
Involved In the changed Work;

2. Where provislonal sums are provided for work items, the provisional sums
shall be applled to changes for those work ltems;

3. By establishment of new unll prices and related quantities for the
changed work;

4. By reference to catalog prices or other published prices offered to the
public In the open marketplace;

5. By mutual acceptanoe of a lump sum;

6. On a time and materlals basis In accordance with Section 9.09, Payment

on a Time and Materlal Basis,

Federal Way Transit Center General Provisions IFB No. RTA/RE 17-04
Rev. 8 - OCIP Sectlon 00200 Page 21

RACantroct\Coniract PUingURE\RE 001704, IPB « Pecdotol Wap Tranall Qupion2, Sofichietion Phass\IFEAVolume | » lnvi-GP 3 8P oDiveFoumo\8 ectios) 00200 GPy OOIP 08-11+04.doa

X APPENDIX 2
Page 454



E. All Change Orders (CO) and ‘Change Notices (CN) shall be Issued through the
Resldent Englneer. No other order, statement, act of omisslon or conduct of any
representative of Sound Transit or third party will be treated as a change
heretinder, Nothing In this Article shall be construed to bind Sound Transit for
acts of its employees or agents exceeding their authorlty,

F. Nothing in this Artlcle shall be deemed to require a change in ‘Contract Price
when addltional, extra, or c¢hanged work ls the result of actual condltions or
performance differing from that assumed by the Contractor (except for differing
slte conditions) or as a resuit of the Contractor's error In Judgment or mistaks In
designing, estimating, contracting, constructing or otherwlse performing the
Work. The Contractor shall not be entitled to a ¢change in the Contract Price for
delays caused by the Contractor or Its Subcontractors, employees, or agents or
for any non-compliance with any Contract provisions, appllicable law, regulations,
or permlt requirements affecting the Work.

G. The Contractor's records pertaining to Changes pursuant to this Article are
subject to audit as set forth In Sectlon 3.04, Audit Access to Records,

4,02 REQUEST FOR CHANGE (RFC)

A. After the Contractor becomes aware of the need for or desirabliity of a requested
change, an RFC may be submitted to Sound Transit in writing (In a format
acceptable to Sound Translt) and must specify the reasons for such change,
Including relavant clrcumstances and Impacts on the scheduls,

B, The Contractor may request additlonal compensation and/or time through an
- RFC, but not for instances that occurred more than twenty (20) days prlor to the
request,

C. Any RFC that Is approved by Sound Translt will be Incorporated Into a Change
Notice or a Change Order. If the request |s denled, but the Contractor belleves
that it does have merit, the Contractor may submit a Notice of intent to Clalm in
acoordance with Paragraph 16.01A, Notice of Intent to Claim.

4.03 CHANGE NOTICE
A, Change Notlce - Request for Proposal (CN-RFP),

1. Sound Transit may issue a CN-RFP, In writlng, to the Contractor,
describing a proposed change to the Contract and requesting the
Contractor to submit a Contractor's Cost and Schedule Proposal (in a
format acceptable to Sound Translt), A CN-RFP does not authorize a
Contractor to commence performance of the changed Work, After recelpt
of the Contractor's Cost and Schedule Proposal, Sound Transit may:

a. Proceed no further with the proposed changs.
b Issue a Change Notlce - Work Directive Incorporating part or all of
the proposed change.
c. lssue a Change Order incorporating part or all of the proposed
change. :
Federal Way Translt Center Ganeral Provislons : IFB No. RTA/RE 17-04
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(" B.  Change Nofics - Work Directive (CN-WD),

1. A Change Notice-Work Directive Is Issued unllaterally by Sound Trenslt
ordering the Contractor to proceed with a change In the Work. A CN-WD
may be lssued under one of the following four circumstances:

a, to execute changes In the Work that do not cause changes in the
Total Contract Price andfor Contract Time;

b. to exaoute changes In the Work covered by the unit prices or a
fump sum price contalned In the Contract;

c. to execute changes In the Work on a Time and Materlal basls, in
acocordance with Saction 9.09, Payments on Time and Materlal
Basis; or

d. to direct the Contractor to execute change(s) in the Work pending

resolution of an equitable adjustment to the Total Contract Price
and/or Contract Time. {f Sound Translt and Contractor cannot
reach agreement on changes to the Total Contract Price andfor
Contract Time prior to starting on the changed Work, the
Contractor shall maintain cost records In accordance with Sectlon
9,09, Payments on Time and Materlal Basls.

2, The Contractor shail not commence performance of the Work described
in the CN-WD, until the CN-WD Is Issued by Sound Transit. The CN-WD
shall expressly specify the:

( a. Intentlon to treat such ltems as changes In the Work;
' b. scope of the changes In the Work; and
c., basls under which changes to the Total Contract Price andlor

Contract Time wiil be determined.

3. When the Contractor recelves a CN-WD, the Contractor shall promptly
proceed with the Work as Indicated in the CN-WD. The Contractor shall
carry on the Work and adhere to the schedule. No work shall be delayed
or postponed pendling resolution of any dispute or disagresment except
as Sound Transit and the Contractor may otherwise agree In writing.

4, Untll such time as resolfution of an equitable adjustment Is reached, the
Contractor shall maintain Its records -in accordance with Article 8,09,
Payment on Time and Materlal Basls. The CN-WD shali become the
basls for a CO when the amount of the adjustment to the Total Contract
Price and/or Contract Time can be determined. The lssuance of a CN-
WD Is sufficient authorlty for a CO, within the limits of the estimated value
of the CN-WD,

5, The CN-WD shall contain @ Not to Exceed (NTE) amount, The
Contractor shall not involce Sound Translt for any amount In excess of
the NTE amount, The Contractor Is requlred to nofify Sound Transit at
the point at which eighty percent (80%) of the NTE amount has been
expended, and provide an estimate of the cost to complete the changed
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N

Work, {f Sound Transit agrees that costs In excess of the NTE amount
are justifled, Sound Translt may lssue a revised CN-WD Increasing the
NTE amount or negotiate a lump sum amount for the changed Work.

C. Contractor's Cost and Schedule Proposal - If directed by Sound Transit in the
Change Notice, the Contractor shall submit a Contractor's Cost and Schedule
Proposa to Sound Translt within fiftesn (18) days after reoelpt of the Change
Notice, The Cost and Schedule Proposal shall detall price and scheduling
Information, showing all of the Impacte on the Contract Prics, Construction
Schedule and/or Small Busliness Participation of the changes Identifled In the
Change Notice. If any prices or other aspscts are cendltional, such as orders
belng made by a oertaln date or the occurrence of a partloular event at a
specified time, the Contractor shall Identlfy these conditions In its Cost and
Schedule Proposal. The cost breakdown shall have separate estimates of the
costs of added Work and any deleted Work and shall be prepared In the manner
set forth In Article 8.09, Payment on Time and Materlal Basis, and shall be
presented in a mannar such that all phases of work can be easlly Identifled. The
Contractor shall submit detailed cost breakdowns as described above for any
Subcontrastor proposed to perform Work under the change, The Proposal shall
include a Certificate of Current Cost or Pricing Data If required by Sound Translt.
The Contractor shall also provide detail and scheduling analysls about the effect
of the changed work on the Contract Time for completlon,

4.04 GHANGE ORDER

A The Change Order shail expressly state that It s Sound Translt's Intention to treat

the ltems described therein as changes In the Work; Identify scheduling
requirements, time extenslons, prices, and all costs of any nature arising out of
the change and shall be accompanled by a Certiflcate of Current Cost or Pricing
Data, if required by Sound Transit; and shall contain a statement that the
ad|ustment to the Total Contract Prlce, If any, Includes all amounts to which the
Contractor {s entitled as a result of the events glving rise to the Change Order.
The exacutlon of a Change Order by both partles shall be deemed to be an
agreement to all costs and time of performance related to the change. There wili
be nc reservation of rights by alther party on a bllateral Change Order.

B. For all Change Orders greater than or squal to two hundred thousand dollars
($200,000), a certificate of Conflict of Interest must be submitted by the
Contractor,

C. Bllateral Change Order; Sound Translt will Issus a Change Order as soon as

practical following agreement with Contractor's Cost and Schedule Proposal, If
Sound Translt deoldes to proceed with the changed work. If Contractor agreas
with the terms and conditions of a Change Order, Contractor shall slgn the
Change Order and return It to the Resldent Englneer for executlon by Sound
Translt,

D. Unllateral Change Order: In the event that the Contractor and Sound Transit are
unable to agree on the terms and condltions, the emount of any change or
adjustment to be made to the Total Contract Price or Contract Tims, Sound
Transit may execute a unilateral Change Order, in which case the Contractor
may flle a clalm In accordanoe with the requirements of Article 10, Delays and
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Clalms. If the Contractor falls to follow the claim procadurss in Artlcle 10, the
Contractor shall not be entitled to any claim for additional compensation or
schedule extenslon arsing out of or relating to the Change Order than that
specified In the Change Order.

E. When a Change Order has been executed by Sound Transit, the Contractor shall
promptly proceed with the Work as Indicated in the Change Order. The
Contractor shall carry on the Work and adhere to the schedule during all disputes
or disagreements with Sound Translt, No work shall be delayed or postponed
pending resolution of any dispute or disagreement, except as Sound Transit and
Contractor may otherwise agree In writing.

F. Speclal Rules When Pricing Change Orders

1, In accordance with the requirements of the Labor Compliance Manual,
the Contractor and its Subcontractors are required to contribute five cents
($0.08) per hour for each hour of contract labor (those subject to
prevalling wages requirements) of the Contractor to a Pre-apprentice
Training Program Fund, Accordingly, the Contractor shall incorporate Into
each Change Order an amount equal to five cents ($0.08) per hour for
each hour of contract labor,

2 Premium Increase(s)decrease(s) for Performance and Payment Bonds:

a. Premlum Increase(s) / decrease(s) for Performance and Payment
Bonds will not be pald as a part of Change Order payments, but
wll be paid / deducted as a lump sum In the flnal payment.
Verification of Increased / decreased payment, from the surety,
must be provided,

b. If the surety should require an Immediate payment for the
Increased Bond(s) value as a result of a large Change Order, the
Contractor must supply evidence of the payment made and a copy
of the surety's request for early payment.

4.05 REVIEW OF ESCROWED BID DOCUMENTS

In the event that & change Is unresolved by mutual negotlation, Sound Translt and the
Contractor may mutually agree to review the escrowed bid documentatlon to verlfy the
faimess and reasonableness of any proposed adjustment In the Contract Price or
Contract Time., The review of escrowed bid documentstion shall be by mutual
agreement or by direction of a medlator or Dispute Review Board, If used,

4.08 SCHEDULE EXTENSIONS

If the Contractor Is delayed in completlon of the Work by reason of changes made under
this Article, or by Sound Translt-controlled delays as speclfled In Article 10, Delays and
Clalms, and If Sound Translt agrees with the Contractor that a schedule extension is
warranted, a Change Order wlll be furnished to the Contractor within a reasonable
period of time specifying the number of days of time allowed. The Contractor shall have
the responsibillty of demonstrating the scheduling Impact of changes and delays In order
to Justify any schedule extensions,
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4.07 CONSTRUCTIVE CHANGE ORDER

Except as hereln expressly stated, no order, statement, or conduct of Sound Translt
unless provided In writing shall be treated as a change under the Contract or entitle the
Contractor to an adjustment under the Contract, If the Contractor considers that an
action or a direction by the Resldent Engineer or Sound Transit deviates from the
Contract requirements or may entltle the Contractor to extra compensation or a time
extension, the Contractor shall submlt a Request for Change as provided above, The
Contractor shall hot proceed with the Work until appropriate directions are recalved from
Sound Transit.

4,08 EXCLUSIVE REMEDIES

The procedures specified hereln and In Article 10, Delays and Clalms, of these General
Provislons are tha Contractor's exclusive remedy for actual or constructive chanhges or
delays by Sound Transit, No course of conduct or dealings between the parties, no
express or implied acceptance of change or alterations to the Work, and no claim that
Sound Transit has been unjustly ehriched by an alteration or Change to the work, shall
be the basis of any other claim for an Increase In Contract Price or extenslon in the
Contract Time for completion of the Work,

4,09 CHANGES IN QUANTITIES

A, This Sectlon applies to unit price items on the Contract Price Schedule with an
estimated quantity of four (4) or more and the measured quantities required to
complete the Work,

B. increases in Quantities of More than 25 percent,

1 Should the actual total quantity of a Contract ltem of work shown on the
Bldding Schedule exceed the estimated quantity shown on the Bidding
Schedule. by more than 25 percent, the Work In excess of 125 percent of
such estimated quantity and not covered by an executed Change Order
specifylng the compensation to be paid, wlll be pald for by adjusting the
Contract unit price as hereinafter provided or at the option of the Reslident
Englneer, payment for the Work Involved In such excess will be made on
a time and materlal basls as provided in Section 9.09, Payment on Time
and Materlal Basis. ’

a, The adjustment of the Contract unlt prlce for such excess
quantities will be the difference between the Confract unit price
and the actual unit cost to parform the work, as determined In this
‘Section. If the costs applicable to such ltem of Work Include fixed
costs, such flxed costs will be deemed to have been recovered by
the Contractor by the payments made for 125 percent of the
estimated quantlty shown on the Blddihg Schedule for such ltem,
and in computing the actual unit cost; such fixed costs will be
excluded. Subject to the above provisions, such actual unit cost
will be determined by the Resident Engineer in the same manner
as If the Work were to be pald for on time-and-materials bas|s as
provided In Sectlon 9.09, Payment on Tlme and Materlal Basls, or
such adjustment as agreed to by the Contractor and the Resident
Engineer.
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e b. When the total compensation payable for the number of units of

' an ltem of Work performed In excess of 125 percent of the
estimated Quantities Is less than $5,000 at the applioable Contract
unit price, the Resldent Englneer reserves the right to make no
adjustment In sald unit price.

C. Decreases of More Than 25 percent.

1. Should the total pay quantity of any item of Work required under the
Contract be less than 75 percent of the estimated quantity thereof, an
adjustment In compensation pursuant to this Section will not be made
unless the Contractor so requests In writing. If the Contractor so
requests, the quantlty of sald tem performed, unless covered by an
executed Change Order specifying the compensation payable therefors,
will be pald for by adjusting the contract unit price, or at the option of the
Reslident Engineer, payment for the quantity of the Work of such item
performed will be made on time and materials basls as provided In
Section 9.09, Payment on Time and Materlal Basls,

2, Adjustment of the Contract unit price for such decreased quantities will be
the difference hetween the Contract unit price and the actual unit cost,
which will be determined as herelnafter provided, of the total pay quantity
of the item, Including fixed costs. Such actual unit cost wiil be determined
by the Reslident Englneer In the same manner as If the Work were to be
pald for as provided In Section 8,08, Payment on Time and Material
Basls, or such adjustment will be as agreed to by the Contractor and the
Resldent Engineer.

3. No compensation shall be made In any case for loss of anticlpatory
profits,
D. If the Contractor disagress with an equitable adjustment determination by the

Resldent Englneer, the Contractor shall strictly follow all procedures in
accordance with Arficle 10, Delays and Claims. Fallure to do so shall constitute
the Contractor's acceptance of determinations by the Resident Englneer. When
ordered by the Resldent Englneer, the Contractor shall proceed with the Work
pending determination of the adjustment In costs or time, -as applicable.

E, When Sound Translt has entered an amount for any bid item, whether unit or
otherwlse, solsly for the purpose of providing a common bid for all bidders, this
Sectlon 4.09, Changes in Quantitles, shall not apply. Any Impact due to an
Increase or decrease In the amount provided for the purpose of obtalning a
common bld shall be the sole risk of the Contractor.

4.10 ELIMINATED WORK

A, Sound Transll may, by written order to the Contractor, omit work, equipment
and/or materlal to be provided under this Contract, and the value of the omitted
work, equipment and/or materlal will be deducted from the Caontract Price. The
deducted value will be based upon the applicable unit price or lump sum, or if
thers Is no such price, the deducted value will be a lump sum agreed upon In
writing by the Contracior and Sound Translt based on the Schedule of Values
and other cost Information submliited by the Contractor or obtalned otherwlise by
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Sound Transit, In the event that no agreement can be reached on a lump sum
basls, Sound Transit shall be entitled to a deduction based on the value as If the
work were to be pald for on a Time and Materlal basis as provided In Section
9,09, Payment on Time and Materlal Basls.

B. Should any Contract ltem of the Work be ellminated In its entirety, in the absence
of an executed Change Order covering such elimination, payment will be made
to the Contractor for actual costs Incurred In connection with such ellminated
Contract Item If Incurred prior to the date of notification in wrlting by the Resident
Engineer of such elimlnation,

C. If acceptable material Is ordered by tha Contractor for the eliminated work prior to
the date of notification of such elimination by the Resident Engineer, and if orders
for such materlal cannot be canceled, it wlll be pald for by Sound Transit at the
actual cost to the Contractor, In such case, the materlal pald for shall become
the property of Sound Translt and the actual cost of any further handling will be
paid for by Sound Translt. If the materlal Is returneble to the vendor and If the
Resldent Englneer so directs, the materlal shall be returned and the Contractor
wlil be pald for the actual cost of charges made by the vendor for returning the
materlal, The actual cost of handling returned material will be pald for by Sound

Transit.
41 DIFFERING SITE CONDITIONS
A The Contractor shall Immediately upon discovery, and before the condltions are

further disturbed, notify the Resldent Engineer, in writing of:

1. Subsurface or latent physlcal conditions at the Slte which differ materlally
from tha conditions ind!cated In the Contract Dooutments;

2. Unknown physlcal condltions at the site, of an unusual nature, whioh
differ materially from the conditions ordinarlly encountered and generally
recognlzed as inherent In the Work of the character provided for in the
Contract.

The Resldent Engineer will promptly Investigate the conditions.

C. Unless otherwise agreed upon In writing by Sound Translt, within fourteen days
of the Conftractor's Inltial written notification of the Differing Site Condition to
Sound Transit, the Contractor shall provide:

1. A detailed description of the Differing Site Condition;

2. A reasonable estimate of the price and time Impacts such Differing Slte
Condition shali cause to the Contract; and

3. Substantlve, contractual, and technlcal basls supporting the existence of
the Differing Slte Condition and Its Impacts.

D. Within 14 days from recelpt of the Contractor's detalled description of impacts,
Sound Translt shall either:

1. lssue @ Change Notice (CN) or & Change Order (CO);
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2, Make a written determination that the event or condition does not justify
any changes to the Contract,

3. Request additional information, or

4, Respond to the Contractor and Indicate when a determination willl be

made, If it cannot be made within the above stated 14 days.

E. If Sound Transit finds that conditions are materially dlfferent and cause s material
increase or decrease In the Contractor's cost of, or the time required for,
performance of any part of the Work under thls Contract, the Resldent Englneer
will make an equitable adjustment In the cost or the time required for the
performance of the Work, as provided in Paragraph G below,

F. No request by the Contractor for an equitable adjustment to the Contract for a
Differing Slte Condition shall be allowed unless the Contractor has given the
required written notice,

a. Cost and time adjustments for a differing site condition accepted as a ¢change by
the Resident Engineer shall be resolved In accordance with this Ardicle and
Article 10, axcept to the extent that an equitable adjustment for any condition
otherwlse within the scope of this Saction has been addressed by unit price or
Provisional ltem, which shall control if provided. All other provisions and
requirements of thls Section shall apply to such conditions, Including without
imitation, notificatlon obligations and !nvesﬂgatlon requirements with respect to
any such conditions,

H. After providing Notice to Sound Transit and upon recelving direction from the
Resldent Engineer, the Contractor shall be required to continue with performance
of all work pending resolutlon of the Differing Site Condltlon and maintaln its
progress with the Work,

i If the Contractor does not agree with Sound Transit's determination that the

event or condition does not Justify any c¢hange to the Contract, the Contractor
rust flle a Claim In accordance with Article 10, Delays and Clalms, or such right
to any ad|ustment In Contract Price and/or Contract Time shall be waived.

4.12 VALUE ENGINEERING CHANGE PROPOSALS (VECPS)

A, Sound Transit encourages the Contractor to submit Value Engineering Change
Proposels (VECPs) In order to avall Sound Transit of potentlal cost or time
savings or increased safety durlng construction. The Contractor and Sound
Transit wlll share any savings in accordanoce with this Sectlon, VECPs may be
submltted at any time after Notlce to Proceed.

B. The Contractor shall submit VECPs directly to the Resident Engineer. As a
minimum, the following information shall be submitied by the Contractor with

each VECP:
1. Description of the exlsting Contract requirements that are involved In the
propossd change;
2. Dascription of the proposed change;
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3. Discussion of differences belween exlsting requirements and the
proposed change, together with advantages and disadvantages;

4, temlzation of the Contract requirements that shall be changed If the
VECP ls acoepted (e.g., drawing numbers and spedification);

5, Justification for changes In functioh or characteristics of each affected
item, and effect of the change on performance -of the end item;

8. Effect of proposed change oh life-cycle costs, including operation,
malntenance, replacement costs, and life expectancy;

7. Date or time by which a Change Order adopting the VECP shall be
lssued Inh order to obtain the maximum cost reduction, noting any effect
on coniract completlon time or dellvery schedule; and

8. Cost estimate for existing Contract requirements correlated to the
Contractor's unit price of lump sum breakdown and the proposed
changes In those requlirements, .

9. Costs of development and Implementation by the Contractor shall be
provided,

10, Addltional cosis to Sound Translt (e.9., costs of testing, redesign, and
effect on other contracts) shall also be estimated,

C. Sound Transit retains the right to reJect a VECP without review, without recourse
by the Contractor If a simllar change s already under review; or If In Sound
Translt's sole oplnion, the potentlal savings are unlikely to Justify the cost of the
review; or If the proposed changs is otherwlse unacceptable to Sound Transit.

D. Sound Transit shall expeditiously process VECPs accepted for review but shall
not be liable for any delay In acling upon any VECP submitted pursuant to this
Section. Sound Transit may accept, In whole or in part, by Change Order, any
VECP submitted pursuant to this Sectlon. Untll an order to proceed is Issued on
a VECP, the Contractor shall remaln obligated to perform in accordance with this
Contract, Change Orders made pursuant to thls Section will so state, Sound
Transit's declsions as to acceptance or rejection of any VECP shall be at Sound
Translit's sole discretion and shall be final and not subject to review by a dispute
resolution process of otherwise.

E. If & VECP submitted by the Contractor pursuant to this Sectlon |s accepted, the
Contract Amount shall be reduced by an amount equal to fifty percent of the
Estimated Net Savings (ENS) to the Contractor plus fifty percent of Sound
Translt's Review Costs (STRC) (or the reduction = 0.5ENS + 0.6STRC). The
Estimated Net Savings shafl be caiculated by subtracting the Contractor's Costs
from the Contractor's Estimated Gross Savings, For the purposes of this
Sectlon, the Contractor's Costs are deflned as the reasonable costs Incurred by
the Contractor In preparing the VECP and making the change, such as
cancellation or restocking charges; and the Contractor's Estimated Gross
Savings are defined as the difference between the cost of performing the Work
acoording to the exlisling requirement and the cost {o perform the Work according
to the proposed change. The Contractor's profit shall not be consldered part of
the cost and shall not be reduced by application of the VECP.
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F, The Contractor shall Include appropriate valus enginesring incentive provisions
In all subcontracts of $100,000.00 or greater, and may Include those provislons In
any subcontract. In determining Estimated Net Savings for cost reduction
proposals that Involve a Subcontractor, only actual costs to the Contractor and
Subcontractor, as dsaflined In Paragraph E. above, will be allowed as Contractor
Costs. Incentlve payments made to the Subcontractor by the Centractor In
connection with the cost reduction proposal will not be allowad In determining Net
Savings.

G. Sound Translt is subject to public disclosure of records In accordance with
Washington State Law, Materlal and Information, which may be submlited as
part of any VECP, will be subject to such public disclosure pursuant to State law,

H. The compensation provisions of this Section shall constitute the Contractor's
excluslve and complete compensation for Sound Translt's use of the VECP, and
the Contractor shall have no right to additional compansation for future or
additlonal uses of the VECP, Sound Translt shall have an absolute and
unrestricted right to use the concepts, Ideas, methods, materials, and any other
sallent feature of a VECPR, for any purpose other than on the Contract or
gohtracts for which If was submlitted.

I, Sound Transit's determination of the value of the Estimated Net Savings s final.

ARTICLE 5 MATERIALS AND EQUIPMENT
5.01 GENERAL

A, The Contractor shall furnish all materlals, Including without limitations, equipment
and completely or partlally assembled ftems, required te complete the Work,
except materlals that are designated In the Contract Documents to be furnished
by Sound Translt.

B. Materlal and equipment furnished and installed for this Work shall be new and of
a quallty equal to or better than that specified.

C. Sound Translt's acceptance of materials on the basls of compliance
documentation, Inspection or testing shall not relleve the Contractor of its
obligation for conformance with the Contract,

D. Manufacturers' warrantles, instruction sheets, and parts lists, which are to be
furnished with certain materlals, shall be dellvered to the Resldent Engineet
bafore Acceptance,

E. The materials and equipment provided and work performed by the Contractor

shall strictly conform to the requirements contained In the Contract Documents.
The burden of proof that the complated Work conforms to the Contract
Documents shall be on the Contractor,

5,02 MATERIALS CERTIFICATIONS

A. All materlals axcept materlals spesclfiead by brand nams or mark or manufacturer,
furnished for use or Incorporation In the Work, shall be covered by quality
certifications, test results or other documentation as required by the Contract to
establish compliance of the products with Contract requirements. Unless specific
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H. The Contractor shall malntain its records In such a manner as to provide a clear
distinction between the direct costs of Work pald for or required to be paid for on
a Time and Matertal basls and the costs of other operations,

ARTICLE 10 DELAYS AND CLAIMS

10,01 CLAIMS
A, Notice of Intent to Clalm
1. In order to recelve any recovery or rellef under or in connection with the

Contract, the Contractor must submit a written Notice of Intent to Claim to
Sound Translt through the Resldent Englneer In accordance with the
provisions of this Article, Fallure to comply wlth these requirements shall
constitute a walver by the Centractor on any right, equitable or otherwise,
to bring any such clalm against Sound Translt,

2, The written Notlcs of intent to Claim shall set forth:
a. reasons for which the Conftractor belleves additlonal
compensation will or may be dus;
b. nature-of the ocosts Involved;
C the Contractor's plan for mitigating such costs; and
d. the Contractor's best estimate of the amount of the potentlal claim,

3, The Notlce shall be submitted within ten (10) days after the event or
occurrence glving rise to the potentlal claim, or the denial of @ Request for
Change or the igsuance of a unliateral Change Order by Sound Translt,
However, If the event or ocourrence is clalmed to be an act or omisslon of
Sound Transll, a Notlce of Intent to Claim shall be glven by the Contraclor
within ten (10) days afler the Contractor discovers the act or omisslon and
prior to the time for performance of that portion of the Work to which such
alleged -act or omission relates. .

4. The notice requirements of this Article are in addition to any other notice
requirements set forth In the Contract,
B. Clalms
1.

submit such further Information and detalls as may be requtred to
determine the facts and contentions invelved In sald clalm. The
Contractor shall give Sound Translit access to lts books, records,
and other materlals relating to the Work, and shall cause lis
Subcontractors to do the same, so that Sound Transit can
[nvestigate sald claims, The Contractor shall provide Sound
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e Translt, on request, with coples of all such books, recotds, and
other material determined to be pertinent to the claim,

b. Fallure to submit sufficient detall to permlt Sound Transit to
conduct a review of the clalm will result In rejectlon of the clatm,

¢, Each clalm the Contractor submits for an adjustment that Is
related to a delay for any cause shall be accompanied by:

(1)  arevised construction schadule reflecting the effects of the
delay; and

{2)  proposals to minimize these effeots.

d. If the Contractor falls to submilt any claim Ih writing in the {ime and
manner speclfied hereln, it shall walve any rellef that might
otherwlse be due with respect to such clalm, Depending upon the
grounds for the relief and the nature of the rellef sought, additional
Information andlor conditions of submlttal may be spedifled
elsewhere in this Contract,

. The Contractor shall continue to work during the Dispute
Resolution process In a diligent and timely manner as directed by
Sound Translt, and shall be governed by ali applicable provislons
of the Contract,

f. At all times during the course of the confiict or dispute resolution,
, the Contractor egress to continue to perform the Work with due
( diligence, unless a Stop Work Order has been lssued by Sound
Transit, In the event the disputed matter Impedes continulng
performance, the Contractor shall Inform Sound Transit in writing
of the impediment and seek directlon as to how to proceed. If the
Contractor falls to provide such notlce to Sound Translt, It shall be
assumed that the Contractor ls proceeding with performance of
the Contract.

g. The Contractor shall maintaln cost records of all Work that ls the
basis of any claim [n the same manner as |s required for time-and-
materfals work In Article 9.09, Payment on Time and Materlal
Basls,

h. Both partles have a duty to take all reasonable steps necessary to
mitigate losses resulting from the dispute whether those losses
are thelr own or another party's losses, unless such mitigation
would require the party fo refinquish thelir position In the dlspute,

2, Submittal and Processing of Claims

a. The Contractor shall submit Its claim in wrlting to the Resident
Engineer. Sound Translt shall respond within sixty (80) days after
recelpt of the cleim. Sound Translt may request In wrlting, within
thirty (30) days of receipt of the claim, that the Contractor provide
any additlonal documentation that may be required to support the
Contractor's claim or documentation that may relate to defenses
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or clalms Sound Translt may have aganst the Contractor, Sound
Translt shall respond In writing to the Contractor's claim Including
any additional documentatlon as requested by Sound Transit,
within either thirty (30) days of receipt of sald additional
documentation, If the Contractor responds during the Initlal sixty
(60) day period, or within a period no longar than that taken by the
Contractor In producing the additional documentation, whichever
is greater. In no event shall the extension of the response time
resulting from Sound Transit's request for additlonal
documentation and the Contraoter's response time be deemed to
waive any statutory limits or rights to Sound Transit.

b, If the claim ls found to have merit, the settlement will be
negotlated in compllance with Ariicle 4, Changes and Change
Order Process,

‘i 0 '8‘“
a Dfsputes Review Board (DRB) mediation or other means as
may bhe agreed upon between the parties for settling a dispute,

d. If the Dispute Resolution process finds the clalm to have merit and
If both accept the finding, Sound Translt and the Contractor will
negotiate the terms and value of a Change Order In a¢cordance
with Article 4, Changes and Change Order Process.

3. In no event shall any clalms be made after Final Payment is made, except
for those clalms that are expressly reserved in wrlting as provided In
Article 9.08B. Fallure by the Contractor to submit clalms In a timely
manner shall result In a walver by the Contractor as to such claims,
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10.02 DELAYS

A, Liquldated Damages

1, For each and every day that any portion of the Work remains Incompiete
after a deslghated Contract Milestone, Including Intermedlate or final
complation dates, as specified In the Special Provislons, damage will be
sustalned by Sound Translt, These damages may lnolude. but are not
necessarily limited to the following:

a, Delays In completlon and operatlon of the transit system;

b, increased costs of Confract administration, engineering,
inspection, and other Sound Transit functions refated to the deslign
and construction of the Project;
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c. Costs resulting from delays to Intetfacing Contraotors; and
d. Costs relating from Impacts to businesses glong the allgnment.

2, Because of the difficulty In computing the actual materlal loss and
damages to Sound Transit, it Is determined In advance and agreed by the
partles hereto that the Contractor will pay Sound Translt the amount(s)
get forth In the Spaclal Provislons for each day of delay as representing a
reascnable forecast of the actual damages that Sound Transit will suffer
by the fallure of the Contractor to complete such Work, or portion thersof,
within sald time(s). The execution of thls Contract shall constitute
aoknowledgement by the Contractor that it has ascertained and agreed
that Sound Transit will actually suffer damages In the amount hereln fixed
for each and every day durlng which the completlon of the Work or
portlons thereof Is avoldably delayed beyond the specified time(s).

3. Sound Translt may deduct assessed liquidated damages from any
monles due or that may become due the Contractor under the Contract.
If suoh deducted monles are Insufficlent to recover the liquidated
damages owing, the Contractor or the Contractor's surety or suretles shall
pay to Sound Transit any deflclency within 30 days after completion of the
Work, A

4, Where [lquidated demages for contractor-caused delays are applicable,
Sound Transit shall not seek actual damages for delay; however, to the
extent liquldated damages are not applicable, Sound Translt reserves all
other rights and remedies provided by law or under this Contract,

B. Extension of Time for Certaln Delays

1. Notice of Delay or Potentlal Delay. Immedlately, but in any event no
more than flve {5) days, after the Contractor foresees or should foresee a
delay or a potential delay In the prosecution of the Work or upon the
oceurrence of a delay or potentlal delay that the Contractor regards as
unavoldable, the Contractor shall notify Sound Transit of such delay or
potentlal delay, Within flve {(6) days of such notice the Contractor shall
provide in writing the probabllity or the occurrence of such dslay, the
extent of the delay, the specific impacts and effects of the delay on critical
path actlvities and the Construction Scheduls, and its possible cause. At
a minimum the written notice shal} include:

8. The facts underlylng the polential delay;

b, The nature of the any addltional costs which may be caused by
the potential delay;

c, The nature of any additional time which may be needed,;

d. Contractor's pian for mitlgating such costs and delay; and

e. An estlmate of the cost Impacts due to the delay or the potential

delay and an estimate of the time extensloh required for
mitigation, along with all substantiating facts and supporting data.
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2, The Contractor shall take immediate steps to prevent, if posslble, the
occurrence or continuanoe of the delay. |If thls cannot be done, the
Contractor and Sound Transht will determine how long the delay will
continue and to what extent the prosecution and completion of the Work
are being or Wil be delayed thereby. Sound Transit will also determine
whether the delay Is to be consldered avoldable or unavoldable and notify
the Contractor of Sound Transit's determination.

3. The Centractor agrees that no claim shalt be made for delays for which
timely writtan notlce, as specified above, Is not made to Sound Transit,

C. Avoldable Delays

1. Avoldable delays In the prosecutlon of the Work shalt Include delays that
could have been avolded by the éxercise of due care, prudence,
coordinatlon, foresight and diligence on the part of the Contractor, its
Subcontractors, or its Suppllers at any tier, Examples of avoldable delays
include, but are not limited to:

a. Delays that may In themseives be unavoldable but do not
necessarily prevent or delay the prosecution of patts of the Work
or the completion of the Work within the Contract Time (e.g., fit
within the Float time shown on the Construction Scheduls(s).)

b. Time associated with the reasonable activities of Sound Transit,
third party stakeholders or other contractors employed by Sound
Translt that do not necessarily prevent the completion of the
Contract within the Contract Time.

G Delays that may In themselves be unavoldable, but which do not
affect any Critical Path actlvity on the accepted Construction
Schedule(s),

d. Strikes, nomal weather coenditions, mechanical breakdown,

equlpment falfure, and acts of negligence by the Contractor's
forces, Including Subcontractors and Suppliers.

e, Delays in the prosecution of the Work due to:

(1)  The Contractor's failure to provide sufficient resourcess,
Including, but not Imited to; personnel, equipment,
matertal, or plant;

(2)  The Contractor's fallure to submit required work products
in a timely manner;

(8)  The Contractor's fallure to procura and/or dellver materials
and/or equipment In a imely manner.

2. If requested by the Contractor, Sound Translt may grant an extenslon of
fime for the avoldable delay, If Sound Translt determines that an
extension Is In Sound Transit's best interest. Time extensions shall be
lssued through a Change Order,
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D. Unavoldable Delay

1. An unavoldable delay means

Examples of Unavoldable Delays Include,
a Acts of God,
b. Fre,
c War,
d. Riot,

but are not limited to:

8, Unusually Severs We )
o ather, Unusy

-\(x:?t?;g zg;?axv ;ﬂzyﬂzgo)Seatﬁs anld Tacoma metropolitan area

‘ years. Impacts of on-going weath
conditions shall be updated weekly by t ontrator oy
provided to Sound Transit. To precIlJ}lde tyhe tﬁ?m&ﬁ:?é;af? ';ac?unaci
measurement the parties hersto agree that weather data at the
Site shall be expressly deemed to be the same as that measured
at the Seattle-Tacoma International Airport by the Environmental
Data and Information Service of the Natlonal Qoeanic and
Atmospheric Administration ("NOAA") of the U.S. Department of
Commerce,

f, Epldemic,

3. Extension of Time: For delays that the Contractor has given notice
pursuant to this Section, and considers to be unavoldable, the Contractor
shall submit to Sound Transit complete written Information demonstrating
the effect of the delay on the critical path on the accepted Construction
Schedule, The submission shall be made within ten (10) days after the
end of the ocourrence that is dlalmed to be responsible for the
unavoidable delay. Sound Transit will review the Contractor's submission
and determine the number of days of unavoidable delay and the effect of
such unavoldable delay on such critical path, Sound Translt may grant
an extenslon of time to the extent that unavoidable delays necessarlly
affect the critical path In the Construction Schedule(s). During such
axtension of time, liquidated damages will not be charged to the
Contractor. It Is understood and agreed by the Contractor and Sound
Transit that time extenslons due to unavoldable delays necessarlly
involve critlcal path operations that would prevent completlon of the Work,
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ot portion theraof, within the Contract Time. Time extensions shall be
lssued via a Change Order,

E. Concurrent Delay

If Sound Transit determines that there are delays to the project as a result of
concurrent delays for which both the Contractor and Sound Transit are
contributors, Sound Transit may grant a time extension., However, no
compensation will be due fo the Contractor for this time extenslon due to the
concurrent nature of delays,

& 8hortage of Materlals

No extension of time wlilt be granted for & delay caused by a shortage of
materials (except Sound Transit-furnished materlals), unless the Contractor
furnlshes to the Resident Engineer documentary proof that the Contractor has
diligently made every effort to obtaln such materlals from all known sources
within reasonable reach of the Work .and further proof in the form of critical-path-
analysls data as required in Section 10.01, Clalms, that the Inabllity to obtaln
such materlals when originally planned did In fact cause a delay In final
completion of tha entire Work which could not be compensated for by revising
the sequence of the Contracter's operations. Only the physical shortage of
materlal will be consldered undar thess provislons as a causs for extension of
time; and no conslderation will be glven to any claim that matetlal could not be
obtalned at a reasonable, practical, or economical cost or price, unless It is
shown to the satlsfaction of the Resident Engineer that such material could have
pasn obtalned only at exorbitant prices entirely out of (ine with current rates,
taking into account quantities Involved and the usual practices in obtaining such
quantitles,

G, Compensaticn for Certain Delays

To the extent that the Contractor proves (a) that the Contractor has been delayed
In compietion of the Work by reason of changes made by Sound Translt under
these General Provislons, or a Stop Work Order, or by any other action -or
omisslon of Sound Transit; (b) that the Contractor was not concurrently
responsible for the delay; (c) that the Contractor has suffered actual losses as a
result of the delay; (d) that but for Sound Transit's actions, the Contractor could
hot have suffered such actual losses; (e) that the Contractor could not have
mitigated such actual losses despite taking all precautionary and remedial
gctions; and (f) that the delay was not within the contemplation of tha Contract;
then Sound Translt shall pay o the Contractor as full compensation for any such
delay, and for any actual and real disruption which may have been assoclated
with any such delay which the Contractor can dearly quantify and calculats, the
amount of the actual loss as computed In accordance with the Contract
Documents, provided that the Contractor shall strictly comply with the notice and
other claims procedures set forth in Section 10,01, Clalms. Unless the
Contractor satisfles the provisions of this Section, the Contractor's sole remedy
for Sound Transit-caused delay shall be an extensfon of time under Paragraph
10.02B, Extenslon of Time for Certain Delays,
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ARTICLE 11 DISPUTE RESOLUTION
11.04 PURPOSE OF DISPUTE RESOLUTION

The purpose of this Dispute Resolution Section Is to provide a structured approach for
the partles to resolve disputes falrly at the lowest level possible without Ihcurring
significant administrative costs, it Is agreed by the parties that the parties shall enter into
the dispute resolutlon process In good falth and that use of the dispute resolution
processes for purposes other than resolving a legltimate dispute (s.g. as a delay tactic)
shall be evidence of had falth in the performance of this Gontract,

11.02 CONTINUATION OF WORK WHILE DISPUTE RESOLVED

At all times durlng the course of the conflict or dispute resolution, the Contractor agrees
to continue to perform the Work with due dillgence, unless a -Stop Work Order has been
lssued by Sound Transit, In the event the disputed matter impedes continuing
performance, the Contractor shall Inform Sound Transit In writing of the Impediment and
seek direction as to how to proceed. If the Centractor falls to provide such nofice fo
Sound Translt, it shall be assumed that the Contractor is proceeding with performeance of
the Contract,

11,03 PUTY TO MITIGATE

Both parties have a duty to take all reasonable steps necessary to mitigate losses
resulting from the dispute whether those losses are thalr own or another party's fosses,
unless such mitigation would require the party to rellnquish thelr posttion In the dispute.

11.04 PARTNERING
A. Preventing Conflict

1. The partles agree to use the princlples of Project Partnering:
collaboratlon and cooperation to identify and engage In measures to
prevent and resolve potentlal sources of conflict before they escalate into
disputes, claims, or legal actions. Such measures should extend to all
levels of the Work, Including lower-tlered Subcontractors, and may
include the following:;

a. Conducting a one-day workshop to "kick-off* the performancs of
the Work by introducing the concepts of Project Partneting and
holding follow-up workshops at least annually,

b. Developlng and implementing a Parthering Actlon Plan devoted to
developing and maintalning a collaborative atmosphere on ths
project at all levels,

c. Developlng and Implementing a Dispute Escalatlon Process,

d, Conducting faollitated, Executlve Partnering Sesslons among the
ssnlor managers of each party fo discuss [ssues related to
potential conflicts and to engage In collaboratlve problem solving.

e. Conducting training for all parties in teambuilding, collaborative
problem sclving and conflict resolution skills,
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f. Conducting evaluations of the Project's partnering efforts,
fncluding language from this Bection In contracts for
Subcontractors who bacome Involved in the performance of the
Work,

2, Sound Translt will provide the Partnering Facllitator and Facilities, Al
other costs assoclated with the Contractor's partlcipation in the partnering
program shall be Included in the Contraot Prlce.

B. Resolving Confllcts

1. Sound Transit and the Contractor agree to use thelr best efforts to resolve
disputes arlsing out of or related to thls Contract uslhg good falth
negotlations and the princlples of Project Parthering by developing and
implementing a Pispute Escalation Prooess that provides for the timely
resolution of disputes as close to the their polnt of orlgin as possible, itls
agreed that the foregoing will not negate any of the Contract requirements
for providing timely notlce and the timely submisslon of documents that
are required elsewhers In the Contract Documents.

mediation, a mediator shall be chosen that Is agreeable to all parties

Involved In the dispute and such agreement shell not be unreasonably
withheld. All statements made by partles Involved in the dispute to the
mediator shall remein confidential and shall not be dlsclosed by the
mediator in any litigation or other clalm proceedings. All parties hereby
agree to such terms and slgnature -of the Contract provides written
oonflirmation of these terms.

11.05 DISPUTES REVIEW BOARD

A, Disputes Review Board (DRB) may be established to assist in resolving claims
on the Project, Disputed clalms may be heard by the DRB only after the claims
process detailed In Section 10,01, Clalms, has been completely followed.

B, The provisions for establlshing a DRB, if a DRB Is to be utllized in this Contract,
will be provided In the Speclal Provislons In the Section entitled Disputes Review
Board Procedures, The Three Party Agreement to be used In establishing a
DRB Is also located In that section.

C. Where no approved DRB s currently establlshed or currently operating, the
parties wlil utflize thelr best efforts to negotiate resolutlon of claims In good falth
utillzing an Disputes Resolution process such as medlation, or other recognized
Disputes Resolution process for settling a dlispute, acceptable to the parties to
the Contract,

WS DHAYSTIANARMINSTRAVEEEIESRE

It Is the Intentlon of thls Article that differences between the partles arlsing under and by
virtus of the Contract shall be brought to the attention of Sound Transit at the earllast
possible time In order that such matters may be settied without a claim being filed, if
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possible, or other appropriate actlon promptly taken. The Contractor agrees to defer, In
the absence of spaclal written notice given by Sound Translt, the commencement of any
lagal action against Sound Translt on a matter required to he covered by wrltten Notice &
of Intent to Clalm pursuant to Paragraph 10.01A, Notice of intent to Clalm, untll all of the ¥,
administratlve and diepute resolution procasses have been exhausted. artF

ARTICLE 12 SUSPENSION AND TERMINATION
1201 STOP WORK ORDER

A. Sound Transit may at any time and for any reason within its sole discretion issue
a written order to the Contractor thereby suspending, delaylng, or interrupting all
or any part of the Work for a specified perlod of time.

B. In the event that It become necessary for Sound Translt to suspend all, or a part,
of the Work, Sound Transit will dellver a written Stop Work Order to the
Contractor, which shall describe the following:

1, ldentification of the work to be suspended;

2 The date and time upon which the Stop Work Order shall be effactive;
3. The period of time during which Work will be suspended, If known;
4

Diractions to be taken regarding subcontracts; and

IS

Other Instructions required to safeguard the Work and to prevent property
damage and personal Injury.

C. The Contractor shall comply immediately with any written order It receivas from
Sound Translt suspending the Work and teke all reasonable steps to minimize
costs allocable to the Work covered by the suspension durlng the period of Work
stoppage. The Contractor shall resume performance of the suspended Work
upon expiratlon of the nallce of suspension, or upon direction of Sound Transit,

D. Within the perlod speclfled by the Stop Work Order, or within any extenslon of
that perlod, Sound Transit may;

1. Terminate the werk covered by the Stop Work Order;
2, Cancel the Stop Work Order; or
3. Allow the perlod of the Stop Work Order to expire.

E. Costs Assoclated with a Stop Work Order

1. If a Stop Work Order Is canceled or the period of the Stop Work Order
expires, the Contractor shall resume work,

2. The Contractor may be allowed an Increase In the Total Contract Price or
an extenslon of time, or both directly attributable to any suspension,
provided that:

a. The Contractor submits a Request for Change In accordance with
the requirements of the Contract Documenits;
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APPENDIX 3

PCL CONSTRUCTION SERVICES, INC.
’ SUBCONTRACT

THE PROJECT
WHEREAS Contractor has entered into or will enter into a general construction contract ("The Prime Contract™) dated ________ with the Central
Transit ('q‘wnu").toﬁzmd\euimmmrhh.hbur mdsu\deumyfwtbemmof‘_c_dg!}_m

Puget Sound Reglonal Transit Anthocity
M("ﬂmhﬂ')bwdm ane South p pra) thington in accordance with various contract
mmmmmmmwmmmmmmww

(Architect/Enginect”).

WHEREAS Contractor desires to retain Subcontractor to fumish certain portions of the material, labor, and/or services for the Project.

NOW, THEREFORE, Contractor and Subcontractar agree as follows:

SECTION 1
SUBCONTRACT WORK

11 Subcantractor shall, as an independent contractor, provide and furnish all Iabor, materials, tools, supplies, equipment, services,

facilities, supervision and administration necessary for the proper snd compiete performunce snd aceeptance of the following portions of the work

(hﬂﬂnlﬁuthc'Submquk'ummwﬁallyddiudmtheUnlfmSpdd%dmmsm)fwhhﬂubmmlhm
other portions of the drawings, specifications and addenda as related thereto: Subenntract Work as specifies

1.2 Subcontractor ] is [] is not required to adopt and implement a mandatory drug and alcohal testing program in accordance with
Pa~'  oh 6.7 of the Uniform Special Conditions to Subcontract.

In consideration of Subcontractor's performance of this Subcontract and the Subcomtract Work, and st the times and subject to the terms and
conditions hereinafier set forth, Contractor shall pay to Subcontractor the total som of Qne r

Iwo and 007100, (5 L.093.332.00), hersinafter the "Subcontract Price.”
SECTION Il
SPECIAL CONDITIONS

The Uniform Special Conditions to Subcontract (Revised 01/99), mmmgmh!mmm wre incorporated in the Subcontract as
though fully set forth herein. Subooatractor hereby acknowledges receipt of the Uniform Special Conditions to Subcontract.

This Subcontract is acknowledged and executed as of the date set forth sbove.

Northwest Z PCL Construction Services, Inc._____

By. Wi % M
QGarth H. Hornland

w_ RSO

e Administration Manager

PLEASE RETURN:

Two coplas of the Subcoatract and Exhibit "A"™ (if any) duly sxecuted for execstion avd return by Contractor.
Execated Certification of Equal Exployment Opportunity, if appicable.
Certificate(s) of Insursues Compliance.
Execated Performance sad Pryment Bonds, a3 required.

Copyright 1999 PCL Enverprives. Inc
Reserved

All Rights
This Subcontract form ls the property of PCL Enterprises, Inc. and may not be vsed by any unrelnied comrpuny or person withowt ity written permission,
Subcontracter Flls Ascounting Jabsite Project Manager
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made in any proceeding authorived by the Prime Contract Subcontractor’s compensation on clsims described in Paragraph 12.4 shall be
Emited to the compensation actually paid to Contractor b coanection with those claims, and receipt of such payment by Contractor is a
condition precedent to Contractor’s obligstions hereunder.

126 Joinder of Subcontractor: Contractar may, in its sole discretion, join Subcontractor in any dispete resolution proceeding to
which Contractor is or becomes & party and which, in Coatracior’s sole judgment, relates to or affects Subcontvactor’s performance of the
Subcontract Wark, including: (2) auy dispute resolution procedure provided in the Prime Contract for disputes arising between
Contractor, Owner and/or others, including srbitration and submission to Architect or Engineer; (b) Btigation; () administrative -
proceedings; and () sy other dispute resolution proceeding applicable under the prevailing law, i so joined, Subcontracter shall
- participate at s gwn expense in sxid proceeding, shall be bound by its outcome, and shall disniss or abate any medistion, arbitration or
fitigation proceedings mstituted against Contractor .mder Paragraph 12.7.

127 Clsims between Contractor and Subcontractor:

12.7.1 H either party has claims aguinat the other which are not covered under Paragraphs 12.3 through 12.6, the claimagt
shall provide written notice of such claims o the other party within sixty (60) days after the claimant knew or should
have known of the facts giving rise to the claim, except 2 otherwise provided in Pxragruph 122, Prior to the
commencement of arbitration or litigation, each party agrees, upon the written request of the other party, to submit
the claims to a mediator and to negotiate in good faith in an attenspt to reach a settiement of the claima. Mediation
shall be governed by the Construction Industry Mediation Rules of the American Arbitration Association. Neither
mmmmmunmwwemmmummwummm

. Paragraph 12.6.

12.72 'With respect to the claims identified in Sabparagraph 12.7.1, if neither party requests mediation, or if mediation does
not resolve the dispute, Contractor may elect at any time to arbitrate or to litigate the dispute, and Subcontractor
hereby agrees to arbitrate if 50 elected by Contractor. Subcountractor agrees to dismiss or abate any proceeding
m&nhuhmﬂammww&nmmMyMAthmdwﬂn
Construction Industry Arbitration Rules of the American Arbitration Association, as supplemented by Subparagraphs
12.7.3 and 12.7.4 and by Paragraph 12.8 bereofl No arbitration or litigetion shall include by consolidation, joinder or in
any other magner, parties other than Ownes, Architect, Engineer, Contractor, Subcontractor and any other persons
substantially involved in a commoe question of fact or law, whose presence is required if complete reliefis to be
accorded. if srbitration is selected by Contractor, the award rendesed by the arbitrator(s) shall be final, snd judgment
may be entered upon i in accordance with applicable lsw in any court having jurisdiction thereaf.

12.73 Subcontractor agrees to réquire jts sureties and insurers o be bound by any arbiiration award against it

Notwithstanding any provisions of law or rule of arbitration to the contrary, sy party to an arbitration agreed to
herein may avail itself of the discovery procedures provided for in the Federal Rules of Civil Procedure.

12.74 Neither Subcomtractor nor Contractor shall commence or proceed with mediation, arbitration or Etigution aguipst the
other, nor assert a defense in any such proceeding, without having first determined that, to the best of ita knowledge,
information snd belief, formed after rexsonable inquiry, said claim or defense is well-grounded in fact and is warranted
by existing law ar 2 good fxith argument for the extension, modification or reversal of existing law, and it s not
interposed for amy improper purpose such as to harass or to cause unnecessary delxy or needless increase in the cost
of mediation, arbitration or litigstion. If either party violates this provision, the presiding court ar arbitration panel,
upon mation, shall tmpese upon the violating party sn appropriate sanction, which shall include an order to pay to the
other party the reasonable expenses incurred because of such violation, including the sward of reasonable attorneys’
fees, .

12.8 Genenl Provisions:

128.1 Subcontractor shall proceed with the Sabcontract Work and maintain its progress iu all respects during the pendency
of any claim, dispute, medintion, arbitration or litigation.

1282 If the elections afforded Contractor in Subpsragraphs 12.7.1 or 12.7.2 hereaf are not enforceable, then both parties
shall be bound to arbitrate the dispute in accordance with the requirements of Subparagraph 12.7.2,

1283 I Contractor has provided any bonds pursusat to 40 US.C. Section 270(a), et seq. (the “Miller Act™) or pursuant to
any state or local statutory or regulatory requirement, Subcontractor agrees to stay any action or claim against
Contractor and/or its sureties arising out of or relating to the Subcontract or the Subcontract Work pending the
complete and final resolution, including appropriate appeals, of all claims involving the Subcontract or the Sabcontract
Wark submitted pursuant to any of the dispute resolution procedures set forth in the Prime Contract or in Paragraphs
12.3 through 12.7 hereof. This provision in no way excuses or stays Subcontractor’s obligations to file any and ofl
notices or claims 1s required by stahiste, code, rule, regulation or bond.

1284 Should either party file a claim or demand arbitration to enforce aay of the provisions hereof, 10 protact its interests in
sy manner arising under the Subcontract, or to recover oo a surcty bond furnished by a party to the Subcontract, the
prevailing party shall be entitled to recover from the other party and its sureties all rezsonable attorneyy’ fees, costs,
charges, expert witness fees, and expenses incurred in said proceeding.

1285 Subcontractor waives its right to trial by jury in axy Gtigation to which it is or becomes a party under the provisions of
the Subcontract. Subcontractor agrees to Include this comdition in every subcontract and agreement for materials,
supplies, labor or equipment entered into by Subcontractor in regard to the Subcontract Work.

12.8.6 The validity, interpretation, and performance of the Subcontract shall be governed by the laws of the State in which
the Project ia located, and Subcontractor hereby submits to the juriadiction of that State. Any mediation, arbitration or
legal proceeding permitted hereinder shall be commenced and proceed in the county in which the Project is located,
unless the parties agree in writing to a different location.

128.7 Subcontractor agrees that Contractor’s sureties are intended third-party beneficiaries of this Article XIL
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