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I. OVERVIEW AND RELIEF REQUESTED 

In Mike M Johnson, Inc. v. Spokane County, 150 Wn.2d 375,386-

87, 78 P.3d 161 (2003), the Washington Supreme Court affirmed the rule 

that procedural requirements in construction contracts governing claims 

will be enforced unless the benefitting party has waived them or the 

parties have agreed to modify the contract. Waiver of contract claim 

procedural requirements by the benefitting party may be express or by 

conduct, but ifby conduct requires proof of unequivocal acts evidencing 

an intent to waive. Like Mike M Johnson, this case also involves a 

contractor's claim. But the similarities end there, both factually and 

legally. 

This case arises from the Federal Way Transit Center Project ("the 

Project"). The Project owner was respondent Central Puget Sound 

Regional Transit Authority, better known as Sound Transit. The general 

contractor for the Project was respondent PCL Construction Services, Inc. 

("PCL"). Appellant Northwest Infrastructure, Inc. ("NWI") was PCL's 

earthwork subcontractor. 

During the Project, PCLINWI submitted to Sound Transit a request 

for change order in June 2005 (the "June 2005 RFC"). The RFC was 

made under Article 4 of the Project Contract, and arose from Sound 

Transit's defective earthwork specifications causing NWI to perform a 
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substantial amount of additional site earthwork. NWI had completed the 

site earthwork months before submitting the June 2005 RFC. NWI and 

PCL followed the Project Contract claim requirements when they 

submitted the June 2005 RFC. Sound Transit repeatedly acknowledged 

NWI's entitlement to a change order for the additional earthwork. What 

the parties disagreed on was the dollar amount that would fairly 

compensate NWI for the extra work. Sound Transit issued a unilateral 

change order, Change Order 12, reflecting the dollar amount Sound 

Transit determined was adequate for the cost ofNWI's additional 

earthwork. 

Article 10 of the Project Contract contained claim procedures 

allowing the contractors to challenge the dollar amount of the unilateral 

change order issued by Sound Transit. Following those procedures 

precisely, NWI and PCL submitted a claim to Sound Transit in January 

2006 asserting Change Order 12 underpaid the cost of the additional 

earthwork ("the January 2006 Article 10 Claim"). Sound Transit never 

challenged the timeliness of this claim under contract claim requirements. 

In fact, Sound Transit expressly affirmed twice in writing that if it had any 

timeliness defenses to PCLINWI's claim, they were waived. Sound 

Transit denied the January 2006 Article 10 Claim on substantive grounds. 
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The parties then proceeded with mediation of that claim as required by 

Article 11 of the Project Contract. 

At no time between the June 2005 RFC and the filing of this 

lawsuit did either Sound Transit or PCL assert that any NWI claim failed 

to comply with procedural contract requirements in either the Project 

Contract or the PCLINWI subcontract. Nor at any time did either Sound 

Transit or PCL expressly reserve any contract rights or defenses otherwise 

available to contest NWI's claims. 

In this lawsuit, NWI seeks damages based on its January 2006 

Article 10 Claim, i.e. that Change Order 12 inadequately compensated for 

the additional earthwork. Well before the lawsuit, Sound Transit 

previously completed an audit ofNWI's Project records in which it 

determined that NWI incurred nearly $600,000 in additional earthwork 

costs beyond the amount paid in Change Order 12. 

On this record, Sound Transit and PCL moved for summary 

judgment based on Mike M Johnson principles, asserting NWI's claim 

was barred because it previously failed to meet contract time 

requirements. Respondents did not assert the January 2006 Article 10 

Claim was itself untimely. Rather, Sound Transit and PCL reverted back 

in time and contended that the June 2005 RFC resulting in Change Order 

12 was "unknowingly" untimely when originally made five years earlier. 
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Sound Transit and PCL argued they could attach and apply the alleged 

time deficiency of the RFC to the later and independent January 2006 

Article 10 Claim. 

Misapplying Mike M Johnson, the trial court agreed with 

respondents. Based on the trial court's summary judgment order, even 

though Change Order 12 stands, the January 2006 Article 10 Claim was 

untimely under contract procedures because the earlier June 2005 RFC 

was deemed untimely. The trial court was wrong in view ofthe 

uncontested facts and applicable law. Although no longer relevant, the 

record showed the June 2005 RFC had been timely, as was the 

independent January 2006 Article 10 Claim. Further, the trial court 

ignored the uncontested facts that precluded respondent's defense based 

on the June 2005 RFC: Sound Transit's modification of the Project 

Contract by Change Order 12; Sound Transit's express written waiver of 

any contract claim time defense; and Sound Transit's waiver by 

unequivocal conduct. 

NWI respectfully requests the Court to reverse the trial court's 

improper summary judgment ruling, and reinstate NWI's claims. In 

addition, the Court is requested to direct the trial court to enter summary 

judgment in favor ofNWI on its summary judgment cross-motion, ruling 
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that any defenses by Sound Transit and PCL based upon Mike M Johnson 

principles be dismissed and barred in this proceeding. 

Following the summary judgment ruling, the trial court also 

erroneously awarded attorneys' fees and costs to Sound Transit directly 

against NWI based on RCW 39.04.240. The trial court's award of 

attorneys' fees in favor of Sound Transit against NWI should be reversed. 

Finally, NWI requests on appeal an award of attorneys' fees and 

costs against PCL and the Contractor's Bond posed by Fidelity and 

Deposit Company of Maryland, based on the parties' subcontract and 

RCW 39.08.030. 

II. ASSIGNMENTS OF ERROR 

The trial court erred as follows: 

1. The trial court erred in the entry of summary judgment in 

favor of Sound Transit and PCL dismissing NWI's claim for 

compensation for additional earthwork that was underpaid by Change 

Order 12. 

2. The trial court erred in failing to grant NWI's cross-motion 

for summary judgment against PCL and Sound Transit. 

3. The trial court erred in awarding attorneys' fees under 

RCW 39.04.240 in favor of Sound Transit against NWI. 
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III. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

1. Where a contractor's claim is otherwise timely made and is 

based on a change order, can an owner assert the claim is untimely 

because it considers a predecessor claim resulting in issuance of the 

change order was untimely? 

2. Under Mike M Johnson, can an owner attach contract 

defenses applicable to a prior contractor claim to a later, unrelated claim, 

where the owner had also voluntarily approved the prior claim 

notwithstanding any contract defenses available to that earlier claim? 

3. Does a public owner's issuance of a change order and 

payment of the full amount of the change order without reservation of any 

contract defenses constitute unequivocal waiver precluding a later ex post 

facto challenge to the claim underlying the change order? 

4. Can Mike M Johnson support dismissal of a contractor's 

claim that complies with any applicable procedural contract requirements? 

5. Where an owner has affirmatively and expressly waived 

any contract time requirements governing a contractor's claim, is the 

owner precluded from later asserting a time requirements defense to the 

same claim? 

6. Is an award of attorneys' fees in favor of a defendant public 

owner against a subcontractor improper under RCW 39.04.240, where 
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there was no contract privity between the public owner and subcontractor, 

and the owner and the subcontractor had not asserted any contract-based 

claims against the other? 

7. To be entitled to an award of attorneys' fees under RCW 

39.04.240, is a defendant public owner required to provide notice of intent 

to seek fees under the statute by either (1) making an offer of settlement to 

the party opponent from whom a fee award will be subject; (2) pleading 

RCW 39.04.240 in its responsive pleading; or (3) providing some other 

form of written notice to the party opponent expressing intent to seek an 

award of fees under the statute? 

IV. STATEMENT OF THE CASE 

A. The Contract Provisions At Issue. 

The subcontract between PCL and NWI incorporated by reference 

the contract change order and claim procedures found in the main Project 

Contract between Sound Transit and PCL. CP 450-451 (excerpts ofNWI­

PCL Subcontract, Article I, Sections 1.1 and 1.5). In the Project Contract 

drafted by Sound Transit, there are three articles that are relevant to this 

proceeding: Article 4, Article 10 and Article 11. CP 453-474. 

Article 4 governs modification of the Project Contract by way of 

"change order," including the Contract Price, the Contract Documents, or 

the Contract Time. Article 4 specifies the change order process, including 
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changes to the scope of work impacted by Sound Transit's plans, 

drawings, and specifications. CP 454 (Section 4.0 I.B). The change order 

process begins with the contractor's "Request for Change" ("RFC") under 

Section 4.02A. CP 455. The contract provided for two different types of 

change orders modifying the contract: a "Bilateral Change Order," agreed 

to by both PCL and Sound Transit; and a "Unilateral Change Order," a 

change order issued by Sound Transit in circumstances where the 

contractor and owner cannot agree on the terms and conditions, the dollar 

amount, or any adjustment to contract time. CP 457-458 (Section 4.04.C. 

and D). In the event of issuance of a Unilateral Change Order where the 

dollar amount was inadequate, PCLINWI were entitled to file a claim in 

accordance with Article 10 governing claims. Id. (Section 4.04.D). 

As will be explained later, PCLINWI did file an Article 10 claim 

challenging the dollar amount of Sound Transit's Change Order 12, and it 

is that claim which is the subject of this appeal. 

Article 10 governed contractor and subcontractor claims following 

either Sound Transit's denial of a Request for Change made by the 

contractor under Article 4, or Sound Transit's issuance of a Unilateral 

Change Order under Section 4.04.D where the dollar amount was disputed 

by the contractor. See Section 1O.01.A(3). CP 465. 
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Finally, in the event an Article 10 claim was denied by Sound 

Transit, a dispute resolution process was imposed under Article 11, per 

Section 1O.01.B(2)(c). CP 466-67. Per Section 11.06, dispute resolution 

was a condition precedent to PCLINWI filing any litigation against Sound 

Transit arising from the Project or the Project Contract. CP 473-74. 

B. Errors In The Sound Transit Site Earthwork Plans And 
Specifications Lead To Additional Earthwork By NWI And A 
Request For Change Under Article 4. 

The Project plans and specifications were prepared by Sound 

Transit's engineers, KPFF. The site earthwork was governed by Sound 

Transit's Plan Drawing C3.04. That drawing specified specific volumes 

for "Cut" (amount of soils to be excavated) and "Fill" (amount of 

excavated soil to be backfilled). CP 476-77. NWI relied on the site 

earthwork volumes specification in Drawing C3.04 in preparing its 

competitive bid on this public works project. CP 6-7; 1204-05. 

During the entire Project, Sound Transit had on-site resident 

engineers with the firm Harris and Associates to monitor the work. Scott 

Perry of Harris and Associates was the lead Resident Engineer. CP 155. 

In July 2004, NWI began the site earthwork required under its subcontract 

with PCL. By the fall of 2004, both NWI and PCL had determined that 

there was more earthwork being moved by NWI than what was specified 

in Drawing C3.04. CP 997-999; 1003-1015. However, neither NWI nor 
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PCL could determine WHY there was a greater amount of earthwork 

based on the site earthwork specifications found in Drawing C3.04. !d. 

PCL's project manager, Jim Pittman, was well aware of the additional 

earthwork being performed by NWI, and worked closely with NWI in 

monitoring the situation. Id. Sound Transit's on-site resident engineer, 

Scott Perry, was similarly kept abreast of the additional earthwork being 

performed by NWI. Id. NWI completed the site earthwork in the fall of 

2004. As required by the Project Contract, before PCL and NWI could 

submit a change order request under Article 4 for the additional earthwork, 

the contractors needed to be in a position to specify to Sound Transit the 

reasons why there was entitlement to compensation for the additional 

work performed. Section 4.02.A of the Contract General Provisions 

provides: 

After the Contractor becomes aware of the need for or 
desirability of a requested change, an RFC may be 
submitted to Sound Transit in writing (in a format 
acceptable to Sound Transit) and must specify the reasons 
for such change, including relevant circumstances and 
impacts on the schedule. (Emphasis added.)! 

1 Similar requirements are found in Section 10 governing claims. The Notice of Intent to 
Claim must describe the reasons for which the Contractor believes it is entitled to 
additional compensation, and the Contractor's best estimate of the potential claim. 
Project Contract Section 1O.Ol.A.(2). CP 465. Sound Transit will likely contend Article 
10, not Article 4, governed the PCLINWI June 2005 RFC discussed, infra. Even if 
Article 10 applied, the requirements were the same as Article 4. PCL and NWI could not 
submit notice to Sound Transit for an Article 10 claim until they could articulate the 
reasons supporting the right to additional earthwork compensation. 
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CP 455. 

During its work, and for months after the site earthwork was 

completed, NWI made repeated inquiries to Sound Transit and its resident 

engineers with Harris and Associates to determine WHYNWI had been 

required to move more dirt. CP 997-999; 1003-1015. Sound Transit and 

Harris and Associates refused to provide any assistance to NWI, and also 

refused NWI's request for meetings with the Project engineers, KPFF, to 

determine a cause for the overwhelming increase in the earthwork 

volumes. Id 

Harold Johnson ofNWI took it upon himself to make direct 

contact with KPFF and get some answers. Mr. Johnson spoke with a 

KPFF engineer assigned to the Project, Justin Matthews. In that telephone 

conversation, Mr. Matthews indicated that there was an error in the 

earthwork volume specification: Drawing C3.04 failed to account for 

excavating the garage footprint. After speaking to Harold Johnson, Mr. 

Matthews emailed Scott Perry, Sound Transit's resident engineer, and 

reported his telephone conversation with Harold Johnson. CP 479-480. 

In their June 10 and June 16,2005 email exchange.Mr. Matthews assured 

Mr. Perry that he would refuse to have any further communication with 

Harold Johnson or NWI concerning inquiries about the Site Earthwork 
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Volumes in Drawing C3.04: "Harold won't get the time of day from me if 

he ever calls again, sorry about that." Id. 

When Harold Johnson later spoke with Scott Perry about his 

conversation with Mr. Matthews and KPFF's omission of the parking 

garage excavation in the C3.04 earthwork quantities, Mr. Perry made the 

following cryptic response: "You already have the gun, I am not going to 

give you the bullets." CP 481, 998. 

C. Computer Modeling By NWl's Consultant Discovers KPFF's 
Errors In The Earthwork Quantity Specification In Drawing 
C3.04. Which Only Then Provided The Reasons For Making 
An Article 4 Change Order Request. 

NWI failed to obtain any cooperation or assistance from Sound 

Transit, Harris and Association, or KPFF in determining why the site 

earthwork exceeded KPFF's specifications in Drawing C3.04. This 

prompted NWI to retain in June 2005 a consulting firm, Earthwork 

Services, Inc., for the specific purpose of reviewing the Project site 

drawings to ascertain cut and fill quantities using computerized modeling 

analysis. CP 998-999. Earthwork Services' analysis of the site 

topography and elevations depicted on the Project drawings determined 

that the actual excavation ("Cut") was 57,166 cubic yards, over twice the 

24,000 cubic yards specified in Drawing C3.04. The actual backfill 

amount ("Fill") was 23,808 cubic yards, not 16,000 cubic yards stated by 
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KPFF in the Project drawing. Instead of only 8,000 cubic yards of export 

per Drawing C3.04, the actual amount of soil that needed to be hauled off 

the Project site was 33,363 cubic yards, over four (4) times the amount 

stated in the drawing at bid time. CP 998-999, 954, 956, 962. 

Based on the Earthwork Services report, NWI and PCL finally had 

the "reasons" for a change order request required by Section 4.02.A? 

D. NWl's Request For Change Order For The Additional 
Earthwork Is Passed Through By PCL To Sound Transit. 

Shortly after receiving Earthwork Services' report, NWI provided 

a Request for Change package to PCL in accordance with the claim 

procedures in the parties' subcontract. NWI sought compensation for the 

additional earthwork beyond that erroneously specified in Drawing C3.04. 

CP 998. PCL assisted NWI in preparing the additional earthwork claim, 

and submitted it to Sound Transit as a pass-through Request for Change 

under Article 4 by letter dated June 28, 2005 ("the June 2005 RFC"). CP 

252; 954-965; 2380-2386. 

At no time did PCL assert that the June 2005 RFC was untimely or 

otherwise failed to comply with any claim procedures imposed by either 

the Project Contract between Sound Transit and PCL, or the subcontract 

between PCL and NWI. To the contrary, peL acknowledges that NWl's 

2 Or, as noted in footnote 1, the reasons supporting an Article 10 claim for additional 
earthwork. 
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additional earthwork claim submitted to Sound Transit in June 2005 

was timely andfully complied with all applicable contract claim 

requirements. The following deposition testimony is from PCL' s 

30(b)(6) designee and Senior Manager of Finance and Administration, 

Garth Homland:3 

1: The Additional Earthwork Claim Was In Full Compliance With 
The Contract Claim Notice Requirements, Including Time 
Requirements. 

Q. So let's go to Exhibit 40,4 and I want to make sure I 
understand what peL did before submitting the claim on 
a pass through basis to Sound Transit. Let me see if I 
understand your testimony correctly. 

You were aware several weeks before that June 28, 
2005 letter was sent to Sound Transit that there would be 
a claim submitted on behalf of Northwest Infrastructure 
for additional earth work; is that correct? 

A. Yes. 
Q. And in that two- to three-week period, part of what 

you did in conjunction with Mr. [Jim] Pittman [PCL's 
Project Manager] was to review the materials provided to 
PCL by Northwest Infrastructure to determine if the claim 
being passed through to the owner had merit? 

A. Not exactly. 
Q. What did you do? 
A. I would discuss not necessarily the quantity 

calculations, I would talk about the process that they're 
doing, if the - if Jimfelt that there was any procedural 
issues that he had to address. So I was not there to review 

3 As PCL's 30(b)(6) designee as the person must knowledgeable of the facts supporting 
the cross-claims against NWI, Mr. Homland's testimony is deemed to be the complete, 
knowledgeable, and binding answers ofPCL on the subject matter designated in NWI's 
notice. Flower v. TRA Industries, 127 Wn. App. 13,39, 111 P.3d 1192 (2005); u.s. v. 
Taylor, 166 FRD 356, 360-361 (MDNC 1996). 

4 Exhibit 40 is the June 2005 RFC. CP 954-965. 
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whether the quantity calculations were accurate or correct, 
that was Jim's responsibility and the operation group's 
responsibility to analyze that. 

Mine was to say, okay, procedurally, what's been 
presented now, are you willing to go there,from a timely 
perspective are you submitting them in a timely manner, 
and that would be what I would be doing with him, not a 
review of the merits of the claim, per se, or the request for 
change. 

* * * 
Q. All right. 

And after going through that process, PCL 
determined that it was a valid claim that was being passed 
through to the owner as stated in Exhibit 40? 

A. There was reasonable - yes, there was reasonable 
information to say that there was additional work there. 

CP 2382-2383. 

2: PCL Submitted The Additional Earthwork Claim to Sound 
Transit Without Qualification. 

Q. Let me ask the question differently, you would 
agree that whether it was the additional earth work claim 
in Exhibit 40 or any claim that PCL would submit on a 
pass through basis for a subcontractor that it would first 
verify whether the pass through claim had merit? 

A. Yes, unless we qualified that pass through claim 
Q. Was the pass through claimfound in Exhibit 40 

qualified in any way? 
A. No. 

* * * 
Q. In this case again you stated there was no 

qualification on the pass through claimfound in Exhibit 
40, correct? 

A. Correct. 
Q. And by submitting it to the owner you understood 

that you were as PCL certifying that claim as valid to the 
owner? 

A. Yes. 
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CP 2383. 

E. The Undisputed Record Affirms That Sound Transit 
Determined The June 2005 RFC Complied With All Contract 
Claim Requirements. 

Sound Transit anticipated receiving PCL's June 28, 2005 RFC 

weeks in advance. Sound Transit's Weekly Meeting Minutes No. 047 

dated June 15,2005 (CP 493-499) reported: 

6/15/05 - NWI is reviewing the earthwork quantity. There 
may be a conflict in the plans (Pg. 20). 5 NWI is compiling 
information for possible additional costs. 

CP 496. 

The date on which Sound Transit received the RFC, June 28, 2005, 

is important. Sound Transit, its Resident Engineer (Harris and 

Associates) and Project engineer (KPFF), as well as PCL all knew the 

June 2005 RFC was being submitted months after NWI had completed 

the site earthwork in the Fall of 2004. Given the number of months that 

had passed since NWI had completed the site earthwork, if any time 

limitations in the Project Contract applied, Sound Transit should have 

asserted or reserved the time requirements as a defense upon receipt of the 

June 2005 RFC. But Sound Transit did neither. The undisputed record 

affirms that Sound Transit detem1ined the June 2005 RFC to be timely and 

5 "Pg. 20" refers to Sheet 20 of the Project Plans, which is Drawing C3.04. CP 476 
(lower right corner). 
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meritorious, both substantively and procedurally, under all applicable 

contract claim provisions. 

F. Sound Transit Internal Documents Acknowledge NWl's 
Entitlement To Compensation For Additional Earthwork 
Under Article 4. 

Sound Transit processed the June 2005 RFC under Article 4 of the 

Project Contract. As revealed in its own internal documents, Sound 

Transit repeatedly acknowledged the merit of the June 2005 RFC and 

NWI's entitlement to compensation for the additional earthwork. Never 

did Sound Transit contend the RFC was untimely or that it otherwise 

failed to comply with the contract claim procedures. 

1. Sound Transit's Weekly Meeting Minutes Affirm The 
Merit Of NWI's RFC, 

In all of its Weekly Meeting Minutes following receipt of the RFC 

in June 2005 through January 11,2006 (Meeting Minutes No. 074, CP 

501-507), Sound Transit tracked its internal processing of the additional 

earthwork RFC under Section 4.02.A, and its issuance of Change Order 12 

on January 19,2006. CP 504. Participants in these meetings included 

Sound Transit's Project Manager, Jerry Dahl; Resident Engineers from 

Harris and Associates (including Scott Perry); and representatives of the 

Project Engineer, KPFF. CP 501. At no time did Sound Transit assert 

any defense to the RFC based on NWI or PCL having failed to comply 

with procedural contract requirements, including any time limitations. 
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2. NWI Entitlement To A Change Order Is Acknowledged 
In Sound Transit's Monthly Reports. 

In its Monthly Reports, Sound Transit addressed the additional 

earthwork RFC with no mention of any defense based on the contract 

claim provisions: 

• August 2005 Monthly Report #13 (CP 509-514): "The contractor 
turned in a change order request for $861,000 for additional 
earthwork which may have merit. Therefore, changes and 
potential changes to the contract equal approximately 
$900,000 .... " CP 510 (emphasis added). 

• November 2005 Monthly Report #16 (CP 516-522): "The 
contractor turned in a change order request for $1.2 million for 
additional earthwork of which $536,000 may have merit. 
Therefore, changes and potential changes to the contract equal 
approximately $700,000." CP 518 (emphasis added). 

3. Sound Transit's Change Order Request Issue Logs. 

Sound Transit also maintained a change order request tracking 

document during the Project, called the "Issue Log." The Issue Log was 

updated monthly and listed issues arising on the Project that involved 

Requests for Change orders or the possibility of change orders being 

issued. The Issue Logs assigned a risk factor to each "issue" that could 

lead to a change order. CP 512-514. On the Issue Log updated effective 

September 7, 2005, the June 2005 RFC is identified as Issue 48; indicates 
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the status as "Pending Negotiations;,,6 and assigns a chance of 7 out of 10 

that a change order would be approved. CP 514. Of the 66 issues 

appearing on the September 7, 2005 Issue Log, only one issue is 

highlighted by Sound Transit in bold: Issue 48, the June 2005 RFC. Id. 

4. Sound Transit's Change Order Review Board Approves 
The June 2005 RFC Without Reservation. 

Sound Transit submitted review of the June 2005 RFC to its 

"Capital Projects Change Control Board." CP 524-526. The Board 

approved the RFC and NWI's entitlement to compensation for additional 

earthwork without reservation. The only differences between the Board's 

approval and NWI's request: the dollar amount. Sound Transit was not 

willing to pay as much as requested and calculated by NWI and PCL. Id. 

G. In Correspondence With PCL, Sound Transit Mfirms NWl's 
Entitlement To Compensation For The Additional Earthwork. 

Sound Transit first responded to the June 2005 RFC by letter dated 

August 24, 2005. CP 528-530. In that letter, under the heading 

"ENTITLEMENT," Sound Transit affirms the following: 

PCL has requested compensation "for the additional 
earthwork above and beyond the quantities shown on 
Drawing C3.04." 

Sound Transit agrees that there is entitlement for the 
difference between the C3.04 earthwork quantities, and a 

6 Sound Transit never entered into any negotiations concerning the June 2005 RFC, 
which ultimately resulted in Sound Transit issuing Change Order 12 unilaterally. The 
amount of the change order was a one-way determination made solely by Sound Transit. 
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reasonable theoretical earthwork quantities (TEQ), based 
on the Project documents, at the time of the bid. 

CP 528. Nowhere in Sound Transit's acknowledgement of entitlement 

letter does it assert any reservation or non-waiver of contract rights. 

H. In December 2005. Sound Transit Issues Proposed Change 
Order 12 In Accordance With Article 4. 

In response to Sound Transit's August 24,2005 letter, PCLINWI 

submitted supplemental information by PCL letter dated October 19, 

2005, which resulted in an increase in the cost calculation for the 

additional earthwork. CP 966-995. 

NWVPCL's supplemental RFC letter was reviewed by Sound 

Transit's Project Manager, Jerry Dahl; the resident engineer, Scott Perry; 

KPFF; and additionally, Sound Transit's legal counsel. CP 534-541; 875-

882. In December 2005, Mr. Dahl and Mr. Perry co-authored a report to 

Sound Transit's in-house legal counsel with their recommendations to 

approve the requested change order. Mr. Dahl and Mr. Perry confirmed 

NWI's entitlement to compensation for the additional earthwork, 

explaining that the Drawing C3.04 earthwork specifications were in error 

and had misled bidders, including NWI and PCL: 

... (the Drawing) included a note 'Site Earthwork Volumes' 
as 'Cut = 24,000 CY' and 'Fill = 16,000 CY'." It would 
seem reasonable for a bidder to rely on this quantity instead 
of performing an independent take-off. The construction 
project was bid as a lump sum project, which would mean 
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that all earthwork quantities would be the contractor's 
responsibility, however the note on the drawing (C3.04) 
mislead the bidders into assuming that the indicated 
quantities were the actual earthwork amounts. 

CP 877. Sound Transit's counsel also reviewed and approved the content 

of the notification letter co-drafted by Mr. Dahl and Mr. Perry affirming 

approval of Change Order 12 for NWI's additional earthwork. CP 875-

By letter dated December 16, 2005, under the word 

"ENTITLEMENT" in all bold and capital letters, Sound Transit 

acknowledged that NWI was entitled to payment for additional earthwork 

due to the errors in the Drawing C3.04 specification. Sound Transit stated 

it was prepared to pay by change order the sum of $534,602.75, what it 

calculated as "full reimbursement" for all costs incurred by NWI for the 

additional earthwork. Accompanying Sound Transit's December 16,2005 

letter was proposed "Modification of Contract" (Change Order) No. 12. 

CP 534-541. Noticeably absent/rom both the December 16,2005 

entitlement letter and proposed Change Order 12 is any reservation 0/ 

rights, non-waiver, or other language preserving any contract-based 

7 During the lawsuit, Sound Transit withheld from NWI discovery of the DahllPerry 
report and related documents, claiming attorney-client privilege and work product. NWI 
was successful in obtaining a court order requiring Sound Transit to produce these 
documents. CP 873-874. 
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defense by Sound Transit - and this is after review of the documents by 

Sound Transit's legal counseL 

Although agreeing with Sound Transit's determination that NWI 

was entitled to recover its costs for the additional earthwork, NWI and 

PCL disagreed with Sound Transit's dollar amount to compensate for the 

additional earthwork. Sound Transit made no effort to negotiate the 

compensation amount of Change Order 12. By letter dated January 17, 

2006, Sound Transit determined to process proposed Change Order 12 

"unilaterally." CP 157-158; 548; 550-551. Change Order 12 was issued 

by Sound Transit on January 19, 2006. CP 550-551. Following issuance, 

Sound Transit paid PCL the sum of $534,602.75, the full amount of 

Change Order 12. CP 253. 

Change Order 12 was a formal modification to the Project Contract 

voluntarily and knowingly made by Sound Transit resulting in an increase 

to the Contract Price. As stated in Section 4.01.A of the Project 

Contract's General Conditions: 

Sound Transit reserves the right to make by written order 
designated or indicated to be a Change Order, alterations 
to, deviations from, additions to, or deletions from the 
Contract Documents .... Change Orders are required to make 
any changes to the Contract Price, Contract Documents, or 
Contract Time. 

CP 454. 
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I. PCLINWl's Timely Submission Of A Notice Of Intent To 
Claim Under Article 10 For Underpayment Of The Additional 
Earthwork By Change Order 12. 

Section 4.04.C and .D of the General Conditions afforded 

PCLINWI the right to submit a claim under Article 10 of the Project 

Contract in the event the contractors disagreed with the dollar amount of a 

Sound Transit unilateral change order. CP 457-458. NWI, through PCL, 

timely exercised this contract right. PCLINWI provided Sound Transit 

with a "Notice of Intent to Claim" letter dated January 27, 2006 ("the 

January 2006 Article 10 Claim"). CP 553. The January 2006 Article 10 

Claim made clear that it was submitted in compliance with Section 

10.01.A.3 of the Project Contract General Conditions, and that the claim 

was for additional earthwork compensation beyond the amount stated in 

Change Order 12: 

Please accept this letter as PCL's written "notice of to 
intent to claim" (sic) with respect to additional earthwork 
compensation. Specifically, specification section 00200 
10.01 A.3 requires the submission of this intent within 10 
days of the issuance of a unilateral change order. Change 
Order #12 dated December 16th and received on January 
27th is a unilateral change order that required the issuance 
of this Notice. 

* * * 
We shall be submitting the justification for this claim 
within 60 days per the requirement of the Contract 
Documents. 

CP 553 (emphasis added). 
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Within 60 days after issuance of the January 2006 Article 10 

Claim, PCL and NWI were required to submit a claim justification 

package to Sound Transit. CP 465-466 (Section 10.0 1.B.1.a). By letter 

dated March 27,2006, within the contract-mandated 60 day period, PCL 

and NWI submitted this package. CP 1197-1501. The cover letter with 

the claim package states that the submission is made pursuant to Section 

1 0.01.B.1.a of the Project Contract. CP 1197. 

As to NWl's January 2006 Article 10 Claim, Sound Transit and 

PCL never asserted that NWI had not complied with either the 

subcontract or main contract requirements concerning the submission 

of claims, including the timing of claim submissions. Nor did Sound 

Transit or PCL assert non-waiver or any reservation of rights based on 

the contract claim provisions. 

After receiving the claim package on March 27,2006, Sound 

Transit did two things: 

• Sound Transit made a claim against KPFF for negligence/professional 
malpractice for the defective earthwork specifications found in 
Drawing C3.04. CP 484-489. 

• Sound Transit also sent PCLINWI written demand for document 
review and an audit of the January 2006 Article 10 Claim. CP 571-
575. The audit would be performed by Sound Transit's auditors, 
Navigant Consulting. CP 575. 
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During the audit process, Sound Transit's consultant Ron Maus of 

Navigant Consulting reached the same conclusion as had Mr. Dahl and 

Mr. Perry in their December 2005 report submitted to Sound Transit's 

counsel concerning the merits of the June 2005 RFC. CP 482. According 

to Mr. Maus, NWI was entitled to Change Order 12 due to the errors in 

Drawing C3.04 that adversely impacted all bidders on the Project, 

including NWI. Id. As will be explained below, the Navigant audit 

revealed that NWI remained unpaid nearly an additional $600,000 in 

costs for the additional earthwork, over and above the amount paid by 

Change Order 12, excluding project retain age. 

J. Sound Transit's Denial Of The January 2006 Article 10 Claim 
Was Not Based On Noncompliance With Contract Claim 
Notice Requirements. 

Sound Transit denied the January 2006 Article 10 Claim in a letter 

dated December 7,2006 from its legal counsel, Lane Powell. CP 597-602. 

The letter plainly states the denial was solely because NWl's subcontract 

did not specifically refer to earthwork quantities. CP 600. Sound Transit 

did not deny the claim on grounds it was untimely or that PCL or NWI 

failed to follow the claim notice requirements or other procedures found in 

Articles 4 or 10 of the Project Contract. CP 597-602. 
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K. NWl's Compliance With The Dispute Resolution And 
Mediation Procedures Imposed By Article 11. 

1. The Parties Agree To A Mediator. 

Following denial of the January 2006 Article 10 Claim, Article 11 

of the Project Contract imposed a dispute resolution process as a condition 

precedent to formal litigation. Sound Transit did not establish a Dispute 

Resolution Board for the Project. Accordingly, the only dispute resolution 

procedure imposed under Article 11 was mediation in accordance with 

Section 11.04.B.2. CP 604-605. Through an exchange of correspondence, 

the parties agreed on Christopher Soelling to serve as mediator. CP 608-

609. 

2. NWI Seeks The Navigant Audit Report For Use At 
Mediation. 

In its December 7, 2006 claim denial letter, Sound Transit asserted 

that NWI had been overpaid by Change Order 12 in the amount of 

$186,933.23. CP 601. Sound Transit unequivocally represented that this 

determination had been made in Navigant's audit report. Although 

repeatedly citing to it, Sound Transit did not enclose the audit report with 

its December 2006 denial letter. 

Before the Article 11 mediation, NWI sought access to the 

Navigant audit report by a public records request pursuant to RCW Ch. 

42.56. CP 611-629. Sound Transit initially resisted production of the 
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Navigant audit report on grounds of privilege and work product, but 

eventually relented and produced the document. CP 631-683. In their 

April 24, 2007 letter producing the audit report (CP 653-683), Sound 

Transit's counsel admitted they had made an error in their December 7, 

2006 claim denial letter when asserting NWI had been overpaid 

$186,933.23 by Change Order 12. Sound Transit's counsel corrected 

themselves, now acknowledging the Navigant audit had actually 

determined NWI remained unpaid $578,685 in costs actually incurred 

for the additional earthwork over and above the amount paid by Change 

Order 12.8 CP 653. The $578,685 in unpaid additional earthwork costs 

identified by Sound Transit's auditors did not include $122,441 of contract 

retainage that still remains unpaid to NWI. Id 

L. The Post Article 11 Mediation Correspondence Exchanged 
Between Sound Transit And PCL Confirm The Absence of 
Any Contract Claim Defense. 

The Article 11 mediation was held on August 1, 2007, and failed. 

Following the mediation, PCL and Sound Transit exchanged a series of 

letters. CP 692-693; 695-698. None of those letters describe any defense 

to the January 2006 Article 10 Claim based on failure to comply with 

contract notice procedures. Sound Transit blames and holds PCL 

responsible for a portion ofNWI's additional earthwork claim. Sound 

8 The amount paid in Change Order 12 is the sum of$534,602.75. CP 550-551. 

27 



Transit points the finger at PCL for directing the stockpiling and 

movement of stockpiled materials from point to point to point on Project 

site. CP 692-693. PCL responds, attributing the stockpiling of excessive 

materials as being necessitated by the increased volumes of earthwork 

omitted from Sound Transit's Project plans: "Stockpiling and moving 

material would allegedly not have been necessary if earthwork volumes 

had been as represented in Sound Transit's plan and specifications. CP 

696. 

M. On Two Separate Occasions Following Issuance Of Change 
Order 12. Sound Transit Affirmatively And Expressly Waived 
Any Contract Claim Time Requirements. 

Not once, but twice, did Sound Transit affirmatively waive in 

writing any contract time requirement defense to NWI's claim. The first 

express waiver was during the contract claim process for the January 2006 

Article 10 Claim. By letter dated November 27,2006, Sound Transit 

asserted it could reject that claim as "untimely" based on NWI's 

amendment to the dollar amount during the Navigant audit. CP 891-893. 

Notwithstanding its assertion that such a defense existed, Sound Transit 

affirmatively waived the timeliness defense in writing: 

Sound Transit would be within its contractual rights if it 
rejected the Claim as untimely because the amount of the 
Claim fluctuated wildly for months. . .. However, Sound 
Transit has not done so, despite the fact that Navigant 
(Sound Transit's auditor) has been forced to expend 
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significant effort reviewing and analyzing cost and claim 
information that was superseded by NWI. 

CP 892. Two weeks later, Sound Transit denied NWI's claim without 

relying upon any procedural contract defenses. CP 597-602. 

Sound Transit's second express waiver came a short time later in 

the Article 11 ADR process. Article 1O.01.B.2 required the contractors to 

notify Sound Transit of their request for mediation under Article 11 within 

ten days following Sound Transit's December 7,2006 claim denial. PCL 

did not notify NWI until January 3,2007 that Sound Transit had made its 

claim determination. CP 586; 588-589; 594-595. Knowing it had a time 

problem, PCL asked Sound Transit for relief from the contract time 

requirements for notice. CP 588-589. 

Even though it had a defense that would have foreclosed Article 11 

mediation (and a condition precedent to this lawsuit), Sound Transit 

affirmatively waived in writing any time requirements imposed by Article 

10 or 11: 

Although it is clear that Sound Transit's response to PCL's 
(January 2006 Article 10 Claim) was properly delivered on 
December 7, 2006, Sound Transit has no objection to 
permitting the period for any response to begin running as 
of January 3, 2007. 

CP 591. 
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N. NWl's Claims In This Lawsuit And The Trial Court's 
Summary Judgment Ruling. 

Based on its January 2006 Article 10 Claim for underpayment by 

Change Order 12, NWI filed its complaint in this action in March 2009. 

CP 1-14. Because of contract privity rules governing claims on public 

works projects, NWI asserted claims only against PCL seeking recovery 

for the unpaid costs of the additional earthwork.9 PCL "passed-through" 

NWI's claim to Sound Transit by third party complaint. CP 15-22. 

1. Sound Transit's "Two Front" Defense To NWl's Claim. 

Sound Transit responded to NWI's claim on two different fronts. 

On one front, Sound Transit sought to revoke Change Order 12 itself by 

contract rescission theories and recover what it previously paid on the 

change order. On the other front, Sound Transit opposed NWI's claim for 

additional earthwork compensation beyond Change Order 12' s dollar 

amount, asserting it was untimely under procedural contract requirements. 

The problem with Sound Transit's two front defense is that each directly 

contradicts and forecloses the other. 

9 The economic loss/contract privity rules are established under BerschaueriPhillips 
Const. Co. v. Seattle Sch. Dist. No. I, 124 Wn.2d 816, 881 P.2d 986 (1994); Donald B. 
Murphy Contractors, Inc. v. King County, 112 Wash. App. 192,49 P.3d 912 (2002); and 
Lobak Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wash. App. 493, 749 P.2d 716 (1988). 
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2. On One Front, Sound Transit Seeks To Rescind Change 
Order 12 Without Reference To Mike M. Johnson. 

To set aside Change Order 12 itself, Sound Transit responded with 

counterclaims against PCL and cross-claims against NWI. Sound Transit 

argued that it was entitled to rescission of Change Order 12 nearly five 

years after it was issued on grounds of unilateral mistake and fraudulent 

misrepresentations relating to NWI's original earthwork bid to PCL for the 

Project. Sound Transit asserted contract-based counterclaims against 

PCL, and cross-claims against NWI sounding in tort. 10 CP 23-24. 

Nowhere does Sound Transit assert Mike M Johnson principles to rescind 

the issuance of Change Order 12 based on the underlying June 2005 RFC 

being "untimely." Sound Transit's pleadings recognized that after it had 

modified the Project Contract by issuing Change Order 12, the only way 

the change order could be "undone" was by rescission. CP 27-30. Sound 

Transit understood its issuance of the change order forever extinguished 

any procedural contract defense to the June 2005 RFC. 

NWI successfully obtained dismissal of Sound Transit's fraud-

based cross-claims by summary judgment order, effectively precluding 

respondent's rescission claims involving Change Order 12. CP 2731-

10 Sound Transit was limited to asserting tort claims against NWI because of contract 
privity rules. See footnote 9, supra. 
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2732; 2943-2950. That ruling is now being appealed by Sound Transit in 

the companion appeal under Court of Appeals No. 6-68706. 

3. On The Other Front, Sound Transit Defends The 
January 2006 Article 10 Claim By Arguing It Was 
"Untimely." 

Sound Transit took an entirely different route in defending NWI's 

additional earthwork compensation claim in its summary judgment 

motion. Sound Transit did not argue that NWI's January 2006 Article 10 

Claim (the basis for appellant's additional compensation claim) in and of 

itself was untimely or otherwise failed to follow procedural contract 

requirements under Mike M Johnson. Rather, Sound Transit asserted it 

had "discovered" after the fact that the June 2005 RFC had been untimely 

when made. Sound Transit argued it could, in essence, attach the alleged 

untimeliness of the RFC to the later January 2006 Article 10 Claim, 

thereby making the latter claim untimely. 

Sound Transit based its argument on the following allegations: 

NWI had completed its earthwork in the Fall of 2004, months before 

submitting the June 2005 RFC. The RFC was too late because NWI was 

required to have submitted a written Notice of Intent to Claim under 

Article 10 within ten days of discovering months earlier that more than 

24,000 cubic yards of soil had been excavated. CP 92-93. Sound 

Transit's motion was based on two sources of information: (1) deposition 
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testimony ofNWI's president, Hal Johnson, confirming that his company 

had learned it was excavating more than 24,000 cubic yards of soil months 

before the submission of the June, 2005 RFC; and (2) the declaration of 

Gerald Dahl, in which he states: 

Prior to (PCLINWI's) June 28, 2005 letter, Sound Transit 
had not received written notification of this claim. Not 
having knowledge of when NWI first discovered this 
error, Sound Transit responded to PCL's requestfor 
additional compensation and agreed to compensate NWI 
for the additional quantities, but calculated NWI's 
compensation differently. 

CP 157. Mr. Dahl's declaration fails to state that Sound Transit was well 

aware of the fact that NWI's site earthwork had been completed in the Fall 

of 2004, months before respondent received the June 2005 RFC. 

Remarkably, PCL joined in Sound Transit's motion and sought 

dismissal ofNWI's claims on the same Mike M Johnson grounds asserted 

by Sound Transit. PCL likewise argued that NWI's claim based on the 

January 2006 Article 10 Claim was barred because NWI had failed to 

timely follow the procedural contract requirements in both the Project 

Contract and the PCLINWI subcontract when it originally submitted the 

June 2005 RFC. CP 235-250. PCL made this argument notwithstanding 

the deposition testimony of its 30(b)(6) designee, Mr. Homland, affirming 

that NWI had followed all contract procedures applicable to the June 2005 

RFC, including any time requirements. CP 417-443. 
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In response to the Sound Transit and PCL motions, NWI filed a 

cross-motion for summary judgment seeking determination that 

respondents' Mike M Johnson defense did not apply to NWI's claims, and 

affirming that the January 2006 Article 10 Claim fully complied with any 

procedural contract requirements. 

The trial court denied NWI's cross-motion, and granted the Sound 

Transit and PCL motions. CP 928-933. Citing Mike M Johnson and 

related precedent, the trial court dismissed NWI's claim that Change 

Order 12 underpaid the cost of the additional earthwork for the following 

reasons: 

The Court finds that NWI's failure to comply with the 
contract documents and mandated notice-claim procedures 
was not excused by the unequivocal conduct of Sound 
Transit; Sound Transit expressly asserted that it was not 
waiving or surrendering its established contractual rights or 
defenses. 

CP 933. The trial court's order did not identify how, when, or where 

Sound Transit had expressly asserted non-waiver of any contract rights or 

defenses. 

Following the summary judgment ruling, NWI filed a motion for 

reconsideration and motion to vacate the trial court's order. CP 934-945; 

2416-2539. Both motions were denied. CP 2060-2062; 2728-2730. The 

trial court subsequently granted Sound Transit's motion for an award of 
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attorneys' fees against NWI for dismissal of petitioner's January 2006 

Article 10 Claim. CP 2726-2727. The fee award was based on RCW 

39.04.240. Id. This timely appeal ensued. CP 2960-2990. 

v. ARGUMENT 

A. The Trial Court's Summary Judgment Ruling Must Be 
Reversed; As A Matter Of Law, NWI Was Entitled To 
Summary Judgment On Its Cross-Motion. 

1. Standard Of Review. 

When reviewing a summary judgment order, the appellate court 

engages in the same inquiries as the trial court, determining whether there 

is a genuine issue of material fact and whether the moving party is entitled 

to judgment as a matter oflaw. Trimble v. Washington State University, 

140 Wn.2d 88, 93, 993 P.2d 259 (2000) The appellate court reviews a 

summary judgment de novo and engages in the same inquiry as the trial 

court. Keith v. Allstate Indemnity Co., 105 Wn. App. 251, 19 P.3d 1077 

(2001). The appellate court considers all facts and reasonable inferences 

from them in the light most favorable to the non-moving party, and the 

motion should be granted only if from all the evidence, reasonable persons 

could reach but one conclusion. Trimble, 140 Wn.2d at 93; Clements v. 

Travelers Indemnity Co., 121 Wn.2d 243,249,850 P.2d 1298 (1993). 

NWI filed two motions following the trial court's initial summary 

judgment ruling; a motion for reconsideration; and a subsequent motion to 
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vacate the summary judgment ruling. For purposes of the appellate 

court's de novo review, the record on appeal includes any materials 

considered by the trial court on the initial summary judgment motion, and 

any additional materials considered in subsequent motions for 

reconsideration. Tanner Electric Cooperative v. Puget Sound Power and 

Light Company, 128 Wn.2d 656,675, n. 6, 911 P.2d 1301 (1996); 

Rodriguez v. City of Moses Lake, 158 Wn. App. 724, 728, 243 P.3d 552 

(2010); Jacob's Meadow Owner's Association v. Plateau, 44 II, LLC, 139 

Wn. App. 743, 754-756, 162 P.3d 1153 (2007). The materials considered 

by the trial court are identified in its initial summary judgment order, CP 

928-933; the order on NWI's reconsideration motion, CP 2660-2662; and 

the order on NWI's motion to vacate, CP 2728-2730. NWI has referred to 

and relied upon this entire record in this brief, including the Statement of 

Facts. 

2. As A Matter Of Law. NWl's Cross-Motion For 
Summary Judgment Should Have Been Granted; The 
Trial Court Misapplied Mike M. Johnson In Granting 
Summary Judgment In Favor Of Respondents. 

Under Washington law, procedural contract requirements will be 

enforced absent either a waiver by the benefitting party or an agreement 

between the parties to modify the contract. Mike M Johnson, 150 Wn.2d 

at 387. See also, American Safety Casualty Ins. Co. v. City of Olympia, 
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• 

162 Wn.2d 762, 770, 174 P.3d 54 (2007). Waiver of procedural contract 

requirements can be express or implied by conduct. Waiver by conduct 

requires inequivocal acts of conduct evidencing an intent to waive. Mike 

M Johnson, 150 Wn.2d at 386; American Safety, 162 Wn.2d at 770. 

NWI's only affirmative claim before the trial court was based upon 

its January 2006 Article 10 Claim, i.e. that Change Order 12 underpaid 

NWI for the actual cost of the additional earthwork. Under Article 10 of 

the Project Contract, NWI's challenge to the dollar amount of Change 

Order 12 required: (1) Notice oflntent to Claim within 10 days after 

issuance of the unilateral change order (Section 10.01A.3), and (2) per 

Section 1 0.01B.1.a, submission of a claim package within 60 days after 

providing Notice of Intent to Claim. Neither Sound Transit nor PCL 

dispute that the January 2006 Article 10 Claim, standing alone, fully 

complied with all procedural contract requirements. Sound Transit did not 

assert noncompliance with the Article 10 procedures or any other contract 

requirements in its December 2006 claim denial. 

Unable to argue a contract procedure defense to the January 2006 

Article 10 Claim, both Sound Transit and PCL conjured up a circular, 

illogical syllogism to challenge NWI's underpayment claim, which was 

erroneously accepted by the trial court. Respondents implausibly argued 

that NWI's June 2005 RFC was "untimely," and because the RFC was 
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untimely, that untimeliness attached to the later and unrelated January 

2006 Article 10 Claim and made it untimely as well. However, Sound 

Transit and PCL do not argue that the alleged "untimely" June 2005 RFC 

also invalidated Change Order 12 itself. 

There are five reasons why respondents' arguments did not support 

entry of summary judgment dismissing NWI's claim for additional 

compensation based on its January 2006 Article 10 Claim, and which 

required the trial court to grant petitioner's cross-motion. First, Sound 

Transit's modification of the Project Contract by Change Order 12 

precluded any later procedural contract defenses connected to issuance of 

the change order. Second, by previously expressly waiving in writing any 

timeliness defense to the January 2006 Article 10 Claim, Sound Transit 

was precluded from later asserting the same defense. Third, Sound 

Transit's unequivocal conduct established waiver of any contract defenses 

relating to the June 2005 RFC and Change Order 12. Fourth, the 

undisputed facts establish NWI complied with all contract requirements 

regarding the June 2005 RFC even if that remained relevant after Change 

Order 12 issued. Finally, Sound Transit's separate rescission claims 

involving Change Order 12 precluded any Mike M Johnson defense. 
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a) Modification Of The Project Contract By 
Change Order 12 Made Irrelevant And Moot 
Any Mike M. Johnson Defense. 

Upon issuing Change Order 12, Sound Transit formally modified 

the Project Contract per Section 4.0 1.A, making moot and irrelevant any 

contract procedural defenses to the earlier June 2005 RFC. 11 Mike M 

Johnson, 150 Wn.2d at 386-87 (procedural contract procedures enforced 

absent modification of the parties' contract). Even if discovered "after the 

fact" by Sound Transit and PCL, any timeliness defense to the June 2005 

RFC could not be revived and reanimated after issuance of Change Order 

12, and then later attached to an unrelated, independent claim (i.e. the 

January 2006 Article 10 Claim) that otherwise complied with contract 

claim requirements. Respondents effectively argue that the January 2006 

Article 10 Claim could be later "infected" by a previously dormant 

"untimeliness virus" carried by the unrelated June 2005 RFC. Mike M 

Johnson cannot be interpreted to allow such a bizzare and patently absurd 

result. 

II Likewise, upon issuing its Change Order No. 24 (CP 1306-1307) incorporating Sound 
Transit's Change Order 12 into the PCLINWI subcontract, PCL likewise made moot any 
defense it may have had based on NWI's alleged non-compliance with subcontract 
procedural requirements. 
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b) Sound Transit's Express Waiver Of Any 
Timeliness Defense Based On Procedural 
Contract Requirements. 

Sound Transit twice waived, in writing, any defense that NWI's 

claim was untimely under procedural contract requirements. CP 591; 891-

893. Once made, waiver of a contract right is irrevocable and the right 

cannot be later revived: 

No matter how the waiver occurs, if once made it cannot be 
revoked by the waiving party. The effect of a waiver, as 
applied in the law of contracts, is to remove entirely from 
the contract that requirement which has been waived. The 
result is the same as though such requirement was never 
called for at all. 

Payne v. Ryan, 183 Wash. 590, 595, 49 P.2d 53 (1935). See also, Tri-City 

Jewish Center v. Blass Riddick Chilcote, 512 NE2d 363, 366 (Ill. App. 

1987); CJS Estoppel, §93. Respondents impermissibly attempted to 

revoke Sound Transit's waiver of the procedural contract time 

requirements by reverting back to the June 2005 RFC. Once waived, all 

timeliness defenses under the contract were barred, regardless of the 

factual basis for the defense. 

c) Sound Transit's Unequivocal Conduct Waived 
Any Procedural Contract Defenses. 

Any defense that NWI's June 2005 RFC did not comply with 

contract procedures had been waived by Sound Transit's unequivocal 

conduct surrounding the RFC and Change Order 12. Sound Transit's 
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conduct could not have been more unequivocal in establishing waiver. 

Sound Transit: 

(1) acknowledged in writing NWI's entitlement to Change 
Order 12 not once, but twice; 

(2) issued Change Order 12 after review by 

(a) the Capital Project Change Control Board; 
(b) Sound Transit's in-house counsel; 
(c) Harris and Associates, the owner's resident 

engineer; and 
(d) the owner's project engineer, KPFF; 

(3) voluntarily paying Change Order 12; and 

(4) never asserting any oral or written reservation of rights or 
non-waiver of contract defenses at any time, either before 
or after issuance of Change Order 12. 

Sound Transit's unequivocal waiver is further established by the 

declaration of Sound Transit's Project Manager Jerry Dahl. He testifies 

that respondent agreed to compensate NWI for additional earthwork and 

agreed to issue a change order for the extra work. CP 157 (Dahl Decl. at 

~~15, 18). 

d) The Undisputed Facts Demonstrated NWl's 
Compliance With The Applicable Procedural 
Contract Requirements. 

The record establishes that the June 2005 RFC did timely comply 

with applicable procedural contract requirements. Sections 4.02.A, 

10.01.A.2(a), and lO.01.A.3 of the Contract General Provisions provided 

that a contractor claim was not to be submitted to Sound Transit until the 
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reasons could be specified in the claim notice, including discovery of any 

acts or omissions of Sound Transit supporting a claim. The specific 

reasons and the acts and omissions of Sound Transit giving rise to the 

additional earthwork claim were defects in Drawing C3.04. The defects 

and errors were first discovered in June 2005, only after NWI obtained the 

results of digital analysis of the Project plans by Earthwork Services. See, 

Weber Canst., Inc. v. Spokane County, 124 Wn. App. 29, 34, 98 P.3d 60 

(2004) (contractor deemed to comply with claim requirements when it was 

precluded from submitting its claim until information supporting the claim 

was available). 

It is disingenuous for Sound Transit to claim through the Dahl 

Declaration that it was not until the deposition of Hal Johnson in February 

2010 that respondent "first learned" when NWI had discovered the 

additional earthwork. Mr. Johnson's deposition testimony was neither an 

epiphany nor a revelation to Sound Transit, or anyone else observing the 

Project site, including Sound Transit's on-site resident engineers from 

Harris and Associates. Sound Transit knew that NWI had completed the 

site earthwork in the fall of 2004, well before receiving the June 2005 

RFC. If there was a timeliness defense available to Sound Transit, it 

would have been asserted long before issuance of Change Order 12. 
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e) Sound Transit's Rescission Claims Involving 
Change Order 12 Precludes Mike M. Johnson 
Argument. 

The sole underpinning of NWI's January 2006 Article 10 Claim is 

the underpayment of the additional earthwork costs in Change Order 12. 

The Article 10 claim rises and falls with Change Order 12, not the June 

2005 RFC. Any Sound Transit defense to the RFC became moot once 

Sound Transit issued the change order. 

In this action, Sound Transit has limited its legal challenge to 

Change Order 12 to rescission claims only. Sound Transit's Change 

Order 12 rescission claim is acknowledgment that it has no Mike M 

Johnson defense to the change order. Otherwise, Sound Transit would 

have argued (albeit unsuccessfully) that Change Order 12 was also made 

ineffective because the June 2005 RFC was "untimely." Absent a Mike M 

Johnson defense to Change Order 12, there can be no similar defense to 

NWI's underpayment claim based on the change order. 

B. The Trial Court Improperly Awarded Attorneys' Fees Under 
RCW 39.04.240 In Favor Of Sound Transit Against NWI. 

1. Standard of Review. 

NWI challenges the trial court's application ofRCW 39.04.240 in 

awarding attorneys' fees and costs in favor of Sound Transit. Whether a 

statute applies to a factual situation is a question of law subject to de novo 

reVIew. Mackey v. America Fashion Institute Corp., 60 Wn. App. 426, 
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429,804 P.2d 642 (1991) (whether RCW 4.84.250 (incorporated in RCW 

39.04.240) afforded defendants a right to attorneys' fees subject to de 

novo review). See also, Villas at Harbour Pointe Owners Assn. v. Mutual 

of Enumclaw , 137 Wn. App. 751, 758, 154 P.3d 950 (2007); Lobdell v. 

Sugar 'N Spice, Inc., 33 Wn. App. 881, 887,658 P.2d 1267 (1983). 

2. RCW 39.04.240 Did Not Apply Because NWI Did Not 
Assert Any Affirmative Claims Against Sound Transit. 

RCW 39.04.240 applies only to direct claims of an adverse party 

that arise from a public works contract. Sound Transit and NWI did not 

have any direct contract claims against the other based on the Project 

Contract. Accordingly, the statute does not apply and cannot serve as 

basis for a fee award against NWI. This lawsuit was commenced as a 

breach of contract action between NWI and PCL arising from the party's 

construction subcontract for the Federal Way Transit Center Project. The 

only damages asserted and recoverable by NWI from PCL are for 

underpayment of additional earthwork performed by NWI under the terms 

of its subcontract. The only party that can be liable to NWI for the cost of 

that extra work is PCL based on the economic loss/contract privity rules 

established under BerschauerlPhillips Const. Co. v. Seattle Sch. Dist. No. 

I, 124 Wn.2d 816,881 P.2d 986 (1994); Donald B. Murphy Contractors, 

Inc. v. King County, 112 Wn. App. 192,49 P.3d 912 (2002); and Lobak 
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Partitions, Inc. v. Atlas Const. Co., Inc., 50 Wn. App. 493, 749 P.2d 716 

(1988). 

Under Berschauer, Donald B. Murphy, and Lobak, NWI could not 

sue Sound Transit for any claims arising under the Project Contract, nor 

could Sound Transit sue NWI for claims based on the public works 

contract. Privity of contract was required, which was absent as between 

Sound Transit and NWI. 

3. Even If RCW 39.04.240 Applied, Sound Transit Failed 
To Follow Statutory Notice Requirements That Were 
Conditions Precedent To An Award Of Fees. 

By the express terms ofRCW 39.04.240, the provisions ofRCW 

4.84.250 through 4.84.280 (and related jurisprudence) apply to any request 

for attorneys' fees made under the statute. 12 Accordingly, the 

requirements under RCW 4.84.250 et. seq. for providing actual notice are 

incorporated into RCW 39.04.240. It is well established that the party 

from whom fees are sought must receive actual notice from the opposing 

party that it may be subject to fees under the statute. That notice must be 

provided before the dispositive ruling or judgment that is the basis for the 

opposing party's request for a fee award. Beckmann v. Spokane Transit 

12 Under RCW 39.04.240, the only exception to the application ofRCW 4.84.250-280 are 
(a) the maximum dollar limitation in RCW 4.84.250 does not apply, and (b) in applying 
RCW 4.84.280, the time period for serving offers of settlement on the adverse party shall 
be a period not less than 30 days and not more than 120 days after completion of the 
service and filing of the summons and complaint. RCW 39.04.240(1). 
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Authority, 107 Wn.2d 785,788-89,733 P.2d 960 (1987); Lay v. Hass, 112 

Wn. App. 818, 824-25, 51 P.3d 130 (2002); Public Utility District No.1 of 

Grays Harbor County v. Crea, 88 Wn. App. 390, 393-94, 945 P.2d 722 

(1997). 

Sound Transit failed to give any notice to either PCL or NWI that 

it intended to seek fees under RCW 39.04.240. No notice was provided in 

Sound Transit's responsive pleadings. Nor was any other written notice 

provided at any time during the pendency of this action, including an 

actual offer of settlement made under RCW 39.04.240. CP 2072-2108. 

a) Sound Transit Did Not Provide Notice Of Intent 
To Seek Fees Under RCW 39.04.240 In Its 
Responsive Pleading. 

Sound Transit's responsive pleadings do not provide notice of 

intent to seek fees under RCW 39.04.240 against either PCL or NWI. The 

statute is not cited nor pled in Sound Transit's responsive pleading to 

PCL's third party complaint, including counterclaims against PCL; the 

cross-claims against NWI; or in Sound Transit's request for relief. CP 23-

24. The only fee statute noticed in Sound Transit's pleading is RCW 

19.86.090 under the Washington Consumer Protection Act. CP 32. 

Sound Transit also filed a responsive pleading and amended 

responsive pleading to NWI's tort and statutory based cross-claims 

unrelated to the public works contract. CP 48-56; 919-927. Absent in 
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both its original and amended pleadings is any affirmative claim or request 

for relief by which Sound Transit requests any award offees. Devoid 

from either pleading is any notice of intent to seek a fee award under 

RCW 39.04.240. Id 

b) Independent Of Its Responsive Pleadings, Sound 
Transit Did Not Provide Actual Notice Of Intent 
To Seek Fees And Costs Under RCW 39.04.240. 

A party is not required to affirmatively plead the fee statute in its 

responsive pleading. However, if not pled a party must provide other 

actual notice of intent to rely on the statute before trial or summary 

judgment ruling, thereby putting the opposing party on notice of the risk 

of attorney fee assessment. Lay, 112 Wn. App. at 824-825 (actual notice 

must be provided before trial court files ruling on summary judgment 

motion); PUD No.1, 88 Wn. App. at 394 (actual notice must be provided 

before trial). Outside of a party's pleadings, actual notice can be in the 

form of an offer of settlement or other prior written notice of intent to seek 

attorneys' fees under the statute. PUD No.1, 88 Wn. App. at 395. 

Here, Sound Transit provided no actual notice whatsoever that it 

would seek fees under RCW 39.04.240, written or even verbal. CP 2073. 

The first and only notice of intent to seek fees under the statute is Sound 

Transit's fee motion filed on July 23,2010. Id The "notice" was 

provided after the Court's summary judgment ruling, which is the sole 
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basis for Sound Transit's claim for fees under RCW 39.04.240. The fee 

motion does not qualify as actual notice required under the statute. 

4. PCL Did Not Put NWI On Notice Of Any Claim To 
Fees Under RCW 39.04.240. 

Likewise, PCL at no time put NWI on notice that it would seek 

recoupment of fees and costs under RCW 39.04.240, on a pass-through 

basis or otherwise. There is no notice of the statute in PCL's responsive 

pleadings. CPI5-22; 57-62. PCL at no time provided any "pass-through" 

notice to NWI that Sound Transit intended to seek fees from PCL under 

RCW 39.04.240. CP 2073. PCL's failure to provide NWI with actual 

notice of a possible fee award under the statute further precludes NWI's 

liability for any Sound Transit attorneys' fees based on the statute. 

5. Sound Transit Failed To Comply With The Ten Day 
Filing Requirement Of Civil Rule 54 (d), Thereby 
Barring Its Motion For Attorneys' Fees And Costs. 

Civil Rule 54(d)(2) provides: 

(2) Attorneys' Fees and Expenses. Claims for attorneys' 
fees and expenses, other than costs and disbursements, shall 
be made by motion unless the substantive law governing 
the action provides for the recovery of such fees and 
expenses as an element of damages to be proved at trial. 
Unless otherwise provided by statute or order o/the court, 
the motion must be filed no later than 10 days after entry 
o/judgment. (Emphasis added.) 

Sound Transit based its request for attorneys' fees and costs on the Court's 

summary judgment ruling issued on May 20,2010. CP 2063-2071. Civil 
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Rule 54( d)(2) required Sound Transit to file its attorney fee motion no 

later than Tuesday, June 1,2010. 13 Sound Transit's motion was untimely 

under the court rule, and therefore barred. 

C. NWI Is Entitled To An Award Of Attorneys' Fees And Costs 
On Appeal. 

NWI requests an award of attorneys' fees and costs on appeal 

against PCL and the contractor's bond issued by Fidelity and Deposit 

Company of Maryland. NWI's entitlement to a fee award is based on 

RCW 39.08.030, and Section 12.8.4 of the PCLINWI subcontract. CP 

101-123 (at 119). 

VI. CONCLUSION 

The trial court erroneously granted summary judgment in favor of 

Sound Transit and PCL dismissing NWl's claim for additional earthwork 

compensation, and wrongly denied NWl's cross-motion. The Court 

should reverse the trial court's summary judgment ruling, direct entry of 

summary judgment in favor ofNWI on its cross-motion, and reinstate 

petitioner's additional compensation claim on remand. The Court should 

further reverse the trial court's award of attorneys' fees and costs in favor 

of Sound Transit against NWI under RCW 39.04.240. Finally, NWI is 

entitled to a fee award on appeal as requested. 

13 Although June 1,2010 is 12 days following the date of the Court's summary judgment 
ruling, Monday, May 31, 2010 was a Court holiday. CP 828-833. 
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RESPECTFULLY SUBMITTED on May 23,2011. 

CABLE LANGENBACH KINERK & 
BAUER,LLP 

By ~~BA 12609 

Attorneys for Plaintiff/Respondent 
Northwest Infrastructure, Inc. 
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Groff Murphy PLLC 
300 East Pine Street 
Seattle, WA 98122 
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APPENDIX 1 

RCW 4.84.250 - Attorneys' fees as costs in damage actions of ten 
thousand dollars or less - Allowed to prevailing party. 

Notwithstanding any other provisions of chapter 4.84 RCW and RCW 
12.20.060, in any action for damages where the amount pleaded by the 
prevailing party as hereinafter defined, exclusive of costs, is seven 
thousand five hundred dollars or less, there shall be taxed and allowed to 
the prevailing party as a part of the costs of the action a reasonable amount 
to be fixed by the court as attorneys' fees. After July 1, 1985, the 
maximum amount of the pleading under this section shall be ten thousand 
dollars. 

RCW 4.84.260 - Attorneys' fees as costs in damage actions of ten 
thousand dollars or less - When plaintiff deemed prevailing party. 

The plaintiff, or party seeking relief, shall be deemed the prevailing party 
within the meaning ofRCW 4.84.250 when the recovery, exclusive of 
costs, is as much as or more than the amount offered in settlement by the 
plaintiff, or party seeking relief, as set forth in RCW 4.84.280. 

RCW 4.84.270 - Attorneys' fees as costs in damage actions often 
thousand dollars or less - When defendant deemed prevailing party. 

The defendant, or party resisting relief, shall be deemed the prevailing 
party within the meaning ofRCW 4.84.250, if the plaintiff, or party 
seeking relief in an action for damages where the amount pleaded, 
exclusive of costs, is equal to or less than the maximum allowed under 
RCW 4.84.250, recovers nothing, or if the recovery, exclusive of costs, is 
the same or less than the amount offered in settlement by the defendant, or 
the party resisting relief, as set forth in RCW 4.84.280. 

RCW 4.84.280 - Attorneys' fees as costs in damage actions often 
thousand dollars or less - Offers of settlement in determining. 

Offers of settlement shall be served on the adverse party in the manner 
prescribed by applicable court rules at least ten days prior to trial. Offers 
of settlement shall not be served until thirty days after the completion of 
the service and filing of the summons and complaint. Offers of settlement 
shall not be filed or communicated to the trier of the fact until after 
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judgment, at which time a copy of said offer of settlement shall be filed 
for the purposes of determining attorneys' fees as set forth in RCW 
4.84.250. 

RCW 39.04.240 - Public works contracts - Awarding of attorneys' fees. 

(1) The provisions ofRCW 4.84.250 through 4.84.280 shall apply to an 
action arising out of a public works contract in which the state or a 
municipality, or other public body that contracts for public works, is a 
party, except that: (a) The maximum dollar limitation in RCW 4.84.250 
shall not apply; and (b) in applying RCW 4.84.280, the time period for 
serving offers of settlement on the adverse party shall be the period not 
less than thirty days and not more than one hundred twenty days after 
completion of the service and filing of the summons and complaint. 

(2) The rights provided for under this section may not be waived by the 
parties to a public works contract that is entered into on or after June 11, 
1992, and a provision in such a contract that provides for waiver of these 
rights is void as against public policy. However, this subsection shall not 
be construed as prohibiting the parties from mutually agreeing to a clause 
in a public works contract that requires submission of a dispute arising 
under the contract to arbitration. 
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ARTICLE 4 CHANGES AND CHANGE ORDER ·PROCESS 

4.01 CHANGeS 

A. General. Sound Transit reserves the right to make by written order .deslgnated or 
Indloated to be a Change Order, alterations to, deviations .from, additions to, or 
deletions from the Contraot Documents. Suoh Change Orders may be made 
without notice to any surety(les) or guarantors. Within the Performance and 
Payment Sonds and any financial guarantees, the surety.(les) and guarantors 
must waive notloe of any Change Orders and agree to be bound In .all ways to 
-Sound Transit for .any suoh Ohange Orders as If It (they) had reoelved notice of 
the same. Change Orders are required to make any ohanges to the Contract 
Price, Contraot Documents, or Contract Time. All additions, deductions, or 
changes to the Work as directed by Change Orders shall be executed under the 
oondltlons cif the original Contraot. . 

B. Changes In the Work, within the general scope of the Contract, may be the 
results of, but not limited to, ohanges In any of the following: 

C. 

1 , . Specifications, drawings, and designs. 

2. Method. manner, or timing of the performance of Work. 

3. Sound Transit furnished facilities, goods, services. or workslte. 

4. Contraot Milestones, 

5. Value Engineering. 

The Contractor shall oontlnue to work during the change process In a diligent and 
timely manner as dlreoted by Sound TransIt, and shall be governed by all 
applicable provisions of the Contraot. 

D. Adjustments In the Contract Erlce. The value of any work covered by a Change 
Order shall be negotiated by Sound Transit and the Contractor to determine an 
equitable adjustment of theContraot Price. An Increase or decrease In the 
Contrac1 PrIce will be determined In one of the following ways: 

1. Where the Work Involved Is covered by unit prIces contained In the 
Contract Documents., by applioatlon of unit prices to the quantities 
Involved In the ohanged Work; 

2. Where proviSional sums are provided for work items, the provIsional sums 
shall be applied to changes for those work Items; 

3. -By establishment of new unIt prices and related quantities for the 
ohanged work; 

4. By reference to catalog prices or other p.ubllshed prices offered to the 
public ln the open marketplaoe; 

5. By mutual aoceptanoe of a lump sum; 

6, On a time and materials basis In accordance with Section 9.09, Payment 
on a Tlma and Material Basis, 
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F. 

All Change Orders (CO) and Change Notices (CN) shall be issued through the 
Resident Engineer. No other order, statement, act of omission or conduct of any 
representative of Sound Transit or third party will be treated as a change 
hereunder. Nothing In this Artlole shall be construed to bind Sound Transit for 
acts of Its employees or agents exceedIng their authority. 

Nothing In this Article shall be deemed to require III change In Contraot Price 
when additional, extra, or changed work Is the result of actual conditions or 
performance differing from that assumed by the Contraotor (exoep1 for differing 
site conditions) or as a result of the Contractor's error In Judgment or mistake In 
designing, estimating, contracting., constructing or otherwise performing the 
Work. The Contractor shall not be entitled to a change In the Contract Price for 
delays cau~ed by the Contractor or Its Subcontractors, employees, or agents or 
for any non~compllance with any Contract prOVisions, applicable law, regulations, 
or permit reqUirements affecting the Worl(, 

8.. The Contractors records pertaining to Changes pursuant to this Article are 
subJeot to audit as set forth In Section 3.04, Audit Aooess to Records. 

4.02 REQUEST FOR CHANGE (RFC) 

A. After the Contractor becomes aware of the need for or desirability of a requested 
change, an RFC maybe submitted to Sound Transit In writing (In a format 
acoeptable to Sound Transit) and must specify the reasons for such change, 
Including relevantclrcumstanoes and Impacts on the schedule. 

B. The Contractor may request additional compensation and/or time through an 
. RFC., but not for instances that occurred more than twenty (20) days prior to the 

request. 

C. Any RFC that Is approved by Sound Transit will be Incorporated Into a Change 
Notice or a Change Order. If the request Is denied, but the Contractor believes 
that It does have merit, the Contraotor may submit a Notice of Intent to Claim In 
acoordance with Paragraph 10.01A, Notice of Intent to Claim. 

4.03 CHANG~ NOTICE 

A. Change Notice ~ Request for Proposal (CN.RFP). 

1. Sound Transit may Issue a CN-RFP. In wrltl1l9, to the Contractor, 
describing a proposed change to the Contraot and requesting the 
Contractor to submit a Contractor's Cost and SchedUle Proposal (In a 
format acceptable to Sound Transit). A CN-RFP does not authorize a 
Contractor to commence perFormance of the changed Worl<. After reoelpt 
of the Contraotor's Cost and Schedule Proposal, Sound Transit may: 

a. Proceed no further with the proposed ohange. 

b. Issue a Change Notice - Work Directive Incorporating part or all of 
the proposed change. 

c. Issue a Change Order Incorporating part or all of the proposed 
change. 
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B. Change Notloe - Work Directive (CN-WD). 

1. A Change Notloe-Work Dlreotlvels Issued unilaterally by Sound Transit 
ordering the Contractor to proceed with a change In the Work. A CN-WD 
may be Issued under one of the following four circumstances: 

a, to execute changes In the Work that do not cause changes In the 
Total Contract Price and/or Contract Time; 

b. to exeoute changes In the Work oovered by the unit prices or a 
lump Bum price contained In the Contract; 

c. to execute changes In the Work on a Time and Material basis, In 
acoordance with Section 9.09, Payments on Time and Material 
Basis; or 

d. to direct the Contractor to exec~lte change(s) in the Work pending 
resolution of an equitable adjustment to the Total Contract Price 
and/or Contraot Time. If Sound Transit and Contractor cannot 
reach agreement on changes to the Total Contract Price and/or 
Contraot Time prior to starting on the changed Work, the 
Contractor shall maintain cost records In accordanoe with Section 
9,09, Payments on Time and Material 8asls. 

2, TheContraotor shall not commence performance of the Work described 
In the CN~WD, until the CN-WD Is Issued by Sound Transit. The CN-WP 
shall expressly specify the: 

a. Intention to treat such Items as changes In the Work; 

b. scope of the changes In the Work; and 

c. basis under which ohanges to the Total Contract Price andlor 
Contract Time will be determined. 

3. When the Contractor receives a CN-WD, the Contractor shall promptly 
prooeed with the Work as Indicated In the CN-WD. The Contractor shall 
carryon the Work and adhere to the _schedule. No work shall be delayed 
or postponed pending resolution of any dispute or disagreement exoept 
as Sound Transit and the Contractor may otherwise agree In writing. 

4. Until such time as resolution of an equitable adjustment Is reached, the 
Contractor shall maintain Its records -:In accordance with Article 9,09, 
Payment on Time and Material Basis. The CN-WD shall become the 
basis for a 'CO when the amount of the adjustment to the Total Contract 
Price and/or Contract Time can be determined, The Issuance of a CN· 
WD Is sufficient authority for a CO, within the limits of the estimated value 
of the CN-WD. 

5, The CN·WD shall contain a Not to Exceed (NTI2) amount. The 
Contractor shall not .Involce Sound Transit for any amount In excess of 
the NTE amount. The Oontractor Is required to notify Sound Transit at 
the point at which eighty percent (80%) of the NTE amount has been 
expended, and provide an estimate of the cost to complete the changed 
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Work. If Sound Transit agrees that costs In excess of the NTE amount 
are justified, Sound Transit may Issue -a revised CN·WD Increasing the 
NTE amount or negotiate a lump sum amount for the changed Work. 

Contraotor'-s Cost and Schedule .Eroposal • If directed by Sound Transit In the 
Change Notice, the Contractor shall submlt -a Contractor's Cost and Schedule 
Proposal to Sound transit within fifteen (15) days after reoelpt of the Change 
Notice. The Cost and Schedule Proposal shall detail price and sohedullng 
Information, showing all of the Impacts on the Contraot Price, Construotlon 
Schedule and/or Small Business Participation of -the changes Identified In the 
Change Notice. If any prices or other aspects are ocmdltlonal, such as orders 
being made by a oertaln date or the occurrenoe of a partloular event at a 
specified time, the Contractor shall Identify these conditions In Its Cost and 
Schedule Proposal. The cost breakdown shall have separate estimates of the 
oosts of added Work and any deleted Work and shall be prepared In the manner 
set forth In Article 9.09, Payment on Time and Material Basis, and shall be 
presented IA a manner such that all phases of work can be easily Identified. The 
Contraotor shall submit detailed cost breakdowns as described above for any 
Subcontraotor proposed to perform Work under the ·change. The Proposal shall 
Include a Certificate of Current Cost or Prlolng Data If required by Sound Transit. 
The Contraotor shall also provide detail and schedullngana/ysls about the effect 
of the changad work on the Contract Time for oompletlon. 

4.04 CHANGE ORDER 

A. The Change Order shall expressly state that It Is Sound Transit's Intention to treat 
the Items -described therein as changes In the Work; Identify scheduling 
requirements, time extensions, prlces,and all oosts of any nature arising out ·of 
the change and shall be accompanied by a Certificate of Current Cost or Pricing 
Data, If required by Sound Transit; and shall contain a statement that the 
adjustment to the Total Contract Price, If any, Includes all amounts to which the 
Contraotor Is entitled as a result of the events giving rise to the Change Order. 
The exeoutlon of a Change Order by both parties shall be deemed to be an 
agreement to all oosts and time of performanoe related to the change. There will 
be no reservation of rights by either party on a bilateral Change Order. 

B. For all Change Orders greater than or equal to two hundred thousand dollars 
($200,000), a certificate of Conflict of Interest must be submitted by the 
Contractor. 

C. Bilateral Change Order; Sound Transit will Issue a Change Order as soon as 
praotloal following agreement with Contractor's Cost and SchedUle Proposal, If 
Sound Tr.anslt deoldes to proceed with the changed work. If Contractor agrees 
with the terms and conditions of a Change Order, Contractor shall sign the 
Change Order arid return It to the Resident Engineer forexeoutlon by Sound 
Transit. 

D. Unilateral Change Order: In the event that the Contractor and Sound Transit are 
unable to agree on the terms and conditIons, the amount of any change or 
adjustment to be made to the Total -Contract Price or Contract Time, Sound 
Transit may execute a unilateral Change Order, In which case the Oontractor 
may file a claim In accordanoe with the requirements of Article 10, Delays and 
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F. 

Claims. If the Contraotor falls to follow the claim procedures In Artlole 10, the 
Contraotor shall not be entitled to any claim for additional compensation or 
sohedule extension arising out of or relating to the Change Order than that 
specified In the Change Order. 

When a Change Order has been executed by Sound Transit, the Contractor shall 
promptly proceed with the Work as Indicated In the Change Order. The 
Contraotor shall carry on the Work and adhere to the schedule during all disputes 
or disagreements with 'Sound transit. No work shall be delayed or postponed 
pending resolution of any dispute or disagreement, except as Sound Transit and 
Contractor may otherwise agree In writing. 

Speolal Rules When Pricing Change Orders 

1. In accordance with the requIrements of the Labor Compllanoe Manual, 
the Contractor and Its Suboontractors are required to contrIbute five cents 
($0.05) per hour for each hour of contraot labor (those subJCilct to 
prevailing wages requirements) of the Contractor to a Pre-apprentice 
Training Program Fund. AccordIngly, the Contractor shall Incorporate Into 
each Change Order an amount equal to five cents ($0.05) per hour for 
each hour of contract labor. 

2; Premium Inorease(s)/decrease(s) for Performance and Payment Bonds: 

a. Premium Increase(s) I deorease(s) for Performance and Payment 
Bonds will not be paid as a part of Change Order payments, but 
will be paid I deducted as a lump sum In the final payment. 
Verlfloatlon of Increased I decreased payment, from the surety, 
must be provided. 

b. If the surety should require an Immediate payment for the 
Increased Bond(s) value as a result of a large Change Order, the 
Contractor must supply evidence of the payment made and a copy 
of the surety's request for early payment. 

4.05 REVIEW OF ESCROWED BID DOCUMENTS 

In the event that a ohange Is unresolved by mutual negotiation, Sound Transit and the 
Contractor may mutually agree to review the esorowed bid documentation to verify the 
fairness and reasonableness of any proposed adjustment In the Oontract Price or 
Contract Time. The review of escrowed bid documentation shall be by mutual 
agreement or by direction of a mediator or Dispute Review Board, If used. 

4;06 SCHEDULE EX'rI:NSIONS 

If the Contractor Is delayed In completion of the Work by reason 'of changes made under 
thIs Article, or by Sound TransltMcontrolied delays as specIfied In Article 10. Delays and 
Clalms,and If Sound Transit agrees with the Contractor that a schedule extension is 
warranted, a Change Order will be furnished to the Contractor within a reasonable 
period of time specifyIng the humber of days of time allowed. The Contractor shall have 
the responsibility of demonstrating the sohedullng Impact of changes and delays In order 
to Justify any sohedule extensions. 
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4.07 CONSTRUCTIVE CHANGE ORDER 

Except as herein expressly stated, no order, statement, or conduct of Sound Transit 
unless provided In writing shall be treated as a change under the Contract or entitle the 
Contractor to an adjustment under the Contract. If the Contractor considers that an 
action or a direction by the Resident Engineer or Sound Transit deviates from the 
Contract requirements ·or may entitle the Contractor to extra compensation or a time 
extension, the Contractor shall submit a Request for Change as provided above. The 
Contractor shall not proceed with the Work untIl appropriate directions are reoelved from 
Sound Transit. 

4,08 EXCLUSiVe REMEDIES 

The procedures specified herein and In Article 1·0, Delays .and Claims, of these General 
Provisions are the Contractor's exoluslve remedy for actual or constructive changes or 
delays by Sound transit. No course of conduct or dealings between the parties, no 
express or Implied acceptance of change o.r alterations to the Work, and no claim that 
Sound Transit has been unjustly enriched by an alteration or Change to the work, shall 
be the basis of any other claim for an Increase In Contract Prloe or extenslen in the 
Contract Time for completion of the Work, 

4.09 CHANGES IN QUANTITIES 

A. This Section applies to unit price Items on the Contract Price Schedule with an 
estimated quantity of four (4) or more and the meaaured quantities required to 
complete the Work, 

B. Increases In Quantities ·of More than 25 percent. 

1. Should the actual total quantity of a ·Contract Item of work shown en the 
Bidding Schedule exceed the estimated quantity shown on the Bidding 
Schedule by more than 26 percent, the Work In excess of 125 percent of 
suoh estimated quantity and not covered by an exeouted Change Order 
specifying thecempensatlon to. be paid, will "be paid for by adjusting the 
Contract unit price as hereinafter provided or at the option of the Resident 
Engineer, payment for the Work Involved In such excess will be made en 
a time ·and material basis as provided In Sectlen 9.09, Payment on Time 
and Material Basis. 

a. The .adJustment of the Contract unit price for such excess 
quantities will be the difference between the Contract unit price 
and the actual unit cost to perform the work, as determined In this 
Section. If the costs applicable to such Item of Work Include fixed 
costs, such ftxed costs will be deemed to have been recovered by 
the Contractor by the payments made for 125 percent of the 
estimated quantity shown on the Bidding Schedule for such Item, 
and In computing the aotual unit cost; such fixed costs will be 
excluded, Subject to the above prOVisions, such actual unit oest 
will be detel111lned by the Resident Engineer In the same manner 
as If the Work were to be paid for en tlme-and-materlals basis as 
provided In Section 9.09, Payment on Time and Material BaSiS, or 
such adjustment ·as agreed to by the Contraotor end the Resident 
Engineer. 
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b. When the total oompensatlon payable for the number of units of 
en Item of Work performed In excess of 125 percent of the 
estimated Quantities Is less than $5,000 at the appllos'bre Contract 
unit price, the Resident Engineer reserves the right to make no 
adjustment In said unit pr.loe. 

Decreases of More Than 25 peroent. 

1. Should the total pay quantIty of any Item of Work requIred under the 
Contract be less than 75 percent of the estimated quantity thereof, an 
adjustment In compensation pursuant to this Section will not be made 
.unless the Contraotor so requests In writing. If the Contractor so 
requests, the quantity of said Item performed. unless covered by an 
exeouted Change Order speolfylng the oompensatlon payable therefore. 
will be paid for by adjusting the ·contraot unit price. or at the option of the 
Resident Engineer. payment for the quantity of the Work of suoh Item 
performed will be made on time and materials basis as provided In 
Seotton 9.09. Payment on nme and Material Basis. 

2. Adjustment of the Oontract unit pr.loe for such decreased quantities will be 
the dlfferenoe belweenthe 'Contract unit price and the aotual unit cost, 
which will be determined as heretnafter provided, of the total pay quantity 
-of the Item. Including fixed costs. Such actual unit cost will be determined 
by the Resident Engineer In the same manner as If the Work were to be 
paid for as provided In Section 9.09. Payment on Time and Material 
Basis. or 'such adjustment will be as agreed to by the Contraotor and the 
Resident Engineer. 

3. N.o compensation shall be made In any case for ·Ioss of antiCipatory 
profits. 

D. If the Contractor disagrees with an equItable adjustment determination by the 
Resident Engineer, the Contractor shall strictly follow all prooedures in 
accordance wJth Article 10, Delays and Claims. Failure to do so shall oonstltute 
the Contraotors acoeptance of determinations by the Resident Engineer. When 
ordered .by the Resident Engineer, the Contractor shall proceed with the Work 
'pendlng determination of the adjustment In costs or time. 'as applicable • 

. E. When Sound Transit has entered an amount for any bld Item, whether unit or 
otherwise. solely for the purpose of providing a common bid for all bidders, this 
Seotlon 4.09. Changes ~n Quantities. shall not .apply. MY Impaot ·due to an 
Increase or decrease In the amount prov.ided for the purpose of obtaining a 
common bid shall be the sale risk of the Contr.actor. 

4.10 EL.IMINATED WORK 

A. Sound Transit may. by written order to the Contractor, omit work. eqUipment 
and/or material to be provided under this Contract, and the value of the omitted 
work, equipment and/or material will be deducted from the Contr.aot Price. The 
deducted value will be based upon the applicable unit price or lump sum. or If 
there Is no such price. the deducted value will .be a lump sum agreed upon In 
writing by tMe Contractor and Sound Transit based on the Schedule of Values 
and other oost Information submitted by the Contractor or obtained otherwlse by 
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Sound Transit. In the event that no agreement can be reached on a lump sum 
basis, Sound Transit shall be entitled to a deductIon based on the value as If the 
work were to be paid for on a Time and Material basis as provided In Section 
9.09, Payment on Time and MaterIal Basis. 

Should any Contract Item of the Work be eliminated In rts entirety, In the absence 
of an executed Change Order coverIng such elimination, payment will be made 
to the Contractor for actual costs Incurred In connection with such eliminated 
Contraot Item If Inourred prior to the date of notification in writing by the Resident 
Engineer of such elimination, 

C. If aoceptable material Is ordered by the Contractor for the eliminated work prJor to 
the date of notification of suoh elimination by the Resident Engineer. and If orders 
for ·such material cannot be canceled, It will be paid for by Sound Transit at the 
actual cost to the Contractor. In such case, the material paid for shall become 
the property of Sound transit and the actual cost of any further handling will be 
paid for by Sound transit. If the material Is returnable to the vendor and If the 
Resident Engineer so directs, the material shall be returned and the Contractor 
will be paid for the aotual cost of charges made by the vend.or for returning the 
material. The aotual oost of handling returned malerlal will be paid for by Sound 
Transit. 

4.11 DIFFERING SITE CONDITIONS 

A. The Contractor shall Immediately upon discovery, and before the conditions are 
·further·dlsturbed. notify the Resident Engineer, In wrftlng of: 

1. Subsurface or ·Iatent physical conditions at the Site which differ materially 
from the oondltlons Indicated In the Contract Doouments; 

2. Unknown physical conditions at the site, of an unusual nature, whloh 
differ materl~rlly from the conditions ordinarily encountered and generally 
recognized as Inherent In the Work of the character provided for In the 
Contract. 

B. The Resident Engineer will promptly Investigate the conditions. 

C. Unless othelWlse agreed upon In writing by Sound Transit, within fourteen days 
of the Contraotor's Initial written notifloatlon of the Differing Site Condition to 
Sound Transit, the Contractor shall provide: 

1. A detailed description of the Differing Site Condition; 

2. A reasonable estimate of the price and time Impaots such Differing Site 
Condition shall aBu.se to the Contract; and 

3. Substantive, contractual, and technical basis supporting the existence of 
the Differing Site Condition ·and Its Impacts. 

D. Wltllin 14 days from receipt of the Contractor's detailed description of Impaots, 
Sound Transit shall either: 

1. Issue a Change Notice (CN) or a Change Order (CO): 
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2, 

3, 

Make a written determination that the event or condition does not Justify 
any changes to the Contract; 

Request additional Information, or 

4, Respond to .the Contractor and Indicate when a determination will be 
mads, If It cannot be made within the above stated 14 days. 

E, If Sound Transit finds that oondltlons are materially different and oause a material 
Increase or deorease In the Contractor's cost of, or the time required for, 
performanoe of any part of the Work under this Contraot,the Resident Engineer 
will make an equitable adjustment In the oost or the time required for the 
performance of the Work, as provided In Paragraph G below. 

F. 

(;, 

H. 

No request by the Contractor for an equitable adjustment to the Contract for a 
Dlfferl'ng Site Condition shall be allowed unless the Contractor has given the 
required written notlos, 

Cost and time ac!Justments fora differing site condition accepted as a .change by 
the Resident Engineer shall be resolved In accordanoe with this ArtIcle and 
Article 10, except to the extent that an equitable adjustment for any condition 
otherwise within the scope of this Section has been addressed by unit price or 
Provisional Hem, which shall control If provided, All other provisions and 
requirements of this Section shall apply to such conditions, fncludlng without 
limitation, notlfloatlon obligations and Investigation requirements with respect to 
any suoh conditIons, 

After providing Notice to S0und Transit and upon receIving direotlon from the 
Resident Engineer, the Contractor shall be requIred to continue with performanoe 
of aU work pending resolution of the Differing Site Condition and maintain Its 
progress with the Work, 

.J. If the Contractor does not agree with Sound Transit's determination that the 
event or condition does not Justify any change to the Contract, the Contractor 
must file a Claim In accordance with Article 10, Delays and Ch:flms, or such right 
to any adjustment In Contract Price and/or Contract Time shall be waived. 

4.12 VALUE ENGINEERING CHANGE PROPOSALS (VEepS) 

A. Sound Transit encourages the Contraotor to submit Value engineering Change 
Proposals (VECPs) In order to avail Sound Transit of potential oost or time 
savings or Increased 'safety ,durIng construction. The Contractor and Sound 
Transit will share any savings In acoordanoe with this Section, VEeps may be 
submitted at any time after Notice to Proceed, 

B. The Contraotor shall submit VECPs directly to the Resident Engineer. As a 
minimum, the following Information shall be submitted by the Contractor with 
each VECP: 

1, Description of the existing Contract requirements that are Involved In the 
proposed change: 

2. Description of the proposed change; 
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3. 

4. 

5. 

6. 

7. 

Dlsousslon of differences between existing requirements and the 
proposed ohange, together with advantages and disadvantages; 

Itemization of the Contract requirements that shall be changed If the 
VECP Is accepted (e.g., drawing numbers and speolfloatlon); 

Justlfloatlon for changes In function or oharacterlstIcs of each affected 
item, and effeot of the change on performance ·of the end Item; 

Effect of proposed ohange on life-cycle costs, including operation, 
malntenanoe, replaoement costs,and life expectanoy; 

Date or time by which a Change Order adopting the VECP shall be 
Issued In order to obtain the maximum cost reduction, noting any effect 
on oontract completion time or delivery schedule.; and . 

8. Cost estimate for existing Contract requirements correlated to the 
Contractor's unit price or lump sum breakdown and the proposed 
changes In those reqUirements .. 

9. Costs of .development and Implementation by the Contractor shall be 
provided. 

10. Additional costs to Sound TransIt (e.g .• costs of testing, redeSign, and 
effect on other contracts) shall also be estimated. 

C. Sound TransIt retains the right to reject a VECP without reView, wIthout reoourse 
by the Contractor If a sImilar change Is already under review; or If In Sound 
Transit's sole opInion, the potential savings are unlikely to Justify the cost of the 
review; or If the proposed change Is otherwIse unacceptable to Sound Transit. 

D. Sound Transit shall expeditiously process VECPs accepted for review but shall 
not be liable for any delay In acting upon any VECP submitted pursuant to this 
Section. Sound Transit may accept, In Whole or In part, by Change Order, any 
VECP submitted pursuant to this Section. Until an order to proceed is Issued on 
a VECP. the C01"ltractor shall remain ·obllgated to perform In accordance with this 
Contract, Change Orders made pursuant to this Seotlon will so state. Sound 
Transit's decisions as to acceptance or rejection of any VECP shall be at Sound 
Transit's sale discretion and shall be final and not subject to review by a dispute 
resolution process or otherwise. 

E. If a VECP submitted by the Contractor pursuant to this Seotlon Is accepted, the 
Contract Amount shall be reduced by an amount equal to fifty percent of the 
Estimated Net Savings (ENS) to the Contractor plus fifty percent of Sound 
Transit's Review Costs (STRC) (or the reduction = O.5ENS + O.5STRG). The 
Estimated Net Savings shall be calculated by subtractlng the Contractor's Costs 
from the Contractor's Estimated Gross Savings. For the purposes of thIs 
Sect/on, the Contractor's Costs are defined as the reasonable costs Incurred by 
the Contractor In preparing the VEep and making the change, such as 
cancellation or restocking charges; and the Contractor's Estimated Gross 
Savings are defined as the dIfference between the cost of performing the Work 
acoordlng to the existing requirement and the cost to perform the Work according 
to the .proposed change. The Contractor1s profit shall not be considered part of 
the cost and shall not be reduced by application of the VECP. 
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F, The Contractor shall Include appropriate v.alue engineering Inoentlve provisions 
In all subcontrac!s of $100,000.00 or greater, and may Include those provIsions In 
any subcontract. In determining Estimated Net Savings for cost reduction 
proposals that Involve a Subcontractor, .only actual oosts to the Contractor and 
Subcontraotor, as deflRed In Paragraph E. above, will be allowed as Contractor 
Costs. Incentive payments made to the Subcontractor by the Contractor In 
connectIon wIth the coat reductIon proposal will not be allowed In determining Net 
Savings. 

G. Sound Transit 'Is subject to public disclosure of records In accordance. with 
Washington State Law. Material and Information, which may be submItted as 
part of any VEep, will be subJeot to such public disclosure pursuant to State .law. 

H. The compensation prOVisions of this Section shall constitute the Contractor'.s 
exclusIve and complete compensation for Sound Transit's .use of the VECP, and 
the c.ontractor shall have 1'10 rlght to additional compensation for future or 
additional uses of the VEep. Sound Transit shall have an absolute and 
unrestricted right to use the concepts, Ideas, methods, materials, and any other 
salient feature of a VECP, for any purpose other than on the Contract or 
oontraots for whloh It was submitted. 

I. Sound Trans"lt's determination of the value of the Estimated Net Savings Is final. 

ARTICLE 5 MATERIALS AND EQUIPMENT 

5.01 GENERAL 

A. The Contractor shall furnish all materials, Including wIthout limitations, equipment 
and completely or partially assembled items, required to complete the Work, 
exoept materials that are designated 'In the Contract Documents to be furnished 
by Sound Transit. 

B. MaterIal and equipment furnished and Installed for ·thls Work shall be new and of 
a quality equal to or better than that specified. 

C. Sound Transit's acceptance of materials on the .basls -of compllanoe 
dooumentatlon, Inspection or testing shall not relieve the Contractor .of Its 
'obllgatlon for conformance with the Contract. 

D. Manufacturers' warr.antles, Instruotion sheets,and parts lists, which are to be 
furnished with oertaln materials, shall be delivered to the Resldent Engineer 
before Acceptance. 

E. The materials and ·equlpment provided and work performed by the Contractor 
shall strictly conform to the requirements contained In the Contract Documents. 
The burden of proof that the oompleted Work conforms to the Contract 
Documents shall :be on the Contractor. 

5.02 MATERIALS CERTIFICATIONS 

A. All materials except materials speolfled by brand name 'or mark or manufacturer, 
furnished for use or Incorporation In the Work, shall be covered by quality 
certifications, test results or other documentation as required by the Contract to 
establish compliance of the products with Contraot requlreme.nts. Unless speclflo 
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H, The Contraotor shall maintain Its reoords In suoh a manner as to provide a clear 
distinction between the direct costs of Work paid for or required to be paid for on 
a Time and Material basis and the costs of other operations, 

ARTIClE 10 DELAYS AND CLAIMS 

10,01 CLAIMS 

A. Notloe of Intent to Claim 

B. 

1. In order to reoelve any reoovery or relief under or In oonneotion with the 
Contraot, the Contraotor must submit a written Notice of Intent to Claim to 
Sound Transit through the Resident Engineer In aocordance with the 
provisions of this Article, Failure to comply with these requirements shall 
constitute a waiver by the Contractor on any right, equitable or otherwise, 
to bring any such claim against Sound Transit. 

2. The written Notice of Intent to Claim shall set forth: 

a. reasons for which the Contractor believes additional 
compensation will or may be due; 

b. nature of the ocsts Involved; 

c. the Contractor's plan for mitigating such ·costs; and 

d. the Contractor's best estimate ·of the amount of the potential claim, 

3. The Notice shall be submitted within ten (10) days after the even1 or 
occurrence giving rise to the potential olalm, or the denial of a Request for 
Change or the Issuance of a unilateral Change Order by Sound Transit. 
However, If the avent oroccurrenoe Is o/almed to be an aot or omission of 
Sound Transit, a Notice of Intent to Claim s.hall be given by the Contractor 
within ten (10) days after the Contractor discovers the act or omission and 
prior to the time for performance of that portion of the Work to whlchsuoh 
alleged act or omission relates. 

4. The notioe requirements of this Article are in addition to any other notice 
requirements set forth in the contract. 

Claims 

1. General 

a. 

n requested by Sound Transit, the 
such further Information and details as may be required to 

determine the facts and contentions Involved In Mid claim. The 
Contractor shall give Sound Transit aocess to Its books. records, 
and other materials relating to the Work, and shall cause Its 
Suboontraotors to do the same, so that Sound Transit can 
Investigate said claims. The Contraotor shall provide Sound 
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b. 

c. 

Transit, on request, with copies of all such books, reoords, and 
other material determined to be pertinent to the claim. 

Failure to submit sufficient detail to permit Sound Transit to 
oonduot a review of the claim will result In rejection of the claim. 

Eaoh claim the Contractor submits for an adjustment that Is 
related to a delay for any cause shall be accompanied by: 

(1) a revised construction sohedule reflecting the effects of the 
delay; and 

(2) proposals to mlnimll.e these effeots. 

d. If the Contraotor falls to submit any claim In writing In the time and 
manner specified herein, It shall waive any relief that might 
otherwise be due with respect to such claim. Depending upon the 
grounds for the relief and the nature of the relief sought, additional 
Information and/or oondltlons of submittal may be speolfled 
elsewhere In this Contract. 

e. The Contractor shall continue to work during the Plspute 
Resolution process In a diligent and timely manner a$ directed by 
Sound Transit, and shall be governed by all applicable provisions 
of the Contract. 

f. At all times during the course of the oonfllct or dispute resolution, 
the Contractor agrees to continue to perform the Work with due 
dl11genoe, unless a stop Work Order has been Issued by Sound 
Transit. In the event the disputed matter Impedes continuing 
performance, the Contractor shall lI,form Sound Transit In writing 
of the impediment and seek direction as to how to proceed. If the 
Contractor falls to provide such notice to Sound Transit, It shall be 
assumed that the Contractor Is proceeding with performance of 
the Contract. 

g, The Contractor shall maintain cost records of all Work that Is the 
basis of any claim In the same manner as Is required for tlme-and­
materials work In Article 9.09, Payment on Time and Material 
Basis. 

h. Both pertl,as have a duty to take all reasonable steps necessary to 
mitigate rosses resulting from the dispute whether those losses 
are their own ·or another party's losses, unless such mitigation 
would require the party to relinquish their position In the dispute. 

2. Submlttal.and Prooesslng of Claims 

a. The Contractor shall submit Its claim in writing to the Resident 
Engineer. Sound Transit shall respond within sixty (60) days after 
reoelpt of the claim. Sound Transit may request In writing, within 
thirty (30) days of recel.pt of the claim, that the Contractor provide 
any additional documentation that may be required to support the 
Contractor's claim or documentation that may r.elate to defenses 

Federal Way Translt,Center 
Rev. 8 - OCIP 

General Provisions 
Section 00200 Page 77 

XXll 

Page 466 

IFB No, RTAfRE 17·04 

APPENDIX 2 



• 
• 

b. 

or claims Sound Transit may have against the Contractor. Sound 
Transit shall respond In writing to the Contraotor's claim Including 
any additional documentatlon as requested by Sound Transit, 
within either thirty (30) days of receipt of said additional 
documentation, If the Contractor responds during the Initial sixty 
.(60) day period, or within a period no longer than that -taken by the 
Contractor :In producing the additional documentation, whichever 
Is greater. In no event shall the extension of the response time 
resulting from Sound Transit's request for additional 
documentation and the Contraotor's response time be deemed to 
waive any statutory limits 'or rights to Sound Transit. 

If the claim Is found to have merit, the settlement Will be 
negotiated in compliance with Article 4, Changes and Change 
Order Process. 

1, 
Dispute Resolution process may Include 

a Disputes Review Board (ORB), mediation or other means as 
may be agreed upon between the parties for settling a dispute. 

d. If the Dispute Resolution process finds the claim to have merit and 
If both acoept the finding, Sound Transit and the Contractor will 
negotiate the terms and value of a Change Order In accordance 
with Article 4, Changes and Change Order Process. 

3. In no event shall any claims be made after FIr.1al Payment Is mads, except 
for those claims that are expressly reserved In writing as provided In 
Article 9.088. Failure by the Contractor to submit claims In a timely 
manner shall result In a waiver by the Contraotor as to such cl6llms. 

4. 

10.02 DELAYS 

A. liqUidated Damages 

1. For each and every day that any portion of the Work remains Incomp1ete 
after a deSignated Contract Milestone, Including Intermediate or final 
completion dates, as specified In the Special ProvisIons, damage will be 
sustained by Sound Transit. These damages may Include, but are not 
necessarily limited to the following: 

a. Delays In completion and operation of the transit .system; 

b. Increased costs of Contraot administration, engineerIng, 
Inspeotlon, and other Sound Transit funotlons related to the design 
and oonstruotlon ·of the Project; 
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o. Costs resulting from delays to Interfacing Contraotors; and 

d. Costs relating from Impacts to businesses along .the alignment. 

2. Beoause of the difficulty 'In computing the actual material loss and 
damages to Sound Transit, It Is determined In advanoe and agreed by the 
parties hereto that the Contraotor will pay Sound Transit the amount(s) 
set forth In the Speolal Provisions for eaoh day of delay as representing a 
reasonable foreoast of the aotual damages that Sound Transit will suffer 
by the failure of the Contraotor tooomplete suoh Work, or portion thereof, 
within said tlme(s). The execution 0f this Contraot shall oonstltute 
aoknowledgement by the Contraotor that it has asoertalned and agreed 
that Sound Transit will aotually sl:Jffer damages In the amount herein fixed 
for ·eaoh and every day during which the completion of the Work or 
portions thereof Is avoidably delayed beyond the specified tlme(s). 

3. Sound Transit may deduot assessed liquidated damages from any 
monies due or that may beoome due the Contractor under the Contract. 
If suoh deduoted monies are Insufficient to reoover the liquidated 
damages owing. the Contractor or the Contraotor's surety or sureties shall 
pay to Sound Transit any deflolenoy within 30 days after oompletlon of the 
Work. 

4. Where liquidated damages for contractor-caused delays are applloable. 
Sound Transit shall not seek actual damages for delay; however. to the 
extent liquidated damages are not applicable, Sound Transit reserves all 
other rights and remedies provided by law or under this Contraot. 

Extension of Time for Certain Delays 

1. Notice of Delay or Potential Delay. Immediately., but In any event no 
more than five (6) days, after the Contraotor foresees or should foresee a 
delay or a potential delay In the prosecution of the Work or ·upon the 
occurrence of a delay or potential delay that the Contraotor regards as 
unavoidable. the ·Contractor shall notify Sound Transit of suoh delay or 
potential delay, Within five (6) days of such notice the Contractor shall 
provide In writing the probability or the occurrenoe ·of such delay, the 
extent of the delay, the speolflc Impacts and effects of the delay on critical 
path aotlv.itles and the Construction Sohedule, and Its possible cause. At 
a minimum the written notice shall- Include: 

B. The facts underlying the .potential delay; 

b. The nature of the any additional costs which may be caused by 
the potential delay; 

o. The nature of any additional time whloh may be needed; 

d. Contraotor's plan for mitigating suoh costs and delay; and 

e. An estimate of the oost Impacts due to the delay or the potential 
·delay and an estimate of the time ,extension ·requlred for 
mitigation, a.long with all substantiating facts and supporting data. 
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2. The Contr£'1ctor shall fake immediate steps to prevent, If possible, the 
occurrence or contlnuanoe of the delay. If this cannot be dons, the 
Contractor and Sound Transit will determine how long the delay will 
continue and to what extent the proseoutlon and completion of the Work 
are being or will be delayed thereby. Sound Transit will also determine 
whe.ther the delay Is to be considered avoidable or unavoidable and notify 
the Contractor of Sound Transit's determlnatfon. 

3. The Contractor agrees that no claim shall be made for delays for which 
timely wrman notice, as specified above, Is not made to Sound Transit. 

C. Avoidable Delays 

1. Avoidable delays In the prosecution of the Work shall Inolude delays that 
could have been avoided by the exercise of due care, prudence, 
coordination, foresight and diligence on the part of the Contractor, Its 
Subcontractors, or Its Suppliers at any tier, Examples of avoidable delays 
Include, but are not limited to: 

a. Delays that may In themselves be unavoidable but do not 
necessarily prevent 'or delay the proseolltlon of parts of 'the Work 
or the completion of the Work within the Contract Time (e.g., fit 
within the Float time shown on the Construction Schedule(s).) 

b. 

c. 

d. 

e. 

Time associated with the reasonable actiVities of Sound Transit, 
third party stake.holders or other oontraotors employed by Sound 
Transit that do not necessarily prevent the oompletlon of the 
Contract Within the Contract Time. 

Delays that may In themselves be unavoIdable, but whIch do no! 
affect any Crltloal Path aotlvlty on the accepted Construction 
Sohedule(s). 

Strikes, normal weather oendlUons, mechanical breakdown, 
equipment failure, and acts of negllgenoe by the Contractor's 
forces, Including Subcontractors an~ Suppliers. 

Delt:lYs In the prosecution of the Work due to: 

(1) The Contractor's failure to provide sufficient resources, 
Inoludlng, but not limited to: personnel, equipment, 
material, or plant: 

(2) The Contraotor's failure to submit required work products 
In a timely marner; 

(3) The Contraotor's failure to procure and/or deUver materials 
and/or equIpment In a timely manner. 

2, If requested by the Contractor, Sound Transit may grant an extension of 
time for the avoidable delay, If Sound Transit determines that an 
extension Is In Sound Transit's best Interest. Time extensions shall be 
Issued through a Change Order. 
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D. UnavOIdable Delay 

1. 

2. 

An unavoIdable delay means a del 
cannot be regarded as avoIdable a~ In the prosecution of the Work that 
delays ,shall./ncludedelays that re~~fte; Paragraph 10.02C. Unavoldab-Ie 
the Contractor and that .could not haver~m causes beyond the oontrol.of 
care, prudence, coordInation for I sen avoIded by the exercIse of 
'Contractor, Its Subcontraotor~ or i~ss ght, and diligence ·on the part of the 
provlalon'Is specIfIcally provIded In th uppl/ers at any tlar, and for which no 
or mItigating such delay. e Contract Documents for managing 

Examples of UnavoIdable Delays Include, but sr.e not limited to' 
a. Acts of God, . 

b. Fire. 

c. War. 

d. RIot. 

e, Unusually Severe Weather U 11 ' 
shall not be deemed unu' ~~sua y severe weather conditions 
standard devIations from th:U~:a~~~e~e t If they fall within two 
Weather bureau for the S ttl' a a recorded by the .u,S. 
ovar the past twenty (20) ~a e enid Tacoma metropOlitan area 

condItions shan be UPdate~ar~ee:a~~s ~e O~~~'t~~c~~a~~J 
provided to Sound Transit. To preclude the dlffioultles of actual 
~easurernent the parties hereto agree that weather data at the 

ta shall be expressly deemed to be the sarna as that measured 
at the SeatHe-Taooma International AIrport by the Environmental 
Data and InformatIon Service of the National Ooeanic and 
Atmospheric Administration ("NOAA") of t.he U.S, Department of 
Commeroe. 

f. Epldemlo, 

3, Extension of Time: For delays that the Contractor has given notice 
p.ursuant to this Section, and considers to be unaVOidable, the Contraotor 
shall submit to Sound Transit oomplete written InformatIon demonstrating 
the effect of the delay on the crltloal path on the accepted Constr-uotlon 
Schedule. The submissIon shall be made within ten (10) days after the 
end of the ooourrenoe that Is olalmed to be responsible for the 
unavoidable delay, Sound Transit will review the Contractor's submission 
and determine the number of days of unavoidable delay and the effect of 
such unavoidable delay on such orltlcal path, Sound Tr.anslt may grant 
an :extenslon of time to the extent that unavoidable delays necessarily 
affect the critical path In the Construction Schedule(s'). During such 
extension of time, liquidated damages will not be charged to the 
Contractor. It Is understood and agreed by the Contractor and Sound 
Transit that time extensions due to unavoIdable delays necessarily 
involve critical path operations that would prevent completion of the Work, 
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E. 

·F. 

G, 

or portion thereof~ within the Contract Time. Time extensions shall be 
Issued via a Change Order. 

ConourrentDelay 

If Sound Transit determines that there are delays to the project as a result of 
ooncurrent delays for which both the Contractor and Sound Transit are 
contributors, Sound Transit may grant a time extension. However, no 
compensation will be due ·to the Contraotor for this time extension due to the 
conourrent nature of delays, 

Shortage of MaterIals 

No extension of time will be granted for a delay oaused by a shortage of 
materials (ex-cept Sound Transit-furnished materials), unless the Contractor 
furnishes to the Resident Engineer documentary proof that the Contractor has 
dilIgently made every effort to obtain such materials from all known sources 
Within reasonable reaoh of the Work .and further proof In the form of crltlcal .. path­
analysis data as required In Section 10.01., Claims, that the Inability to obtain 
suoh materials when originally planned did In fact oause a delay In final 
oompletlon of the entire Work which oould not be compensated for by revising 
the sequenoe of the Contraotor's operations. Only the physIcal shortage of 
material will beoonsldered under these provisions as a cause for extension of 
time; and no consideratIon will be given to any claim that material could not be 
obtaIned at a reasonable, praotical, or economical cost or priCe., unless It Is 
shown to the satisfactIon of the Resident Engineer tha.t suoh material could have 
been obtained only at exorbitant prices entirely out of Une with current rates, 
taking Into account quantities Involved and the usual practices In obtaining ·suoh 
quanmles. 

Compensation for Certain Delays 

To the extent that the Contractor proves (8) that the Contractor has been delayed 
Inoompletlon of the Work by reason of .changes made by Sound Transit under 
these General PrOVisions, or a Sto.P Work Order, or by any other action 'or 
omissIon of Sound Transit; (b) that the Contractor was not conourrently 
responsible for the delay; (0) that the Contractor has suffered aotuallosses as a 
result of the delay; (d) that but for Sound Transit's actIons, the Oontractor could 
not have SUffered such actual losses; (e) that the Contractor could not have 
mitIgated such actual losses despIte taking all precautionary and remedial 
acflons; and (f) that the delay was not within the contemplation of ,the Contract; 
then Sound TransIt shall pay to the Contractor as full'compensatlon for any such 
·delay, and for any actual and real disruption which may have been assoolated 
with any such delay whloh the Contraotor can clearly quantify and oaloulate, the 
amount of the aotual loss as computed In acoordance with the Contract 
Documents, provIded that the Contractor shall strlotly comply with the notice and 
other claims prooedures set forth In Section 10,01, Claims. Unless the 
Contractor satisfies the provisions of this Seotion, the Oontractor's sale remedy 
for Sound Transit-caused delay shall be an extension of time under Paragraph 
10.028, Extension of TIme for Certain Delays. 
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ARTICLE 11 DISPUTE RESOLUTION 
11.()1 PURPOSE OF DISPUTE RESOLUTION 

The purpose of this Dispute Resolution Section Is to provide a structured approach for 
the parties to resolve disputes fairly at the lowest level possible without Inourrlng 
significant administrative costs. It Is agreed by the parties that the parties shall enter Into 
the dispute resolution process In good faith and that use of the dispute resolution 
processes for purposes other than resolvIng a legitimate dispute (e.g. as a delay tactic) 
shall be evldenoe of bad faith In the performance of this Contract. 

11.02 CONTINUATION OF WORK WHILE DISPUTE RESOLVED 

At all times during the course of the confllc"tor dispute resolution, the Contractor agrees 
tocontlnue to perform the Work with due diligence, unless a .Stop Work Order has been 
Issued by Sound Transit. In the event the disputed matter Impedes continuing 
performance, the Contractor shall Inform Sound Transit In writing of the Impediment and 
seel< dlreotlon as to how to proceed. If the Ccmtraotor falls to provide such notice to 
Sound Transit, It shall be assumed that the· Contractor Is proceeding with performance of 
the Contract. 

11.03 DUTY TO MITIGATE 

Both parties have a duty to take all reasonable steps necessary to mitigate losses 
resulting from the dispute whether those losses are their own or .another party's losses. 
·unless such mitigation would require the party to relinquish their position In the dispute. 

11.04 PARTNERING 

A. Preventing Conflict 

1. The parties agree to use the princIples of Project Partnerlng: 
collaboration and cooperation to Identify and engage In measures to 
prevent and resolve potential sources of conflict before they escalate Into 
disputes, claims, or legal actions. Such measures should extend to al\ 
levels of the Work, Including lower-tiered Subcontractors, and may 
Include the following: 

a. Conducting a one-day workshop to "kick-off" the performance of 
the Work by Introducing the concepts of Project Partnerlng and 
holding follow-up workshops at least annually. 

b. Developing and Implementing a Partnerlng Aotlon Plan devoted to 
developing and maintaining a collaborative atmosphere on the 
proJeot at all levels. 

c. Developing and Implementing a Dispute Escalation Process. 

d. Conducting faoilitated, Executive Partnerlng Sessions among the 
senior managers of each party to discuss Issues related to 
potential conflicts and to engage In collaborative problem solving. 

e. Conducting training for all parties In team building, collaborative 
problem solving .and conflict resolution skills. 
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f. Conduotlng evaluations of the ProJeot's partnering ·efforts, 
Inctudlng language from this Seotlon In oontracts for 
Subcontractors who become Involved In the performance of the 
Work. 

2, Sound Transit will provide the Partnerlng Facilitator and Facilities, All 
other oosts assoolated with the contractor's participation in the partnerlng 
program shall belnoluded In the Contraot Prloe. 

13. Resolving Confllots 

11.05 

A. 

B, 

C. 

1. Sound Transit and the Contraotor agree to use their best efforts to resolve 
disputes arising out of or related to this Contract using good faith 
negotiations and the principles of Project Partnerlng by developing and 
Implementing a Plspute Escalation Prooess that provides for the timely 
resolution of disputes as olose to the their point of origin as possible. It Is 
agreed that .the foregoing will not negate any of the Contraot requirements 
for providing timely notice and the timely submission of documents that 
are required elsewhere In the Contract Documents. 

2, 

. For 
mediation,s mediator shall be chosen that Is agreeable to all parties 
Involved In the dispute and such agreement shall not be unreasonably 
withheld. All statements made by parties Involved In the dls-pute to the 
mediator shall remain confidential and shall not be disclosed by the 
mediator In anyllUgatlon or other claim prooeedlngs. All parties hereby 
agree to SUch terms and signature of the Contract provides wr1tten 
confirmation of these terms. 

DISPUTES REVIEW BOARD 

Disputes Review Board (ORB) may be established to assist In resolving claims 
on the Project. Disputed claims may be heard by the ORB only after the claims 
process detailed In Section 10.01, Claims, has been oompletely followed. 

The provisions for establishing a ORB, If a ORB Is to be utilized In this Contract, 
will be provided In the Special Provisions In the Section entitled Disputes Review 
Board Procedures. The Three Party Agreement to be used In establishing a 
ORB Is also located In that seotlon. 

Where no approved ORB Is currently established or currently operating, the 
parties will utilize their best efforts to negotiate resolution of claims In good taUh 
utilizing an Disputes Resolution process such as mediation, .or other recognized 
Disputes Resolution process for settling a dispute, acceptable to the parties to 
the Contract. 

lfi*bI~lt§iJiJ~~~~£lI>._i!IlI.WI1IimRrimJ;I~~ 

It Is the Intention of this Article that differences between the parties arising under and by 
virtue of the Contract shall be brought to the attention of Sound Transit at the earliest 
possible time In order that such matters may be seltled without a claim being flied, If 
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possible .• or other appropriate action promptly taken. The Contractor agrees to defer, In 
the absence of special written notice given by Sound Tr.anslt, the commencement of any 
legal action against Sound Transit on a matter required to be covered by written Notice 
of Intent to Claim pursuant to Par.agraph i0.0iA, Notice of Intent to Claim, until all of the 
administrative and dispute resolution processes have been exhausted. 

ARTICLE 12 SUSPENSION AND TERMINATION 

12.01 STOP WORK ORDE~ 

A. Sound Transit may at any time and for any reason within Its sale dlsoretlon Issue 
a written order to the Contractor thereby suspending .• delaying, or Interrupting all 
or any part of the Work for a specified period of time. 

B. In the event that It become necessary for Sound Transit to suspend all, or a part, 
of the Work, Sound Transit will de.llver a written Stop Work Order to the 
Contractor, which shall describe the following: 

1. Identification of the work to be suspended; 

2. The date and time upon which the Stop Work Order shall be effective; 

3. The period of time during which Work will be suspended, If known; 

4. Directions to be taken regarding subcontracts; and 

5. Other Instructions required to safeguard the Work and to prevent property 
damage and personal InJury. 

C. The Contractor shall com'ply Immediately with any written order It receives .from 
Sound Transit suspending the Work and take all reasonable s!epsto minimize 
costs allocable to the Work covered by the suspension during the period of Work 
stoppage. The Contractor shall resume performance of the suspended Work 
upolJexplratlon of the notice of suspenslon,or upon direction of Sound Transit. 

D. Within the period specified by the Stop Work Order, or within any extension of 
that period, Sound Transit may: 

1. Terminate the work covered by the Stop Work Order; 

2. Canoel the Stop Work Order; or 

3. Allow the period of the Stop Work Order to expire. 

E. Costs Associated with a 'Stop Work Order 

1. If a Stop Work Order Is canceled or the period of the Stop Work Order 
expires, the Contractor shall resume work. 

2. The Contractor may be allowed an Increase In the Total Contract Price or 
an extension of time, or both directly attributable to any suspension, 
provided that: 

a. The Contractor submits a Request for Change In accordance with 
the requirements .of the Contraot Documents; 
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APPENDIX 3 
PCL CONSTRUCTION SERVI<;ES, INC. 

SUBCONTRACT 

WHEREAS CanlraC1ol' dcsirc:IlO main Subcolltt'll:tor to Nmisb cataIn portIcms or tho 1IlIIIIriII. labar, and/or services !Dr the Prujcct. 

NOW, THEllEFORE, Ccmtnctor md Subcaatnctor 1I1P= IS follows: 

SBCI10NI 
SUBCONTRACf WOIUC 

1 J SubcoDInctor shill, IS 1ft iDdopaIdc:IIt 1XIDIrICtOr. provide ad IbmiIh 111 t.bor, mmrials, tools, supplies, cquiJllllCllt, ICI'Vicc:r. 
faciJjticl, supervision .ad Idmiuislratian aeccauy for 1110 propII' ad aompIofc perrom.u:e md KCqItIII«Z of 1ho followiDz par1ioIII or tile wark 
(bIein. the "Subcontract Wan- 1.1 _1!pCCi&:Il1y cWiDod ill tho Unlfarm Spcdll CondidoDs to Suboaalzact) for the PnIjcc:I, toptber with SUch 
0Iha' portioII8 of the dmwiDp, spec:ific:Itian ~ IddcDda .. rdarcd Ibtnto: Stbspptnq Wprk ......... bUy !!1ltIiped I. EthIb!t YA" 

1.2 SubI:oDnctor ~ is 0 is not requin:d 10 IIIopt ad lmpI_t & mmct.tory drua ad IIcoboI h:Sdng pIOIJ'UIin ICCOI'daDco 9ttb 
Par" 'lII6.7 oflbe Unltbrm Spcda! CaadltioallO SubcarllrlCt. 

SECtlOND 
SUBCONTRACf PBICE 

In CXlIISidcr1ltian of SubcoatnclDr's prribnnllJGO of tbiI Subcoatr1cr IIId Ibe Subcontract Wort. .xl at tbe timcllIJd sabjcct 10 \he tams md 
COl'IditiOllS hereinafter set forth, Contnctor IbaIl pi)' 10 SubcanIrIc:b:w the \otII snm ofs;m MIPoL Nl!ety-Dm Dpgypd. Dr" IIydred Dirt! 
Two pd 001100. (S 1m ,,» pm, bninaftcr the 0Sub\loatnct Prkc.. 

SEC'IlONm 
SPBCIALCONDmONS 

The Uniform Spa:!11 Conditions 10 SubcantrICt (RIvised 01199). conIIIDlng Articles I throup XXII, In! iDc:orpcntod in the Subcoatract IS 
thonsh fiIlly lOt forth bc:rei!I. Subooatracltt hereby IClcnowJodgcs ra:eIpt of the Unifcmll Speeill Conditi~ to Subconlnct. 

PCLCeastnlc:do.~ 
~.~--.-. - ~ 

CIIrth H. Homland 
AdmInistration Maneoer t~ ________________________________ _ 

Twa aJpIeIef til. S.lIcoatnct ad EddbIt .. A" (If' Uf) dal1_a:a.1d for alClldaB PIlI ntun by Caatnc:tDr. 
zx .. c.d CertlllcltkIII DC lqaaJ IIIpIoJIDIat OpparlUity, If appllable. 

CcrIJIJcMe(I) "lira ..... c.apu.aa. 
EueDted Pwf'0I'IIIIII. I •• p.,... .. t ....... reqlllnd. 

~ 1999 PCL &wrpriIa.1ttc 
AU /UPI6"""" 

ThIs StllJcoalrllctf_1I th propa1)' fIf PC1 hterprises. Jill!. uti IIlI7 Dat be ... ." ..,. --.w campuy .. pcnoa wftIt01lt" ~ peradIIIIOL 

EXHIBIT A 
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made ill l1li1 proc:eedlq IUthoriRd by !he Prime CoDfrld. Subc:oatrador'l c:ompeDIalioa on dIlma deIcribed ill J'ancnpb 12., sbaIl be 
IIIIired to the c:ompeDIII1!OII 8CIuIIIIy paid to Con1rador ill cDlllleClioll with ~ claimI, md receq,t of IUCh paymeat bJ Coa1nc:tar !. • 
CDDdIdoa precedeIIt to CoutracIiDr'I obllpticms bereuader. 

12.6 Joinder oI.Subcoutracllar: Con1nctar 1lIIY, III Ita .. diIaetioa,jolllSubcoatncmr II1IJt1 cIIIpate raolutioa prOceediq to 
'WhIch CoatnIdDr 18 or becomes a PIII'V IIId whicb. ill CaatndDr'a tole JucIIpDeDt, reJ.Ies to or IIffIedII Sabc:oDtraclats perfarmmce of the 
SIIbccmlrac:t Wed, lDducllq: (a) fIII1 cIiIpu1e rwoiQIIou prvcedUR provided In tbe PrIme CoaIrIc:t fDr cIIsputeI m.ma betwec 
Coa1nlCllar. Owaer md/ or otherI, IDc:IucliDc IIrllItnticm ad IIIIIadaIoD to An:bltec:t or EqiDeer; (b) IItIptIua; (c) acbaIJIisIniIif 
proceediDp; IIId (d) lIlY other' dbpaor: reeolallaa proceedIDr ~Ie aDder the JIffI'IIJIna' law. If 10 joined, Subcoutnctar IbaII 
pridpIte at Ita own ezprme In IIIId JII'IICIICCIiDa.1baIl be bouDd by Its outcome. mel IhdI dimIisI or Ibm I/1Jf medIattoD.lIiIIIndIoa or 
Iitiptioa proceediDp IDsIitu1I!d qaIaet CoaInctIr IIBder ~ 12.7. 

12.1 CIIimI betweea CoImIctDr IDCI ~ 
12.7.1 If either pIfty bill dIIIma IIIiDat 1be od!erwbldl.-e not covered under ParaanrPbs l2.31hrvvP 12.6, the c:laimut 

abaIl JII"O'Ide 1I1'ittI!II nodo: of IUdI cIaJma 111 !be other pa1y 'tr\thJa sixty (60) days.tler!he claimaDt knew or should 
haft ImcnrD 01 the facia IivIIII rile to die claim. scept - othenriIe pnMcIed ill PInInPh 12.2. Prior to the 
CIIIIIIJICUCeID of .tmratIoo or Iitfptioo, each pwty .-. upOa tbe wriUICII requeat 01 the other paTtf. to IUbmit 
tbe dIIms to I mediator aad to QeFIiatIe In road faith In III uteqt to r-=b a Iddemeat of the cIIdaI& MetBatioa 
shaD be aoverued by the CcuIacrudicID IttcluaCr7 MedIa1Ioa Rules 01 the AmerIcaa Arbltralioa AsIodIdoa. Neither 
parV IhalI proceed wttb .triIraIioIl ar Btiptioa while mediation ill 1JIIIrOiolr, e:xoept ill otherwiae pvrided In 
ImcnIIh 12.6. . 

12.7.2 With raped to !be claims ldeaII8ed III Sabpii4rapb 12.7.1, if aeIther pII"ty requeD JDCdlatlcm, or If DJediadon does 
Dot n.oive the w.pute, Contnctor may elect at IIDf time to arbItme or to IItIpte the dIIIpuIe, md SubcaDtrador 
hereby IIII"CeIID arbiIntIIlf 10 eIedecI .., CoaIl'lCtor. Snbcaatndor qreea to dIadII or abate any ~ 
pen_In a forum oIher IlIaD that selected by Conlrldor. Any arbitntioll ~ sbaIl be pvenecI by the 
Conltnlc:tioa IDclusIry ArbltraIiaa RuIca of the AIIIcricIII ArbiInIioD ~ _lIIIpIIlemeuted by SubJlllall1lllha 
12.7.3 ad 12.7.4 ud by I'InIInPh 12.8 bereof. No lIrbitntioa or &tIpdoa lIhaIIiDc:Iude by collllllldatioa,joioderorin 
1lIIY other DlIDIItI', par1Ies other thin OWDer, An:bited. Enaiaeer, Contractor, Subcoutnctor aad any other per'IIOUI 

IUbItudIaJIy iImIhed In • COIIIIDCIII qaeIIIoa of fad orlnr, wbow preIIIIIID: Is rt:CIIIiRd If complete relief!. to be 
ICCOl'CIed. If 1I'Wnti0ll1l1llected by CootncIIJr, !be InnI readered by tile arbiIndor(1) IhaD be !nal, IIId Judameat 
may be stemillplllit III ICCOI"CIIIIce 1IiIh app8cIbIe law In .", COUI1 hmIr juriIcUction tIlereof. 

12.7.3 SubcoDtractor.- to require illlIIfttiee lad iDM"eR III be boIIIId bJ l1li1 arbIImIoa DIInI apinst It 
Notwllhsaaadina' IIIYJII'09IIiona of 1ft or rule oi arbitn6JII to the coatnry, l1li1 par'IJ to aD arbia'atlou qreed to 
hereiD mar mIillilelf of Ibe cIiIeoftrJ procaIura provided tar ill the Fedeni RuIeI of CMI Prac:edure. 

12.'1.4 Neitber SubcollhdlH' nor CoDtrac:tDr Ibd COi.11DtIICe or proceed wItb mediadoa, arfliCnUon or ItJptIoa Ipiust the 
other, DOr aaeer1 ~ defense In .,.1UCh proceedjDc. without bavIDr tint cIdcnniDed tMt, to the bat of Ita iIJIowledre, 
inform.liaa aDd beIId, funned Iller ~Ie iDquIry, aid clahn or ~ Is weD-trr-ded ill filet aDd. i.wurmted 
by alldna'taw or • JOOd 6Iltb aqumeut tlr the ateDIion, modlficalioD or J"C9a'al of c:dItIaa law, and It Is DOt 
hltIIrpoIed tar lIlY ImJll'OP!l" JiIIIllI*lIllCh .. to __ or to c:auae \IIIIoILCIIIIW I ddaJ or Deedieu iDa1!IIe III the cost 
of mediIdIoa, ~ or UIIpdog. If eItbtr pu1y violates this provIcicm, the preaicllDi aJUrt or ..-bitraIioD puiel, 
upon moIioD, IbaIIImpoae upon the WIIIIIq perIJ III IIPPfOpriate andIOD, whicb sbIlI iIIcIude .. order to II')' to the 
other PIIiV· the IaIIODIbIe expIIIIIeII iDc:umed becsuae of IUCb ~ iaducIJria tbe DIInI aI reuonable ItfDrueyI' 
feeL 

12.8 Genenl ProvitioIlS: 
12.8.1 Subc:ontnctor IheII pr'CIClted with the Subcoadnd: Work and mabdIID Ita JIrGIIftI hi III rapects c1uriaa the peudeDcy 

of IIDJ c:1aim, dispute, rnediiIdoD. .t.itnlIDa or Iillptioa. 
12.8.2 11 the eIedIoIIs IffanIed CoatndDr iD Stlbilll .... i2.7.1 or 12.7.2 hereof are DOt eJIiIrceable, !ben bodJ parties 

IhaD be bound to artJitnII: the diIputI! III ICtOI1IIDce with the reqalaemeDts ot Subpll'lcnpb 12.7.2. 
12.8.3 If Contractor bu prcMded lilt boDdl punulDt to 40 U.s.C. Sec:tion 270(a), et seq. (the -MiJIer Al:r) or punuant to 

IIIrltlll: or IocaIItItUtory or rquIItary requlreDJeat, SubcDDtrac:tor IIreeI to ItIy lIlY IdioD or cIIiin IPiDst 
Colltrldor IIId/ or Its sureties IIl'IIIDg out of or reII.tInr to the Subcoatnct or the Subeoatract WorIr. pencIioao the 
complete md IaaI reeoIu1Icm, iDcIudillc appropriate IIIJI)eIls, of all claIma iImItviq the Subcontnc:t or the Sabc:oatr.ct 
Wmic IIIbiDitIed pIII1IUIIt to lIlY of the dlIpute re.olutlDD .. oced1In:I let forth ill the Prime Contr.:t or iii PananPbs 
12.3 tbroutrh 12. 7 ~f. Thll JII'Q9Islon iii DO way _ or ...,. SubcoI1I111ctot'I ObliptiODI to 1Ile ml aDd an 
Dotic:eI or c:IalmI u required by ItIIUte, code. rule, reauIItiou or buud. 

12.U SbouId either pu1y lile I c:IIim or tIe!Mlld srbHnlioa to enforce lUI of the prO'I'!IIoas hereof, to protect Ita interesb III 
IIIf a.nner uiaiq under the Subcontnct, or til reaMr OIl a aantJ boDd &niabed by .!IUt.r to the SCIbcoatrlct, the 
prwaIIInr IIIf1¥ tIbaIJ be entitled to rec:oYeI' from the other JIIIfl1lDC1lts suretieI aD reaoaable 1Uan!etI' fees, costs, 
charJa, expert wilDe. fees, mel apeuaeslnc:urred iD said proc:eediaf. 

12.8.5 SubaJatnc:tor WIi'n!s Ita richt to 1riaI by Jury illlIIf Btiptiou to wbkh It II 01' becomeIIa part,y UDder the proviliOUl of 
the Subcontract. Subcootnc:tor qreeslllinclutle thiI CODcIItion ill every IUbc:ootJ¥t ad qreeIJIeDt for mmriaIs. 
t1UppIles, labor or equiprDcnt entered iDIo by Subcontn.ctor in repnI to the 5libcoDtnct Work. 

12.8.6 The nlidity, inla"prelalioD, md perfonDIJICI: ot the Subcolllrld shaD be ICM!r1IeIi by the LIws of Che State ID which 
the Project IIIoc:11ted, and Subc:oDlradDr hereby submits to the jarlsdlctllIIl of that ~. Arty mediatloD, IIri:dtntioD or 
Iesral proceedioa permitted hereliDder sba1l be commeucecl and proeeed In the COUDty III wblch the Project is located, 
unleIs the JIII1iea qree in wrItiq to I d.lffcrent loc:adon 

12.8.7 Subcontractor qren that Concnc:tor'sllllTedes lin! intended third-pu1,y beoeIidaries of this Article XlI. 
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