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I. OVERVIEW OF ARGUMENT 

The three year statute of limitations contained in RCW 

4.16.080(1) applies to CF Sales, Inc.'s ("CF") claim. Sound Transit 

concedes that CF timely filed its claim if this statute of limitations ap­

plies. 

Even if Sound Transit is correct and the two year statute of limita­

tions contained in RCW 4.16.130 applies, CF still timely filed its claim. 

The Court in Oja expressly held that a plaintiff like CF "was entitled to 

wait until the completion of the construction project before filing a 

cause of action so that it might determine the full extent of the damag­

es." At the earliest, Sound Transit completed the project in July 2007. 

Sound Transit concedes that CF timely filed its claim if the statute of 

limitations did not begin to accrue until July 2007. 

Sound Transit contends that, notwithstanding the Supreme 

Court's holding in Oja, the statute of limitations for "horizontal 

projects" such as the light rail line should commence upon the 

project's "substantial completion." Sound Transit does not cite any le­

gal authority to support this argument. Further, Sound Transit did not 

issue the final notice of substantial completion for the project until No­

vember 22, 2006. Sound Transit concedes that CF timely filed its claim 

if the statute of limitations commenced on that date. 
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Even if CF did not timely file its claim, the doctrines of equitable 

tolling and equitable estoppel bar Sound Transit's statute of limitations 

defense. Sound Transit's gave false assurances concerning the han­

dling of the claim that lulled CF into delaying the filing of its lawsuit. 

Justice required that CF's claim be allowed to proceed. 

Finally, CF filed a cross-appeal of the trial court's decision. CF he­

reby withdraws that appeal. 

. II. STATEMENT OF FACTS 

This lawsuit involves a claim concerning Sound Transit's Link 

Light Rail System. The initial phase of the Link Light Rail System 

stretches from Tukwila in the south to Westlake in downtown Seattle in 

the north ("Project"). The Project first began operating and carrying 

passengers in July 2009.1 

Because of varying construction methods and the need for differ­

ent construction specialties, Sound Transit constructed the Project by 

way of a series of separate and independent civil construction con­

tracts. Relevant to this lawsuit is a 1.3 mile long segment of at-grade 

and elevated trackway between Royal Brougham and Airport Way 

South in Seattle ("Segment"). Sound Transit entered into a contract 

lCP 298. 
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with Kiewit Pacific Company ("Kiewit") for construction of the Seg-

ment.2 

The Plaintiff Steven Cecchinelli owns commercial property adja-

cent to the Segment. Cecchinelli's company, CF Sales, Inc., leases the 

property from Cecchinelli for warehouse and office space. Cecchinelli 

and CF Sales will hereafter be collectively referred to as "CF."3 

Sound Transit's design required Kiewit to use the drilled shaft me-

thod of construction to install the foundations for the elevated sections 

of the track. As the trial court found, "[d]rilled shaft construction pri-

marily involves (1) vibrating steel casings, including installation of both 

temporary and permanent steel casings, into the ground; (2) drilling 

(excavating) the core of these casings; and (3) pouring in-place the 

concrete foundations."4 

Kiewit's subcontractor, Condon Johnson ("Condon"). installed the 

drilled shaft foundation casings for the Segment. The casings were 

made of 1" thick steel, were ten feet in diameter and varied in length 

21d. 

3 CP 296. 

4 CP 299. Sound Transit does not question the validity of the trial court's findings. 
Unchallenged findings are treated as verities on appeal. Mills v. W. Wash. Univ., 170 
Wn.2d 903, 906, 246 P.3d 1254 (2011); Norcon Builders, LLC v. GMP Homes VG, 
LLC, 161 Wn. App. 474, 483, 254 P.3d 835 (2011); Wilson & Son Ranch, LLC v. 
Hintz. 162 Wn. App. 297. 253 P.3d 470 (2011). 
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between 80 and 150 feet. Condon installed 19 steel casings in the vi-

cinity of CF's warehouse.5 

Condon used a "vibratory pile driver" ("VPD") to install the cas-

ings. Essentially, the VPD transmits thousands of vibrations per minute 

through the steel foundation casing and into the soil. These vibrations 

cause the soil around the casing to liquefy, allowing the casing to 

"sink" into the soil under its own weight.6 

Condon had difficulty installing two of the casings near CF's prop-

erty. Condon ultimately used a compression impact hammer (i.e., a 

traditional pile driver) to complete the installation of these two cas-

ings.7 

The trial court found that while a VPD produces less noise than an 

a conventional pile driver, it carries the same risk of harm to adjacent 

properties: 

Sound Transit and its designers chose this method [drilled shaft 
construction] in part because it is less noisy and they thought it 
had lesser vibratory impacts than conventional pile driving, 
however the vibratory technique, which relies on a much greater 

5 CP 299. Condon installed seven casings within 300 feet of CF's property. Id. 

61d. 

7 Id. Sound Transit claims that "[t]here were, in fact, no piles driven on the C-700 
Project." Sound Transit's Opening Brief ("ST Brief"), at 7. However, as the trial court 
found, Condon's use of the compression impact hammer was ·comparable to pile 
driving except that the force is exerted on a hollow casing instead of a solid piling." 
Id. The trial court also found that use of the impact hammer was ·akin to traditional 
pile driving the only difference being that the casing is a cylinder not filled in the mid­
dle until after installation". CP 301. 
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number of smaller impact vibrations, poses risks of disturbing 
the adjacent soil at least as great as installation by direct 
hammer impact.8 

While drilled shaft construction may reduce noise asso­
ciated with traditional "pile driving," it still creates and transmits 
vibrations into the ground which are capable of causing soil dis­
turbances and damage to property such as Plaintiff's ware­
house floor. Such risks are present even with the exercise of 
reasonable care. Given the potential for soil subsidence trig­
gered by vibratory installation, it is highly likely to cause dam­
age to adjacent soils and to buildings dependent upon the soil 
for their stability such as the CF warehouse. This activity was 
not common and was used in the area it was because that was 
the location of the ST [Sound Transit] elevated rail alignment 
even though the method presented an inappropriate risk of 
damage in a such close proximity to Plaintiff's building.9 

Shortly after Condon began installation of the foundations, CF no-

tified Sound Transit that use of the VPD was causing settling problems 

on CF's property.l0 Roger Pence ("Pence"), a Sound Transit "communi-

ty outreach officer," visited CF's property to inspect the damage. After 

walking through the facility and taking photographs of the damage, 

Pence assured CF that Sound Transit would be responsible for repair-

ing any damage caused by its construction activities.11 

8 CP 299 (emphasis added). 

9 CP 299-300 (emphasis added). 

10 CP 301. 

11 CP 279, 301-02. 
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Pence made two or three other visits to CF's property to observe 

additional damage caused by Sound Transit's construction activities.12 

In September 2005, CF sent an e-mail to Pence stating that it "had a 

lot of settling of the warehouse floor due to the construction." CF ad-

vised that it was "ready to proceed with the repairs to the building."13 

Pence explained Sound Transit's claim process to CF and pro-

vided CF with an Incident Report.14 CF followed Pence's instructions, 

filled out the Incident Report and returned the document to him.15 

Pence told CF that he would take responsibility for submitting the Inci-

dent Report "to our Risk Management Office."16 

Pence testified that after receiving the Incident Report from CF, 

he "misplaced" it in his office. When CF asked about the status of the 

claim several months after submitting the Incident Report, Pence false-

Iy represented that it was being processed by Sound Transit's insur-

ance company and that "these things take time." Pence testified he 

did not find the Incident Report in his office until March 2008, after 

12 CP 208-09. 

13 CP 209. 

14 In 2006, third-parties having claims against Sound Transit submitted them by filing 
an Incident Report with Sound Transit. CP 210. 

15 CP 229. 

16 CP 210. 
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receiving questions from CF's counsel regarding the status of the 

claim.17 

Sound Transit's Risk Management Office contacted CF in April 

2008, apologized for the delay in processing the claim and requested 

CF to fill out a Claim Report Form.1S Sound Transit represented that 

"completion of this form will help expedite the processing of your 

claim."19 

CF promptly completed the Claim Report Form and returned it to 

Sound Transit. Several weeks later, CF received a letter from AIG, 

Sound Transit's insurance carrier. AIG asserted in the letter that the 

statute of limitations barred CF's claim: 

The statute [of limitations] in the state of Washington is 3 years 
from the date of the alleged property damage. It appears that 
the earliest date [of accrual] would [be] Mr. Pence's visit of May 
19, 2004. The last day to file a claim would have been May 19, 
2007.20 

In August 2008, CF filed a lawsuit against Sound Transit to recov-

er its damages. Sound Transit asserted that the lawsuit was premature 

because CF had not complied with RCW 4.96.020.21 That statute, 

17 CP 210-11. 

18 CP 212, 233. 

19 CP 231. Between 2006 and 2008, Sound Transit switched to use of the Claim Re­
port Form for third-parties damage claims. CP 212. 

20 CP 235 

21 CP 193. 

- 7 -



which concerns tort claims against governmental agencies, requires 

the claimant to serve its claim upon the agency's appointed agent at 

least 60 days prior to initiating litigation. 

CF believed that its previous filing of two claim forms with Sound 

Transit constituted substantial compliance with the requirements of 

RCW 4.96.020. However, to avoid any argument, CF dismissed its law­

suit and, on October 22, 2008, served Sound Transit's appointed 

agent with the claim.22 

Sound Transit did not respond to CF's claim. On January 8,2009, 

which was more than 60 days after it served Sound Transit's agent 

with the claim, CF filed the present lawsuit.23 

Trial on this matter took place in January 2011 before the Hon. 

Bruce W. Hilyer. On January 22, 2011, the trial court issued its Find­

ings of Fact and Conclusions of Law.24 The trial court held that Sound 

Transit's installation of the drilled shaft foundations for the elevated 

rail line "through both the vibratory method and with an impact ham­

mer presented a high degree of risk of some harm to the adjacent 

properties" .25 The trial court further held that Sound Transit's installa-

22 CP 3-8. 

23 CP 168-70. 

24 CP 296-303. 

25 CP 303. 
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tion of the drilled shaft foundations "was an abnormally dangerous ac-

tivity and is subject to strict liability."26 

The trial court found that the damage to CF's property "was 

caused by ST's [Sound Transit's] vibration and direct impact casing 

driving during construction in 2004."27 The trial court awarded 

$154,800.00 to CF "as the cost to restore the property to its prior con-

dition."28 Sound Trial appeals from this award. 

III. LEGALARGUMENT 

The three year statute of limitations contained in RCW 

4.16.080(1) applies to CF's claim. Even if Sound Transit is correct and 

the two year statute of limitations contained in RCW 4.16.130 applies, 

CF still timely filed its claim. Finally, if CF did not timely file its claim, 

the doctrines of equitable tolling and equitable estoppel bar applica-

tion of the statute of limitations. 

A. The three year statute of limitations contained in RCW 
4.16.080(1) applies to CF's claim. 

Vern J. Oja & Assocs. v. Wash. Park Towers, Inc.,29 is the leading 

Washington case concerning pile driving. In Oja, the owner of an 

261d. 

27 CP 301. 

28 CP 303. 

29 15 Wn. App. 356, 549 P.2d 63 (1976); affirmed, 89 Wn.2d 72, 569 P.2d 1141 
(1977). 
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apartment building brought an action to recover damages for injury to 

his building caused by pile driving for an adjacent structure. Both par-

ties in Oja agreed that the 3-year statute of limitations in RCW 

4.16.080 applied to the claim. Accordingly, the court of appeals held 

that application of RCW 4.16.080 was "therefore the law of the case 

and we do not reach the issue of which statute of limitations is appli-

cable to pile driving in general."30 No other Washington court has de-

termined that issue.31 

Not surprisingly, Sound Transit argues that the two-year statute of 

limitations contained in RCW 4.16.130 applies.32 According to Sound 

Transit, "Washington courts have unambiguously held that a strict lia-

bility claim for injury to real property is subject to the RCW 4.16.130 

"two year catchall period."33 The reality is not nearly as unambiguous 

as Sound Transit suggests. 

30 15 Wn. App. at 358. 

31 In affirming the Court of Appeal's decision, the Washington Supreme Court 
observed that "the parties agree the 3-year statute of limitations for damages to real 
property (RCW 4.16.080) applies to respondent's claim". 89 Wn.2d at 74. The 
Supreme Court did not decide what statute of limitations applied to pile driving 
claims. 

32 RCW 4.16.130 states that "An action for relief not hereinbefore provided for, shall 
be commenced within two years after the cause of action shall have accrued." 

33 ST Brief, page 12. 
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Mayer v. City of Seattle34 is the only Washington decision stating 

that the two-year statute of limitations in RCW 4.16.130 applies to a 

strict liability claim for injury to real property. Mayer involved an action 

by a landowner against the City of Seattle and the owner of an adja-

cent parcel of land (McFarland) for common law nuisance, negligent 

injury to real property, strict liability for engaging in an abnormally dan-

gerous activity and recovery under the Model Toxics Control Act (MTCA) 

for damages caused by the creation and maintenance of a toxic waste 

dump.35 

On summary judgment, the trial court dismissed the majority of 

Mayer's common law tort claims on statute of limitations grounds. The 

trial court also ruled that the City and McFarland were strictly liable 

property owners under MTCA and awarded to Mayer remediation costs 

and attorneys' fees. Mayer appealed the trial court's order dismissing 

his tort claims on summary judgment, contending that a genuine issue 

of material fact existed regarding when he reasonably should have dis-

covered that the fill material was toxic.36 

The primary issue in Mayer was when the statute of limitations 

accrued. The appellate court held that "[a] landowner's claim for dam-

34 102 Wn.App. 66, 10 P.3d 408 (2000). 

35 102 Wn.App. at 74. 
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age from contaminated property accrues when he or she becomes 

aware, or should have become aware, that the property was contami-

nated." The appellate court reversed the summary judgment award, 

finding that a genuine issue of material fact existed regarding when 

Mayer "first learned, or should have learned, that the property was 

contaminated with toxic material."37 

The only relevance Mayer has to our present case is the appellate 

court's comment concerning the applicable statute of limitations: 

Mayer sued in tort for nuisance, strict liability (abnormally dan­
gerous activity), and negligent injury to real property. There is no 
specific statute of limitations governing Mayer's claims; thus, 
they are subject to the two-year catchall period [in RCW 
4.16.130].38 

Mayer did not cite any authority for its statement that the two-year 

"catchall period" applied to claims involving "abnormally dangerous 

activity."39 Subsequent cases have only cited Mayer as support for ap-

361d. at 74-75. 

37 Id. at 78. 

381d. at 70-71. 

39 Mayer cited to In re Hanford Nuclear Reservation Litig., 780 F. Supp. 1551, 1574 
(E.D. Wash. 1991) (Washington's two-year limitations period governs nuisance 
claims); and White v. King County, 103 Wash. 327, 329, 174 P. 3 (1918) (two-year 
limitation applies to negligent injury to real property). 
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plication of the two-year catchall provision in RCW 4.16.130 to general 

negligence claims for injury to real property.40 

More importantly, Mayer's statement that RCW 4.16.130 applies 

to "strict liability" claims is dicta, which is language in an opinion that 

was not necessary to the decision in the case.41 What statute of limita-

tions applied to Mayer's claim was irrelevant to the appellate court's 

determination of when the statute of limitations accrued. Statements 

which are dicta do not control the decision in future cases.42 

In Stenberg v. Pacific Power & Light CO,43 the Washington Su-

preme Court gave a detailed analysis of the history concerning RCW 

4.16.130 and its interpretation by Washington's courts. Observing that 

"[s]tatutes of limitation are in their nature arbitrary," the Court said 

that their goal was "to force claims to be litigated while pertinent evi-

dence is still available and while witnesses retain clear impressions of 

the occurrence." 44 Because statutes of limitation deprive a plaintiff "of 

40 See Wallace v. Lewis County, 134 Wn. App. 1, 13, 137 P.3d 101 (2006); Will v. 
Frontier Contractors, Inc., 121 Wn. App. 119, 125, 89 P.3d 242 (2004), review 
denied, 153 Wn.2d 1008 (2005). 

41 State v. Louthan, 158 Wn. App. 732, 752, 242 P.3d 954 (2010); Woodall v. Avalon 
Care Ctr.-Federal Way, LLC, 155 Wn. App. 919, 936, 231 P.3d 1282 (2010). 

42 See Kish v. Ins. Co. of N. Am., 125 Wn.2d 164, 172,883 P.2d 308 (1994); State v. 
Pawlyk, 115 Wn.2d 457, 487, 800 P.2d 338 (1990); Yeakey v. Hearst Commc'ns, 
Inc., 156 Wn. App. 787, 792-793, 234 P.3d 332 (2010). 

43 104 Wn.2d 710, 709 P.2d 793 (1985). 

44 104 Wn.2d at 714 (1985)(citing Tioga R.R. v. Blossburg & C. R.R., 87 U.S. (20 
Wall.) 137, 150, 22 L. Ed. 331 (1873)). 
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the opportunity to invoke the power of the courts in support of an oth-

erwise valid claim,"45 careful scrutiny is required to prevent injustice: 

However, in applying a limitation statute, this court has insisted 
on a careful scrutiny of the changing conditions and needs of 
the times to prevent any application of the common law as an 
instrument of injustice. When there is uncertainty as to which 
statute of limitation governs, the longer statute will be ap­
plied.46 

Specifically discussing RCW 4.16.130, the Court noted that the 

statute had not undergone any substantive change since its adoption 

in 1854.47 The statute was originally "intended to cover any action 

which did not fall into any of the other provisions [statutes of limita-

tions]."48 However, in the seminal case of Northern Grain & Warehouse 

Co. v. Ho/st,49 the Court established a "direct/indirect distinction be-

tween causes of action."5o Essentially, the Northern Grain court held 

that the three-year statute of limitations contained in RCW 4.16.080 

would apply to "direct invasions of personal or property rights," while 

451d. at 714. 

46 Id. at 714-15 (emphasis added and citations omitted). 

47 Id. at 713. 

48 Id. at 715. 

49 95 Wash. 312, 163 P. 775 (1917). 

50 Stenberg, 104 Wn.2d at 716. 
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the two-year statute of limitations in RCW 4.16.130 would apply to "in-

direct" invasions.51 

By 1937, the Northern Grain doctrine had become "settled law".52 

Washington courts continued to apply the "direcVindirect" distinction, 

often in confuSing and contradictory manners.53 The Stenberg court, 

finding that the "direcVindirect" distinction "has been extended 

beyond contemporary tort doctrine so that whatever utility it may have 

had in former years has now been exhausted," finally put an end to 

this confusion by overruling Northern Grain.54 Returning to the "original 

understanding" of RCW 4.16.130, the Court held that 

The catchall provision serves as a limitation for any cases not 
fitting into the other limitation provisions. This serves the 
State's purpose to compel prompt litigation and not leave per­
sons fearful of litigation unlimited by time. An antiquated di­
recVindirect analysis should not allow a limitation statute alone 
to deprive plaintiffs of their day in court. If the cause is so indi­
rect as not to appear to be a proximate cause, then the plaintiff 
probably will not succeed in the lawsuit.55 

51 Northern Grain, 95 Wash. at 315. 

52 Stenberg, 104 Wn.2d at 718 (citing Noble v. Martin, 191 Wash. 39, 46, 70 P.2d 
1064 (1937)). 

53 See, e.g., Pete rick v. State, 22 Wn. App. 163, 589 P.2d 250 (1977), where the 
court held that even though a proximate cause may be factually considered a direct 
cause of a person's injury, if the cause is indirect under the Northern Grain doctrine, 
the lesser limitation rule would be applied. 

54 Stenberg, 104 Wn.2d at 720 

55 104 Wn.2d at 720-721. The Court also observed that "the cases preceding 
Northern Grain viewed the purpose of the catchall provision merely to ensure a 
limitation provision for any possible cause of action not covered by the other 
provisions. We believe this early assessment of the statutes to have been correct." 
Id. at 720 (citation omitted). Accord, Sorey v. Barton Oldsmobile, 82 Wn. App. 800, 
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Put into this historical prospective, RCW 4.16.130 only applies if a 

plaintiff's cause of action cannot fit under any other limitation provi-

sion. Further, Washington courts have given expansive readings to 

other limitation provisions. For example, the Stenberg court held that 

the statutory language of RCW 4.16.080(2) is clear and "should apply 

to any other injury to the person or rights of another not enumerated in 

other limitation sections."56 In so doing, the Court noted that "[t]he 

term 'injury to the person"', where used in a limitation statute, general-

Iy is given a comprehensive meaning and has in most instances been 

construed as broad enough to cover actions for consequential damag-

es."57 

RCW 4.16.080(1) establishes a three-year statute of limitations 

for "[a]n action for waste or trespass upon real property." A person is 

liable for trespass if he or she intentionally (1) enters or causes anoth-

er person or a thing to enter land in the possession of another or (2) 

806, 919 P.2d 1276 (1996)(the court in Stenberg "return [ed] to the original 
understanding of the statutes: The catchall provision serves as a limitation for any 
cases not fitting into the other limitation provisions."). 

56 Stenberg, 104 Wn.2d at 720. Accord, Thompson v. Wilson, 142 Wn. App. 803, 
812-813, 175 P.3d 1149 (2008); French v. Uribe, Inc., 132 Wn. App. 1, 13, 130 
P.3d 370 (2006); Sorey, 82 Wn. App. At 806. 

57 Stenberg, 104 Wn.2d at 720. 
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remains on the land or (3) fails to remove from the land a thing that he 

or she is under a duty to remove.58 

In Bradley v. American Smelting & Refining Company,59 the plain-

tiffs, landowners on Vashon Island, sued for damages in trespass and 

nuisance from the deposit on their property of microscopic, airborne 

particles of heavy metals which came from the American Smelting and 

Refining Company (ASARCO) copper smelter at Ruston, Washington. 

One of the questions in Bradley was whether ASARCO had "the requi-

site intent to commit intentional trespass as a matter of law."6o In de-

ciding this question, the court observed that ASARCO "had to know" its 

activities would result in the contamination, however slight, of adjoin-

ing properties: 

The defendant has known for decades that sulfur dioxide and 
particulates of arsenic, cadmium and other metals were being 
emitted from the tall smokestack. It had to know that the solids 
propelled into the air by the warm gases would settle back to 
earth somewhere. It had to know that a purpose of the tall stack 
was to disperse the gas, smoke and minute solids over as large 
an area as possible and as far away as possible, but that while 
any resulting contamination would be diminished as to anyone 
area or landowner, that nonetheless contamination, though 
slight, would follow.61 

58 Brutsche v. City of Kent, 164 Wn.2d 664, 673-674, 193 P.3d 110 (2008). 

59 104 Wn.2d 677, 709 P.2d 782 (1985). 

60 104 Wn.2d at 681. 

611d. at 682. 
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The Court stated that the word "intent" is used "to denote that the 

actor desires to cause consequences of his act, or that he believes 

that the consequences are substantially certain to result from it."62 The 

Court noted, however, that intent is not "limited to consequences 

which are desired." The Court declared that "[i]f the actor knows that 

the consequences are certain, or substantially certain, to result from 

his act, and still goes ahead, he is treated by the law as if he had in 

fact desired to produce the result."63 Holding that the intent to tres-

pass may include "an act that the actor undertakes realizing that there 

is a high probability of injury to others and yet the actor behaves with 

disregard of those likely consequences," the Court found that ASARCO 

"had the requisite intent to commit intentional trespass as a matter of 

law."64 

The Bradley court next considered whether the "intentional depo-

sit of microscopic particulates, undetectable by the human senses, 

upon a person's property give rise to a cause of action for trespassory 

invasion of the person's right to exclusive possession of property as 

621d. (citing section SA of the Restatement (Second) of Torts). 

631d. (quoting comment b to section SA of the Restatement (Second) of Torts). 

64 Id. at 6S4. 
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well as a claim of nuisance?"65 Holding that it could, the Court outlined 

the necessary elements for such a trespass claim: 

Under the modern theory of trespass, the law presently allows 
an action to be maintained in trespass for invasions that, at one 
time, were considered indirect and, hence, only a nuisance. In 
order to recover in trespass for this type of invasion [Le., the 
asphalt piled in such a way as to run onto plaintiff's property, or 
the pollution emitting from a defendant's smoke stack, such as 
in the present case], a plaintiff must show 1) an invasion affect­
ing an interest in the exclusive possession of his property; 2) an 
intentional doing of the act which results in the invasion; 3) rea­
sonable foreseeability that the act done could result in an inva­
sion of plaintiff's possessory interest; and 4) substantial dam­
ages to the res.66 

Finally, the Bradley court considered what statute of limitations 

would apply to such a trespass claim. Specifically citing to Oja, the 

court held that the three-year statute of limitations in RCW 4.16.080(1) 

applied: 

651d. 

We have recognized that the intrusion to land from this kind of 
an invasion, once thought to be a trifling interference with the 
actual use of the land, may be very devastating indeed. The 
former approach, whether ariSing from the infrequency with 
which interference occurred, the unsophisticated nature of ear­
lier air pollutants or because of our lack of awareness of their 
potential for harm, we now abandon. It is appropriate, there­
fore, that having recognized this intrusion upon land as a tres­
pass, the 3-year statute of limitations [in RCW 4.16.080(1)] 
should apply. An action for trespass to land must be brought 
within 3 years of the invasion to the premises. We now hold that 
when the actions of a defendant have (1) invaded the plaintiff's 
interest in the exclusive possession of his property, (2) been 

661d. at 691. Accord, Wallace, 134 Wn. App. at 15. 
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committed intentionally, (3) been done with the knowledge and 
reasonable foreseeability that the act would disturb the plain­
tiff's possession, and (4) caused actual and substantial damag­
es, the 3-year statute of limitations applies.67 

Bradley directly applies to CF's claim against Sound Transit. First, 

the vibrations from Sound Transit's pile driving activities invaded CF's 

exclusive right to its property. The Bradley court held that trespass 

does not require an invasion by a "thing" or an "object", observing that 

"liability on the theory of trespass has been recognized where the harm 

was produced by the vibration of the soil or by the concussion of the air 

which, of course, is nothing more than the movement of molecules one 

against the other."6s 

Second, Sound Transit intentionally engaged in pile driving with 

the knowledge and reasonable foreseeability that the act would disturb 

CF's right to exclusive possession. The trial court specifically found that 

Sound Transit "had to know" the vibrations from the VPD were capable 

of damaging adjacent property: 

67 Bradley, 104 Wn.2d at 692-93 (emphasis added and citations omitted). Accord, 
Wolds on v. Woodhead, 159 Wn.2d 215, 221, 149 P.3d 461 (2006); Wallace, 134 
Wn. App. at 15. 

68 Bradley, 104 Wn.2d at 686 (quoting Martin v. Reynolds Metals Co. 221 Or. 86, 
342 P.2d 790 (1959)). Accord, Gill v. WI, 19 F. Supp. 2d 1188, 1198 (W.D. Wash. 
1998) (if an intangible invasion, such as noise, odors, light, smoke, etc., "causes 
substantial damage to the plaintiff's property, this damage will be considered to be 
an infringement on the plaintiff's right to exclusive possession, and an action for 
trespass may be brought."); Gaines v. Pierce County, 66 Wn. App. 715, 719, 834 
P.2d 631 (1992)("The distinction between direct and indirect invasions has been 
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While drilled shaft construction may reduce noise asso­
ciated with traditional "pile driving," it still creates and transmits 
vibrations into the ground which are capable of causing soil di!r 
turbances and damage to property such as Plaintiff's ware­
house floor. Such risks are present even with the exercise of 
reasonable care. Given the potential for soil subsidence trig­
gered by vibratory installation, it is highly likely to cause dam­
age to adjacent soils and to buildings dependent upon the soil 
for their stability such as the CF warehouse .... [f]he method 
presented an inappropriate risk of damage in a such close prox­
imity to Plaintiff's building.69 

Finally, Sound Transit's pile driving activities caused "actual and 

substantial damage" to CF's property. The trial court found that, 

"based upon all of the expert testimony, the eyewitness accounts, the 

physical and all of the other evidence, Plaintiffs have carried their bur-

den that the floor deflection and associated damage was caused by 

ST's vibration and direct impact casing driving construction activities in 

2004."70 The trial court awarded CF the sum of $154,800.00 as the 

"cost to restore the property to its prior condition without conferring a 

windfall."71 

Sound Transit's intrusion upon CF's land constituted a trespass. 

As mandated by Bradley, the three-year statute of limitations contained 

abandoned and it no longer matters whether the invading agent is tangible or 
intangible. "). 

69 CP 299-300 (emphasis added). 

70 CP 301. 

71 CP 303. 
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in RCW 4.16.080(1) applied to CF's claimJ2 Sound Transit does not 

dispute that CF filed its claim within three years from the date it ac-

crued. Accordingly, the Court should deny Sound Transit's appeal. 

B. CF timely filed its claim even if the two year statute of 
limitations contained in RCW 4.16.130 applies. 

Even if the two year statute of limitations contained in RCW 

4.16.130 applies, CF still timely filed its lawsuit. CF's cause of action 

against Sound Transit arose upon the completion of the Project, not 

when the damage first occurred. "Completion" of the Project does not 

mean "substantial completion." Because the Project was not com-

pleted until July 2007 or later, CF timely filed its lawsuit. 

1. CF's cause of action accrued when Sound Transit com­
pleted construction of the Project. 

Statutes of limitations do not begin to run until a cause of action 

accruesJ3 In its order denying Sound Transit's motion for summary 

72 See also, Zimmer v. Stephenson, 66 Wn.2d 477, 403 P.2d 343 (1965)("any 
tortious intrusion of foreign matter onto the property of another" constitutes a 
trespass that is subject to the three-year statute of limitations in RCW 4.16.080."); 
Free Methodist Church Corp. v. Brown, 66 Wn.2d 164, 165, 401 P.2d 655 
(1965)(the removal of the lateral support constituted an actual invasion of the 
plaintiffs property and was therefore a trespass subject to the 3-year statute of 
limitations stated in RCW 4.16.080 (1)); Cheskov v. Port of Seattle, 55 Wn.2d 416, 
419, 348 P.2d 673 (1960)(the three year statute of limitations contained in RCW 
4.16.080 applied to plaintiff's claim for damages caused by the noise of airplanes 
landing, warming up, and taking off from Sea-Tac Airport). 

73 RCW 4.16.005; 1000 Virginia Ltd. P'ship v. Vertecs, 158 Wn.2d 566, 575, 146 
P.3d 423 (2006). 
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judgment, the trial court determined that CF's cause of action accrued 

upon the Project's completion: 

The Court concludes that the cause of action accrued when the 
project was completed, not substantially completed. The Court 
relies upon the policy articulated in Oja and additionally notes 
that the term "substantial completion" existed in statute prior to 
Oja but was not used by the CourtJ4 

Sound Transit argues that the trial court erred in this conclusion 

and requests this Court to "reverse the trial court's decision and hold 

that the Plaintiffs' claim accrued when the specific construction activity 

alleged to have caused the damage was finished (August 24,2004) or, 

at the latest, when the adjacent light rail construction project was sub-

stantially complete (May 24, 2006)."75 CF submits the trial court prop-

erly applied the law and requests this Court to deny Sound Transit's 

appeal. 

The general rule in Washington is that claims generally accrue as 

of the date the plaintiff suffers "some form of injury or damage."76 

However, as discussed below, third-party property damage claims aris-

ing from construction on adjacent property accrue as of the date of 

completion. 

74 CP 283. 

75 ST Brief, at 3. 

76 See In re Estate of Hibbard, 118 Wn.2d 737, 744-45, 826 P.2d 690 (1992) (citing 
White v. Johns-Manville Corp., 103 Wn.2d 344, 348, 693 P.2d 687 (1985)); Beard v. 
King County, 76 Wn. App. 863, 868, 889 P.2d 501 (1995). 
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Gillam v. Centralia77 involved an action to recover compensation 

for damage to real property, by deprivation of access, light and air, 

caused by the construction of a bridge to separate the grade of a street 

in the City of Centralia from the grade of an intersecting railroad. The 

contractor started work on the project in July 1936 and completed the 

pouring of all concrete in April 1937. The state highway department 

resident engineer testified that the bridge was "entirely completed the 

7th of May, 1937," but admitted that the contractor performed finish­

ing work on the bridge in June and July 1937. The resident engineer 

stated that the contractor finally completed its work on July 2, 1937 

and that the state accepted the work on July 21, 1937.78 

Gilliam filed his lawsuit in June 1940. The city contended that Gil­

liam's cause of action accrued in May 1937, when the bridge was sub­

stantially complete, and that the applicable three-year statute of limita­

tions barred Gilliam's claim. Gilliam argued that the statute of limita­

tions did not accrue until July 1937, when work on the bridge was ac­

tually completed. The trial court agreed with Gilliam and entered judg­

ment in his favor. 

On appeal, the Washington Supreme Court found that "the evi­

dence preponderates in favor of the [trial court's] finding" that the 

project was not completed until July 1937.79 The Court upheld the trial 

77 14 Wn.2d 523, 524, 128 P.2d 661 (1942). 

78 14 Wn.2d at 528-29. Another state highway department employee testified that a 
dozen of the contractor's employees could have worked on the project after May 7, 
1937 and up until July 2, 1937. He further testified that July 2, 1937 was the 
contract's completion date "as far as our office was concerned".ld. at 529. 

79/d. 
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court's determination that the statute of limitations did not accrue until 

the completion of the project: 

In a number of other jurisdictions, it has been held that, where 
a municipality, without condemnation proceedings, takes or 
damages private property for a public improvement, the statute. 
of limitations does not commence to run against the property 
owner's right of action for compensation until construction of 
the improvement has been entirely completed or until opera­
tions thereon have ceased for such a period of time as reason­
ably to indicate that the project has been abandoned.so 

In Oja, the Court followed Gilliam and expressly held that in cases 

involving damage to real property arising out of construction on adja-

cent property, the cause of action does not accrue until the completion 

of the construction. The plaintiff in Oja owned a 42-unit apartment 

building located in Seattle. The defendant, Washington Park Towers, 

Inc. ("Washington Park"), owned property adjacent to Oja's apartment 

complex upon which it constructed a condominium apartment building. 

As part of the construction process, it was necessary to drive pil-

ings to support the building. Pile driving originally took place on the 

project from August 1966 to September 1966. After stopping for more 

than a year, pile driving resumed in November 1967 and continued 

80ld. (emphasis in original). Accord, Papac v. Montesano, 49 Wn.2d 484, 488, 303 
P.2d 654 (1956) ("The period of limitation begins to run when the project causing the 
damage is completed if substantial damage has already occurred or when the first 
substantial injury is sustained."). 
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until April 1968. Washington Park completed construction on the 

project in 1969.81 

Oja filed a lawsuit against Washington Park in March 1971, claim­

ing that the pile driving on Washington Park's construction project 

damaged its apartment complex. Ajury awarded damages to Oja in the 

amount of $71,000.00. In a special verdict, the jury attributed 70 per­

cent of Oja's damages to the pile driving that occurred between August 

and September of 1966 and the remaining 30 percent to the pile driv­

ing that occurred between November 1967 and April 1968.82 

Washington Park appealed from the judgment, contending that 

the three-year limitations in RCW 4.16.080 barred Oja's claim. Wash-

ington Park argued that Oja's cause of action accrued either: (1) im-

mediately following the commencement of pile driving activities in Au-

gust of 1966 when the first damage occurred and Oja had a right to 

apply to the courts for relief; or (2) at the latest in September 1966, 

when the initial pile driving ceased and the first substantial damage 

had occurred.83 

81 15 Wn. App. at 357-58. 

82 Id. at at 358-59. 

83/d. 
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The court of appeals rejected Washington Park's argument. Citing 

to Gilliam and Papac v. Montesano, the court held that Oja's cause of 

action did not accrue until completion of the project: 

The general rule which emerges from those decisions is that if 
substantial damage has already occurred at the time the 
project is completed, the action accrues at that point. However, 
if the damage has not occurred when the project is completed, 
the action accrues when the first substantial injury is sustained 
thereafter. The pile driving activity here was all a part of the 
construction of the condominium apartment building. Although 
the jury found that 100 percent of the damages alleged flowed 
from the pile driving activity as a whole (even though it assigned 
percentages to each time period), nothing in the record per­
suades us that we should deviate here from the general rule 
that the cause of action accrued when the building was com­
pleted. Thus, since the complaint was filed within 3 years of the 
1969 completion date, the statute of limitations does not bar 
Oja's action.84 

The Washington Supreme Court accepted review of the case.a5 

Rejecting Washington Park's argument that the statute of limitations 

commenced in September 1966, when the first substantial damage 

occurred, the Court affirmed that the statute of limitations did not ac-

crue until the completion of construction on the project: 

We agree with the position taken by the Court of Appeals 
a nd by the respondent Oja & Associates: The damages flowed 
from the pile driving as a whole and the cause of action accrued 
when the building was completed. We have reexamined the sta­
tute of limitation cases which have been before this court, as 
urged by respondent, and find this view to be consistent with 

84 Oja, 15 Wn. App. at 359-360 (citations omitted and emphasis added). 

85 Vern J. Oja & Assocs. v. Wash. Park Towers, 89 Wn.2d 72, 569 P.2d 1141 (1977). 
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these cases. In those cases involving damage to real property 
arising out of construction or activity on adjacent property, the 
cause of action accrues at the time the construction is com­
pleted if substantial damage has occurred at that time. If the 
damage has not occurred when the construction is completed, 
the action accrues when the first substantial injury is sustained 
thereafter. In the instant case, substantial damage had oc­
curred when the project was completed. The respondent was 
entitled to wait until the completion of the construction project 
before filing a cause of action so that it might determine the full 
extent ofthe damages.86 

Sound Transit did not complete work on the Segment until July 

2007 and did not complete the entire Project until July 2009.87 CF filed 

its lawsuit in January 2009, less than two years after its cause of ac-

tion accrued. Regardless of what statute of limitations applies, CF time-

Iy filed its lawsuit. 

2. Dia's "deferred accrual rule" is not dicta. 

Sound Transit argues that Dja's "deferred accrual rule," as articu-

lated by both this Court and the Supreme Court, is dicta and lacks pre-

cedential value. Sound Transit claims that because the Court found 

that the damages "flowed from pile driving as a whole," and because 

Oja filed its lawsuit within three years after completion of pile driving, 

"additional analysis was unnecessary to the disposition of the case."88 

86 89 Wn.2d at 75-76 (citations omitted and emphasis added). 

87 CP 48, 248. 

88 ST Brief, at 30-31. Indeed, Sound Transit asserts that "the real rule announced in 
Oja [is] that pile driving is a single activity". ST Brief, at at 32 (parentheses omitted). 
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"Dicta" is language in an opinion that was not necessary to the 

decision in the case.89 Statements which are dicta do not control the 

outcome in future cases.90 Conversely, an interpretation essential to a 

judicial decision is not dicta.91 

One of the specific issues before the Oja court was whether the 

statute of limitations barred the plaintiff's claim: 

The first issue before us is whether respondent Oja & Asso­
ciates' claim was barred by the statute of limitations. Although 
the parties agree the 3-year statute of limitations for damages 
to real property (RCW 4.16.080) applies to respondent's claim, 
the question is when the claim naccruedn within the meaning of 
RCW 4.16.010 which provides in part: 

Actions can only be commenced within the periods herein 
prescribed after the cause of action shall have accrued ... 92 

The general rule is that claims accrue as of the date the plaintiff 

suffers "some form of injury or damage."93 The first damage to Oja's 

property occurred in August 1966. Since Oja did not file its lawsuit until 

89 State v. Louthan, 158 Wn. App. 732, 752, 242 P.3d 954 (2010); Woodall v. Avalon 
Care Ctr.-Federal Way, LLC, 155 Wn. App. 919, 936, 231 P.3d 1282 (2010). 

90 See Kish, 125 Wn.2d at 172; Pawlyk, 115 Wn.2d at 487; Yeakey, 156 Wn. App. at 
792-793. 

91 Wagg v. Estate of Dunham, 146 Wn.2d 63, 73, 42 P.3d 968 (2002); Pierson v. 
Hernandez, 149 Wn. App. 297, 202 P.3d 1014 (2009); City of West Richland v. Dep't 
of Ecology, 124 Wn. App. 683, 692, 103 P.3d 818 (2004). 

92 82 Wn.2d at 74-75 (emphasis added). RCW § 4.16.005, which superseded RCW § 
4.16.010, now provides that "actions can only be commenced within the periods 
provided in this chapter after the cause of action has accrued." 

93 See Hibbard, 118 Wn.2d at 744-45; Beard, 76 Wn. App at 868. 
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4 112 years later, in March 1971, application of the standard accrual 

rule would have barred Oja's claim. 

The Court held that cases involving damage to real propertyaris-

ing out of construction or activity on adjacent property, "the cause of 

action accrues at the time the construction is completed if substantial 

damage has occurred at that time." Since Washington Park did not 

complete the project until 1969, the Court held that Oja timely filed its 

claim. Determining when Oja's claim accrued was therefore "essential 

to the statute of limitations decision of the case" and the rule an-

nounced by the Court was not dicta.94 

3. Oia is not distinguishable because it involved a "vertical 
construction" case. 

Sound Transit characterizes Oja as a "vertical construction" case. 

Sound Transit defines vertical construction as "the construction of a 

building, where the entire construction project is adjacent to the third-

party property."95 Sound Transit states that our present case involves 

"horizontal construction," which it defines as the "construction of 

projects like streets, highways, railroads, water/sewer systems, etc., 

94 Wagg, 146 Wn.2d at 72. 

95 ST Brief, at 2. 
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that are typically miles in length with the majority of work not taking 

place adjacent to the third-party property."96 

Sound Transit claims "[i]t is unclear how, if at all, the deferred ac-

crual rule [announced in Oja] applies to horizontal construction 

projects (streets, highways, railroads, etc.) where projects are miles in 

length, with only a tiny portion adjacent to the property at issue."97 

Sound Transit argues that because there is "no logical reason to base 

the accrual of third-party damage claims on the completion of con-

struction work that may be miles away from the damaged property," 

the deferred accrual rule announced in Oja does not apply to horizontal 

projects: 

Because of the unique characteristics of horizontal construction 
projects, a deferred accrual rule should not apply. Instead, the 
traditional discovery rule provides adequate protection to the 
rights of third-party property owners.98 

Sound Transit does not cite any legal authority in support of its 

argument that the Oja court only intended for the deferred accrual rule 

to apply to "vertical construction" projects. Indeed, Sound Transit does 

not cite to any legal authority from any jurisdiction to support its argu-

ment that claims on "vertical" and "horizontal" construction projects 

961d. 

97 Id. at 30. 

9Bld. at 34. 
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accrue differently. Appellate courts will generally not consider conten-

tions unsupported by citation to authority in the appellate brief.99 

Perhaps no authority exists because Sound Transit's argument is 

unworkable. Sound Transit's definitions of "horizontal" and "vertical" 

projects are less than precise. Is a block-long road improvement 

project that only adjoins one or two properties still "horizontal con-

struction?" Is a 500-acre shopping mall project that adjoins numerous 

properties still "vertical construction?" And how should a court charac-

terize the construction of a large housing subdivision that incorporates 

both vertical (houses) and horizontal (streets, sewer lines, etc.) ele-

ments? 

Further, hundreds or thousands of separate properties will likely 

adjoin "horizontal construction" projects that are "miles in length." Un-

der Sound Transit's theory, a separate statute of limitations would ap-

ply to claims involving each adjoining property. Determining what ac-

crual date applied to which property would be a procedural nightmare. 

No legal authority or compelling reason exists to distinguish be-

tween "horizontal" and "vertical" projects when applying Oja's "de-

99 RAP 10.3(a)(5). See State v. Ha/stien, 122 Wn.2d 109, 116,857 P.2d 270 (1993); 
State v. Schmuck, 121 Wn.2d 373, 379, 850 P.2d 1332 (1993); McKee v. Am. 
Home Prods. Corp., 113 Wn.2d 701, 705, 782 P.2d 1045 (1989); Mattingly v. 
Palmer Ridge Homes, LLC, 157 Wn. App. 376, 393, 238 P.3d 505 (2010); Saviano v. 
Westport Amusements, Inc., 144 Wn. App. 72,84,180 P.3d 874 (2008). 
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ferred accrual rule." The Court should reject Sound Transit's request 

that it recognize such a distinction. 

4. In cases involving damage to real property arising out of 
construction on adjacent property. the cause of action 
accrues when the construction is completed. not when it 
is "substantially complete." 

Sound Transit acknowledges that under Oja's deferred accrual 

rule, the cause of action for damages arising out of construction on 

adjoining property "accrues at the time the construction is completed if 

substantial damage occurred at that time".100 

Sound Transit suggests that "[a] general rule, such as Oja's de-

ferred accrual, needs to be universally applicable and not subject to 

varying terms and definitions in different contracts."101 Sound Transit 

contends that "[t]o the extent a deferred accrual rule derived from Oja 

governs this case, the appropriate trigger for accrual of third-party 

claims due to horizontal construction activities on adjacent properties 

should be when the construction adjacent to the property can be used 

for its intended purpose-i.e., when it is substantially complete."102 Ac-

100 ST Brief, at 14-15 (emphasis added). 

101/d., at 19. 

102/d., at 21. 
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cording to Sound Transit, "there is no logical basis to tie accrual of 

third-party claims to contract completion."103 

Based upon its belief that tying accrual of claims to project com-

pletion would be "illogical," Sound Transit argues that "[a]s applied to 

this appeal, the primary unanswered question is what the Court meant 

by completion-whether accrual occurs when construction is substan-

tially complete or when everything associated with the construction 

contract, however minor, is 100% complete."104 Sound Transit claims 

this is "an issue of first impression because the decision in Oja would 

have been resolved the same regardless of the answer."105 

There is no "unanswered question" regarding what the Supreme 

Court "meant by completion." The Court expressly held that that "the 

cause of action accrued when the building was completed" and that 

"the cause of action accrues at the time the construction is completed 

... "106 The Court further held that a plaintiff "was entitled to wait until 

the completion of the construction project before filing a cause of ac-

tion ... "107 

103 Id. at 20 (emphasis in original). 

104 Id. at 15. 

1051d. 

106 Oja, 89 Wn.2d at 75-76 emphasis added). 

1071d. (emphasis added). 
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Washington courts distinguish between "completion" and "sub-

stantial completion." Completion of a construction project occurs when 

all of the work is in its "final or intended condition:" 

Completion" is defined as the "act or action of completing, be­
coming complete, or making complete." "Complete" is, in turn, 
defined as "possessing all necessary parts, items, components, 
or elements"; "brought to an end or to a final or intended condi­
tion"; and "fully realized" or "carried to the ultimate." 108 

Conversely, a "substantially complete" project is something less 

than "complete:" 

While the term "completion" does not encompass the incom­
plete, the definition of "substantial completion" does. The re­
lated, but inapplicable, statute of repose for construction claims 
[RCW 4.16.310] contemplates a lower standard for "substantial 
completion": A builder need only complete construction to allow 
occupancy or use of an improvement for its intended purpos­
es.109 

Sound Transit argues that a project should be considered com­

plete even if "punch list work," which Sound Transit defines as "minor 

work," still remains to be finished.110 However, Washington courts 

have specifically held that a contract is not complete until all of the 

work-including punch list work-is finished. l11 And, notwithstanding 

108 Mattingly v. Palmer Ridge Homes, LLC, 157 Wn. App. 376, 394, 238 P.3d 505 
(2010)(quoting Webster's Third New International Dictionary 465 (2002)). 

109 Id. (citing Smith v. Showalter, 47 Wn. App. 245, 251, 734 P.2d 928 (1987) and 
Glacier Springs Prop. Owners Ass'n v. Glacier Springs Enters., Inc., 41 Wn. App. 829, 
832, 706 P.2d 652 (1985)). 

110 ST Brief, at 25-26. 

111 Mattingly, 157 Wn. App. at 394. See also, Gilliam, 14 Wn.2d at 528-29 (project is 
not finished until all of the work under the contract is actually completed). 
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the argument in its brief, Sound Transit also does not consider work on 

a contract to be complete until the contractor finishes the punch list 

work. 

Sound Transit does not limit the number of items it can place a 

punch list.112 For example, when Sound Transit issued Notice of Sub-

stantial Completion #1 for the Segment, it also included a punch list 

containing 604 separate items.113 Sound Transit informed its contrac-

tor (Kiewit) that it had to finish the work on this punch list before 

Sound Transit would issue the Notice of Acceptance signifying comple-

tion of the Segment.114 

Kiewit did not promptly perform the work identified on the punch 

list. In March 2007, Sound Transit informed Kiewit that it would not 

issue a Notice of Acceptance on the Segment until Kiewit satisfactorily 

completed the remaining punch list work: 

On December 22, 2006 in letter REC-01958, Sound Transit ad­
vised Kiewit that the issuance of an acceptance certificate for 
the C 700 Contract was being delayed pending satisfactory 
completion of incomplete and/or nonconforming Work. The in­
complete and/or nonconforming Work was listed in the letter 
and was recorded in the City of Seattle (COS) punch list, Rev-2, 
dated 10/30/06, while other items were recorded in Sound 
Transit punch list, Rev-35, dated 11/30/06. 

112 CP 200. 

113 CP 201. 

114/d. 
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[In] REC-01958, Sound Transit requested that KPC [Kiewit Pa­
cific Company] confirm in writing, by January 8, 2007, those 
work activities for which KPC will be undertaking the necessary 
action. As of this date, Sound Transit has not received a written 
response. In addition to the punch list items listed in Rev-35, 
dated 11/30/06, a number of defects or incomplete work 
items have been added to Sound Transit's current punch list, 
Rev-3B, dated March 1, 2007. This document was transmitted 
to Kiewit by REC-01997 dated March 2, 2007.115 

Sound Transit did not consider the Segment actually completed 

until July 2007.116 CF filed the present lawsuit against Sound Transit in 

January 2009, less than two years later. 

Oja unambiguously states that the cause of action for damages 

arising out of construction on adjoining property does not accrue until 

construction is completed. A decision by the Washington Supreme 

Court is binding on all lower courts in the state.117 As this Court recent­

ly noted, "[w]e are bound by the decisions of our state Supreme Court 

and err when we fail to follow them."118 Sound Transit has not provided 

any persuasive reason for the Court to depart from that core principle. 

The statute of limitations did not bar CF's claim. 

115 CP 254-56. 

116 On July 10, 2007, Sound Transit issued a Notice of Acceptance for all of the work 
on the Segment. CP 248-252. 

117 1000 Virginia Ltd. P'ship, 158 Wn.2d at 578. Accord, Edmonson v. Popchoi, 155 
Wn. App. 376, 389, 228 P.3d 780 (2010); State v. Pedro, 148 Wn. App. 932, 950, 
201 P.3d 398 (2009). 

118 MP Med.lnc. v. Wegman, 151 Wn. App. 409, 417, 213 P.3d 931 (2009). 
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5. Substantial completion of construction occurs when the 
entire improvement. not merely a component part. may 
be used for its intended purpose. 

As Sound Transit notes in its brief, "horizontal construction" 

projects can be "miles in length." The Project at issue in the present 

lawsuit fits this description: it runs from downtown Seattle in the north 

to Sea-Tac Airport in the south. For its own purposes, Sound Transit 

divided the Project into various segments and awarded separate con-

tracts for each one. The Segment at issue in this lawsuit is a 1.3 mile 

long section of track south of downtown Seattle. 

Sound Transit admits it did not substantially complete the entire 

Project until July 2009. Sound Transit claims, however, that it substan-

tially completed the work on the Segment in May 2006. Sound Transit 

argues that the statute of limitations on CF's claims, which arose from 

construction activity on the Segment, should therefore accrue in May 

2006.119 

Sound Transit's argument ignores that "substantial completion of 

construction occurs when the entire improvement, not merely a com-

119 Sound Transit's "Notice of Substantial Completion #2, Rev. 1" states that Kiewit 
substantially completed the Segment's remaining item of work in May 2006. CP 161-
62. However, Sound Transit did not actually sign this Notice until the end of Novem­
ber 2008. Sound Transit testified that there was no time requirement for signing a 
Notice of Substantial Completion; Sound Transit believes it could wait two or three 
years and then "retroactively" declare a project substantially complete. CP 204. 
Sound Transit further testified that the only way a third-party would know that a con­
tract is substantially complete is "[t]hey would have to ask." Id. 
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ponent part, may be used for its intended purpose."120 For example, 

Glacier Springs Property Owners Association v. Glacier Springs Enter-

prises, Inc. involved the construction of a water system (a "horizontal 

construction" project) for a property owner's association ("Associa-

tion"). As designed, the system included the installation of water distri-

bution pipes and a water storage tank. Installation of the water pipes 

occurred in September 1972 and installation of the water storage tank 

took place in July 1973.121 

Subsequent to installation of the water storage tank, the Associa-

tion discovered leaks in the water distribution pipes. The Association 

sued for damages. The contractor argued that RCW 4.16.300 barred 

the claim because the Association filed the lawsuit more than six years 

after substantial completion of the water distribution lines. The trial 

court granted the contractor's summary judgment motion and the As-

sociation appealed. 

The appellate court observed that "[t]he parties disagree as to 

when the 'substantial completion' occurred."122 The contractor argued 

that "since the water distribution system was an 'improvement' and 

120 Smith v. Showalter, 47 Wn. App. 245, 251, 734 P.2d 928 (1987)(emphasis in 
original). 

121 41 Wn. App. 829, 830-31, 706 P.2d 652, review denied, 105 Wn.2d 1002 
(1985). 

122 41 Wn. App. at 831. 
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was in use before the water tank was installed, substantial completion 

occurred in September 1972 when the pipes distributing the water 

were installed."123 The Association contended that substantial comple-

tion did not occur until installation of the water tank in July 1973.124 

The appellate court found that the health department required 

water storage before it would approve the design. The court also found 

that the water supply system could not .be used for its intended pur-

pose until after the water storage tank was installed and hooked up to 

the system.125 Based upon these findings, the court held that substan-

tial completion of the system did not occur until installation of the wa-

ter storage tank in July 1973: 

[W]e conclude that the water system could not be used for its 
intended purpose until after the storage tank was installed. Al­
though [the contractor] had finished installing the water distri­
bution system in September 1972, RCW 4.16.310 provides that 
the statute of limitations begins to run "after substantial com­
pletion of construction" or "after the termination of the services 
... whichever is later." (Italics ours.) Substantial completion of 
construction occurs when the entire improvement, not merely a 
component part, may be used for its intended purposes.126 

Applying Oja and Glacier Springs, substantial completion of the 

Project occurred when Sound Transit completed the entire improve-

1231d. 

1241d. 

1251d. at 831-32. 

126 Id. at 832 (emphasis added and citing Patraka v. Armco Steel Co., 495 F. Supp. 
1013 (M.D. Pa. 1980)). Accord, Showalter, 47 Wn. App. at 251. 
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ment to the real property; i.e. when the whole Project could be used, 

not merely when Sound Transit "substantially completed" one compo­

nent portion. Thus, "substantial completion" of the work on the Seg­

ment (the section of track nearest to CF's property) could not be the 

triggering date to start the running of the applicable statute of limita­

tions because Sound Transit had not substantially completed the 

Project at that point; i.e., the Project was not ready for use. Since 

Sound Transit did not "substantially complete" the Project until July 

2009, CF timely filed its lawsuit. 

C. Even if the statute of limitations bars CF's claim, the 
doctrines of equitable tolling and equitable estoppel 
preclude application of the statute. 

As discussed above, CF timely filed its complaint against Sound 

Transit. However, even if CF's filing would otherwise be time-barred, 

application of the doctrines of equitable tolling and equitable estoppel 

would preclude application of the statute of limitations. 

Equitable tolling is a remedy that permits a court to allow an ac-

tion to proceed when justice requires, even though the statutory time 

period has elapsed.127 "In Washington equitable tolling is appropriate 

when consistent with both the purpose of the statute providing the 

127 State v. McLean, 150 Wn.2d 583, 591, 80 P.3d 587 (2003); In re Pers. Restraint 
of Bonds, 165 Wn.2d 135, 141, 196 P.3d 672 (2008); In re Pers. Restraint of 
Carlstad, 150 Wn.2d 583, 593, 80 P.3d 587 (2003); Mil/ay v. Cam, 135 Wn.2d 193, 
206,955 P.2d 791 (1998); Trotzer v. Vig, 149 Wn. App. 594, 607, 203 P.3d 1056 
(2009). 
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cause of action and the purpose of the statute of limitations."128 A sta-

tute of limitations may be equitably tolled where there is evidence of 

"bad faith, deception, or false assurances by the defendant, and the 

exercise of diligence by the plaintiff."129 

Equitable estoppel is similar to equitable tolling. Application of the 

estoppel doctrine is appropriate to prohibit a defendant from raising a 

statute of limitations defense when a defendant has "fraudulently or 

inequitably invited a plaintiff to delay commencing suit until the appli-

cable statute of limitations has expired."130 "The gravamen of equita-

ble estoppel with respect to the statute of limitations is that the defen-

dant made representations or promises to perform which lulled the 

plaintiff into delaying timely action." Courts will apply equitable estop-

pel where there is evidence the plaintiff exercised due diligence in fil-

ing suit after discovering that the promises to perform were false.13l 

The doctrines apply to our case. Sound Transit's representative, 

Roger Pence, made multiple visits to CF's warehouse to view the dam-

128 Thompson, 142 Wn. App. at 814 (quoting Millay, 135 Wn.2d at 206). 

129 Millay, 135 Wn.2d at 206; Accord, Bonds, 165 Wn.2d at 141; Nickum v. City of 
Bainbridge Island, 153 Wn. App. 366, 379, 223 P.3d 1172 (2009); Trotzer, 149 Wn. 
App. at 607; City of Bellevue v. Benyaminov, 144 Wn. App. 755, 758, 183 P.3d 1127 
(2008). 

130 Teller v. APM Terminals Pac., 134 Wn. App. 696, 712-713, 142 P.3d 179 (2006) 
(quoting Robinson v. City of Seattle, 119 Wn.2d 34, 82, 830 P.2d 318 (1992)). 

131 Peterson v. Groves, 111 Wn. App. 306, 315-316, 44 P.3d 894 (2002). 
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age. Pence repeatedly assured CF that Sound Transit would repair any 

damage it caused to the building. 

Pence explained Sound Transit's claim process to CF and pro­

vided CF with an Incident Report. CF followed Pence's instructions, 

filled out the Incident Report and returned the document to him. Pence 

told CF that he would take responsibility for submitting the Incident 

Report "to our Risk Management Office." 

Rather than transmit the Incident Report to Sound Transit's Risk 

Management Office, Pence "misplaced" the document in his office. 

When CF asked about the status of its claim, Pence falsely represented 

that Sound Transit's insurance company was processing the claim and 

that "these things take time." Pence did not "rediscover" the Incident 

Report until March 2008, after receiving questions from CF's counsel 

regarding the status of the claim. 

Pence's false representations and assurances concerning the 

claim lulled CF into delaying timely action. Once CF learned of Pence's 

false statements, it filed-after Sound Transit's apology for the delay 

and at Sound Transit's request-a second claim. Sound Transit then 

rejected that claim as "untimely." 

Sound Transit's misleading assurances lulled CF into delaying the 

filing of its lawsuit. After learning that Sound Transit's representations 
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were false, CF diligently pursued its claim. Sound Transit should not be 

allowed to use the statute of limitations as a shield against its own 

misconduct. The Court should apply the doctrines of equitable tolling 

and equitable estoppel to bar Sound Transit's statute of limitations de-

fense. 

IV. CONCLUSION 

The three year statute of limitations contained in RCW 

4.16.080(1) applies to CF's lawsuit. Even if Sound Transit is correct 

and the two year statute of limitations contained in RCW 4.16.130 ap-

plies, CF still timely filed its lawsuit. Finally, if CF did not timely file its 

claim, the doctrines of equitable tolling and equitable estoppel prec-

lude application of the statute of limitations. For these reasons, the 

Court should deny Sound Transit's appeal. 

DATED this / ~ay of September, 2011 at Seattle, Washington. 

YOUNG deNORMANDIE, P.C. 

BY~~ 
Dean G. von Kallenbach, WSBA #12870 

Attorneys for Plaintiffs/Respondents 
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