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I SUMMARY OF ARGUMENT

Rodney Schreib appeals from the trial court’s denial of a motion to
withdraw his guilty plea after entry of the judgment and sentence. Schreib
contends the trial court erred in finding the motion was untimely under CrR
7.8 and the trial court should have transferred the case to the Court of
Appeals for consideration as a personal restraint petition. The State agrees
the matter should have been transferred to the Court of Appeals for
consideration as a personal restraint petition since it was both untimely and
Schreib failed to establish the need for a reference hearing. This Court
should convert the appeal of the motion to withdraw the guilty plea to a
personal restraint petition.

Schreib also contends that his waiver of counsel for the motion to
withdraw guilty plea was inadequate. However, as a post-judgment motion
under CrR 7.8 Schreib was not entitled to appointed counsel and further he
was adamant that he wished to represent himself.

Schreib correctly points that there was an error in the order amending
judgment and sentence establishing an incorrect community custody term

which the State agrees must be corrected.



IL

ISSUES

1.

Is a person seventeen years of age and younger at the time of the
offense subject to a determinate plus sentence?

Is the remedy for an erroneous community custody term in an
order amending the judgment and sentence correction of the
error?

Does an error in an order amending the judgment and sentence
result in a prior judgment and sentence being facially invalid
allowing untimely claims other than the error?

Is a defendant entitled to counsel as of right on a post-judgment
motion to withdraw a guilty plea?

Did the defendant assert the right to represent himself on a post-
judgment motion to withdraw a guilty plea?

Where the trial court found a motion to withdraw the guilty plea
was untimely, did the trial court err in denying the motion rather
than transferring the case to the Court of Appeals for
consideration as a personal restraint petition?

If the trial court erred in denying the motion to withdraw the
guilty plea, should the remedy be to remand the case to the trial
court, or retain the motion for consideration as a personal

restraint petition?



II. STATEMENT OF THE CASE

On October 15, 2008, Rodney Schreib was charged with four counts
of Child Molestation in the First Degree alleged to have occurred between
May 1, 2007, and August 31, 2007. CP 1-2. Schreib was alleged to have a
date of birth of October 10, 1990, and thus the offenses were alleged to have
occurred when Schreib was sixteen years old. CP 1.

On March 26, 2009, Schreib pled guilty to three counts of Child
Molestation in the First Degree. CP 4-12. The State agreed to dismiss count
four in exchange to the pleas to the first three counts. CP 7. The State
agreed to recommend a Special Sexual Offender Sentencing Alternative
(SSOSA) sentence if approved by the Department of Corrections. CP 7.
The guilty plea properly advised Schreib that his community custody range
was 36 to 48 months since a determinate plus sentence with confinement and
community custody for up to life was only available if he was at least age 18
when the offense was committed. CP 7.

On May 14, 2009, Schreib was sentenced to 98 months, but he was
granted a SSOSA and the sentence was suspended. CP 17. The terms of the
suspended sentence required him to comply with the terms of his sex
offender treatment plan. CP 18. No term of community custody was set

should the suspended sentence be revoked. CP 17-8.



On December 7, 2009, the State filed a motion to revoke the SSOSA
alleging that Schreib failed to maintain residence, participate in treatment,
obtain employment, and abide by DOC conditions of supervision. CP 30.

On March 4, 2010, Schreib entered a stipulated agreement which
included a sanction of the confinement time served which consisted of three
months confinement. CP 38-9.

On October 2, 2010, the State filed a second motion to revoke the
SOSSA alleging failure to participate in treatment, abide by the treatment
contract and leaving the county without permission of the community
corrections officer. CP 51.

On December 1, 2010, the Court denied revocation of the SSOSA
and instead entered an order modifying the judgment and sentence to
sanction Schreib to four months of confinement plus additional conditions.
12/10RP 40," CP 52.

On March 14, 2011, the State again filed a motion to revoke the

SSOSA alleging that Schreib had become transient, had unapproved contact

! The State will refer to the verbatim report of proceedings by using the date followed by
“RP” and the page number. The report of proceedings in this case are as follows:

3/26/09 RP Guilty plea hearing

10/7/10 RP Hearing on motion to revoke SSOSA

12/1/10 RP Hearing on motion to revoke SSOSA

4/20/11 RP Hearing on waiver of counsel

5/11/11 RP Motion for Dismissal and counsel on withdrawal of plea
5/20/11 RP Hearing on issue of counsel for withdrawal of guilty plea
6/1/11 RP Motions to Withdraw Guilty Plea and revoke SSOSA
6/15/11 RP Hearing on appropriate guidelines.



with minors, stayed overnight at a residence where minors were present,
failed to take prescribed medications and failed to disclose contact with
minors with the Department of Corrections or his treatment provider. CP
54-6.

On March 24, 2011, and April 8, 2011, the Department of
Corrections filed reports detailing the violations. CP 61-68.

On April 19, 2011, and April 20, 2011, Schreib filed a motion to act
pro se and have stand-by counsel. CP 69, 70.

On April 20, 2011, the trial court conducted a hearing at which
Schreib sought to represent himself for the revocation proceeding. 4/20/11
RP 2-3. The trial court conducted a colloquy with Schreib in which he said
he understood that he was giving up his right to an attorney, that he could
request to have the stand-by counsel appointed at any time. 4/20/10 RP 4-9.
Schreib said he had a ninth grade education, no GED and no legal classes
and was cautioned by the trial court that there may be defenses that Schreib
may not be able to recognize due to lack of legal training. 4/20/10 RP 10-12.
Schreib indicated that he might later change his mind and the trial court
indicated that he could be appointed an attorney at that time. 4/20/10 RP 12-
3. Schreib was questioned whether someone in the jail had given him the
idea, and Schreib said it was his own idea. 4/20/10 RP 13. Schreib was

cautioned that he would be given materials and access to the law library by



way of four books at a time. 4/20/10 RP 14. When the prosecutor brought
up that it appeared that Schreib only wanted access to law books, but then to
rely on stand-by counsel, the court addressed that concern with Schreib.
4/20/10 RP 15-6. After hearing a concern about the proposed stand-by
counsel conflict, the court again confirmed with Schreib that he wanted to
represent himself. 4/20/10 RP 19. The court approved the waiver of
counsel, and appointed stand-by counsel. 4/20/10 RP 21-3.

On May 3, 2011, Schreib filed a Motion for Courtroom Ruling 8.3(b)
Dismissal. CP 74-5. The motion sought dismissal based upon the limited
time Schreib was permitted to have his pro se materials at the jail. CP 74.

On May 11, 2011, Schreib sought to have a motion to dismiss heard.
5/11/11 RP 2. Schreib also filed a motion to remove his handcuffs in court
which was granted. 5/11/11 RP 2. Schreib sought dismissal of the charges
based upon a violation as a disabled person under the Americans with
Disabilities Act (ADA). 5/11/11 RP 3-6. The trial court noted that Schreib
was apparently contesting the validity of his confession and seeking
withdrawal of his guilty plea. 5/11/11 RP 8. The trial court found there was
no basis to dismiss the guilty plea. 5/11/11 RP 11, CP 76. Schreib had not
filed a written motion to withdraw the guilty plea. 5/11/11 RP 10-11. The
trial court went over the time limitations on withdrawal of a guilty plea under

CrR 4.2, CrR 7.8 and RCW 10.73.100 noting that a motion to withdraw the



guilty plea appeared to be untimely. 5/11/11 RP 13. But the trial court noted
that Schreib should prepare a motion to be heard. 5/11/11 RP 134, 28.
Schreib’s stand-by counsel expressed concern that a motion to withdraw
guilty plea could be based upon a claim of ineffective assistance of counsel
of another attorney in his office resulting in a conflict of interest. 5/11/11 RP
16-8. The trial court indicated separate stand-by counsel could be provided
for the motion to withdraw guilty plea. 5/11/11 RP 21-2.

At the close of the hearing, his stand-by counsel for the revocation
indicated Schreib wanted counsel to represent him for the revocation but not
the motion to dismiss. 5/11/11 RP 23, 25. The trial court allowed Schreib to
maintain his access to legal materials at the jail in order to pursue his motion
to withdraw the guilty plea. 5/11/11 RP 27-9.

On May 20, 2011, Schreib’s stand-by counsel on the motion to
withdraw guilty plea filed Schreib’s request to remain pro se on withdrawal
of the guilty plea. CP 81-3. That counsel provided an attached certification
that affirmed that Schreib did not want her to represent him on the motion to
withdraw the guilty plea. CP 82.

On May 25, 2011, Schreib filed the motion to withdraw his guilty
plea citing numerous cases and court rules. CP 84-9. Schreib alleged he was
sixteen at the time of the offense and believed this resulted in him being

brought under the automatic jurisdiction of juvenile court. CP 86. Schreib



alleged his counsel was ineffective for failing to investigate such issues. CP
86. Schreib also alleged his former counsel inadequately evaluated his
claimed mental disabilities. CP 86-7. Schreib also made comments that the
corpus delicti rule applied and that no hearing was held pertaining to his
confession. CP 87-8. Schreib claimed the state had failed to show there was
sexual contact. CP 88.

On May 25, 2011, a hearing was held before a different judge of the
trial court. 5/25/11 RP 2-3. Schreib maintained his request to represent
himself. 5/25/11 RP 5-6. The trial court permitted Schreib to have stand-by
counsel on the motion to withdraw guilty plea. 5/25/11 RP 7. After further
discussions, the trial court noted Schreib should be required to make a
preliminary showing in a motion before counsel would be appointed.
5/25/11 RP 9. The judge noted the prior judge had ordered stand-by counsel
on the motion to withdraw guilty plea before the motion was even filed.
5/25/11 RP 10. But the judge noted he would not undo the prior judge’s
order. 5/25/11RP 10

On June 1, 2011, the initial judge heard both the pro se motion to
withdraw guilty plea and the motion to revoke the SSOSA. 6/1/11 RP 2-3.
The trial court first heard the motion to withdraw the guilty plea. 6/1/11 RP
4-17. Schreib maintained he wanted to represent himself on that motion.

6/1/11 RP 4-5. Schreib sought to withdraw his guilty plea based upon a



violation of the ADA, failure to follow due process and effective assistance
of counsel. 6/1/11 RP 7. Schreib claimed the disability resulted in a coerced
statement to officers and that his counsel failed to adequately evaluate his
disability. 6/1/11 RP 8-9. Schreib contended he was sentenced under the
wrong guidelines. 6/1/11 RP 10-11. Schreib contended his case should have
been heard in juvenile court and he should have been entitled to a decline
hearing. 6/1/11 RP 11-2. Schreib contended that his counsel failed to apply
the corpus delicti rule to prevent use of his confession. 6/1/11 RP 12.
Schreib contended his counsel failed to have a hearing on his confession
under CrR 3.5. 6/1/11 RP 13. Finally, Schreib contended the State had
failed to adequately prove there was sexual gratification. 6/1/11 RP 13-4.

The State contended Schreib had failed to provide any affidavits
supporting his motion and failed to establish a basis for an evidentiary
hearing under CrR 7.8. 6/1/11 RP 14. Schreib twice noted CrR 7.8 provided
that if the motion was untimely or he had not made a showing for an
evidentiary hearing, the matter had to be transferred to the Court of Appeals
for consideration as a personal restraint petition. 6/1/11 RP 15, 17. The trial
court found there was both insufficient basis for an evidentiary hearing and
the motion was untimely. 6/1/11 RP 16-7.

The trial court then heard the SSOSA revocation. 6/1/11 RP 18-68.

The State called Schreib’s treatment provider, the person who saw Schreib



stay at a house where minor children were present, and Schreib’s community
corrections officer. 6/1/11 RP 19-25, 25-34, 35-46 (respectively). Schreib
testified on his own behalf. 6/1/11 RP 46.53. The trial court found Schreib
had unapproved contact with minors, remained overnight at a residence
where minors resided and failed to disclose the contact with minors to his
treatment provider or the Department of Corrections. 6/1/11 RP 63-4. The
trial court also found Schreib had failed to make adequate progress in
treatment. 6/1/11 RP 65. As a result the trial court revoked the SSOSA.
6/1/11 RP 66. Schreib contended he had been sentenced based upon the
wrong guidelines, so the case was continued to address those claims. 6/1/11
RP 67.

On June 15, 2011, the case was back before the court and Schreib’s
counsel indicated it appeared that Schreib had been sentenced on the proper
guidelines. 6/15/11 RP 3-4. The trial court entered an order modifying the
judgment and sentence to revoke the SSOSA. 6/15/11 RP 5.

The order modifying the SSOSA provided Schreib’s term of
community custody was “for life pursuant to RCW 9.94A.507 (former RCW
9.94A.712).” CP 92.

On July 5, 2011, Schreib timely filed a notice of appeal from the

revocation of the SSOSA, the denial of his motion to withdraw his guilty

10



plea, denial of his motion to dismiss and denials of his motion for pro se
legal access. CP 95.

Schreib’s Appellant’s Opening Brief contends the trial court erred in
finding his motion to withdraw the guilty plea was time barred, imposed a
judgment exceeding trial court’s authority and he did not adequately waive

his right to appointed counsel on post-judgment motions.

IV.  ARGUMENT

1. The error in the order modifying the judgment and sentence
does not render the judgment and sentence facially invalid.

i.  Schrieb was under seventeen years at the time of the
offense and a determinate plus sentence was unavailable.

Schreib contends on appeal that the trial court erred in entering an
order modifying the judgment and sentence to require community custody
for life pursuant to RCW 9.94A.507.

Schreib is correct. Schreib was under the age of seventeen at the
time of the offenses to which he plead guilty. His date of birth is October 10,
1990. CP 1. The offenses were alleged to have occurred between May 1,
2007, and August 31, 2007. CP 1-2. Schreib’s guilty plea and judgment and
sentence provided those time frames. CP 4-5, 11, 13. The guilty plea
properly advised Schreib that his community custody range was 36 to 48

months since a determinate plus sentence with confinement and community

11



custody for up to life was only available if was at least age 18 when the
offense was committed. CP 7.

On May 14, 2009, Schreib was sentenced to 98 months, but he was
granted a SSOSA and the sentence was suspended. CP 17. The terms of the
suspended sentence required him to comply with the terms of his sex
offender treatment plan. CP 18. No term of community custody was set
should the suspended sentence be revoked. CP 17-8.

Following the revocation of the SSOSA, the order modifying
judgment and sentence was entered which imposed the 98 months sentence
and provided for community custody as follows:

Community Custody is hereby imposed for life pursuant to
RCW 9.94A.507 (former RCW 9.94A.712).

CP 92. This portion of the order was in error. The determinate plus sentence
statute specifically provides that it is not available for someone under age
eighteen at the time of the offense:
(2) An offender convicted of rape of a child in the first or
second degree or child molestation in the first degree who

was seventeen years of age or younger at the time of the
offense shall not be sentenced under this section.

RCW 9.94A.507(2).
Therefore, this portion of the order amending the judgment and

sentence is in error and must be corrected.

12



Since correction of this error in an issue raised in the Court of
Appeals, it is inappropriate to pursue the correction of the error since it might
affect the issues being addressed. RAP 7.2(e). Since Schreib will still be
confined for a period of years, correction of the order is not urgent and the
State requests that as a part of any decision herein this Court require the trial

court to correct the error.

ii. The error in the order amending the judgment and
sentence does not render the judgment and sentence
facially invalid.

Schreib contends that the error in the order modifying the judgment
and sentence renders the judgment and sentence facially invalid. Appellant’s
Opening Brief at page 18. However, prior to entry of the order modifying
the judgment and sentence, there was no claimed invalidity on the face of the
judgment and sentence. Where there is an error rendering a judgment and
sentence facially invalid, that error does not permit wholesale attack on the
conviction.

Not every error renders a judgment and sentence “invalid.”

See, e.g.,, McKieamman, 165 Wn.2d at 783, 203 P.3d 375.

Mere typographical errors easily corrected would not render

a judgment invalid. Similarly, errors in fact such as a date or

place would not necessarily render a judgment invalid. Id

But, argues Coats, any error of law such as an error

concerning the maximum sentence converts an otherwise
valid judgment into an invalid one.

13



However, a careful review of our cases reveals that
we have only found errors rendering a judgment invalid
under RCW 10.73.090 where a court has in fact exceeded its
statutory authority in entering the judgment or sentence. For
example, we have found judgment and sentences invalid
when the trial judge has imposed an unlawful sentence. We
found invalidity when the offender has been given a longer
sentence than the statutory maximum authorized by law. In re
Pers. Restraint of Tobin, 165 Wn.2d 172, 176, 196 P.3d 670
(2008) (sentence exceeded statutory maximum; remanded for
resentencing within the standard range). We found facial
invalidity on the judgment and sentences of offenders
convicted of nonexistent crimes in Hinton, 152 Wn.2d at 857,
100 P.3d 801. Accord Thompson, 141 Wn.2d at 719, 10 P.3d
380 (judgment and sentence invalid when defendant pleaded
guilty to “an offense which was not criminal at the time he
committed it™).

In re Pers. Restraint of Coats, 173 Wn.2d 123, | 267 P.3d 324, 330-1

(2011).

In Coats, the judgment and sentence misstated the maximum
possible sentence, but the defendant was sentenced within the standard
range. Thus, the trial court was held not to have exceeded its statutory
authority and the judgment and sentence was not facially invalid. The
remedy however was to correct the error.

But not every defect renders a judgment and sentence invalid.
When squarely presented, we have only found errors that
result from a judge exceeding the judge's authority to render a
judgment and sentence facially invalid. The court did not
exceed its authority. Further, the “not valid on its face”
limitation of RCW 10.73.090 is not a device to make an
end run around the one-year time bar for most errors,
including errors at trial that affect a fair trial. We will
examine limited documents to determine if an error in a

14



judgment and sentence is “on its face” but those documents
must reflect an error on the judgment and sentence. An error
in the judgment and sentence does not render a plea
involuntary.

Coats's judgment and sentence is valid on its face.
Although not an error rendering the judgment and sentence
“not valid on its face,” there was an error in Coats's
judgment and sentence and we remand to the trial court
to correct the error under CrR 7.8(a).

In re Pers. Restraint of Coats, 173 Wn.2d 123, | 267 P.3d 324, 335

(2011) (emphasis adde). In the language of Coats, the error in the order

modifying the judgment and sentence here should not be used as a device

to make an end run round the time bar. The remedy is to correct the error.
2. Schrieb was not entitled to counsel on the motion to

withdraw guilty plea and and in addition expressed a strong
desire to represent himself.?

Schreib also contends the trial court erred in allowing him to
represent himself and the appointment of stand-by counsel for the motion to
withdraw the guilty plea and allowing a waiver of right to counsel.
Appellant’s Opening Brief at page 22-3.

The State contends Schreib was not entitled to counsel as of right on
the motion to withdraw the guilty plea since his motion was made after
sentencing. A defendant is entitled to appointment of counsel on a motion to

withdraw a guilty plea prior to sentencing. CrR 4.2(f), State v. Davis, 125

2 Schreib did have appointed counsel represent him for the SSOSA revocation

proceeding.

15



Wn. App. 59, 63-64, 104 P.3d 11 (2004). However, “a criminal defendant
has no constitutional right to counsel in post-conviction proceedings other

than the first direct appeal.” State v. Forest, 125 Wn. App. 702, 707, 105

P.3d 1045 (2005) (holding trial court did not violate the defendant’s right
to counsel in denying counsel for a motion to withdraw a guilty plea under
CrR 4.2(f) and CrR 7.8) citing, Pa. v. Finley, 481 U.S. 551, 555, 107 S.Ct.

1990, 95 L.Ed.2d 539 (1987); State v. Winston, 105 Wn. App. 318, 321,

19 P.3d 495 (2001).

Therefore, since he was not entitled to counsel as of right for the
collateral attack, Schreib cannot complain of the adequacy of a waiver of the
right to counsel on the post-conviction motion to withdraw the guilty plea.

The Appellant’s Opening Brief fails to address the fact the motion to
withdraw the guilty plea was made post-judgment and therefore Schreib was
not entitled to counsel as of right.

In addition, to the extent that it makes a difference in this Court’s
analysis, Schreib repeatedly expressed to the trial court both on his own and
through stand-by counsel that he wished to represent himself on the motion
to withdraw the guilty plea. 4/20/11 RP 4-23, 5/11/11 RP 81-3, 5/25/11 RP

5-6.

16



3. The motion to withdraw guilty plea was untimely.

i. The defendant was given notice of his right to collateral
attack by the copy of the judgment and sentence provided
by the Department of Corrections.

Schreib contends on appeal that his motion to withdraw guilty plea
should not be time-barred because he did not receive the advisement of the
court pursuant to CrR 7.8 of notice of the right to appeal and of the time bars
under RCW 10.73.090 and RCW 10.73.100. Appellant’s Opening Brief at
page 14-5.

Schreib did not address the timeliness of the motion to withdraw his
guilty plea in the trial court. CP 84-5 (see attached Appendix A). The
motion simply referred to CrR 4.2 and CrR 7.8 without claims as to
timeliness. For the first time on appeal, Schreib contends that his motion to
withdraw guilty plea should be considered timely because he was not given
advisement under CrR 7.8(b). The language of that court rule provides as

follows:

(b) Procedure at Time of Sentencing. The court shall,
immediately after sentencing, advise the defendant: (1) of the
right to appeal the conviction; (2) of the right to appeal a
sentence outside the standard sentence range; (3) that unless a
notice of appeal is filed within 30 days after the entry of the
judgment or order appealed from, the right to appeal is
irrevocably waived; (4) that the superior court clerk will, if
requested by the defendant appearing without counsel, supply
a notice of appeal form and file it upon completion by the
defendant; (5) of the right, if unable to pay the costs thereof,
to have counsel appointed and portions of the ftrial record
necessary for review of assigned errors transcribed at public

17



expense for an appeal; and (6) of the time limits on the right
to collateral attack imposed by RCW 10.73.090 and .100.
These proceedings shall be made a part of the record.

CrR 7.2(b). The State contends that portions (1) and (2) of this advisement
would have been inappropriate for Schreib given he pled guilty giving up the
right to appeal his conviction and that he was sentenced within the standard
range. CP 5, CP 15, 17, 21. Since provisions (1) and (2) are inappropriate,
provisions (3) through (5) dealing with how to pursue the appeal would have
likewise been inappropriate. Finally, provision (6) deals with the ability to
pursue a collateral attack under RCW 10.73.090 and RCW 10.73.100.
Schreib was advised of this provision by receiving a copy of his
judgment and sentence which includes the time-bar provisions of RCW
10.73.090 and RCW 10.73.100. CP 19, CP ___ (Sub. No. 165, Cover Page
for Conditions, Requirement and Instructions of Supervision, Filed February
24, 2012, Supplemental Designation of Clerk’s Paper’s Pending see attached

Appendix B).?

3 I recently obtained the cited document from the local Department of Corrections

office, and filed the copy attached in the trial court. The State recognizes this was not of
record before the trial court at the time the trial court determined the motion was untimely.
However, Schreib failed to make the claim he had not received a copy of the judgment and
sentence and was not advised of the period of collateral attack in the trial court. In the
absence of such claim, this has not been addressed in the trial court. If this Court believes
this issue is determinative of the timeliness of appeal, the State would not oppose to remand
for a hearing to address whether Schrieb had received a copy of the judgment and sentence.
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Page 6 of the judgment and sentence contains the standard sentence
language which mirrors the advisement of CrR 7.2(b). CP 19. That
language reads:

COLLATERAL ATTACK ON JUDGMENT. Any petition
or motion for collateral attack on this Judgment and
Sentence, including but not limited to any personal restraint
petition, state habeas corpus petition, motion to vacate
judgment, motion to withdraw guilty plea, motion for new
trial or motion to arrest judgment, must be filed within one
year of the final judgment in this matter, except as provided
for in RCW 10.73.100 and RCW 10.73.090.

CP 19. Since Schreib received a copy of the judgment and sentence with the
collateral relief language his time to file the collateral attack should not be

extended. In re Pers. Restraint of Carter, 154 Wn. App. 907, 914, 230 P.3d

181 (2010), as amended (Aug. 24, 2010), rev'd and remanded on other
grounds, 172 Wn. 2d 917, 263 P.3d 1241 (2011) (receipt of judgment and

sentence containing one year time bar language constitutes notice).

ii. =~ The defendant’s guilty plea and sentence waiving appeal
and sentence within the standard range did not merit
appeal as of right.

In addition, the State contends that Schreib was not entitled to appeal
as of right, since he pled guilty and was sentenced within the standard range.
The length of a criminal sentence imposed by a superior court is not
subject to appellate review, so long as the punishment falls within the

correct standard sentencing range established by the Sentencing Reform
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Act. RCW 9.94A.585(1) reads: “A sentence within the standard sentence
range for the offense shall not be appealed.” Since Schrieb was sentenced
within the standard range available he was not entitled to appeal as of right
of his initial sentence. Therefore, his time to challenge his initial

judgment and sentence by direct appeal should not be extended.

iii. If this Court determines that the motion was not
untimely, the remedy should be to remand to the trial
court to determine whether a reference hearing is
required or to retain the motion and convert to a personal
restraint petition under CrR 7.8.

The State does concede that since Schreib’s motion to withdraw
guilty plea was untimely, his motion should have been transferred to the
Court of Appeals for consideration as a personal restraint petition pursuant to
CrR 7.8.* Schreib contends that the case should be remanded to the trial
court for consideration of the motion to withdraw guilty plea. Appellant’s
Opening Brief at page 21. However, given the lack of substance in the
motion and the trial court’s prior determination that the motion is untimely
which the State contends was correct, this Court would be better served in
converting the present appeal to a personal restraint petition on the motion to

withdraw guilty plea.

4 By virtue of the denial of the motion to withdraw the guilty plea, Schreib has

actually benefitted from having counsel appointed for appeal of that denial. However,
counsel has not addressed the substantive claims of the motion to withdraw the guilty plea.
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4. Schreib has not contended the trial court erred in revocation
of the SSOSA.

Although Schreib appealed from the denial of the revocation of the
SSOSA sentence, Schreib fails to raise any issue contending the trial court
erred in the revocation. CP 95. Therefore, the trial court’s revocation of the

SSOSA sentence must stand.

V. CONCLUSION

For the foregoing reasons the State respectfully requests the Court to
remand the case for correction of the erroneous term of community custody
in the order amending judgment and sentence. Given the trial court properly
determined the motion to withdraw guilty plea was untimely but the trial
court improperly denied the motion rather than transferring the motion to the
Court of Appeals for consideration as a personal restraint petition, the State

asks this Court to consider the appeal as a personal restraint petition.

DATED this Axd__day of March, 2012

SKAGIT COUNTY PROSECUTING ATTORNEY

ERIK PEDERSEN, WSBA#20015
Deputy Prosecuting Attorney
Skagit County Prosecutor’s Office #91059
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DECLARATION OF DELIVERY
1, Karen R. Wallace, declare as follows:

1 sent for delivery by; [ X JUnited States Postal Service; [ JABC Legal Messenger
Service, a true and correct copy of the document to which this declaration is attached, to:
Oliver Davis, addressed as Washington Appellate Project, 1511 Third Avenue, Suite 701,
Seattle, WA 98101 . 1 certify under penalty of perjury under the laws of the State of
Washin;gfy that the foregoing is true and cqrrect. Executed at Mount Vernon, Washington

this A day of March, 2012
wan

KAREN R. WALLACE, DECLARANT
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SHKAGIT COUNTY. WA
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SUPERIOR COURT OF WASHINGTON

COUNTY OF SKAGIT; i~
STATE OF WASHINGION,
Plaintiff, NO. 08-1-00784-6
V.
COVER PAGE FOR CONDITIONS
RODNEY SCHREIB, JR. REQUIREMENT AND INSTRUCTIONS
Defendant. OF SUPERVISION

Attached hereto is a copy of the Conditions, Requirements and Instructions of

supervision by the Department of Corrections for Roduney Schreib, Jr, including his

acknowledgment of receiving a copy of the judgment and sentence on page 4.

¥

Filed this 24th day of February, 2012

A fl

Erik Pedersen, WSBA#20015
Senior Deputy Prosecutor

COVER PAGE FOR CONDITIONS, R@&L& N A L - SKAGIT QOUNTY PROSECUTING ATTORNEY
O

AND INSTRUCTION OF SUPERVISI . :‘0(5) Ler%rRD ST. 6 r?)mgléﬁ% »}:I;l;’;’xs
T1of 1 (4P ) VERNON,
Page 1 of 1 (4 Pages of Anachments) PH: (360) 33




{m DLPARTMENT OF CoRRECTIONs  CONDITIONS, REQUIREMENTS, AND INSTRUCTIONS

Offender . ’ DOC# _ FOS# County/Cause #
Rodney Schreib Jr. 329376 08-1-00784-6 Skagit
State:

Interstate Compact Supervision Type: [ |Parole [ ] Probation  [] Special:

| understand that under the provisions of RCW 9.94A or 9.95 or 9.95.270 or 10.77, | am subject to all conditions and
requirements the court/Indeterminate Sentence Review Board/Department of Corrections (DOC) has imposed and that the
terms of supervision can be revoked, modified, or changed at any time during the course of supervision. Furthermore, |
understand that | am under the supervision of the Department of Corrections and that | must comply with the instructions
of the Department herein. Shouid [ violate any of these conditions, requirements, or instructions, | understand that | may
be brought before the court/indeterminate Sentence Review Board/DOC Hearing Officer for a hearing and/or imposition of
additional sanctions.

|.STANDARD, CONDITIONS 535" £ T Ui o T Shs s B8 T o i St o T 3. 3888 57 5005 |

e Secure written permission from the Community Correctnons Officer (CCO) before leaving Washington State.

* ° Remain within a geographic area as directed by the DOC as follows:

» Obtain written permission from the CCO before traveling outside the county in which you reside, unless advised in
writing by.the CCO that it is not necessary to do so. Rodney may travel to report to his assigned CCO in Oak Harbor
without a travel permit.

» Notify the CCO before changing residence or employment.

+ If your sex offense was committed on or after 6/6/96, with a minor child victim, you must avoid contact with victim or
minor children of similar age or close proximity where minors congregate, UNLESS authorized by the CCO.

« Abide by written or verbal instructions issued by the CCO. .

= CCl and OAA Only: Abide by any DOC imposed conditions:

Offenders from out of state (FOS), who are being supervised by DOC, and who have been designated as being "victim
sensitive™ by the sending state, must secure written permission from their community corrections officer prior to changing
address, returning to the sending state, or obtaining a travel permit. CCOs will notify the Washington Interstate
Compact Office of the change or request.

o .. "2 te—

| COURT ORDERED CONDITIONS/REQUIREMENTS:” ~~ -~ " “.. ~. -7 * - « = 77 "0 |

1. Have no direct or indirect contact with CJ.

2, Paythe cost of crime related counseling and medical treatment required by CJ.

3. Do not initiate or prolong contact with minor children under the age of 18 without the presence of an adult
who is knowledgeable of the offense and has been approved by the treating therapist and supervising
Community Corrections Officer (CCO).

Do not seek employment or volunteer positions, which place you in contact or control over minor children.

Do not frequent areas where minor children are known to congregate, as defined by the supervising

Community Corrections Officer.

Do not possess or access pornographic material, as directed by the treating therapist and supervising CCO.

Do not frequent establishments whose primary business pertains to sexually explicit or erotic material.

8. Do note date women or form relationships with families who have minor children, as directed by treating
therapist and CCO.

9. Do not remain overnight in 8 rts:dmcc where minor children live or are spending the night.

10. Participate in sex offender treatment as directed by assigned Community Corrections Officer and abide by all

1
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treatment recommendations

11. Participate in al} offense related counseling programs, to include DOC sponsored offender groups, as directed
by assigned CCO.

12. Participate in polygraph and plethysmograph examinations as directed by assigned CCO.

13. You must consent to home visits to monitor your compliance with supervision. Home visits include access for

the purpose of visual inspection of all areas of the residence in which you live or have exclusive/joint
control/access.

4. Do not use or possess controlled substances without a legal prescription.
15. Do not use or possess alcohol.
16. Do not frequent business where alcohol is the chief commodity of sale.
17. Do not access any computer without the express consent of both sexual deviancy therapist and CCO

[ FINANCIAL OBLIGATIONS: (NOT APPLICABLE TO FOS CASES) = ... :.°. i N

« The court has ordered me to pay Legal Financial Obligations (LFOs), including accrued interest. 1 am requnred to
- make payments under the following cause numbers and in the amounts listed:

Restitution:..........cccccccveeene Court Costs:....cccvecvrnvremnne, Attorney Fees. ........cccceueeen.
FiNe: e Victim's Compensation: ...... $500.00 Other: ccvvcimeeeereeecenrannene
DrugFund:........ccoocoveveeens LabFee:......rreeerennee, DRUG Enforcement Fund

] agree to pay not less than $50.00 per month beginning 06/01/09 to the Clerk of Skagit County, located at Skagit County
Clerk Courthouse until my financial obligation is paid in full.

DOC 07-024 (Rev. :1108/08) ‘ DOC 200.380, DOC 310.100, DOC 380.370, DOC 380.650



[ COMMUNITY SERVICE HOURS: T |

[] Complete hours of community service at a rate of hours per [ ] week [] month as directed by the DOC.
Report as directed to the DOC.

[ REPORTING INSTRUCTIONS; _ ° ' "‘ : : ]

¢ | am required to report and be available for contact with the aSS|gned CCO as directed until instructed to no longer
report, or a court order is issued closing the case.

» Failure to repert andlor, provide a valid address may result in the filing of escape charges if on community custody
status. j gy
(Astan with initiais

Report to: Richard a. Burton

Address: 707 South 2™ Street, Mount Vernon, WA, 88273

Telephone: 360-428-1040

Reporting Instructions: In person on the day(s) listed below, or as otherwise directed by my CCO.

XK+ QOg2¢ [J MONDAY (J TUESDAY
O3 Qda™ . [J WEDNESDAY [] THURSDAY [] FRIDAY
(X Other: Report as directed by assigned CCO or designee.
Also Report in person to assigned CCO or designee within 1 working day of release from custody

LCOST OF SUPERVISION: . ; - " . %o sowtsfiitil i .2 e g0 e o w p Db re B o3 = S mesodiis o <o |
¢ Unless waived by the court or DOC, | will be assessed a Cost of Supervision (COS) fee of $20 to $40 monthly while on
active supervision. The amount charged will vary depending on my supervision status and classification level. | will be
sent a billing statement detailing my Cost of Supervision and the amount | am required to pay. Beginning 06/01/09 |
will mail my Cost of Supervision fee payments only in the form of a cashier's check or money order, made
payable to: Department of Corrections, PO Box 9700, Olympia WA 98507-9700. | will put my name and DOC
number on every cashier's check or money order.

{ NOTICES: - . i : : |
e Firearms: | have been advised and understand that if | have been oonwcted of a crime in category listed below | am
prohlbited by law from owning, possessing, receiving, shipping, or transporting a firearm, ammunition, or explosives. |
understand the prohibition extends to every sort of gun, rifle, or explosive device or similar device, including the frame
or receiver of firearms. | understand that this may also be a violation of my supervision per RCW 9.94A.120(16).

e Any Felony Offense
e Misdemeanant Offense (RCW 9.41.040, 10.99.020).

Includes the following misdemeanor offenses, when committed by one family or household member against
another, committed on or after July 1, 1993;

Stalking* (RCW 9A.46.110)

Assault 4 (RCW SA . 36.041)

Reckless Endangerment 2 (RCW 9A.36.050)

Coercion (RCW 9A.36.070)

Violation of a Protective Order-No Contact (RCW 10.99.040)*, (RCW 26.50.060, 070, 130)

*Can also be a felony offense.

I further understand that | should seek legal advice if | wish to possess a firearm after | am discharged from
supervision. .

o Debt: | have been advised and understand that failure to make payments toward my legal financial obligations as
scheduled can result in an increase in my monthly payment rate and/or referral of my case to the County Clerk’s Cffice
for collection. Should | fall behind in my monthly payment in an amount equal or greater than the amount payable for
one month, the Department of Cormrections may issue a Notice of Payroll Deduction. Without further notice, my
employment earnings are subject to a Notice of Payroli Deduction and my earnings or property, or both, are subject to
an Order to Withhold and Deliver. Any net proceeds obtained through either a Notice of Payroll Deduction or an Order
to Withhold and Deliver will be applied to my court ordered financial obligations. {Not Applicable to FOS Cases)

3
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Grievance Procedure: The DOC gr{evance procedures have been explained to me and | understand them/

03 Registration: | have been advised and understand the registration requirements for offenders.

I have signed DOC 07-023 Registration Notification Requirements. . %ﬁgﬂ with Initials

Arrest, Search, and Seizure: | am aware that | am subject to search and seizure of my person, residence,
automobile, or other personal property if there is reasonable cause on the part of the Department of Corrections to
believe that | have violated the conditions/requirements or instructions above.

Computerized Billing System: | am aware | will receive a monthly bill from the Department of Comrections for each
cause number on which | owe Legal Financial Obligations. | understand | am to mail the stub along with my payment
to the appropnrate County Clerk. (Not Applicable to FOS Cases)

Tolling: | have been advised that those periods that | am unavailable for supervision (i.e., in jail, on abscond status)
will not count towards my supervision period. (FOS Cases subject to Home State rules regarding tolling.)

imposed Conditions: | am aware that | must submit a written request to my CCO within 24 hours of being served
with a DOC Imposed Condition if | wish to appeal the condition.

Threats to Staff: | am aware that if | threaten my Community Corrections Officer or other Department of Corrections -
staff or contractors | may be arrested and charged under RCW 9.46.195, and that this may also be a violation of my
supervision.

Confinement Expectations: | have been advised, while on supervision/probation, | am required to comply with all
facility rules and regulations of the confining facility for any period of confinement. Failure to abide by facility rules and
regulations may be addressed through additional violation hearings and sanctions.

1 have read or have had read to me the foregoing conditions and sentence requirements which are applicable in my case.

Each of these conditions/requirements have been explained to me and | hereby a to comply with them.
* | have received a copy of the Judgment and Sentence on this cause. .
with Initials -

5

gnature Date
?/2 N - [5-0%
Eiirent Address
Pt e Kragea,
cCco Signature ' Date
Richard A. Burton osit3ime
Location : Telephone
Mount Vernon Field Office : 360-428-1040
Distribution: ORIGINAL - Offender File, COPY - Offender

CCUCCP ONLY: ORIGINAL - Central File, COPY - Field File, Offender
FOS/O0S ONLY: ORIGINAL - Offender File,

The contents of this document may be eligible for public disclosure. Social Security Numbers are considered confidential information
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