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. INTRODUCTION

Cascade Bicycle Club, Futurewise and Sierra Club appeal
the Puget Sound Regional Council’s adoption of Transportation
2040, the plan that directs the development of transportation
infrastructure and the allocation of transportation funding within
King, Kitsap, Pierce and Snohomish counties over the next 30
years. These organizations (also referred to collectively as
“Cascade”) challenge Transportation 2040 (“T2040”) for failure to
comply with the Limiting Greenhouse Gas Emissions statute,
Chapter 70.235 RCW, and failure to comply with the State
Environmental Policy Act, Chapter 43.21C RCW.

The Limiting Greenhouse Gas Emissions statute at RCW
70.235.020(1)(a) requires the state to reduce its emissions of
greenhouse gases (GHG) to specified limits by years 2020, 2035
and 2050. T2040 is subject to those limits because the Puget
Sound Regional Council (PSRC) acts as an agent of the state for
transportation planning, funding and implementation of
transportation investments in the Puget Sound region and its own
policies commit it to compliance with the state GHG reductions.
However, T2040 adopts a set of transportation programs and
projects that would far exceed those limits. 72040 violates the

requirements of RCW 70.235.020(1)(a) and is contrary to law.



The State Environmental Policy Act (SEPA) is an
environmental full disclosure law that requires the identification and
analysis of all significant impacts and the consideration of
measures and alternatives to avoid and mitigate those impacts.
The Environmental Impact Statement (EIS) prepared for 72040 fails
to comply with SEPA’s mandates by failing to disclose T2040's
noncompliance with the statutory GHG emission limits and failing to
consider alternatives and mitigations that would achieve those
limits.

Cascade asks that violation of the state’s GHG reduction
requirements be remedied by a remand to PSRC for adoption of a
plan fully compliant with those requirements. For violation of
SEPA, Cascade seeks a remand to the PSRC for preparation of a
supplemental EIS fully compliant with SEPA’s requirements,
including the analysis of an alternative and mitigations that would
meet the state’s greenhouse gas reduction requirements.

Il. ASSIGNMENTS OF ERROR'

A. Appellants assign error to Resolution No. PSRC-A-
2010-02 through which the PSRC resolved that 72040 conformed
to the requirements of the State Environmental Policy Act and to

other state statutes and regulations.

' Although this appeal seeks review of an administrative decision by the
PSRC, error is assigned to both the PSRC’s decision and the superior
court’s ruling.



B. Appellants assign error to the superior court’s
conclusion 3, together with any findings inferred to support that
conclusion and the court’s order, through which the court held that
RCW 70.235.020 did not impose a requirement on PSRC to meet
statutory emission reductions and that Appellants had failed to state
a claim for relief under CR 12(b)(6).

C. Appellants assign error to the superior court’s
conclusion 4, together with any findings inferred to support that
conclusion and the court’s order through which it held that impacts,
alternatives and mitigation measures were adequately identified,
analyzed and disclosed and the EIS was legally adequate under
the SEPA.

Ill. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

A. Did the PSRC adopt 72040 in violation of the Limiting
Greenhouse Gas Emissions statute where the selected alternative
is incapable of attaining the established GHG reduction
requirements? (This issue addresses assignments of error A & B.)

B. Did the PSRC adopt 72040 in violation of the SEPA
where the EIS fails to disclose the Plan’s violation of GHG
reduction requirements and fails to consider alternatives or
mitigations that would comply with those requirements? (This issue

addresses assignments of error A&C.)



IV. STATEMENT OF THE CASE
A. The Parties.

The Cascade Bicycle Club is a Washington nonprofit
corporation and is the nation’s largest organization that promotes
bicycling for recreation, transportation and human health. Cascade
has over 13,000 active members and over 50,000 people in its
database. The majority of Cascade’s members reside within the
four county region covered by 72040.2

Futurewise is a Washington nonprofit corporation whose
mission is to promote healthy communities and cities while
protecting working farms, working forests and shorelines for
present and future generations. Futurewise has over 1,200
members throughout the state, many of whom live and own
property within the four county region of PSRC.?

Sierra Club is a California non-profit corporation. Founded in
1892, Sierra Club is the oldest conservation organization in the
United States. Sierra Club’s mission is to explore, enjoy, and
protect the wild places of the earth, to practice and promote
responsible use of the earth's ecosystems and resources, to
educate and enlist humanity to protect and restore the quality of the
natural and human environment and to use all lawful means to

carry out these objectives. At the state level, Sierra Club works

2 CP 4, 18, verified Complaint, f[2.1.
® CP 7, verified Complaint, 72.2.



through its state chapter and local groups. The Washington
Chapter of Sierra Club has approximately 30,000 members, about
25,000 of whom reside within the Puget Sound region.*

The Puget Sound Regional Council is the Metropolitan
Planning Organization (MPO) created and designated under federal
highway and transportation statutes, 23 USC §134 and 49 USC
§5301 et seq. for the four county Metropolitan Planning Area of
King, Kitsap, Pierce and Snohomish counties.® As the MPO, the
PSRC is charged by federal statute with preparing and adopting a
metropolitan transportation plan for the four county region to guide
the funding and development of future transportation projects.

By state statute, Ch. 47.80 RCW, the PSRC is the Regional
Transportation Planning Organization (RTPO) for the same four
county area. As the RTPO, the PSRC is charged with preparing
and updating a regional transportation plan for the four county area.
A requirement of state law, the regional transportation plan is used
to certify the transportation elements of the comprehensive plans of

the cities and counties within the Puget Sound region and to assure

4 CP 9, verified Complaint, §2.3.

® The Governor designated PSRC as the MPO for the Puget Sound
region on September 24, 1991. A copy of the Governor's designation
letter is set forth at Category 6, PSRC 028675 of the Administrative
Agency Record, which has been forwarded to the Court of Appeals in
electronic format. The Category number identifies the disk on which the
document appears and the PSRC number identifies the sequential page
of the document. The referenced letter is also set forth at Exhibit 1 to
Cascade’s hearing memorandum, which the superior court has converted
into an exhibit and forwarded to the Court of Appeals. CP 278 ef seq.



the consistency of those plans with the state-wide transportation
plan.® By law, the state-wide transportation plan must be consistent
with the PSRC'’s transportation plan, 72040.” The four counties,
and the cities within those counties, have entered into an interlocal
agreement establishing the PSRC as a regional planning agency
under the provisions of the Interiocal Cooperation Act, RCW Ch.
39.34.8 Thus, T2040 has been adopted to fulfill the requirements of
both federal and state transportation planning laws.

B. Evidence of Climate Change.

The increasing concentration of greenhouses gases in the
atmosphere has produced the most serious environmental problem
faced by human civilization.® Greenhouses gases (GHG) are those
that have been shown to change the climate by increasing the
insulative effect of atmospheric gases, thereby reducing the
radiation of the earth’s heat back into the atmosphere.'® GHG
include the gases of carbon dioxide (CO,), methane (CHy,), nitrous

oxide (NO,) and various fluorocarbons and fluorides."

® RCW 47.80.023.

" RCW 47.06.040.

® The Interlocal Agreement is set forth at Category 6, PSRC 028700 of
the Administrative Agency Record.

® Department of Ecology, et al., Growing Washington’s Economy in a
Carbon-Constrained World at 5 (December 2008), Category 4, PSRC
023895.

'O FEIS, Chapter 6 (PSRC 001445 et seq) at 6-5, PSRC 001445 et seq.

" Department of Ecology, Washington Greenhouse Gas Inventory, etc. at
ES-1 (December 2007), Category 4, PSRC 021409. For their impact upon
climate, these gases are grouped together as producing a carbon dioxide
equivalent (CO.e), typically measured in million metric tons (abbreviated
as MMTCOge).



1. Increased concentrations of GHG.

The increasing concentration of GHG in the atmosphere is
well established. Since the beginning of industrialization the
concentration of CO; in the atmosphere has risen about 35%, from
280 parts per million (ppm) to a concentration of 386 ppm in 2009."
As determined by an analysis of ice core samples, the present
concentrations of CO; are higher than at any time in the last
650,000 years."

2, Increased temperatures.

Increased GHG levels have caused an increase in average
global temperature. Over the 20" Century, the earth’s average
global surface level temperature has increased about 1.3°F
(.74°C)."™ Over the same time frame in the US, the average
temperature has risen 1.25°F with an average warming of .13°F per
decade.” The Intergovernmental Panel on Climate Change (IPCC)
has concluded that the “warming of the climate system is

unequivocall.]"*®

'2 NHTSA, Draft Environmental Impact Statement, CAFE Standards at 3-
62 (September 2009), Category 4, PSRC 026151.

'3 FEIS, Chapter 6 at 6-5, Category 1, PSRC 01449; Chapter 6 also is set
forth at Appendix C to this brief.

"“ NHTSA, Draft Environmental Impact Statement, CAFE Standards at 3-
60, Category 4, PSRC 026149.

> NHTSA, DEIS at 3-68, PSRC 026157.

'® IPCC, Climate Change 2007 Synthesis Report at 2, Category 4, PSRC
018215, set forth at Exhibit 14. The IPCC was created in 1998 by the
World Meteorological Organization and the United Nations Environment
Programme for the purposes of assessing scientific information related to
climate change, evaluating the environmental and socio-economic
impacts of climate change and formulating response strategies. Since its



3. Effects of increased GHG and
temperatures.

Increased GHG concentrations and the resultant increase in
global temperatures have produced a number of other climate and
environmental changes. Over the past 30 years, higher
temperatures have produced increased concentrations of
atmospheric water vapor which in turn have increased the amount,
frequency and intensity of precipitation.’

Climate warming has resulted in the melting of sea ice and
glaciers. For example, total annual Arctic sea ice has declined at a
rate of about 3% per decade in the 30 year period of 1979 — 2008.
Loss of glacier mass is occurring in mountainous states, particularly
in the Pacific Northwest and Alaska.'®

The warming and expansion of ocean waters and the
melting of sea ice and glaciers have in turn increased sea levels.
For example, portions of the Atlantic and Gulf Coasts have
experienced sea level rises of .8 1o 1.2 inches per decade, when

combined with land subsidence.'® Rising sea levels in turn

creation the IPCC has produced four assessment reports (1990, 1995,
2001 and 2007). The Synthesis Report is the fourth volume of the Fourth
Assessment Report and summarizes the findings of the three Working
Group reports also included within the Fourth Assessment Report. The
Fourth Assessment Report is the product of 500 lead authors and 2000
expert reviewers. PSRC 018208. The IPCC assessment reports are the
most comprehensive works on the subject of climate change. PSRC
018205.

" NHTSA, DEIS at 3-68, PSRC 026157.

'8 Jd. at 3-69, PSRC 026158.

"9 Id. at 3-68, PSRC 026157.



increase the zone of impact for storm surges and waves, resulting
in increased coastal erosion.?°

Climate warming has delayed freeze-up, hastened the
melting of river and lake ice and reduced stream flows. In the
western United States snow pack has declined between 15 and
30% over the past 60 years.?’

As ocean waters absorb CO,, the acidity of the ocean has
risen, by about .1 pH units since the industrial revolution. Increased
acidity of marine waters in turn reduces the availability of calcium
carbonate for the formation of shells, skeletons and other protective
structures of marine organisms such as for corals, crustaceans and
mollusks.?

Changes in temperature and climate affect other biological
systems besides sea life, by lengthening growing seasons for
plants and causing wildlife migrations to occur earlier.?®

4, Projected future GHG concentrations and
climate changes.

To forecast future climate change impacts the IPCC has
prepared a number of GHG emission scenarios within its
publication, Special Report on Emissions Scenarios, issued as part
of its Fourth Assessment Report. These scenarios, which are

based upon a number of assumptions regarding population,

20 /d

21 1.

22 |d. at 3-72 to 3-73, PSRC 026161-62.
23 Id. at 3-70, PSRC 026159.



economic growth, technological change and land use activity, show
increases in GHG production over the next century. Without any
additional efforts to constrain GHG emissions, these scenarios
project an increase in CO,e emissions of between 25 and 90% in
the period of 2000 to 2030.* The Special Report forecasts that
such increases in emissions would increase average global
temperature of between 1.8 and 4.0°C and produce a rise in sea
level of .18 to .59 meters over the 21% century, again depending
upon the particular scenario.?
5. Human impacts of climate change.

Temperature increases of between 1.5 and 2.5° C will likely
place 20-30% of plant and animal species at increased risk of
extinction.?® At lower elevations, particularly in dry and tropical
regions, temperature increases of 1° to 2°C are projected to cause
reductions in crop vields, increasing the risk of hunger.?” Climate
change also will exacerbate stresses on water resources, already
impacted by population expansion, economic development and
land use changes. The combined effects of increased
temperatures, sea level rise, disruption of ecosystems, reduced

crop yields and changes in water resources will affect large

24 |PCC, Synthesis Report at 44, PSRC 018257.

%5 |d. at 45, PSRC 018258. (However, the projected sea level rises do not
include projections based upon the possible loss of the Greenland and
Antarctic ice sheets.)

% Id. at 48, PSRC 018261.

7 d.

10



populations due to increased malnutrition, disease, increased range
of parasites and low land flooding.?®
6. Local effects of climate change.

The Climate Impacts Group at the University of Washington
has prepared projections of climate change impacts in its
publication, The Washington Climate Change Impacts Assessment:
Evaluating Washington’s Future in a Changing Climate (June
2009).° As reported by the Climate Impacts Group, temperatures
within the State of Washington have increased 1.5°F since 1920.%°
Based upon 20 different climate models, the Climate Impacts
Group has projected temperature increases in Washington of 2°F
by the 2020s, 3.2°F by the 2040s and 5.3°F by the 2080s, as
compared to temperatures between 1970 and 1999.%"

Over the 21% century, the models project increases in sea
level of 2-13 inches, depending upon location.®? Over the period of
2010 - 2080, increased temperatures and the shift of precipitation
from snow to rain are projected to reduce the snow water content

(i.e., snowpack) by 53 to 65%.%® Increased precipitation and

28
Id.

% A full copy of the Climate Change Impacts Assessment is contained in
the Administrative Record at Category 4, PSRC 021838. This document
is a comprehensive examination of climate change by over 60 scientists
and researchers associated with the University of Washington. PSRC
021841.
20 Id., Executive Summary at 1, PSRC 021844.

'd.
%2 |d. at 6, PSRC 021849.
% Id. at 8, PSRC 021851,

11



reduced snowpack are projected to increase winter stream flows
and reduce spring and summer flows, which in turn would result in
increased winter flooding events, but lower water supplies available
for agriculture, hydropower and anadromous fish.%*

The Climate Impacts Group projects that increased
temperatures will increase the number of heat-related deaths.
Under a medium climate change scenario, 101 additional heat-
related deaths can be expected by 2025 and an additional 150
deaths by 2045 in King, Pierce and Snohomish Counties.*®

7. Anthropogenic causes of climate change.

The atmospheric concentrations of CO, and CH, far exceed
their natural range over the past 650,000 years. Increases in CO»
concentrations primarily result from the burning of fossil fuels.*
Conclusions drawn from the physical effects of increasing GHG
concentrations, the historical estimates of past climate changes and
computer-based climate models indicate that natural causes alone
(e.g., solar activity, volcanoes and changes in the earth’s orbit)
cannot explain observed global warming and that observed
temperature changes over the past century can only be explained
by using model simulations that contain both natural and

anthropogenic causes.?” The IPCC has concluded with very high

% 1d. at 8,10, PSRC 021851,53.

* Id. at 18, PSRC 021861.

% |PCC, Synthesis Report at 37, PSRC 018250.
% |d. at 47-51, PSRC, 018260-64.
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confidence (a probability of 90-99%) that the observed increase in
global average temperatures is due to anthropogenic increases in
GHG emissions.>®

8. The contribution of transportation to
increased GHG emissions.

The EPA has determined that emissions from motor vehicles
are substantial sources of greenhouse gas emissions and
concluded that these emissions “endanger the public health and the
public welfare of current and future generations.”® Based upon this
finding, the EPA and NHTSA, among other actions, have
promulgated tighter emission standards for light duty vehicles*® and
have proposed the first ever fuel economy and emission standards
for medium-and heavy-duty trucks.*’

Statewide, the transportation sector in Washington is
responsible for about 47% of GHG emissions, with on-road vehicles

responsible for about three fourths of those emissions.* Within the

¥ IPCC, Synthesis Report at 37, PSRC 018250.

% EPA Endangerment and Cause or Contribute Findings for Greenhouse
Gases under Section 202(a) of the Clean Air Act, 74 FR 66496
(December 15, 2009), generally referred to as EPA’s Endangerment
Finding.

“0 see Light-Duty Vehicle Greenhouse Gas Emission Standards and
Corporate Average Fuel Economy Standards, 75 FR 25324 (May 15,
2010), which require passenger cars, light duty trucks and medium duty
passenger vehicles by 2016 to meet a combined average emission level
of 250 grams of carbon dioxide per mile, equivalent to 35.5 miles per
gallon. The regulations are available at
http://www.epa.gov/otag/climate/regulations.htm#finalR.

4“1 EPA, Office of Transportation and Air Quality, Notice EPA —420-F-10-
901 (October 25, 2010), available at
www.epa.gov/otag/climate/regulations.htm.

2 Washington State Department of Community, Trade and Economic
Development (now Commerce), Washington State Greenhouse gas
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four county Puget Sound region, the transportation sector accounts
for about 50% of all GHG production®® with on-road vehicles
making up about 75% of transportation generated emissions.**
GHG emissions in the Puget Sound region account for about half of
the state’s total. Accordingly, the transportation sector in the Puget
Sound region produces about one fourth of the state’s total GHG
production.”® Thus, the control of transportation generated GHG
emissions in the Puget Sound region can significantly reduce the
state’s total GHG production.

C. The State’s Efforts to Reduce GHG Emissions.

Over the past six years, the state has taken a number of
actions to reduce GHG emissions and to address the impacts of
climate change.

In 2004, the Governor helped form the West Coast
Governor's Global Warming Initiative (the “Western Climate
Initiative”) through which the western states of Washington,
Oregon, California, Montana, Utah, Arizona and New Mexico and
the Canadian provinces of British Columbia, Manitoba, Ontario and

Quebec agreed to set GHG reduction targets for purposes of

Inventory and Reference Case Projections, 1990 — 2020 (December
2007), Table ES-1, at ES-5, Category 4, PSRC 021407.

“3 Puget Sound Clean Air Agency (PSCAA), Roadmap for Climate
Protection: Reducing Greenhouse Gas Emissions in Puget Sound
(December 29, 2004) at 30, Category 4, PSRC 017428.

“ Id. at 30.

* Id. at 30.
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tracking GHG emissions and developing a market-based program
to reach those targets.*®

In 2007, the state legislature adopted the Climate Change
Mitigation statute, Chapter 80.80 RCW, which was based upon
findings that Washington was especially vuinerable to climate
change, in part on account of its heavy dependence upon snow
pack. RCW 80.80.005. The Climate Change Mitigation statute
formally adopted the following GHG reduction goals: by 2020, the
reduction to 1990 levels; by 2035, the reduction to 25% below 1990
levels; and by 2050, the reduction to 50% below 1990 levels.*’

In 2008, the state legislature adopted the Limiting
Greenhouse Gas Emissions statute, Chapter 14, §3 (Laws of
2008), codified at Chapter 70.235 RCW.*® Among other
things, the GHG reduction statute repealed the GHG
reduction “goals” of RCW 80.80.020 and re-enacted those
same standards as mandatory limits.*® The GHG statute
directed the Department of Ecology to prepare a GHG
reduction plan and to coordinate with Western Climate
Initiative members in designing a market-based system to
reduce GHG emissions.™ Further, the statute directed all

state agencies to meet additional GHG reduction

* http://westernclimateinitiative.org/history.

“” RCW 80.80.020.

“ A copy of RCW Chapter 70.235 is set forth at Appendix A to this brief.
49 RCW 70.235.020(1)(a).

% RCW 70.235.020(1)(b) and .030.
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requirements.®’ The Session Law that adopted the GHG
statute, Chapter 14 (Laws of 2008), also directed the state
Department of Transportation to adopt benchmarks for the
reduction of vehicle miles traveled, a requirement now
codified at RCW 47.01.440.%

Based upon a finding that “effective and immediate action to
reduce greenhouse gas emissions ... is essential to the future well
being of all Washingtonians”, the Governor in May 2009 adopted
Executive Order 09-05, which directed the Department of Ecology
to continue participation in the Western Climate Initiative and to
develop emission benchmarks for various industries. It also
directed the Department of Transportation to estimate current and
future levels of vehicle miles traveled (VMT) and to work with PSRC
and other regional transportation planning organizations to develop
regional transportation plans to reduce GHG emissions and meet
the VMT benchmarks.>®

D. PSRC’s Adoption of Transportation 2040.

As the state Regional Transportation Planning Organization
for the four county Puget Sound region, the PSRC is required to

adopt, and to periodically update, a regional transportation plan,

" RCW 70.235.050.

%2 Chapters 70.235, RCW 47.01.440, the Session Law, Chapter 14 (Laws
of 2008), and an amendment to that bill are set forth at Appendix A to
Cascade’s Hearing Memorandum and appear at CP196.

%% A Copy of Executive Order 09-05 is set forth at Appendix B to
Cascades’ Hearing Memorandum below and appears at CP251.
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which must be developed in coordination with the state Department
of Transportation, port authorities, local governments and
transportation providers within the region.54 To provide a
framework for its transportation plan and land use planning under
the Growth Management Act, Chapter 36.70A RCW, the PSRC in
2008 adopted a regional growth strategy, entitied VISION 2040.%°
This plan adopts a set of regional growth policies, known as Multi-
County Planning Policies. These policies serve three functions: to
implement VISION 2040's growth strategy; to guide planning by
local governments under the GMA; and to provide policies for the
PSRC'’s functional plans, including 72040.% Among other policies,
VISION 2040 adopted Policy MPP-En-20 which commits the PSRC
region, “at a minimum”, to compliance with the state’s GHG
reduction requirements.

On May 29, 2009, the PSRC issued a Draft Environmental
impact Statement (EIS) for 72040, on which each of the appellant
organizations commented. About a year later, on March 19, 2010,
the PSRC issued its Final EIS for 72040.5" However, as shown

more fully below, the Final EIS failed to demonstrate that any of its

* RCW 47.80.023(2) and .030.

5 VISION 2040, referenced in the decision record at Category 6, PSRC
028953 also is available at http://psrc.org/growth/vision2040.

% VISION 2040 at 29, Part Il - Multi-County Planning Policies, available
at http://psrc.org/assets/1738/Part 11l Multicounty Planning_ Policies.pdf.
% The Final Environmental Impact Statement is contained in the agency
record at Category 1, PSRC 001445, et seq. A copy of FEIS Chapter 6 is
set forth at Appendix D to this brief.
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alternatives or mitigations were capable of meeting the statutory
GHG reduction requirements.

On May 20, 2010, the PSRC adopted Resolution No. PSRC-
A-2010-02, enacting T2040 as the federal metropolitan
transportation plan and the state regional transportation plan for the
four-county region.®® T2040 adopts two categories of programs
and projects: those that are “financially constrained”, for which
identified funding exists; and those that are “unprogrammed”, for
which funding remains to be identified.>® Implementation of either
alternative would exceed the GHG emission limits established by
RCW 70.235.010(1)(a), would fail to stabilize climate change
impacts and would produce unmitigated significant adverse impacts
upon the environment.

From the adoption of T2040 Cascade appealed.®®

E. Superior Court Review.

The Honorable Carol Schapira of the King County Superior
Court considered Cascade’s appeal of 72040 on the decision
record compiled by PSRC, the declarations submitted in support of
and in response to PSRC’s affirmative defenses and the briefing
presented by the parties. On June 28, 2011, the court heard oral

argument and ruled in the favor of PSRC. The court dismissed the

% Resolution No. PSRC-A-2010-02 is set forth at Category 2, PSRC
003297. A copy of 72040, Chapter 3 is set forth at Appendix B to this
brief.

% T2040 at 69.

% CP 1 (summons and complaint).
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GHG statute claims on grounds that the PSRC was simply a
voluntary planning board and not bound by the statutory limits and
it found the EIS to be adequate. The court also denied PSRC’s
affirmative defenses of lack of standing and political question.®’
V. STANDARDS OF REVIEW

Appellants challenge 72040 on two grounds: its failure to
meet the GHG reduction requirements of RCW 70.235.210(1)(a);
and its adoption in violation of the State Environmental Policy Act.
The first issue is principally brought under Article 1V, Section 6 of
the Washington State Constitution.®? In such a challenge “the court
reviews the agency's record ... to determine whether the action of a
local legislative body was either illegal or arbitrary and capricious,
depending on the issue presented.®® The issue of T2040's
compliance with RCW 70.235.020(1)(a) thus presents an issue
reviewable under Article IV, Section 6 for error of law. The issues,

of whether T2040 is subject to the requirements of RCW

®1 CP 788 (Findings of fact, Conclusions of Law and Order of Dismissal).
%2 City of Des Moines v. Puget Sound Regional Council, 97 Wn. App. 920,
925, 988 P.2d 993 (1999), review denied, 140 Wn.2d 1042 (affirming
review of PSRC decisions under Article IV, Section 6). Plaintiffs’
Complaint at 1 also asserts claims for declaratory and injunctive relief
under Chapters 7.24 and 7.40 RCW.

% |d. See also, Pierce County Sheriff v. Civil Service Com'n of Pierce
County, 98 Wn.2d 690, 695, 658 P.2d 648, 650 (1983)(agency's violation
of rules governing its exercise of discretion is contrary to law and
reviewable by constitutional certiorari).
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70.235.020(1)(a) and whether Cascade’s complaint states a claim
for relief also present questions of law and are reviewed de novo.**

The second issue, the challenge to the legal adequacy of the
EIS is brought under SEPA, which provides a right of action for the
review of governmental compliance with the statute’s substantive
and procedural provisions.®® Judicially, the issue of EIS adequacy
is treated as a question of law, subject to de novo review.®® The de
novo standard of review for EIS adequacy has been followed
consistently since our state’s first EIS adequacy case.®” While
RCW 43.21C.090 provides that an agency’s determination under
SEPA is “accorded substantial weight”, the adequacy of an EIS is
ultimately a question of law for the court to determine de novo.

VI. ARGUMENT

A. The PSRC adopted T2040 in violation of the GHG
reduction statute.

T2040 has been adopted in violation of state law because
the projects and programs authorized by the plan will cause the

Puget Sound region to far exceed the GHG reduction limits in RCW

® Ruvalcaba v. Kwang Ho Baek, 159 Wn. App. 702, 708, 247 P.3d 1, 4,
247 P.3d 1 (2011)(The interpretation and applicability of a statute present
questions of law reviewed de novo) and Kinney v. Cook, 159 Wn.2d 837,
842, 154 P.3d 206 (2007)(review of dismissal for failure to state a claim
presents a question of law).

° RCW 43.21C.075(1) and .080(2)(a).

® Klickitat County Citizens Against Imported Waste v. Klickitat County
gKlickitat County), 122 Wn.2d 619, 633, 860 P.2d 390 (1993).

" Leschi Improvement Council v. Washington State Highway Commission
(Leschi), 84 Wn.2d 271, 285, 525 P.2d 774 (1974).
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70.235.020(1)(a).This statute establishes the following greenhouse
gas reduction requirements:
(1)Xa) The state shall limit emissions of greenhouse gases to
achieve the following emission reductions for Washington

state:

(i) By 2020, reduce overall emissions of greenhouse gases
in the state to 1990 levels;

(i) By 2035, reduce overall emissions of greenhouse gases
in the state to twenty-five percent below 1990 levels;

(iii) By 2050, the state will do its part to reach global climate
stabilization levels by reducing overall emissions to fifty
percent below 1990 levels, or seventy percent below the
state's expected emissions that year.
A separate section, RCW 70.235.050, directs all state agencies to
meet the GHG reduction requirements of 70.235.020 and to meet
additional GHG reduction requirements set forth at RCW
70.235.050.

1. The statute sets GHG reduction
requirements, not merely goals.

The statute’s direction that “state shall limit emissions of
greenhouse gases” to achieve the specified reductions by 2020,
2035 and 2050, sets a standard, not simply a goal. (Emphasis
supplied.) At the time of the enactment of Chapter RCW 70.235,
the state had already established as goals the specified reductions
by those benchmark years through the Climate Change Mitigation
statute, Chapter 80.80 RCW. However, Chapter 14, Laws of 2008

took the additional step of converting the GHG reduction goals into
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mandatory limits, as clear from use of the predicate “shall” in RCW
70.235.020(1).%8

2. The GHG reductions seek to achieve
climate stabilization.

The GHG reduction levels were not enacted in a vacuum.
They follow broadly accepted GHG reduction standards aimed at
achieving global climate stabilization, which is a stated objective of
the Limiting Greenhouse Gas Emissions statute.®®. The Senate Bill
Report for ESSHB 2815, enacted by Chapter 14, Laws of 2008,
specifically cites to work by the IPCC.”™® The IPCC Synthesis
Report concludes that to achieve climate stabilization with a
temperature rise of between 2 and 2.4°C (3.6 - 4.3°F) above pre-
industrialization levels and a sea level rise of between .4 and 1.4
meters, GHG emissions by 2050 must be reduced by 50 to 80% of
2000 levels.”" While the legislature chose limits at the low end of
the scale, they do track requirements adopted by other states.”
)
/

® Waste Management of Seattle, Inc. v. Utilities and Transp. Com'n, 123
Whn. 2d 621, 629, 869 P.2d 1034 (1994)(“The use of the word ‘shall’
imposes a mandatory duty.”)

9 RCW 70.235.020(1)(aiii)

7 A copy of the Senate Bill Report for ESSHB 2815 is set forth at CP 232.
" IPCC, Synthesis Report at 67, PSRC 018280 et seq.

2 The GHG reduction limit of 1990 emission levels by 2020 has been
adopted by the states of California, Hawai'i and New Jersey. See Cal.
Health & Safety Code § 38550, HRS § 342b-71 and NJS 26:2C-38,
respectively.
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3. The GHG reduction requirements apply to
the PSRC.

The requirements of RCW 70.235.020(1)(a) apply to the
adoption of T2040 because the PSRC, formed under the Interlocal
Cooperation Act,” has the same obligations and responsibilities as
its constituent members, which include agencies and subdivisions
of the state.

RCW 70.235.020(1)(a) provides that ‘[t]he state shall limit
emissions of greenhouse gases ...” (Emphasis supplied.) Although
Chapter 70.235 RCW does not contain a definition for the term,

“state”, the term is uniformly defined to include all agencies,

subdivisions, and instrumentalities of the state.”

7 Chapter 39.34 RCW.
™ For example, see the following definitions of “state”:

RCW 7.60.005, relating to receiverships
(13) “State agent” and “state agency” means any office,
department, division, bureau, board, commission, or other
agency of the state of Washington or of any subdivision
thereof, or any individual acting in an official capacity on
behalf of any state agent or state agency.

RCW 8.26.020, providing relocation assistance in public acquisitions of
property

(1) The term “state” means any department, commission,
agency, or instrumentality of the state of Washington.

RCW 39.59.010, authorizing the investment of public funds:
(5) “State” includes a state, agencies, authorities, and
instrumentalities of a state, and public corporations created
by a state or agencies, authorities, or instrumentalities of a
state.

RCW 49.60.400, prohibiting discrimination:
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As well as being a Regional Transportation Planning
Organization under Chapter 47.80 RCW, the PSRC has been
formed through an Interlocal Agreement authorized under Chapter
39.34 RCW. The membership of the PSRC consists of certain
statutory members, including the state transportation commission
and the department of transportation,” and is open to all units of
government within the four county region.76 By forming an
interlocal agreement, these agencies remain subject to the same
legal obligations and responsibilities applicable in their individual
capacities.”” Because the PSRC is comprised of agencies and
subdivisions of the state, the GHG reduction statute’s directive to

the “state” is binding upon their actions taken through the PSRC.

(7) For the purposes of this section, “state” inciudes, but is
not necessarily limited to, the state itself, any city, county,
public college or university, community college, school
district, special district, or other political subdivision or
governmental instrumentality of or within the state.

See also, City of Seattle v. Fontanilla, 128 Wn.2d 492, 504, 909

P.2d 1294, 1301 (1996)(“That, in our judgment, [State of

Washington] is a more specific reference than simply ‘the state,’

which can be considered synonymous with ‘the government.”),

State v. Durham, 87 Wn.2d 206, 211, 550 P.2d 685 (1976)(“The

term ‘state’ is all-inclusive as used in the rules [of criminal

procedure] and embraces not only the state but its political
subdivisions.”) and City of Seattle v. State, 103 Wn.2d 663, 670,

694 P.2d 641(1985)(“Municipalities are political subdivisions of the
State...”).

"> RCW 47.80.060.

® RCW 47.80.020 and the Interlocal Agreement, Category 6, PSRC
028700.

" Harvey v. County of Snohomish, 124 Wn. App. 806, 813-814, 103 P.3d
836 (2004), reversed on other grounds, 157 Wn.2d 33 (2006), citing to
RCW 39.34.030(5)(subject to exceptions inapplicable here, no interlocal
agreement “relieves any public agency of any obligation or responsibility
imposed upon it by law.”)
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Stated differently, these agencies and municipalities do not insulate
themselves from state directives through the formation of an
interlocal agency.” The superior court’s conclusion that RCW
70.235.020 is inapplicable to the PSRC is contrary to the provisions
of the Interlocal Cooperation Act.

The superior court mischaracterizes the PSRC as “a
voluntary regional planning board.””® Even though the PSRC, like
other regional transportation planning organizations (RTPO), has
been created through a voluntary agreement of local governments,
they are part of the state’s coordinated and integrated system of
transportation planning.?’ It is only “voluntary” if the region desired
to forego all state and federal funding for its many transportation
projects, including replacement of the Alaskan Way Viaduct, the SR
520 bridge and the extensions of light rail.

The PSRC is organized under state statute ®' and in part is
funded by the state® and governed by the state.®® Further, the
PSRC plays an important role in directing state transportation

planning in that the RTPO statute requires that the statewide

8 CP 790 (Conclusion 3).

® CP 790.

% RCW 47.80.020.

81 The provisions of Chapter 47.80 RCW are included in Appendix C to
the Hearing Memorandum in Superior Court, CP256.

82 RCW 47.80.050.

8 RCW 47.80.040 (The PSRC transportation policy board includes a
representative from the Washington State Department of Transportation.)
and 47.80.060 (The voting membership of its executive board includes
representatives of the state transportation commission and the state
department of transportation.)
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multimodal transportation plan prepared by the Washington State
Department of Transportation must “be consistent with regional
transportation planning...”®* Because of its role in the state’s
eligibility for and receipt of federal transportation funding, the PSRC
in particular plays an essential part in state transportation planning.

As an RTPO, the PSRC is charged with adopting a regional
transportation plan (RTP) that is consistent with both local city and
county plans and with the statewide transportation plan.®®> Once
adopted, this plan governs the development of regional
transportation projects, including state facilities.®® Consistency with
the adopted RTP is a requirement for the development of any
transportation project that will impact regional transportation
facilities or services.?” In other words, without adoption through an
RTP, no regional facilities could be built. Adopted RTPs, and
PSRC’s T2040 in particular, thus determine which regional
transportation projects can be built.

But the PSRC serves even a more significant role. As the
federal Metropolitan Planning Organization (MPO) under both the
federal highways act and the federal transportation act,® the PSRC

is charged by federal law with adopting a transportation

8 RCW 47.06.040.

% RCW 47.80.020(2).

% RCW 47.80.030(1)(b).

8 RCW 47.80.030(3).

% RCW 47.80.020 and Letter formally designating the PSRC as the MPO
for the four county Puget Sound, Category 6, PSRC 028675.
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improvement plan (TIP) for the region.!® In order to receive federal
funding, a transportation project must be both listed in and
consistent with the TIP.*® Projects eligible to receive federal
funding are to be selected by the MPO from the approved TIP.*"
Thus, for receipt of federal funding for both state and non-state
transportation projects in the Puget Sound region, the PSRC acts
as the state’s agent for the listing of and selection of projects.

In sum, the state has the authority to designate its agents for
purposes of state and federal transportation planning. For the
Puget Sound region the PSRC is that designated agent. The
PSRC is made up of state agencies, municipalities and other
subdivisions of the state that are subject to state directives. The
directives of RCW 70.235.020(1)(a) are binding upon the PSRC, as
they are upon its members. The superior court’s ruling that the
PSRC is not subject to RCW 70.235.020(1)(a) is in error.

4, The GHG reductions apply to T2040.

The GHG emissions limits of RCW 70.235.020(1)(a) apply to
T2040 because the PSRC has committed the region to follow those
requirements. The superior court at Conclusion 3 held that “those

n92

“emission limits apply to the state as a whole,™ apparently based

upon the statute’s directive that “the state” ...reduce overall

89 23 USC §§134(c)(1) and 134(j)(1).

%0 23 USC §§134())(3)(A) and 134()(5)(A).
9123 USC §§134())(5)(i)(1) and (134(k)(4)(A).
%2 CP 790.
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emissions” at specified increments by the stated years, since that is
what PSRC argued below.** However, PSRC independently
committed itself to compliance with GHG reductions of
70.235.020(1)(a).

VISION 2040, which T2040 implements, commits the Puget
Sound region to compliance with the state’s reduction of
greenhouse gases through its adopted policy to:

Address the central Puget Sound region’s contribution

to climate change by, at a minimum, committing to

comply with state initiatives and directives regarding

climate change and the reduction of greenhouse

gases.

Policy MPP-En-20.** T2040 repeatedly reaffirms that

t.95

commitment.”™ While state law does not compel the PSRC to do so,

% CP 761.

% By statute, 72040, the regional transportation plan, must be consistent
with the county-wide planning policies. RCW 47.80.023(2). Policy MPP-
En-20 is among the multi-county policies adopted for the four county
region under RCW 36.70A.210(7).

% T2040 repeatedly commits the region to compliance with the state GHG
reduction requirements:

The Puget Sound region is committed to meeting all state
and federal targets for greenhouse gas emissions
reductions. [T2040 at 17, PSRC 003317]

The plan’s greenhouse gas reduction strategy is intended
to lead and complement the development of the state
strategy to meet greenhouse gas reduction goals. [T2040
at 17]

Transportation 2040 sets the region on course to
significantly reduce greenhouse gas emissions consistent
with state goals through a flexible and balanced approach
of land use, pricing, choices, and technology. [T2040 at 20]

VISION 2040 calls for the region to reduce its overall
production of harmful elements that contribute to climate
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the PSRC is free to adopt policies committing the region to
compliance with the same GHG reductions applicable to the state
as a whole.*®

Once adopted within the multi-county policies, this
commitment is binding upon 72040 because the RTPO statute
requires that the plan, as the region’s transportation plan, be
consistent with the adopted county-wide planning policies.®’
Therefore, consistency with those policies requires that 72040
result in regional GHG reductions consistent with the state
reductions. The superior court’s ruling that the statutory GHG
limitations apply only to the state and not to the Puget Sound region
conflicts with the requirement of the RTPO statute and is contrary
to law.

5. T2040 fails to comply with the GHG
reduction statute.

T2040 fails to comply with RCW 70.235.020(1)(a) because
the emissions from its proposed projects and programs would be

nearly double the GHG limits for 2040.

change, and commits the region to comply with state
directives. [T2040 at 49].

% See Brown v. City of Yakima, 116 Wn.2d 556, 562-63, 807 P.2d 353
(1991)(local government may adopt greater restrictions than conduct
otherwise prohibited by statute).

%" RCW 47.80.023(2) requires that the regional transportation plan be
consistent with adopted county-wide planning policies. Under RCW
36.70A.210(7) the county-wide planning policies include the multiple
county planning policies adopted under VISION 2040.
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a. T2040’s GHG reduction strategy.

T2040 identifies three objectives: investments to support the
region’s growth; a financing plan; and a strategy for reducing
transportation’s contribution to climate change. 72040 at 11. The
third identified objective, reducing transportation’s contribution to
climate change, is laid out within T2040 at 49-52 and elaborated
upon within Appendix L to T2040.% The Plan at 49 recognizes that
transportation in the Puget Sound region generates about 50% of
all GHG emissions. The Plan at 50 cites to RCW 70.235.020 and
outlines a Four-Part Greenhouse Gas Reduction Strategy,
consisting of land use, user fee, transportation choices and
technology improvements.

As briefly summarized in T2040 at 50-51 and more fully
described in Appendix L, PSRC asserts that GHG reductions can
be achieved through each of these strategies. Land use measures
to reduce GHG principally rely upon implementation of PSRC’s
VISION 2040, which shifts development to a more compact and
concentrated growth pattern.’® User fees and transportation
choices would attempt to reduce miles traveled and resultant GHG
through tolls and increases in transit. The technology strategy
recognizes that GHG reductions are potentially attainable through

reduced carbon content of fuel and increased vehicle efficiency.

% The referenced pages of T2040 and Appendix L are attached to this
brief at Appendices B and C, respectively.
% 72040 at 51.
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Although T2040 includes no measures to advance either, it
develops two scenarios: a “likely scenario”, based upon current
technologies, and an “aggressive scenario”, based upon a more
concerted effort to increase fuel efficiency. The PSRC projects that
the likely scenario would reduce GHG emissions by 25% and the
aggressive scenario would reduce GHG emissions by 43%, each
below projected emissions for 2040.'%°

The projected resuits of PSRC’s GHG strategy are illustrated
in T2040 at 52, Exhibit 18 (and in Appendix L at L-1-10), which
appears within the attached Appendix B:
I
/

1% 72040 at 49 and Appendix L at L-2. The likely scenario assumes that
by 2040 electric vehicles would make up 20% of the vehicle fleet,
passenger vehicle economy would increase to 40 mpg and the carbon
content in fuels would be reduced by 10%. The aggressive scenario
assumes that by 2040 electric vehicles would make up 45% of the vehicle
fleet, passenger vehicle economy would increase to 50 mpg and the
carbon content of fuels would be reduced by 20%. /d.
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Figure 18. Greenhouse Gas Emissions (COz Emissions in Millions of Tons)
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T2040, Appendix L-10 offers the following explanation of this graph:

As illustrated in the chart, the Four-Part Greenhouse

Gas Strategy results in a range of emissions

reductions between 31% and 48% below the 2040

Baseline trend, and between 5% and 28% below

2006 modeled emissions in the year 2040. As a

comparison, the state’s greenhouse gas emission

reduction goals are to achieve 1990 levels by 2020,

25% below 1990 levels by 2035, and 50% below 1990

levels by 2050.
Of the five scenarios represented by the bars in the graph, the
second bar, T2040 (FC) Likely Technology Scenario, most
accurately projects the levels of GHG emission reductions for the
projects and programs identified in 72040, since it is based upon
transportation investments with identified funding sources and more
probable advances in technology than the aggressive technology

scenarios.
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For the likely technology scenario, 72040 at Figure 18 claims
that its Four-Part Greenhouse Gas Reduction Strategy would
reduce GHG emissions by the year 2040 to 5% below the 2006
baseline and to 31% below the 2040 baseline. However, the
emission levels represented by these reductions grossly exceed the
limits set by the GHG reduction statute, to which the PSRC had
previously committed itself.

b. T2040’s strategy fails to meet GHG
reduction requirements.

The T2040 GHG reduction strategy fails to meet the GHG
reduction requirements of RCW 70.235.020(1) because 72040
measures its claimed reductions from the wrong baselines and its
strategies fall short of the required reductions in any regard.

As with any measurement, the beginning point makes a
difference. T2040 misrepresents its GHG reductions by measuring
those reductions from 2006 when the statutory GHG reductions are
to be taken from 1990 levels, which are about 20% below the GHG
emissions of the 2006 time-frame that 72040 actually uses.

Appendix L-10 at footnote 5 offers the following explanation
for its use of the 2040 and 2006 baselines:

Throughout the draft plan and EIS process, the

Transportation 2040 results have been compared

primarily to the 2040 Baseline alternative, and to

some extent also to the 2006 base year (PSRC does

not have data for the 1990 year that is [sic] consistent

with our current modeling framework; therefore, for
the purposes of greenhouse gas emissions
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comparisons the 2006 base year is provided as a
surrogate).

(Emphasis supplied.) But PSRC’s decision record does contain
data of the 1990 GHG emission levels to which its projected GHG
emissions should be compared. That data demonstrate that year
2006 emissions cannot serve as a “surrogate” for 1990 levels.

In April 2008, the PSRC prepared an analysis,
Transportation 2040: Climate Change and Vehicle Miles Traveled
to address two questions: how Transportation 2040 would address
the GHG reduction goals in SB 6001 (now, the GHG reduction
requirements in RCW 70.235.020); and how Transportation 2040
would address VMT reduction benchmarks (eventually adopted at
RCW 47.01.440). That study provided data showing a 20%
increase of GHG emissions from 1990 to 2005,

The Administrative Record provides other data from which
the increase in GHG emissions from 1990 to the 2005/2006
timeframe can be derived. The joint publication by the
Departments of Ecology and Community, Trade and Economic
Development (now Commerce) entitled, Washington State
Greenhouse Gas Inventory and Reference Case Projections, 1990-

2020 (December 2007) reports that for the state’s transportation

sector as a whole GHG emissions increased from 37.5 MMTCO: in

' Transportation 2040: Climate Change and Vehicle Miles Traveled is
contained in the Administrative Record at PSRC 006654; the above
referenced page is at PSRC 006667.
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1990 to 44.5 MMTCO, in 2005, an increase of about 19%."% The
same study at C-9 reports that between 1990 and 2005, emissions
from on-road gasoline vehicles increased by 21%. Increases in
GHG emissions of about 20% in this 15 year period are consistent
with national trends.'%?

GHG emissions from transportation in the Puget Sound
region follow state and national trends. In its publication, Roadmap
for Climate Protection: Reducing Greenhouse Gas Emissions in
Puget Sound (December 2004), the Puget Sound Clean Air Agency
(PSCAA) reported that GHG emissions rose by 8% between 1990
and 2000 and were projected to increase by 21% by 2010.'%

None of these data support PSRC’s use of 2006 GHG
emissions as a “surrogate” for 1990 emission levels, as asserted by
Appendix L at L-10, footnote 5. To account for differences between
1990 and 2006 GHG emission levels, PSRC’s Four Part Strategy,
and its Figure 18, should have included an adjustment showing
1990 levels to be 20% lower than 2006 levels. With such an

adjustment, use of the 1990 baseline would show that the claimed

102 Executive Summary at ES-5, PSRC 021413,

19 The US Department of State, Fourth Climate Action Report to the UN
Framework Convention on Climate Change, Chapter 3 at 21-23 (2007)
reports a 20% increases in CO, emissions from fossil fuel combustion in
the 14 year period of 1990 — 2004. A copy of this report is set forth at
Category 4, PSRC 017788. The Fifth Climate Action Report, Chapter 3 at
27 (2009) reports a 21.8% increase in CO, emissions between 1990 and
2007, Category 4, PSRC 022466.

% 1d. at 21.
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5% reduction in GHG emissions by 2040 under the T2040 Fully
Constrained/Likely Technology scenario would actually produce
emissions of about 15% above 1990 levels, far exceeding the GHG
limits set by RCW 70.235.020(1)(a).

The GHG reduction statute requires reductions of 25%
below 1990 emission levels by 2035 and 50% below 1990 levels by
2050. Assuming a constant rate of GHG reduction, an interpolation
between 2035 and 2050 reduction levels would place the 2040
GHG emissions at about 33% below 1990 emission levels.'® Thus
by 2040, rather than a 5% reduction in GHG below the 2006
emission levels as claimed for 72040, a statutorily compliant plan
would result in GHG reductions of 33% below 1990 levels. T2040 is
far from meeting this reduction. T2040’s projected year 2040
emissions do not come close to meeting the 2035 required
reduction of 25% below 1990 emissions.

Because GHG emissions in 2005/2006 are about 20%
greater than those in 1990, a 33% reduction below 1990 levels by
the year 2040 would require a 53% reduction below 2006 levels.
However, T2040 proposes GHG reductions in 2040 of only 5%
below 2006 levels, which exceeds statutory limits by 48%. Rather

than being comparable to the GHG reduction requirements of RCW

105 A further 25% increase in GHG reductions from 2035 to 2050 would
require increased reductions of 1/3 of the necessary increased reductions
every 5 years, or by about 33% by 2040 and 42% by 2045 in order to
reach 50% of 1990 emission levels by 2050.
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70.235.020(1)(a) as Appendix L-10 suggests, 72040 would result in
GHG emissions of nearly twice the statutory limits, placing the plan

far out of compliance with the GHG reduction statute. The extent of
noncompliance is illustrated by the following annotated version of

Figure 18, an enlarged copy of which is set forth at Appendix E:

Figure 18. Greenhouse Gas Emissions (CO; Emissions in Millions of Tons)
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As shown above, T2040 grossly exceeds the GHG
reductions required by RCW 70.235.020(1)(a), since it would result
in emissions of 15% above 1990 levels, rather than 33% below
those levels. The superior court’s conclusion that “PSRC has done

"108 is not

its part to reduce emissions from transportation[]
supported by PSRC’s own data.
B. T2040 has been adopted in violation of SEPA.
T2040's adoption violates SEPA because its EIS fails to identify

the extent of the plan’s violation of the state’s GHG reduction

1% CP 791 (Conclusion 4).
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requirements; it fails to disclose T2040’s inconsistency with VISION
2040; and it fails to develop alternatives or mitigations fully
compliant with the state’s GHG reduction requirements.

1. SEPA is to be liberally construed and vigorously
enforced.

The State Environmental Policy Act (SEPA) is Washington's most
fundamental and pervasive environmental law.'”” The statute
contains both procedural requirements and substantive authority.
Procedurally, the statute requires the integrated use of
environmental values in decision making by all state and local
agencies.'® Substantively, SEPA grants governmental agencies
the authority to use the environmental documentation to condition,
and even deny, specific projects and other governmental actions
based upon environmental impacts.'®®

The principal vehicle for assuring that environmental factors
are fully considered in governmental decision making is the
environmental impact statement, which is required to be prepared

for all major actions significantly affecting the quality of the

environment."'® Because complete and accurate information is

197 Settle, The Washington State Environmental Policy Act: A Legal Policy
and Analysis §1.23 at 1-33 (December 2010).

18 RCW 43.21C.030(2)(a).

"% RCW 43.21C.060.

"0 RCW 43.21C.030(2)(c).
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essential for sound environmental decision making, the

requirements of SEPA have been construed liberally.'!

SEPA’s policies and mandates are exceptionally forceful and
demanding. As our courts have noted:

To fulfill these purposes of restoring ecological health
to our lives, SEPA mandates governmental bodies to
consider the total environmental and ecological
factors to the fullest in deciding major matters. The
procedural duties imposed by SEPA - - full
consideration to environmental protection - - are to be
exercised to the fullest extent possible to insure that
the "attempt by the people to shape their future
environment by deliberation, not default” will be
realized. Stempel v. Department of Water Resources,
supra, 82 Wn. 2d at 118, 508 P.2d at 172. ... In view
of this clear legislative mandate . . . SEPA [is to] be
given a broad and vigorous construction.

(Emphasis and ellipses in original.) Cited by West Main Associates
v. City of Bellevue, 49 Wn. App. 513, 518, 742 P.2d 1266 (1982).
2. An EIS is to be detailed.
SEPA provides that “in every recommendation or
report on proposals for legislation and other major actions
significantly affecting the quality of the environment” there

shall be prepared “a detailed statement”.'?

" Eastlake Community Council v. Roanoke Associates, Inc. (Eastlake),
82 Wn.2d 475, 490, 513 P.2d 46 (1973), in which the court accords SEPA
"broad and vigorous construction".

12 At RCW 43.21C.030(2). The required contents of an EIS are set forth
at RCW 43.21C.030(2)(c), which provides in relevant part:

The legislature authorizes and directs that, to the
fullest extent possible . . . (2) all branches of
government of this state . . shall:
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3. The test for EIS adequacy.
The legal test for EIS adequacy is whether:

. . . the environmental effects of the proposed
action and reasonable alternatives are
sufficiently disclosed, discussed, and
substantiated by supportive opinion and
data.”"®

Under this test, sometimes referred to as the “rule of reason”,'"*
“conclusory statements not supported by scientific or objective data
do not satisfy NEPA’s requirement for a ‘detailed’ statement.”""®

4. The EIS fails to disclose T2040’s violation
of GHG reduction requirements.

SEPA and its regulations require the T2040's noncompliance

with GHG reduction requirements to be disclosed, discussed and

(c) Include in every recommendation or report on

proposals for legislation and other major actions
significantly affecting the quality of the environment, a
detailed statement by the responsible official on:

(i) the environmental impact of the proposed action;

(ii) any adverse environmental effects which cannot be
avoided should the proposal be implemented;

(iii) alternatives to the proposed action;

(iv) the relationship between local short-term uses of man's
environment and the maintenance and enhancement of
long-term productivity; and

(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.

"2 Klickitat County, 122 Wn.2d at 633 and Leschi, 84 Wn.2d at 286.

"“ Cheney v. City of Mountlake Terrace, 87 Wn.2d 338, 344-45, 552 P.
2d 184 (1976), citing to Trout Unlimited v. Morton, 509 F.2d 1276, 1283
(9th Cir. 1974)(The “rule of reason” has been interpreted to require a
“reasonably thorough discussion of the significant aspects of the probable
environmental consequences . . .")

"5 Citizens Against Toxic Sprays, Inc. v. Bergland, 428 F. Supp. 908, 922
(D.C. Ore. 1977) Because SEPA is patterned after NEPA, our courts
regard federal caselaw under NEPA as persuasive authority. Juanita Bay
Valley Community Ass'n v. City of Kirkland, 9 Wn. App. 59, 510 P.2d
1140 (1973).
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analyzed. As shown in the prior argument, 72040 and the EIS
misrepresent the Plan’s compliance with the requirements of RCW
70.235.020(1)(a), by using incorrect baselines for the measurement
of its claimed GHG reductions and by not identifying the extent of
the plan’s noncompliance with the GHG reduction requirements.

As noted above, an EIS must disclose and analyze:

(i) the environmental impact of the proposed action;

* %k %k

(v) any irreversible and irretrievable commitments of
resources which would be involved in the proposed
action should it be implemented.''®

The scope and content of an EIS are further defined by
regulations promulgated by the Department of Ecology and codified
at WAC 197-11-440. Among other requirements, an EIS must:

(ii) Describe and discuss significant impacts that will

narrow the range or degree of beneficial uses of the

environment or pose long term risks to human heaith
or the environment, ...""

The full extent of T2040's violation of the statutory GHG emission
limits requires disclosure in the EIS because: increased GHG
emissions are impacts to the environment; the adopted emission
limits do set standards for the protection of the public welfare'®;
exceeding those standards represent “irreversible and irretrievable

commitments of resources” (the additional, irretrievable discharge

"® RCW 43.21C.030(2)(c)(i)&(v)(emphasis supplied).

"7 WAC 197-11-440(6)(C)(ii)(emphasis supplied).

"8 See Executive Order 09-50 at 2 (“effective and immediate action to
reduce greenhouse gas emissions ... is essential to the future well being
of all Washingtonians.”), in part implementing Chapter 70.235 RCW.
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of CO; into the environment); and those additional discharges
“pose long terms risks to the environment”(the increased
acidification of ocean waters, the raising of sea level, increased
intensity of storm events, increased temperatures, the reduction of
snow pack, decreased water supplies, the disruption of wildlife
habitat and increased heat-related deaths).

Increases in GHG do impact the environment. Under SEPA,
“‘impacts” are broadly defined as a proposal’s effects upon the
environment."”® The environment in turn covers some 50 elements,
including air quality, climate, and releases to the environment
affecting public health.’® Thus, the Plan’s impacts to the
environment include its impacts upon air quality and climate caused
by emissions to the air."?’

With regard to air quality and other natural and depletable
resources, RCW 70.235.020 sets the limits for GHG emission
discharges. The T2040 EIS was required to identify those
requirements, which it does. 72040 at 50 and FEIS at 6-12.

However, neither the Plan nor the EIS identify the extent of the

"9 WAC 197-11-752.

20 WAC 197-11-444(1)(b)(1)&(iii) and -444(2)(a)(iii).

2! The significance of an impact is judged by “context and intensity.... An
impact may be significant if its chance of occurrence is not great, but the
resulting environmental impact would be severe if it occurred.” WAC 197-
11-794. The impacts of increased CO, upon the environment are
significant because their probability is not only great but aiready occurring
(e.g. the increase in global temperatures and sea levels, acidification of
ocean waters and decrease in snow pack) and the resulting impacts are
not only severe but potentially catastrophic (e.g., sea level rise, increased
storm events, flooding of low elevation lands and melting of the ice fields
of Greenland and Antarctica).
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Plan’s violation of the statutory GHG reduction requirements. The
Plan’s failure to explicitly disclose its noncompliance with those
standards is shown within the prior argument. The EIS as well
obscures the point.

Impacts upon air quality and climate change are addressed
in the FEIS at Chapter 6.'2 Greenhouse Gas emissions and their
impacts on climate are specifically addressed at pages 6-5 to 6-6,
6-12 to 6-13; emissions of CO; are shown in Exhibit 6-3 on page 6-
12 and Exhibits 6-8 and 6-9 on page 6-21 and mitigations are
discussed at 6-25 to 6-29. But none of these discussions or
exhibits disclose the extent of T2040’s violation of the GHG
reduction requirements set by statute.

For example, Exhibit 6-3 shows the significant divide
between GHG emission levels resulting from the continuation of
current trends and those limits set by RCW 70.235.020, but omits
the graph line that would disclose GHG emissions from the
selected alternative:

I

/

122 A copy of FEIS Chapter 6 is set forth at Appendix D to this brief.
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Exhibit -3
Greenhouse Gas Reduction Goals
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If added, the end point of a line representing GHG emissions for the
selected alternative in the year 2040 would lie about 15% above the
1990 emissions line, when it should lie at about 33% below the
1990 emission line, a gross discrepancy.

By way of another example, Exhibit 6-8 page 6-21 lists
projected CO, emissions for each of seven alternatives, plus the

2040 baseline alternative:

Exhibit 6-8°
Emissions (annual tons))
2040
2006 Baseline Alt1 A2 Ak2 Alta A5 PAC PA
Altemative
lfoc;;;e *T55.0C) 235345200 23TC8IC0 24320000 2278€.03C 22,58500C 21257 C00 22358.0C)  21,504.00C
S

bu’flf;s BRIICOD (3478300 -21540C) 3083000 13,°DESIC (313800C 1289000 2245000  13.94°.00C
TC"O‘-‘,‘ 26051000 20324700 368430C) 3TCAN0C 355040 28.7D4L0C 4420000 365530C  24.867.00C
cC 437 400 357.0C) 432.200 418200 364,500 3€8.300 354.50C 357.€00 374,300
NOx 27,600 13.700 14,23C 14.730 ~¢ 10 13.600 13.0C0 13,80 12 £00
vl 34,53C 17.800 15,°0C 18,230 T80 17.208 15,300 17,00C 18.200
P2 S 1770 52X 540 580 £30 A2C £0) 520 51C

In this table, the selected plan is PA-C (Preferred Altermnative-

Constrained). But the table fails to identify, disclose or analyze the



extent to which any of the alternatives exceed the GHG reduction
limits set by RCW 70.235.020. For a number of poilutants,
including CO,, the table forecasts emission levels for each of the
alternatives, but again without reference to the 1990 baseline. The
listed values allow a reader to manually calculate that the preferred
alternative would cause mobile CO, emissions to rise from 17.1
million tons in 2006 to 22.3 million tons by 2040, or by about 30%.
One might infer that a 30% increase in mobile CO, above 2006
levels would well exceed 1990 levels, but the data do not show the
extent of noncompliance with statutory limits, which are of course
expressed with reference to the 1990 baseline.

During the drafting of 72040, the PSRC developed data that
showed how far in excess of the 1990 emission levels its plan
would be, but it chose not to include that information in the EIS.
The earlier cited document, Transportation 2040: Climate Change
and Vehicle Miles Traveled'? presented a scenario based upon
projected VMT levels, mileage of 35 mpg and reduced carbon
content of fuel by 10% and showed CO,e emissions in 2030 to
exceed 1990 emission levels by 21%, a year by which the GHG
125

statute required a 30% reduction below 1990 emission levels.

This scenario, similar to T2040’s likely technology scenario,

122 As demonstrated in the prior argument, the selected alternative would
exceed statutory standards by about 48%.

124 Category 3, PSRC 06654.

1% PSRC 06671.
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therefore showed a 51% exceedance of the statutory reduction

requirements.

Add anticipated growth in VMT = 2030 CO, at 21% above 1990 levels
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The failure to disclose the Plan’s violation of GHG reduction
requirements conceals the extent to which the preferred alternative
places the region and the state on a direction that grossly departs
from the goal of achieving climate stabilization.

5: The EIS fails to disclose T2040’s
inconsistency with VISION 2040.

The EIS’s failure to fully identify T2040’s violation of the
GHG emission limits conflicts with the requirement under WAC
197-11-440(6)(d)(i) that an EIS explain how the proposed action
would be “consistent and inconsistent” with adopted plans. 72040's
failure to meet the GHG reduction requirements directly conflicts

with Vision 2040 Policy MPP-En-20, which commits the agency to
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“‘comply with state initiatives and directives regarding climate
change and the reduction of greenhouse gases.” Implementation of
T2040 would produce an increase of GHG emissions above 1990
levels, rather than a decrease, as required by RCW 70.235.020.
The EIS fails to disclose that inconsistency.

6. The EIS fails to consider alternatives
capable of meeting GHG reduction
requirements.

The EIS is inadequate for failing to identify and analyze
alternatives that would meet the GHG reduction requirements of
RCW 70.235.020. As noted above, an EIS is required to consider

126 The consideration of

“alternatives to the proposed action[.]
alternatives cannot simply be cast aside: “The required discussion
of alternatives to a proposed project is of major importance,
because it provides a basis for a reasoned decision among
alternatives having differing environmental impacts."'?’ Courts

have vigorously enforced the requirement for consideration of a

range of alternatives.’?®

126 RCW 43.21C.030(2)(c).

2T Weyerhaeuser v. Pierce County, 124 Wn.2d 26, 42, 873 P. 2d 498
(1994).

128 See, e.g., Weyerhaeuser, 124 Wn.2d at 42 (EIS held inadequate for
failure to consider alternative sites to a proposed solid waste landfill);
Barrie v. Kitsap County (Barrie), 93 Wn.2d 843, 857, 613 P.2d 1148
(1980) (EIS held inadequate for failing to consider alternative sites for a
proposed regional shopping center); and Methow Valley Citizens Council
v. Regional Forester, 833 F.2d 810, 815 (9th Cir. 1987) ("[t]o be
adequate, an environmental impact statement must consider every
reasonable alternative"), rev'd. on other grounds, 490 U.S. 332 (1989).
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The range of reasonable alternatives that must be discussed
in the EIS "shall include actions that could feasibly attain or
approximate a proposal's objectives, but at a lower environmental
cost or decreased level of environmental degradation."*?® As cited
above, the objectives of the proposal include the adoption of a
strategy for reducing transportation’s contribution to climate
change, T2040 at 11, and meeting state directives for the reduction
of GHG emissions, VISION 2040, MPP-En-20. But as shown
above, none of the alternatives presented in the EIS accomplish
those objectives.'®

To be consistent with SEPA’s overriding purposes, including
the goal to “prevent or eliminate damage to the environment and

biosphere,”**!

consideration of a full range of alternatives would

require the presentation and analysis of an alternative that would

be fully compliant with the GHG reduction requirements of RCW

70.235.020.

7. The EIS fails to discuss mitigations that
would address T2040’s violation of GHG
reduction requirements.

The EIS is inadequate for failing to present and analyze

measures that would significantly mitigate T2040’'s excessive GHG

29 WAC 197-11-440(5)(b).

¥ 5ee EPA comment to the EIS that no alternatives meet the GHG
reduction mandate and imploring PSRC to develop one, to which PSRC
simply references its inadequate Four Part Greenhouse Gas Reduction
Plan. PSRC 002523.

BT RCW 43.21C.010(2).

48



emissions. An EIS must identify and discuss measures that would
“significantly mitigate [the] impacts” of the proposal.’*2

Mitigations of GHG emissions resulting from T2040’s
projects and programs are contained in its Four-Part Greenhouse
Gas Reduction Strategy discussed in the prior argument, i.e., the
land use, user fee, transportation choices and assumed technology
measures. But by 2040 under the likely technology scenario those
mitigations are projected to reduce GHG emissions by only 5%
below 2006 GHG levels when by 2040 the GHG reduction statute
requires reductions of about 33% below 1990 levels, a limit that
would be about 53% below 2006 levels. The gap between T2040’s
projected GHG emissions for 2040 and the statute’s required GHG
reductions for the same year (as interpolated above) is huge, so
that emissions resulting from implementation of 72040 are about
twice the statutory level, as shown by the annotations to 72040
Figure 18 set forth at Appendix E. That increase is clearly
significant.’®

SEPA requires the T2040 EIS to discuss measures that
would significantly mitigate the violation of statutory limits. The

proposed mitigations, resulting in just 5% below 2006 projected

B2 WAC 197-11-440(6).

'3 Increased CO, concentrations of about 110 ppm from 280 ppm at the
advent of industrialization to about 390 ppm at the present have already
caused significant changes to climate, oceans, wildlife habitat, agriculture
and human populations. Additional GHG emissions only exacerbate
impacts that are already significant. T2040’s proposed doubling of GHG
concentrations over the statutory limits therefore would be significant.
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levels would not. To achieve SEPA’s purposes, including to
“prevent or eliminate damage to the environment and biosphere,”3*
the EIS was required to identify and discuss the mitigations capable
of attaining the statutory GHG reduction requirements.
VIil. CONCLUSION

The Cascade Bicycle Club, Sierra Club and Futurewise ask
the court to find 72040 in violation of the GHG reduction statute and
of SEPA and to remedy these violations through a remand to the
PSRC for preparation of an EIS alternative and the adoption of a
transportation plan fully compliant with RCW 70.235.020(1)(a).

ﬁ

RESPECTFULLY SUBMITTED this day of October
2011.

/%IW, WSBA 22367

Attorney for Futurewise

1% RCW 43.21C.010.
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Appendix A



Chapter 70.235 RCW
LIMITING GREENHOUSE GAS EMISSIONS

RCW 70.235.005 - Findings -- Intent.

(1) The legislature finds that Washington has long been a national and international leader on
energy conservation and environmental stewardship, including air quality protection, renewable
energy development and generation, emission standards for fossil-fuel based energy generation,
energy efficiency programs, natural resource conservation, vehicle emission standards, and the
use of biofuels. Washington is also unique among most states in that in addition to its
commitment to reduce emissions of greenhouse gases, it has established goals to grow the clean
energy sector and reduce the state's expenditures on imported fuels.

(2) The legislature further finds that Washington should continue its leadership on climate
change policy by creating accountability for achieving the emission reductions established in
RCW 70.235.020, participating in the design of a regional multisector market-based system to
help achieve those emission reductions, assessing other market strategies to reduce emissions of
greenhouse gases, and ensuring the state has a well trained workforce for our clean energy

future.

(3) It is the intent of the legislature that the state will: (a) Limit and reduce emissions of
greenhouse gas consistent with the emission reductions established in RCW 70.235.020; (b)
minimize the potential to export pollution, jobs, and economic opportunities; and (c) reduce
emissions at the lowest cost to Washington's economy, consumers, and businesses.

(4) In the event the state elects to participate in a regional multisector market-based system, it
is the intent of the legislature that the system will become effective by January 1, 2012, after
authority is provided to the department for its implementation. By acting now, Washington
businesses and citizens will have adequate time and opportunities to be well positioned to take
advantage of the low-carbon economy and to make necessary investments in low-carbon

technology.

(5) It is also the intent of the legislature that the regional multisector market-based system
recognize Washington's unique emissions portfolio, including the state's hydroelectric system,
the opportunities presented by Washington's abundant forest resources and agriculture land, and
the state's leadership in energy efficiency and the actions it has already taken that have reduced
its generation of greenhouse gas emissions and that entities receive appropriate credit for early
actions to reduce greenhouse gases.

(6) If any revenues that accrue to the state are created by a market system, they must be used
to further the state's efforts to achieve the goals established in RCW 70.235.020, address the
impacts of global warming on affected habitats, species, and communities, and increase
investment in the clean energy economy particularly for communities and workers that have
suffered from heavy job losses and chronic unemployment and underemployment.

[2008 ¢ 14 § 1.]



RCW 70.235.010 - Definitions.

The definitions in this section apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Carbon dioxide equivalents" means a metric measure used to compare the emissions
from various greenhouse gases based upon their global warming potential.

(2) "Climate advisory team" means the stakeholder group formed in response to executive
order 07-02.

(3) "Climate impacts group" means the University of Washington's climate impacts group.
(4) "Department" means the department of ecology.
(5) "Director" means the director of the department.

(6) "Greenhouse gas" and "greenhouse gases" includes carbon dioxide, methane, nitrous
oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride, and any other gas or gases
designated by the department by rule.

(7) "Person" means an individual, partnership, franchise holder, association, corporation, a
state, a city, a county, or any subdivision or instrumentality of the state.

(8) "Program" means the department'’s climate change program.

(9) "Western climate initiative" means the collaboration of states, Canadian provinces,
Mexican states, and tribes to design a multisector market-based mechanism as directed under the
western regional climate action initiative signed by the governor on February 22, 2007.

(2010 ¢ 146 § 1;2008 ¢ 14 § 2.]
RCW 70.235.020 - Greenhouse gas emissions reductions -- Reporting requirements.

(1)(a) The state shall limit emissions of greenhouse gases to achieve the following emission
reductions for Washington state:

(1) By 2020, reduce overall emissions of greenhouse gases in the state to 1990 levels;

(i1) By 2035, reduce overall emissions of greenhouse gases in the state to twenty-five percent
below 1990 levels;

(iii) By 2050, the state will do its part to reach global climate stabilization levels by reducing
overall emissions to fifty percent below 1990 levels, or seventy percent below the state's
expected emissions that year.



(b) By December 1, 2008, the department shall submit a greenhouse gas reduction plan for
review and approval to the legislature, describing those actions necessary to achieve the emission
reductions in (a) of this subsection by using existing statutory authority and any additional
authority granted by the legislature. Actions taken using existing statutory authority may proceed
prior to approval of the greenhouse gas reduction plan.

(c) Except where explicitly stated otherwise, nothing in chapter 14, Laws of 2008 limits any
state agency authorities as they existed prior to June 12, 2008.

(d) Consistent with this directive, the department shall take the following actions:

(i) Develop and implement a system for monitoring and reporting emissions of greenhouse
gases as required under RCW 70.94.151; and

(i1) Track progress toward meeting the emission reductions established in this subsection,
including the results from policies currently in effect that have been previously adopted by the
state and policies adopted in the future, and report on that progress.

(2) By December 31st of each even-numbered year beginning in 2010, the department and the
*department of community, trade, and economic development shall report to the governor and
the appropriate committees of the senate and house of representatives the total emissions of
greenhouse gases for the preceding two years, and totals in each major source sector. The
department shall ensure the reporting rules adopted under RCW 70.94.151 allow it to develop a
comprehensive inventory of emissions of greenhouse gases from all significant sectors of the

Washington economy.

(3) Except for purposes of reporting, emissions of carbon dioxide from industrial combustion
of biomass in the form of fuel wood, wood waste, wood by-products, and wood residuals shall
not be considered a greenhouse gas as long as the region's silvicultural sequestration capacity is
maintained or increased.

[2008 ¢ 14 § 3.]

NOTES:

*Reviser's note: The "department of community, trade, and economic development" was
renamed the "department of commerce" by 2009 c 565.

RCW 70.235.030 - Development of a design for a regional multisector market-based system
to limit and reduce emissions of greenhouse gas -- Information required to be submitted to

the legislature.

(1)(a) The director shall develop, in coordination with the western climate initiative, a design for
a regional multisector market-based system to limit and reduce emissions of greenhouse gas
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consistent with the emission reductions established in RCW 70.235.020(1).

(b) By December 1, 2008, the director and the director of the *department of community,
trade, and economic development shall deliver to the legislature specific recommendations for
approval and request for authority to implement the preferred design of a regional multisector
market-based system in (a) of this subsection. These recommendations must include:

(i) Proposed legislation, necessary funding, and the schedule necessary to implement the
preferred design by January 1, 2012;

(i1) Any changes determined necessary to the reporting requirements established under RCW
70.94.151; and

(iii) Actions that the state should take to prevent manipulation of the multisector market-based
system designed under this section.

(2) In developing the design for the regional multisector market-based system under
subsection (1) of this section, the department shall consult with the affected state agencies, and
provide opportunity for public review and comment.

(3) In addition to the information required under subsection (1)(b) of this section, the director
and the director of the *department of community, trade, and economic development shall
submit the following to the legislature by December 1, 2008:

(a) Information on progress to date in achieving the requirements of chapter 14, Laws of
2008;

(b) The final recommendations of the climate advisory team, including recommended most
promising actions to reduce emissions of greenhouse gases or otherwise respond to climate
change. These recommendations must include strategies to reduce the quantity of emissions of
greenhouse gases per distance traveled in the transportation sector;

(c) A request for additional resources and statutory authority needed to limit and reduce
emissions of greenhouse gas consistent with chapter 14, Laws of 2008 including implementation
of the most promising recommendations of the climate advisory team;

(d) Recommendations on how projects funded by the green energy incentive account in RCW
43.325.040 may be used to expand the electrical transmission infrastructure into urban and rural
areas of the state for purposes of allowing the recharging of plug-in hybrid electric vehicles;

(e) Recommendations on how local governments could participate in the multisector market-
based system designed under subsection (1) of this section;

(f) Recommendations regarding the circumstances under which generation of electricity or
alternative fuel from landfill gas and gas from anaerobic digesters may receive an offset or credit
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in the regional multisector market-based system or other strategies developed by the department;
and

(g) Recommendations developed in consultation with the department of natural resources and
the department of agriculture with the climate advisory team, the college of forest resources at
the University of Washington, and the Washington State University, and a nonprofit consortium
involved in research on renewable industrial materials, regarding how forestry and agricultural
lands and practices may participate voluntarily as an offset or other credit program in the
regional multisector market-based system. The recommendations must ensure that the baseline
for this offset or credit program does not disadvantage this state in relation to another state or
states. These recommendations shall address:

(i) Commercial and other working forests, including accounting for site-class specific forest
management practices;

(ii) Agricultural and forest products, including accounting for substitution of wood for fossil
intensive substitutes;

(111) Agricultural land and practices;

(iv) Forest and agricultural lands set aside or managed for conservation as of, or after, June
12, 2008; and

(v) Reforestation and afforestation projects.
[2008 ¢ 14 § 4.]
NOTES:

*Reviser's note: The "department of community, trade, and economic development" was
renamed the "department of commerce" by 2009 ¢ 565.

RCW 70.235.040 - Consultation with climate impacts group at the University of
Washington -- Report to the legislature.

Within eighteen months of the next and each successive global or national assessment of climate
change science, the department shall consult with the climate impacts group at the University of
Washington regarding the science on human-caused climate change and provide a report to the
legislature summarizing that science and make recommendations regarding whether the
greenhouse gas emissions reductions required under RCW 70.235.020 need to be updated.

[2008 ¢ 14 § 7.]



RCW 70.235.050 - Greenhouse gas emission limits for state agencies -- Timeline -- Reports -
- Strategy -- Point of accountability employee for energy and climate change initiatives.

(1) All state agencies shall meet the statewide greenhouse gas emission limits established in
RCW 70.235.020 to achieve the following, using the estimates and strategy established in
subsections (2) and (3) of this section:

(a) By July 1, 2020, reduce emissions by fifteen percent from 2005 emission levels;
(b) By 2035, reduce emissions to thirty-six percent below 2005 levels; and

(c) By 2050, reduce emissions to the greater reduction of fifty-seven and one-half percent
below 2005 levels, or seventy percent below the expected state government emissions that year.

(2)(a) By June 30, 2010, all state agencies shall report estimates of emissions for 2005 to the
department, including 2009 levels of emissions, and projected emissions through 2035.

(b) State agencies required to report under RCW 70.94.151 must estimate emissions from
methodologies recommended by the department and must be based on actual operation of those
agencies. Agencies not required to report under RCW 70.94.151 shall derive emissions estimates
using an emissions calculator provided by the department.

(3) By June 30, 2011, each state agency shall submit to the department a strategy to meet the
requirements in subsection (1) of this section. The strategy must address employee travel
activities, teleconferencing alternatives, and include existing and proposed actions, a timeline for
reductions, and recommendations for budgetary and other incentives to reduce emissions,
especially from employee business travel.

(4) By October 1st of each even-numbered year beginning in 2012, each state agency shall
report to the department the actions taken to meet the emission reduction targets under the
strategy for the preceding fiscal biennium. The department may authorize the department of
general administration to report on behalf of any state agency having fewer than five hundred
full-time equivalent employees at any time during the reporting period. The department shall
cooperate with the department of general administration and the *department of community,
trade, and economic development to develop consolidated reporting methodologies that
incorporate emission reduction actions taken across all or substantially all state agencies.

(5) All state agencies shall cooperate in providing information to the department, the
department of general administration, and the *department of community, trade, and economic
development for the purposes of this section.

(6) The governor shall designate a person as the single point of accountability for all energy
and climate change initiatives within state agencies. This position must be funded from current
full-time equivalent allocations without increasing budgets or staffing levels. If duties must be
shifted within an agency, they must be shifted among current full-time equivalent allocations. All
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agencies, councils, or work groups with energy or climate change initiatives shall coordinate
with this designee.

[2009 ¢ 519 § 2.]

NOTES:

*Reviser's note: The "department of community, trade, and economic development" was
renamed the "department of commerce" by 2009 ¢ 565.

Findings -- 2009 ¢ 519: See RCW 43.21M.900.
RCW 70.235.060 - Emissions calculator for estimating aggregate emissions -- Reports.

(1) The department shall develop an emissions calculator to assist state agencies in estimating
aggregate emissions as well as in estimating the relative emissions from different ways in

carrying out activities.

(2) The department may use data such as totals of building space occupied, energy purchases
and generation, motor vehicle fuel purchases and total mileage driven, and other reasonable
sources of data to make these estimates. The estimates may be derived from a single
methodology using these or other factors, except that for the top ten state agencies in occupied
building space and vehicle miles driven, the estimates must be based upon the actual and
projected operations of those agencies. The estimates may be adjusted, and reasonable estimates
derived, when agencies have been created since 1990 or functions reorganized among state
agencies since 1990. The estimates may incorporate projected emissions reductions that also
affect state agencies under the program authorized in RCW 70.235.020 and other existing
policies that will result in emissions reductions.

(3) By December 31st of each even-numbered year beginning in 2010, the department shall
report to the governor and to the appropriate committees of the senate and house of
representatives the total state agencies' emissions of greenhouse gases for 2005 and the preceding
two years and actions taken to meet the emissions reduction targets.

[2009 ¢ 519 § 5.]
NOTES:

Findings -~ 2009 ¢ 519: See RCW 43.21M.900.

RCW 70.235.070 - Distribution of funds for infrastructure and capital development
projects -- Prerequisites.

Beginning in 2010, when distributing capital funds through competitive programs for
infrastructure and economic development projects, all state agencies must consider whether the
entity receiving the funds has adopted policies to reduce greenhouse gas emissions. Agencies
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also must consider whether the project is consistent with:
(1) The state's limits on the emissions of greenhouse gases established in RCW 70.235.020;
(2) Statewide goals to reduce annual per capita vehicle miles traveled by 2050, in accordance

with RCW 47.01.440, except that the agency shall consider whether project locations in rural
counties, as defined in RCW 43.160.020, will maximize the reduction of vehicle miles traveled;

and
(3) Applicable federal emissions reduction requirements.
[2009 ¢ 519 §9.]
NOTES:
Findings -~ 2009 ¢ 519: See RCW 43.21M.900.
RCW 70.235.900 - Scope of chapter 14, Laws of 2008.

Except where explicitly stated otherwise, nothing in chapter 14, Laws of 2008 alters or limits any
authorities of the department as they existed prior to June 12, 2008.

[2008 ¢ 14 § 11.]
RCW 70.235.901 - Severability -- 2008 c 14.

If any provision of this act or its application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other persons or circumstances is not

affected.

(2008 ¢ 14 § 12.]



Chapter 47.01 RCW
DEPARTMENT OF TRANSPORTATION

RCW 47.01.440 - Adoption of statewide goals to reduce annual per capita vehicle miles
traveled by 2050 -- Department's duties -- Reports to the legislature.

To support the implementation of RCW 47.04.280 and 47.01.078(4), the department shall adopt
broad statewide goals to reduce annual per capita vehicle miles traveled by 2050 consistent with
the stated goals of executive order 07-02. Consistent with these goals, the department shall:

(1) Establish the following benchmarks using a statewide baseline of seventy-five billion
vehicle miles traveled less the vehicle miles traveled attributable to vehicles licensed under
*RCW 46.16.070 and weighing ten thousand pounds or more, which are exempt from this

section:

(a) Decrease the annual per capita vehicle miles traveled by eighteen percent by 2020;
(b) Decrease the annual per capita vehicle miles traveled by thirty percent by 2035; and
(¢) Decrease the annual per capita vehicle miles traveled by fifty percent by 2050;

(2) By July 1, 2008, establish and convene a collaborative process to develop a set of tools
and best practices to assist state, regional, and local entities in making progress towards the
benchmarks established in subsection (1) of this section. The collaborative process must provide
an opportunity for public review and comment and must:

(a) Be jointly facilitated by the department, the department of ecology, and the **department
of community, trade, and economic development;

(b) Provide for participation from regional transportation planning organizations, the
Washington state transit association, the Puget Sound clean air agency, a statewide business
organization representing the sale of motor vehicles, at least one major private employer that
participates in the commute trip reduction program, and other interested parties, including but
not limited to parties representing diverse perspectives on issues relating to growth,
development, and transportation;

(c) Identify current strategies to reduce vehicle miles traveled in the state as well as successful
strategies in other jurisdictions that may be applicable in the state;

(d) Identify potential new revenue options for local and regional governments to authorize to
finance vehicle miles traveled reduction efforts;

(e) Provide for the development of measurement tools that can, with a high level of
confidence, measure annual progress toward the benchmarks at the local, regional, and state
levels, measure the effects of strategies implemented to reduce vehicle miles traveled and



adequately distinguish between common travel purposes, such as moving freight or commuting
to work, and measure trends of vehicle miles traveled per capita on a five-year basis;

(f) Establish a process for the department to periodically evaluate progress toward the vehicle
miles traveled benchmarks, measure achieved and projected emissions reductions, and
recommend whether the benchmarks should be adjusted to meet the state's overall goals for the
reduction of greenhouse gas emissions;

(g) Estimate the projected reductions in greenhouse gas emissions if the benchmarks are
achieved, taking into account the expected implementation of existing state and federal mandates
for vehicle technology and fuels, as well as expected growth in population and vehicle travel;

(h) Examine access to public transportation for people living in areas with affordable housing
to and from employment centers, and make recommendations for steps necessary to ensure that
areas with affordable housing are served by adequate levels of public transportation; and

(i) By December 1, 2008, provide a report to the transportation committees of the legislature
on the collaborative process and resulting recommended tools and best practices to achieve the
reduction in annual per capita vehicle miles traveled goals.

(3) Included in the December 1, 2008, report to the transportation committees of the
legislature, the department shall identify strategies to reduce vehicle miles traveled in the state as
well as successful strategies in other jurisdictions that may be applicable in the state that
recognize the differing urban and rural transportation requirements.

(4) Prior to implementation of the goals in this sectio