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I. STATEMENT OF THE CASE 

The appellant, Nguyet Tang, appears before the Court pursuant to 

the provisions of RCW 50.32.120 and RCW 34.04.130 of the 

Administrative Procedure Act. She appeals a final decision of the 

Commissioner of the Employ Security Department issued December 30, 

2010 and the Findings of Fact, Conclusions of Law, Order signed by King 

County Superior Court Judge Cheryl Carey signed August 19, 2011. CP 

81-83, CP 6-10, CR 116-123. The decisions determined that appelant 

voluntarily separated from employment without good cause and 

disqualified her from receipt of unemployment benefits. Id. Judge 

Carey's factual fmdings and conclusions of law on the ultimate issue of 

Ms. Tang's alleged voluntary separation without good cause are not 

supported by substantial evidence in the record. CP 1-4, 81-83. The 

evidence shows that Ms. Tang opposed workplace discrimination and was 

retaliated against, resulting in her separation with good cause. 

II. STANDARD OF REVIEW 

The Court is reviewing a final decision of the Employment 

Security Department and a final order by King County Superior Court, an 

administrative agency of the State of Washington. CP 6-10,81-83. RCW 

50.32.120 of the Employment Security Act provides that judicial review of 

a decision of the Commissioner may be taken only in accordance with 

RCW 34.05.570 of the Administrative Procedure Act. Judicial review by 
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this court is based on the Superior Court's and Commissioner's Decision 

and not the decision of the administrative appeal tribunal. Kenna v. 

Employment Security Department, 14 Wn. App. 898,' 545 P.2d 1248 

(1976). However, where, an in many cases, the Superior Court and 

Commissioner's Decision wholly incorporates the finding of the ALl and 

thus is central to the Court's analysis, the court must review both the 

Commissioner's analysis and the findings of the ALl. The Court reviews 

the record made before the appeal tribunal in determining whether the 

decision should be reversed, modified, or sustained. Id. 

The issue whether the Appellant voluntarily separated without 

good cause is a mixed question of law and fact. Sweitzer v. Department of 

Empl. Sec., 43 Wn. App. 511, 515, 718 P.2d 3 (1986). These questions 

exist ''where there is a dispute both as to the propriety of the inferences 

drawn by the agency from the raw facts and as to the meaning of the 

statutory terms." Franklin County Sheriff's Office v. Sellers, 97 Wash.2d 

317,330, 646 P.2d 113 (1982) (quoting Daily Herald Co. v. Dept. of 

Employment Sec., 91 Wash.2d 559,561,588 P.2d 1157 (1979)). See also 

CP 3-10. 

Before proceeding to review any mixed questions of law and fact, 

the court must first determine the correct facts by reviewing the record 

under the correct standard for review of facts. William Dickson Co. v. 

Puget Sound Air Pollution Control Agency, 81 Wn. App. 403, 411, 914 
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P.2d 750 (1996). Based on the correct facts, the court then reviews the 

record by applying the correct law to the correct facts. Property Holding 

and Development Inc. v. Dept. of Employment Security, 15 Wn. App. 326, 

546 P.2d 58 (1976); Brandley v. Employment Security, 23 Wn. App. 339, 

595 P.2d 565 (1979). 

Pursuant to RCW 34.05.570(3)(e), an order may be overturned ifit 

is not supported by evidence that is substantial when viewed in light of the 

whole record before the court. Substantial evidence is a "sufficient 

quantum of evidence to persuade a fair minded person of the truth of a 

declared premise." Netversant v. Labor & Industries, 133 Wn. App. 813, 

138 P.3d 161 (2006). In other words, "substantial evidence is evidence 

that is sufficient to persuade a rational, fair-minded person of the truth of 

the finding." In Re Estate of Jones, 152 Wash.2d 1,8,93 P.3d 147 (2004). 

In contrast to the standard for reviewing the factual record, an 

agency's interpretation or application of the law is reviewed de novo under 

an error of law standard, but weight is accorded to the agency's view of 

the law it administers. Postema v. Pollution Control Hearings Bd., 142 

Wash.2d 68, 77, 11 P.3d 726 (2000). Both "pure" questions of law and 

"mixed questions of law and fact" are reviewed under the same de novo 

standard of review set forth in RCW 34.05.570(3). Read v. Employment 

Security, 62 Wn. App. 227, 813 P.2d 1262 (1991). Here, the Court must 

apply both standards of review to this record. 
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III. ISSUES PRESENTED 

Does substantial evidence exist, when viewed in light of the whole 

record before the Court, that the Appellant voluntarily separated without 

good cause when she had been the victim of racial and sexual harassment 

in the workplace, had reported the discrimination, no action was taken to 

end the discrimination, and Appellant was then retaliated against by 

having a commission-based job taken from her? 

Did the Commissioner err by reversing the ALJ's finding No.2 by 

basing the reversal on inadmissible evidence that was contrary to the 

admissible evidence presented by the Appellant? 

IV. STATEMENT OF FACTS SUPPORTED BY RECORD 

A. Ms. Tang's Employment History and Separation 

Nguyet Tang (hereinafter "Tang") was a long-term employee of 

Lexus of Bellevue (hereinafter "Lexus"). She was employed from June 8, 

2006 to on or about July 30, 2010. CP 3, CR 119. At the time of her 

separation, Ms. Tang was working as a finance and leasing consultant. CP 

3-10, CR 13. She was earning approximately $140,000 to $160,000 per 

year based entirely on commission. Id. Ms. Tang's performance at work 

was exemplary. Id., CR 40. 

From the time that Ms. Tang started working at Lexus, Sales 

Manager Nick Wilcox repeatedly made racial comments in Ms. Tang's 

presence. CP 3, CR 24,37, 109. In August of 2009 Ms. Tang spoke with 
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Lexus employee/instructor Gary McGriff about the sexual harassment and 

racial comments that she had been subjected to while working at Lexus. 

Id, CR 34-35. Mr. McGriff told Ms. Tang that she needed to document 

the incidents. CP 3, CR 35. Ms. Tang reported the discrimination and 

harassment to numerous managers at Lexus. CP 3, CR 37-39. In August 

of 2009 Ms. Tang told Lexus' General Manager, Mark Babcock, that she 

would start and continue to document all of the racial comments that Mr. 

Wilcox made at work. CP 4, CR 24,35,38. Ms. Tang continued to report 

harassment and discrimination to Mr. Babcock through the end of May of 

2010. Id., CR 38, 43. 

The finance and leasing consultants at Lexus took turns handling 

vehicle sales as the sales were made by the salespeople. CP 3-5, CR 25. 

On July 28, 2010, Ms. Tang worked on the financing of a used vehicle 

sale that required her to work approximately two hours later than normal. 

Id., CR 23. Ms. Tang sold the customers an extended warranty on the 

vehicle that cost $3,800. Id., CR 29, 31. The next morning, the customers 

returned to Lexus complaining that they had found a comparable vehicle 

for sale at Lexus that carried a factory warranty. CP 3-10. The customers 

wanted to return the vehicle that they had purchased and instead purchase 

the vehicle with the factory warranty. Id., CR 30. Ms. Tang was not 

scheduled to be at work until approximately 2:00 p.m. that day. Id., CR 

23. In situations such as this, the finance and leasing agent who had dealt 
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with the original sale would typically be called in to work on the 

transaction if they were not scheduled to work at the time. Id., CR 23,26-

27. 

Instead of calling Ms. Tang in to work on the transaction, Lexus' 

Sales Manager, Nick Wilcox, gave the sale to another finance and leasing 

agent who received the commission for the transaction. Id., CR 23. Ms. 

Tang would have received no commission and would have had to wait her 

turn before she could work on another transaction. Id., CR 28. Ms. Tang 

spoke with Lexus' General Manager, Mark Babcock, two times in person, 

once via email, and once via text message, requesting that the sale be 

returned to her. Id., CR 29. Mr. Babcock refused to return the sale to Ms. 

Tang. Id .. After having been harassed and discriminated against at Lexus 

for such a long period of time, Ms. Tang was emotionally crushed by this 

latest inequity. Id. 

Ms. Tang was scheduled to work on Saturday, July 31, 2010. CP 

3-10, CR 34. However, she infonned Lexus that she was unable to work 

because of her emotional distress. Id. Ms. Tang told Mr. Babcock that 

she felt she was being treated unfairly. Id., CR 32-33. She explained to 

the ALJ that what she meant by this was that Mr. Babcock sided with Mr. 

Wilcox, who had made racial comments to Ms. Tang throughout her time 

at Lexus. CP 3-10, CR 33. Ms. Tang felt that Mr. Wilcox and Mr. 

Babcock worked together to take the car deal away from her, knowing that 
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it would upset her - the last straw. Id., CR 33-34. Mr. Babcock informed 

Ms. Tang that if she did not show up to work on July 31 st, "ready willing 

and able" he would process her temlination immediately. Id., CR 87. Ms. 

Tang was unable to go to work on July 31 st because of her emotional state. 

Id., CR 34-36, 45. Ms. Tang contacted Lexus' owner, Mr. O'Brien, crying 

and not herself. Id., CR 35-36. Ms. Tang was terminated on the 

following Monday, August 2,2010. Id. 

B. Procedural History ofESD Claim and Petition for Review 

Approximately one month after she was fired, Ms. Tang filed a 

claim for unemployment compensation. CP 6-10, CR 111. To her 

surprise and dismay, an initial order by ALJ Anderson, dated November 8, 

2010, found that Ms. Tang did not separate from Lexus for good cause 

under RCW 50.20.050(2). Id., CR 102. The ALJ did, however, find that 

Ms. Tang was able to, available for, and actively seeking work during the 

weeks at issue and was therefore not subject to denial under RCW 

50.20.01O(1)(c). Id, CR 102-103. Ms. Tang promptly petitioned for 

review to the Commissioner of the Employment Security Department. CR 

106-110. The Commissioner modified the ALJ's findings and order, 

making several unfavorable and unsupported findings of fact and ruling 

that Ms. Tang was disqualified from receiving unemployment benefits 

pursuant to RCW 50.20.050(2)(a). Id., CR 118-122. The Commissioner 
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also remanded the matter to the Department for further consideration of 

whether Ms. Tang complied with RCW 50.20.010(1)( c). Id. 

V. ARGUMENT AND AUTHORITY 

A. ALJ Anderson, the Commissioner and the Superior Court 
Erred In Finding that Ms. Tang Voluntarily Separated 
Without Good Cause When the Evidence Clearly Shows That 
She Had Good Cause to Separate Based Upon Continuing 
Unchecked Discrimination. 

RCW 50.20.050 provides, in pertinent part: 

(a) An individual shall be disqualified from benefits 
beginning with the first day of the calendar week in which 
he or she has left work voluntarily without good cause and 
thereafter for seven calendar weeks and until he or she has 
obtained bona fide work in employment covered by this 
title and earned wages in that employment equal to seven 
times his or her weekly benefit amount. 

(b) An individual is not disqualified from benefits under 
(a) of this subsection when: 

(ix) The individual left work because of illegal activities in 
the individual's worksite, the individual reported such 
activities to the employer, and the employer failed to end 
such activities within a reasonable period of time; 

RCW 50.20.050(2)(a). The reasons listed in RCW 50.20.050(2)(a) that 

could qualify as "good cause" are not exhaustive. Spain v. Employment 

Sec. Dept., 164 Wash.2d 252,260-61, 185 P.3d 1188 (2008). "[A] an 

accumulation of factors, no single one of which would be enough, would 

impel a reasonably prudent person to quit a job. That notion is firmly 

embedded in common sense, as memorialized in the hoary axiom, 'the 
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straw that broke the camel's back.'" G & G Elec. & Plumbing Dist. v. 

State Dept. of Employment Sec., 58 Wn. App. 410, 413-14, 793 P.2d 987 

(1990). A victim of sexual harassment in the workplace can have good 

cause for leaving employment even where the employee has not reported 

the harassment to her employer. Hussa v. Employment Sec. Dept. of State 

of Wash. , 34 Wn. App. 857,664 P.2d 1286 (1983). 

Substantial evidence in the record shows that Ms. Tang was 

repeatedly harassed and discriminated against while working for Lexus. 

CP 3-10, CR 24,34-39,67, 109. Unlike the Appellant in Hussa, who was 

found to have good cause for leaving employment, Ms. Tang repeatedly 

reported the harassment and discrimination to management, yet the 

harassment and discrimination continued. Id. The additional unfair 

treatment of Ms. Tang, Mr. Wilcox's decision to take the sale away from 

Ms. Tang, was the straw that broke the camel's back in this case. CR 34. 

The Commissioner's modified findings Nos. 3 through 13 also 

contain errors. In particular, the Commissioner discounted the substantial 

evidence that Ms. Tang was subjected to a racially hostile work 

environment by adopting irrelevant testimony by Mr. Babcock. CP 6-10, 

CR 119. The Commissioner noted that even though Ms. Tang complained 

of the conduct, Mr. Wilcox continued to make comments. Id. In the next 

sentence, however, the Commissioner states that "The employer does not 

condone discrimination or work-related harassment." Id. This finding is 
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contrary to the facts of this case. The Commissioner appears to have 

reached this conclusion based upon irrelevant information regarding the 

number of Asian-Americans employed by Lexus. CR 119-120. Whether 

or not Lexus hired and retained other Asian-Americans is irrelevant to 

whether Ms. Tang experienced race-based harassment at work. 

B. The Commissioner and the Superior Court Erred by 

Failing to Adopt the ALJ's Finding No.2 

The Commissioner modified the ALJ's finding No.2 in error. CP 

6-10, CR 119. The ALJ found that Ms. Tang was willing and able to 

accept any offer of suitable work and sought work as directed by the 

Department. Id., and CR 100. This was clearly based upon Ms. Tang's 

testimony that she had been seeking employment in the finance field. Id, 

CR 16-19. 

The Commissioner stated: " ... the employer's general manager 

testified there are numerous employment opportunities consistent with 

claimant's experience in the claimant's labor market area." CP 6-10, CR 

119. The Commissioner gave significant, misplaced, weight to Mr. 

Babcock's bald assertion that Ms. Tang could have easily gotten a finance 

job at another car dealership. Id., and CR 69. Mr. Babcock presented no 

actual evidence that Ms. Tang could have gotten a finance position at a car 

dealership. Indeed, he only made that claim during his final statement, 

which is not evidence. Id., CR 69. Therefore, the issue of Ms. Tang's 
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remand of the issue of Appellant's compliance with RCW 50.20.010(1)(c) 

as the Commissioner's reversal of the ALJ's finding was not supported by 

admissible evidence. 

Respectfully submitted this 12th day of March, 2012. 

THADDEUS P. MARTIN & ASSOCIATES 
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Thaddeus P. Martin, WSBA No. 28175 
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In the Matter of: Nguyet E. Tang 

Administrative Hearing 

I 

BEFORE THE OFFICE OF ADMINISTRATIVE H8ARINGS 

EMPLOYMENT SECURITY DEPARTMENT 

STATE OF WASHINGTON 

IN THE MATTER OF 

DOCKET NO. 04-2010-3609~ 

NGUYET EMILY TANG 

Pursuant to notice to all interested parties, 

this matter came on regularly for hearing on the 5th day 

of November, 2010, at Spokane, Washington, before 

Rachelle Anderson, Administrative Law Judge. 

Appearances w'ere entered as follows: 

Nguyet E. Tang, Claimant-Appellant 

Mark Babcock, Employer - GM Lexus of Bellevue 

The following proceedings were had, to wit: 

November 5, 2010 
capitol Pacific Reporting, Inc. (SOD) 407-0148 
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IN THE MATTER OF 

NGU""YET E. TANG 

STATE OF WASHrNGTON 
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In the Matter of: Nguyet E. Tang 

Administrative Hearing 

BEFORE THE OFFICE OF ADMrNISTRATIVE HEARINGS 

EMPLOYMENT SECURITY DEPARTMENT 

STATE OF WASHINGTON 

IN THE MATTER OF ) 

) DOCKET NO. 04-2010-~6091 

) 

NGUYE'l' E. TANG ) 

) 

SSA NO: XXX-XX-5457 9 ) 

AT: Spokane, Washington 
DATE! November 5 J 2010 
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1 Notice of Hearing a 1.l. 

2 Notice of Appeal 8 11 

3 Determination Notice 9 11 

4 Discharge Questionnaire 9 11 

5 Claimantts separation 9 11 

Statement 
6 Benefit Payment History 9 11 

November 5, 2010 
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In the Matter of: Nguyet E. Tang 

Administrative Hearing 

JUDGE ANDERSON: Good afternoon. This is Judge 

2 Rachelle Anderson and I'll be conducting today's 

3 hearing." I've just turned on a recording device to 

4 preserve this hearing for any further appeals. Today's 

5 date is November 5, 2010, and it is now 3:05 p.m. I'm 

6 in the Office of Administrative Hearings in Spokane, 

7 Washington, and this is Docket No. 04-2010-3609~ in the 

8 matter of Ms. Nguyet Tang; is that correct? 

9 MS. TANG: Nguyet Tang. 

10 JUDGE .ANDERSON: Nguyet Tang. Thank you, 

11 Ms. Tang, I will be pronouncing your last name correctly 

12 so I'll stick with that. And, malam, will you be 

l3 representing yourself today? 

14 MS. TANG; Yes. 

lS JUDGE ANDERSON: All right. And do you have any 

16 witnesses you plan on calling? 

17 MS. TANG: No. 

18 JUDGE ANDERSON: Okay. And I I m wondering if I 

19 have anyone on the line from Lexus of Bellevue? 

20 MR. BABCOCK: Yes, you do. This is Mark 

21 Babcock, General Manager of Laxus of Bellevue. And I 

22 have Jlyn Albright, my accounting manager, in the room 

23 with me. 

24 JUDGE ANDERSON: Ms. Albright, can you please 

25 spell your first and last name for me. 

November 5, 2010 
Capitol pacific Reporting, Inc. (800) 407-0148 

5 of 132 
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• 
In the Matter of: Nguyet ~. Tang 

Aaministrative Hearing 

MS. ALBRIGHT: Certainly. It's J-l-y-n is the 

2 first name and the last name is Albright, 

3 A-l-b-r-i-g-h-t. 

4 JUDGE ANDERSON: And, Ms. Albright, does your 

5 first name have an apostrophe in it or is it simply 

6 capital J, l-y-n? 

7 MS. ALBRIGHT: Thatls, correct, no apostrophe. 

e JUDGE ANDERSON: Okay. And you are the accounts 

9 manager? 

10 MS. ALBRIGHT: Ilm the accounting manager. 

JUDGE ANDERSON: Account ing manager. Thank you 

12 very much. All right. 

13 Do you expect to call any other witnesses, 

14 Mr. Babcock? 

15 MR. BABCOCK: No I I don It. 

16 JUDGE ANDERSON; All right. Are there any other 

17 people on the line that have not yet identified 

18 themselves? Okay. ltd like to first start by swearing 

19 all of you in so that any testimony you give will be 

20 under oath. 

21 If I could please have all three of you raise 

22 your right hand. Do you swear or affirm that the 

23 testimony you are about to give will be the truth, the 

24 whole truth, and nothing but the truth? Ms. Tang? 

2S MS. TANG: Yes. 

November S, 2010 
Capitol Pacific Reporting, Inc. (800) 407-O~4a 
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!n the Matter of: Nguyet E. Tang 
Administrative Hearing 

JUDGE ANDERSON: Mr. Babcock? 

MR. BABCOCK: Yes, I do. 

JUDGE ANDERSON: And, Ms. Albright? 

MS. ALBRIGHT: Yes. 

JUDGE ANDERSON: All right. Thank you. The 

6 process welre going to follow today is that here in just 

7 a moment I will call the matter to order, and I will 

8 start by putting a brief introductory statement on the 

9 record with the pertinent background information and 

10 dates. 

lL And then I will start by asking Ms. Tang a few 

12 questions about the nature of her position, what shels 

13 been doing since the job separation, job search, looking 

14 for work, that kind of thing. After that we will move 

15 on to the merits of the case, that being the 

16 circumstances surrounding the job separation. 

17 And I will start with you, Ms. Tang. I will 

18 have you give me your version of the events and what led 

19 to the job separation. I may have a few questions for 

20 you after that. And then I will let Mr. Babcock ask you 

21 some questions. 

22 At the end of Ms. Tangls testimony we will turn 

23 to the employer and do the same thing. I will let you· 

24 give me a statement, Mr. Babcock. I may have a few 

25 questions for you/ and then I'll let Ms. Tang ask you 

November 5, 20io 
capitol Pacific Reporting, Inc. (800) 407-0148 
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• 
In the Matter of: Nguyet E. Tang 

Administrative Hearing 

1 some questions, and weill follow that same routine with 

2 Ms. Albright. After that I'll give both sides the 

3 opportunity to give me a closing statement or summary 

4 remarks. So, Ms. Tang, Itll let you do that first and 

S then Itll let Mr. Babcock give me a closing statement, 

6 and then I'll call the matter to close and explain how I 

7 issue my decisions. 

8 Are there any questions about any of that or any 

9 other questions before we get started? Ms. Tang? 

1.0 MS. TANG: No. 

JUDGE ANDERSON: And, Mr. Babcock? 

12 MR. BABCOCK: No, there1s not. 

13 JUDGE ANDERSON: All right. Thank you. At this 

14 time then may we please come to order. This is an 

15 appeal brought by the claimant, Nguyet Tang. 

16 The Office of Administrative Hearings is totally 

1.7 separate from the Employment Security Department, and I 

18 am not bound by the Employment security Department's 

19 decisions. This is a new hearing today and the outcome 

20 may b~ different. I will consider and review testimony 

21 and documents presented today to reach my decision. 

22 1£ you disagree with 'my decision, you may appeal 

23 if you do so in a timely fashion. You will receive a 

24 written decision that will have the appeal instructions 

2S included. 
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1 In this case the Employment Security Department 

2 issued a Determination Notice on September 15, 2010, and 

3 that determination stated that the claimant voluntarily 

4 quit her job without good cause L therefore, she was 

5 denied benefits. The claimant filed a timely appeal on 

G October 12, 2010, and'the issues before me today are 

7 whether the claimant was able to, available for, and 

8 activ~ly seeking work in accordance with the standards 

9 of the statute and whether the claimant voluntarily quit 

~o her job without good cause pursuant to RCW 50.20.050 or 

11 was discharged for misconduct pursuant RCW 50.20.066. 

12 Do you understand those issues before me today, 

13 Ms. Tang? 

14 MS. TANG: Yes. 

15 JUDGE ANDERSON: And do you I Mr. Babcock? 

~G MR. BABCOCK: Yes, I do. 

17 JUDGE ANDERSON: All right. I t m going to at 

18 this time identify the exhibits I have in front of me 

19 for the record. They're marked on the bottom right-hand 

20 corner. Exhibit 1 is the notice of today's hearing by 

21 telephone WebEx. Exhibit 2 is the notice of the appeal 

22 filed. That I S dated October 12,. 2010. 

23 And if you could turn, Ms. Tang, to Exhibit 2, 

24 Page 4, could you identify for me, is that your 

25 signatur~ there in the middle of the page? 
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MS. TANG: Right. 

JUDGE ANDERSON: All right. Okay. Thank you. 

MS. TANG: That's a fax. 

JUDGB ANDERSON: Exhibit 3 is the determination 

5 notice that's dated September 15, 2010. Exhibit 4 is 

6 from the State of Washington Employment Security 

7 Department and this is, the discharge questionnaire. 

8 This is dated August 28, 2010. 

9 And, again, Ms. Tang, Illl ask if you could 

10 identify for me on Exhibit 4, Page 3, is that your 

II signature in the middle of that page? 

12 MS. TANG: That's right. 

13 JUDGE ANDERSON: Okay. Thank you very much. 

14 And then Exhibit 4 goes on for a total of ten pages with 

15 some various attachments from Ms. Tang. Exhibit 5 is 

16 . titled "State of Washington Employment Security 

17 Department Notice to Employer I II it 1 s the Claimant I s 

18 Separation Statement. 

19 And if I could -- oh, I guess we donlt have 

20 Ms. Bunt on the line. This document, the two-page 

21 document, looks like it was signed by someone named Nina 

22 Hunt, and then that again goes on for one extra page. 

23 There I s an e-mail attached as Exhibit 5', page 3. 

24 And, finally, as Exhibit 6 I have a one-page 

25 document that's the Washington State Employment Security 
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MS. TANG: Right. 

JUDGE ANDERSON: What was the day your job 

MS. TANG: March -~ no, July 30th of 2010. 

JUDGE ANDERSON: All right. And what was the 

6 title of the position that you held there? 

7 MS. TANG: I was -- when I left the job or when 

a I was starting it? 

JUDGE ANPERSON: When you left. 

10 MS. TANG: When I left the job I was a finance 

11 and leasing" consultant. 

12 JUDGE ANDERSON: All right. lim just taking a 

13 couple of notes. All right. At the time that your job 

14 ended what was your rate of pay? 

15 MS. TANG: I was making around between ~40 to 

16 160,000 a year, so it was ranging around 12,000 a month. 

17 JUDGE ANDERSON: And was that a salary, was ita 

18 combination of salary and commission, how did that work? 

19 MS. TANG: Coromi ssions . 

20 JUDGE ANDERSON: Was it all commission based? 

21 MS. TANG: Yes, based on commission, that's 

22 correct. 

23 JUDGE ANDERSON: Tell me what was the-

24 commission, was it a certain percentage of sales?'-' 

25 MS. TANG: Yes, the percentage of sales and 
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1 finance and leasing consultant and then after that I 

2 become -- I get promoted and become a finance director. 

3 JUDGE ANDERSON: Okay. 

4 MS. TANG: Yeah. 

5 JUDGE ANDERSON: Got it. Thank you. Sorry that 

6 was unolear. 

7 MS. TANG: No, I wasn't sure ei char. Sorry 

a about that . 

9 .JUDGE ANDERSON: That I s okay. And I 1 m 

10 wondering, was this a union position or a nonunion 

11 posi tion? 

12 MS. TANG: It's nonunion. 

13 JUDGE ANDERSON: Okay. Sinoe your job 

14 separation on July 30th, have you gotten another job 

15 anywhere? 

16 MS. TANG: No, I have not. I 1 ve been looking 

17 for -. 

JUDGE ANDERSON: Okay. Tell me a little bit 

19 about what you've been doing to look for work, what kind 

20 of places have you been going to, what have you been 

21 doing? 

22 MS. TANG: I've been looking on-line for -- to 

23 go into the fi~ance position at the Boeing Company a , 
24 lot. 

25 JUDGE ANDERSON: Okay. 
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MS. TANG: And I t ve been doing research and I I ve 

2 been applying at least, you know, three, five times a 

3 week. 

4 JUDGE ANDERSON: Okay. 

5 MS. TA!~G: Yes, since then .. And just searching 

6 and searching and searching every day I would say. 

7 JUDGE ANDERSON: Okay. And are you keeping a 

8 job log of those contact's that you I re making? 

9 MS. TANG: Oh, definitely, I do have them. 

10 Because I have to keep track of that, they would, you 

11 know, offer me a job lid know which one I applied for. 

12 JUDGE ANDERSON: Okay. Very good. NOW, I 

13 notice on Exhibit 6 that the first week that they 

14 indicate you've been applying for benefits was the week 

15 ending on August 28, 2010. Does that sound right, that 

16 that was the first week you starting applying for 

17 unemployment benefits? 

18 MS. TANG: You know I I don I t recall that. I 

19 think I probably did a month after, you're right, 

20 because I wasnlt sure -- like I applied before that. I 

21 was looking for job before that but I think that's when 

22 I started applying for unemployment. 

23 JUDGE Al.WERSON: Okay. 

24 MS. TANG: I didn't realize how long it would 

25 take me, like, six months to get a job. 
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JUDGE ANDERSON: That1s okay. 

MS. TANG: Let me look. 

JUDGE ANDERSON: I just want to be clear becau'se 

4 I'm going to ask you some questions about your job 

5 search and lim really focusing on that period of time 

6 that you applied for benefits and beyond. So from 

7 August 28th and beyond, I'm curious if you were doing a 

8 job search, and you were making at least three to five 

9 contacts per week, correct? 

10 MS. TANG: Right, that's correct. 

11 JUDGE ANDERSON: Okay. And from that time until 

12 now, from August 28th until now, were there any weeks 

13 that you were not able to work for any reason? 

14 MS. TANG: No. 

15 JUDGE ANDERSON: Okay. Were there any weeks in 

16 that period of time that you had other responsibilities 

17 or obligations that would have prevented you from taking 

18 a full-time job? 

19' MS. TANG: No. 

20 JUDGE ANDERSON; Were you going to school during 

21 any of those weeks? . 

22 MS. TANG: No. 

23 JUDGE ANDERSON: And did you have access to 

24 transportation to get yourself to and from work? 

25 MS. TANG: Yes. 

November 5, 2010 
Capitol.Pacific Reporting, Inc. (SOO) 407-0148'" 

18 of 132 

17 



]. 

• • 
In the Matter ofl Nguyet E. Tang 

Administrative Hearing 

JUDGE ANDERSON: Okay. Those are all of the 

2 questions I have for you with regard to your job search 

3 and availability for work. And before we move on to the 

4 other issues surrounding the job separation I'm going to 

5 ask, Mr. Babcock, if you have any questions of the 

6 claimant just about those issues at this time? 

7 MR. BABCOCK: Yes, I think I do. 

8 JUDGE ANDERSON: Go ahead. 

9 

10 DIRECT EXAMINATION 

11 

12 BY MR. BABCOCK: 

13 Q. one would be, Emily, how long haV'e you worked in car 

14 dealerships in the finance department, how many years of 

~5 experienoe? 

16 A. Are you asking me a question? 

17 JUDGE ANDERSON: Yes, he gets to ask you a 

18 couple of questions right now, so go ahead and answer. 

19 MS. TANG: Okay. I would say objection, it 

20 isnlt relating to what this is about. 

21 JUDGE ANDERSON: Yeah, it is a relevant question 

22 how long you've been in the finance field, so go ahead 

23 and answer it. 

24 MS. TANG: Okay. 

25 A. Well, lIm not sure, okay. Let me think. I was in 
18 
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1 deals that should have come back to me no matter what. 

2 And as far.--

3 JUDGE ANDERSON: Ilm going to ask you to 

4 explain that a little more for me because I'm a little 

5 sketchy on what exactly lead up to this exchange. Can 

6 you tell me what happened specifically with regard to 

7 this car deal that went awry? 

a MS.' TANG: Yeah. On the car deal -- I did the 

9 car deal on July 28th. And I was scheduled to -- on 

10 that day I was scheduled to do (inaudible) until e p.m. 

11 but I stayed until 10:00 or 10:30 to work the car deal. 

12 The next day the client came in and bought and purchased 

13 a car --. I mean, not purchased a car, switched another 

14 car because they weren't happy with that car. 

lS And I was scheduled to work from. 2 to close. 

16 And anybody that comes in and switches to another car it 

17 comes'back to you being the same salesperson, whether 

18 they buy the product or not. And you need to get 

19 Exhibit No.9, it states which cars go back to S and I. 

20 But my side of this, Nick Wilcox basically took 

21 the car deal away from me. And I should get it because 

22 I worked until 10: 30 the next - - that night. . And the 

23 next day that car deal should have been mine no matter 

24 what, whether they switch car or not or whether they buy 

25 products or not. 
22 

November 5, 2010 
Capitol pacific Reporting, Inc. (aOO) 407-014~t· 

23 of 132 



1 

• • 
In the Matter of: Nguyet E. Tang 

Administrative Hearing 

And then he makes me makes little comments of 

2 the issues with me ever since I start working there, 

3 racial remarks and all that stuff. And so I talked to 

4 Mark and I told Mark before l too, I would start 

5 documenting and continue document all the racial remarks 

6 that have been going on at work. 

7 JUDGE ANDERSON: Well, let me stop you for a 

8 second. There's a lot of information that I have just a 

9 couple questions about. Nick Wilcox, I'm assuming is 

10 another salesperson; is that right? 

11 MS. TANG: Yes, he is -- no, he's the sales 

12 manager. 

l4 

.15 

16 

17 

JUDGE ANDERSON: Okay. And I was under the 

impression that you wer~ a finance person. Do you sell 

the cars or do you just do the financial paperwork for 

it? 

MS. TANG: I sell -- no, I do the paperwork for 

18 the car deal and it's the manager has the authority to, 

19 you know, basically get the car deal done as far as the 

20 price agreed and stuff. And then we just do the 

21 paper\'lork as far as I do the dollar statement and 

22 licensing and stuff ,like that for the car. 

23 JUDGE ANDERSON: Okay. And I J m going to ask 

24 some basic questions. I've bought a car be£ere so I've 

2S got some of that baseline knowledge. When you talk 
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1 about you sold them the car and did the paperwork for 

2 these people on the 28th of July, is it the fact that 

3 you were the person selling them the car an~ doing the 

4 paperwork, or was your job to just put through the 

5 finance paperwork once they had already purchased the 

6 car from a salesperson? 

7 MS. TANG: They already purchase the car from 

8 the salesperson and then 11m the finance person that 

9 does the paperwork. 

10 JUDGE ANDERSON: okay. And who did they 

11 purchase the car from, who was the salesperson they 

12 dealt with on the 28th? 

13 MS. TANG: You know, I can I t remember the name. 

14 I can look it up but --

15 JUDGE ANDERSON: Okay. 

16 MS. TANG: But, anyhow, he purchased a car from 

17 a salesperson and then the next day they came in and 

18 switChed car. So in the finance department we have 

19 four, five finance consultants and we take turns, so it 

20 was my turn so I took that car deal. 

21 JUDGE ANDERSON: Got it. 

22 MS. TANG: Basically, right. So the car deal 

23 didnlt go back to the salespersons, it goes to the next 

24 finance person. Basically they took it away from me, 

25 somebody else. 
24 
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JUDGE ANDERSON: So what you I re saying is when 

2 these people came back it was the same customer, they 

3 were just not satisfied with the car they bought, the 

4 night before. So they came in and traded it for a 

5 different car? 

6 MS. TANG: Right. 

7 JUDGE ANDERSON: And then that meant there was a 

8 whole new set of financial documents that had to be 

9 generated? 

10 MS. TANG: Thatts correct. 

JUDGE ANDERSON: Okay. And you're saying that 

12 those should have come to you because you had done the 

13 paperwork for these people the day before? 

14 MS. TANG: Right. In the finance, what we do is 

15 the car _M usually if they come back and they switch 

16 cars like that, we just retype the paperwork, just 

17 reprint. All we do is just 'reprint the documents, but 

18 the car deal comes back'to me. But theY're reaching the 

19 next finance person. 

20 JUDGE ANDERSON: Right. And, now I tell me 

21 again, why didn't that come back to you, were you not on 

22 the clock when they came in? 

23 MS. TANG: They weren't on the clock -- yeah, I 

24 wasn't on the, clock when they came in. They came in the 

25 morning and I was close _. between -- I came in at 2 to 
2S 
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1, close. But it does -- for us it's always been if I 

2 don't come in in the morning or they -- I wasn't aware 

3 or they'll call me to come in. It doesn 1 t matter 

4 whoever typed up the paperwork, is just to help out, not 

5 to take away from me. 

6 JUDGE ANDERSON: Okay. And are you telling me 

7 that it was Nick Wilcox that typed up the paperwork then 

8 in your stead the next morning because you weren't 

9 there? 

10 MS. TANG: No, Nick wilcox take the car deal. 

11 Hels a sales manager and he asks somebody else to do it 

12 and he gave it ~o that person. But the person that gets 

13 that car deal the night before who wi~ me was Kevin 

14 Burton. And that's on Exhibit 3, Page -- I'm sorry, 

~5 Exhibit 2, Page 4. 

16 JUDGE ANDERSON: Okay. 

17 MS. TANG: When I brought· up Kevin t s name. 

18 Kevin Burton is another sales manager and he was the one 

19 that gets the car deal and approve on the price and then 

20 told me to do the paperwork. 

21 JUDGE ANDERSON: Okay. So Kevin Burton was the 

22 person that did the scHe the night before. And then are 

23 you s~ying that Nick Wilcox worked,with these people the 

24 next day when they came back and traded the car? 

2S MS. TANG: Right, that's correct. They did not 
26 
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1 trade in the car, they switched car. 

2 JUDGE ANDERSON: Switched cars. They just had 

3 to redo the paperwork? 

4 MS. TANG: Right. 

5 JUDGE ANDERSON: I understand. And this car --

6 MS. TANG: Switch car --

7 JUDGE ANDERSON: I'm sorry, go ahead. 

MS. TANG: Yes, switch car means trade it in 

9 with the title of the car and they donlt have to trade 

10 it in to get a value for the trade. Now, we take the 

11 car just completely out and just do the new paperwork 

l2 with the new VIN number and that's it. 

13 JUDGE ANDERSON: Got it. And I don 1 t mean to be 

14 mixing terminology because I know it's very particular. 

l5 So they just switched cars? 

16 MS. TANG: Right. 

JUDGE ANDERSON: Okay. So to be clear then, 

18 your problem with the management was that they --

19 somebody okayed this other person to do the paperwork 

20 and they got credit for that sale. And I'm assuming, in 

21 essence, then, that means you lost your turn in the line 

22 if youlre taking turns doing the financial documentsj 

23 you missed out on the salej is that right? 

24 MS. TANG: R~ght. 

25 JUDGE ANDERSON: Okay. Now I who did you speak 
27 
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1 to about this? 

MS. TANG: I talked to Nick Wilcox. and I talked 

3 to Kevin Burton and I talked to Mark. And I talked to 

4 Mark on the 29th, which is the day after, verbally, and 

5 then I think, I don't recall, I texted him, And then I 

6 also talked to him verbally on the 30th in the emergency 

7 meeting. 

8 I came back, I asked him to review and 

9 reconsider the case. So -- and that's when I sent him 

10 another e-mail..SoIverbally talked to Mark twice, lIm 

11 sure it'was twice', and one time was that e-mail on 

12 Exhibit 4, Page 7. 

13 JUDGE ANDERSON: Okay. Let me review that 

14 really briefly. So what was Mr. Babcock's response to 

15 you when you asked him to reconsider and give you credit 

16 for this sale? 

17 MS, TANG: He said, IINo. It He said, 'I No , I 

18 wouldnlt -- that's not your car deal because the car 

19 products wasn't sold on the car," And then I explained 

20 to him that the products I sold, it was an extended 

21 warranty, because it was important for them to buy that 

22 warranty because the car wasn't didn't have any 

23 warranty. And it was important to them beoause it, 

24 $3800 worth of the warranty itself, It was just the 

25 warranty that cost 3800. 
28 
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JUDGE ANDERSON: Correct. 

2 MS. TANG: The warranty itself costs $3,800. So 

3 the next day they come in, they switch car, they only 

4 spend $1200 on something else, you know, like Edge and 

5 something else, I canlt remember, because the other guy 

6 type up. And they were saying that he sold it to them 

7 but I presented to them across the board of the first 

B day, you know. 

9 JUDGE ANDERSON: I do. I understand, okay. 

10 Now, with regard to then the meeting that happened on 

II the 29th, was it? 

12 MS. TANG: Right. 

13 JUDGE ANDERSON: Or the 30th. When did you 

14 meet with the emergency meeting back at your work? 

lS MS. TANG: The emergency. is on the 30th, itfs a 

16 Friday right. 

17 JUDGE ANDERSON: What was the reason for the 

18 emergency meeting on July 30th? 

19 MS. TANG: It was Mark that wanted all the 

20 office managers come in, that!s in the meeting right 

21 now, and us to know the wrap up of the transitions of 

22 the finance meeting and the a~counting meeting. 

23 JUDGB ANDERSON: Okay. So this emergency 

24 meeting did not focus on the issue of you and this other 

2S financial person and the deal; is that right, it was not 
30 
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1 then related? 

:2 MS. TANG: No, not at all. 

3 JUDGE ANDERSON: But my understanding from 

4 reading through some of these e-mails is that there ""as 

5 discussion about whether you would continue working 

6 there or not because of your feelings about this 

7 transaction; "is that right? 

8 MS. T~~G: Can you please repeat that? 

9 JUDGE ANDERSON: Well, it looks to me like there 

10 was some back and forth between you and Mr. Babcock 

11 about whether or not you were going to continue working 

12 at the company. Is that right? 

13 MS. TANG: No, I was just talking about -- I 

14 just told him about the car deal. 

15 JUDGE ANDERSON: Okay. So you were angry about 

16 that? 

17 MS. TANG: Right. And then he had HR contact 

18 me. 

19 JUDGE ANDERSON: Okay. 

20 MS. TANG: And Nina contacted me. I was going 

21 to come into work and, you know, and then Mark e-mailed 

22 me back later that day and he said -- I told him that I 

23 was sorry that -- on Exhibit 4, Page 7, "lrm sorry, 

24 Mark, but I feel -- I feel lIm treated unfairly. As of 

25 now I don I t feel comfortable coming back to work. 'I. 

31 
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JUDGE ANDERSON: So what did you mean by that? 

2 Tell me what you meant when you told him you didntt feel 

3 comfortable coming back to work. 

4 MS. TANG: Because I think what he did is -- I 

5 think he sided with Nick Wilcox, and Nick has always 

6 made racial remarks against me for a long, long time, 

7 for the longest time lIve been there. And I think he 

8 sided with Nick because Nick is the sales manager. And 

9 I just felt like, you know, they both worked in a way to 

U "affect me, to take a car deal away from me knowing I 

11 would be so mad. 

12 Because they even told me I was OCD. You know, 

13 Mark one time told me I was just an oeo person, and I'm 

14 anal. And if it's my car deal I would want it, I don't 

15 want to share with anybody. Why would I want to do 

16 that, because I worked hard for it, you know, and so I 

17 just felt treated unfairly in that way. 

18 JUDGE ANDERSON: Well, because you felt cheated 

19 did you indicate that you were not then going to come 

20 back into work? 

21 MS," TANG: No. I -- he only -- and that's when 

22 Nina Hunt sent an e-mail, Exhibit 4, Page 6. She asked 

23 me on the bottom, she said, "Hi, Emily, I would like to 

24 know, II that I s when Nina Hunt sent me the e-mail. And I 

25 said that -- on top of that same page I said, "Hi, Nina, 
32 

November 5, 2010 
Capitol Pacific Reporting, Inc. (aOO) 407-0148 

33 of 132 



• • 
In the Matter of: Nguyet E. Tang 

Administrative Hearing 

111m not sure how I feel, I still feel yet. II And then 

2 after that Mark sent me an a-mail on Exhibit 4, Page 4, 

3 and that's when he said,' "Bmily, here's the deal. II And 

4 he basioally -- I felt like he gave me the final straw 

5 like, you know, if -- he would terminate my input --

6 process my termination immediately. 

'7 JUDGE ANDERSON: Okay. So he told you you 

8 needed to be at work the next day. This is dated 

9 July 30, 2010. Were you scheduled to work on July 31st? 

10 That's a Saturday. 

l.l MS. TANG: 11m sorry? 

12 JUDGE ANDERSON: Were you scheduled to work on 

13 July 31st? That's a Saturday. 

14 MS. TANG: Scheduled on July 31st, I was 

15 scheduled in at 12 o·clock. I think 12 or 1. I think 

16 it was at 1:00. 

17 JUDGE ANDERSON: Okay. Did you go into work on 

18 the 31st? 

19 MS. TANG: No, I did not because I felt -- I had 

20 called -- I called the owner. I called Lexus first 

21 before I called the owner because I felt -- yeah, I 

22 felt -- I cried. I couldn't be into work, I just 

23 . couldn't. 

24 JUDGE ANDERSON: Okay. Tell me who did you 

25 call? You said you called Laxus. Who? 
33 
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MS. TANG: I called Gary McGriff, that's on 

2 Exhibit 2, Page 3. 

3 JUDGE ANDERSON: okay. 

4 MS. TANG: In the second paragraph Gary McGriff 

5 is hets owned Toyota, from Lexus to Toyota Financial 

6 Services. 

7 JUDGE ANDERSON: Okay. 

a MS. TANG: He is an instructor that I 've known, 

9 that guide me through in some way about harassment and 

10 sexual harassment and racial remarks that was made to 

II me. And he told me that I needed to protect myself. 

l2 That was back in November -- August of last year, of 

13 2009. 

14 JUDGE ANDERSON: Okay. 

15 MS. TANG: Yeah. And so he told me over dinner 

16 that I need to protect myself with these things by 

17 documenting. So I did go in and told Mark, you know, I 

18 would document the racial remarks that was made by Nick 

19 Wilcox to me, and I would continue, you know, and I did 

20 tell Mark-that. But that1s why I was so -- I couldn't 

21 come to work. I mean, my eyes I was crying. 

22 I was on the phone and I talked to Mr. O'Brien 

23 and he didn't say much. But I don't' know if anyone that 

24 was crying and being, you know, not themselves would be 

25 going to work, you know. I mean --
34 
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JDDGE ANDERSON: Well, did you understand, 

2 though, that if you didnlt go into work Mr. Babcock made 

3 it clear that he thought you would be then choosing to 

4 terminate your employment. Was that clear in that 

5 e-mail that you got? 

6 MS. TANG: Let me jUSG see here just really 

7 quick. lim just going back to that e-mail. 

8 JUDGE ANDERSON: Right. It says, "I expect you 

9 at work tomorrow ready, willing, and able. If not, I am 

10 processing your termination immediately. There is no 

11 more debate with this. Itls your choice,lI 

12 MS. TANG: Right. 

J.3 JUOOE ANDERSON: So did you realize that if you 

14 didn't go back into work the next day you would no 

lS longer have a job there? 

16 MS. TANG: Yes t I saw that he expects me to be 

17 at work tomorrow ready, willing, and able. I wasn't 

18 able to do it, you know, that's why. How could-I be 

19 going to work if I wasn't able to? 

20 JUDGE ANDERSON: But did you call anyone at 

21 Lexus of Bellevue, anyone there on site and talk to them 

22 about not coming in that day? 

23 MS. TANG: No, I only talked to Mr. OIBrien on 

24 the phone, which he's the owner. Hels not on site • 

2S 
. 

JUDGE ANDERSON: Okay. And what did Hr. 0' Brien 
35 
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1 say to you? 

2 MS. TANG: All he said was said, "I'm sorry that 

3 you -- that things don't work out, that you quit or 

4 whatever, II that's what he said. That's all he said to 

5 me on the phone. But I did tell him about the racial 

6 remarks that was happening and he and I had a 

7 conversation about it. 

8 JUDGE ANDERSON: Okay. Let me ask you briefly 

9 about those racial remarks. It seems that thatts 

10 something you've alluded to a couple times, that there 

11 were some racial remarks going on from some of you~ 

12 coworkers; is that right? 

13 MS. TANG: From Nick Wilcox. 

14 JODGE ANDERSON: Okay. And did you talk to 

15 Mr. Babcock about that? 

16 MS. TANG: I did talk to Mark about after --

J.7 sometime in November I did talk. to Mark --in August. 

18 lim sorry, in August of 2009, numerous times I did. 

19 And--- but before Mark Babcock there was -- during that 

20 time I also talked to other GSMs that were my boss 

21 before. 

22 Because Mark Babcock was the top GM. He was, 

23 you know, overseeing the whole store so I don't go to 

24 him and tell him about little things. 

25 JUDGE ANDERSON: You had gone to some other 
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1 managers? 

2 MS. TANG: Yeah. On EXhibit 2, Page 3 r in the 

3 second paragraph r you see the middle paragraph it says, 

4 "Gary McGriff. II And then I also went down to say that 

5 Gary McGriff comes to (inaudible) Lexus and then I 

also prior to that report, I also report to other 

7 GSMs at the time. So I went to Jim Lithgow and Pedro 

8 DeCarvalho about those remarks, I did. And I did, I did 

9 go to them. And then Mark Babcock, I start talking to 

10 him back in August of 2009. That was the first time I 

11 ever talked to him about it. 

12 ~UDGE ANDERSON: Okay. Was this something that 

13 you continued to pursue or was November of 2009 kind of 

14 the last time you had any discussions with your managers 

15 about this? 

16 MS. TANG: No, I did talk to Mark about this in 

17 January because Mark. - - I told Mark - - because Mark .. 

18 himself made a racial remark about somebody else that he 

19 wouldnrt let me hire because he was black. So I but 

20 I did go to Mark anyways and I told him," I said, UI will 

21 continue to document, you know, these racial remarks," 

22 and I did tell him the latest one I had was sometime at 

23 the end of May, May of 2010. 

24 Because Nick made racial remarks ag'ainst 

25 customer, an Asian customer also, so I did tell Mark to 
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1 be aware of that. And I did tell the owner 1 s daughter, 

2 which is Chantel O'Brien, about it also because I get an 

3 e~mail. And I also heard Nick say to a customer, I 

4 overheard him when I was taking the fax machine over 

5 outside the office. 

6 JUDGE ANDERSON: Okay. And you said that the 

7 most recent was probably May of 2010? 

8 MS. TANG: Not ~~ Your Honor, it's not probably 

9 but it is -- it was the end of May, May 26th, 24th or 

10 something, the end of May. 

11 JUDGE ANDERSON: Okay. 

12 MS. TANG: I recall, yeah. 

13 JUDG~ ANDBRSON: Okay. And did any of your 

14 managers ever say what they were going to do about that, 

lS investigate it, talk to Mr. Wilcox? Did they tell you 

16 to go follow up with Human Resources, anything like 

17 that? 

18 MS. TANG: No, they did not tell me to go to 

19 Human Resources. Jim Lithgow and Pedro sat him down a 

20 few times, I think. I think a lot of times Pedro sat 

21 him down when Pedro was there. It was sometime back 

22 in, lim not sure, January. 

23 JUDGE ANDERSON: Okay. All right. Well, I 

24 think. I have a pretty fair understanding of sort of the 

25 whole scenario going on with your work environment, and 
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1 I donlt have any other questions for you. 

2 But is there anything else, Ms. Tang, that you 

3 want to, tell me that you think is relevant that I should 

4 consider before I move on to see if Mr. Babcock has any 

5 questions for you? 

6 MS. TANG: I don't have questions but I have 

7 some statements. 

s JUDGE ANDERSON: Yeah, please do give me your 

9 statements. 

10 MS. TANG: Yeah. My performance was -- at Lexus 

11 of Bellevue I always hit the quota and it was Lexus of 

12 Bellevue record history, and I was there since ~991. 

13 We -- my department made the most money. And when lTd 

14 call in sick -- there was only two times I called in 

15 sick for over more than four years being sick being 

16 there. 

17 Because when I was overdosed, my doctors, my 

18 diabetes medications I was overdosed on JUne 26 -- June 

19 29th and 30th and I couldn I t go to work. And Mark was 

20 aware of that, I told Mark that. And ltd never been 

21 written up before, all I got was a pat on the back, 

"Good job, End ly. II And I I ve never - - I haven't any 

23 negative besides the fact that Mark one time made a 

24 comment that I was an OCO, "You're such an OCD,II that1s 

2S it, you know. But I took it as a complement not as a 
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1 relevant to the merits of her case quite frankly. 

2 MR. BABCOCK: Okay. 

3 JUDGE ANDERSON: Does that, hopefuily, give you 

4 a little more clarification? 

5 MR. BABCOCK: It does. Unfortunately, I guess 

6 it 1 s going to cause me to have to ask, I think, quite a 

7 few questions. So, you know, if I'm off base or 

8 something, just let me know. Itls not intended. 

REDIRECT EXAMINATION 

10 

11 BY MR. BABCOCK: 

12 Q. SO I guess just to make sure I'm olear, Emily, at this 

13 point, is -- there again at this point you're saying 

14 that you left here because I created some kind of a work 

15 environment that you could not tolerate is the gist of 

16 what I'm understanding. Is that correct? 

17 A. I think that's -- I couldn't tolerate the facts that 

18 what was going on, and I don't think you stopped Nick. 

19 You know, Mark, there was a lot of stuff that I tGld you 

20 and I told you from a long time ago and that's the 

21 problem. Because I cried for the longest time, for 

22 months thinking how Asian people are stupid, Asian 

23 people don't pay taxes. 

24 And the last comment, Mark, I made to you sometime in 

25 June, there was a customer from 
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that was the final -- that was -- the reason 

2 you did that was because of your disagreement with my 

3 decision regarding this car deali is that correct? 

4 A. That was -- the car deal was related to, I think, 

5 towards -- the tolerance I couldn't hold it in there, 

6 and then I think it all adds up together. That's when 

7 it came and your letter to me that was -- you would 

8 process me process my termination immediately if I 

9 wasnlt -- you were expecting me to be ready and willing 

10 and able. 

11 I was not able. I was cr,ying. My eyes were like 

12 (inaudible) eyes, I could not come to work. So I could 

13 not be at work if I cried and not happy, the clients 

14 will be seeing me as unhappy Emily. That would not be 

15 the same, you know. 

16 Q. Yeah. If I recall I think my text message was something 

17 to the effect I expected you to be to work and I 

18 expected you to be ready, wil~ing, and able. I don't 

19 think I was giving you an option there. 

20 And the reason you felt that you were not able is 

21 because you disagreed with me regarding my decision 

22 regarding the car deal? 

23 A. I disagreed with that, along -- like I said, along with 

24 the fact that you sided with Nick and you did not want 

25 to open up and think what we had from the meeting, that 
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1 car deal that Nick decided that wasn1t his car deal, it 

2 was supposed to be another sales manager car deal. And 

3 I think it was a hostile environment for me, that's why 

4 I moved I resigned my position to move to the back 

5 and stay away from NickI because my office was right in 

6 front of him, one of reasons why I did that. 

7 JUDGE ANDERSON: Okay. 

8 MS. TANG: And I just wanted it to be peaceful, 

9 work in the back and not to deal with anybody, make the 

10 money. But that wasnTt happening after because --

~l because I couldn1t hold the fact that,'you know, talking 

12 about Asian people and all that all the time to me to 

13 the point I hated Asian people, I hated it. I cried. 

14 And my relatives sent me -- just so you know -- sent a 

15 prescription with a psychology, that's what he gave me, 

16 he wouldn't give me any medication for my headaches. 

17 JUDGE ANDERSON: His prescription to you was 

18 what, mal am? 

19 

20 

21 

22 

23 

24 

25 

MS. TANG: Psychology. He said my prescription 

to you is psychology. 

JUDGE ANDERSON: What1s that --

MS. TANG: To go and talk it out. 

JUDGE ANDERSON: Okay J I understand. 

MS. TANG: So I don't (inaudible). 

JUDGE ANDERSON: Okay. 
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1 statement for me, too, please. 

2 MR. BABCOCK: Yes. We disagree with Emilyls 

3 claims, obviously. If there were any truth to, you 

4 know, a hostile work environment or, you know, even that 

5 she disagrees with our policy on, you know, one car 

6 deal, my question would be why has she not applied for a 

7 finance job at any other car dealerships? 

a Itls our opinion that she planned on leaving and 

9 was working towards that many weeks before she 

~o actually -- and then she has a reason to want to collect 

II these benefits. And in this marketplace she could go 

l2 work yet this afternoon in an S and I position anywhere 

l3 in this city. And, you know, so our position is that 

l4 this is fabricated and we think the benefits should be 

1.5 denied. 

l6 JUDGE: ANDERSON: All right. Thank you very 

1.7 much, Mr. Babcock. I am very mindful of the two very 

1.8 diverse positions on this case and I will be spending 

19 significant time reviewing my notes that I was taking 

20 during the hearing as well as reviewing all the 

21. evidence. And I will go back and read the statutes that 

22 I was citing to earlier. I'm going to be issuing a 

23 written opinion and this opinion will go out sometime 

24 early next week. 

2S Along with my written opinion, you will both 
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Since yOu could have prevented the separation by reporting to work 
as directedl and you made it clear to your employer you would not 
return to work, you are' the moving party in your separation and 
are considered to have voluntarily quit. 

It has been shown that you quit your job because you were 
dissatisfied with your managerTs decision about a car deal. You 
are considered to have quit for a personal reason that does not 
constitute good cause. 

DECISION: Based on the info~tion provided/ you did not have good 
cause to quit work. 

RESULT: Benefits are denied beginning 07/25/2010. This denial 
will continue for at least seven weeks and until you go back to 
work and earn seven times your weekly benefit amount in work that 
is covered by unemploy.ment insurance. 

Employer: state law says you may be eligible for relief of 
benefit charges to your experience rating account if the quit was 
not attributable to you. If you returned the Notice to 
Employer-Claimant's Separation statement (EMS 5361) and the ~ob 
separation was not attributable to you1 you will receive a wr~tten 
decision that grants you relief of charges. (This does not apply 
if you are taxable local government employer or you reimburse the 
trust fund for benefit charges.) See RC.W 50.29.021. 

If you did not return the EMS 5361, your experience rating account 
will be charged unless (a) you requested relief of benefit charges 
from the first Notice to Base Year Eltployer (EMS 166) within 30 
days of the date it 'Was mailed, and (b) the department grants your 
request for relief of charges. 

YOUR RIGHT TO APPEAL: 
If you disagree with this decision, you have the right to appeal. 
An appeal is a written statement that you disagree with this 
decison. Your appeal must be received or postmarked by 
10/15/2010. An appeal is a request for a hearing with an 
Administrative Law Judge (ALJ) from the Office of Administrative 

. Hearings (OAH). If you miss the deadline to appealj tell us why 
the appeal is late. The lALJ will decide if you have "good cause" 
for a.late appeal. You can fax or mail your written appeal to the 
fax number or return address listed at the beginning of this 
deci.sion. We will not accept appeals bye-mail or telephone. 

09/15/2010 3 of 5 -
Archived Copy 

81 of 132 Exhibit 3page2 



• • 
-----.~-.----.. ,~---,..f -~.-... -----.----1...----------------------_ .. _ .... _ .. -- .... -... _-------------__ 

An appeal ltUlst include: 
. - Your name 

- Your social security number (claimantJs) 
- Your current address 
- Your tele:rrhone mmber 
- The decisJ.on you want to appeal 
- The reason(s) you want to appeal 
- Your signature (we will return it if not signed) 

If you or one of your witnesses does not speak English, tell, us . 
you need an interpreter and the language that you 0;(' your witness 
speaks. 

OAH will mail your and any other interested party on the decision, 
a Notice of Hearing with the date and time of the hearing, and a 
copy of the case file. Most hearings are held by telephone. 

For additional infonnation about the a~eal process, please see 
!tHow Can r Appeal?1J in the ur Claims KJ.t at www.~ppeal.g02ui.com 
or call your'Claims Telecenter. 

ClAIMANT: You mu~t continue to file your weekly claims during the 
appeal process if you ~e not working full-t~. If you wip your 
appeal, you will be paJ.d for the weeks you cla:r..med. 

SU DERECBO DE APEIACION: 
Si no esta de acuerdo con esta decision, tiene e1 derecho de 
apelar. La apelaci6n es una declaraci6n por escrito diciendo que 
no esta de acuerdo con esta decisi6n y quiere pedir una audiencia 
con un juez administ:r:ativo de la Oficina de Audiencias 
Adrninistrati vas (OAH). Su apelaci6n debera recibirse 0 tener 
matasellos fechado, en 0 antes de: 10/15/2010, enviela ya sea par 
fax a por correc, vea e1 nUmero de fax ° domicilio a1 principio de 
esta decisi6n. No aceptamos apelaciones por correo electr6nico ni 
por telefono. - . 
Si se Ie pasa la fecna limite para registrar su apelaci6n, 
exp1ique porque au apelaci6n es tardia. El juez decidira si tiene 
"una buena raz6n1l para apelaci6n tardia. 
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La apelaci6n debed incluir: 
- Su nombre 
- El nUffiero de segura soc~al del reclamante 
- SU dcmicilio postal actUal 
- su nUffiero de telefono 
- La decisiOn que quiere apelar 

• 
-----_ .. _--

- Las razones per 10 que no esta de acuerdo con 1a decisi6n 
- SU firma (se devue1ven si no tienen firma) 
- La raz6n que tiene para apelar a destiempo, si es que la 

ape1aci6n es tardia. 

Si para la audiencia en ingles usted 0 uno de sus testigos 
necesita Interprete, pidalo en e1 mismo escrito y diga que idioma 
se necesita. 

OAR enviara a todas las partes una Notificaci6n para Audiencia con 
1a fecha y hora de 1a audiencia y una copia del expediente. La 
mayoria de las audiencias son por telefono. 

Para mayor infonnaci6n acerca del proceso de apelacioo, vea 1a 
secci6n "cOmo puedo apelar una decisi6n?" en eJ. Manual para 
Reclamos por Desenpleo que Ie enviamos, 0 por Internet en 
www.appeal-sp,go2ui.cam a llame a1 TeleCentro. 

RECLAMANTE: Si no esta trabajando de tiempo completo, continUe 
registrando su reclamo semanal.. 5i gana la apelaci6n, solo 
pagaremos las semanas' que haya registrado un reclamo y reunido 
cualquier otro requisito. 

LEXUS OF BELLEVUE 
101 116m AVE SE 
Bellevue WA 98004-6408 
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1IIIIIIII_·~_'_~_t_en __________________________________________________ __ 

From: EMILY TANG {emilytang75@yahoo.comJ 

Posted At: Monday, September 13. 20105:48 PM 

Conversation: Re: Emny Nguyet Tang 
Pos,ed To: lnbox 

Subject: Fw: Re: ErJ'IlIy Nguyet Tang 

ReUo Kirsten, 

(Nguyet) Emily Tang 
206-229-8882 

-----OriginaJ Message·----
From: mbabcock@lexusofbeUevue.com 
Sent: Friday. July 30.2010 5:24pm . 
To: etang@lexusofbellevue..&Qm, "Michael O'Brien" <Qb@obauto.com> 
,Subject: Re: 

Emily, here's the deal. 1 understand your position but 1 disagree and have told you my final decision. I 
am long suffering in allowing you to blowout and abandon your shift today. Your eo w9rkers are 
picking up the slack yet again for you. I expecLyou at work tomorrow read willing and able. Ifnot I am 
processing your tcnnination immediatery:- ere IS no more e ate over this. Its y{)ur C oice. 
Sent from my Venzon Wireless BlackBerry . 

-----OriginaJ Message---~ 
From: "Emily" <etang@l~xusofbel1evt1e.cQm> 
Date: Fri, 30 Jul20JO 20:53:59 
To: LexlIs Mark<mbabcock@lexusofbeUeyUc.co01> 
Reply-To: etang@Jexusofbellevue,com 
Subject: Re: 

I'm sorry Mark but I feel I'm treated unfairly. As of now, I don't feel comfortable coming back to work. 

------Original Message-----
From: Lexus Mark 
To: ~g@lexusofbel1eY\le,~Orn 
RepJyTo: Lexus Mark 
Subject: Re: 
Sent: lui 30, 20,10 1 :40 PM 

Of course it would count against him, 
---""-Original Message-----
From: Emily 
To: Lexus Mark 
ReplyTo:. etang@lexusofbelleyu!MQffi 
Subject: Re: 
Sent: Jul 30, 2010 1:22 PM 

9/1412010 
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2. During the weeks at issue the claimant was willing and able to accept any offer of suitable 
work and sought work as directed by the Department. 

3. OnJuly28,2010, the claimant met with customers and prepared their finance documents 
for a car sale. This took several hours, and the claimant worked two hours past her scheduled 
end time to complete the sale. 

4. The next morning, the customers came back into the dealership and wanted to "switch 
cars," which the dealership allowed customers to do If they weren't satisfied with their purchase 
within a few days. . 

5. .. The claimant was not yet on shift, as she did not start until 2:00 PM in the afternoon. Since 
the claimant was notthere, the sales manager I Nick Wilcox had another finance consultantwork 
up the papers for the customers on the "switched" car. 

6. This transaction resulted in the claimant losing out on the commission forthe sale she had 
been a part of the night before. The claimant was very upset by this and spoke to the General 
Manager, Mark Babcock, about this transaction. 

7. Mr. Babcock stood behind the decision of his sares manager to allow another finance 
consultant write up the switched transaction and receive commission on that transaction. 

8. On Ju1y29, 2010, the claimant came in to work for a meeting, not related tothis"switched 
car" transaction. Atthat time, she again spoke to her General Manager aboutthe how unhappy 
she was with how the transaction was handled. 

9. The claimant continued to be so upset by this transaction that she did not come into work 
at all on July 30. The claimant did not call anyone on site to tell the.m she wasn't coming in. 

10. On Friday, July 30,2010, the general manager, Mr. Babcock. sentthe claimant an e..mail 
telling h~rthat her co-workers were having to pick up her slack for her not coming in that day, and 
that the manager expected the claimant at work the next day ready willing and able to work, or he 
would process her termination. The email further stated it was the ~Iaimant's choice. Exhibit4. 
page 4. 

11. Again on July 31 ,2010, the claimant did not come into work. The claimant knew ifshe did 
not come in, she would no longer have a job there. She made the voluntary choice to leave her 
job based on her actions. 

12. After the fact, in responses filed with the Employment Security Department, the claimant 
indicates that she feltthatshe suffered some discrimination based on her race or some "whistle­
blower" type retaliation, but the undersigned finds no persuasive evidence of this. 
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01) due to i11ness or disaoility; 

(iii) to ref ocate for the employment of a spouse or domestic partner that is outside 
the existing labor market area ifthe claimant remained employed as long as was 
reasonable prior to the move; . 

(iv) to proteot self or family from domestic violence or stalking; 

(v) reduction in pay by twenty-five percent or more; . 

(vi) reduction in hours by twenty-fIVe percent or more; 

(vii) worksite change that increases co'mmute distance or diffioulty and after the 
change, the commute was greater than is customaryforworkers in the individual(s 
job classification and labor m~rket; 

(viii) unsafe worksite conditions; 

(Ix) iRegal activities In the worksIte; 

(x) change In work duties that violates religious convictions or sincere moral 
beliefs; 

(xl) to enter apprenticeship program. 

6. The claimant alleged, but the undersigned did not find. that there was some sort of 
discrimination going on in the work plaCe. The burden of establishing good cause fora voluntary 
quit is on tbe claimant. Good cause must be established by a preponderance of the evidence. A 
preponderance of the evidence is that evidence which produces the stronger impression. has the 
greater weight, and is more convincing as to its truth when weighed against the evidence in 
opposition to it. Yamamato v. Puget Sound Lumber Co., 84 Wash. 411, 146 P. 861 (1915). 
In this case, the preponderance of the evidence points to the fact that the claimant quit her job 
because she was angry over the way the July 28 and 29. 2010 switched car transaction was 
handled. The claimant's actions show that this was the precipitating factorwhich led to her not 
spowing up for work, even after receiving notice from her managerthat if she did not show up for 
work on July 31, 2010, he would process her termination. The choice was the claimant's. Had 
she come to work on the 31 st, she would still have had a job. The actions on the claimanfs part 
establish tlTat she quit due to dissatisfaction with certain aspects of her job, namely how the 
transaction was handled. This does not amountto good cause as defined by RCW 50.20.050(2). 
-As such. the undersigned conoludes that the claimant is not eligible for benefits based on her 
voluntarily quitting her job without statutory good cause. . 

.7. RCW 50.20.010(1)(c) requires each claimant to be able to, available for. and actively 
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• 
seeking work. The claimant was able to, available for, and actively seeking work during the 
weeks at issue and is therefore -not subject to denial under the above-cited statute and related 
laws,and regulations as It pertains to that issue. 

Now therefore it is ORDERED: 

. The Decision of the Employment Security Department under appeal is AFFIRMED. 

The claimant was able to, available for and actively seeking work during the weeks at issue as 
required by RCW 50.20.010(1)(c). 

The claimant has not established good cause for quitting. 

Benefits are denied pursuantto RCW 50.20.050(2)(a)forthe period begin'ning July25,2010and 
thereafter for seven calendar weeks and until the claimant has obtained bona fide work in covered 
employment and earned wages in that employment equal to seven.times his or her weekly benefit 
amount. ("Covered employment" means work that an employer is required to report to the 
Employment Security Department and which could be used to establish a claim for unemployment 
benefits.) 

Employer: If you pay taxes on your payroll and are a base year employer for this claimant, or 
become one in the future, your experience rating accountwi/l not be charged for any benefits paid 
on this claim or future claims based on wages you paid to this individual, unless this decision is 
se~ aside on appeaJ. See RCW 50.29.021. 

Dated and Mailed on November 08,2010 at Spokane, Washington. 

00~~ 
Rachelle E. Anderson 
Administrative Law Judge 
Offic~ of Administrative Hearings 
221 N. Wall Street, Suite 540 
Spokane, WA 99201-0826 

Certificate of Service 

I certify that I mailed a copy of this order to thewithinMname~~ parties at their respective 
addresses postage prepaid on the date stated herein. -,,~~ ..... ~..:....o:o~ __ _ 
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TO THE COMMISSIONER OF THE EMPLOYMENT SECURITY DEPARTMENT: 
(PARA EL COM/S/ONADO DEL DEPARTAMENTO DE SEGURIDAD EN EL EMPI.EO) 

The undersigned hereby petitions tIle Commissioner for a review ofa Decision ofthe Offlce of Administrative Hearings issued on: 
111812810. (La perS011(1 conjlrma ({ebalo por fa prese1lfe iltlce esla petici6" fa Colltls/onndo para que revise 10 dec/sl611 qlle file llrotlllcida 

.por fa Ojlcina Atlmillisfrativa de Aucliellc/as COlt/echa de.') 111812010. 

TMs request for reviefl' is marie for tlte JoUow/lIg rBaSOIlS: (Se pide esta revision por /(IS rozoltes sequientes:) 

(NOTE: If the petition is filed untimely, please smte reasons tlterefor; if tile petition is from an Office of Administrative Hearings 
Decision ",IIicIt dismissed the appeal fol' nonappearance, III ease state reasons for failure to ap-pesi' at the time and place scheduled for 
tbe hearing.l Any written argument in support of tltls Petition for Review must be at.aebed and filed herewith or it lVlll not be 
considered. "The Petition fOI' Review, including attachments, may not exceed five (5) pages. Any pages In excess of five (5) pages wJII 
not be considered and will be returned to the Petitio~e • .l(NOTA: Si estR pet/e/OII se 71flce a jUera del tlempo permitido, Sirl'RSe dar ias 
razolles. Sf esta pet/c/O" es (Ie UIIR (Ieelsldn ife fa 0 lema Admlllislrativ(I de Audiellcias que despld/() {(I «peiacion porfJlIe usled no 
ttparecio sirvase itaT IRS rnZOlles porque Ucl. no apare 0 en la /eclla prevista paraTa audlencfa.) Tocit) argamenlo por escrilo ellllpoyO (l 
esta pei/ciOn de Rwisioll se debe apegnr y'presellfose ad/Ullio call esft) parR ser consitierada. La Pellcldll PfJra RevisiOn, incluyeltdo el 
acompaflam;ento, 110 debe e.'Cceder C/lfCO (5) pog/nas. 1"odas, pag/llas ell exceso de cinco (5) no serth, COllsldeTadas y S6 regresrlr(ilt fa 
pelie/onarlo.} . ' . 

-SEE A TTACHED DOCUMENTATION· 

lsi Nguyet T. Tang 
SIgnature ofPellCloDcr (FIrma de petlclollttrla) 

Co. Name, if any; , 

Interested 8S: Claimant -----------------------------(Intersado como): 
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-NtnICE TO INTERESTED PARTIES-

ThIs will acknowledge receipt ofyoar Petiffon (or Review. 
A copy of the Petition Cor Review and any written statement, 
brief or argument Is being mailed to the nonpctltlontng party and 
his or her designafed aUorney or representative for reply, tethey 
desire. . 

Tbere Is no hearing before the Commissioner's Review 
Office. The record orthe proceeding. the written statement, 
brief or argument filed by the petftloning party and attached to 
the Petiflon Cor RevIew at the time DC ffiing and any reply by tJle 
nonpctffioning party will he the omy material, aside from 
applicable law, regulations and precedent, considered In the 
review of this matter. 

RepUes to the Petition Cor RevIew by the nonpetitlonlng 
party must be mailed or delivered to and received by 1l1e 
Commissioner'S'Review Office, P.O. Box 9046, Olympfa, WA 
98507-9046, within fifteen (15) days orthe date of 
acknowledgment that appears on the face orthls form. The reply 
to the Petition Cor Revie\v, Including attachments, may not 
exceed five (5) pages. Any pages In excess of five (5) pages will 
lIot be considered and will be returned to the nonpetltlomng 
party. SUch replies must cite the assigned Review Number and 
contain a stafement that a ~U!ftbC! 

-SPECIAL NOTICE TO CLAIMANT-

I£you wish to profecf.your right to benefits wblle the 
Petition for Review is pending, you most continue to file-clalDls 
with your Unemployment Insurance Office, as usual, for each 
week in wldeh you are unemployed. Even though a Decision of 
the Commissioner may ultimately find you eligible for benefits, 
none will be paid-for any week Cor which you bave nOf filed 

-AVISO A LAS PARTES·INTERESADAS-

Esta acusar4 reclbo de su: Peflcl6n para Revisl6n (petlflon 
for Review). Una copta de la Peticl6n para Revisl6n y eualquier 
dcclaracl6n escrlta, expedlente 0 sumario se Ie mandara Por 
correa a la pa.l'te que no.es el petfclonario yal"abogado de CJla 
nombrlido para el caro 0 el representante para que respondan, sf 
10 deseaD. . 

No-hay audencia ante ]a Oficma del OficlaJ de RevJsi6n 
(Comntissioner's Review Office). El 'nCorme deI procedimEento. . 
la declaracl6n escrita, el sumario 0 eJ argumcnto registrado par cl 
solicitanfe (pctlefonarlo) que ,compafta a la Peffcl6n para 
Revis16n on 01 momento·del registro y cnalquier rcspucsta de Ja 
persona que' no es 01 pet1eio~luio,sed elll~ico lnaterial; excepto 
por Ja Icy pertinenfe, r.egulaclones y precedcnle, cODsidcrado en la 
revis16n de. este RSunto. . . 

.R.espuestaS a Js" Pefid6n·para RevIsion por 18 parte que no 
esc! peflclonarlo deben ser enviidas por correo 0 entregadas y 
rcclbldas por 01 COJJunlssloncr's,Revlcw Office (OneIna del 
OficfaI de RevJs16n), P.O. J;tox.9046, Olympia, Washington 98507-
9046, dentro de los quince (lS) cUas desde la lechs en que se aensa 
recfbo y la cual aparcce en 01 frenfo de csfc fonnularlo. La 
respuesta a la Petfcl6n p~ra RevIsl6n, Incluyendo eI 
lcompafiamlento, no debe exceder mco (5) p'ginas. Todas, 
)aginas en exceso de cinco (5) 110 se eonsiderin y ~ devolverin at 
,arddo que no hace la pet1~on. 

-AVISO E~ECIAL ~-DEMANDANTE-:-

SI Ud. quferc proteger sus derechos a boncfic:ios. mientrar 
a Petlcl6n para RevJsI6n eBti pendlenfe, Ud. debe contlnuar 
eglstrando sus reclam!ldones con.hI 01iclna de Aseguarancia ~e 
)csempJeo, como de costambrc, por cada semana_ que Ud. cstli , 
esempleado. Aun cuando Ja Decfs.t6n del ODdal de R.cvlsl6n 
odfa .finalmente rausr su cIlgfblHdad para los beneficlos, mngma 
catefic10 seri pagado por cualqnlera de las semanas cn las cuales 
rd. no registr6 una reclamacJ6n 0 no ' .. 

malerfa! submitted has been mailed to tbe petitioning party 
or his or her designated attorney or representative and any 
other designated Interested party or his or her attorney or 
representative. Tile names and addresses of those parties 
and tbeir designated attorneys 01' representatives are set 
fortll on the face oftllis form or as a separate attachment to 
this Corm. 

A request Cor exfension oC time Cor reply wlll be 
granted only upon a shOwing fhat inability to submit the 
reply within the firteen-day period was beyond the 
reasonable control of the party seeking the extens.ton. 

, Replies not submitted In accordance witla these instructions 
will be disregarded. • 

Tbo petitioning and non petitioning parties and tbelr 
attome~ or representatlvC8 must keep the Commissioner's 
RevIew Office informed of their current mailing addresses 

.during the review of this matter. When the review bas been 
completed, a wriften Decision of Commissioner will be 
mailed to ·tbe parties and/or tllofr attorneys or 
representaCivcs at tIle most recent mailing address provJded. 

a claim or reported to your Unemployment Insurance Office 
In aceordance with tIle claim and repor.tfng requirements. 

Should you desire further informatiOn, you may 
contact fhe Commlsslo,ner's Review Office af the address 
given above or any Unemployment Insurance Office or 
DistrIct Tax Office. 

·Tales respuesw deben mencionar el Nl1mcro de RcvJsl6n 
asfgnado y contener uRa declarac16n que una copia del 
material presentado lIa sido envlado por correo a la parfe 
q~c 10 sollcUa 0 S'U abogado nomlna.do 0 eI representante y 
cuaJcpder otm parte mteresada desIgn ado 0 a·su abogado 0 
rep.resentante. !..os nombres y,direcciones de ~s partes y 

, SUS abogados 0 represen~anfcS asignados se establecen en Ja 
parte'del rreute de este formuIarlo 0 como Inclusloues a este 
rormularlo. .. 

Una pctlcl6n para la extensl6n del plazo para 
contestar'seni concedida salamenie sf S~ demuestra que la 
fnlulbiUdad para presentar Ja respuesfa·dcnfro del perfodo 
de quince (15)" dfas estuvo [uora del control razonable de 111 
part~ que sollcltaba ]a extensl6n. La respucstu no 
prcscntadas de aeuenio eon esfas instrllce.ioncs seran 

.fporaclas.. . . 
. La parte patlelonaria y ]a 'parte .lO petlc.ionarla y SUB 

abogados 0 repr~entantes de~cn numfcmer Informada a la 
Onelna del Ofiofal de Revision de S'usdireeclones posiales 
actuates durante In revfslon-de este asunto. Cuando la 
Revisl6n ha sldo completada, una Decision por escrito del 
OfiC?ial de Rcvls16n serA caviada por correo a Jas paries y/o 
abogadoB 0 representanfes Il JI cUrecclon postal m4s reclente 
que se ha proporclonado. 

Be p~nt6 a la Oficlna de Aseguranc.fa -de DesempJeo de 
acuerdo con los requisfos de la reclamacf6n y del deber de 
presentarse al Centro. , 

S.J necesita mas informacIOn p6ngase en eontaeto ('.on 
Ja Ofielna del Ofictal de R-cvJs16ncs (Commissioner's Review 
Office) a ]ft dtrec:cl6n enumerada arriba 0 con eua]quicr 
Ofielna de Asegurancfa de DesempJeo, 0 La OflcJDa de 
ImPUestOB del-Dlstrlto. 
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Employment Security Depaltment ~V'-6~~qt. v,y~ ~~ 
PO Box 9046 ~19/'J. '% '~ 
Olympia, WA98507-9046 ~~&-~ 

"q!.¢( 
I, Nguyet Emily Tang, (Docket No: 04-2010-36091), am writing'_l'equest for a Petition for 
Review due to the result of appeal phone hearing made by Judge Rachelle E. Anderson. I still 
strongly believe that I am entitled to unemployment benefits while actively looking for other 
employment oppol1unities. I did not voluntal'ily quit my job. I was wl'Ongfully terminated by the 
GM, Mark Babcock. who retaliated against me for reporting racial discrimination, other unethical 
goings on in the workplace and especially being a whistleblower (please refer to Attachment 1 -
the Discharge Questionnaire 8128/2010), Had I given Kirsten from the Employment Security 
Department all the facts of what went on i11 my workplace when she called and intet'viewed me, I 
believe the initiaL decision on my unemployment benefits would have been determined and 
considered. differently. I ,recalled my phone conversation with her was recorded; she insisted that 
I told her what was going on so that she could record and everything would be reyealed to the 
employer. I told her iliatI was advised to not say anything to anyone about being a 
wl1istleblow~ while looking for a job b~ause other employ~ 'may ref~se of hil'ing me; and I 
did'ask her to have the racial remarks left out and not be on my reeOl'd. 

I found Finding the Facts (1) from Judge Anderson were inaccurate. I was working for Lexus of 
Bellevue from June glb, 2006 to July 30th, 2010 (not 6/8/2010-7/3012010) and dul'ing these 4 
years of employment I was making between $140,000 to $160,000 per year (not $140-$160 per 
transaction). Finding the Facts (5), Switch cars - please see Attachment 2, our meeting minute 
on Februal'Y 5th, 2009 even stated (Switch Cars - goes back to the same F&I sud Unwinds­
same) which T strongly believe they had no reasons to take the car deal away ftom me except for 
they l'etaUated against me doc to being a whistle blower. I always overachieved the quotas given 
and had a perfect attendance and perfect work ethics, I never missed work for any reasons 
during the 4 years of employment except fo~ June 291h and June 30lh, 2010, I did tell Mark that 
my diabetic health conditions got worse; there wel'e at least 4 phone records from my doctors and 
mu'ses instructing me on the Glyburide medications. ' 

On several occasions since August 2009 I told the GM, Mark Babcock, that I would start and 
continue documenting racial remal'ks Nick Wilcox made to me and Mark Babcock himself also 
made a racial comment to me about someone else in November 2009. All Mark did was to stare 
at me and asked me where I would keep what I document. I also made complaints about 
discrimination (to mclude racial and sexual discrimination) but my employer did nothing to 
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COll'ect the unlawful treatment that I was being subjected to - instead they l'etaliated against me 
and made my wOI'king conditions so horrible that I became extremely stressed at work and it was 
difficult for me to go to report to work especially when they took the car deal away from me and 
gave it to SOltleOne else. It was a very threatening and hostile work environment I was working 
in. Gary McGriff, from Toyota Financial Services should have records of some of these 
conversations about harassment that I was being subjected to. Gary McGriff once told me that I 
needed to protect myself and that was by letting the GM know that I would document any racial 
or sexual harassment made by anyone in the workplace. Prior to that, I also reported to our 
GSM's at the time, Jim Lithgow and Pedro DeCarvalho because I had been being l'acially 
discriminated against and harassed for 3.5 years of my 4 years employment at Lexus of Bellevue. 
I even brought it up to the owner's daughter's attention, Chantal O'Bl'ien numerous times in 
regards to the racial remarks. The last racial remarks I got from Nick Wilcox was May 25th and 
around June 11th, 2010. I didn~t want to jeopardize Jim's and Gary's current eropiOylneIlt by 
sUbpoenaing them for the purpose of my phone hearing with Judge Anderson. 

The first 30 days after losing my job, I was still so dramatized of what had happened; even my 
neurologist, Dr. Collins said that his prescription to me was a psychologist and not any 
medications due to the severe headache I continued having and he advised me that I should have 
ignored all the racial remarks. After being discriminated against for 3 and a half years by Nick 
Wilcox, I don't think: anyone could take it anymore. What would you do if one made these types 
of statements towards you repeatedly for over 3 years? 

1. Constantly mimicking my Asian accent 
2. Asian people are stupid 
3. The only way Asian peop]e can afford a nice car is they pile 5, 7, 10 peopJe in a small 

house 
4. Asian people don't pay taxes 
5, Even my dog, Pixie, don't like Asian people 
6. Telling two Asian customers (Mr. and Mrs. Cao) to go back to Cambodia and get their 

complimentary bottled water from the river (a racial harassment report has been filed 
with Lexus of North America case # 425-562-1245) _~ ~ 

As for the GM, Mark Babcock, he told me that I couldn't hire a person because h~~Bl~. (\~ 
And how'the conversation went is below, . '." -.. ~<, C'><:?o_. ;t,. 

. ~ ~I' if':J ~() 
"Patrick is not a. good fit; tltere hasn't been a black person that could survive in this store ~8t \ ... ~) 
fOl' Cash. I don't think he can make itherel"- Mark said, ~';l.~~a . 

~Q~ .... 
I was really shocked and said~ "What do you mean? How about Kev? Mark, ~atrick is way ~~. 
overqualified, he grossed over $220K last year shown on his pay stub. lfhe did that much at a 
domestic store, then I assume he would make at least $150K per year here which would make 
LOB at least $750K. He can speak French~ college degree, and with his personality (very 
mellow) he can put people at ease. All I have to train him is LCPO coverage and a few things." 
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IINay. I still don't think it's a good idea" - he said. 

I told him that it was wrong for him to say snch things and I would document it. He again asked 
me where I would document it and 1 replied that I didn't have to tell him. Whell I think or write 
about these statements, my tears are dripping but I know I am just more sad than angry. I am sad 
because this is still happening in the 21st century and that I let myself put up with this for a long 
time. Who wouldn't want to be working for a reputable brand such as Lexus and LeX\lS of 
Bellevue is also known as a second largest dealership in the country? Had I not said anything to 
Mark since August 2009 and not insisted him to let me hire Pattrick Kavulu, my job would not 
have been in jeopardy and that I would stiU be working thel'e. 

Some of the witnesses 
Gary McGriff - 303-956-2878 
Jim Lithgow-253-S14-0068 
Mr. and Mrs. Cao-425-260-7281 

I hope this petition explains why I couldn't jeopardize my other employment opportunities and 
that reasons why I couldn't tell Kirsten every single detail of what went on at the workplace. In 
addition, this written letter also requests to have my name, SSN#, and address removed from the 
public records. Thank you for your time and I look forward to hearing from you soon. 

Sincerely, 

Emily Nguyet Tang 
Phone - 206-229-8882 
Fax - 206"260-1333 
emilytang75@yahoo.com 

.. ---.~~~ 
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:- Employment Security Department 
- WASHINGTON STATE 

P.O. Box 9046 • Olympia WA 98507-9049 

Nguyet T. Tang 
4601 NE 2nd street 
Renton, WA 98059-5249 

December 30,2010 

~ew No. 2010-6105 

11you are a .party aggrieved by the attached Commissioner's decision/order, you may file a petition 
. for reconsideration with the Commissioner's Review Office and/or file a Judiclal appeal with the 

superior court. Reconsideration and judicial appeal information is set forth at the end of the . 
Commissionerts decision/order. 

Jfyou me a judicial appear! with the superior court, the Employment Security DepartmentwiB be 
the respondent and tie omce of the Attorney General will represent the Employment Seeurfut 
J)epartment. Accordlntdv it would be hnproper for the Em~loYJllent Security Department or the 
Office of the Attorney General to advise or assist you in the filJng of a judfcial appeal with the 
superior court. !fyou disa~ with the Commissioner's decision/order, it is your responsibility 'to 
file a judicial appeal directly with the superior court and serve a copy of that Judicial appeal on the 
Commissioner of the Employment Security Department mm the Office of the Attorney General or 
to retain an attorney to do ·50 on your beh8lf. . 

There U information regarding_filing a judicial appeal available on theinternetthrougb Washington 
Law Help at www.wasJilngtonlawheIp.org. Wash':U\!OB Law Help is provided as a public semce 
by the Northwest Justice Yroject in coDaboration other legal aid providers in tlie AlIiaDee for 
Equal Justice and Washing!on courts. Also, attorney referral services are listed in the yellow pages 
of low telephone directories. Wlule the Empl~ent Security Department cannot endorse or 
warrant the accuracy or reHabilitY. of the website or referral services described above, the 
information may be useful to you. 

Sincerely yours, 

Annette Womac 

'_ .. ~ ....... ~1ol:.. _ .. 

Review Judge ' 
Commissioner's Review Office 

AW:ja 

cc: Lexus of Bellevue 
Mark Babcock, General Manager 

. lOl-116thAve. SE 
Bellevue, WA 98004-6408 
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CERTIFICATE Oli' SERVICE 
I certifY than mllifed a copy oftllis derision to the 
within ametllntercated parU!!! at their reslJeelive 
ad g prepaid, on ~~ell!bcr 30, 201D. 

~f\.dt..Y 
alive, Commissioner's Revllm' Office, 

Cilt Security Department 
UIO: 770 
BYE: 08120/2011 

BEFORE THE COMMISSIONER OF 
THEEMPLOYMENTSECUlUTYDEPARTMENT 

OF THE STATE OF WASHINGTON 

Inre: 

NGUY~ 
SSANo_ 

Review No. 2010·6105 

DocI(et No. 04~2010-36091 

DECISION OF COMMISSIONER 

On December 1,2010, NGUYET T. TANG petitioned the 'Commissioner for review of 

an Initial Order issued by the Office of Administrative Hearings on November 8, 2010. On 

December 8,2010, the employer's reply was received. Pursuant to chapter 192 .. 04 WAC this 

matter has been delegated by the Commissioner to the Commissioner's Review Office. Having 

reviewed the entire record and having given due regard to the findings of the administrative 

~w judge pursuant to RCW 34.05.464(4), the undersigned enters the foDowing. 

In her petition for review, the claimant makes additional assertions regarding her 

work.relate~ circumstances. Certainly, the claimant had the right to present aD relevant 

evidence at the November 5~ 2010 hearing. At this point, the claimant's additional assertions 

are hearsay - subject to neither inquiry nor response from the employer"':' and cannot be 

considered as persuasive evidence. Nor ean the undersigned contact additional witnesses 

(whose phone numbers have been provided by the claimant) to discuss the merits of this claim 

because doing so would violate principles of due process. Rather, as both parties were 

cautioned via notice of hearing instructions, review is limited to the hearing record. 

Upon review of the record, testimony of the parties conOicted on material points: 

Whether the employer condoned a workplace environment of discrimination and harassment 

against employees and/or customers of Asian ethnicity; on or about July 29, 2010, whether the 

claimant was wrongfully denied a commission for the sale of a vehicle, or whether the 

employer's decision was consistent with established policy and procedure; whether the 

claimant quit because she was d~nied the conunission; or whether she was discharged. At the 

least, the parties' perceptions of work-related circumstances differed. 

-1- 2010·6105 
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In unemployment benefit appeals, proof beyond reasonable doubt is not required. 

Rather, the trier offact must determine what more likely happened. In re Murphy, Empl. Sec. 

Comm'r Dec.2d 750 (1984). To that end, all the evidence should be considered and weighed 

in light of total circumstances and logical persuasiven~s. Id. In this case, tbe findings of fact 

reflect the ~dministrative law judge determined the employer's case was more persuasive than 

the claimant's version of events. Because there is evidential basis -sworn testimony based on 

personal lmowledge of facts in question provided by the employer's general manager and 

·confirmed by the employer's accounting manager - defe1'ence is accorded to the imdings of 

the administrative law judge. Accordingly, the findings will not be disturbed. 

Finding No.1 is adopted but is modified to state instead as follows: TJle claimant was 

employed at the interested employer's car dealership in Bellevue from Ju~e 8, 2006 (ra~her 

than "201011) to on or about July 30, 2010. At the time of the job separati~n, the claimant 

worked as finance and leasing consultant for the interested employer. She was paid by 

commission. . Over the course of the employment relationship, the claimant earned 

approximately $140,000 to $160,000 per year, an average of$12,OOO per month. The claimant 

understood and was qualified to perform her job.· 

The undersigned does not adopt the Office of Administrative Hearings' finding No.2 

and finds instead as follows: Prior to her four year tenure with the interested employer, the 

clafmantwas employed for approximately three years by another dealership and performed 

a finance-related job. Thus, the claimant's most recent seven years of work experience is 

Iimit~d to auto-finance. The claimant has not applied for positions in the auto .. finance 

industI-y, which tbe claimant attributes to lack (If employment opportunities. However, the 

employer's general manager testified there are numerous employment opportunities consistent 

with the claimant's experience in the claimant's labor market area. 

The undersigned adopts the Office of Administrative Hearings' finding Nos. 3 through 

13, subject to the following modifications. 

As more fully set forth in the November 8, 2010 Initial Order, evidence of record 

establishes as follows: Over the course of the four yeat: employment relationship, one of the 

employer's sales managers (Mr. Wilcox) made disparaging comments regarding people of 

various ethnicities, including Asians. The claimant is Asian and was offended. The claimant 

complained to the employer's general manager (Mr. Babcock), a~d he intervened, but 

Mr. Wilcox continued to make comments. The employer does not condone discrimination or 

work-related harassment. Approximately 165-170 employees workatthe employer's Bellevue 

dealership. 40-50 of those employees are Asian-Americans. 50 percent of the dealership's 
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employees are women. The employer's human resources director (Ms. Hunt) is Asian­

American. Although Ms. Hunt's office is at the claimant's workplace, and Ms. Hunt was 

readily accessible to employees (including the claimant), the claimant did not report her 

complaints regarding Mr. Wilcox to Ms. Hunt. 

The claimant's perception notwithstanding, she was a valued employee. Though hired 

as a finance and leasing consultant, the claim.ant was promoted to the position of finance 

director in March 2007. Approximately two months before the job separation, at the 

claimant's request, slle returned to her position as f'mance and leasing consultant. The 

clamant informed the general manager (Mr. Babcock) that she could make more money in 

that position. Indeed, the claimant always met the employer's sales quqtas such that the 

employer once suggested that the claimant had {COeD" which the claimant viewed as a 

compliment. 

Thejob separation was premised on a commission-nlated disagreement. As financing 

and leasing consultant, the claimant did not sell the cars at the employer's dealership, bl¥t she 

completed tile sales-related paperwork. At the time of the job separation, four or five finance 

consultants worked at the dealership. They "to~k turns" completing paperwork because they 

were paid commission based on completed sales. On July~8, 2010, f'beclabnant spent several 

hours prepar.IDg finance documents for the sale of a pre-owned car at the employer's Bellevue 

dealership. In addition t~ the purchase price, tile customer spent several thousand dollars for 

a warranty because the ear was not certified. The following morning (July 29), the cust9mer . . 
returned to theBeIlevue dealership and voiced extreme dissatisfaction with his purchase. The 

customer had learned there was a certified pre-owned car with factory warranty at the 

employer's Tacoma dealership. Having spent several thousand dollars on a warranty for the 
- . 
non-certified ear, the customer lelt "short changed" by the employer. Mr. WHcox was the sales 

manager on duty. Pursuant to established protocol, Mr~ Wilcox found a certJfied pre-owned 

car for the customer at the Bellevue dealership that was equivalent to the ear in Tacoma. To 

effect the transaction, Mr. WHcox also loll~wed proper procedure: Fi~t, he had to "unwind" 

tbe July 28, 2010 ~ar purchase. Given the customer's dissatisfaction, the July 28, 2010 car 

purcha8~ would have been unwound regardless. In so doing, the July 28,2010 purchase was 

rendered "dead." Then, the customer purchased the certified pr&ooWned vehicle. Atthe time, 

the claimant:was not at wOl'k nor was .she scheduled to work until 2 pm that afternoon. Thus, 

another financing consultant completed the papenvork for the sale. Given the sequence of 

events, the employer did not consider the vehtclc:s to have been "switched." Rather, the 

employer determined the July 28,2010 purchase and the July 2', 2010 purchase were separate 

-3- 2010-6105 

120 of 132 -- . ! 
I 
! 

-- I .. 



transactions. Consequently, the imance consultant who prepared the paperwork for the July 

29,2010 sale was given the commission. 

When informed, the claimant was upset because she did not view the transactions as 

separate and thus believed she bad earned and should have received the commission. The 

claimant faulted Mr. Wilcox and complained to the general manager (Mr. Babcocl{), but 

Mr.·Babcock determined Mr. Wilcox had complied with procedure regarding the sales and 

commissions. On JuJy 30, 2010 the claimant was scheduled to work butwas a no caillno show. 

Via email corI"esponden~e, the claimant was cautioned that her services were essential and that 

her absence burdened her coworkers. The claimant was further cautioned that, if she did not 

return to worl{ the following day, the employer would consider the employment relationship 

terminated. The fol~owing day (July 31), the claimant did not return to work. But for her 

belief that she had been unfairly denied a commission, the claimant would have reported for 

worli:, She attributed her decision to a "matter of principle." 

The undersigned adopts the Office of Administrative Hearings' conclusion No.1. As 

discussed in the November 8,2010 Initial Order, although neither party set out to end the 

employment relationship, the claimant effectively did so when, despite expHcit warnings from 

her employer that her services were needed, she did not re~ortforwork, thus abandoning lIer 

job. Accordingly, the voluntary quit statute governs her claim for unemployment benefits, and 

the question becomes whether the claimant ended her employment with good cause. 

The undersigned adopts the Office of Administrative Hearings' conclusion Nos. 2 

through 6. Under the Employment Security Act, an indefinite period of disqualification Is 

imposed during which unemployment benefits are denied when a claimant ended employment 

without good cause. RCW 50.20.050(2)(a). Good cause is defined by statute and is limited to 

eleven specified circumstances. RCW 50.20.050(2)(b). Here, the above referenced 

circumstances are not evidence. First, racial discrimination in the work place is not condoned, 

but the undersigned is not persuaded the claimant was the target of racial discrimination. She 

was a valued employee; she wa~ promoted; she earned and was paid significant commissions; 

and she worked at a dealership where a significant number of employees were Asian, including 

the Human Resources Director. 

Regardless,the claimant quit because she disagreed with the employer regarding the 

payment of a commission. Oearly, the claimant worked very hard to earn her commissions, 

and her work on July 28, 2010 was no exception. When the transaction was unwound, she had . . 
reason to be disappointed. Although tbe claima!1t believed she nonetheless deserved the 

commission for the customer's subsequent purchase of another vehicle, the decision was not 
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• 
hers to make. Evidence does not establish the employer's decision was premised on retaliation; 

evidence establishes the employer foUowed appropriate procedur~. The claimant was not 

unfairly denied her commission. For purposes of unemployment benefit eJigibiUty, she quit 

without good cause. 

The undersigned does not adopt the Office of Administrative Hearings' <:ondusion 

No.7 and concludes instead as follows: Unemployment benefit eIfgibility is premised in part 

on proof the claimant was able, available, and actiVely looked for work during each week 

benefits were claimed. RCW 50.20.010(c) •. Here, the employer's reply to the claimant's 

petition for review raises the issue of the daimant's compliance with the above dted statute. 

The claimant's most recent seven years of work experience has been limited to auto-finance. 

However, the claimant admittedly has not applied for any jobs with ear dealerships during the 

,veeks at issue. Whether (or not) such job opportunities existed in the claimant's labor marI(et 
area is a point o~ coidlict. The issue (raised by an aggrieved party, the employer) merits 

further consideration. 

~olV,thererore, 

IT IS HEREBY ORDERED that the Initial Order of the Office of Administrative 

Hearings ~ued on November 8, 2010, is MODIFIED. Claimant is disqualified pursuant to 
RCW 50.20.050(2)(a) beginning July 25,2010, and thereafter for seven calendar weeks and 

until he or she has obtained bona fide work in empl~yment covered by this title and earned 

wages in that employment equal to seVen times his or her weekly benefit amount. The issue 

of claimant's compliance with RCW 50.20.010(1)(c) during the weeks at issue is REMANDED 

to the Department for further consideration and determination. Employer: If you pay taxes 

o~ your payroll and are a base year employer for this claimant, or become one in the future, . 

your experience rating aceountwill not be charged for any benefits paid on this claim or future 

claims based on wages you paid to this individual, unless this decision is set aside on appeal • 

. See RCW 50.29.021. 

~ATED at Olympia, Washington, December 30, 2010.* 

*Copies of this decision were mailed to all 
interested parties on this date. . 

-5-

Annette Womac 
Review Judge 

Commissioner's Review Office 
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RECONSIDERATION 

PUrsuant to RCW 34.05.470 and WAC 192-O4~190 you have ten (10) days from the 
mailing andlor delivery date of this decision/order, whichever is earlier, to file a petition for 
reconsideration. No matter will be reconsidered unless it clearly appears from the face of the 
petition for reconsideration and the arguments in support thereof that (a) there is obvious . 
material, clerical error in the decision/order or(b) the petitioner, through no fault olhi! or her 
own, has been denied a reasonable opportunity to present argumen~ or respond to argument 
pursuant WAC 192..04-170. Any request for reconsideration shall be deemed to be denied if 
the Commissioner's Review Office 'takes- no action within twenty days from the date the 
petition for reconsideration is filed. A petition for reconsideration together with any argument 
in support thereof should be filed by mailing or delivering it directly to the Commissioner's 
Review Omce, Employment Security Department, 212 Maple Park Drive, .Post Offi.ee Box 
9555, Olympia, Washington 98507~9555, and to all other parties of record and their 
representatives. The filin:g of a petition for reconsideration is not a prerequisite for filing a 
judicial appeal. . ' 

JUDICIAL APPEAL 

Uyou are a party aggrieved by the atta!!hed Commissioner's decision/order, your attention is 
directed to RCW 34.05.510 through RCW 34.05.598, which provide that further appeal may 
be taken to the superior court within thirty (30) days from the date ofmaillng as shown on the 
attached decision/order. If no sueh judic:ial appeal is filed, the attached decls~on/order wm 
become final. 

If you choose to file a judicial' appeal, you must both: 

a. Timely file your judicial appeal directly with the superior court of the 
county of your residence or Thurston County. If you are not a 
Washington state resident, you must file your judicial appeal with the 
superior court of Thurston County. See RCW 34.05.514. (The 
Department does not furnish judictal appeal forms.) AND 

b. Serve a copy of your judicial appeal by mail or personal service 
within the 30 .. day judictal appeal period on the Commissioner of 
the Employment Security Department, the Office of the Attorney 
General and all parties of record. . . 

The copy or your judicial appeal you serve on the Commissioner of the. Employment Security 
Department should be served on or mailed to: CODDllissioner, Employment Security 
Department, Attention: Ageney aecords Center Manager, 212 Maple Park, Post Office Box 

'9555, Olympia, WA 98507-9555. To properly serve by mail, the copy of your judicial appeal 
must be received by the Employmeat Security Department on or before the 30th day of the 
appeal period. See RCW 34.05.542(4) and WAC 192 .. 04 .. 210. The copy oryour judicial appeal 
you serve on the Office of the Attorney General should be served on or maned to the Office of 
the Attorney General, Licensing and Administrative Law Divis.on, 1125 Washington Street SE, 
Post Office ~o~ 40110, Olympia, W A 98504-0110. 
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Expert Fact Findi~g 

OF BELLEVUEIssue Contact Log 

s~ 
Issue Code:MC . 
Last Day Worked:07/3 0120 1 0 
Employer Name:LEXUS OF BELLEVUE [69333200J 

Datetrbne: 9/1312010 9:29:00 .AJ."\1 
Contact:NGUYET TANG-Claimant 
CalI Status:CaJ) FroDl206~229-8882~Answered 
Call info:None 
Called By:8CTC673 N interview: Interview on File number;:;: 1094123 
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Expert Fact Finding 

Interviewee: NGUYETTANG Relationship: I Claimant 

Claimant NGUYET T TANG SSN: -Issue Employer: LEXUS OFBELLEVUE LDW /Issue Code: 07130/2010 Me 

Start Tnne: r 9/1312010 9:29:34.A,.1VI Last Modified: 9/1312010 4:56:00 PM 

Adjudicator: ScrC673 DV Indicator: 

Issue Start Date: 0712512010 Issue End Date: 99/99/9999 

Message Indicator. E /BYE: 10812012011 -~ What additional information do you have regarding this issue? 
o (Adj: You stbieyou werejireti, your employer states you qllit.l need to verify wllat occurred during your separation ... ) ... 
- Marl, sent me an emaiL I've been a very good employee. I had called in sick the last couple'days of June because oj my diahetes. I told Mark Babcock 
~ ahow discrimination from Nick (Sales Manager) who wOldd make derogatory comments ahout Asian people. I got a lawyer, hut I don't want this to be 

. part of the record. 

(Adj: Ad."lsed clmt again tl,at I am taking statement ahOld separation. Any infoNnation site provides today. wl/l he included in the record and is available 
to }ler employer who is ~ interested party in the separation). 

• 

1 was the fmance director and stepped down to afmance consultant the end of May,· hecause of my health. I tould make jllst as much money, if not more • 
m os afinance consultant than 1 could as!l director. 
>C ' 
2: On 07129110,1 stayed late for a customer Irntill 0:30 pm. TIle next day the customer came hack and decided to switclt cars. I wasn't at work yet. Mark 
g: Babcock and NICk Wilcox talked and decided to give tile sale to Sean" Bautistat. He is Asian too, bllt I think it's becallse j'm a girl that they took the sale 
..... away from me. My slzift was to start at 2:00 pm that day (01/30). 19ot therefor an 11:30 meeting andfound out that thesals was given to someone else. 

When [found out about it, I got so mad. It's like taking a cookie away from yolt. 1 was crying. 
JJefore I left, Mark told me that his decision was finaL I said I'm not feelilzg at least 100%, I can't be wm'king {rnd 1 went home. 1 did not work 111J' shift 

-: that day. 
(Q r Th.t diq, NIna from HR sent 1l1il an email asking ... if J w", coming Ir! work on Sat,udiq .. scheduled. 1 told lu!r I ... uldn't go hack to work .. til things 



L • 

were resolved.!would let you /mow./wanted my deal back.! saidyou know Nina, I'm still not a lOO%.ljl'mllotjeeling 150% or even 100%, l'mhot 
going to work. I was so upse~ that they took ihaJ salefrom me. 

I t1ten got an emtlil from 111ark Bahcock saying itYOIi «on't come to work, t/len I'm going to process YOllr termination immediately. 1 callett Lexus 
Headquarle1'9 on Saturday and tltey said 1 should call the owner Mr. O'Brien. On 07131110 around noon, I called Mr. O'Brien and tolll him ahout the 
situation. 

(Adj: When you told yOIl1' employer you would not return U1zless tMngs were "resolved. ~vere Y()U referring to the sale wUh tile cllstomer?) 
That's correct. I wanted my deal back. 

(Adj: So as long as they did 1I0t give you t/rat sale back,yoll weren't going to return to work?) 
CorrecL 

(Ad): Even tkollgn Mark told yOIl tke decision was final?) 
Yes. ' 

(Ad): had they not taken that car deal away from you, wOllid you have I1UIde the decision not to go into work and not to return to work?) 
~ Difmitely not I never even wallfedto quit ~joh.lwolildneverieavea $160,000 ayear jop. I loved my job. It was so mtlch less stress/or me as. IWll$ 
--.. making as much or money than as a director. I was making so much money and it was luxury facility to work. q it hadn't been jor them giving my car 
o deal to someone e&e, 1 wOllld still he working t/leTe. ... . ... 
~ 
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e. 
To; TeleCenles- Appell/s Page 1 013 201D-1(l.1123:59:52(<3Mn 

Attn: Employment Security Dept --Fax (800·301 .. 1795) 
Telecenter Appeals. - .. 

• 
1-~06-26o.1333 From: Emily Tang 

I. Nguyet Emily Ta~ (SSNtJ _nd phone #.206-229·8882) whom.reJides loll 4601 . 
NE 2"01 Street. Renton, W A 98059. am writing tbh~ leHer to tcques\ fhat (hc decisiol1 be .MViewed 
&I\d reconsidered_ I was wrongfully tenninated by theGM. M4I1'k Babcock who <flScrim.inated 
against "me ba.~d on ~ l-ace an!l rotu 1iat~ against mill fur reporting racial discrimination and 
olher unethiCal g{)mss on in the workplace. 1 did not voluntarily quit 1)11 job. At'the time my 
employer tenninuted me I was making $140,000.00 - $160,000.00 pCr yetlr when f \YBIJ 

termi,wed because of unfair and dim:riminatory cooductthat 1 WIlS being subjected to at work. 

"/1/11111111111111111111111111111 1[11 I I I !II 1111 III III III 
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_·Kirsten. 

From: EMILY TANG [emnytang75@yahoo.com} 

Posted At: Monday, Septembet 13, 2010 5:49 PM 

Conversatron: Re: 
Posted To: Inbox 
Subject: 

Attn: Kirsten 

BmilyTang 
20c;..229M8882 

Fw: Re: 

----Original Message-----
From: "Emily" <ma,ng@Iexusofbe1levue.com> 
Sent: Friday. July 30. 2010 1 :53pm 
To: MLexus Mark" <mJ2ilbs;ru:.k@lexusofbelievue.com> 
Subject: Re: 

• 
Page lof2 

I'm sorry Mark but' feel I'm treated unfairly. As of now, I don't feel comfortable coming back to work. 

~----Original Message---
From: Lexus Mark 
To: etang@lexusofbelJevue.com 
ReplyTo: Lexus Mark 
Subject: Re: 
Sent: Ju1 30, 20 J 0 1 :40 PM 

Of course it would count against him: 
---Original Message-----
From: Emily 
To: Lexus Mark 
ReplyTo: §!mg@lexusofbellevue.com 
Subject: Re: 
Sent: J1;1130. 20101:22 PM 

Hello Mark, 

It is a matter of a principle. I present~d the car deal across the board. What if he ended up wIno 
products. Would Sean have it count against bim? . 

They switched car to the CPO and extended service contract is not as important to them I assumed. 
They didn't trade In the car - it was a switch. 

Please reconsider the case. I'm reaily heated about this since yesterday and don't thi,* I'm useful to 
produce for LOB today. All m.y deals are good to go except for that tbey are undelivered. 

J'm so sorry Mark. 
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Emily 

Sent via BlackBerry from T-MobiJe 
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To: UIIMAG/II.'G Page2of6 2010-09-08 03:03:43 (GMT) 1-20&.260-1333 From: Emil>JTang 

>02776 

~ 
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~ 

. STATE OF WASHIN~TON 
EMPLOYIIJE~IT SECURITY DEPARTI4ENT 

ADVICE OF RIGHTS, 
08/28/2010 

11.1,.1 .. 1.11 •• t .1,1,1, J." J ,I" II ,( .1.; 11.1,,11.( ,,,;111 .. 1.1 
770 
NG1.l're'l' ~ 'l'A~lC 

,4601 NE 21'fD STREET 
RENTON WA 98059-5249 

RETURn TO: , 
EMFLO~MENT SECURl~ D~F~ 

.. !fAX I {SOC POl M 1796" ' 
Ul IMAGUIG 
PO BOX 19019 
OLYMPZP, i-1A 98507 -0019 . 

BYE: 09/20/20J.1 . IV 

There,iS a question about your eligibility for beneCits. 
Yoi.t must .respond by 09/07/2010. Failure to respond will result in 
a decision based on ~va11Able info:rmation and nlay result in a 
denial 0;( bene£i.t.s and a pOfosible oyerpaymant • 

. IMPORTANT: 'Be£<'h"e Signing-, . read tlle CLiUMANT 'RIGHTS sac1:iob::w 1.£ t'e 1" 
. YOll l:~ad 'YOUF rlghts, please sign this advisory_. :' , 

I hav$ read an.d understan:t my ).·ights. I mach" -tll:i,s statement to Slat 
unemployment benefits. The info1.'mation I provided is true to the 
best of my knowledge, I understm1d that my employer may be 
contacteq. . 

Si9na~Ure! ____ .a~9~~~·~ _______________________ ~~ _____________ _ 
Telep~lone number! (~) 2.2'1- as}} 2. ~ate!:g/3~l":<'UJ~.t~O~ __ _ 

"] ntr" If you'1l:re ~urrallt::"y l'eceiviug'benef1ts or·'have .received' benefits· 
£:t'om your current claim in tile last £o~r \-leeks, we mltst continue 

---=e to pay you. Ive ca~l these payments "conditi.qllal" because you 
,~ receive "them on the "condition" that you qualify. Your pay ==== notice will ,tell you if 1-1: iJ;s a condition~l payment. ~.f we' 
'~ deny your conditional benefits you ,must repay them. We c~~ot 
~ waive an overpayment of conditional pa~Dents. see WAC 

,~ 
192-220-017. -

WIl'lI r<EGARD'TO THE PE~lOD BEGINNING 07/25/2010: 
~ve. need mOJ.'e informacion about your recent sepaz:ation .frpm W'Ol;'lr.. 'A 
questionnaire is be~ng mailed to YQU .. Pleas~ fill it out 'and'FhX 
or. mail it. to th~ nwnber, or address. shown. abct\e. 

,Exhibit __ Page~ 
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To: UIIMAGIt.G Page 3 et6 2010-09-08 03:03:43 (GMT) 1-206-260-13S3 From: Emily T8I'I9 

NGUYET TrANG 
4601 1'IE 2ND STREET: 
R~XON WA 98059-5249 

(For office use only Sep~rat1oh issues/A?) 

CLAIMANT RIGRTS 

We need. information to malts R diGIcision apout y01U" ~nemploY1nent 
benefits. 
We will use' :t:hj s 'il'il'"ol"ma'tion' to deteiinine if yoh are' e"liqible' for" 
-belle£its. If yO'1.l h .... ve been as~ed to ).:espond in wJ,-.itir,.q, -mail OJ: 
fax your ~esponse to the address or fax number listed. Please 
illclude any evidence or docttments tba-t" IRRY help us make a. 
decision. ' 

1.fter l:eceivinq your responr;e, \'le -will contact you .i.e we need 
additl.onal information. 

Tell the truth 
1 f 'you make a fal se stateme~t or wi thbold itl.forlbatior. abo'l,lt YO'ur 
claim •. that .is .considered fraud .. It you. commit- fraud, .yel'u may be. 
denied benefits for f'",ture. weeks, .you may havo to pa~l back 
benefit.s you bave r~c~ived, and you Jnay have to pay a penfll"ty . 

. You have the r11,tht -eo an' .interview 
You have the riqht to an itlterview by telephone or. in per eon 
be£ora a. decision is made about your claim •. If you WI't1lt an 
intervieVl, call· the TeleCenter. You may hav~ any persoll, inal'l.tdinq 

·an·attor.ney, r.present y~u at the interview, You m~Y'p~es~nt 
. evidence, documents, -Or witnesses; cross-examine witnesse:!! Or . 
paz;ties present; and ask .for cop~e8 of all feCol:d$ 01' dOduments on 
the iSl3ue. ' 
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