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A. ARGUMENT

THE PROSECUTOR’S REPRESENTATIONS
BEFORE THE TRIAL COURT CLEARLY STATE
MR. SOLOMONA OFFERED TO STIPULATE TO HIS
PRIOR CONVICTION

In its response brief, the State alleges that Mr. Solomona never
offered to stipulate to the prior conviction to establish the necessary
element of unlawful possession of a firearm. Response Brief at 6 fn 3,
8 fn. 4. In fact, the record indicates the prosecutor’s representations to
the trial court clearly state that Mr. Solomona had offered to stipulate to
the prior conviction:

Certified court records. I have a certified copy of the
defendant’s 2000 conviction for assault in the second
degree. It’s a superior court, King County case, has all
the proper certification with that.

The State is going to be introducing that certified copy to
establish the element of unlawful possession of a firearm
in the first degree. It is a necessary element. And I've
provided notice to the defense we intend to do that.

Defense has asked whether or not I’ll agree to a
stipulation on that. I know the State does not have to.
I'm still considering whether or not I'm going to do that.
I don’t know if they’ll try to put a request in to the court,
but I have not made a decision whether I’'m willing to do
the stipulation to that or not at this time, but I do plan on

! The prosecutor’s footnote regarding Mr. Solomona’s argument in the opening
brief paragraph D(1)(b) is well-taken. The error was unfortunately not corrected during
the editing process. The prosecutor is correct that it should have been part of the second
argument.



introducing that conviction one way or another to
establish the element of unlawful possession of a firearm.

RP 30-31 (emphasis added).

Thus, contrary to the State’s assertion, the prosecutor’s own
offer of proof indicated that Mr. Solomona did offer to stipulate to the
prior conviction, but the offer was flatly rejected by the prosecutor.

The State also argues that it was required to prove That Mr.
Solomona “had been convicted if a particular felony or a class of
felony.” Response brief at 6 (emphasis added). But, as both Old Chief
v. United States, 519 U.S. 172, 174, 117 S.Ct. 644, 136 L.Ed.2d 574
(1997), and State v. Johnson, 90 Wn.App. 54, 62, 950 P.2d 981 (1998),
note, the defense can stipulate to the jury hearing only that the
defendant has been convicted of an unnamed “serious offense” as was
required here as opposed to the name of the specific crime. RCW
9.41.010, RCW 9.41.040(1). The prosecutor here was intent on
proving the precise offense of which Mr. Solomona had been
convicted, then repeatedly highlighted that fact to the jury.

The State’s refusal to stipulate to Mr. Solomona being convicted
of an unnamed serious offense was error, thus its admission requires

reversal of Mr. Solomona’s convictions.




B. CONCLUSION

For the reasons stated in this Reply Brief as well as the

previously filed Brief of Appellant, Mr. Solomona requests this Court

reverse his convictions and remand for a new trial.

DATED this 20" day of November 2012.

~—Respeetfully submitted,
— ~
THOMAS M.

UMMEROW (W3BA2+5+8)—
tom@washapp.org

Washington’ Appellate Project — 91052
Attorneys for Appellant
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