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A. SUPPLEMENTAL ASSIGNMENTS OF ERROR IN REPL yl 

1. The trial court erred by denying appellant's motion to 

suppress. CP 150-52. 

2. The trial court erred in entering Findings of Fact 7, 8, 9 and 

10. CP 151-52. 

3. The trial court erred in concluding appellant lacked "standing 

to contest the search of Helen Kluck's person." CP 152 (Conclusion of Law 

2). 

4. The trial court erred in concluding appellant lacked standing 

to contest the search of Kluck because she never possessed the cocaine found 

on Kluck, after holding there was sufficient evidence appellant possessed the 

cocaine found on Kluck to deny a pretrial motion to dismiss for a lack of 

evidence of possession. CP 152 (Conclusion of Law 2); CP 156-57 (Order 

Denying Knapstead [sic] Motion). 

5. The trial court erred in entering Conclusions of Law 3 and 4. 

CP 152. 

I In response to the issues raised in the Brief of Appellant, the respondent was permitted 
to supplement the trial record by filing an "Order Denying Knapstead [sic] Motion" and 
CrR 3.5 and CrR 3.6 written findings of fact and conclusions of law, all signed by the 
trial judge who actually heard the motions associated with these documents. Although 
the newly filed documents are almost identical to the ones they are meant to replace, in 
light of RAP lO.3(g), appellant provides supplemental assignments of error and 
supplemental issue statements pertaining to these newly filed documents. 
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Issues Pertaining to Supplemental Assignments of Error 

1. Are several of the findings of fact associated with the trial 

court's denial of appellant's motion to suppress invalid because they are not 

substantial evidence from the suppress motion hearing? 

2. Did the trial court err in concluding appellant lacked standing 

to challenge the search of Kluck when it was the drugs discovered on Kluck 

that were used to charge appellant with possession of cocaine? 

3. The trial court denied appellant's pretrial motion to dismiss, 

finding there was sufficient evidence appellant possessed the drugs found on 

Kluck. The court then held appellant lacked standing to challenge the search 

of Kluck because appellant never possessed the drugs found on Kluck. Was 

the trial court's lack-of-standing ruling erroneous in light of its previous 

ruling that there was sufficient evidence Appellant possessed drugs to 

proceed with the prosecution? 

B. ARGUMENTS IN REPLY 

1. THIS COURT SHOULD ACCEPT THE RESPONDENT'S 
CONCESSIONS OF ERROR. 

The respondent wisely concedes that findings of fact 7, 8, 9, and 

10 in the "Findings and Conclusion: Suppression Hearing" order were 

entered in error because they are not supported by substantial evidence 

from the suppression hearing. Brief of Respondent (BOR) at 7-13. As 
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such, this Court should disregard that portion of finding of fact 7 

indicating Kluck gave permission to search here purse before Deputy 

Taddonio took possession of it, and findings 8, 9 and 10 in their entirety. 

2. BY RULING RUSSELL LACKED STANDING TO 
CHALLENGE THE SEARCH OF KLUCK'S PURSE, 
THE TRIAL COURT DID NOT HAVE TO RULE ON 
WHETHER KLUCK GAVE CONSTITUTIONALL Y 
VALID CONSENT TO THE SEARCH, AND IT DID 
NOT DO SO. 

The respondent claims that even if the trial court erred in holding 

Russell lacked standing to challenge the search of Kluck, this Court should 

affirm because the trial court ruled alternatively, "the search of the purse 

was not unlawful because Kluck voluntarily consented to the search .... " 

BOR at 13 (emphasis added). This claim misrepresents the record. 

Although the trial court stated Kluck consented to the search, it never 

concluded the search "was not unlawful". Nor did it have to once it 

concluded Russell lacked standing. To the extent the trial court made such 

a ruling, it is dicta. See 1 RP 115-19 (trial court's oral ruling denying 

motion to suppress, in which it never holds the search of Kluck was "not 

unlawful"). 

The trial court denied Russell's motion to suppress based on lack of 

standing. CP 152 (Conclusion of Law 2); 1 RP 117. Because, as discussed 

in the opening brief, this ruling was in error, this Court should reverse 
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Russell's drug possession conviction, and remand so that the issue of 

whether the search of Kluck was unlawful can be properly litigated. 

C. CONCLUSION 

For the reasons stated here and in the Brief of Appellant, this Court 

should reverse Russell's drug conviction, and/or remand for resentencing. 

DATED this ~ay of March 2013. 

Respectfully submitted, 

,/ 
r'~ 

NIELSlt'N, BROMAN & KOCH, PLLC 
;' 

CH~'IS'fOl'H~. GIBSON. 
WSBA No. 25097 
Office ID No. 91051 

Attorneys for Appellant 
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