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ASSIGNMENTS OF ERROR

Appellants Overlake Hospital Medical Center and Puget Sound

Physicians, PLLC, assign the following errors:

8

10.

11.

The trial court erred by denying PSP’s motion to bar rebuttal
testimony by Dr. John D. Loeser. RP (12/9/11) 76:24-78:24; CP
853.

The trial court erred by denying PSP’s renewed motion to bar
rebuttal testimony by Dr. Loeser. RP (12/21/11) 675:3-4.

The trial court erred by denying PSP’s motion to bar rebuttal
testimony by Dr. Loeser on standard of care. RP (1/3/12) 1567:16-
1570:6.

The trial court erred by denying surrebuttal testimony. RP (1/3/12)
1569:6-12.

The trial court erred by excluding autopsy photos for being
produced after close of discovery. See RP (12/19/11) 13:23-25.

The trial court erred by denying PSP’s motion for reconsideration
of the autopsy photo ruling. See RP (12/20/11) 282:22-286:12.

The trial court erred by excluding autopsy photos for not being
listed as exhibits by a local rule deadline. See RP (12/20/11)
282:22-286:12.

The trial court erred by excluding the autopsy photos under ER
403. See RP (12/20/11) 282:22-286:12.

The trial court erred by denying PSP’s second motion for
reconsideration of the autopsy photo ruling. See RP (12/27/11)
982:4-10.

The trial court erred by excluding the autopsy photos for a
violation of the initial exclusion ruling. See RP (12/27/11) 982:4-
987:22.

The trial court erred by denying the Defendants’ motion for new
trial. See CP 1354-69 (App. A).

' Assuming they have any obligation relating to findings of fact under RAP 10.4(c)
pertaining to this order and the order supplementing it, Defendants are attaching copies of
these orders and yellow highlighting the language to which error is assigned.

APPELLANT’S OPENING BRIEF - 1
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12,

L

The trial court erred by denying Defendants’ supplemental motion
for new trial. See CP 1739-40 (order) (App. B).

STATEMENT OF ISSUES

The following issues pertain to the assignments of error:

Exclusion of Autopsy Photo Evidence.

Does a trial court err in excluding autopsy photos, and related
expert testimony, in a medical malpractice trial, when: (1) the
photos and testimony were material to the jury’s resolution of the
issues of standard of care and causation; and (2) none of the stated
reasons for excluding the evidence can be sustained as a matter of
law or fact (sanction for late production in discovery;
noncompliance with a local rule deadline; inadmissible under ER
403; sanction for violating the court’s initial exclusion ruling)?
(Assignments of Error Nos. 5 through 12.)

Rebuttal and Surrebuttal Testimony.

. Does a trial court err in allowing a plaintiff to present the
testimony of an expert in rebuttal, when that expert’s testimony:
(1) is either cumulative of testimony presented in the plaintiff’s
case-in-chief, or offers new opinions that constitute substantial
evidence supporting issues for which the plaintiff had the burden
of proving in its case-in-chief; and in either case (2) the defendant
presented no expert testimony that was inconsistent with, or a
deviation from, testimony previously known to the plaintiff?
(Assignments of Error Nos. 1 through 3.)

. Does a trial court also err in refusing to allow a defendant
to present testimony in surrebuttal, when the plaintiff has been
allowed to present new evidence on material issues in rebuttal?
(Assignment of Error No. 4.)

INTRODUCTION AND SUMMARY OF ARGUMENT

Linda Skinner died of a bacterial infection. Her Estate sued

Overlake Hospital and Puget Sound Physicians, the practice group whose

doctors staff Overlake’s emergency room. The Estate alleged Dr. Laurie

APPELLANT’S OPENING BRIEF - 2
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Anderton, a board-certified emergency room physician, breached the
standard of care and caused Ms. Skinner’s death

According to the Estate, bacteria got into the “meningeal” lining of
Ms. Skinner’s brain, triggering life-threatening but treatable bacterial
meningitis. On January 26, 2010, Ms. Skinner was taken to the Overlake
emergency room where her symptomology, elevated white blood cell
count, and an MRI all pointed to bacterial meningitis. But instead of
ordering a lumbar puncture that would have confirmed meningitis and
initiating antibiotics treatment that would have saved her life, Dr.
Anderton sent Ms. Skinner home with pain medicine for a neck strain, and
she died the next day.

The Defendants focused on surgery Ms. Skinner had in 2006 to
remove an acoustic neuroma (a fibrous noncancerous tumor) in her right
inner ear. A follow-up procedure to stop fluid leakage sealed off the
surgical site, producing an enclosed space immediately adjacent to her
brain. According to the Defendants, sometime before January 26, 2010,
bacteria got into this space; an infection set in, and pus and bacteria
accumulated to form an abscess. Sometime between 9 and 10 a.m. on
January 26, after Ms. Skinner had been admitted to the Overlake
emergency room, the abscess ruptured into her brain and triggered an

infection that no course of treatment could have arrested. The rupture also

APPELLANT’S OPENING BRIEF - 3
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eased pressure that had caused pain to radiate into Ms. Skinner’s head,
causing such an improvement in her condition that Dr. Anderton could
reasonably conclude Ms. Skinner did not have bacterial meningitis.

A King County jury returned a divided verdict for the Estate (11-1
on standard of care; 10-2 on causation), and awarded $3,000,000 in
damages. This closely contested case must be retried, for two reasons.

First, the trial court erred when it excluded autopsy photos, and
expert testimony based on those photos.

The autopsy pathologist reported finding pus at the acoustic
neuroma surgical site, and autopsy photos showed pus at the site. PSP
(but not the Estate) requested the photos in discovery. Overlake did not
immediately produce them but as discovery unfolded the photos become
irrelevant, because the parties’ experts agreed that pus as well as bacteria
had broken into Ms. Skinner’s brain from the surgical site. Then, one
week after the King County Superior Court Civil Local Rule 4 deadline
for final disclosure of trial exhibits had passed, and 14 days before the
start of trial, the Estate changed its theory of the case. After disclosing
new opinions from expert witness Dr. John Loeser questioning whether
pus as well as bacteria had been present at the surgical site, the Estate
withdrew expert witness Dr. Richard Cummins who had testified a rupture

of pus and bacteria from that site was the source of Ms. Skinner’s
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infection. PSP contacted Overlake about the photos, Overlake produced
them to PSP and the Estate, and PSP notified the Estate that PSP intended
to use them (e.g., when cross-examining the Estate’s experts). The Estate
moved to strike, and the trial court granted the motion. Ultimately the
court gave four reasons for excluding the photos and any expert testimony
based on them, none of which can sustain the court’s ruling:

(1) The court initially struck the photos as a sanction for being
produced after discovery closed. But the court failed to balance on the
record the factors set forth by the Supreme Court in Burnet v. Spokane
Ambulance, 131 Wn.2d 484, 933 P.2d 1036 (1997), and failed to make the
findings required by Burnet before such a sanction may be imposed. The
court never addressed those factors until it denied the Defendants’ post-
judgment motion for new trial. Such balancing in hindsight may not
substitute for the on-the-record balancing that must take place when the
court is first called upon to impose the sanction of exclusion. Moreover,
the court’s belated balancing fails on the merits. Under Burnet, the
threshold requirement for excluding evidence is a willful discovery
violation. The trial court equated willfulness with lack of good cause,
impermissibly watering down the willfulness requirement. Moreover, the
court’s willfulness finding fails on its own terms. The autopsy photos

only became relevant after the Estate’s eleventh-hour change in its theory
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of the case, to which PSP promptly responded by asking Overlake to
produce the photos pursuant to PSP’s discovery request, and to which
Overlake promptly responded by producing the photos to PSP and the
Estate. Such conduct cannot be called a “willful” discovery violation by
any legally reasonable definition of the term.

2) The court next struck the photos because they were not
listed as trial exhibits in compliance with a deadline established by King
County Local Civil Rule 4. King County Local Civil Rule 4 effectively
replaces the Burnet requirement of an affirmative showing by the objecting
party of a willful discovery violation, with a presumption of exclusion
unless the proffering party proves “good cause” for relief from that
presumption. Local rules may not trump the Civil Rules, and Burnet’s
requirements are Civil Rule requirements. Moreover, the Defendants
satisfied the rule’s good cause standard, because there was no reason to
designate the photos as exhibits until the Estate changed its theory of the
case, and that happened affer the deadline.

3) The court also excluded the photos on grounds of
“gruesomeness” under ER 403. Photographic evidence, however, may not
be excluded just because it is “gruesome.” Instead, a trial court must
balance the relevance of the evidence against the potential to inflame the

jury against the party objecting to the evidence, and may exclude only if
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the evidence’s probative value is substantially outweighed by its
inflammatory impact. Here, the photos were highly probative and any
inflammatory effect could have been fully avoided by limiting which
photos the jury saw. Moreover, as only the Defendants risked a jury
backlash for introducing “shocking” photos, the Estate had no standing to
object on gruesomeness grounds.

(4) Finally, the court struck the photos as a sanction for a
supposed violation of the court’s initial exclusion ruling. The court got its
facts wrong. The court’s notes reflected that PSP’s trial counsel had
questioned Estate expert Dr. David Talan about “the” autopsy photos; the
court stated it would have been a different matter had counsel only asked
about autopsy photos in general. But as the transcript shows, defense
counsel only asked about autopsy photos in general. Moreover, excluding
relevant evidence for a violation of a ruling that should never have been
made in the first place is an indefensibly disproportionate sanction.

The Defendants’ expert, Dr. Francis Riedo, would have testified
that the autopsy photos confirmed that an abscess located at the acoustic
neuroma surgical site erupted a mass of pus and bacteria into Ms.
Skinner’s brain, unleashing an infection that no course of treatment could
have arrested while also causing an improvement in symptomology from

which a reasonably prudent physician could have ruled out bacterial
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meningitis. ~ While the Estate would have disputed Dr. Riedo’s
interpretation of the photos, it was for the jury to resolve that conflict.
Because the trial court denied the jury that chance, there must be a new
trial on standard of care and causation.

Second, the trial court erred by allowing the Estate’s expert Dr.
Loeser to testify in rebuttal instead of during the Estate’s case-in-chief,
and in denying the Defendants any surrebuttal to Loeser’s testimony.

The trial court allowed the Estate to call Dr. Loeser in rebuttal
because the trial court believed a plaintiff is entitled to “the last word™”; a
trial, however, is not a debate, and a plaintiff in a civil damages action is
not entitled to the last word. The court allowed Dr. Loeser to testify in
rebuttal on standard of care and causation, while refusing the Defendants
any surrebuttal. On standard of care, Dr. Loeser echoed what Drs. Siegel
and Talan said during the Estate’s case-in-chief -- a powerful reinforcing
echo, of which the Estate made much in closing argument. The trial court
later acknowledged that Dr. Loeser’s standard of care testimony was
substantially cumulative of the Estate’s case-in-chief, but failed to
recognize it therefore should have granted a new trial on standard of care
because it had allowed the Estate an unfair advantage that it fully
exploited in closing argument. On causation, Dr. Loeser offered several

new opinions to which the Defendants were denied the chance to respond
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by surrebuttal. The reasonable probability that this tipped the scales, on an
issue on which the jury divided 10-2, is undeniable. The court’s rebuttal
and surrebuttal errors thus also mandate a new trial on standard of care
and causation.

IL. STATEMENT OF THE CASE
A. The Parties.

Ms. Linda Skinner was 64 when she died while undergoing
treatment for a bacterial meningitis infection. Her estate (through her son
Jeffrey Bede, its Personal Representative) brought a medical malpractice
action against Overlake Hospital and Puget Sound Physicians, whose
emergency care specialists staff Overlake’s emergency room. The Estate
alleged that Dr. Laurie Anderton, a PSP member board certified in
emergency medicine, breached the standard of care while treating Ms.
Skinner, and that this breach caused her death. The Estate sought damages
for Ms. Skinner’s death, and for her three adult children (Jeffrey,
Samantha, and Christopher).

B. The Contending Cases.

After hearing the contending cases summarized below, the jury
deliberated for four days and then returned a divided verdict in the Estate’s
favor on standard of care (11-1) and causation (10-2). CP 1034 (verdict

form at 1); RP (1/11/12) 2028:8-2034:11 (responses by individual jurors),
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2041:22-2043-6 (clarification as to vote of Juror “Firage™ on causation).

1. The Estate’s Case.

On January 22, 2010, during a plane flight to Seattle, changing air
pressure induced a “barotrauma,” squeezing bacteria-containing fluid into
Ms. Skinner’s brain from an immediately adjacent cavity. RP (12/22/11)
761:20-762:6 (Dr. Talan). The cavity was left over from surgeries Ms.
Skinner underwent in 2006 for the removal of an acoustic neuroma (a
fibrous noncancerous tumor) located in her right inner ear. Id. 762:7-16,
756:19-766:3 (Dr. Talan). The penetration of Ms. Skinner’s brain did not
involve a catastrophic rupture akin to the bursting of an abscess. RP
(1/3/12) 1668:20-1672:16 (Dr. Loeser); see also RP 12/22/11) 797:7-
800:1 (Dr. Talan). Nor did the bacteria-containing fluid also contain pus.
RP (12/22/11) 811:12-812:8, 820:9-821:6 (Dr. Talan) (fluid and bacteria,
but not “true pus,” present in the surgical site); RP 1/3/12) 1709:18-25
(Dr. Loeser) (bacteria, not “purulent fluid,” leaked from the site).

The bacterial intrusion set in motion a classic case of bacterial
meningitis. Bacterial meningitis is an infection of the “meninges,” a
system of membranes that cover the brain and spinal cord. RP (12/21/11)

519:22-520:2 (Dr. Siegel). When bacteria penetrate the meninges, the

% The court reporter spelled Juror Phayaraj’s name phonetically. See CP 1234-36 (Dec.
of Juror K. Phayaraj). (The Defendants are not assigning error to the trial court’s ruling
striking a declaration from Juror Phayaraj, see CP 1363-64 (order at 10-11) (striking
dec.), given the Supreme Court’s recent decision in Anfinson v. FedEx Ground Package
System, Inc.,  Wn.2d 281 P.3d 289 (2012).
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body responds by sending white blood cells to attack the bacteria,
inflaming the meninges; unchecked, the ensuing swelling eventually
causes death. Id 520:5-6, 546:5-11 (Dr. Siegel). A “classic” “triad” of
symptoms is traditionally associated with bacterial meningitis: (1) fever;
(2) “nuchal rigidity”3; and (3) altered mental status, to which some add
headache. Id. 524:3-20 (Dr. Siegel). The triad is seen in 44 percent of
bacterial meningitis patients; two of the four symptoms are seen in 95
percent of patients. /d. 524:11-20 (Dr. Siegf:l).4

Ms. Skinner was brought to the Overlake emergency room the
afternoon of January 25, complaining of fever, headache, and neck pain.
See Def. Ex. 101 (p. 3, “NOTES”).” She was diagnosed with an

“influenza-like illness”® and a “cervical” strain (attributed to her having

* The parties disputed what qualifies as nuchal rigidity. Estate expert Dr. Martin Siegel
defined it as “pain in the neck.” See RP (12/21/11) 631:13-14 (Siegel). Estate expert Dr.
David Talan testified to a “continuum” that “progresses” from neck “pain” to an inability
to put the chin to the chest. See RP (12/22/11) 785:19-25 (Talan). Defendants’ expert
Dr. Ronald Dobson defined nuchal rigidity as a “specific type of neck stiffness”
involving the inability of the patient to move the neck “forward and back because that
stretches the meninges” (RP (12/28/11) 1288:12-1289:1) and the irritation of the
meninges produces “such an intense reflex spasm in the muscles that you can’t move the
head.” Id 1299:2-4 (Dobson) (emphasis added).

* Defendants’ expert Dr. Dobson testified that the triad is present in 58 percent of cases of
pneumococcal bacterial meningitis (the kind Ms. Skinner had). RP (12/28/11) 1368:13-
25 (Dobson) (describing findings in the New England Journal of Medicine); see RP
(12/21/11) 603:15-22 (Dr. Siegel) (Ms. Skinner had pneumococcal meningitis).

5 The Defendants introduced into evidence the “charts” (i.e., the medical records) of Ms.
Skinner’s three visits to the Overlake emergency room (January 25, January 26 a.m., and
January 26 p.m.) as three separate exhibits (Defendants’ Exs. 101, 102, and 103). Each is
sequentially paginated (e.g., “DEF 101-00001"), and the Defendants will cite to this
pagination (e.g., “p. 2” for DEF. Ex. 101 mean “DEF 101-00002").

% The diagnosis “influenza-like illness” was made in response to a Center for Disease
Control directive regarding diagnosis where a sample swab for Influenza A or B came
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lifted some heavy object during her travel to Seattle). Id (pp. 5-6,
“DIAGNOSIS™). She was given prescriptions for medicines to treat the
flu-like symptoms and the neck strain. /d. (pp. 6-7, “PRESCRIPTION").
Ms. Skinner’s condition deteriorated overnight, and she was
brought back to Overlake early the morning of January 26. See Def. Ex.
102 (p. 2, noting “triage™ arrival time of 7:14 a.m.). Ms. Skinner was
vomiting. RP (12/21/11) 652:8-14 (Nurse Larkin). She complained of
neck pain and a headache. Def. Ex. 102 (p. 2, “TRIAGE NOTES”). She
described her pain as level 10 on the 1-10 pain scale, “the worst pain [she
had] ever felt[.]” RP (12/21/11) 652:23-653:15 (Nurse Larkin); see Def.
Ex. 102 (p. 2, “VITAL SIGNS,” “Pain 10”). She reported she could not
touch her chin to her chest. Def. Ex. 102 (p. 15, “NOTES”). The
recording nurse testified she asked Ms. Skinner whether she could touch
her chin to her chest because of concern about bacterial meningitis, given
Ms. Skinner’s complaint about headache and neck pain. RP (12/27/11)

1099:14-22 (Nurse Cella).”

back negative, as was the case with Ms. Skinner. See Def. Ex. 101 (p. 6, “ED COURSE”
entry); RP (12/29/11) 1527:6-18 (Dr. Trione).

7 Ms. Skinner also complained of fever and chills. See RP (12/20/11) 456:22-457:10 (C.
Bede). The Estate implicitly admitted that Ms. Skinner’s recorded temperatures never
qualified as a fever. See RP (12/21/11) 579:19-22 (Estate expert Dr. Siegel) (admitting
that a temperature greater than 100 degrees (Fahrenheit) is required to qualify as a fever),
580:22-581:4 (admitting Ms. Skinner had no documented fever). The Estate suggested
this was due on January 26 to Ms. Skinner having her temperature recorded only soon
after her arrival, implying her temperature would have qualified as a fever had it been
measured later during her stay. See RP (12/21/11) 613:13-615:2 (Dr. Siegel, during re-
direct).
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The standard of care for an emergency medical physician required
that Dr. Anderton include bacterial meningitis in her “differential
diagnosis.” “Differential diagnosis” is the process by which doctors
identify potential conditions based on history and symptomology, then
work through those potential diagnoses to arrive at the most probable
condition and initiate treatment to address that condition. RP (12/21/11)
RP 515:3-516:10 (Dr. Siegel). The differential diagnosis process is used
to protect patients from harm, RP (12/21/11) 518:12-521:8 (Dr. Siegel);
RP (12/22/11) 791:8-14 (Dr. Talan), and emergency room doctors must
take extra care once a potentially fatal disease has been included in their
differential diagnosis because of the potential consequences for a patient
who is not admitted and later turns out to have had such a condition. RP
(12/22/11) RP 751:25-752:13, 754:8-15 (Dr. Talan); see also RP
(12/21/11) 519:6-14 (Dr. Siegel). That Ms. Skinner was back in the ER
and her condition had not improved, that she was reporting neck strain and
headache and severe pain (10 out of 10), and that she could not touch her
chin to her neck, required Dr. Anderton to include bacterial meningitis in
her differential diagnosis. See RP (12/22/11) 771:4-774:23 (Dr. Talan).

When Ms. Skinner’s white blood cell count then came back at
19,200 (and with a “left shift” of “neutrophils” of 17,000), the standard of

care required that bacterial meningitis be excluded by doing a lumbar
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puncture. Id. 777:18-780:6 (Dr. Talan); see also RP (12/21/11) 532:15-
534:3 (Dr. Siegel). Dr. Anderton did not order a lumbar puncture, but did
order an MRI. The MRI results came back reporting “meningeal
enhancement” and recommending a lumbar puncture; the standard of care
now required a lumbar puncture be done, without further delay. Id. 780:7-
21 (Dr. Talan). Dr. Anderton instead ruled out bacterial meningitis,
diagnosed Ms. Skinner as suffering from a muscle spasm, and sent her
home with prescriptions for pain and to prevent a recurrence of vomiting.
These actions violated the standard of care, under which antibiotic
treatment for meningitis should have begun no later than noon. RP
(12/22/11) 787:5-14 (Dr. Talan). Had the standard of care been followed,
more likely than not Ms. Skinner would have survived the infection and
without major complications. RP (12/22/11) 792:11-22, 797:4-797:5 (Dr.
Talan); see also RP (12/21/11) 548:19-549:16 (Dr. Siegel).®

2. The Defendants’ Case.

During the 2006 acoustic neuroma surgery some bone structure
was removed, leaving a cavity. RP (12/29/11) 1422:20-1423:1 (Dr.
Riedo); RP (Vol. 12) 2100:23-2104:7 (Dr. Wohns). Spinal fluid began

leaking from the brain into that cavity, eventually coming out Ms.

¥ This would have been so even if Ms. Skinner had developed a collateral infection of the
ventricular spaces in the brain, as such infections are commonly associated with bacterial
meningitis and survivable if treatment for the meningitis itself is timely initiated. RP
(12/22/11) RP 802:6-803:17 (Dr. Talan); see also RP (12/21/11) 559:4-16 (Dr. Siegel).

APPELLANT’S OPENING BRIEF - 14

PUGO10 0002 ni225717bw



Skinner’s nose. RP (Vol. 12) 2104:9-2105:15 (Dr. Wohns). A second
surgery closed off the site from the sinuses and the outer ear, while
reinforcing the barrier between the brain and the site with packing
material. Id 2106:16-2108:7 (Dr. Wohns). This turned the surgical site
into an enclosed space, immediately adjacent to Ms. Skinner’s brain.
Sometime before January 26, 2010, bacteria got into this space, and an
infection developed. Pus and bacteria accumulated and eventually filled
the space, producing an abscess’ adjacent to -- but not in -- the brain. RP
(12/29/11) 1421:22-1422-14 (Dr. Riedo)."” Ms. Skinner did not directly
feel the abscess, because the acoustic neuroma surgeries had cut the nerve
endings to the site. RP (12/29/11) 1503:9-1504:1 (Dr. Riedo); see RP
(Vol. X1I) 2154:3-17 (Dr. Thompson).

Ms. Skinner had a history of muscle spasms in the event of neck
strain, and during her flight to Seattle she strained her neck handling
luggage. RP (12/29/11) 1539:7-19 (Dr. Trione); see Def. Ex. 101 (p. 6,
“ED COURSE,” reference to “heavy lifting of luggage” possible cause of
“neck muscle soreness”). Ms. Skinner was already suffering from a flu-

like illness (fever, body aches), and by January 25 her condition was such

? The parties disputed whether an abscess had formed at the acoustic neuroma surgical
site; the Defendants referred to it as both an abscess and an “abscess-like formation.”

' Dr. Riedo noted that the Overlake autopsy report stated that a “collection of pus”
obscured the view of the site. RP (12/29/11) 1471:13-1472:20 (Dr. Riedo); see Def. Ex.
104 (autopsy report, p. 4, “Calvarium and Brain” description, stating that the site is
“obscured by a collection of pus” (emphasis added), and also stating that a section of
“purulent matter” was obtained from the inner ear) (App. C-1).
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that her son Christopher took her to Overlake’s emergency room, where
she was examined by Dr. Marcus Trione -- also a member of the PSP
practice group and board certified in emergency medicine. RP (12/27/11)
1059:17-20 (Dr. Trione); RP (12/29/11) 1540:3-6 (Dr. Trione).

Ms. Skinner had none of the “classic triad” of symptoms for
bacterial meningitis, and in Dr. Trione’s judgment the symptoms she did
have indicated something besides meningitis. RP (12/27/11) 1065:11-
1066:13 (Dr. Trione). Ms. Skinner complained about a fever, but her
temperature showed she did not have one. See Def. Ex. 101 (p. 3,
“VITAL SIGNS,” temperature of 37.5 degrees Celsius); RP (12/29/11)
1495:18-19 (Dr. Riedo) (fever is defined as a temperature of at least 38
degrees Celsius). Dr. Trione took Ms. Skinner’s medical history, and
learned of her difficulties with neck strain and muscle spasms. RP
(12/29/11) 1539:7-19 (Dr. Trione). Dr. Trione diagnosed Ms. Skinner as
suffering from an influenza-like illness and a cervical strain (likely caused
by lifting some heavy object during her trip to Seattle). Def. Ex. 101 (pp.
5-6, “DIAGNOSIS™). Dr. Trione prescribed medicines to treat the flu-like
symptoms and neck strain. /d. H

Although Ms. Skinner could not feel the abscess directly, fluid

containing bacteria was leaking from the abscess site, RP (12/29/11)

" The Estate asked Dr. David Talan to evaluate whether Dr. Trione had breached the
standard of care, and Dr. Talan concluded that Dr. Trione had not breached the standard
of care. RP (12/22/11) 757:15-22 (Dr. Talan).

APPELLANT’S OPENING BRIEF - 16

PUGO010 0002 ni225717bw



1489:15-22, 1491:6-13 (Dr. Riedo), and the ensuing inflammatory
response caused pain bilaterally across her neck /d. 1433:4-9, 1452:8-19,
1490:4-16, 1510:12-1511:3 (Dr. Riedo). Moreover, this inflammatory
response immediately adjacent to the brain triggered an inflammation of
the meninges themselves, aggravating Ms. Skinner’s headache. Id.
1490:13-14 (Dr. Riedo). Christopher Bede took his mother back to
Overlake, where she was admitted shortly after 7:00 a.m. on January 26.
Ms. Skinner was vomiting, but lucid. See Def. Ex. 102 (p. 2, “TRIAGE
NOTES”). She reported feeling feverish, but her temperature was found
to be 36.5 Celsius, lower than the day before. Id (p. 2, “VITAL
SIGNS”).12 Ms. Skinner reported pain in her neck, radiating up into her
head. d. (p.15, “NOTES”). She described her pain as a “10.” Id (p. 2,
“VITAL SIGNS,” “Pain 10”). The admitting nurse recorded that Ms.
Skinner could not touch her chin to her chest. /d. (p. 15, “NOTES”).

Dr. Anderton would see Ms. Skinner several times that morning,
the first shortly before 8:00. RP (1/3/12) 1600:20-23 (Dr. Anderton); Def.
Ex. 102 (p. 2, “HPI DOCUMENTATION,” “07:44 LMA”). Dr. Anderton
had Ms. Skinner hooked up to an IV and treated with fluids for
dehydration. See RP (1/3/12) 1600:24-1602:10 (Dr. Anderton). Dr.

Anderton prescribed Dilaudid for Ms. Skinner’s pain, authorizing up to

'2 When her temperature was taken thirty minutes later, it had fallen by another two-
tenths of a degree. Def. Ex. 102 (p. 4, VITAL SIGNS,” 7.43. am..).
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three doses of up to 1 milligram each. /d 1621:9-18 (Dr. Anderton); Def.
Ex. 102 (pp. 16-17, “Dilaudid” order).”” Ms. Skinner took half a
milligram at 8:28, and another half a milligram 20 minutes later. Def. Ex.
102 (p. 17, including “Follow-up” entries). Her pain decreased from a 10
to a 9, then to a 6, and she declined a third dose at 9:44. Id.'* When Dr.
Anderton next saw Ms. Skinner, her nausea was gone and the pain had
stopped radiating up into her head, although her neck was still “stiff”” and
the pain there felt “more severe than her usual neck strains.” RP (1/3/12)
1602:19-1603:16 (Dr. Anderton); Def. Ex. 102 (p. 15, “NOTES”).

Dr. Anderton included bacterial meningitis in her differential
diagnosis, due to Ms. Skinner’s reported inability to touch her chin to her
neck. RP (12/27/11) 1001:16-1002:1 (Dr. Anderton). Although Dr.
Anderton’s ensuing physical exam had ruled out actual nuchal rigidity, id.
1008:20-25, 1039:18-1043:21 (Dr. Anderton), Dr. Anderton remained
concerned about some kind of infection affecting the neck, in part because

Ms. Skinner’s white blood cell count had come back at 19,200."”° RP

" The parties disputed the import of the Dilaudid that Ms. Skinner took. The Estate
characterized Dilaudid as a “potent,” “powerful” pain medicine, suggesting the amount
Ms. Skinner took could have masked what was in fact a deteriorating condition due to
bacterial meningitis. See RP (12/21/11) 540:13-541:7 (Dr. Siegel). The Defendants
contended that the amount Ms. Skinner took was a “fairly low™ dose that could not
explain the degree of Ms. Skinner’s improvement later that morning. See RP (12/29/11)
1433:19-1434:5 (Dr. Riedo).

' Ms. Skinner received no further pain medication for the balance of her stay. RP
(1/3/12) 1624:4-8 (Dr. Anderton).

' The parties disputed the significance of the white blood cell count. As stated, the
Estate contended that Dr. Anderton should have ordered a lumbar puncture upon
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(12/27/11) 1005:6-1006:12; RP (1/3/12) 1626:3-1627:3 (Dr. Anderton).
Dr. Anderton ordered an MRI, hoping to rule an epidural abscess, a
potentially life-threatening condition that by then was her principal
concern. RP (1/3/12) 1626:3-1627:3 (Dr. Anderton); RP (12/22/11)
935:16-936:3 (Dr. Zobel); see RP (12/27/11) 1047:2-5 (Dr. Anderton)
(“Epidural abscesses are quite likely to be fatal”).

The MRI did rule out an epidural abscess. Estate’s Ex. 3 (report,
p. 2). The MRI report stated that meningeal enhancement consistent with
bacterial meningitis had been observed and recommended a lumbar
puncture, while also stating that the result could be due to a prior lumbar
puncture. Id. Dr. Anderton discussed the results with Ms. Skinner, and
learned she had undergone a lumbar puncture. RP (1/3/12) 1604:8-
1605:18 (Dr. Anderton); Def. Ex. 102 (p. 6, “ED COURSE”) (“note by the
radiologist of an abnormality that could be produced by meningitis or
prior LP ... [Patient] reports she had had a prior LP”).

Ms. Skinner demonstrated she could touch her chin to her neck and
stated she now believed her continuing pain was nothing more than one of
her neck strains. RP (1/3/12) RP 1606:5-15 (Dr. Anderton). The white
blood cell count remained unexplained, but was as consistent with muscle

spasm as with a bacterial infection, and by now Ms. Skinner was “without

receiving the white blood cell count test results. The Defendants took issue with this
assertion, explaining how a count of 19,000 often is of little use as an indicator for course
of treatment. See RP (12/28/11) 1302:14-1304:8, 1315:1-1316:4 (Dr. Dobson).
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any suggestion of meningitis.” Def. Ex. 102 (p. 6, “ED COURSE”). Dr.
Anderton therefore determined that a lumbar puncture was not necessary,
and that Ms. Skinner need not be placed on antibiotics. RP (12/27/11)
1020:1-21, 1034:8-19 (Dr. Anderton); Def. Ex. 102 (p. 6, “ED
COURSE)."®  Ms. Skinner was discharged with prescriptions for
medication to ease her residual pain and avoid a recurrence of vomiting.
Id. (p. 7, “PRESCRIPTION™)."

Unbeknownst to anyone, between 9 and 10 a.m. the abscess in the
acoustic neuroma surgical site ruptured into Ms. Skinner’s brain. RP
(12/29/11) 1427:18-1429:4 (Dr. Riedo).'"® The abscess had reached the
critical stage, and the repair between the site and the brain proved the
weakest point. RP (12/29/11) 1423:11-1424:19 (Dr. Riedo). The effect
was similar to an abscess bursting inside the brain, producing “instant”
meningitis and setting in motion an untreatable and fatal infection process.

RP (12/29/11) 1435:19-1436:13, 1436:25-1437:18 (Dr. Riedo)."

'® Dr. Anderton also took into account the risks associated with a lumbar puncture and
associated antibiotic treatment. RP (1/3/12) 1635:6-1638:9 (Dr. Anderton); see also RP
(12/28/11) 1319:11-1320:15 (Dr. Dobson) (describing the risks associated with lumbar
punctures, which are “not benign procedures™).

'” Dr. Dobson, the Defendants’ standard of care expert, testified that Dr. Anderton’s
treatment of Ms. Skinner met the standard of care. RP (12/28/11) 1252:6-11, 1315:1-
1320:16, 1327:23-1331:1, 1361:20-1363:4, 1363:21-1364:4 (Dr. Dobson).

'® When the abscess ruptured it also decompressed, and Ms. Skinner experienced a
commensurate reduction in pain contributing to the appearance of an improved condition
fundamentally inconsistent with what is to be expected if someone is suffering from
bacterial meningitis. RP (12/29/11) 1428:1-6 (Dr. Riedo).

' Moreover, the course of the disease included “pyogenic ventriculitis,” an equally
untreatable and fatal infection of the brain’s ventricular spaces. RP (12/27/11) 1141:23-
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C. The Trial Court’s Rulings Giving Rise to This Appeal.

1. Exclusion of Autopsy Photos and Related Expert
Testimony.

As stated, photos were taken during the course of the autopsy
performed at Overlake.”” Initial discovery requests from PSP and the
Estate requested medical records, but did not specifically request autopsy
photos. CP 1955 (PSP RFP No. 1 to Overlake); CP 1969 (Estate’s RFP
No. 9). When Overlake produced records but not photos, PSP -- but not
the Estate -- served supplemental requests expressly requesting the photos.
CP 2010 (PSP’s RFP No. 2).*!

Overlake did not immediately produce the phot@s.?'2 Subsequently,
expert witness discovery indicated the parties agreed that pus as well as

bacteria was located in the acoustic neuroma surgical site. Estate expert

1142:14, 1159:24-1160:9, 1161:14-22 (Dr. Maravilla); RP (Vol. XII) 2091:6-22 (Dr.
Wobhns).

* The version of the Autopsy Report initially marked as an exhibit included references to
the taking of photos, but the trial court later ordered those references redacted. See RP
(12/27/11) 987:18-22 (ruling). A copy of the report as redacted (Defendants’ substitute
Exhibit 104) and a copy of the report without redactions (CP 1217-1221) are attached as
App. C-1 and C-2, respectively.

?! Initially the Estate claimed no party had requested Overlake produce the photos until
just before trial. See CP 901 (Rosato Dec. 12/19/11 at 2, §6). Then the Estate claimed it
had “formally and informally” sought the photos’ production. See CP 1911 (Estate’s
Contempt Request at 1). But the Estate produced no discovery request or any other
evidence substantiating this claim; in fact the Estate -- unlike PSP -- never specifically
sought production of the photos. CP 2028 (Anderson Dec. at 2, §5). (The Estate later
withdrew its assertion that no party had requested the production of the photos until just
before trial, acknowledging that PSP had done so. See CP 968-74 (Supp. Rosato Dec.
12/27/11).)

2 PSP’s counsel’s records document that the requests were served on Overlake and the
Estate. CP 1382 (McIntyre Dec. 3/1/12 at 3, 99); CP 1642-44 (proof of service).
Overlake’s counsel could not later locate the requests in their files. CP 1736 (Anderson
Dec. at 2, 75).
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Dr. Richard Cummins (deposed October 6, 2011) testified that pus as well
as bacteria was present at that site, that this collection constituted an
abscess, and that this abscess ruptured into Ms. Skinner’s brain (while
insisting Ms. Skinner could have been saved from the resulting infection).
CP 1165-67 (Cummins Dep. at 36:1-37:10, 40:17-41:6), 1172 (Cummins
Dep. at 62:3-19). Estate expert Dr. David Talan (deposed October 24)
agreed the bacteria came from the surgical site, and agreed there “could”
have been pus as well as bacteria present in that site. CP 1194-95 (Talan
Dep. at 27:11-23, 29:13:32:4). Estate expert Dr. Martin Siegel (deposed
October 28) expressed no opinion as to whether pus as well as bacteria
was present in the surgical site, and abjured having any opinions as to how
bacteria got into Ms. Skinner’s brain. CP 875-76 (Siegel Dep. at 51:11-
54:8). Estate expert Dr. John Loeser (when first deposed on November
16) agreed the bacteria came from the surgical site and got into Ms.
Skinner’s brain when the surgical repair “ruptured or broke open,” but
expressed no opinion about whether pus as well as bacteria was present at
the site. CP 1134-35 (Loeser Dep. 11/16/11 at 72:24-73:12). The
Defendants’ expert Dr. Francis Riedo (deposed November 18) agreed with
Dr. Cummins that the bacteria came from the surgical site, that pus as well
as bacteria was present in that site, and that this collection of pus and

bacteria ruptured into Ms. Skinner’s brain (but disagreed that Ms. Skinner
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could have been saved from the resulting infection). CP 1108-11 (Riedo
Dep. at 20:3-15, 24:23-29:21).

Agreement that pus as well as bacteria was present in the surgical
site evaporated after the King County Local Civil Rule 4 deadline for
designating exhibits came and went on November 28. The Estate notified
the Defendants that Dr. Loeser had developed additional opinions after
reviewing Dr. Riedo’s deposition, and at a supplemental deposition (taken
on December 5) Dr. Loeser questioned whether pus as well as bacteria
was present in the surgical site, and disputed that there had been a
“catastrophic” rupture from that site into Ms. Skinner’s brain. CP 1147-48
(Loeser Dep. 12/5/11 123:12-126:24). Then on December 12 the Estate
withdrew Dr. Cummins. CP 2038 (MclIntyre Dec. at 3, 99); see CP 1824
(Joint Statement of Evidence, filed 12/13/11, at 2) (omitting Cummins
from the Estate’s expert witness list). PSP contacted Overlake about
PSP’s outstanding discovery request for the photos, and Overlake
produced the photos to PSP and the Estate. CP 2028 (Anderson Dec. at 2,
96); CP 2038-39 (Mclntyre Dec. at 3-4, §99-11). PSP then notified the
Estate that PSP planned to use the photos (e.g., during cross-examination
of the Estate’s experts). CP 2046-47 (e-mail exchange between counsel).

On the first day of trial (Monday, December 19), the Estate moved

to strike the photos.. RP (12/19/11) 11:5-12:13 (motion). The trial court
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granted the motion on the ground that the photos had been produced late;
the court did not address the Burnet factors. Id. 13:20-25 (ruling). PSP
moved for reconsideration, arguing the photos could not be stricken as a
discovery sanction because the requisite Burnet findings could not be
supported by the record. CP 857-81 (motion). The court denied that
motion the following morning, without hearing oral argument. Still not
addressing the Burnet factors, the court now ruled the photos were
excluded because they had not been listed as exhibits on the Defendants’
final exhibit list (as required by King County Local Civil Rule 4) and
because they were “gruesome” (a conclusion the court stated it had
reached after balancing probative value against potential “inflammatory”
effect, although the court also stated it had no basis for evaluating
probative value). RP (12/20/11) 282:22-286:12 (ruling).

Two days later (Thursday, December 22), PSP renewed its motion
for reconsideration. PSP submitted additional material from the discovery
record to show it had good cause for being granted relief from the Local
Rule 4 deadline. CP 953-59 (renewed motion).> PSP submitted a
declaration from Dr. Riedo showing the photos were probative and would
assist in the presentation of the Defendants’ case. CP 963-65 (Riedo

Dec.); see CP 959-61 (renewed motion at 7-9) (addressing materiality of

2 PSP also challenged whether the local rule could displace the Burner balancing
requirements. See RP (12/20/11) 289:6-14 (statement of counsel).
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photos). PSP also established that measures short of wholesale exclusion
could address concerns about inflammatory effect, and pointed out the
Estate had no standing to raise gruesomeness because only the Defendants
risked a jury backlash. CP 961 (renewed motion at 9).

That same day, during Dr. David Talan’s testimony, a juror asked
whether pus in the ventricles would “appear in an autopsy of the brain.”
RP (12/22/11) 909:25-910:1. PSP’s counsel, following up on Dr. Talan’s
answer, asked two questions about autopsy photos: (1) “Would photos
done at an autopsy assist you in determining [the answer to] that
question?” (Id. 910:18-19); and (2) “Did you look at any photos here?”
(Id. 910:21-22). Counsel made no reference to the fact that photos had
been obtained by the pathologist who autopsied Ms. Skinner, and no
reference to the fact of such photos had yet been made in the presence of
the jury. The Estate objected to the questions as violating the court’s
ruling excluding the photos. Id. 927:10-19. The trial court acknowledged
its ruling did not forbid reference to the fact that autopsy photos had been
taken, stated it had “assumed, as a matter of motion in limine 101" that
excluding the photos would foreclose referring to them, and reserved
ruling on the issue. Id. 928:4-19.

The following day (Friday, December 23), the Estate moved for

contempt and sanctions. See CP 1911-17 (motion for contempt). The
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Estate urged the court to re-ground the exclusion of the photos as a
sanction for what the Estate asserted was a violation of the intended scope
of the exclusion ruling, and also to strike Dr. Riedo as a witness. The trial
court ordered PSP to respond by Tuesday, December 27 (the next court
day after the Christmas holiday break); PSP submitted its answer on
Monday, December 26. See CP 1919-2047 (response with supporting
materials including declarations).

The matter was heard the morning of December 27. The trial court
stated that asking Dr. Talan about autopsy photos generally would not
have been objectionable. RP (12/27/11) 984:22-985:3. But because the
court’s notes showed that counsel had asked about “the” autopsy photos,
the court concluded that counsel’s questions were a deliberate effort to
evade the court’s exclusion order. Id. 985:4-986:1.>* The court ruled the
photos would remain excluded, now as a sanction for an attempted evasion
of the initial exclusion ruling. Id. 986:2-9. The court refused to exclude
Dr. Riedo but barred him from testifying about why he believed the photos
supported his opinions. Id. 986:15-17. The court indicated it no longer
considered relevant whether the discovery history showed PSP had good

cause for adding the photos as exhibits after the local rule deadline. See

* The court’s notes were wrong. PSP’s counsel asked Dr. Talan “would photos done at
an autopsy assist you in determining [the answer to] that question” -- exactly the kind of
question about autopsy photos in general that the court said was not objectionable. RP
(12/22/11) 910:18-23 (questions regarding autopsy photos, and responses by Dr. Talan).
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id. 975:1-5, 982:5-10, 986:10-14. The court again did not address the
Burnet factors, and also did not address PSP’s request for reconsideration
of the court’s exclusion of the photos under ER 403.

PSP renewed the Autopsy Photos issues in its motion for new trial
following the verdict and entry of judgment. See CP 1049, 1054-1060
(motion at 5, 10-16). The motion, joined by Overlake (CP 1039), was
supported in part by a supplemental declaration from Dr. Riedo. CP 1061-
72 (Supp. Riedo Dec.).”® Dr. Riedo took issue with Dr. Loeser’s trial
testimony suggestion that the autopsy report’s reference to “purulent”
matter could have been a description of surgical debris from the acoustic
neuroma repair, instead of pus. CP 1064 (Supp. Riedo Dec. at 4, {{10-
11). Dr. Riedo described how two photos in particular showed a mass of
pus in the immediate vicinity of the acoustic neuroma surgical site,
confirming that the author of the report (Dr. Veronica Thoroughgood) was
referring to pus when she used the term “purulent.” CP 1064-65 (Supp.
Riedo Dec. at 4-5, §f12-13); see CP 1071-72 (selected photos) (App. D).

The Estate responded with a declaration from Dr. Loeser stating

that what was seen on the photos was consistent with surgical debris, and

* Following the rulings on the Estate’s motion for contempt, PSP indicated it might file a
supplemental declaration of Dr. Riedo, after he had completed his testimony and further
detailing his opinions regarding the relevance of the autopsy photos. RP (12/27/11)
1191:23-1192:22 (counsel for PSP). The court understood that any such declaration
would be submitted solely to make a record for any appeal. /d 1192:23-1193:7
(colloquy). In the event, PSP filed that declaration in support of its motion for new trial.
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that no definitive determination could be made without conducting a
“histopathological analysis.” CP 1313 (Loeser Dec. at 2, §5). In reply,
PSP submitted a second supplemental declaration from Dr. Riedo and a
declaration from Dr. Richard Wohns; they disputed the need for a
histopathological analysis and took further issue with Dr. Loeser’s view
that Dr. Thoroughgood could have been describing surgical debris rather
than pus when she referred to “purulent” matter. CP 1337-40 (Wohns
Dec); CP 1342-43 (Second Supp. Riedo Dec.).

In its written order denying a new trial, the court restated the
reasons it had given during the trial for excluding the autopsy photos.26
The court then issued a supplemental order, stated it was doing so because
of a reference in a footnote in PSP’s motion to the Burnet factors, and to
document a Burnet analysis the court “believe[d] it had put ... on the
record. CP 1370-71 (supp. order at 1-2).27 The court analyzed the three
Burnet factors, and (1) found a willful violation of discovery obligations
(which the court equated to a lack of good cause for not having produced
the photos earlier); (2) concluded a lesser sanction would not have been

sufficient, and; (3) found the Estate would have been prejudiced if the

% The court also stated that admitting the photos would have made no difference to the
outcome because the photos only went to the question of whether pus as well as bacteria
was present in Ms. Skinner’s brain, and the parties’ experts (supposedly) were in
agreement that pus as well as bacteria got into Ms. Skinner’s brain from the former
surgical site. CP 1364-66 (order at 11-12). In fact, as shown, the parties’ experts
disagreed over whether pus as well as bacteria was present in the site.

*"In fact, as shown, no Burnet analysis was ever put on the record during the trial.
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photos had not been stricken. CP 1371-72 (supp. order at 2-3). PSP
renewed its motion for a new trial, CP 1376-79, which the court
summarily denied. CP 1739-40 (order).

2. Allowance of Rebuttal Testimony, and Denial of
Surrebuttal Testimony.

After Dr. Loeser’s second deposition on December 5, 2011, the
Estate notified the Defendants that it intended to call Dr. Loeser in
rebuttal; PSP moved in limine for an order restricting Dr. Loeser’s
testimony to the Estate’s case-in-chief, arguing Dr. Loeser could not be
withheld just so the Estate could have the “last word.” - CP 291-94
(motion); CP 770 (reply at 6) (the Estate may not hold Dr. Loeser back “to
simply have ‘the last word’”). The trial court denied PSP’s motion, ruling
that the Estate as the plaintiff was entitled to “the last word.” RP
(12/9/11) 72:10-11 (“they’re the plaintiff and ... they get the last word™).
During the Estate’s case-in-chief, Dr. Siegel offered generalized testimony
about survivability, saying nothing about whether pus as well as bacteria
was present in the acoustic neuroma surgical site, and expressly deferring
to Dr. Loeser on the source of the infection. RP (12/21/11) 555:21-556:16
(Dr. Siegel). Dr. Talan similarly offered nothing beyond generalized
testimony about survivability, except for the statement questioning
whether “true pus” was present in the acoustic neuroma surgical site. RP

(12/22/11) 821:3-6 (Dr. Talan). During the Defendants’ case-in-chief, the
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Estate notified the Defendants that it intended to call Dr. Loeser in rebuttal
to address standard of care as well as causation. The Defendants moved to
bar Dr. Loeser from testifying in rebuttal on standard of care, CP 978-981
(motion), and also asked permission to present surrebuttal should Dr.
Loeser offer new opinions on either standard of care or causation. CP
998-1001 (memorandum). The trial court ruled Dr. Loeser could testify
about standard of care as well as causation, and denied surrebuttal. RP
(1/3/12) 1568:10-1569:12 (ruling).”®

Dr. Loeser’s standard of care rebuttal substantially repeated the
testimony of Drs. Siegel and Talan: Ms. Skinner presented with several
symptoms of meningitis, and these made it mandatory that a lumbar
puncture be done and antibiotics be administered no later than noon. RP
(1/3/12) 1660:7-1661:9, 1664:3-1665:12, 1666:13-1667:15 (Dr. Loeser).
Dr. Loeser’s causation rebuttal went substantially beyond Drs. Siegel and
Talan. Dr. Loeser testified that Ms. Skinner did not have an abscess in the
old surgical site but rather an “empyema,” a space created during her
acoustic neuroma surgery in which she had developed a “low grade
infection.” Id 1670:13-19, 1671:19-22, 1707:14-1708:12 (Dr. Loeser).
Dr. Loeser also testified that the “purulent” material observed by the

pathologist could have been “the remnants of the fat graft, and the

 The Defendants were granted a standing objection to Dr. Loeser’s testimony. RP
(1/3/12) 1569:14-1570:8.
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collagen and Duragen, and things packed in there” during the 2006
acoustic neuroma surgeries, rather than pus. Id. 1671:3-13 (Dr. Loeser)

The Defendants renewed the rebuttal and surrebuttal issues in their
motion for new trial.* Dr. Riedo explained that the term “empyema” is
used by physicians to describe the space between the lungs and the chest
wall, not the kind of space created by Ms. Skinner’s prior surgeries. CP
1065-66 (Riedo Supp. Dec. at 5, §914-16). Dr. Riedo also explained that
abscesses can be surrounded by bone and other tissues, and that the
distinction Dr. Loeser was attempting to draw between an empyema and
an abscess was substantively meaningless. CP 1066 (Riedo Supp. Dec. at
6, §17). Dr. Riedo would also have rebutted the suggestion that the
“purulent” matter observed by the pathologist in the vicinity of the
acoustic neuroma surgical site could have been surgical debris, rather than
pus. CP 1064-65 (Riedo Supp. Dec. at 4-5, JJ10-13).

III. STANDARD OF REVIEW

Decisions regarding whether to exclude evidence, either as a
sanction or on substantive grounds, are reviewed for abuse of discretion.
Burnet, 131 Wn.2d at 494 (citation omitted) (sanction); State v. Lord, 117
Wn.2d 829, 871, 822 P.2d 177 (1991) (citations omitted) (autopsy photos).

Decisions regarding rebuttal and surrebuttal testimony are also reviewed

* During the trial the Defendants filed a summary offer of proof indicating their general
readiness to offer such evidence, and if necessary through the testimony of Dr. Richard
Wohns had Dr. Riedo proved unavailable. See CP 2048-50 (offer).
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for abuse of discretion. State v. White, 74 Wn.2d 386, 394-95, 444 P.2d
661 (1968). Discretion is abused if a decision is manifestly unreasonable,
or based upon untenable grounds or reasons. State ex rel. Carroll v.
Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971) (citations omitted).

IV. ARGUMENT

A, The Trial Court Erred In Excluding Autopsy Photos and in
Barring Expert Testimony Based on Those Photos.

1. The Trial Court Erred in Excluding Autopsy Photos.
a. The Trial Court Failed to Balance the Burnet
Factors Until Too Late, then Misapplied Them to

the Facts of The Case.

In Burnet v. Spokane Ambulance, the Supreme Court held that,
before a trial court may exclude evidence as a sanction for violating a
deadline, the court must consider, on the record, (1) if the violation was
willful, (2) if the violation substantially prejudiced the opponent’s ability
to prepare for trial, and (3) the possibility of a lesser sanction short of
exclusion.® The Supreme Court’s recent decisions in Blair v. TA-East

Seattle No. 176, 171 Wn.2d 342, 254 P.3d 797 (2011), and Teter v. Deck,

174 Wn.2d 207, 274 P.3d 336 (2012), leave no doubt that on-the-record

131 Wn.2d at 496-97. In Burnet, the trial court summarily excluded an expert witness
because the plaintiff failed to disclose the witness in compliance with a court-ordered
deadline; the Supreme Court reversed and ordered a trial on a claim for which the
expert’s testimony was essential. See 131 Wn.2d at 489-491, 499. In Rivers v.
Washington State Conference of Mason Contractors, 145 Wn.2d 674, 41 P.3d 1175
(2002), the Supreme Court extended the Burnet balancing requirement to case scheduling
order deadlines.

APPELLANT’S OPENING BRIEF - 32

PUGO10 0002 ni225717bw



balancing of the Burnet factors is always required before a trial court may
exclude evidence as a sanction for a discovery violation (e.g., for
producing evidence after the deadline for doing so has passed).”!

The trial court here excluded the Autopsy Photos because they had
been produced after the deadline for discovery had passed, failing to
balance the Burnet factors before doing so. See RP (12/19/11) 11:5-13:25
(motion to exclude and ruling). The court continued to fail to balance the
factors during the course of the trial, even though PSP repeatedly pointed
out the need for such balancing. CP 858 (motion for reconsideration at 2);
RP (12/20/11) 289:6-14 (statement of counsel) (pointing out local rules
cannot displace Burnet). Not until the trial was over, the verdict returned
and judgment entered on that verdict in favor of the party benefited by the
exclusion order, did the trial court finally balance the factors.”> This
belated effort fails as a matter of law, for two reasons.

. First, the balancing came too late. Blair is controlling on
this issue. There, a trial court made no Burnet findings when it struck
witnesses as a sanction for late disclosure (the “August 14 order”), then
struck additional witnesses as a sanction for violating the earlier order (the

“October 15 order”). 171 Wn.2d at 346-47. The Supreme Court rejected

31 See Blair, 171 Wn.2d at 349-50; Teter, 174 Wn.2d at 216-17.

32 As previously stated, the record is crystal clear that the court did nor balance the factors
at any point during the trial.
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the respondent’s attempt to -- in the court’s words -- use the October 15
order to “backfill’ the August 14 order:

The August 14 order needed to be supportable at the time it was

entered, not in hindsight by reference to the October 15 order. ....

[TThe August 14 order needed to set forth findings under Burnet

independent of the later-entered October 15 order.

Id. at 350 (italicized emphasis by the court; bold emphasis added).

Balancing done when a court is asked to impose the severe
sanction of striking evidence assures the court will focus on whether the
requirements for imposing a sanction “that affect[s] a party’s ability to
present its case” have in fact been satisfied. See Blair at 348 (internal
quotations omitted). Balancing in hindsight invites after-the fact
rationalization of a decision. The trial court failed here to address the
Burnet factors when it struck the Autopsy Photos, and its belated attempt
to backfill by balancing after the trial was over and the jury had rendered
its verdict is precisely the kind of balancing in hindsight that the Supreme
Court condemned in Blair.

. Second, the trial court’s balancing failed on the merits. A
willful discovery violation is the predicate Burnet requirement for
imposing the sanction of exclusion. The court stated it found willfulness
“in the sense that the Defendants had not shown good cause for their

failure to disclose the autopsy photographs during discovery.” CP 1371-

72 (supp. order at 2-3) (emphasis added). Good cause, however, is not the
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standard for imposing the “severe” sanction of excluding evidence --
willfulness is the standard. See Teter, 174 Wn.2d at 216-17 (citing Burnet,
131 Wn.2d at 496-97). The trial court found the photos “were within the
control of Defendant Overlake Hospital ... and easily accessible to
Defendant PSP during this same period[,]” CP 1372 (supp. order at 3), yet
nothing in the record supports the notion that PSP’s managing partner
need only have walked down the hall and asked Overlake’s risk manager
for the photos, and a set would have been handed over without further ado.
The trial court was clearly wrong when it asserted that “Defendants and
their experts had ample opportunity to review [the] ... photos to determine
if they supported the defendants’ theory of the case[.]” See id.>

The trial court also ignored that, as discovery progressed and both
sides’ experts were deposed, the parties agreed that pus as well as bacteria

had ruptured into Ms. Skinner’s brain. Compare CP 1165-67, 1172

$The court itself interjected the notions of “eas[e] [of] accessib[ility]” and “ample
opportunity to review[,]” when it issued its supplemental order making the Burnet
findings it had in fact previously failed to make. In response, PSP submitted a
declaration from Overlake’s trial counsel, who correctly pointed out that Overlake was
barred by law from handing over the autopsy photos in such an informal fashion. CP
1736 (Anderson Dec. at 2, 94, 1. 10-13). Privacy rules promulgated under the federal
Health Insurance Portability and Accountability Act (“HIPAA™), 42 U.S.C. 1320d, et
seq., which apply to all health care providers including hospitals, protect “individually
identifiable health information[,]” 45 CFR § 160.103, which includes health information
collected from an individual that “(1) [i]s created or received by a health care provider”
and “(2) [r]elates to the past ... physical .... health or condition of an individual [or] ... the
provision of health care to an individual” that identifies or could be used to identify the
individual. Jd (emphasis added). Moreover, individuals include estates. /d. The
autopsy photos thus were protected health information under HIPAA, and their
production and ensuing availability to experts required going through the formal
requirements of discovery.
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(Cummins dep.) with CP 1108-11 (Riedo Dep.). As the trial court itself
acknowledged, the photos would only be relevant if the presence of pus in
the surgical site was in dispute, and that issue was not in dispute until the
Estate changed its theory of the case just two weeks before trial. At that
point the photos became relevant, and Overlake promptly produced them
to both sides when PSP invoked its discovery rights under the request for
production of the photos it had previously served.*® The trial court’s
failure to address these at least “arguably valid” reasons for why the
photos were not produced until after the close of discovery is
independently fatal to its finding of willful discovery abuse.*

Had the trial court responded to the Estate’s motion to strike by
invoking Burnet and ordering the parties to bring before it the facts
pertaining to the issues of willfulness, substantial prejudice to trial
preparation, and lesser sanctions, the court should have recognized that the
photos could not properly be stricken. The court could then have ordered

the parties to have their experts review the photos and determine the extent

3* The trial court stated the Estate “asked for the production of any documents relating to
Ms. Skinner[,]” see CP 1372 (supp. order at 3), ignoring that, as shown, only PSP
specifically asked for the production of the photos, in a supplemental request served after
both PSP’s and the Estate’s nonspecific requests for production of documents did not
lead to the photos’ production.

3% See Blair, 171 Wn.2d at 350 n.3 (a trial court errs when it fails on the record to con-
sider a party’s “arguably valid” reasons for failing to comply with a discovery deadline);
Teter, 174 Wn.2d at 218-19 (the “bare assertion” of a lack of reasonable excuse *“cannot
substitute” for the trial court’s express “reference to” and “explicit...reject[ion]” of a
party’s explanation for failing to comply with a discovery deadline).
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to which the photos affected their opinions.®® Dr. Riedo and Dr. Loeser
presumably would still have clashed over the photos’ import, but the jury
would have had seen the photos and could have weighed for itself which
interpretation of the photographic evidence it found more compelling.

b. King County Local Civil Rule 4 Cannot Save the
Exclusion of the Autopsy Photos.

A Case Schedule Order set a deadline of November 28, 2011, for
parties to disclose their final proposed trial exhibits and witnesses. CP
2053 (order at 3). Under King County Local Civil Rule (“KCLCR?”) 4(j),
after that deadline has passed, a presumption of exclusion is established
for any exhibit proposed to be introduced which did not appear on the
offering party’s exhibit list, and that presumption can only be overcome by
a showing of “good cause.” The trial court, in denying the Defendants’
first reconsideration request, ruled the Autopsy Photos should be excluded

under the authority of this rule. That ground fails for two reasons.

%% If need be, short depositions of Drs. Riedo and Loeser could have been taken (e.g., on
Friday, December 23, when trial was not in session). The obvious availability of these
courses of action fatally undercuts the trial court’s analysis of lesser sanctions, which
assumed that the only procedural alternative to exclusion was a continuance of the entire
trial. CP 1371 (supp. order at 2). Their availability also fatally undercuts the trial court’s
finding that the Estate was “unduly prejudiced” because it did not have the opportunity to
have its experts examine the photographs, depose defense experts regarding their
interpretation of them, or have time with its own experts to develop opinions in rebuttal
to such evidence. (CP 1372) (supp. order at 3); see Barci v. Intalco Alum. Corp., 11 Wn.
App. 342, 345-46, 522 P.2d 1159 (1974) (reversing and ordering new trial where trial
court excluded expert disclosed a few days before trial and whose deposition was able to
be taken two days after the start of trial). To the extent the Estate would have had to
scramble to prepare an expert response to the photos, it had nothing to fairly blame but
its own eleventh hour change in its theory of the case.
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. First, a local rule cannot supersede the requirements of the
Civil Rules for excluding evidence as a sanction for a discovery violation.
Burnet and its progeny establish that, under the Civil Rules, mere
untimeliness in producing evidence during discovery is an insufficient
basis for imposing the sanction of excluding such evidence: The party
seeking exclusion must affirmatively establish that the untimeliness was
due to a willful violation of the proffering party’s discovery obligations.
KCLCR 4(j), on the other hand, establishes a presumption of exclusion,
which must be overcome by an affirmative showing of “good cause.”
This conflict must be resolved in favor of the Civil Rules requirements
established by Burnet and its progeny.37

. Second, the trial court’s application of the local rule fails
on the merits. The trial court asserted that the Defendants lacked good
cause for not listing the Autopsy Photos on their final exhibit list because
of the supposed ease with which they could have accessed the photos
earlier in the case. This assertion not only lacked a sound legal and factual
basis (see discussion at p. 35, n.33, supra) -- it also begged the relevant

question posed by the rule itself: whether the Defendants ought to have

37 Local rules that conflict with a valuable right granted by the civil rules “cannot be
given effect.” Parry v. Windermere Real Estate/East, Inc., 102 Wn. App. 920, 928, 10
P.3d 506 (2000) (citing King County v. Williamson, 66 Wn. App. 10, 13, 830 P.2d 392
(1992); see also Harbor Enterprises, Inc. v. Gudjonsson, 116 Wn.2d 283, 293, 803 P.2d
798 (1991) (a local court rule cannot negate a valuable right granted by statute); see
generally CR 83(a) (authorizing local rules that are not “inconsistent” with the Civil
Rules).
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listed the photos on their final exhibit lists. In fact, there was no reason to
list the photos as exhibits when the final exhibit lists came due, because at
that point the parties agreed that pus as well as bacteria was present at the
surgical site. The need for the photos did not arise until the Estate
changed its theory of the case and began to dispute whether pus was
present, and that did not happen until affer the local rule deadline had
passed. The Defendants had ample good cause for adding the photos, and
striking them for a violation of the local rule deadline cannot be sustained
under the standard for exclusion set forth in that rule.

c. “Gruesomeness” Under ER 403 Cannot Save the
Exclusion of the Autopsy Photos.

“The fact that the photographic depiction may be gruesome or
unpleasant does not render the evidence inadmissible.” Washburn v. Beatt
Equipment Co., 120 Wn.2d 246, 283, 840 P.2d 860 (1992) (emphasis
added) (citing Mason v. Bon Marché Corp., 64 Wn.2d 177, 178, 390 P.2d
997 (1964); 5 K. Tegland, Washington Practice: Evidence § 95, at 46 (3rd
ed. Supp. 1992)). Instead, trial courts must balance the probative value of
such photographs against any unfairly prejudicial effect, and may not
exclude them unless their probative value is substantially outweighed by
such an effect. E.g., State v. Lord, 117 Wn.2d at 871 (citations omitted);
State v. Adams, 76 Wn.2d 650, 654-56, 458 P.2d 558 (1969), rev'd not in

rel. part sub nom. Adams v. Washington, 403 U.S. 947 (1971) (citations
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omitted) (both affirming admission).”® Here, the trial court stated it was
excluding the photographs after balancing their probative value against
their prejudicial (“inflammatory™) effect. See RP (12/20/11) 285:18-
286:12. Yet even as the court said it was balancing probative value against
inflammatory effect, the court admitted it did not know how the photos
could be used to support the Defendants’ case. See RP (12/20/11) 285:25-
286:5 (“I don’t know what [the photos’ probative value]...is, because |
don’t know what the defense thinks they show” (emphasis added)).

The root of the problem is the way the trial court went about
changing its rationale for excluding the photos. First, the court struck
them as a sanction for late production. When PSP moved for
reconsideration of that ruling, the court shifted to the alternate grounds of
Local Rule 4 and gruesomeness. In shifting to gruesomeness, the court
criticized PSP for not establishing probative value under ER 403, even
though PSP’s motion fully addressed the court’s only stated basis for

9

striking the photos: untimely production.”” PSP promptly renewed its

% The requirements for excluding photographic evidence predate the adoption of the
Rules of Evidence in 1976; although the analysis now falls under the rubric of ER 403
since the adoption of the Rules of Evidence, the substance of the inquiry has not changed.
Compare Lord, 117 Wn.2d at 871 with Adams, 76 Wn.2d at 655.

39 PSP filed its motion for reconsideration the afternoon of December 19, following the
court’s ruling that morning striking the photos as a discovery sanction. ER 403 was not
raised as a basis for excluding the photographs until the next day, when the Estate filed
its response in which it for the first time invoked the rule. See CP 906 (Estate’s response
at 3). In its (oral only) motion the previous moming, the Estate referred in passing to the
photos being “gruesome,” but did not raise ER 403; its motion was based solely on the
issue of late production, and the trial court in turn struck the photos as a sanction solely
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motion for reconsideration, and supported the renewal with a declaration
from Dr. Riedo showing the photos were highly probative. See CP 965
(First Riedo Dec. at 3, 99 8-9) (several of the photos are “crucial” to an
accurate determination of the cause of Ms. Skinner’s death, and would
“greatly assist” an expert’s ability “to communicate to a finder of fact
exactly what caused Ms. Skinner’s death”). But instead of responding by
re-balancing and weighing the Defendants’ proffered basis for
probativeness against the court’s stated concern about “inflammatory”
effect, the court never again addressed the issue.

A trial court should not be credited with a proper balancing of
probative value against unfair prejudice under ER 403, when the court
complains it “dfoes] not know” whether the proffered evidence is

probative, and when the proffering party responds with proof of

probativeness, the court then ignores that proof. Moreover, the only

because they had been produced late. See RP (12/19/11) 11:5-12:13 (Estate’s motion),
13:20-25 (court’s ruling).

“* The court’s only references to the issue after PSP’s renewed motion for reconsideration
supported by Dr. Riedo’s declaration are to be found in its order denying the Defendants’
post-judgment motion for a new trial. First, the court summarily stated that it had ruled
the photos “inadmissible under ER 403.” CP 1365 (order denying new trial at 12).
Second, the court asserted that PSP “did not make an offer of proof...as to how any of the
photos were probative of a disputed issue of fact.” /d. This statement is clearly wrong:
Dr. Riedo’s declaration submitted in support of PSP’s first motion for reconsideration
Sully satisfied the case law requirements for establishing the probativeness of the photos.
Compare CP 965 (First Riedo Dec. at 3, ] 8-9) (testifying that several of the photos are
“crucial” to an accurate determination of the cause of Ms. Skinner’s death, and would
“greatly assist” an expert’s ability “to communicate to the finder of fact exactly what
caused Ms. Skinner’s death”) with Washburn, 120 Wn.2d at 284; State v. Adams, 76
Wn.2d at 654 (both holding autopsy photos are admissible where they illustrate or
explain expert testimony).
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inflammatory effect the court identified involved photos showing the
exterior of Ms. Skinner’s skull with hair still attached. RP (12/20/11)
286:5-8. But as PSP pointed out in its renewed motion for
reconsideration, the Defendants only needed to introduce a few photos,
and none of those would show the skull with hair still attached. CP 961
(supp. memorandum at 9). Yet as with probative value, the trial court
responded by ignoring that any inflammatory effect could be avoided by
measures short of wholesale exclusion.

The trial court’s fundamental error was presuming to balance
probative value against unfair prejudice under ER 403 before the
introduction of evidence had begun. As the Third Circuit has explained,
“Rule 403 is a trial-oriented rule”:

Precipitous Rule 403 determinations, before the challenging party

has had an opportunity to develop the record, are therefore unfair

and improper.... [I]n order to exclude evidence under Rule 403 at
the pretrial stage, a court must have a record complete enough on

:lelzofgint at issue to be considered a virtual surrogate for a trial

In re Paoli R.R. Yard PCB Litigation, 916 F.2d 829, 859 (3rd Cir. 1990)

(emphasis added) (reversing pretrial exclusion under Rule 403).*' Here,

" Accord, In re Diet Drugs Products Liability Litigation, 369 F.3d 293, 314 (3rd Cir.
2004) (reversing Rule 403 exclusion) (because “at trial th[e] process of evidentiary
balancing is nuanced and contextual ... ‘excluding evidence under Fed. R. Evid. 403 at
the pretrial stage is an extreme measure’ (citing and quoting Hines v. Consolidated
Rail Corp., 926 F.2d 262, 274 (3rd Cir. 1991)); State v. Patterson, 651 A.2d 362, 367
(Me. 1994) (reversing Rule 403 exclusion) ((“caution[ing]” trial courts to “refrain from
making Rule 403 determinations prior to trial”; “We question how the court could have
engaged in a meaningful analysis of the statements’ probative value or prejudicial effect
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the trial court presumed to balance before a single witness had been called,
and before the Defendants had been given a chance to address either
probative value or unfair prejudice. Then, after the Defendants showed
how the photos were probative, and how wholesale exclusion was not
required to avoid any inflammatory effect, the trial court ignored both
showings and never revisited the issue during trial. The court’s
gruesomeness ruling is the quintessence of precipitousness, and deference
to discretion should not be employed to uphold such decision-making.
Finally, the court’s gruesomeness rationale fails because the Estate
had no standing to raise the issue because it could not be prejudiced by
any “inflammatory” effect. It was the Defendants who risked offending
the jury by introducing the photos, and they were willing to take that
chance. CP 961 (supp. memorandum at 9) (“PSP is willing to withstand
whatever reaction the jury might have to ... [the photos’] graphic nature.
Certainly, if anyone is concerned about shock, it would be PSP” (emphasis

added)). Nothing in this state’s many decisions dealing with admissibility

in the absence of a trial™); State v. Mechler, 153 S.W.3d 435, 442-43 (Tex. Crim. Court
of Appeals 2005) (Cochran, J, concurring in reversal of exclusion under Rule 403) (“[A]s
a general rule, most of Rule 403’s work of balancing probative value against the risk of
unfair prejudice or confusion of issues is done during trial, not pretrial. As the Third
Circuit has stated in discussing pretrial rulings concerning scientific evidence, it is rare
that Rule 403 is an appropriate basis for the pretrial exclusion of evidence because the
trial judge cannot ascertain potential relevance or the impact of countervailing factors
without ‘a virtual surrogate for a trial record.” (second internal quotation and citations
omitted) (emphasis added)).

2 Compare Jacob v. Kippax, 10 A.3d 1159, 1162 (Me. 2011) (affirming exclusion of
evidence under Rule 403 at the pretrial stage where the trial court also stated it would
reconsider the ruling if the evidence became relevant during trial testimony™).
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of autopsy photos supports allowing a party that can’t be prejudiced by a
visceral reaction against such evidence, and indeed may bernefit from such
43

a reaction, to block the admission of such evidence.

d. The Power to Enforce the Court’s Exclusion
Ruling Cannot Save the Act of Exclusion Itself.

The power to enforce the court’s exclusion ruling cannot save the
exclusion ruling itself, for two reasons. First, the trial court got its facts
wrong. The court relied on its notes showing that PSP’s trial counsel had
asked Dr. Talan about whether seeing “the” autopsy photos would help to
determine whether a mass reported in the [left] ventricle by the pathologist
was pus. See RP (12/27/11) 985:4-986:1. But as the transcript
establishes, PSP’s trial counsel only asked about whether autopsy photos
generally could help answer that question, RP (12/22/11) 910:18-19, and
the trial court itself said that such an open-ended question would not have
violated its exclusion ruling. RP (12/27/11) 984:22-985:3.*

Second, by the time the trial court was considering whether to

sanction the Defendants for the questions asked of Dr. Talan, it should

% As to how a wrongful death medical malpractice plaintiff can benefit from the
admission of autopsy photos, see Davis v. Wooster Orthopedics & Sports Medicine, Inc.,
193 Ohio App.3d 581, 952 N.E.2d 1216 (2011) (rejecting a defendant doctor’s challenge
to admission of an autopsy photo; the photo was probative on the issue of mental anguish
damages).

* Trial counsel’s other question, about whether Dr. Talan had seen autopsy photos, was
similarly open ended and also left unstated whether autopsy photos had been taken during
Ms. Skinner’s autopsy. See RP (12/22/11) 910:21-22. In fact, at the time the questions
were asked, although the autopsy report was in evidence and had yet to have its reference
to photos redacted, neither counsel nor any witness had informed the jury of the fact that
photos had been taken.
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have become crystal clear to the court that its initial exclusion ruling was
wrong. The Defendants had submitted the full record of discovery
showing they had not willfully violated their discovery obligations, and
had good cause for adding the photos after the local rule exhibit list
deadline. The Defendants also had established that the photos should not
have been excluded under ER 403 because they were highly probative,
and any inflammatory effect could be fully avoided without taking the
draconian step of wholesale exclusion Whatever sanction the court might
reasonably have thought should be meted out, in order to insure that
counsel honored the bounds of the court’s in limine rulings for the
remainder of the trial, it was plainly untenable to exclude manifestly
relevant evidence as a sanction for violating an exclusion ruling that never
should have been made in the first place.

2. The Resulting Prejudice Mandates a New Trial on
Standard of Care and Causation.

Determining whether pus as well as bacteria was present in the
acoustic neuroma surgical site was central to resolving whether Ms.
Skinner was the victim of a classic case of bacterial meningitis triggered
by a leak of bacteria into her brain (the Estate’s case), or of a catastrophic
rupture of pus and bacteria from an abscess that had formed within the
surgical site, which also relieved Ms. Skinner’s symptoms to the extent

that Dr. Anderton could reasonably conclude that Ms. Skinner did not
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have bacterial meningitis (the Defendants’ case).” Had the jury seen the
photos, and heard Dr. Riedo’s explication of what those photos showed,
there is a reasonable probability that the jury would have concluded Dr.
Riedo was right, and returned a verdict for the Defendants on both
standard of care and causation. Especially given that the change of just
two votes on standard of care, and of just one vofe on causation, would
have hung the jury and entitled the Defendants to a new trial, the court’s
erroneous exclusion of the photos, and the expert testimony based on those
photos, mandates a new trial. Magana v. Hyundai Motor America, 123
Wn. App. 306, 319, 94 P.3d 987 (2004) (ordering a new trial where the
court failed to tell the jury that evidence had been stricken and there was a
reasonable probability the jury’s 10-2 verdict would have ended up hung

9-3, had the jury known the evidence had been excluded).*®

 The trial court asserted that the autopsy photos were not material because the parties’
experts supposedly were in agreement that pus was present at the surgical site. See CP
1366 (order at 13). This finding is not supported by the record. Dr. Talan, during the
Estate’s case-in-chief, disputed the presence of “true pus” at the acoustic neuroma
surgical site. RP (12/22/11) 811:12-812:8, 820:9-821:6. And in rebuttal, Dr. Loeser
directly challenged Dr. Riedo’s reading of the autopsy report’s statements about
observing “purulent” matter, testifying that what the pathologist observed at the acoustic
neuroma surgical site could have been *“surgical” debris rather than pus. RP (1/3/12)
1671:3-13.

* In her opinion for the court in Magana, Judge Karen Seinfeld took note of Judge
Dennis Sweeney’s 1996 Gonzaga Law Review article in which Judge Sweeney provided
a comprehensive review of the state of our state’s harmless error jurisprudence. See 123
Wn. App. at 318, citing D. Sweeney, An Analysis of Harmless Error in Washington: a
Principled Process, 31 Gonz. L. Rev. 277 (1995-96). Judge Sweeney’s review shows
how Washington harmless error jurisprudence has not been a model of consistency, with
courts from time to time yielding to the temptation to weigh evidence in a way that
invades the province of the jury. In Magana, the court correctly recognized that an error
in the admission or exclusion of evidence requires a new trial if there is a substantial
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B. The Trial Court Erred in Permitting the Estate to Withhold

Dr. Loeser’s Testimony Until Rebuttal, Then Compounded this

Error by Denying the Defendants Any Surrebuttal.

The trial court allowed the Estate to call Dr. Loeser in rebuttal
because the court believed a plaintiff is entitled to “the last word.” RP
(12/9/11) 72:10-11. Yet it is settled Washington law that rebuttal
testimony is limited to responding only to new matters raised in the
defense case-in-chief, and a plaintiff may not withhold substantial
evidence “merely in order to present this evidence cumulatively at the end
of [a] defendant’s case.” State v. White, 74 Wn.2d 386, 395, 444 P.2d 661
(1968) (emphasis added; citations omitted) (stating rule); see Vasquez v.
Markin, 46 Wn. App. 480, 493, 731 P.2d 510 (1986) (citing Kremer v.
Audette, 35 Wn. App. 643, 647-48, 668 P.2d 1315 (1983), quoting State v.
White)) (affirming the exclusion of rebuttal testimony in a medical mal-
practice action that was “simply a reiteration of [the] evidence in chief”).

On standard of care, Dr. Loeser reiterated the testimony of Drs.
Siegel and Talan -- a point conceded by the trial court in its order denying
the Defendants’ post-judgment motion for new trial. See CP 1358 (order

at 5) (“[T]he Court agrees with Defendants that many of [Dr. Loeser’s] ...

opinions were cumulative of those previously expressed by Plaintiff

possibility or reasonable probability that the error affected the ultimate outcome. There is
no case law support for the trial court’s contrary suggestion that the Defendants had to
show the autopsy photos would have “definitively” resolved an outstanding issue, in order
to establish prejudice from their exclusion. See CP 1366 (order at 13).
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experts Drs. Siegel and Talan” (emphasis added)).”” Dr. Loeser’s
distinguished and distinctive curriculum vitae made this reiteration
precisely the sort of “dramatic final statement” that careful policing of
proposed rebuttal testimony should prevent. E.g., Skogen v. Dow
Chemical Co., 375 F.2d 692, 705-06 (8th Cir. 1967) (affirming exclusion
of rebuttal expert cumulative of the plaintiff’s case-in-chief) (“[I]t is
altogether possible that plaintiffs kept [the expert] in reserve, hoping to
achieve some tactical advantage by a dramatic final statement™).

The trial court nevertheless concluded it did not abuse its
discretion. CP 1358 (order at 5).** The Defendants are compelled to
respond that, if allowing cumulative rebuttal testimony was not an abuse
of discretion here, then allowing it will never be found to be an abuse of
discretion. The trial court also concluded that the Defendants “suffered no

prejudice” from Dr. Loeser’s standard of care testimony. CP 1358 (order

47 Later in its order the trial court listed six examples of Loeser rebuttal testimony that the
court felt constituted “genuine rebuttal.” See CP 1360-62 (order at 7-9). Only one
pertained to standard of care. See CP 1361 (order at 8) (bullet point no. '5) (Loeser
testimony rebutting contention that meningeal enhancement shown on MRI test result
could reasonably have been attributed to a prior lumbar puncture). The record is crystal
clear that Dr. Loeser’s testimony on standard of care was overwhelmingly just a
repetition of Drs. Siegel and Talan.

*® The trial court attempted to justify its decision by describing the standard of care issues
as “complicated” and stating that standard of care and causation were “intertwined.” See
CP 1360 (order at 7). These statements miss the point. The danger of a plaintiff gaining
an unfair tactical advantage, by presenting what turns out to be merely cumulative
testimony to achieve (as the Eighth Circuit put it) a “dramatic final statement” of the
case, means a trial court must prospectively probe any request for rebuttal testimony and
weed out the merely cumulative. The court made no such effort here.
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at 5).* Yet not only did Dr. Loeser’s testimony constitute a “dramatic
final statement” of the Estate’s case -- the Estate’s counsel then hammered
away in closing argument on the contrast between the three experts the
Estate presented on standard of care to just one for the Defendants.’’ As
the Supreme Court recently held in Anfinson v. FedEx Ground Package
System, Inc.,  Wn.2d __ , 281 P.3d 289 (2012), exploitation of error in
closing argument constitutes prejudice entitling a party to a new trial. See
281 P.3d at 302, 945 (finding a misleading jury instruction was prejudicial
because “the incorrect statement was actively urged upon the jury during
closing argument. No greater showing of prejudice from a misleading

jury instruction is possible without impermissibly impeaching a jury's

* The trial court suggested that the Defendants could not establish prejudice unless they
proved that allowing Dr. Loeser to repeat the same standard of care opinions as Drs.
Siegel and Talan was the sole reason for the jury finding in favor of the Estate on
standard of care. See CP 1362 (order at 9) (“there is no reason to believe that this
testimony alone was the reason that 11 jurors found that Dr. Anderton violated the
standard of care” (emphasis added)). There is no support in the case law for requiring
such a showing in order to establish prejudice.

% See RP (1/4/12) 1909:7-16 (“You heard from Dr. Talan, from Dr. Siegel, from Dr.
Loeser yesterday. All of these experts explained that early in the course of meningitis
you're not going to necessarily be able to tell by talking to a patient...The only way to do
it is by LP [lumbar puncture]” (emphasis added)), 1914:18-24 (Dr. Loeser, Dr. Siegel,
and Dr. Talan -- all say ... that making the decision to send Ms. Skinner out with pain
medication, Percocet, and nausea medication, instead of keeping her in the hospital and
doing the lumbar puncture, giving antibiotics, that that violated the standard of care”
(emphasis added)), 1916:7-1917:7 (“So in the entire state of Washington, the only person
that the defense brought you to defend Dr. Anderton’s care was Dr. Dobson.....Then
conversely, look at the experts that we brought you, We brought you Dr. Siegel....We
brought you Dr. Talan....Dr. Loeser, who is a seventy-five year old neurosurgeon, he was
the assistant dean of curriculum at med school, chief of pediatric neurosurgery. These
are the type of experts that we were able to get, and yet out of all the physicians in this
state that practice emergency medicine, the defense only had one person, who is ...
retired, [who] now works in software” (emphasis added)).
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verdict” (citation omitted) (emphasis added)).

The trial court compounded its error by refusing to allow
surrebuttal on causation. Dr. Loeser directly challenged Dr. Riedo’s con-
tention that Ms. Skinner was doomed by the bursting of an abscess from
the acoustic neuroma surgical site into Ms. Skinner’s brain, with opinions
not presented during the Estate’s case-in-chief. Yet Dr. Riedo’s testimony
was consistent with his deposition testimony.”’ Allowing Dr. Loeser’s
evidence to stand unrebutted erroneously gave the Estate the benefit of a
new expert seeming to offer the final, definitive word on causation.

V. CONCLUSION

This Court should order a new trial on standard of care and

causation.

¥
RESPECTFULLY SUBMITTED this;ﬂ (}a\ly of September, 2012.

MCINTYRE & BARNS, \f‘I:‘I:C CARNEY BADLEY SPELLMAN, P.S.
By T\ \7<-V\ Byﬂ-w\\“‘\eé};{w\
Mary K. Mclinty Michael B. King
WSBA N@’ESZE) WSBA No. 14405
Kenneth S. Kagan
FAIN ANDERSON VANDERHOEF PLLC WSBA No. 12983

*ies

Christopher derson
WSBA N 811

5 Of the six illustrations of supposed “genuine” rebuttal set forth in the trial court’s
order, only the first (concerning the import of white blood cell count levels for finding the
presence of an abscess) can fairly be characterized as responding to something truly
“new.” See CP 1360-69 (order at 7-9); compare CP 1104-1115 (Riedo Dep.) with RP
(12/29/11) 1398:8-1518:18 (Riedo).
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HON RO ANDRLS

E-FILED
CASE NUMBER: 10-2-24387-9 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

JEFFREY BEDE, as Personal Representative of
the Estate of LINDA SKINNER, Deceased,

Plaintiff,
V.

OVERLAKE HOSPITAL MEDICAL
CENTER, a Washington corporation and
PUGET SOUND PHYSICIANS, PLLC, a
Washington corporation,

Defendants.

CASE NO. 10-2-24387-9 SEA

ORDER DENYING DEFENDANTS’
MOTION FOR NEW TRIAL

This matter came before the Court on the motion of Defendants for a new trial, the

motion of Defendant Puget Sound Physician PLLC (PSP) for leave to file an overlength brief,

and Plaintiff’s motion to shorten time and motion to strike declarations submitted by PSP in

support of the motion for a new trial. The Court reviewed the pleadings submitted by the parties

relating to each of these motions, reviewed its notes of the testimony at trial, and reviewed the

Court’s pre-trial and trial evidentiary rulings at issue in the motion for a new trial. Based on the

foregoing, the Court DENIES the Defendants’ motion for a new trial for the following reasons:

ORDER DENYING DEFENDANTS’ MOTION
FOR NEW TRIAL - 1

Page 1354



FACTUAL BACKGROUND

This lawsuit arose out of the malpractice of Dr. Laurie Anderton, an emergency room
physician employed by PSP within Overlake Hospital’s Emergency Department. Plaintiff,
Jeffrey Bede, the son of Linda Skinner, brought suit to recover on behalf of his mother’s estate,
after she died of bacterial meningitis. Mr. Bede alleged that Dr. Anderton failed to properly
diagnose and treat his mother for this condition and that she died a painful death as a result.

On January 11, 2012, after a hard-fought three week trial involving extensive expert
testimony and over which this Court presided, the jury reached a verdict in favor of Mr. Bede.
Eleven members of the jury concluded that Dr. Anderton had breached the standard of care in
failing to perform a lumbar puncture on Linda Skinner to rule out bacterial meningitis on the day
she presented to the Overlake Emergency Department. Ten members of the jury concluded that
Dr. Anderton’s negligence was a proximate cause of Ms. Skinner’s death. The jury polling

revealed the following votes:

JUROR STANDARD OF CARE CAUSATION
VIOLATION
Presiding Juror Ogryzek Yes No
Juror Stephenson Yes No
Juror Wunderlich Yes Yes
Juror Buxton Yes Yes
Juror St. Vrain Yes Yes
Juror Hutt Yes Yes
Juror Novik Yes Yes
Juror Jennings Yes Yes
Juror Holmes Yes Yes
Juror Montini Yes Yes
Juror Phayaraj No Yes
Juror Looney Yes Yes
Vote Count 11-1 10-2

The jury awarded Ms. Skinner’s estate a total of $3 million. This Court entered judgment

on this verdict on January 23, 2012.
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On February 2, 2012, the tenth day after entry of the judgment, Defendant PSP filed this
motion for a new trial, a motion to which Defendant Overlake has joined. The following day,
PSP filed a “supplemental memo™ supporting the motion and included a declaration executed by
Juror Phayaraj in which the juror testified that, after meeting with defense counsel, he would
have voted differently on the causation question had autopsy photographs, evidence excluded by
this Court, been presented to the jury. Plaintiff moves to strike this declaration on the grounds
that the juror’s testimony about his mental processes in reaching his decision and the weight he
would have given to excluded evidence is inadmissible to impeach a jury verdict.

ANALYSIS
A. CR 59(a)(1), (8) and (9)

Defendants seek a new trial under CR 59(a)(1), (8), and (9). CR 59(a) provides in
pertinent part:

(a) Grounds for New Trial or Reconsideration. On the motion of the party

aggrieved, a verdict may be vacated and a new trial granted .... Such motion may

be granted for any one of the following causes materially affecting the substantial

rights of such parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or any

order of the court, or abuse of discretion, by which such party was prevented
from having a fair trial.

(8) Error in law occurring at the trial and objected to at the time by the party
making the application; or

(9) That substantial justice has not been done.
(Emphasis added.)

To establish the right to a new trial under CR 59(a)(1), Defendants must establish that
this Court abused its discretion in such a way as to prevent them from having fair trial. A trial

court abuses its discretion if its decision is manifestly unreasonable or exercised on untenable
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grounds or for untenable reasons. Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 668-69, 230 P.3d
583 (2010). A discretionary decision is based on untenable grounds or made for untenable
reasons if it rests on facts unsupported in the record or was reached by applying the wrong legal
standard. State v. Quismundo, 164 Wn.2d 499, 504, 192 P.3d 342 (2008).

To establish the right to a new trial under CR 59(a)(8), Defendants must establish that
there was an error in law that was prejudicial to them. Dickerson v. Chadwell, Inc., 62 Wn. App.
426, 429, 814 P.2d 687 (1991). Although Defendants also seek a new trial under CR 59(a)(9),
the grant of a new trial under CR 59(a)(9) for “lack of substantial justice” is considered quite rare
because of the other broad grounds for relief under CR 59(a). McCoy v. Kent Nursery, Inc., 163
Wn. App. 744, 769, 260 P.3d 967 (2011). This Court will thus focus on CR 59(1) and (8).

B. Questions Raised By Defense Motion for New Trial

L. Did the Court abuse its discretion or commit legal error when it allowed Plaintiff
to call Dr. Loeser as a rebuttal witness?

2 Did the Court abuse its discretion or commit legal error in excluding the autopsy
photographs and Dr. Riedo’s testimony relating to those photographs?

3. Did the Court abuse its discretion or commit legal error in denying Defendant’s
request to call an expert witness in surrebuttal?

C. Court’s Decision to Permit Plaintiff to Call Dr. Loeser as a Rebuttal Witness.
Defendants contended at trial that expert Dr. Loeser’s standard of care and causation
opinions did not rebut any opinions of defense experts and that the Plaintiff should not be
permitted to call this witness as a rebuttal witness. Before Dr. Loeser took the stand, the Court
received written materials from both parties regarding the admissibility and scope of his rebuttal
testimony. Defendants laid out essentially the same arguments then as they raise now.
On January 3, 2012, the Court rendered the following oral ruling:
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I want to let you know I did receive Puget Sound Physicians’ objection to the
rebuttal standard of care testimony of Dr. Loeser. [ received the plaintiff’s
response to that pleading. I also then received a memorandum from Puget Sound
Physicians on rebuttal and surrebuttal, and I received a response from the plaintiff
on that, as well, and I have had an opportunity to review all of that material.

I also had a chance to go over all of my notes of the trial testimony of Drs.
Dobson, Maravilla, Riedo, and Wohns in order to try to refresh my recollection as
to what each of the respective experts testified in order to evaluate the positions
that the parties have taken.

Ultimately, I believe that the plaintiff has the stronger position on this particular
issue. I understand rebuttal should be limited to things that are new and not just a
repetition of the plaintiff’s case in chief, but there seems to be a fairly clear —
well, perhaps not clear — disagreement on standard of care that I think Loeser is
probably going to address in some way.

I am going to allow Loeser to testify in rebuttal in the plaintiff’s case, and I am
going to allow him to opine as to the standard of care.

[ do think that there was enough in Dr. Riedo’s testimony about the atypicality of
her presentation that seems to be the guts of where the disagreement is on the
experts; whether or not she did in fact exhibit enough signs to warrant an LP
[lumbar puncture]. We’ve got doctors disagreeing on that fundamental issue.

So I am going to allow Dr. Loeser to testify on rebuttal. I am going to allow him
to testify on his opinion as to standard of care.

With regard to the surrebuttal request of Puget Sound Physicians, I’'m going to
deny that request, and the primary reason for the denial is that the defense has had
ample opportunity to elicit the opinions from its expert witnesses that sets up this
dispute, and I don’t believe that there’s any need for any surrebuttal.

1/3/12 Tr. at 4-6. After Dr. Loeser testified, the Court agrees with Defendants that many of his
opinions were cumulative of those previously expressed by Plaintiff experts Drs. Siegel and
Talan. Nevertheless, this Court concludes that it did not abuse its discretion in allowing Plaintiff

to call Dr. Loeser as a rebuttal witness and Defendants suffered no prejudice from his testimony.

Defendants rely on Kremer v. Audette, 35 Wn. App. 643, 668 P.2d 1315 (1983) and State

v. White, 74 Wn.2d 386, 444 P.2d 661 (1968) for the general proposition that rebuttal evidence
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should be limited to that evidence needed to answer new matter presented by the defense. They
argue that Dr. Loeser’s testimony was not proper “rebuttal” testimony because it could have been
presented in the Plaintiff’s case-in-chief and was not strictly in reply to new matters presented by
defense experts. Kremer and White set out the general rule of law on rebuttal evidence. This
Court was aware of and acknowledged this general rule when it considered Defendant’s
argument during trial. While some of Dr. Loeser’s opinions could have been presented in
Plaintiff’s case-in-chief and his ultimate standard of care opinion was the same as the standard of
care opinions offered by Plaintiff’s case-in-chief experts Drs. Siegel and Talan, these facts by
themselves do not render Dr. Loeser’s testimony inadmissible as proper rebuttal. As the
Supreme Court noted in White, although there is usually overlap in the subject matter between
the proof presented in the plaintiff’s case in chief and the testimony given by witnesses in
rebuttal, if the testimony is largely in reply to evidence presented by the defense, it is “genuinely
rebuttal.” 74 Wn.2d at 395.

This Court finds that the standard of care and causation issues in this case were
complicated and evidence that supported standard of care opinions also supported causation
conclusions. For example, the Plaintiff’s experts testified that Ms. Skinner presented at the
Emergency Department with “classic,” but early symptoms of bacterial meningitis. Based on
their interpretation of the factual record, they concluded not only that Dr. Anderton should have
ruled out bacterial meningitis using a lumbar puncture, but also that had she undertaken this
simple test, she could have saved Ms. Skinner’s life with proper anti-biotic treatment.

Defense experts (both standard of care and causation experts) disagreed as to what the
“classic” symptoms of bacterial meningitis are, disagreed as to whether Ms. Skinner in fact had
any of these classic symptoms when she presented at the Emergency Department, and disagreed
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as to whether Ms. Skinner’s life could have been saved. The defense experts themselves were
not all in agreement on all of these crucial questions. Defense expert Dr. Maravilla concluded
that Ms. Skinner had bacterial meningitis when she first presented to the Emergency Department
on the morning in question, but defense expert Dr. Riedo opined that Ms. Skinner did not
contract meningitis until later that afternoon when an abscess-like collection of pus ruptured
through the dura of her brain. A logical inference to draw from Dr. Riedo’s causation testimony
was that there was no need for Dr. Anderton to perform a lumbar puncture.

In ruling on this issue during trial, the Court relied on excerpts from Dr. Riedo’s trial
testimony cited in Plaintiff’s Response to PSP’s Objection to Rebuttal Standard of Care
Testimony by Dr. Loeser. The Court found persuasive Plaintiff’s argument that this testimony
warranted allowing Dr. Loeser to testify about both standard of care and causation on rebuttal to
address the conflicts in the defense experts’ testimony on both issues. The Court concludes now
that its decision to permit Dr. Loeser to testify as a rebuttal witness was not manifestly
unreasonable given the complicated nature of the standard of care issues and the way in which
the standard of care and causation issues were factually intertwined. The Court also concludes
that the decision was not untenable because Plaintiff presented evidentiary support from trial
testimony for the need to call Dr. Loeser as a rebuttal expert.

As the Court listened to Dr. Loeser’s actual testimony, it found some of what he said to
be repetitive of what other experts had already said. But there were some specific areas of his
testimony that this Court finds to have been genuinely rebuttal to the testimony of Dr. Maravilla,
Dr. Dobson, Dr. Riedo, and Dr. Wohns:

B Dr. Loeser opined that Ms. Skinner had bacterial meningitis at least 10 hours before she
presented to the Emergency Department on the morning of January 26, 2007. This
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opinion rebutted Dr. Riedo’s testimony that because Ms. Skinner’s white blood cell count
late that night was 3000, she must have had an abscess rupture on the afternoon of
January 26, 2007, while in the Emergency Department, the result of which was “instant
meningitis.”

B Dr. Loeser testified that Ms. Skinner did not have ventriculitis when she presented to the
Emergency Room that morning. This rebutted Dr. Wohns’ testimony that, in his opinion,
she had ventriculitis when treated by Dr. Anderton.

B Dr. Loeser testified that Ms. Skinner would have survived without significant
neurological impairment had Dr. Anderton performed the lumbar puncture, confirmed
bacterial meningitis, and immediately treated with aggressive anti-biotics. This rebutted
Dr. Riedo’s testimony that Ms. Skinner had a 70-80% likelihood of dying and if she had
survived, a 60-80% change of suffering from cognitive impairment, seizure disorder or
some other serious neurological impairment. It also rebutted Dr. Wohns’ testimony that
Ms. Skinner had progressed too far to save Ms. Skinner.

B Dr. Loeser opined that the fact that Ms. Skinner suffered from ventriculitis at 10:30 pm
that night did not mean that she would have died had she been treated with anti-biotics
earlier in the day. This rebutted Dr. Riedo’s testimony to the contrary.

B Dr. Loeser testified that any meningeal enhancement caused by a prior lumbar puncture
would have disappeared one to two months after Ms. Skinner’s former lumbar puncture.
This testimony rebutted a defense suggestion that Dr. Anderton did not need to question
the radiologist’s comment to in the MRI report that the meningeal enhancement visible

on the MRI could be the result of a prior LP.
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B Dr. Riedo testified that Ms. Skinner probably did not feel pain behind her right ear when
the abscess ruptured because a lot of her nerves had been damaged during the acoustic
neuroma surgery years earlier. Dr. Loeser testified that he has never seen evidence that a
patient who has acoustic neuroma surgery loses sensation in the posterior fossa.

Even if this Court should have prohibited Dr. Loeser from repeating the same standard of
care opinions that Drs. Siegel and Talan held, there is no reason to believe that this testimony
alone was the reason that 11 jurors found that Dr. Anderton violated the standard of care.

Defendants cite Thomas v. French, 99 Wn.2d 95, 659 P.2d 1097 (1983) for support. But
Thomas does not require this Court to presume prejudice when a party presents cumulative
opinion testimony in its case-in-chief and rebuttal cases. Thomas involved the erroneous
admission of hearsay evidence. Here, unlike the situation in Thomas, Defendants do not contend
that Dr. Loeser’s opinions were inadmissible, just that they should not have been permitted in
rebuttal. The only prejudice suffered by the Defendants was that they did not get the last word in
this trial. Dr. Loeser’s standard of care opinions were certainly not “unrebutted” by the
Defendants. They presented the testimony of Dr. Dobson, who opined that Dr. Anderton did not
violate the standard of care, and they cross examined all of Plaintiff’s experts thoroughly,
including Dr. Loeser, on their standard of care opinions. Defendants repeatedly informed the
Court before and during trial that they chose to limit themselves to one standard of care expert as
a matter of trial strategy; this Court did not preclude them from presenting additional standard of
care witnesses if they had chosen to do so.! The Court allotted each side a total of 20 hours in

which to present their case. The Defendants used over 3 hours of this time cross-examining

I The Court also notes that one of the defense experts, Dr. Maravilla, also opined in his deposition that Dr.
Anderton had violated the standard of care for the exact same reasons that the Plaintiff’s experts came to this
conclusion. The Court refused to allow Plaintiff to introduce this evidence at trial.
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Plaintiff’s experts and almost 8.5 hours presenting their own experts’ testimony. The Court
concludes that Defendants had ample opportunity to respond to all issues presented by Plaintiff’s
experts and this Court finds that there was no prejudice to them in allowing Dr. Loeser to testify
as a rebuttal expert witness on the issues of standard of care and causation.

B. Exclusion of Autopsy Photos and Dr. Riedo’s Testimony about the Photos

1. Admissibility of Juror Declaration

Defendants have presented the Court with a declaration a juror who, when polled, stated
that he voted “yes” on the question of whether Dr. Anderton’s negligence was a proximate cause
of Ms. Skinner’s death after he voted “no” on the question of whether she was negligent. This
juror testified that, after meeting with defense counsel and being shown the excluded autopsy
photographs and a declaration of Dr. Riedo, he would not have voted “yes” on causation.

The Court will not consider this declaration as his testimony is inadmissible under clear
Washington precedent. In Cox v. Charles Wright Academy, 70 Wn.2d 173, 179-80, 422 P.2d
515 (1967), the Supreme Court held that a trial court may not consider testimony from jurors,
post-verdict, relating to the mental processes by which jurors reached their respective
conclusions, their motives in arriving at their verdicts, the effect the evidence may have had on
the jurors or the weight particular jurors may have given to particular evidence. How a juror
would have voted had he or she been presented with excluded evidence falls squarely within the
ruling of Cox.

Hawkins v. Marshall, 92 Wn. App. 38, 962 P.2d 834 (1998), on which Defendants rely,
has limited precedential value on the admissibility of juror post-verdict declarations under these
circumstances. In that case, the trial court erroneously instructed the jury that if they found in

favor of the plaintiff, they had to award all of the requested medical expenses, even though the
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defendant argued some of the expenses were unrelated to the auto accident. /d. at 41-45. The
jury asked during deliberations whether they could award some, but not all of the medical costs,
and the trial judge erred a second time by instructing the jury that they had to award all of the
listed medical expenses. Id. at 42, 45. The defendants submitted two affidavits from jurors in
support of a motion for a new trial in which they stated that they might have awarded less if they
were able to choose only those medical bills they believed were related to the accident. /d. at 47.
The court of appeals referred to the jury inquiry during deliberations and to these affidavits in
concluding that the trial court’s error of law had been prejudicial to the defendants. There is no
indication, however, that the plaintiffs challenged the admissibility of the juror affidavits under
Cox. In cases where a legal theory is not discussed in the opinion, the case is not controlling on a
future case where the legal theory is properly raised. Berschauer/Phillips Constr. Co. v. Seattle
School Dist. No. 1, 124 Wn.2d 816, 824, 881 P.2d 986 (1994). The juror’s declaration, even had
it been filed in a timely manner, is not admissible to impeach the verdict rendered against these
defendants.

2. Admissibility of Photos

The Court addressed the issue of the admissibility of the autopsy photographs on several
occasions over the course of this trial. As the Court found prior to trial, Defendants did not
produce the photographs in discovery, did not identify them in their ER 904 disclosure, did not
disclose them in their KCLR 4(j) trial exhibit list and did not disclose them in the Joint Statement
of Evidence. The defense experts did not review the photographs prior to their depositions and
none of them relied on the photographs in forming any standard of care or causation opinions.

Defendants disclosed the photos to Plaintiff the Friday before trial and indicated they

intended to ask Dr. Riedo about them. But Plaintiff had not had the ability to depose Dr. Riedo
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regarding his interpretation of the photographs or to ask his experts to review the photographs.
Plaintiff asked this Court to exclude the photos for this reason.

The Court reviewed 16 autopsy photographs and heard from counsel regarding why the
documents had not been produced. The Court ruled that the photographs would be excluded
because they had not been produced in discovery and because the Defendants had not disclosed
them as required by KCLR 4(j). The Court also ruled that they were inadmissible under ER 403.

PSP disagreed with the Court’s ruling and filed a motion for reconsideration. PSP argued
that it should not be sanctioned for failing to disclose the photographs in discovery because it
was Overlake, not PSP, who had failed to produce them. It also argued that it would not offer all
16 of the photos but only a smaller, less gruesome, selection. PSP did not make an offer of proof
at that time as to how any of the photos were probative of a disputed issue of fact. The Court
denied the motion for reconsideration.

During Plaintiff’s case-in-chief, counsel for PSP questioned one of Plaintiff’s experts, Dr.
Talan, about the autopsy photos in violation of the Court’s in limine order. Plaintiff filed a
motion for contempt and sought sanctions against PSP for this misconduct. The Court found that
PSP had violated the Court’s order excluding the photographs and, as a sanction, excluded both
the photographs and any testimony regarding the photographs. The Court specifically found that
even if PSP should not have been sanctioned for failing to produce Overlake autopsy photos in
discovery, it was appropriate for it to be sanctioned for intentionally violating a court order
excluding evidence in front of the jury. The Court also granted the Plaintiff’s request that any

reference to the photographs be redacted from the autopsy report.
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Because the photos were not admitted, Dr. Riedo was not cross examined regarding his
interpretation of them, nor was there any rebuttal testimony from Plaintiff’s experts as to whether
the photos show anything other than what was described in the admitted pathology report.

Nothing presented by Defendants at this time convinces the Court that it abused its
discretion in excluding the photographs or excluding testimony from Dr. Riedo regarding those
photographs. There was little disagreement between Dr. Riedo and Dr. Loeser regarding what
the pathologist found during the autopsy. In fact, Dr. Loeser on cross examination conceded that
the collection of pus, whether called an abscess-like collection or an empyema, “broke open” or
“ruptured” as a result of a flight Ms. Skinner took. The crux of the dispute between Plaintiff’s
experts and defense experts was not whether pus migrated from an old surgical site into Ms.
Skinner’s brain. The dispute was over the issue of when this infiltration of pus occurred and how
rapidly it occurred. None of the expert declarations submitted by PSP demonstrates how any of
the autopsy photographs definitively answers this question. Dr. Riedo, in the supplemental
declaration submitted with the motion for a new trial, says the photos corroborate his opinion
that there was a “large pocket” in Ms. Skinner’s brain. But this fact was undisputed. All of the
experts agreed that Ms. Skinner had a void left by the acoustic neuroma surgery. He also states
that they show a “residual collection of pus in this site.” Again, this was not disputed by any
expert and was clearly disclosed in the autopsy report—a fact brought out by defense counsel
during cross examination and closing argument.

For this reason, the Court concludes that it neither abused its discretion nor committed
legal error in excluding the autopsy photographs or testimony regarding them.

/
/i
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C. Exclusion of Defense Surrebuttal Expert Testimony

Finally, Defendants seek a new trial based on the Court’s denial of their request to call an
expert as a surrebuttal witness. There is no right to call a surrebuttal witness at trial if the
testimony the party seeks to admit is cumulative, if it merely confirms testimony already given,
or if it is merely a contradiction by a witness who has already testified on the topic. State v.
Luvene, 127 Wn.2d 690, 710, 903 P.2d 960 (1995). The testimony Defendants sought to offer in
surrebuttal was cumulative of what had previously been testified to, merely confirmed what
defense experts had already said, or merely contradicted what Plaintiff’s experts said about
standard of care or causation when defense experts had already testified on these topics. The fact
that Dr. Loeser used a medical term “empyema” for the first time on rebuttal did not justify
calling a defense expert to testify that he was using the term incorrectly. The Court concluded
during trial that what the Defendants wanted to present on surrebuttal was not new and the
Defendants’ request was purely tactical-they simply wanted to have the last word and wanted the
jury to begin deliberations with one of their experts’ testimony freshest in their minds. The
Court sees no prejudice to the Defendants just because Dr. Wohns or Dr. Riedo could not testify
yet again that Dr. Anderton did not cause Ms. Skinner’s death.

ORDER

For the foregoing reasons, the Court hereby ORDERS as follows:
1. Defendant PSP’s motion for leave to file an overlength brief is GRANTED.
2. Defendants’ motion for a new trial is DENIED.
3. Defendant PSP’s request for oral argument is DENIED.

4, Plaintiff’s motion to shorten time for consideration of a motion to strike is GRANTED.
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8. Plaintiff’s motion to strike the declarations of Juror Phayaraj GRANTED. The motion to
strike the declaration of Amy Robles is DENIED.
Dated this 14 day of February, 2012.
\s\ (E-FILED)

Judge Beth M. Andrus
King County Superior Court
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E-FILED
CASE NUMBER: 10-2-24387-9 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

JEFFREY BEDE, as Personal Representative of
the Estate of LINDA SKINNER, Deceased,

Plaintiff,
V.
OVERLAKE HOSPITAL MEDICAL
CENTER, a Washington corporation and
PUGET SOUND PHYSICIANS, PLLC, a
Washington corporation,

Defendants.

CASE NO. 10-2-24387-9 SEA

SUPPLEMENTAL ORDER DENYING
DEFENDANTS’ MOTION FOR NEW
TRIAL

In the Court’s February 14, 2012 order denying Defendants’ motion for a new trial, the

Court did not address one issue raised by Defendants in a footnote of their motion — whether the

Court had articulated, on the record, the Court’s consideration of a lesser sanction, the

willfulness of the discovery violation, and any prejudice arising from the violation under Blair v.

Ta-Seattle East No. 176, 171 Wn.2d 342, 254 P.3d 797 (2011) before initially excluding the

autopsy photographs.
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While the Court believes it put its Blair analysis on the record, this Court wishes to take
this opportunity to articulate the basis for its initial exclusion during trial if the Court’s analysis
was not adequately documented previously.

First, the Court did consider the lesser sanction of continuing the trial when the autopsy
photographs were produced on the Friday before trial. The Court deemed such a sanction
inappropriate because it did not adequately remedy the prejudice to the Plaintiff of this late
production and ensure that the Defendants did not profit from the late disclosure. The Plaintiff
and his lay witnesses had flown into Seattle expressly for trial and a continuance would have
required them to find time to return to Seattle at a later date. All counsel, the parties and their
numerous experts had set aside time for this trial based on a “hard set” date. Continuing the trial
at the last minute would have created extraordinary logistical problems for everyone, not to
mention the additional expenses that would be incurred as a result of a continuance.

The Court considered monetary sanctions as an alternative to exclusion of the
photographs, but again concluded that such a sanction would not ensure that counsel “got the
message” that they and their clients need to take their discovery obligations seriously and need to
diligently investigate the existence of relevant documents and produce them in a timely manner.
Additionally, the Plaintiff sought to exclude the entirety of Dr. Riedo’s testimony as a sanction.
This Court rejected that sanction as too severe given that Dr. Riedo had been deposed before he
had seen the autopsy photographs and could testify at trial about all of his opinions without
referring to or relying on the excluded evidence. The Court did not prevent any defense expert
from expressing any opinions on standard of care or causation.

Second, the Court found the discovery violation had been willful in the sense that the
Defendants had not shown good cause for their failure to disclose the autopsy photographs
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during discovery. The photographs were within the control of Defendant Overlake Hospital
throughout the pendency of this lawsuit and easily accessible to Defendant PSP during the same
period. Defendants and their experts had ample opportunity to review these photos to determine
if they supported the defendants’ theory of the case and should have done so. Although the
Plaintiff had a copy of the autopsy report, and the report made reference to photos, Plaintiff
asked for the production of any documents relating to Ms. Skinner and it was not Plaintiff’s
responsibility to question whether photos did in fact exist when none were produced during
discovery.

Third, the Court concluded that allowing Defendants’ experts to refer to and rely on
photographs produced on the eve of trial unduly prejudiced Plaintiff because he had not had the
opportunity to have his experts examine the photographs, depose defense experts regarding their
interpretation of them, or have time with his own experts to develop opinions in rebuttal to this
evidence.

This supplemental order documents the Court’s Blair analysis made during the pre-trial
hearings and during trial.

Dated this 21st day of February, 2012.

/s (e-filed)
Judge Beth M. Andrus
King County Superior Court
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Defendant Exhibit
@)WERLAKE HOSPITAL MEDICAL CENTER FINAL AUTOPSY REPORT
PATIENT NAME LOG DATE CABE NO.
SKINNER, Linda A 0172822010 0A2010-00001
ATTENDING PHYBICIANS PROSECTOR DATE ADMISSION HOSPITAL NO.
Pater A. Flashiseld #3; Willam J. Walis
el g Thoroughgood 04/2872010 0000754830
: DOB AGE BEX DATE DEMISE ACCOUNT NO.
08731145 864 F 01272010 38837015
FINAL ANATOMICAL DIAGNOSIS
CRANIUM AND BRAIN:
= ACUTE BACTERIAL MENINGITIS.

- PURULENT COLLECTION, RIGHT TEMPORAL, RIGHT MIDDLE/INNER EAR.
- STATUS POST LEFT VENTRICULOPERITONEAL SHUNT PLACEMENT.

- STATUS POST RIGHT RETROAURICULAR MASTOIDECTOMY FOR ACOUSTIC NEUROMA,
DISTANT.

mmaﬁmmmnme.mouummow

ADDITIONAL PATHOLOGICAL FINDINGS:
- UTERINE LEIOMYOMATA.
- FIBROCYBTIC CHANGES, LEFT BREAST.
- FOCAL MILD EMPHYSEMATOID CHANGE, UPPER LOBES OF RIGHT AND LEFT LUNG.
- VASCULAR CONGESTION, MULTIPLE ORGANS.

mmm

~ FINAL COMMENT

* The palient is a 64-year-old femaie who was admitied to Overiaka Hospital on 01/26/2010 with a disgnosis of acule

mening!tls due to Strepiocoocus pnaumonia infection. Daspits bromd-spectrum antibiofic therapy, the patient
deleriorated rapidly. The diagnosis of brain desth was esiablished and Ne-support was removed on 01/27/2010.

) mwmnm mwmmmhwﬁnmmm

sscondary o aculs otiis. All othar crgan sysiems samplad do not show significant histopathological findings, thers
Is no evidence of acute infaction within these organs. Cause of death, basad on the organs sxamined, is altributed to

HISTORY

' The patient is & 64-year-old woman who had symptoms of maiaisa, neck pain and flu-ie liness with no apparent high

fever, for which she had recently consulied in the Overisike Hospital Emergency Room on 01/25/10. She retumed fo the
Emergency Room of Overisies Hoapital on the evening of 01/28/2010. She had salzures in the emergency room, bacama
comatoss and required Intubation and mechanical ventliation. A spinal tap performed In e Emergency room showed
Mwm-muummmmwuthMmm
acuis sireptococous meningitis. Broad m-mmuhmammnosoom
vaniiculoperitonaal shunt

1 pneumonia
mmnnn-rm changes suggestive of brain death wara nolad. A lsft frontal

mmmmmwmmmmmmummm \
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@OVERLAKE HOSPITAL MEDICAL CENTER FINAL AUTOPSY REPORT
PATIENT NAME LOG DATE

CASE ND.
SKINNER, Linda A 0172872010 OA2010-00001
ATTENDING PHYSICIANS PROSECTOR 'DATE ADMESSION HOSPITAL NO.
Peler A. Hashisski #3; Wiliam J. Watts
e 'g: Thoroughgood nmw 00007654639
poB AGE BEX DATE ACCOUNT NO.
06/31/45 84 F  DI27/2010 38637015

patient was taken off ife support on 01/27/10. A full atriopsy Is requested end performed on 04/28/2010.

imaging: A head CT-scan performed on 01/26/10 was significant for post operative changes sssociaiad with a past right
refro-guricular masioideciomy. There was opaoification in the right miidie ear cavity and partial opacificalion of the right
* masioid celfis. Fluld level was noliced in the right extemal sudiiory canal suggestive of olifis exdema and ofills media,

indetarminate soft issue densitly within the left lateral veniricle. An MRI of the cervical spine performed on 01/28/10 wes
significant for enhancement of meninges.

Past dlinical history includes: left carolid endsrisreciomy, history of breast cancer status post ilumpeciomy and radiation
therapy, remoie history of hepaiiis A, siatus post right refrosuriculer mastoldectomy for right acousific newroma,

GROSS DESCRIPTION

EXTERNAL EXAMSNATION: The body is that of n 64-year-oid female, appearing her stated age, well-deveioped, wel-
nourished, meastiring 5 fest 5 inches from crown [ heal and estimatad to weigh 85-70 kg. There is developad rigor
mortis with posterior dapendent ivor moriis of usual color. The scaip has gray-brown halr. The face is unremarkabls
Eyes are biue, puplls are 0.5 cm in diameter, symmetric. Neck, chest and sbdomen are unfemarkable. Exiemnal geniialia
are thoss of a normal adult female. Exiremities are symmeirical, proporfioniis, without edema. Tha following devices are
in placec bisdder catheter, right inguinal IV ine, right subclavian IV line, left wrist IV ine and right hand IV ne.

The following scars are identified: 3.5 om scar (lsit frontal); recent 4.0 om incision (lower lsft anterior hemilhorax); recent .
3.0 cm inclsion (upper left anlarior hamiabdomen); perlumbilioal oid heeled scar, 1.6 cm; old healed 10.0 cm scar (lower
left sbdomen); 5.0 cm scar (Jower right abdomen); 10.0 om old scar (upper right abdomean); 1.5 scar (left neck); 8.0 om
hesled scar, retroauricular, right ear, consisiant with status post remols surgery for acousiic nerve newroma. Recent
lumber punchure siie s ideniified.

INTERNAL EXAMINATION: The body is opened through the usual Y shaped incision. The panniculus measures up 10 5.0
om In maxdmum thickness. The pericandial cavily contains normal amounts of fluid, esimated at 10 co, serces is smooth
without adhesions. The plaurs! cavitiss are frea of fluid or adhesions. Pleura is smooth and glistening. The diaphragm s
intact. The perftoneum s smooth end glistening, cavity with no abnormal contenis. The shdominal organs are in thelr
normal position. Two fubuler medical devices are identiied, one in the abdomen and ona In thorec. The bressts are
examined, showing airophic change with extensive fatly repiacemant and focal florooystic changes; thare Js no evidence of
gross fumor.

Thyrold: The thyroid gland weighs 16 gm and is of i usual shape and size with brown-red homogenous cut surface.
Parathyrold glands ara not dissected.

Cardiovascular System: The heart weighs 412 gm, with sitached sscending soria. The epicardium is smooth and

gisiening with a focal erea with petechise. The right atrium Is normal appendage without thrombus. The tricuspid veive

fing measures 0.5 cm. The vaive lesfisis are thin. The chordae iendineae ara thin and separaie. The andocardium of the

right ventricie Is smooth, not thickened. The right venirioutar myocerdium measures 0.5 om in thickness. The pulmonary

vaive measures 8.8 cm In cicumference. The valve cusps are thin and frensiucent. The pulmonary ariery and Hs major
 branches are free of emboll. The left atrium is normal. The mitral vaive ring messures 6.3 cm In circumference. The \
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atrophic change, unremarkable, 1.0 cm in greatast dimension each. \

LOG DATE CASE NO.
KINNER, Linda A 01/28/2010 OA2010-00001
\TTENDING PHYBICIANS PROSECTOR DATE ADMRSSION HOSPITAL NO.
Pelar A. Hashisaki #3; Willam J. Watls
£230, Aa 3, ek $20° T i townee
boB AGE SEX DATE DEMISE ACCOUNT NO.
05/31456 64 012772010 386837815
vaive isafists are commensurats with age, without abnormal thickening. The chordae tendineae are thin and separate.
The endocardium of the left ventricls Is smooth and glistening without thickening. At 1.5 cm below the Intraventricular ring,
the left veniricular myocardium measures 1.5 cm In thicknesa. The sortic valve maasures 4.8 om in circumfersnoe. The
vaive cusps show no abnormal thicksning. Coronary arferies show minimal alhercecierotic change. The right andl left
coronery arteries are patent, 0.5 cm in diameter. The thoracic and abdominal aoita show mild atherceclerclic change thet
increases distally. The branches of the aortic arch and desceriding @orta are patent, unremarkable.
Resplratory System: The larynx has a normal configuration, mucosa pale and intact. Trachea of normal configaration with
focal congestion. The bronchi are normally patant, mucoss pale and intact. The right ung weligha 830 gm and the left
lung weighs 5620 gm. The plaura is smooth and glistaning. The parenchyma is normally crepliant, tan-pinic, without
oonsolidation. Tha lower lobes ame tan-red. On cut sections, no focal changes are idenfifled. The branches of the
pulmonery artery are well patent, thrombosmboll are nol sean.
%iﬂ Weighs 2,100 gm. The capsule is smooth and glistening. On cut seclions, the parenchyma Is
homogenous and brown-tan, Eiﬂlillul%rggzﬂi The gailbladder
corntains small amounts of blle. The mucosa is bile siained, intact and the wall If piable. Calcull are not identified. The
hepafic and common bile ducts show normal patency, tha mucoas ls bile stained, intact.
Bpleen: Weighs 140 gm. Tha capsula is smooth and glisisning. On step sacions, the pulp s dark-red, folicles are
. vislble, trebacula not thickenad
Panoreas: Usual shape. Biap sactions show normal lobular architecture, parencivyma tan and of nonmal consistancy.
- Gastroiniesfinal Tract The esophagus shows normal wall, the mucosa s intact with normal pefiam. There is normal
:  sharp dsmarcation of the candivesophageal junciion. The stomach contsine iquid material The mucoss is intact, pale
with focal sreas of congestion, pattern is normal. The pylorus is normaily palant. The duodenum shows the usual bils
stainad material. The remainder of the small bowel has intaot pink-tan mucosa. The colon contains a moderats amount of
brown fecal material. The mucosa is intact, unremariable. The appendix is present and unremarkable.
Adrenal Glands: The combined waight of the adrenal glands with @ moderaie amount of fat attached is 40 mg (20+20).
Shape-and sizs is normal. The cortax is yeliow, uniform and measures 0.4 om in thickness. The medulia Ia gray,
unreméaxkable.
,  Urinary System: Kidneys: The right kidney weighs 160 gm and the lefl weighs 140 gm. Tha capsules strips sasily to
1 reveal smooth cortical susfaces. Archlieciura is normal with sharp corticomaduliary demarcafion. The cortex messures
! 0.6cmand 0.7 om In thickness. The meduila is tnremarkable. The urelsrs are patant, with intect pale mucosa. The
urinary bladder contsins a small amount of siraw-colored urine. The bladder mucosa s pale, intact and the wall is
m unremarkable.

_ Femala reproductive system: Uterus with attached cervix and fallopian tubes is grossly 7.0 om x 6.0 om x 3.0 om. The
i serosals smooth end giistening. The myometrium shows two lslomyomata that focally aller the uterine overall shape. The
sndometrium is thin, up to 0.1 om in thickneas, unramarkabis. The cervix is grossly unremarksble. The overies show

_
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Bona: A porfion of rib Is removed. The bone Is normally dense in consistency, cut section shows red mamow. The vertsbral

column does not show gross
Caivarium and Brain: The scelp end siaill are siatus post left

shunt and right excision for acoustic

vaniriculo-perfionesl ’
nerve nauroma. The scalp is inclsed in the usual masiold o masiold fashion and refleciad so as o expose the calvarium.
The caivarium is removed in usual fashion, epidural collections of blood or exudata are not seen. The dura is
unremarkable, not under tension, subdural collsclions of biood are not seen. Purulant exudais, bilsleral end patchy, is
present in the subarachnoild space. The cerebral hemispheres are symmetrically well developed and show a normall
convolufionial pattsm. A pliot saclion of the lefl brain is cbiained in si. There is no apparent gross evidence of carebeliar
pressure coning. The cerebeliar heamispheres are symmedrically well deveiopad with a normal patism of follation. The
brain is removed In the ususi fashion, not weighed and piaced In formalin for customary fhation and subssquent
eamination. There is no evidence of vascular abnormallty. mu—ammmmmmmn
the naked eye, before or afier removal of the dura. A wedgs from the right emporal bone, at tha level of the mid portion of

the superior border of the petrous (base of wedge st supsrior border, with apex fowards

flssure) Is sawed

peircequamous
off to expose underiying siructures. The normal expecied anatomy s not visuakzed, as it Is obecured by a collection of

pus.

~ BUMMARY OF BECTIONS:

Right breast.
Left breast.
Right adrens,
Left adrenal

Rbum.mw

Purulent matarial from inner ear / tiasus Gram stain
=X Bone wedge from temporal bone,

S<CHOADVOZEZrXA-—"IQMMOO®>
;!
§
2
a
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mmmmmﬂmmmmm

MICROSCOPIC DESCRWPTION: (VT/see)

The concentrated smear from the cersbiospinal fluid shows heavy aculs inflammatory infllralss, bacierial organisms ars
idendified on tha diluted preparation. Pllot section from the laft brain shows suppurative inflammation and few pigmented
macrophages within the subarachnoid space. A tissue Gram stain highlights the presenca of numerous gram posifive
coccl with paired amangement. Acute inflammatory infiltrates or edematous change s not seen within the gray matter.
Sections from the purulent matarial (siide V) show soft fissué with heavy acuts inflammatory infiltrates, focsl fibrosis,

body-type
- sasn. A fissus Gram staln wmmdmmlmnw in pairs. Sections from the lemporal
bone show undrelying atiached soft fissue with acute inflammatory infilirates, smorphous malstial and foreign body type
nmghialm Acute iInflammation Is not saen associated with the side from the intracranial base of

mmmmmmmmmmuummmmmm
apocrine metapiasia. Baclions from tha adrensd glands do not show any diagnostic histopathological abnormaiity, vascular
congeetion Is presant Sections from the right kidney and ureler do not show sny disgnostic hislopathological
sbnormafiies, vascular congestion ls present. Seclions from the spieen and biadder-show aulolytic change, no'diagnastic
histopathological sbnormalities. ‘Saclions from the iver show vasoular congestion and minimal chronio Inflammatory
infilirates are not seen. Vasculer congestion is present.
Seciions from the siomach show vasouler congestion. Saotions from the upper fobes of the right and lsft lung show focal
. anthrecofic pigmentalion focal

i
i
;
i
i
E

the trachea show focal mm-ﬂmm consisient with siatus post endotracheal tube
placement.

Mwhﬁnmﬁﬁhﬁnwﬁgﬂmbh“ﬁdbmmm.

\
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"Pﬁneﬂrme. ' : LOG.DATE GASENG:
8KINNER, LlﬁdaA ' - 0112812010 @Azom-wﬁm
ATTENDING PHYSICIANS PROBECTOR OATE ADMISSION HOSPITAL NO.
‘Pétor A Haishisild #3; Willism J. w:un 01?26?3010 00007546839
H230; Afl.N Num;za S
[« N AGE: aar DATE DEMISE ACCOUNTND..
L 053145 84 F 0172772010 38637915
FINAL NHLTOMICAL DIAGNGQIS
CRANIUM:AND, BRAIN

: ;ﬂe:mwaa?cﬁfgmm. “Eﬂmggiﬁsf TEMPORAL, RIGHT MIDDLEANNER EAR;.
» LLECTION, GHT M|
.= STATUS POSTLEFT wsmmcul.oﬁehmﬂm SHUNT PLACEMENT,
' 'STATUS POST RIGHT RETROAURICULAR:MASTOIDECTOMY FOR ACOUSTIC neunam
DIS'!'ANT..
“FOLLBRAIN Exmgpumou PENDING; ADDENDUM TOFOLLOW.

" ADDITIONAL PATHULOGICAL FINDINGS]
- YTERINE: l.EléﬁlYnmIA‘.N o
+ FIBROCYSTIC CHANGES, LEFT BREAS
- FOCAL MILD eh#ﬂ\é‘sm!rmn CHANGE, UPPER LOBES.OF RIGHT AND LEFT LUNG..
= VASCULAR conc&sﬁbu MULTIPLE DRGANS.

Cultutes: Notpetforimec
phs: Pﬂfoﬁmd

FINAL CEHHEN?

Thé patient is-a Bd-yaar‘-bld mbWWaa-‘ade to:Overiake Hospital on-01/28/2010 with a diagniosis-of aciite’
bamﬂd meningitis due 10 5 fridumonta irfection: Daspite brbad-spectiuom antiblotic therapy, the patient.
edirdpidly; Tha diaghosls: of brai death Was established. nﬁ*llb-mbrtm ramovenmmmmm

muubmmmyh péfiorned. Gross'and mictoscopic findifgs confitn the; dlagnosis of cuie bacledaf miningits,
Thost Hhﬂymndarywam ofilis: All other organ:systenis sampjet| do’ riotshow significant his -al findin
thete'lg; novﬂdo:imh ‘of-acute infection within: thege organs. Cause: of death, based: on'the:organs: examined, Is-attrit
10, atuUte; mii\gi $

HISTORY

THe paﬁamis a Mymf-old Woriian who-had symplois bf maldise, ieck paliatia fludiKe llness With:no-apparent

fever, far‘whlchhhohad modnﬂy consulted in'the’ Overtake Hospital Em&ryemy Room on:01/25/10. She fétumed thdr
Ememe*hcy Roafn ofiOveriake Hospitil oh the: &vening of 04/26/2010. Shé'had seiires iri the smergency foom, bécame:
‘contalosé:and pequired:intubatior arid-mriechanical ventilatian: A spinel lapiperformed Ift the Emergency rooivi showed
dondymldwmubbem Mﬂ'smp‘toqqecus pmarmn’iuuntlgyn. T}hﬁﬁmt%q&mﬂed’&uhhtamive@m unit
for acute streptocaccus pneumonia:meriingllis., Broad spectrum-antibiitic therapy was nitisted. J\ppm:dmainlyamam:m
01/27/10 neursiogical changes sutigestive. ‘of brain:death were noted. A m rontal ventriculoperitonesl shunt was
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performed, with no clinical change. Neurology consultation concurred with the diagnostic impression of brain death, The
patient was taken off life support on 01/27/10. A full autopsy s requested and performed on 01/28/2010,

imaging: A head CT-scan performed on 01/26/10 was significant for post operative changes assoclated with a past right
retro-auricutar mastoldectomy. There was opacification In the right middie ear cavily and partial opacification of the right
mastold cefls. Fluid level was noticed in the right external auditory canal suggestive of otitis externa and ofitis media.

inate soft tissue densifly within the left lateral ventricle. An MR of the cervical spine performed on 01/26/10 was
significant for enhancement of meninges.

Past dlinical history includes: lefl carotid endarterectomy, history of breast cancer status post lumpectomy and radiation
therapy, remote history of hepatitis A, status post right retroauricular mastoidectomy for right acoustic nsuroma.

GROSS DESCRIPTION

EXTERNAL EXAMINATION: The body is that of a 84-year-old female, appearing her stated age, well-developed, well-
nourished, measuring 5 fest 5 inches from crown fo heel and estimated to weigh 85-70 kg. There is developed rigor
mortis with posterior dependent livor mortis of usual color. The scalp has gray-brown hair. The face Is unremarkable.
Eyes are blue, pupils are 0.5 cm in diameter, symmetric. Neck, chest and abdomen are unremarkable, External genitalia
are thosa of a normal adult female. Extremities are symmetrical, proportionate, without edema, The following devices
are in place: bladder cathster, right inguinal IV fine, right subclavian IV line, left wrist IV line and right hand IV line.

The following scars are identified: 3.5 cm scar (left frontal); recent 4.0 cm incision (lower left anterior hemithorax); recent
3.0 cm incision (upper left anterior hemiabdomen); periumbilical old healed scar, 1.5 cm; old healed 10.0 cm scar (lower
left abdomen); 5.0 cm scar (lower right abdomen); 10.0 cm old scar (upper right abdomen); 1.5 scar (left neck); 8.0 cm
healed scar, retroauricular, right ear, consistent with status post remote surgery for acoustic nerve neuroma. Recent
lumbar punciure site Is identified.

INTERNAL EXAMINATION: The body Is opened through the usual Y shaped incision. The pannicuius measures up to
5.0 cm In maximum thickness. The pericardial cavity contains normal amounts of fluld, eslimated at 10 cc, serosa is
smooth without adhesions. The pleural cavities are free of fluld or adhesions. Pleura Is smooth and glistening. The
diaphragm Is intact. The peritoneum is smooth and glistening, cavity with no abnormal contents. The abdominal organs
are in their normal position. Two tubular medical devices are identified, one in the abdomen and one In thorax. The
breasis are examined, showing atrophic change with extensive fatty replacement and focal fibrocystic change; there Is no
evidence of gross tumor.

Thyroid: The thyrold gland weighs 16 gm and Is of its usual shape and size with brown-red homogenous cut surface,
Parathyroid glands are not dissectad.

Cardlovascular System: The heart weighs 412 gm, with attached ascending aorta. The epicardium is smooth and
glistening with a focal area with petechiae. The right atrium {s normal appendaga without thrombus. The tricuspid valve
ring measures 9.5 cm. The valve leaflets are thin. The chordae tendineae are thin and separate. The endocardium of
the right venlricle is smooth, not thickened. The right ventricular myocardium measures 0.5 cm in thickness. The
pulmonary vailve measures 8.8 cm in circumference. The valve cusps are thin and transiucent. The pulmonary artery
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and its major branches are free of emboli. The left atrium is normal. The mitral valve ring measures 6.3 cm In
circumference. The valve leaflets are commensurate with age, without abnormal thickening. The chordae tendineae are
thin and separate. The endocardium of the left veniricie is smooth and glistaning without thickening. At 1.5 cm balow the
intraventricular ring, the left ventricular myocandium measures 1.5 cm in thickness. The aortic vaive mesasures 4.6 cmin
circumference. The valve cusps show no abnormal thickening. Coronary arteries show minimal atherosclerotic change,
The right and left coronary arteries are patent, 0.5 cm in diameter. The thoracic and abdominal aorta show mild
atherosclerotic change that increases distally. The branches of the aortic arch and descending aoria are patent,
unremarkable.

Respiratory System: The larynx has a nommal configuration, mucosa pale and intact. Trachea of normal configuration
with focal congestion. The bronchi are normally patent, mucosa pale and Intacl. The right lung weighs 830 gm and the
left lung weighs 520 gm. The pleura Is smooth and glistening. The parenchyma Is normally crepitant, lan-pink, without
consofidation. The lowsr lobas are tan-red. On cut sections, no focal changes are identified. The branches of the
pulmonary artery are well paient, thromboemboli are not sesn.

Hepatobilllary System: Weighs 2,100 gm. The capsule is smooth and glistening. On cut sections, the parenchyma is
homogenous and brown-tan, of normal consistency and the architecture Is normal without focal changes. The
gallbladder contalns small amounts of blle. The mucosa is bile stained, Intact and the wall if pliable. Calculi are not
identified. The hepatic and common bile ducts show normal paiency, the mucosa is bile stained, intact.

Spleen: Weighs 140 gm. The capsuie is smooth and glistening. On step sections, the pulp is dark-red, follicles are
visible, trabecula not thickaned.

Pancreas: Usual shape. Step sections show normal lobular architecture, parenchyma tan and of normal consistency.

Gastrointestinal Tract: The esophagus shows normal wall, the mucosa is intact with normal pattern. There Is normal
sharp demarcation of the cardioesophageal junction. The stomach contains liquid material. The mucosa is intact, pale
with focal areas of congestion, pattern is normal. The pylorus is normally patent. The duedenum shows the usual bile
stained malerlal. The remainder of the small bowel has intact pink-tan mucosa. The colon contains a moderate amount of
brown fecal material. The mucosa is intact, unremarkable. The appendix is present and unremarkable.

Adrenal Glands: The combined walight of the adrenal glands with a moderate amount of fat atiached is 40 mg (20+20).
Shape and size is normal. The cortex is yellow, uniform and measures 0.4 cm in thickneas. The meduila is gray,
unremarkable.

Urinary System: Kidneys: The right kidney weighs 150 gm and the left weighs 140 gm. The capsules strips easlly to
reveal smooth cortical surfaces. Architecture is normal with sharp corlicomeduliary demarcation. The coriex measures
0.6 cm and 0.7 cm In thickness. The medulla Is unramarkable. The ursters are patent, with intact pale mucosa. The
urinary bladder contains a small amount of straw-colored urine. ‘I’hobhddermueonhpale,hhotandﬂnwalh
unremarkable.

Female reproductive system: Ulermwlﬂmhdmdcewhcandfalopln’nkm!sgmiy 70cmx 50cmx3.0cm. The
serosa s smooth and glistening. The myometrium shows two leiomyomata that focally aller the ulerine overall shape.
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U Left ventricle.
v Purulent material from inner ear / tissue Gram stain
W-X Bone wedge from temporal bone.

Cerebrospinal fluld concentrated smear (0127:BF3S)(straight and diluted)

MICROSCOPIC DESCRIPTION: (VT/sas)

The concentrated smear from the cerebrospinal fiuid shows heavy acute inflammatory infiltrates, bacterial organisms are
identified on the diluted preparation. Pllot section from the left brain shows suppurative inflammation and few pigmented
macrophages within the subarachnoid space. A tissue Gram stain highlights the presence of numerous gram positive
coccl with paired arrangement. Acute Inflammatory infiltrates or edematous change is not seen within the gray matter.
Sections from the purulent material (side V) show soft tissue with heavy acute inflammatory infiltrates, focal fibrosis,
machrophages and a rare possible foreign body-type mullinucleated glant cell. Adipose cells and fragments of bone also
seen. A tissue Gram stain highlights the presence of scaltered cocci, some arranged in pairs. Sections from the temporal
bone show undrelying attached soft issue with acute Inflammatory infiitrates, amorphous material and foreign body type
multinuclaated giant cell reaction. Acute inflammation is not seen associated with the side from the intracranial base of
skull.

Sections from the right breast show atrophic change, sections from the eft breast show fibrocystic changes with focal
apoahemetapiaﬁn Sections from the adrenal glands do not show any diagnostic histopathological abnommality,

. vascular congestion Is present. Sections from (he right kidney and ureter do not show any diagnostic hislopathological
abnormalities, vascular congestion is present. Sections from the spleen and bladder show autolytic changs, no
diagnostic histopathological abnormalities. Sections from the liver show vascutar congestion and minimal chronic
Inflammatory inflitrates associated with the portal triads. Acute inflammatory infilirates are not seen. Vascular congestion
is present. Sections from the stomach show vascular congestion. Sections from the upper lobes of the right and left lung
show focal anthracotic pigmentation within the interstitium and within alveolar macrophages; focal emphysematoid
change Is seen. Sections from all other lung lobes do not show any diagnostic histopathological abnormafiies. Vascular
congestion Is present. Sections from the right and left ovaries show atfophic change. Sections from the uterus show a
lelomyomata. Sections from the right and left vantricle are unremarkable. Sections from the thyrold are unremarkable.
Sections from the trachea show focal acute epithellalitis and vascular congestion, consistent with status post
endolracheal tube placement.

Expert consultation on whole brain pending, spscimen to be forwarded to Johns Hopkins University.
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