
Case No. 68532-5-1 

COURT OF APPEALS, DIVISION ONE, 
OF THE STATE OF WASHINGTON 

P A TRICK A. T. JONES, individually and as assignee of all right, title, and 
interest of the chose in action of PETER POWELL, 

APPELLANT, 

v. 

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION, 
WASHINGTON STATE DEPARTMENT OF ECOLOGY, and THE TOWN 

OF HUNTS POINT, a 
Municipality, 

RESPONDENTS. 

APPELLANT'S OPENING BRIEF 

Attorney for Appellant Jones 

Jones Law Group, PLLC 
Marianne K. Jones 
11819 NE 34th Street 
Bellevue, W A 98005 
425-576-8899 



I. 

II. 

III. 

IV. 

TABLE OF CONTENTS 

Assignments of Error/Issues Pertaining to Assignments of 
Error 

Statement of the Case 

Argument 

A. 

B. 

Legal Standard 

The trial court erred when it affirmed the dismissal of 
Jones' administrative appeal on the grounds that the 
appeal was not timely, and the matter should be 
remanded to the trial court for further remand to the 
SHB for consideration of Jones' appeal on the merits. 

1. 

11. 

111. 

IV. 

Jones had a right to notice and a substantive 
right to appeal. 

WSDOT, WSDOT and HP failed to provide 
Jones with a full opportunity for 
involvement m the development and 
implementation of a shoreline master 
program. 

The statutory and administrative authority 
required that the agency, WSDOE, provide 
its approval or disapproval by mail or hand 
delivery. 

Immediately following the WSDOE 
decisions and appeal, the statutory notice 
requirements were amended to include 
notice by electronic means, but the 
amendment does not have retroactive 
applicability related to Mr. Jones 
substantive right of appeal. 

ii 

Page 

1 

2 

9 

9 

9 

9 

10 

11 

14 



v. 

VI. 

V. Conclusion 

VI. Appendices 

There is no evidence that the CUP decision 
was ever mailed, or if it was may have been 
mailed on February 24, 2011 , and Jones 
appeal was timely. 

Even if it is determined that the WSDOE 
was authorized to email the decision and 
notice to HP, HP failed to immediately 
provide notice to the homeowners or 
interested parties. 

iii 

20 

25 

26 



T ABLE OF AUTHORITIES 

Page 

Statutes and 
Codes 

RCW 43.21B.00I 12, 13, 
14, 16, 
20,21 

RCW 90.58.010-020 23 

RCW 90.58.130 10 

RCW 90.58.140 20,21 

RCW 90.58.140(6) 10, 11, 
13, 15, 
16,24 

RCW 90.58.140(10) 10, 12 

WAC 173-27, et seq 12,24 

WAC 173-27-001 21 

WAC 173-27-030(16) 13, 14, 
15,20,21 

WAC 173-27-110 13 

WAC 173-27-200(1) 12,20, 
21,24 

Case Law 

J 000 Virginia Ltd Partnership v. Vertecs Corp, 18 
432,584 citing Wash. Waste Sys., Inc. v. Clark 
County, 115 Wash.2d 74, 794 P.2d 508 (1990). 

IV 



Bayless v. Community College District No. XIX, 18 
84 Wash.App. 309, 927 P.2d 254 (1996) 

In re F.D. Processing, Inc., 119 Wash.2d 452, 18, 19 
832 P.2d 1303 (1992) 

Herman v State of Washington Shoreline 9, 19,25 
Hearings Bd., 149 Wn.App. 444, 204 P.3d 928 
(2009) , revieVl! denied 166 Wn.2d 1029,217 
P.3d 336 

McGee Guest Home, Inc. v. Dep't of Soc. & 18 
Health Servs., 142 Wash.2d 316, 12 P.3d 144 
(2000) 

In re Mota, 114 Wash.2d 465, 788 P.2d 538 19 
(1990) 

Nuddv. Fuller, 150 Wash. 389,273 P. 200 9 
(1928) 

State v. Cruz, 139 Wash.2d 186,985 P.2d 384 18 
(1999) 

Walker v. Pt. Ruston. et. al. SHB case No. 09- 22-23 
013,09-16 (Consolidated) 

v 



I. ASSIGNMENTS OF ERROR AND ISSUES PERTAINING 
TO ASSIGNMENTS OF ERROR 

The trial court erred when it dismissed Appellant Jones' petition 

for review and affirmed the decision of the Shoreline Hearings Board 

("SHB") issued on June 7, 2011, which dismissed Jones' appeal for lack 

of jurisdiction on the grounds that the appellants' petitions were not timely 

filed. In asserting this assignment of error, Appellant Jones asks the court 

to consider the following issues: 

(1) Did Jones have a right to notice and a substantive right to 

appeal? 

(2) Did WSDOT, WSDOE and HP have an obligation to provide 

Jones with a full opportunity for involvement in the 

development and implementation of a shoreline master 

program and did they fail in that obligation? 

(3) Did statutory and administrative authority reqUIre that the 

agency, WSDOE, provide its approval or disapproval by mail 

or hand delivery? 

(4) Was the amendment of the statute retroactively applicable such 

that electronic notice constituted actual notice, when the 

amendment affected Jones' substantive right to appeal? 

(5) Even if it is determined that the WSDOE was authorized to 

email the decision, did the local authority, HP, have an 

obligation to timely provide notice to homeowners or interested 

1 



parties, did it fail in that obligation, and if so, is the remedy to 

allow appeal 21 days from when HP provides notice? 

III. STATEMENT OF THE CASE 

The, Appellant Patrick A.T. Jones is the owner of real property 

located within the city limits of the Town of Hunts Point ("HP,,)I. 

(Appendix "AP" 1)2 

On May 4, 2010, the Washington State Department of 

Transportation ("WSDOT") submitted an application to HP for a shoreline 

substantial development permit ("SSDP") to construct portions of an 

expansIOn of SR 520 with a noise wall and pedestrian/bike trail 

improvements and a conditional use permit ("CUP") to construct a 

stormwater treatment facility with an outfall at Fairweather Bay within the 

Town of Hunts Point. (AP 14-40) The proposed location of the facility 

was within 200 feet of Jones' property and would negatively impact half a 

million dollars in dredging responsibilities of Peter Powell. (AP 4) 

Over a course of two months between December 2010 and January 

2011, WSDOT's applications for the SSDP and CUP were heard by the 

I Mr. Jones appealed to the SHB along with another Hunts Point 
homeowner, Peter Powell. Powell has assigned all right, title, and interest 
to this matter to Jones, therefore, references to Mr. Jones include the 
interests of Mr. Powell. 
2 All documents contained in the appendix are part of the Certified Appeal 
Board Record provided to the Court and are included in the appendix for 
the court's ease and reference. 
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Town of Hunts Point ("HP") Hearing Examiner. The Department of 

Ecology ("WSDOE") participated in the hearing and was responsible for 

reviewing and approving or disapproving the decision on the SSDP and 

CUP and giving notice of any changes to the SSDP and CUP decision 

under RCW 90.58.140(10). On February 2, 2011, HP Hearing Examiner 

Theodore Paul Hunter issued Findings, Conclusions and Decision 

conditionally approving WSDOT's application for SSDCUP. (AP 41-64) 

On February 15, 2011, Geoff Tallent, Section Manager of the 

Shorelands and Environmental Assistance Program of WSDOE wrote a 

letter to Scott White of the WSDOT whereby WSDOE approved the 

WSDOT CUP application provided WSDOT met certain conditions. (AP 

65-67) Under RCW 90.58.140(6) and (10), RCW 43.21B.001, WAC 173-

27-200(1) and WAC 173-27-030(16), WSDOE was required to mail its 

approval or disapproval of the CUP to HP, the local jurisdiction, and to 

WSDOT, the applicant. This is of significance and importance because the 

mailing of WSDOE' s decision on the CUP triggered the statutory response 

period of the interested parties, including Jones and/or Powell as a 

property owners and interested parties. 

The mailing of notice of WSDOE's CUP decision was purportedly 

done by Mr. Tallent of the WSDOE. (AP67) Mr. Tallent signed the 

WSDOE decision, and he represented the mailing status of the CUP 

decision. (Id.) The line directly below Mr. Tallent ' s indicates that the letter 
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was sent by certified mail with using tracking number 7010 0290 0000 

8205 2225. CId.) Mr. Tallent recognized within his letter that "date of 

receipt" was defined by RCW 43.21BOOl. CAP 66) However, the envelope 

received by the Town of Hunts Point did not contain the same certified 

mail tracking number. CAP 74). A search of u.s. Postal Service records 

revealed no results for tracking number 7010 0290 0000 8205 2225. CAP 

81) 

On February 15, 2011, the WSDOE also issued a notice that it had 

received notice of Hunts Point's approval of WSDOT' s application for an 

SDP. CAP 84-85) This letter was directed to Mr. Scott White of the 

WSDOT and signed by David Radabaugh. (Id.) The letter purports that 

Mr. Radabaugh transmitted WSDOE's notice of receipt of the SSDP to 

Mr. White of WSDOT, Mr. Daniel Babuca of WSDOT, and Ms. Mona 

Green of HP. (Id.) This letter also indicates that the decision was sent by 

certified mail using certified mail tracking number 7010 0290 0000 8205 

3328; there was only one tracking number. (Id.) The U.S. Postal records 

show one result for this tracking number. CAP 79) There is no evidence 

that the SSDP decision was mailed, certified or otherwise, to the local 

authority, HP. 

As a property owner, Mr. Jones was entitled to receIve notice 

WSDOE's approval of the CUP and notice that WSDOE had received 

WSDOT'S SSDP. However, Mr. Jones did not receive a copy of either 
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decision and had to acquire the decisions on his own. (AP 2) Evidence was 

presented to the Shoreline Hearings Board that a purported email was sent 

by David Radabaugh to Scott White on February 15,2011, attaching his 

letter. (AP 91) The email states that the purpose of the email was to 

provide notice of the WSDOE's approval of the CUP and SSDP and that 

Mr. White's "receipt of this email will start the 21 day appeal period." 

(ld.) The same document purports that Mr. White confirmed receipt ofMr. 

Radabaughts email; however, there is no date indicated on the purported 

email communication. (ld.) 

On February 15,2012, David Radabaugh purportedly emailed two 

documents to Mona Green, a part-time independent contractor acting as 

HP Town Planner, to her personal Comcast account. (AP 104) This email 

communication purports to attach two documents: Scott White 

Department of Transportation Town of Hunts Point Permit No. 10-04 

Conditioned Shoreline Conditional Permit No. 147 2-15-11 and Scott 

White Department of Transportation Town of Hunts Point Permit No. 10-

04 Approved 2-15-11. (Id.) Nothing in this documentation indicates a 

notice of receipt of the SSDP to Ms. Green, and it is not clear from the 

names of the documents allegedly attached, that one document is Mr. 

Tallent's letter and one document is Mr. Radabaugh's letter. (Id.) In fact, 

agents of WSDOT, WSDOE, and HP all questioned whether any email 

notification was sufficient. (CP 106-107) On February 22, 2011, Mr. 
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White, of WSDOT, emailed Mr. Radabaugh, of WSDOE, to ask how 

WSDOT publishes notices of its decisions. (Id.) On February 23 , 2011, 

Mr. Radabaugh responded that it is the local jurisdiction's responsibility to 

publish and notify interested parties, which in this instance was the Town 

of Hunts Point. (ld.) On February 23, 2011, Mr. White emailed Ms. Green 

to verify whether HP had published the notice. (ld.) Ms. Green responded 

on February 23, 2011 that she had forwarded Mr. Radabaugh's earlier 

message to the Town Administrator that all parties of record be sent the 

two decisions. (Id.) When Mr. White questioned Ms. Green whether this 

had happened "when the permit first came out", Ms. Green responded, "It 

will be emailed and/or mailed to all parties of record tomorrow." (Id.) On 

February 23, 2011, Ms. Greene forwarded Mr. Radabaugh's email to Jack 

McKenzie, the Town Planner for HP, who in tum forwarded the email to 

Sue Israel, the Town Clerk for HP. (Id.) Finally, on February 24, 2011, 

Ms. Israel forwarded an email to purported interested parties, including 

Peter Powell but not including Appellant Jones. (AP 109) Thus, there was 

no confirmation that "all parties of record" were provided with the 

decisions when they first came out, HP did not provide a copy of the 

decisions to Mr. Jones, and Mr. Jones had to obtain the decisions on his 

own. (AP 2) 

Appellant Jones and Mr. Powell, as well as the Fairweather Basin 

Boat Club, Inc. appealed the CUP decision on Monday, March 14, 2011, 
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to the Shoreline Hearings Board. (AP 1-13) On March 17, 2011 , the 

Environmental Hearings Office wrote to Mr. Jones ' counsel to explain the 

initial process for SHB appeals and provided a publication document titled 

"Your Right To Be Heard." (AP 133-135) The publication contains a 

section titled "When to File a Petition for Review," which states: 

SHORELINES PERMITS: If you are appealing the grant, 
denial, or rescission of a shorelines permit of any type, your 
petition must be filed within 21 days of the "date of 
receipt" as defined in RCW 43.21B.001. The "date of 
receipt" is the trigger date for when the twenty-one day 
appeal period begins to run. It is important to recognize that 
the "date of receipt" varies according to the type of permit 
you are appealing. 

If you want to appeal a local government' s decision 
approving, denying, or rescinding a substantial 
development or a local government's denial of a variance 
or conditional use, the "date of receipt" is the date that the 
applicant receives written notice from Ecology that it has 
received the local government's decision. 

If you want to appeal a conditional use or variance permit 
which has been approved by a local government, and either 
approved or denied by Ecology, the "date of receipt" is the 
date the local government or applicant actually receives 
Ecology's written decision. 

Where a project involves both a substantial development 
and a conditional use or variance permit, the latest 
applicable date of receipt may be used in filing the petition 
for review. 

7 



WSDOT and WSDOE have maintained that the email notification 

satisfied the "mailing" requirement under RCW 90.58.140 for the purpose 

of commencing the 21-day appeal time frame. (See generally Motion to 

Dismiss within Certified Appeal Board Record) For this specific reason, 

WSDOT moved to dismiss Jones and Powell's petition. (ld.) The SHB 

granted WSDOT's motion to dismiss, and in doing so indicated that the 

Board's definition of "date of receipt" did not prescribe that mailing was 

the exclusive means of transmitting a shoreline permit. (AP 144-152) 

However, the SHB also issued a 15-page dissenting opinion, an 

extraordinarily rare action by SHB, which specifically stated that 

WSDOE's own regulations did not authorize sending the CUP decision by 

email. (AP 153-168) The bottom line is that the decisions of WSDOE 

were not provided properly to HP under the statute, and the SHB 

determined that it was sufficient even though no notice was provided Mr. 

Jones and Mr. Powell received is notice after February 24,2011, nine days 

into his 21 day appeal time period. As a result the SHB did not reach the 

merits of Jones' Petition for Review. 

3 The language contained in this publication remains unchanged today and 
exists in electronic format on the website of the SHB, despite changes to 
the laws that govern SHB appeals. 

8 



IV. ARGUMENT 

A. Legal Standard 

The Court of Appeals will not disturb the Shorelines Hearings 

Board's decision unless it is clearly erroneous or arbitrary and capricious; 

"arbitrary and capricious" means willful and unreasoning action, without 

consideration and in disregard of facts or circumstances, but where there is 

room for two opinions, and action is exercised honestly and upon due 

consideration, the action is not arbitrary and capricious. Herman v State of 

Washington Shoreline Hearings Ed., 149 Wn.App. 444, 204 P.3d 928 

(2009), review denied 166 Wn.2d 1029,217 P.3d 336. 

B. The trial court erred when it affirmed the dismissal of Jones' 
administrative appeal on the grounds that the appeal was not timely, 
and the matter should be remanded to the trial court for further 
remand to the SHB for consideration of Jones' appeal on the merits. 

i. Jones had a right to notice and a substantive right to 
appeal. 

A right of appeal is a substantive right and one which cannot be 

taken away by the rule-making power of the court. Nudd v. Fuller, 150 

Wash. 389, 390, 273 P. 200 (1928) As an interested party in the Town of 

Hunts Point, Mr. Jones had a right to receive notice of the approval or 

denial of approval of the CUP and notice of receipt of the SSDP by the 

WSDOE. RCW 90.58.130. Mr. Jones had a substantive right to appeal the 

decision of the WSDOE. Nudd, 150 Wash. at 390. 
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ii. WSDOT, WSDOT and HP failed to provide Jones with 
a full opportunity for involvement in the development 
and implementation of a shoreline master program. 

The agency (WSDOE), and applicant (WSDOT), and the local 

authority (HP), all had an equal duty to provide Jones, as homeowner and 

interested party affected by the WSDOT application, with a full 

opportunity for involvement. RCW 90.58.130 provides: 

To insure that all persons and entities having an interest in 
the guidelines and master programs developed under this 
chapter are provided with a full opportunity for 
involvement in both their development and 
implementation, the department and local governments 
shall: 

(1) Make reasonable efforts to infoffi1 the people of the 
state about the shoreline management program of this 
chapter and in the performance of the responsibilities 
provided in this chapter, shall not only invite but actively 
encourage participation by all persons and private groups 
and entities showing an interest in shoreline management 
programs of this chapter; and 

(2) Invite and encourage participation by all agencies of 
federal, state, and local government, including municipal 
and public corporations, having interests or responsibilities 
relating to the shorelines of the state. State and local 
agencies are directed to participate fully to insure that their 
interests are fully considered by the department and local 
governments. 

The agency (WSDOE), and applicant (WSDOT), and the local 

authority (HP) all failed in their duty to Mr. Jones. Mr. Jones could not be 

meaningfully or fully involved in any master program if he was not 

provided notice. The Court should reject the notion that the obligation to 
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Mr. Jones ended when Mr. Radabaugh emailed the CUP decision and 

SSDT notice to Mr. White (WSDOT) and Ms. Greene (HP) on February 

15, 2011. At the very earliest, some notification to interested parties 

occurred on February 24, 2011, when City Clerk Sue Israel finally emailed 

the decision to some interested parties, including Peter Powell. However, 

even that notification was not authorized by statute or administrative 

provision, as argued infra. 

Ill. The statutory and administrative authority required 
that the agency, WSDOE, provide its approval or 
disapproval by mail or hand delivery. 

The application by WSDOT to the Shoreline Hearings Board for 

the SSDP and CUP constituted an application for a conditional use permit, 

which required approval by the local government, here HP, under their 

approved master program. RCW 90.58.140(10) 

At the time the WSDOE's CUP decision was issued, an appeal of 

the CUP decision was governed by RCW 90.58.140(6) which provided at 

that time, in relevant part: 

Any decision on an application for a permit under the 
authority of this section, whether it is an approval or a 
denial, shall, concurrently with the transmittal of the ruling 
to the applicant, be transmitted to the department and the 
attorney general. A petition for review of such a decision 
must be commenced within twenty-one days from the date 
of receipt of the decision .... With regard to a permit for a 
variance or a conditional use, "date of receipt" means the 
date a local government or applicant receives the written 
decision of the department rendered on the permit pursuant 
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to subsection (10) of this section. For the purposes of this 
14 subsection, the term "date of receipt" has the same 
meaning as provided in RCW 43.21B.001 

RCW 90.58.140(10) further stated: 

Any permit for a variance or a conditional use issued with 
approval by a local government under their approved 
master program must be submitted to the department for its 
approval or disapproval. 

RCW 43.21 B.OO 1 clarifies that "business days" means Monday 

through Friday exclusive of any state or federal holiday and further defines 

the term "date of receipt": 

(2) "Date of receipt" means: 
(a) Five business days after the date of mailing; or 
(b) The date of actual receipt, when the actual receipt date 
can be proven by a preponderance of the evidence. The 
recipient's sworn affidavit or declaration indicating the date 
of receipt, which is unchallenged by the agency, shall 
constitute sufficient evidence of actual receipt. The date of 
actual receipt, however, may not exceed forty-five days of 
mailing. 

In issuing its Order dismissing Mr. Jones appeal, the SHB reasoned 

that the Board's definition of "date of receipt" does not purport to 

prescribe that mailing is the exclusive means of transmitting a shoreline 

permit decision. (AP 149) However, WSDOE's actions were further 

governed by WAC 173-27 et seq. WAC 173-27-200(1) provides: 

After local government approval of a conditional use or 
variance permit, local government shall submit the permit 
to the department for the department's approval, approval 
with conditions, or denial. The department shall render and 
transmit to local government and the applicant its final 
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decision approving, approving with conditions, or 
disapproving the permit within thirty days of the date of 
submittal by local government pursuant to WAC 173-27-
110. 

WAC 173-27-030(16) is further instructive to provide the meaning 

of "transmit" as follows: 

"Transmit" means to send from one person or place to 
another by mail or hand delivery. The date of transmittal for 
mailed items is the date that the document is certified for 
mailing or, for hand-delivered items, is the date of receipt at 
the destination. (Emphasis added) 

The SHB' s own publications are also consistent with the statutes 

and code provisions. In March 2011 the SHB provided Mr. Jones' counsel 

with a publication titled "Your Right to be Heard." (AP 136-139) The 

publication contains a section titled "When to File a Petition for Review 

that is consistent with the language of RCW 90.58.140(6) as it was 

amended in 2010 and effective through July 22, 2011. The publication 

states: 

SHORELINES PERMITS: If you are appealing the grant, 
denial, or rescission of a shorelines permit of any type, your 
petition must be filed within 21 days of the "date of 
receipt" as defined in RCW 43.21B.001. The "date of 
receipt" is the trigger date for when the twenty-one day 
appeal period begins to run. It is important to recognize that 
the "date of receipt" varies according to the type of permit 
you are appealing. 

If you want to appeal a local government's decision 
approving, denying, or rescinding a substantial 
development or a local government's denial of a variance 
or conditional use, the "date of receipt" is the date that the 
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applicant receives written notice from Ecology that it has 
received the local government's decision. 

If you want to appeal a conditional use or variance permit 
which has been approved by a local government, and either 
approved or denied by Ecology, the "date of receipt" is the 
date the local government or applicant actually receives 
Ecology's written decision. 

Where a project involves both a substantial development 
and a conditional use or variance permit, the latest 
applicable date of receipt may be used in filing the petition 
for review. 

(Appendix 136-37) 

Contrary to the SHB's determination, the language of RCW 

43.21B.001 is itself instructive that "actual receipt" was indeed related to 

mailing: "The date of actual receipt, however, may not exceed forty-five 

days of mailing." Together with the express provision of WAC 173-27-

030(16) that defines the term "transmit", it is clear that transmission was 

directly related to mailing or hand delivery at the time the WSDOE 

decisions were issued, and transmission by electronic means was not 

authorized as a means for providing actual notice. 

iv. Immediately following the WSDOE decisions and 
appeal, the statutory notice requirements were amended 
to include notice by electronic means, but the 
amendment does not have retroactive applicability 
related to Mr. Jones substantive right of appeal. 

The record clearly supports that WSDOT, WSDOE and HP 

questioned whether notice requirements had been met. However, the issue 

of electronic transmission of notice was not addressed by the Washington 
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legislature until after Jones' appeal to the SHB. Prior to July 1, 2010, 

RCW 90.58.140(6) existed in the following form: 

(6) Any decision on an application for a permit under the 
authority of this section, whether it is an approval or a 
denial, shall, concurrently with the transmittal of the ruling 
to the applicant, be filed with the department and the 
attorney general. With regard to a permit other than a 
permit governed by subsection (10) of this section, "date of 
filing" as used herein means the date of actual receipt by 
the department. 

With regard to a permit for a variance or a conditional use, 
"date of filing" means the date a decision of the department 
rendered on the permit pursuant to subsection (10) of this 
section is transmitted by the department to the local 
government. The department shall notify in writing the 
local government and the applicant of the date of filing. 

1995 Wash. Legis. Servo Ch. 347 (S.H.B. 1724), approved May 15, 1995, 

effective July 23, 1995. At the time this law went into effect in 1995, 

WAC 173-27-030 did not yet exist, and thus no definition of "transmit" 

related to permits for development of shorelines of the state existed. WAC 

173-27-030, defining "transmit" was enacted in 1996. 

Fifteen years later, 2010 session, the Washington legislature 

amended the language ofRCW 90.58.140(6) as follows: 

(6) Any decision on an application for a permit under the 
authority of this section, whether it is an approval or a 
denial, shall, concurrently with the transmittal of the ruling 
to the applicant, be filed with transmitted to the department 
and the attorney general. A petition for review of such a 
decision must be commenced within twenty-one days from 
the date of receipt of the decision. With regard to a permit 
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other than a permit governed by subsection (10) of this 
section, "date of fi.l.ffig receipt" as used herein means refers 
to the date of actual receipt by the department that the 
applicant receives written notice from the department that 
the department has received the decision. With regard to a 
permit for a variance or a conditional use, "date of fi.l.ffig 
receipt" means the date a local government or applicant 
receives the written decision of the department rendered on 
the permit pursuant to subsection (10) of this section is 
transmitted by the department to the local government. The 
department shall notify in writing the local government and 
the applicant of the date of filing. For the purposes of this 
subsection, the term "date of receipt" has the same meaning 
as provided in RCW 43.21B.001. 

2010 Wash. Legis. Servo Ch. 210 (S.H.B. 2935), approved March 25, 

2010, effective July 1, 2010. It is clear that the legislature was concerned 

not only that the agency or department send out a decision but that the 

decision actually be received. This was the law in effect at the time of 

WSDOE's action in transmitting its decision by email in February 2011, 

but at that time the Legislature had yet not specifically addressed the issue 

of notification by electronic means. 

Recognizing the increased use by businesses and government of, 

electronic communication and the obvious deficiency of RCW 

90.58.140(6), the Washington legislature again addressed RCW 

90.58.140(6) in its 2011 session, and changed the language of RCW 

90.58.140(6) as follows: 

(6) Any decision on an application for a permit under the 
authority of this section, whether it is an approval or a 
denial, shall, concurrently with the transmittal of the ruling 
to the applicant, be transmitted to filed with the department 
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and the attorney general. This shall be accomplished by 
return receipt requested mail. A petition for review of such 
a decision must be commenced within twenty-one days 
from the date of receipt filing of the decision. 

till. With regard to a permit other than a permit governed by 
subsection (10) of this section, "date of receipt" as used 
herein refers to the date that the applicant receives written 
notice from the department that the department has received 
the decision. With regard to a permit for a variance or a 
conditional use, "date of receipt" means the date a local 
government or applicant receives the viritten decision of the 
department rendered on the permit pursuant to subsection 
(10) of this section. For the purposes of this subsection, the 
term "date of receipt" has the same meaning as provided in 
RC\V 43.21 ROO 1 filing" as used in this section refers to 
the date of actual receipt by the department of the local 
government's decision. 

Cb) With regard to a permit for a variance or a conditional 
use governed by subsection (10) of this section, "date of 
filing" means the date the decision of the department is 
transmitted by the department to the local government. 

Cc) When a local government simultaneously transmits to 
the department its decision on a shoreline substantial 
development with its approval of either a shoreline 
conditional use permit or variance, or both, "date of filing" 
has the same meaning as defined in Cb) of this subsection. 

Cd) The department shall notify in writing the local 
government and the applicant of the date of filing by 
telephone or electronic means, followed by written 
communication as necessary, to ensure that the applicant 
has received the full written decision. 

2011 Wash.Legis.Serv. Ch. 277 (S.S.B. 5192), approved May 5, 2011, 

effective July 22, 2011. Of importance and specific to the issues before 

this Court, the Legislature specifically adopted language whereby the 
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department (WSDOE) would be able to notify the local government (HP) 

and the applicant (WSDOT) of the date of filing by electronic means. 

RCW 90.58.140(6)(d). This would have been critically important in this 

case because HP could have then provided the electronic receipt date to 

the interested parties rather than the mailing date as the date of receipt. 

This is the only manner in which the interested parties can reliably know 

when the 21-day appeal period begins to accrue. 

Regardless of how a statute is characterized, it is presumed to run 

prospectively, as are all statutes. 1000 Virginia Ltd Partnership v. Vertecs 

Corp, 432, 584 citing Wash. Waste Sys., Inc. v. Clark County, 115 

Wash.2d 74, 78, 794 P.2d 508 (1990). A statute or an amendment to a 

statute may be retroactively applied if the legislature so intended, if it is 

clearly curative, or if it is remedial, provided that retroactive application 

does not " 'run afoul of any constitutional prohibition.' "1000 Virginia 

Ltd. Partnership v. Vertecs Corp., 158 Wn.2d 566, 585, 146 P.3d 423 

(2006), citing McGee Guest Home, Inc. v. Dep't of Soc. & Health Servs., 

142 Wash.2d 316,324, 12 P.3d 144 (2000) (quoting State v. Cruz, 139 

Wash.2d 186, 191, 985 P.2d 384 (1999) (citing In re F.D. Processing, 

Inc., 119 Wash.2d 452, 460, 832 P.2d 1303 (1992))). A statute is remedial 

if it relates to "'practice, procedure or remedies, and does not affect a 

substantive or vested right.' "Bayless v. Community College District No. 

XIX, 84 Wash.App. 309, 311, 927 P.2d 254 (1996) citing In re F.D. 
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Processing, Inc., 119 Wash.2d 452, 462-63, 832 P.2d 1303 (1992) 

(quoting In re Mota, 114 Wash.2d 465, 471, 788 P.2d 538 (1990)). 

Here, the SHB and the trial court have given retroactive application 

to the amendment of RCW 90.58.140 in 2011 where none is authorized. 

The statute itself is silent as to retroactive application, and there is no 

statement that the legislature intended retroactive application to this 

section as opposed to other sections of the same statute where the 

legislature specifically states the retroactive status of the statute. However, 

the result of the amendment had a direct effect on the date the 21-day 

appeal period commenced. Jones, in exercising his substantive appeal 

right, relied upon the law as it existed prior to the amendment. This court 

should reject the SHB's and trial court's retroactive application of the 

amendment and restore to Jones' his substantive right of appeal. 

The SHB was without authority determine that provision of the 

letters by email was sufficient under the existing law to constitute actual 

notice, especially when Mr. Jones was provided absolutely no notice. The 

Court should reject the SHB action in dismissing Mr. Jones' appeal, which 

are clearly erroneous, or arbitrary and capricious. Herman v State of 

Washington Shoreline Hearings Ed., 149 Wn.App. 444, 204 P.3d 928 

(2009), review denied 166 Wn.2d 1029,217 P.3d 336. 
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v. There is no evidence that the CUP decision was ever 
mailed, or if it was may have been mailed on February 
24,2011, and Jones appeal was timely. 

WSDOE's actions in transmitting its CUP decision and SSDP were 

governed by RCW 90.58.140, RCW 43.21B.001, WAC 173-27-200(1) 

and WAC 173-27-030(16). The amendment to RCW 90.58.140(6) having 

no retroactive application, transmission of the decisions by electronic 

means was not authorized under RCW 90.58.140(6). Thus, the SHB was 

without authority to determine that WSDOE was not subject to a type of 

formal service obligation or that such authority "should be read ... into 

the SMA when it is plainly not there." In 2011, when the decision was 

issued, the authority plainly stated that transmission was accomplished by 

mail or hand delivery, and the legislature only amended the statute to 

authorize transmission by electronic means after the WSDOE decisions 

had been issued and Jones' appeal had been filed. Given that this was a 

specific amendment by the legislature, and that the state and local agencies 

were relying heavily on electronic communication, it is clear that 

transmission by electronic means was an issue that needed to be addressed. 

However, before the amendment notification by email was insufficient and 

did not mean that actual notice had been provided. 

A preponderance of the evidence supports that one of the letters 

was mailed to HP on February 15, 2011 and received on February 16, 

2011: Mr. Radabaugh's letter providing notice that the WSDOE had 
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receive notice that Hunts Point approved WSDOT'S application for an 

SDP. (AP 79 and 84-85) There is no evidence that Mr. Radabaugh's letter 

was mailed to WSDOT as required by RCW 90.58.140, RCW 43.21B.001, 

WAC 173-27-200(1) and WAC 173-27-030(16). There is no evidence that 

Mr. Tallen's letter was mailed to anyone at any time. Finally, there is no 

evidence that Mr. Jones was provided any notice by any of the authorities 

or was otherwise provided notice so that Mr. Jones had no opportunity for 

involvement let alone the full opportunity for involvement required under 

RCW 90.58.130. 

WSDOE and WSDOT argued that under RCW 43.21B.001 the 

date of receipt can mean either five days after the date of mailing, or the 

date of actual receipt by WSDOT without any regard for the local 

jurisdiction. This argument is specifically contrary to WAC 173-27-001 

which required WSDOE specifically to transmit (which means mail or 

hand deliver) the Decision to the local jurisdiction. Thus, taking advantage 

of "or" language and descriptive statutory language in which the agency 

(WSDOT) can prove service, does not eliminate the requirement that the 

local government be given notice by WSDOE. It is that notice to the local 

government that is intended to trigger notice to interested parties for the 

purpose of public notice and participation. 

Notice to the agency, particularly when the agency is the applicant, 

cannot commence the appeal period because that action fails to meet the 
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requirements of notice to the local jurisdiction for the purpose of public 

notice. If notice to WSDOT commenced the 21-day period, then it is 

extremely conceivable and highly likely that interested parties would not 

receive notice until after the 21-day appeal period had expired, which 

eliminates the ability for public participation. At the time WSOE issued its 

decision, it is was intent of the then-governing statutes and the 

administrative code that the local government be mailed notice by 

WSDOE so that the local government could then, in turn, provide notice to 

the interested parties. Absent adherence to the law by WSDOE as it was 

written, the SHB was without authority to dismiss Jones' appeal, and the 

trial was further without authority to dismiss Jones' appeal. 

The actions by the SHB and trial court in dismissing Jones' appeal 

based upon WSDOT's argument are clearly erroneous, or arbitrary and 

capricious, and the Court of Appeals should reverse the trial court's 

dismissal of Jones' appeal, remand the appeal back to the trial court for 

further adjudication with direction to the trial court to reverse its dismissal 

of Jones' appeal in the trial court and to remand the appeal to the SHB for 

further consideration of the appeal on the merit. 

Moreover, the SHB rules of practice provide, "where a project 

involves both a substantial development and a conditional use or variance 

pernlit, the latest applicable date of receipt may be used in filing the 

petition for review." See also Walker v. Pt. Ruston, et. al. SHB case No. 
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09-013, 09-16 (Consolidated), January 19, 2010 Order on Summary 

Judgment at 46-50 (denying motion to dismiss appeal as 

untimely)(Emphasis added). 

In Walker, the SHB liberally construed the SMA to give full effect 

to the objectives and purposes for which it was enacted. The SHB quoted 

the Washington Supreme Court's policy of liberal construction in the 

context of timeliness of an appeal stating: 

The overriding purpose for which the SMA was enacted 
was to preserve the natural resources of the State and to 
regulate construction upon the shorelines in accordance 
with the public interest. See RCW 90.58.010-020. It seems 
well-nigh irrefutable that these goal s and purposes can be 
effectuated best by giving an expansive rather than a 
restrictive reading to the appeals provisions of the SMA. If 
there is inadequate time to review the issuance of a permit 
and to file an appeal, the policies of the SMA might very 
well be thwarted. 

WSDOT's permit application here included both a shoreline 

substantial development permit and a conditional use permit, and under 

the SHB rules the latest applicable date of receipt applies. Here, the latest 

applicable "date of receipt" was clearly no earlier than February 22, 2011, 

date if the date of the Decision on February 15, 2011, is included within 

the calculation. If WSDOE complied with the law (which it did not), and 

mailed the CUP Decision and notice of filing of the SSDP Decision on 

February 15, 2011 to both WSDOT and HP, then the earliest date for 

commencement of the appeal process was February 22, 2011, in 
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consideration of the interim federal holiday on February 21, 2011 and if 

the date of the Decision is included within the calculation. With a 

commencement date no earlier than February 22,2011, Jones' March 14, 

2011, appeal was within the 21-day time-frame contemplated by RCW 

90.58.140(6) as it existed at the time of the appeal and the appeal was 

timely. 

However, Jones calculates that the 21-day time-frame for appeal 

commenced on an even later date. Under WAC 173-27 et seq, WSDOE 

was required to transmit the Decision by mail or hand delivery; electronic 

service, while contemplated by the Legislature at or about the time of 

WSDOE's electronic notice, was not the rule of law at the time. In this 

case, WSDOE finally complied with the statutory requirements by 

certifying the Decision for mailing to the local jurisdiction on February 24, 

2011, and the actual receipt date contemplated by RCW 90.58.140(6) was 

no earlier than February 28, 2011. Thus, while WSDOE eventually 

satisfied its obligation under WAC 173-27-200(1), it did not do so until 

the Decision was certified for mailing to the local jurisdiction, which is 

unequivocally February 24, 2011 based upon the certified mailing 

envelope. Thus, Jones' appeal on March 14, 2011 within 21 days of 

February 24,2011 was timely. 

Again, the actions by the SHB and trial court in dismissing Jones' 

appeal are clearly erroneous, or arbitrary and capricious. The SHB was 
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without authority to dismiss Mr. Jones' appeal, and its actions were clearly 

erroneous, or arbitrary and capricious. Herman v State of Washington 

Shoreline Hearings Bd., 149 Wn.App. 444, 204 P.3d 928 (2009), revievv 

denied 166 Wn.2d 1029, 217 P .3d 336. Therefore, this Court should 

reverse the rulings of the SHB and the trial court and remand the matter 

back to the trial court for further adjudication with direction to the trial 

court to remand the appeal back to the SHB for consideration on the 

merits. 

VI. Even if it is determined that the WSDOE was 
authorized to email the decision and notice to HP, HP 
failed to immediately provide notice to the homeowners 
or interested parties. 

The WSDOT, WSDOE and HP have maintained that because 

WDDOE emailed the decisions to WSDOT and to a part-time contracting 

agent for HP after hours on February 15, 2011 rather than the Town Clerk 

or Town Administrative Manager, the time for appeal by all parties 

commenced on February 15, 2011. However, there is nothing in the record 

that shows that HP notified homeowners and interested parties of the 

WSDOE decision and notice. HP and the other agencies failed in their 

duty to provide an opportunity to be involved in the appeal process. 

The action by the Shoreline Hearings Board and the trial court in 

dismissing Jones' appeal was clearly in disregard of the facts and 

circumstances in light of the law as it existed in 2011 prior to amendment 
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of the law after the appeal. The actions are clearly erroneous, or arbitrary 

and capricious, and the Court of Appeals should reverse the trial court's 

dismissal of Jones' appeal, remand the appeal back to the trial court for 

further adjudication with direction to the trial court to reverse its dismissal 

of Jones' appeal in the trial court and to remand the appeal to the SHB for 

further consideration of the appeal on the merit. 

v. CONCLUSION 

By applying the statutes, administrative code, and Washington Supreme 

Court policies to the facts in this matter, each direct a ruling by this court to find 

that Jones' Petition for Review was timely filed on March 14, 2011. The matter 

should be remanded to the trial court for further adjudication, with direction to 

the trial court to remand the appeal back to the SHB for review on its merit. 

RESPECTFULLY SUBMITTED this 8th day of June, 2012. 

JONES LAW GROUP, PLLC 

MARIANNE K. JONES, W 
MONA K. MCPHEE, WSBA~~ 
Attorneys for Appellant Cosgrove 
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Daniel Babuca Applicant for the Washington 
State Department of Transportation 
Shoreline Substantial Development Pennit 485 

Case No. ------------------
PETITION FOR REVIEW 

PETER POWELL, individually and 
14 PATRICK A. T. JONES, individually 

15 

16 

17 

18 

19 

20 

Petitioners, DORIGINAL 

1.0 JURISDICTION, VENUE, AND COMPLIANCE WITH WAC 461-08-350 

1.1 At all material times, Petitioners Peter Powell and Patrick A. T. Jones, held title to 

21 two different parcels of real property located in Hunts Point, King County. 

22 

23 
1.2 At all material times, The Town of Hunts Point, was a municipality operating 

within King County, State ofWasmngton. 
24 

25 1.3 . Jurisdiction in this matter is pursuant to RCW 90.58 et. seq. This matter was 

26 timely filed with the Shoreline Hearings Board by fax and followed up by mail and served upon 

the Department of Ecology, Attorney General, and Permit Applicant pursuant to statute. 
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JONES lAW GROUP, P.LLC. 
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1.4 The names, addresses, phone number and fax numbers of the Petitioners y~ 

contained within the Factual Summary. The same information for their representative is 

Marianne K. Jones, Jones Law Group PLLC 11819 NE 34th Street Bellevue, WA 98005; Phone 

425 576 8899 and Fax: 425 576 9898. 

1.5 The caption contains the parties, to the extent that the Town of Hunts Point andlor 

Daniel Babuca in his capacity with the Washington State Department of Transportation are 

Respondents, it should be so considered through the "in re" portion of the caption. 

1.6 A copy of the application for shoreline pennit which was filed is attached as is a 

copy of the decision of the Hearing Examiner being appealed and the Letter Decision from the 

Department of Ecology. 

1.7 The grounds upon which the Petitioners are appealing, the statement upon which 

15 the Petitioners rely in support of the grounds for appeal, and the relief sough are all contained 

16 within the Petition for Review. Petitioners reserve the right to amend the Petition as pennitted. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2.0 BRIEF PROCEDURAL HISTORY 

2.1 Petitioner Peter Powell testified at the initial hearing held on December 1,2010; 

Petitioner Jones signed up to testify but no further testimony was pennitted at a certain point with 

the promise by the hearing examiner that further testimony would be allowed at the next hearing. 

No further testimony was allowed despite both Petitioners Powell and Jones signing up again to 

testify and desiring to testify at the January 20,2011 hearing. 

2.2 Two public hearings were held on December 1, 2010 and January 20, 2011 

regarding Daniel Babuca's pennit 10-04 in his representative capacity for the Washington State 
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Department of Transportation. The Hearing Examiner made his decision dated February 2, 2ef1 

and the Department of Ecology issued its letter decision dated February 15, 2011. These are the 

decisions being appealed. Neither Petitioner Jones or Powell received copies of any decisions 

but acquired them on their own. 

3.0 FACTUAL SUMMARY 

3.1 Peter Powell is a property owner of certain property located in the Town of Hunts 

Point with the street address ·of 3151 Fairweather Place Hunts Point, WA 98004; his phone 

number is 425 453 8020 and there is no fax number to provide. 

3.2 Patrick A. T. Jones is the property owner of certain property located in the Town 

of Hunts Point, under King County Auditor's Number 3537900165, legally described as follows: 

Lot 11 in Block 2 of Hunts Point Park Addition, as per plat recorded in Volume 29 of plats, 
page 8, records of King County Auditor; 

Situate in the City of Hunts Point, County of King, State of Washington. The street address 

is 8301 Hunts Point Circle, Hunts Point, Washington, 98004; his phone number is 425 453 0365 

and his fax number is 425 576 9898. 

3.3 The applicant represents the Department of Transportation and in connection with 

the creation of carpool lanes on SR520; moved for a Shoreline Substantial Development 

Conditional Use Permit (SCUP) to construct portions of an expansion of SR 520 including a 

regional bike trail and industrial waste collection site. 

3.4 The permit proposed to use a "design-build" contracting method which prohibits 

full disclosure of the extent of the project design, engineering, construction methods, exact 
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location of utilities, and leaves fundamental design and building methods to the discretion ofiJ1~ 

contractor and the applicant to determine following approval of the SCUP without further 

process for the petitioners following approval by the SCUP appeal any design which results in 

damage to the ecology and environment of the shoreline area and interference with the public's 

use ofthe water. 

3.5 Petitioner Powell's property rests directly on Lake Washington waterfront within 

the same plat and neighborhood 'as the project. Petitioners Powell property will be uniquely 

affected by the sediment that will result from the industrial waste collection facility located 

within the general proximity of the lake front prop.erty of Petitioner Powell. Petitioner Powell's 

property is not included within the Fairweather Basin but rather within the Haug Channel. 

Petitioner Powell and others have each contributed substantial expenditure of funds in dredging 

the Haug Channel and believe that the applicant's proposal will have long and lasting effects on 

the ecology, environment, and expenses Petitioner Powell will again have to incur as a direct 

result of the sediment that will necessarily be released from the applicant's proposed industrial 

waste collection facility. 

3.6 Petitioner Jones' property is adjacent to a creek which flows directly into Lake 

Washington adjacent to the property purchased by the Department of Transportation for the SR 

520 project. The close proximity of Petitioner Jones property and the changed use of the 

property from single family residence to industrial waste collection facility are economically 

hannful to Jones. 
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4.0 STATE:MENTS OF ERRORS FOR REVIEW 336 

Petitioners incorporate paragraphs 1.1-3.6 into the following Errors for Review. 

4.1 The Hearing Examiner erred in process followed by not permitting persons the 

opportunity to speak at the public hearing when those persons attended the hearing on December 

1, 2010, signed up to speak, and were not provided the opportunity to speak. Then on January 

20, 2011 the hearing was continued and again persons who attended signed in and expected the 

opportunity to be heard but were then told that there would be no "additional" public comment at 

this meeting. However, public comment was never concluded at the December 1, 2010 meeting 

and there were no additional meetings or notices regarding public comment in between those 

dates. Due process was violated. 

4.2 The Hearing Examiner erred by failing to recognize that the applicant is 

circumventing the constitution requiring that property takings be compensated. By placing an 

industrial waste collection facility within a close proximity of feet of Petitioner Jones property 

and permitting the change of use of the property from single family as required by the plat 

restrictions and detennining that the proposed expansion of the state highway in this regard is 

consistent with the SMA is a property taking without just compensation. 

4.3 The findings of fact include an environmental review which is based upon an 

updated Environmental Analysis dated May 2010 which is based upon a project that has been 

changing over time and that has still not been designed because it is based upon a design build 

25 concept. Environmental considerations cannot be accurate or complete with the extensive 

26 changes that remain within the discretion of the applicant and the contractor. 
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1 4.4 The updated Environmental Analysis dated May 2010 upon which the Hearlal 
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Examiner relied and upon which the Town of Hunts Point relied to provide their staff report was 

based upon a design of an on-ramp to the westbound lanes of SR 520 adjacent to Hunts Point 

called the "Half-Diamond" which was based upon representations to WSDOT by the Mayor of 

Hunts Point wherein WSDOT knew that it did not have the support of the Hunts Point Town 

Council which the Mayor twice stated he needed to obtain before the project could go forward. 

After this was discovered in July 2010, WSDOT began working with the Town of Hunts Point to 

develop an alternative on-ramp configuration "flyover" which differs from what was proposed on 

the updated Environmental Analysis May 2010. In addition, if the "flyover" design is not built 

for whatever reason, the Hunts Point Town Council has consistently voted in favor to retain the 

loop design which is the same as today's configuration. Neither the Hearing Examiner nor the 

Department of Ecology considered these issues in determining the reliability of the updated 

Environmental Analysis May 2010 in making the findings of fact and conclusions of law within 

the February 2,2011 decision, and the approval dated February 15, 2010. 

4.5 The Department of Ecology erred in approving and the Hearing Examiner erred in 

concluding within paragraph 1 of his conclusions that there would be "water quality treatment" 

for highway runoff that now enters Fairweather Bay untreated. There were insufficient facts to 

make such a conclusion including but not limited to the following: there is neither "treatment" 

nor "quality" nor was there any determination as the highway runoff that now enters Fairweather 

Bay untreated. 
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4.6 The Department of Ecology erred in approving and the Hearing Examiner erred1H. 

concluding within paragraph 1 of his conclusions that Hydraulic Project Approval and Water 

Quality Certification include conditions to limit pollution, control waste, protect fish and control 

erosion in Lake Washington that may result from the proposed project. This is not consistent 5· 

6 with the Town SMA goals. 
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8 
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4.7 The Department of Ecology erred in approving and the Hearing Examiner erred in 

concluding in paragraph 22 of the findings that the applicant placing 46,464 cubic yards of fill in 

the Hunts Point Shoreline environment meets the Town SMA goals and complies with other 

applicable laws, disclosures, and approvals received by applicant. 

4.8 The Department of Ecology erred in modifying the Hearing Examiner's decision 

related to condition 2 and on the Exhibit 32b permitting public access and signage for public use 

along the maintenance road and signage withoutenforcernent, rather than deterrence for public 

bicycle and pedestrian access through the maintenance access road. This is not consistent with 

the Town SMA, with the covenants, nor with the safety and heaIth of the community, gives 

property to the public without justly compensating those effected by the taking, and otherwise 

violates the law. 

4.9 The Department of Ecology erred in approving and the Hearing Examiner erred in 

concluding within paragraph 5 of his conclusions that the proposed landscape plantings would 

help to reduce the visual impact of the noise wall. The Applicant stated without providing any 

evidence that utilities would be present and the amount of and type of vegetation planted between 

the industrial waste collection facility and the noise wall was not known. There remains no 
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redress for citizens related to condition number 4 for "additional landscaping." Rather Petitio~ 

are to wait to see what applicant and the utilities determine thereby giving applicant carte 

blanche. The ruling may be unenforceable providing for an agreement to agree in the future on 

issues upon which due process was supposed to be afforded. 

6 4.10 The Department of Ecology erred in approving and the Hearing Examiner erred in 

7 

'8 

9 
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concluding in general that the application does not violate law. The Town of Hunts Point 

previously took the position that determination by the Town of a violation of a plat restriction or 

covenant was a reason to deny acceptance of an Application for Permit. The same Hearing 

Examiner found that while it wasn't reason to deny acceptance it was reason to deny approval. 

The matter is currently pending in the Court of Appeals, Division I and Petitioner Jones is a party 

in that matter. The Town of Hunts Point has taken the position with this application that it 

cannot enforce plat restrictions against the Department of Transportation despite the fact that it 

purchased the property without utilizing condemnation proceedings. Incorporated into this error 

specifically are the facts related to this taking by the State of Washington cited within this 

Petition for Review but also that this ruling is completely contrary to a decision made by the 

Town of Hunts Point and a decision made by the same Hearing Examiner wherein the Town 

believed that a plat restriction is violated. Here, the property purchased, without condemnation, 

is subject to covenants which the remainder of the plat owners relied upon and which adjoining 

plat owners relied upon. To rule that now the property is outside the jurisdiction of Hunts Point 

because of the purchaser of property and without condemnation violates the constitution as an 

uncompensated taking. Petitioner Powell and Jones while not being directly effected through the 
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Fairweather Boat Basin will be financially damaged by the actions ofWSDOT in building on MD 

property as proposed in the application and to approve such application is contrary to public 

policy and law. 

5 4.11 The Department of Ecology erred in approving and the Hearing Examiner erred in 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

concluding generally that the applicant may have a design build construction which fails to 

provide for the long tenn pennanent hann to Petitioner Powell through the sediment collection in 

the Haug Channel and to Petitioner Jones in the industrial waste collection use being pennitted 

so close in proximity to his property without any ability to have due process at the time the 

decisions which have yet to be made are made for the design. This is a violation of law because 

the applicant failed to have infotmation which applicants should be able to provide relating to 

design, engineering, utilities, and environmental concerns specific to the design, none of which 

were provided with specificity with an opportunity to be heard, and some of which will not be 

known until following the opportunity to be heard is concluded. 

5.0 REQUESTS FOR REVIEW 

5.1 WHEREFORE, petitioners request that the Shoreline Hearings Board render 

20 decision as follows: 

21 

22 

23 

24 

25 

(a) For an Order deClaring that due process was denied to Petitioners who desired to 

speak and be heard at a public hearing, who signed up to be heard, were told on December 1, 

2010 that they would be heard at the continuation of the hearing. 

(b) For an Order declaring that the Hearing Examiner's decision fails to meet 

26 applicable law and that the application for Conditional Use must be denied. 
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(c) Alternatively, for an Order remanding the Hearing Examiner's decision ~ 

respect to one or more of the matters raised by Petitioners and remand the decision back to the 

Hearing Examiner for the Decision to be revised accordingly. 

DATED this 14th day of March, 2011. 
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'Copy of Application for Shoreline Permit which was fIled 
with Hunts Point 



May 4, 2010 

Mona Green 
Town Planner -
Town of Hunts Point 
3000 Hunts Point Road 
Hunts Point, WA 98004 
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Re: Shoreline Substantial Development Conditional Use Application; Medina to SR 202: 
SR 520 Eastside Transit and HOV Project 

Dear Ms. Green: 

The Washington State Department of Transportation (WSDOT) is submitting the enclosed 
application for a Shoreline Substantial Development Conditional Use for the SR 520 Eastside 
Transit and HOV Project (Eastside Project or Project). The overall Eastside Project includes 
improvements to the SR 520 highway between approximately Evergreen Point Rd. in Medina 
and 1 081b Ave NE in Bellevue with further restriping to SR 202 in Redmond. The portion of the 
Project that is located within the shoreline district of Hunts Point and is included in this 
application includes; the construction of a storm water treatment pond and stormwater outfall at 
Fairweather Bay and portions of the roadway expansion and pedestrianlbike trail improvements. 

WSDOT understands that a Conditional Use Permit is required for the Project because the Hunts 
Point Shoreline Master Program includes residential as the only permitted p11mary use ofthe 
shoreline. WSDOT has completed a National Enviromnental .Policy Act Environmental 
Assessment and State Environmental Policy Act Determination of Non-Significance for the 
Project and has applied for State and Federal Permits using a Joint Aquatic Resources Permit 
Application (JARP A) fonn. WSDOT has also prepared a Biological Assessment as part of 
compliance with the Federal Endangered Species Act and received approvals from the U.S. Fish 
and Wildlife Service and National Marine Fisheries Service_ 

The 2009 JARP A package and Biological Assessment are included in this application. Please 
refer to the project description in the Supplemental Memorandum of this application for the most 
up to date project description. 

Enclosed please find the following Materials: 

• General Application Form 
• Supplement Memorandum 

1 
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Eastside Transit nnd HOV ProJect Hunts Point StiOl't1rroo Applie3tTori Pl!lchage 344 

• Figure 1 - Vicinity Map 
• Figure 2 - Site Plan 
• Figure 3 - Cross Sections 
• Proof of Agency/ Hold Hannless Agreement 
• Environmental Assessment and Determination of Non-Significance 

• JARP A Materials 
• Biological Assessment 

Please if you have any questions regarding the application or project please contact me at 206-
770-3632 ,or whites@consultant.wsdotwa.gov. 

Sjncerely~ 

Scott "ite 
Pennit Team Lead 
SR 520 Bridge Replacement and HOV Program 

cc: WSDOT Document Control 
Project File 



May 4, 2010 

Mona Green 
Town Planner -
Town of Hunts Point 
3000 Hunts Point Road 
Hunts Point, WA 98004 
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Re: Shoreline Substantial Development Conditional Use Application; Medina to SR 202: 
SR 520 Eastside Transit and HOV Project 

Dear Ms. Green: 

The Washington State Department of Transportation (WSDOT) is submitting the enclosed 
application for a Shoreline Substantial Development Conditional Use for the SR 520 Eastside 
Transit and HOV Project (Eastside Project or Project). The overall Eastside Project includes 
improvements to the SR 520 highway between approximately Evergreen Point Rd. in Medina 
and 1081h Ave NE in Bellevue with further restriping to SR 202 in Redmond. The portion ofthe 
Project that is located within the shoreline district of Hunts Point and is included in this 
application includes; the construction of a storm water treatment pond and stormwater outfall at 
Fairweather Bay and portions of the roadway expansion and pedestrianlbike trail improvements. 

WSDOT understands that a Conditional Use Permit is required for the Project because the Hunts 
Point Shoreline Master Program includes residential as the only pennitted primary use of the 
shoreline. WSDOT has completed a National Environmental ,Policy Act Environmental 
Assessment and State Environmental Policy Act Determination of Non-Significance for the 
Project and has applied for State and Federal Permits using a Joint Aquatic Resources Permit 
Application (JARPA) fonn. WSDOT has also prepared a Biological Assessment as part of 
compliance with the Federal Endangered Species Act and received approvals from the U.S. Fish 
and Wildlife Service and National Marine Fisheries Service. 

The 2009 JARP A package and Biological Assessment are included in this application. Please 
refer to the project description in the Supplemental Memorandum of this application for the most 
up to date project description. 

Enclosed please find the following Materials: 

• General Application Form 
• Supplement Memorandum 

1 
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Eastside Tr.lI1Islt nnd HOY Project Hunts Point Stiol"t!trno Application Pael~age 

• Figure 1 - Vicinity Map 
• Figure 2 - Site Plan 
• Figure 3 - Cross Sections 
• Proof of Agency/ Hold Hannless Agreement 
• Environmental Assessment and Determination of Non-Significance 
• JARPA Materials 
• Biological Assessment 

Please if you have any questions regarding the application or project please contact me at 206-
770-3632 ,or whites@consultant.wsdot.wa.gov. 

Sjncerely~ 

Scott .' ite 
Pennit Team Lead 
SR 520 Bridge Replacement and HOV Program 

cc: WSDOT Document Control 
Project File 
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Medina toSR 202: 
SR 520 Eastside Trans'it andHOV Project 

Shoreline Substantial Development 
Conditional Use Application 

Town of Hunts Point 

Prepared by 

Washington State Department of Transportation 

May 4, 2010 
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eastside Transit and HOV Project Hunts Point Shoreline Applleatlotl Package 
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Eustsfde Transit and HOV Project Hunts Point Shoreline ApplicatIon Package 

Supplemental Memorandum 

This Supplemental Memorandum contains additional information and detail regarding the project 
that could not fit on or was not requested by the General Application Fonn. 

Design-Build Contracting Approach 

The SR 520 Eastside Transit and HOV Project (Eastside Project or Project) is currently 
proceeding under a "design-build" contracting method. In a design-build scenario, the 
Washington State Department of Transportation (WSDOT) will complete a preliminary.design 
of the Project before bringing on a Design-Buj]der to finish design while poitions of the 
.construction are proceeding. This is in contrast to a "design-bid-build" contracting method where 
the Project would be completely designed 'before it was turned over to ·a contractor for 
construction. 

The design-build approach does limit some of the available infonnation on constmction methods 
and timing and even details of the design because these issues are left to the discretion of the 
Design-Builder. 

Overall Project Description 

WSDOT is proposing to construct the Eastside Project to reduce transit and HOV travel times 
and enhance travel time reliability. mobility, access, and safety for transit and high-occupancy 
vehicles in rapidly growing areas along the State Route SR 520 corridor east of Lake 
Washington. The project includes bUilding a complete HOV system between Lake Washington 
and 1 08th Avenue NE and restriping the existing HOV lanes from the outside lanes to the inside 
lanes between the 108th Avenue NE interchange and SR 202 in Redmond. 

The portion of the Eastside Project between Evergreen Point Road and 1 08th Avenue NE was 
previously part of the SR 520 Bridge Replacement and HOV Project. However, on June 18, 
2008, the Federal Highway Administration (FHW A) authorized WSDOT to develop the SR 520 
Eastside Transit and HOV Project as an independent project. The project limits extend 
approximately 8.5 miles alongSR 520 from the east shore of Lake Washington (vicinity of 
Evergreen Point Road) to -the interchange with SR 202 in Redmond. 

• SR 520 Improvements from Lake Washington to 1-405 

o Construct a new eastbound HOV lane from Lake Washington to the existing 
eastbol.!nd HOV lane west of the 1-405 interchange. This improvement will 
complete the currently discontinuous HOV network on the Eastside and improve 
travel time reliability for buses and carpools. 

o Relocate existing westbound HOV lane to the inside shoulder from Lake 
Washington to 1-405. This change will enhance safety by eliminating the existing 
need for merging vehicles to weave across the faster-moving HOV lanes to reach 
the .general purpose lanes. 

o Construct new lid with inside transit stop over SR 520 at Evergreen Point Road. 

SUI"PI.EMENTAL M~iVlOR.<H<lIlUM 1 
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~aS\tside Transit nod HOV Project Hunts Point Shoreline Appllentlol'll'ackage 

o Construct new lid and modify existing interchange at 84th Avenue NE. 

o Construct new lid with inside transit stop over SR 520 at 92nd Avenue NE and 
modify the existing interchange. 

o Reconfigure existing interchange at Bellevue Way. 

o Construct new HOV direct access ramps at 108th Avenue NE. This improvement 
will connect SR 520 with 108th Ave NE, eliminating the need to connect to the 
South Kirkland Park & Ride via local streets. 

o Add a bike/pedestrian path from Lake Washington to approximately 108th 
Avenue NE. This will facilitate nonmotorized use ·ofSR 520. provide connections 
for bikes and pedestrians, and complement the existing nonmotorized 
transportation network on the Eastside. 

• Other Improvements 

• 

o Provide sound walls between Evergreen Point Road and 108th Avenue NE. 

o Provide retaining waIls and stonnwater management system improvements. 

o Portions of the Yarrow Creek stream channel will be realigned and some culverts 
shortened to improve stream habitat. 

o The project will improve fish passage culvert crossings to restore fish passage and 
open up habitat that was previously inaccessible to salmon and other fish species. 

o Impacts to wetlands and streams will be mitigated at mitigation sites as 
appropriate. 

SR 520 Improvements from 1-405 to SR 202 

o Restripe existing eastbound and westbound HOV lanes to the inside shoulder. 
This change will enhance safety by eliminating the existing need for merging 
vehicles to weave across the faster-moving HOV lanes to reach the general 
purpose lanes. 

Hunts Point Shoreline Elements 

The portion of the Eastside Project that is located within the shoreline district of the Town of 
Hunts Point includes the fonowing elements: 

• Construction of a stormwater treatment pond at the southern end of Fairweather Bay. The 
pond, known as Facility I-3, will be constructed on two previously residential parcels that 
have been purchased by WSDOT and are being converted to State right-of-way. The 
facility will remove pollutants from highway storm water runoff and is required to comply 
with Federal and State requirements regarding highway runoff. The north side of the 
facility will be ringed by a benn, approximately 5 to 20 foot tall (from the sboreline), that 
will also serve as maintenance access. The facility ponds will be approximately 5 to 10 
feet deep, however they will only have standing water immediately after rain events. 
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• Construction of a stonnwater outfall to Fairweather Bay from Facility 1-3. The 
stonnwater outfall is located at the southern tip of Fairweather Bay just to the northwest 
of the stormwater facility. The outfall has been designed to avoid flll in Fairweather Bay 
and minimize flow velocities to prevent erosion. A new channel, approximately 15 feet 
long, will be dug behind the existing bulkhead. At the landward end of the channel the 
outfall pipe will discharge through a concrete energy dissipation structure. The channel 
will be rock-lined and sloped so that the waterward end will be the same elevation as the 
bed of Fairweather Bay. After construction of the channel, approximately 15 feet of the 
existing bulkhead will be removed, connecting the channel to Fairweather Bay. This 
outfall design has been coordinated with Federal and State resource agencies. 

• A portion of the proposed SR 520 roadway expansion 'will be within 200 feet of the 
shoreline. In addition a portion of the realigned Points Loop Pedestrian Trail and a new 
regional bike path will be within 200 feet ofthe shoreline. The Points Loop Trail will be 
located to the south of Facility 1-3, approximately 120 feet from the shoreline at its 
closest point. The trail will be adjacent to a 25 foot tall retaining wall. At the top of this 
wall will be the new regional bike path and the expanded highway. Thebighway will be 
as close as 150 feet to the shoreline and will be within 200 feet of the shoreline for 
approximate} y 400 linear feet. 

Environmental Review 

WSDOT prepared an Environmental Assessment (EA) for the Project as part of compliance with 
the National Environmental Policy Act (NEPA). As the State Environmental Policy Act (SEPA) 
Lead Agency, WSDOT has adopted the EA according to the procedures in WAC 197-11-630 
and issued a Determination of Non-Significance (DNS) on December 1,2009 in accordance with 
WAC 197-11-340. 

On behalf of the Federal Highway Administration (FHW A), WSDOT prepared a Biological 
Assessment (BA) for the Project in compliance with the Federal Endangered Species Act. The 
BA conduded that the Project "May affect, likely to adversely affect" Chinook salmon and "may 
affect, not likely adversely affect" steelhead trout and bull trout. The BA was submitted to the 
U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS) in 
June, 2009. On July 30, 2009 USFWS issued a Letter of Concurrence with the findings of the 
BA. On October 22~ 2009 NMFS issued a Biological Opinion authorizing the incidental take of 
Chinook salmon from project impacts. 

In July 2009 WSDOT applied for several Federal and State permits for the Project using the Joint 
Aquati~ Resources Permit Application (JARPA) form. The permits that have been applied for 
and associated agencies are; 

• Individual Section 404 Permit, U.S. Army Corps of Engineers (Corps) 

• Section 401 "Vater Quality CertifIcation, Washington Department of Ecology (Ecology) 
• Coastal Zone Management Act Consistency Determination, Ecology 

• Hydraulic Project Approval, Washington Department of Fish and Wildlife (WDFW) 

SUJ>J'lIlMENTAl. MEmORANDUM 



• AP - 23 

.. East.'.Ildo Tn.1n'.lit and HOIf Project Hunts PoInt Shomlinc App!lcntlon Pactulgo 

WSDOT has had ongoing coordination with these agencies through the Multi-Agency Pennit 
(MAP) Team. A joint public notice was issued by the Corps and Ecology in July 23, 2009 with a 
3D-day public comment period. In addition to the Federal and State agencies WSDOT has had 
ongoing coordination with the Muckleshoot Indian Tribe. Coordination with these agencies and 
tribe has directly led to the current design of the Fairweather Bay stormwater outfall. 

Consistency with Chapter 173-27 WAC, Shoreline Management Permit and 
Enforcement Procedures 

Per WAC 173-27-160 a conditional use may be authorized provided the following criteria are 
met; 

(a) That the proposed use is consistent with the policies of RCW 90. 58. 020 and the master 
program; 

The proposed Project is consistent with the legislative findings and policies of the 
Shoreline Management Act and the conditional use provisions of the Hunts Point 
Shoreline Master Program. 

(b) That the proposed use will not interfere with the nonnal public use of public shorelines; 

The proposed Project does not include or alter public shorelines or uses. 

(c) That the proposed use of the site and design of the project is compatible with other 
authorized uses within the a~ea and with uses planned for the area under the 
comprehensive plan and shoreline master program; 

The proposed Project has been designed to minimize impacts including visual impacts on 
neighboring residential properties and the shoreline environment and has included design 
negotiations with the Town of Hunts Points and adjoining properties. 

(d) That the proposed use will cause no significant adverse effects to the shoreline 
environment in which it is to be located; and 

The proposed project will not have adverse effects to the shoreline environ merit and will 
likely improve the environment t~ough shoreline plantings and improvement to water 
quality due to highway stonnwater runoff treatment. 

(e) That the public interest suffers no substantial detrimental effect. 

The proposed project is supported by State and Local elected officials and has been 
coordinated with relevant agencies to improve design and minimize impacts and will not 
detrimentally affect the public interest. 

PerWAC 173-27-160(3) uses other than those classified or set forth in the Shoreline Master 
Program may be authorized as conditional uses provided they can comply with the above 
criteria. The Hunts Point Shoreline Master Program does not include specific conditional uses. 

4 
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Consistency with Hunts Point Shoreline Master Program 

The following describes how the Project complies with the Goals and Policies of the Hunts Point 
Shoreline Master Program. 

V. Goals and Policies 

1. ResidentiallRecreational 

The Project will result in the removal of two shoreline residential structures 
however the Project has been designed to minimize impacts to adjoining residents 
and any recreational uses of Lake Washington, No feasible alternatives for the 
Project have 'been identified that would result in less impact to residential 
properties. 

2. Conservation Element 

The proposed Project will improve the ftmctions and values of Lake Washington 
through habitat and water quality improvements. The Project will remove the 
current lawn and concrete paths adjacent to the shoreline and plant the area with 
native species. The existing stormwater from the highway is untreated. Construction 
ofthe treatment facility will allow for treatment of stonnwater improving water 
quality over existing conditions even with the expansion of the highway area and 
increase ,in traffic. Analysis conducted for the Endangered Species Act Biological 
Assessment indicated that pollutant loading and concentrations would decrease for 
total suspended solids, total copper and total and dissolved zinc. Dissolved copper 
annual loading will increase due to the increased area of runoff and increased 
traffic; however concentrations will decrease due to the proposed treatment. 

TPe stormwater outfall has been designed to avoid direct physical impacts to Lake 
Washington and includes energy dissipation to minimize potential erosion impacts. 

3. Public Access Element 

Due to concerns over both public safety and the privacy and security of neighboring 
properties the Project does not include public access to the shoreline. Consistent 
with the I:Iunts Point Shoreline Master Program the project will provide increased 
visual access to Lake Washington from the realigned Points Loop pedestrian trail 
and the new Regional Bike Path. 

4. Historical, Cultural, Scientific and Educational Element 

No "unique or fragile areas" will be affected by the Project. 

5. Circulation Element 

The proposed Project will not alter the existing circulation pattern. The proposed 
stonnwater facility will utilize existing streets for maintenance access. The Project 
includes a pedestrian and bike path within 200-ft of the shoreline but restricts 
shoreline access consistent Shoreline Master Program and Comprehensive Plan, 

SUPPl"I!MENTAl MeMORANDUM 5 
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The Points Loop pedestrian trail and its recognized access benefits will be 
maintained and augmented with the new Regional Bike Path. Expansion of the SR 
520 highway is necessary to provide for increased regional demands. The expansion 
into the shoreline has been minimized through the use of retaining walls rather than 
slopes. 

6. Economic Development Element 

No commercial uses are proposed as part of the Project. 

Consistency with Hunts Point Comprehensive Plan 

The proposed Project is consistent with the Transportation Element of the Hunts Point 
Comprehensive Plan (2004). The Project will include the installation of noise barrier walls 
throughout the alignment in Hunts Point and will include an ovetpass lid at the 84th Ave 
interchange. Additionally the access to public transit by Town residenls will be maintained and 
improved through the continued availability of pedestrian trails and the new regional bike path 
and access to improved transit facilities at Evergreen Point Road and 92nd Ave NE. 

In accordance with the Transportation Goals of the Comprehensive Plan, the Project will realign 
the HOV lanes to the inside of the highway, eliminating a dangerous merge point at the 84th Ave 
interchange. Additionally the Eastside Project is designed to be compatible with a future bridge 

..;.. replacement project including the "six-lane bridge configuration" discussed in the Goals. 
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Figure 1 - Vicinity Map 

FIGURE 1 - VICINITY MAP 
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General AppUcation 
RECORD SALES TAX UNDER #1713 Town of Hunts Point, WA 98004~1121 FOR STAFF USE ONLY 

Permit#: SJJP-GLI /0·0 
~ DATE~/~/~c/o 

DATE 
--~DATE---

Expiration~ 

o Fire Sprinkler o Special Use for Wireless Facilities 
o Shoreline Substantial Development o Subdivisions (Short & Major) 

o Tree Removal 

Owner Information: 
Name )¥sIlOT. Danjel Babllca Phone 206-770-3545 'Fax ___ ~ __ Email..B.ahu.c.aIl@lllsdot wa.goy 

Mailing Address ..6..00 Stewart St, Suite 520 City Seattle, WA Zip Code _9""'8 ..... 1 .... 0'-'-1 ____ _ 
Agent Information. 

I Name SC()tt White Phone 206-770-3545 Fax ______ Email WhiteS @coosultant.wsdot.wa.gf 

Mailing Address ..6OO..S.t~t...s_uit~52j), ___ City ~e, WA Zip Code --'"'98"'-'1""'0 ..... 1 ____ _ 
Architect/Designer Information: 
Name ____________ Phone _______ -'-_Fax _____ Emaii _________ ~ 

Mailing Address ""' .. ~-:-----------_c_ City _________ Zip Code _______ _ 
Contractor Information: 
Name_--,-__________ Phone __ -_--_ Fax _____ Email _____ -'-___ _ 

Mailing Address City Zip Code _. ______ _ 

License __________ ..,..-___ Expiration--------- Tax# ________ _ 
Property Legal __ --.-___________________ ~ _________ _ 

Assessor's Parcel # 

Description of project or use (if further space ;s needed, please attach explanation): 
The pmposed project ¢sm$lst,~ Qf~tLmJ1ii.lJ.tUUi~ment or-SRm fIighwayinc~~!<JotiUlo:u.n..:loo!Q .... r ___ _ 
storm water treatment ponds andirtlP(O'Vements to pedestrianlbik:e tmi1§il---:::~· -:--;-, =--::-__________ _ 
____ ::--______________ -'"-________ Square Footage __________ _ 

Q Repair Q Addition QS) Alteration. Q Replacement Q Conversion Q New Construction 

J CERTlFY UNDER PENALTY OF PER,IURYTl-!)\T I AM THE OWNER OF Tf.lE A80Vl: PROIJEATY OR THE DULY AUTHORIZED AGENT OF THE OWNER{S) ACTING ON 
BEHALFOFlHE OWNEA(S) AND THAT ALL INFORMATION FURNISHED IN SUP'PORT OF THIS APPLICATION IS TRUE AND CORRECT. I FURTHER CERTIFY 'THAT All 
APPLICABLE FEDERAl. STATI:. COUNTY. AND TOWN OF HUNTS POINT RE:QUIREMENTS FOR THE: WORK AUTHORIZED BY THIS PERM1TWllL BE MET. 

VALUATION $ .. $776 Million 

IS WORK WITHIN 200 FEET OF LAKE WASHINGTON HIGH 
WATERLINE? 
C!I YES 0 NO~. .. 

SIGNATURE ~~£~£<~ 
DAT~ 5/-1 &.c;/IJ 

~~ 

w'OWNER . 0 AGENT (AGENTS MUST HAVE FORM 9a 
COMPLETED WITH PROPERTY OWNER'S 
SIGNATURE) 

NOTE: AU costs from actual stall/consultant time will be billed to applicant. 

PLAN REVIEW DEPOSIT $ _______ -... __ 
RECEIPT __ ~_.,.,.-~-...,.....-- BY ___ _ 
DATE 

PLAN REVIEW FEE $ _ .......... ___ --==:::.->--:--::~ 
PERMIT FEE $ 6'?)0 :od 
INSPECTION DEPOSIT $ _____ --!W!...5::C:::::......~==_ 

OTHER CHARGES $ STATE BUILDING FEE $ ___ -'--______ --z.._~ 
LESS FEES PAID $ t\-______ ---'~_' 
TOTAL $ , 
RECEIPT lM t). . .fS -----'-B-Y,....--.-:-'~:,--..,.-· -
DATE 5Z~70.26/a 

Townof ~~ . . 
Sel1'il1j'OurHesldtYilS ... Town Hall, 3000 Hunts Point Road, Hunts Point, WA 98004-1121 , Phone 425.455.1834, 

Hunts ~t;?) FAX 425.454.4586. Permit intake and issuance hours are Tuesday and ThUrsday, 
~ • . 8am-12pm and 1 pm-5pm, Building Services Department 425.455.1834. 

Revised 2/11/10 
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~roof of Agenc / Hold Harmless Agreement 
PROPERTY ADDRESS: 2840 80th Aye NEL Bellevue, WA 98004 

PERMIT TYPE: Shoreline Conditional Use .PERMIT NUMBER: SJJf -c, U /0 -Dc..;. 
Proof of Agency 

A Proof of Agency is required for the acceptance of any permit where the permit applicant ("agent") is not the 
recorded owner of the property (Uowner"). If the owner is a corporation, LLC, LLP, or partnership, this form 
must be completed and signed by the chief executive of the entity that holds ownership of the property in 
question. 

Owners which apply for permits on their own behalf do not need to complete this form. All other applicants 
must fully complete this form, including the owner's signature, before the Town of Hunts Point will 
,process any application documents. Each separate application must include an original, fully executed 
Form 9a, Proof of Agency/Hold Harmless Agreement. 

To 8ECOMPLETED By 'OWNER: 

I, ,.Daniel Babuca. on 1;!ebalf of the Washington State Department of Transportation . as the owner of 
(print name of 'property owner or, in case of corpora1ion, LLC, LLP or partnership, company Chief Executive) 

the above-referenced property, hereby authorize the person or entity outlined below (the "agent") to act 
, as my sole agent regarding the above-referenced property, and further stipulate that the Agent may act 

on my behalf for purposes of filing applications for deCiSions, determinations, permits, or revIew under 
any applicable Hunts Point Codes, and further stipulate that the Agent has full power and authority to 
perform, on my behalf, all acts necessary to enable the Town to process or review applications, issue 
permits, authorize revisions, and perform inspections required under all codes in force. I certify under 
penalty of perjury under the laws of the State of Washington that the foregoing is true and 

-c~~~rl 6/#p@ 
[Signature of PropertyOWner/ChiefExecutive] IDatej I 

600 Stewart St, Suite 520 
[Contact Address] 

206-770-3545 
[Phone] 

Scott White 
[Print Name of Agent] 

:600-Stewart St, Suite 520 
[Contact Address] 

206-770-3632 
[Phone] 

Seattle 
ICity] , 

[Fax] 

To BE COMPLETED By AGENT: 

[Tiile] 

Seattle 
[City] 

[Fax] 

WA 
[State] 

WA 
[State] 

98101 
[Zip] 

98101 
[Zip] 

Town of h:J'.' 
S~!1g-. Our Resklents · .. . 

~ 
Town Hatl, 3000 Hunts Point Road, Hunts POint. WA 98004-1 121. Phone 425.455,1834, 
FAX 425A54.4586. Permit intake and issuance hours are Tuesday and Thursday, 
8am-12prn and 1pm-5pm. Building Services Department 425.455.1834. 

Revised 2/11/10 
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Hold Harmless Agreement 

A Hold Harmless Agreement is required for the acceptance of any permit, and must be signed by the property 
owner. If the owner is a corporation, LLC, LLP, or partnership, this form must be completed and signed by the 
chief executive of the entity that holds ownership of the property in question. There are no permits or 
circumstances under which the Town will accept application without an executed Hold Harmless Agreement. 

To BE COMPLETED By OWNER: 

I,Danlel Babuca. on,behalfof the Washington State Department of Tmnsp.ortatjon , as the owner of 
(print name of property owner or, in case of corporation, LLC, LLP or partnership, company Chief Executive) 

the above-referenced property, hereby agree as a condition of permit application and/or issuance, to 
protect, defend, and hold harmless the Town of Hunts Point, its officers, agents and 'employees, and to 
indemnify them from all liability, loss and expense, including reasonable attorneys fees, that the Town of 
Hunts POint, its officers, agents and employees may incur by reason of accepting this application and/or 

. issuing this permit, and all other acts taken by the Town of Hunts Point relating to the work described 
under the permit documents including but not limited to plans examination, issuance of permit(s). 
inspection and approval of construction and issuance of certificates of occupancy, to the extent that any 
such liability, loss and expense results from any errors or the misrepresentation of any material fact in 
the permit application dOGuments, whether negligent or intentional. I further certify that I am the owner 
of the property referenced at the top of this document. I certify under penalty of perjury under the 
laws :!h: S,tat: of ~~ington that the foregoing is true and co~re~t . .-

k~4~~4-&43 .O/¥2iJ@ 
[Signature of Property Owner/Chief Executive] [Date] I 

600 Stewart St, Suite 520 Seattle WA 98101 
[Contact Address] [City] [State] [Zip] 

206-770-3545 
[Phone] [Fax] 

Revised 2111/10 
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BEFORE THE HEARING EXAMINER 
FOR THE TOWN OF HUNTS POINT 

In the Matter of the Application of 

Daniel Babuca, on behalf ofthe 
Washington State Department of 
. Transportation 

For a Shoreline Substantial 
pevel<,jljrnent Conditional;Us-e Permit ", 

.) 
) 
) 
) 
) 
) 
) 
) 

No. 10-04 

Medina to SR 202: SR 520 Eastside 
Transit and HOV Project 

FIND.INGS. CONCLUSIONS 
AND DECISION 

SUMMARY OF DECISION 

AP -41 

.~ 

The request for a Shoreline Substantial Development Conditional Use Permit (SCUP) to 
construct portions of an e?Cpansion of SR,520 With. a noise 'wall and pedestrianlbike trail 
gnprovements, and a.stottnwater treatment facility With an outfall at Fairweath~r Bay)Yithin the 
Town of Hunts Point, Washington is APPROVED. Conditions of approval are ne~essary.to 
address specific impacts of the· proposed development 

SUMMARY OF RECORD' 
RequeSt:· 
bliIiiel Babuca, on behalf of the Washington State Dep'~ent ofTrnnsportation., j-equ~ts a 
Sh~iel~e Substantial DevelopmentConditional Use Petmit to construct portions of'an expansion 
'ofSR 520 with a noise wall.arid· pedestrianlbike trail improvements, and a stormwater tr~atment 
f~cility with an outfall at FairweathC?r Bay within the ToWn of Hunts Point, Washington. 

Hearihg'Date: 
The Town of Hunts Po.int Hearing Examine~ held an'open re'corahearing·on tJ:ie .h~quest, on 

. December 1~.201.0. The)iear.i.ng-Ex~n~r d~t~ined: at ~e hearing t~at there was a ~~e4 for 
ad~tional testip1dny' <md. evidence: HP Me 235.090(2):, The hea.rlqg·y'y'~ r~(H:lVrJned ~n 
January 20;2010. I " , 

~~ : .". . ..... - , .. -.- ' ~:., .. ~ ..... ~ ........ ---~., 
The Applfcani:filed'aletterireque.st to rec?ovene. the open record neanng-aran' earl!er,t1~te' ·of Janti!liy5,. 
2P! 1 .. r.~t!er.ji-om,ll.$sist'a'rli Attorney. aerier,,1 tJe'hiJr.ah cqde.lo.Hear.irig.E.:f.(;if1?!~et,dafe...d.J).e.ce'!1~~~.$> 
~O!O,. Jhe,H.~ing:EXa$lrier is.siledan oraerrequeSfil1g respon:ses ;to ·tJie.f\ppl.!l?:¥lt'~'r~9.l.\~~~ !fepririg 
~a~ln~r.9r.il.lliJol'·/{ecOm;efMi 1{earjijgp(J/~ ,a'n'rl Oppo.t!i4nllY}o.Besp:rmd,"Towno/ f/l{n1,$' 'Point; 
~bQi~$G:Og; ; ljiJ., . rq-o.4,.4dte'¢·J)e~ri!~e", 6; ·~OlO •. Fo~t. :oDj~~9n#-W~re·tfj~4t(): ih.e :ian~ary:5~,a(~. 
4it.o;n~ ,Jqh!l4.: ¥.¢q:!!llJ:r1gh leltet!() H~f;Tfirig Jf:Mti1~lfe;; ~q~eaJ?:~Fr!t!'.~~ 7; ~().!g;.J!.~t~", p{(pow.ft~r 
If:{lir!f!. #?l11;fl2~~P!t!ifl~r,;f1,ilreJ!.j)¢ce,m1J.er 9,,' 2{J1Q,' Migh,fJf4 Fl.~iiP" l~t.t.tjr {O;(le.'!!:~n.g: ei.~~f~rir., jd.#.~'!4. ' 

fin.4.~g§! ,epl1l!l.~i!?n~ fJrz.d p?c.f~ion 
T~IJ. ofEfl!nlf' Poi~ Heizr:ihgE'f(:irn.!r!t:': 
~P9T Ss.oc.,Ul? No. ,~o.-g4 

P,!g~Fo/24 . 
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Testimonx: 
The following individuals presented testimony under oath at the open record hearings: 

December 1,2010 
Mona Green, Town Planner 
Daniel Babuca, WSDOT, Engineering Manager 
Scott White, WSDOT, Pennit Team Lead 
Mike Cotton, WSDOT, Design Build Director 
Rod Olson 
Peter Powell 

January 20, 2011 
Scott White, WSDOT, Permit Team Lead 
Daniel Babuca, WSDOT, Engineering Manager 
Stisan Wessman, WSDOT Landscape Architect Consultant 
Mona Green, Town Plann~ 
David Radabaugh, Department of Ecoiogy, Regional'Shoreiine Planner 

AP-42 

Attorney Mike Kenyon represented the'Town; Attorney Deborah L. Cade represented WSDOT; 
Attpmeys Aaron M. Laing artd Den:nis L. Dunphy represented the 'Fairweather Basin Boat Club;· 
~d' A.#.qrrt.e;y ~ c;>hn C. McCl:1Uougb represe~ted, RQ~ey and J8Jtice Olson, 

:Exhibits: 
"Th~ t6i16wing exHibits were admitted into ·the ::record? 

1. staff Report, dated November 22, 20'10 
2. SCU.P Application arid Proof of Agency/Hold Harmless Agreetl'lent,.dated May 4, 2010 
3, WSDOTCover Letter and Supplemental Memora:n'dum,dateilMay 4, 2010, with 

a. Figure 1 - Vicinity Map . 
0. .Figure 2-Existing Conditions, inc[udiilg,Existing,Dtilitief;, Sewer, Water Plan (ED03), 

Preliminary Not. for Construction, dated. May 26; 2.01 Q, and Project Corridor Map 
c. Figure 3 - Site'Plan 
d~ F igqre,4-:- CJ:'oss. Sections 
e. Figure X - Cross-Sections # 1- #S 

_ ... __ .... "" .. , ..... ~.. _ -_ __ -~'..1"'~"'" ..... ___ ... r .::" .. " .. ';'l ~~,..y ._l. 

b~~~!ttb~:i.6, 2(j~O; 41~orney4~o,..M,La~ng'letter·t~ He,!!,il?g~miner, 'dated I?ecemb'e(-22; iOJ(J: 'on 
DecemOeT 13, 2010; the: Hearing ExamIner issued an order settirig the rqconvenedhearing forJanuary 20" 
i61 J" Hearing &aminer :Order RE: Hearirlg'Date.;Town' o/Hunis:PoJnt;)f/SDOr.SSDCUP;, No; jQ-04, , 
rfate'd'Decdiilbiir'lX·'iato, . . .. " ' 

.2rh~!owri:prb\(i:d~d~hibits. 1.48. pripr. to the. Decemb~ 1. 20.lQ •. h~~ing, Bxhib1ts 19-22 were 
:il'ltf.o~~~edirt 'the .. p~m!)ei'I" 29JO' lieru:ing, .The ti~ariM' ~'.iatnihet dt:~f!hinen'at fuehearingihat t1iere ' 
:,:"a,s:a:i1ee.~ f~r:~M.iti~p.al; ~~hIlpny aM .C?yitle.'!F~.: . H.ef!('J;Jg§;f~f!1.lner.;(8r.d,er.for. s.#p.mf~siQ" .of4t/difjonal 
,Eliidei'ls;.e;, TQ'W(I., ojlIf!!JJi foJn(,::WSDQT-'S$J)Cf;JP'.' :No,:. ! Q-o.4;,'4a.ted Dke~infjer..' ~' ~01 O. lii)'esponsci the 
·AJlIlli<!antprOYid,,~:E,qiibirs::i~·~~i'qn pe.c::ember-iQAo~Q, Jh~·A'P.pTic·atttprovided:EXhibit:32o~'January ' 
J~;'~9J~~/(h~~ ~i!>~t.s ~~~ ~~i~its' ~3~~ 7'Wer~imr~4~?~~ti~~ ~~'recQrd'at the Januarr 20. 201:1 , ' 
;~~aiit!g; 

F~~d~1J~, .Co~~i~s!f!.I1~ (1fl(!Pe..c.!s!.OIj 
1;:&.n PfH1JlJ/S·P~{,!OIe.O!~~gE?~ml~~ 
w,sl>.():rsspCU~Np.lC!.-OII 

Page20f24 

i 



! 
; 

~ . 

4., 

5. 
6. 

7. 
&. 
~. 
10. 
II. 

12. 

'. • AP-43 

Letter from WSDOT to Town Planner, dated October 6, 20 10 
a. Stormwater Facility 13 & J, dated July 2010 
b. Fairweather Basin - Perspective A, "Conceptual, Draft - This sketch only depicts the idea. 

Engineering, operations and environmental analysis required," dated September 2010 
c. Fairweather Basin - Perspective B, "Conceptual, Draft - This sketch only depicts the idea. 

Engineering, operations and environmental analysis required," dated September 2010 
d. Fairweather Basin - Perspective C, "Conceptual, Draft - This sketch only depicts the idea. 

Engineering, operations and environmental analysis requi~," dated September 2010 
e. Fairweather Basin Screening Study Section Views, "~onceptuaJ, Draft - This sketch only 

depicts the idea. Engineering, operations and environmental analysis required," dated 
September 20 10 ' 

f. Fairweather Basin Planting Concept Plan, ''Conceptual, Draft - This sketch only depicts the 
idea. Engineering, operations and environmental analysis required," dated July 2010 

Determination ofNonsignificaDce, dated December 1,2009 
Letter from Ecology to WSDOT, dated May 27,2010, with Water Quality Certification Order 
7718 
Joint Aquatic Resources Permit Application (JARPA) Form, dated June J, 2009 
Hydrau lie Project Approval, dated July 20, 2010 , 
Email ITom Ken Fisher to Town Planner, dated July 7, 2010 
Letter from Jill Heijer to Town of Hunts: Point, dated November 11,2010 
Letter from Gillian Spencer to Town of Hunts Point, regarding ,December I,. 201 O,public hearing, 
undated 
Public Notice _ 
a.' Notice of ApplicatipnlAdoption ofSEI'A DNS and'Notice ofPl!blic H'~aring for S9YP. 

posted October 21, 20 I 0 
b. Affidavit of Notice of Hearing; signed December 1,2010 
c. Affidavit of Publication of Notice of Application/Adoption of SEP A.DNS and Notice of 

Public Hearing, The Seattle Times. published Octob¢r 21,20.10, witlud 
d. Notification mailing list . 
Lett~r from'John"C. McCullough to Michael Kenyon, dated }lovember 29,2010 
Letter from, Scott. White; WSDOT, to J ohn C.'Mccuno~gn, dated N ovr:mber 30, 2()1 0 
Letter from h-aro7t M., Laing. to Town ofHu,ntl! }>oint, qated N9vernber 29, 20] 0 
Letter from Scott White, WSDOT, to Aaron M. Lwpg, da~~ November3'~, 2010 
Letter ITom Daniel Babuca, WSD0-Y:, to Mona,Gr:een; d~t~d 1'l'9Vember 30, 2010 
Email from Karen Walter, MuckleshootIndian Tribe, to Mona Green, dated December J, 20 10, 
vrith emait'string ' ' 
~~~s,ting U~i1i~ies: Sewer Water Plail, ccPreliml~,a!y,Qo~ fOJ ~Ons1!uction." undated 

;'I:aiz:weaijjer,Basln,Planting,Coricept Plan, "Con~ptu,al~"'da:ted Nov'ember 201 0 .. 
Environmental Assessment; SR. 520, Med,ina:to SR, 2P7:)~astsjq~:T~~ita1}.d: HOY Project, 
,Executive,Sonllnary, WSDOTIFHA, dated December'2009 (paper, and CD) 
,En'virpnmental' Assessment,·dated 'Decem~r:2009; ai:ld13io.logicaI Asse~ment,i1ateQ) une 200 ~ 
(911 CD) " 
Letter from Scntt White,; WSDOT, to iylonaG,reen.-dated D'ecerrtb~r 10,20 I 0, llsting additional 
fnfonn'atioll ' 
'Upd~ted Env!r:o~rn~n~1 A~,s,~ssTr!e~~ dat~d.May,.20J 0: (hard copy amfon CD) '(indlldediilifie 
,()riginiil appUc,ation) '.. -., .. .. '. . '. 
W~fDOTFO'N:SI, dat~~ ;r~1~y'20 1,0; (hardcopy, iiijo.on. GDj {111 mgatidncom.jqifments lJaii.of 

.. Attac~ment4t " 

Findiiigs,· Conc1ils[ons, an.aDe~i~i(}/I' 
'Towli'ofHunts,:Pb'tirHlearfiig txaminer 
WSDO'T.SSDCVP.l'{o.1{)~6'i1' " ,' 

Pli§e3:ojj4 
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WSDOT Biological Assessment, dated June 2009 (hardcopy and on CD) (included in the original 
application) (sam~ ase£x. 22) 
NMFS Biological Opinion. October 22! 2009 (hardcopy and on CD) (conditions of the BO 
incorporated into Project contract documents) 
USFWS Letter of ConclIlTellce, July 30, 2009 (hardcopy and on CD) (conditions ofthe Letter of 
ConculTence have been incorporated into Project contract documents) 
Permits obtained for the project (summary of conditions in project permits that are most relevant 
to 'the work in the Hunts Point Shoreline Environment): ' 
a. Draft: Section 404 permit (incorporated in~o contract documents) (discu,ysed as part of Ex, 

23) 
b. Hydraulic Project Approval (hardcopy and on CD) (same as Ex. 8) (included with October 6 

material) (incorporated into contract documents) Conditions 5-9, 11-17, 19-21,23 'and 15 
c.: Section 401 Water Quality Certification. May 27, 2010 (hardcopy and on CD) (same CJS Ex. 

6) (included with October 6 material) (incorporated into contract documents) Conditions C.l
C.S, D.I-D.8.,E.I-E.3. F. I-F.5, H.I-H.2 and 1.1 -1.2 

a.. Request for Proposal '(011 two COs) 
b,. Table ofrelcvant-sections (hardcopy and on CD) 
Additional information (on CD) (pan oJEx. 23j , 
a. Existing ContOllrs and ProposedC;ontours & Fi!lished Grades.(two sheets), dated December 

9, 20'1 0, '~Preliminary not for Construction" (hardcopy and 'on CD) 
b. Impervious/Perviolls Area Ex.isting Condition 'an~ P~opose<!'Condition (two sheets)" dated 

Decerriber 9,2010. "Preliminary not for COllstroction" (hardc'opy and on CD) 
c. Quantity and Source of Material to be Removed/Filled (discussf!d as part of Ex. 23) 
d. Tree lnvelltory, dated December 8,2010, hPreliminary not: for,~9,n~~i'uc1'iori" (hard 'copy and 

oneD) , 
e. Sediment toading Discharged from the Water ,Quality 'Facility (di$cussed as part of Ex.. 23) 
Letterfrom Scott White to Town'of Hunts Point, dated,January 13,201 I, with the foHowing 
enc[osures·: 
a;' Project Summary- F:airweather, Basin Vi~j'nity, "P.relirninary~F'{)l' infom1ation Only', subject to 

change without notification," dafea,.Ianuary 20'1 L ' 
'b. Fairweather Basin,- Pemlit Fe::atures. "Pr'eiiminary,. For1hf6:rmation Only, subject to change 

.without notification;" dated Jiinl)3ry 20.J i , ' 
'c:. 'Fairweati,er Basi'n Planting Concept,. "'Pre!'iminary. For information Orlly,'subject to change 

without notification;1 dated January ,2011 
d. f'airweather Basin Cross Sections', "Prelhilinary, For information Only, subject to change 

without notifjqation;" dated January 201 i . 
Addftional pUQllc:;, comment; 
~. Letter from. Ken Fisher:, President, Fairweather Basin ,Boat Cliib~Jhc"; to tlearihg Exam iocr, 

dated J~ti~!1ry i 4, 20 II ' 
,b. 'Em~il from Dan Ni1es 'to, Heai'iflg:Exanlhler~ dat¢d Janluii)d9, 20'11 
!c; Letter from Dah and. Den'ise Ni les ((1 Tdv,tn .cfHUi1tsPoln't,dated December { .. 201 0 
LettcF,fi'olllPal and' Ann ie'Otteseo'.,da tei::LJanuaty 2(T,,20r h\.vitlJ e!n~i1strjng date,~ Ja!l,u~ry 
" ~O~:;2'o:i l. , '.:,. " , .. ' , ', ,:, ,,' . , ' , , ' 

:WSPOT P~ocess ,cht61'l61Qgy since Decem oor . f:, 1010 :Shore liJie Heai-i ng; dated :January '2,0; '2,0 I I 
,tJPdat¢d:f.ai.rweath'el':a~ih,.P.erspe9t'ves A. B(a.,~ 0~f !==~~,i~its 4.0:- d. 
:a:. ,Eair.w.eathef.'Basln -:p:ers'peeilve A/'<;::pnq,~ptual~;Dt8ft -:ThissketCh -only dep,i~ts'the idea. 

En~ineerin~,,~peraiions ind erlYirQnmeni~l: ana,(ysis relju,ke~~" ,a4t¢Q )~iJ~20 II 

'Finilin~; : Conclusions an.'d'DiiCi'Sion 
:T~,pfj[~.pQinfHearing Exa(;jlner: 
1f#'J50t~f?CqP; lj6. '!tl';~!f: 

, p'~g~:# 012..4 
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b. Fairweather Basin - Perspective B. "Conceptual, Draft - This sketch only depicts the idea. 
Engineering, operations and environmental analysis required," dated January 2011 

c. Fairweather Basin - Perspective C, "Conceptual, Draft - This sketch only depicts the idea" 
Engineering, operations and environmental analysis requirc;:d." dated January 2011 

37.: Composite Photos of Existi,ng Condition of south end of Fai~eather Basin 

Pleadings and Orders: 
• Letter from Assistant Attorney Genera,l Deborah L. Cade to Hearing Examiner, dated 

December 3, 2010, requesting a continued hearing date of January 5,2011 
• Hearing Examiner Order for Reconvened Hearing Date and Opportunity to Respond, 

Town of Hunts Point, WSDOT SSCUP, No. 10-04, dated December 6,2010 
• Hearing Examiner Order for Submission of Additional Evidence, Town of Hunts Point, 

'WSDOT SSCUP, No. JO~04, dated December 6, 2010 , 
• Letter from Attorney John C_ McCullough to Hearing Examiner, dated December 7, 

20 I 0, objecting to a January 5, 20 I I, continued hearing date 
• Letter from Pe~er W. Powell to Hearing Examiner, dated December 9,20] 0, RE: ORDER 

FOR RECONVENED HEAR1NG DATE AND,OPPORTUNITY TO RESPOND 
• Letter from Peter W. Powell to Hearing Examiner, dated D,ecember 9, 20] O, .RE: ORDER 

FOR SUBMISSION OF ADDITIONAL EVIJ:?~NCE .. 
• 

• 

• 

• 

'Letter from Assistant Attorney General Deborah L. Cade to Hearing Examiner, dated 
December 10, 2010"reganiing Fairweather Basin 'Boat Ctub letter of December 1,2010 
Letierfrom Michael Heijerto Hearing Examiner •. dated pecember 16,20]0, objecting to 
a January 5,2011, continued hearing date' ' 
Letter from Attorney John C. McCullough to Hearing ~?$.lltniner, dated December 22, 
20"10, objecting to a January 5,2011, continued hearing c!at¥ 
Letter from Attemey:s Dennis J. pU,nphyand Aaro~,M; L~jng to Hearing Examiner, dated 
December '22, 201 0, .obj~tirigto a J.anuarY 5,2011, continued bearing date; with 
Declaration of Dennfs ]; Dunphi. ana :, 

] 957 Plat. Dec,. Dunphy,Tab I, , 
1957 Protective Resttictions, Dec\. Ounpny, 'Tab 2 
1'994 Protective Restrictions. pee!. pUnpny;Tab3 
Hearing Examiner Findings, ConclusIons and'Decision; Town of HuntS Point, Jones, 

No. HEA'09-02, dated February: 9, 20 1O~ Tab'4 
Hearing Examiner 6rder RE: Hearing Date",Town cifHlm~,P<?int, WSDOT SSCUP, No. 
iO~04, dated-December 23. 2010 . " , 
Letter from Atl:o,n~ey IO~Tl <;;,. McCullough to the.Heariog' Examiner., dated January 20, 
2011. regarding remaining issues " 

TheH;~ar~g :E,xaminer enters the ;f<?llowing Ei.ndings)pu CofiClusioris :bas~d up.0n the te))timoriy 
. and eXhibitsadniitted aftD:e optm reco)-cL he~ng:, 

FINDINGS 
Backgrounp, 

P;ojectOverview . ,. ' ." ' 
1, The:'p'rop~~e(l pr9jectWas ;pre.Vious~y ,p'ar.(oftl1~,Sta~~~o~tei(S~):,S20,. (~ve~green Point 

Floating] Bridge,ReplaCement and HOY~r9ject(),-!I'JAA~ 18~:290~, the FederallIighway 

,Filniings, ... Corrc{usions'-andDecisiCt1 
TownoflfUhts fbinllfeoring ExamifJeJ: 
wspO,rSSIX;UE • .fiO., 10':'04. 
, ' 

Page.5;,of2.4 
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Administration (FHWA) authorized the Washington State Department of Transportation 
(WSD01) (Applicant) to develop the SR 520, Medina to SR 202: Eastside Transit and 
HOV Project (SR 520 Project) as an independent project. Exhibit 3, Supplemental 
Memorm:rdum, page}, The SR 520 Project is located in the communities of Medina, 
Hunts Point, Clyde Hill, Yarrow Point, Kirkland, Bellevue, and Redmond. The project 
includes completion of the high-occupancy vehicle (HOV) system between Lake · 
Washington and 1.08th A venue NE, ~d restriping the existing HOV lanes from the 
outside lanes to·the inside between the l08th Avenue NE interchange and SR 202 in 
Redmond. The project would provide six lanes (four general-purpose Janes and two 
HOV lanes) from just west of Evergreen Point Road to SR 202. New construction 
between Evergreen Point Road and 1-405 would add a new eastbound HOV lane and 
provide standard 10-foot wide shoulders both eastbound and westbound. The limits of 
the SR 520 Project extend approxiinately 8.S·miles along SR 520 from the east shore of 
Lake Washington just west of Evergreen Point Road to the interchange with SR202 in 
Redmond.3 Exhibit 24, Summary, page 1-2. 

The SR 520 Project is cunently proceeding under a "design":build" contracting method. 
In a design-build.scenario, WSDOT completes a preliminary design before bringing on a, 
design-builderto·finish the oesign while:portions of the project are constructed. This is 
in contrast to a "design-bid.,.build" contracting method where a project would be 
completely designed prior to construction. According to WSDOT, the·design-briild 
apprQachliinits so~e of the available infoImati6n on· construction methods and timing, as 
well as detaifs of the design b~cau~e these i~l:!ues are left to the discretion of the design
pu.ilder.4 Exhibit 3,.suppleme.nlal Memorq7uJum, page 1, Thirty percent of the project 
engineering was complete when WSbOT re~eased the project for design-build bids. The 
seleCted'design-build fum would. be r~p:onsible for the finaJ plan preparation and 
c;onstruction. Th.e Staff Report $tates, "Plans presented for the Shoreline Substantial. 
Developm¢nt Condiiionai'U-se .Pernntare concep~ai at this pomt, with final grades. and 
plant pl:;lceruent to be detertnin~ dU):~ng·thecourse of construction. ,,5 Exhibit 1) Staff 
Report, page 2 ' .. 

~:rn.2009, the Washington Stat; legislature authorized ali-electronic tolling on the Evergreen Point Bridge. 
No tolling·'¥ou{d be required for y,ehic!es usingthe'SR 520bet.yeen Medina and Redmond: Exh~bit 24, 
£A,pages 1-4/oJ-5. 

4 WSD9T prepared a Request for. Proposal.containing,~~quir~nien~. restrictions and other information 
~ou.tthe proposed project. WSDOTpreparoo a table of~levant,secti9ns to the proposed acti\lities within 
tilt): Hunts Poirit shoreline jurisdiction, Exhibit30:a; :EXhibii 30.h. 

,I:·EXhibit.:;:b ,(BxiStl'ngUtilities;SeWer.;WaterPlan); Exnibits 4.a -f;EXhibit 19; Exhibit 20; Exhibit 31.~ 
Exbib'jt 3i.b;. Exhi6it 3 td;EXhlbit32;a; EXhibit 32:b; Exhibit 32.c; Exhibit 32,d; and Exhibits 36a,-c.are 
marked eIther "Preliminary Not; for Constrti~tion;·"Pie!iminai:Y; For1Ii.furmation Only, Subject to 'Change' 
Withoiif~omicati·oil;'~ of'~o~~P.tO,~l, Di3ff .... This·ske~h: onIYdep'ictS. the idea. .Engineering, operations 
andenviroiunenfal analysisrequir~d:" 

lliiiJiingj., 'Cr»icl~rom:aiii{D~cist(}J1 
t0Vj:] ·'oIHu"nts,}~~in't.:flefii.ingt.xam.jn,iii 
W§!JPti8§P.¢QP..1V.(i !fMH. 

fa?~· 6.0/21. 
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3. Daniel Babuca, WSDOT, Engineering Manager, requests a Shoreline Substantial 
Development Conditional Use Permit (SCUP) to construct portions of an expansion of 
SR 520 with a noise waIl and pedestrian/bike trail imfrovements, and a storm water 
treatment facility with an outfall at Fairweather Bay, within the shoreline jurisdiction of 
the State Shoreline Management Act (SMA) and the Town of Hunts Point Shoreline 
Master Program (Town SMP)? Proposed project features relevant to the Town's , 
shoreline jurisdiction between a SR 520 expanded westbound lane and Fairweather :Bay 
to the north include: an 18-foot high n9ise wall; a 14-foot wide regional bike/pedestrian 
path; a 6-foot 6-inch high screened wall; a substantial drop down to a 14-foot wide 
planting area and utility relocation area; a stormwater facility storage area with wetland ' 
planting; a 6-foot high stormwater perimeter fence;' a 15'~foot non-motorized local access 
connector and maintenance road; a 3-foot 6- inch high railing, and forested screening 
northward to Fairweather Bay and residential lot property lines. Exhibit 1, Staff Report, 
page 1; Exhibit 2; Exhibit 3; Exhibit 32.d. 

4. , The Town received the SCUP application on May 4,2010 and determined that the ' 
application was complete on October 19, 2010. The Town published notice of the SCUP 
application, the State Environmental Policy Act (SEPA) Determination of 
NonsigDificance (DNS), and the associated open record hearing in the Seattle Times and 
.mailed to federal and state agencies, Indian Tribes, and all property owners within the 
'Fairweather Basin neighborhood on October 21, 2010. The Town also posted notice at 
mailbox:pagodasthroughout the Town. Exhibit 1, Staff Report; page 7; Exhibits 12.a-
d ' 

Project Location 
5." The'propos'eel portio!lS of the SR 520 Project-within the Town of Hunts Pornt are located 

,between the southern portion of FairWeather Bay and the SR 520 right-of-way .. The City: 
'ofMedinalies to the,west and Fairweather Place, which runs north and south, lies to the ' 
·~ast. EXhibit 3.b;-Exhibit 32. G., 

6. .FairweatllerBay is a small inlet.ofLakeWashington between.Evergreen Point an~ ~unts 
~oint. The bay is a man-made water feature that is periodically dredged and mairi~med ' 
by adjacent property owners. The bay is relatively shallow, typically less than 16 fee~; 
'm1:h:me: soutnem ead generally less than .1 0 feet deep. Exhibit 26,' BA page 39,: Exhibit 
32. a" . 

~'" . .- ,---... --- .' ... _ .. ,._-_. - - -.-. 

,6,~~~ilier Bayis :~:part:ofLake Washingt(m. ,W~DOT documentsan~ figures descr!b~ thefiairow 
SQuWel1)-1Ilosf;,channel:as. F.airweather Basin. ,Exhibit 3. a; Exhibit 32.a: Exhibit 32.b; Exhihit·32.c. 

~ The,subj~propetW~t1clude'S: WSDOT St~te Route' 520 Right~of· Way and former King CountY'TiiX 
,Asse,ssor' Parcel ~os .. ~4727.00S5, and 247270060.&hfbill, SraflReport, page, I. ' 

'.Findings;, Condusldns .and iJer;~i(j1f 

'f#t;~gi~~~;rk£rj~~i~~mlh~ 
Nge,~i.:M24 
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7, Fairweather Creeks drains the watershed south of Fairweather Basin. The creek runs 
north, crosses under SR 520, then turns northwest and enters the southeast comer of 
Fairweather Bay. The Department of Ecology has placed Fairweather Creek on the 
federal Clean Waler Act 303(d) list because the creek exceeds water quality criteria for 

. fecal coliform, dissolved oxygen, and temperature. With the proposed project, highway 
runoffwould be discharged to Fairweather Bay, rather than Fairweather Creek. Exhibit 
3.c; Exhibit 4, page 3, 

Environmental ReView 
8. On December 3, 2009, WSDOT and the FHWA issued an Environmental Assessm~nt 

(EA) under th~ federal National Environmental Policy Act (NEPA) for the SR 520 
Project. Exhibit 22, Environmental Assessment, Executive Summary, page 1. Anupdated 
EA was issued in May 0[2010. Exhibit24: The EA estimated 806 million vehicle mil~s 
'traveled on SR 520 withput the project and 805 million vehicle miles with the project 
based on 2030 projections. The proposed project would produce 209,000 metric tons of 
carbon dioxide equivalent emission during construction. GreenhoUse gas emissions for 
SR 520 operation were estimated as 'similar for the Build Alternative and the No'Build 
Alternative. Exhibit 24, B.A, pages 5-43 to 5-48. As required under NEPA, the F:HWA 
reviewed the EA and, other documents and attachments. Randolph Everett, MaJor 
Proj~cts Oversight Manager, FHWA, detennined that because the proposed SR 520 
Project would have no significant impact ,on the environment an environmental impact 
,s~a~etnent is not requir~Q. and issued a Finding ~fNo Significant Impact (FONS!) on May 
17,2010. Exhibit 25, FONS!, page iii. ' 

9. The FHW A FONSI lists project mitigatIon collilnitments, i~c1udfug Best Manag~ment 
'Practices (BMP). No mitigation is proposed for air quality, geology and soils, cultural 
,resources, energy, economics, relocation,social eLements,transportation,~nd 
groundwater impacts. WSDOTwQuld implement a Soil and Groundwater: Management 
:Plan and Spill Prevention Control and Countenneasures ~lan :.as mitigation Ofhazar(ious 
materials'impacts. Impacts 'to wildlife and bab~ta't within the shore~inej'llrisdiction w.ould 
be minimized' by limiting ~nstruction to a small area adjacent to SR 520 and ipstalling 
noise walls to minimize noise disturbance. 'WSDOT would obtain: a National: Pol1ut~t 
DisCharge Elimination'System (NPDES) construction- permit The:FO~SI coficl~f?,~ that 
;no additional measures are needed to avoi4 or·ininimize advers,e indirect ,6r'cumulativ:e 
eff~cts. Exhibil'25i FONS!.. Atta.chment 4, pa.$.es 1-15. 

'10. "WSDOT acted as lead,agency and arialyzed the 'environmental impact of the:entiie 8R 
;~20 Eastside Project, inciuding 'those portion'Sbfthe project v.ri..thm the TowifofHunts' 
'Point, as required 'by the State Environmental Policy Act (SEPA),Cb.43:21 GRCW~, 
WAC'197-"11.-924, Alli§on Hanson,Directorof Environme.ntal Services~ WSDOT, 

,., .. ,'. , 

~:+b~'stil¥R¢ppJ;trefe~ to~Fairwea~~rCi:eek. Exhibi! i, StajJRftPort"piige 7;; WSDqT~ocumetitS ~d 
,ngun:idescribe,bothFairw:eath'et Bay Cre~j{afid rairweather' Creek: .Exhibit let exhibit 7 •. p'age~; . 
£iliib..li~2'6:'jM.;'p: 103. This.decisionwiUrtifertoFairW'el!thed~:r~ek: ' . , 

" ----. -' . .. , " .... , . -

Findings; qon.cllfSiomand Dedision 
:to~n .o/flimisl>oln/ Hearing Examiner 
:WSOpr.SSOCt;P • .No. 10.-04 

'Pqge, 8,iif2! 
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reviewed the Applicant's environmental checkIist9 ~d other infonnation on file with the 
lead agency and determined that the proposal would not have a probable significant 
adverse j.mpact on the environment. WSDOT issued a Detennination ofNonsignifican'ce 
(DNS) on December 1, 2009. Exhibit 1, Staff Report, page 3; Exhibit 5. 

11. On July 20,2010, the Washington Department ofFish and Wildlife (WDFW) issued a 
Hydraulic Project Approval (HPA) for the entire SR 520 Project. TheHPA ensures 
protection offish and fish habitat with provisions for a designated time period ;for work 
below the ordinary high water line (OHWL); installation of any new stonnwater outfall 
structures above the OHWL; and limitations on any back filling of the existing bulkhead 
along the Fairweather Bay shoreline. The HPA also includes provisions containing best 
management practices that apply to' all areas. WSDOT identified the foHowing 
provisions as relevant to a~tivities in the shoreline area: Provisions 5·9, 11-17, ) 9-21,23 
and 25. Exhibit 8; Exhibit 23, pages 2 and 3, 

12. HDR. as lead author, prepared a Biological Assessment (BA) under the federal 
Endangered Species Act for the Applicantt dated June 2009. The SA states-: 

This Biological Assessment (BA) addresses three fiSh species 
listed under the Endangered Species,Act (ESA), as amended, that 
occur in the Project Area, in.cluding Chinook salmon 
(OncorhynchustshaWytscha), ste~ihead trout (Oncorhynchus 
mykiss). and bull trout (Salvelinus c071jluentus), all of which are 
listed as a threatened species. This BAalso addresses designated 
critical habitat for Chinook salmon and bull trout. Lake 
Washington is designated critical habitat for·Chmook salInonartd 
bull trout; however, none' of the streams in the Project.Area are 
designated critical habitat for Chinook salmon Of bull frout. 
Critical habitat has not been _designate~ for steelhead trout. This 
BAalso addresses Essential Fish Habitat (EPH);" 

Exhibit 26, BA, page 2. 

13, . The Biological Assessment addresses impacts from the prqposedstorrilwater 
facility. Facilities to manag~ stqt;mwater rupoftfor water quality and water 
quantity (detention) would be, designed bas'ed on ,the 2,0.08 Highway:RunQif. 
Manual (HRM) (-WSDOT 2008) and tl.1e WSbQTlIydraUlics.Manual. The 
stormwater facility ~ou1dprovide enh~ced'treatment::Flow controlfacilities,are 
'not proposed because discn~gew91Jld flow oire~tlyto'Lake Washiil"gton, which .. 
isa flow control exempt water body. EXhibi.~ ~~, JiA; page 11. 'The Design'-

. ~. . -.~ ~ - .•.. .. ~. 

·?:The DNS. states that an Environmental Checklist was reviewed as_part of the. SEPA bNS :decision .. 
JI~wcyer, a federal Highway·Administratfoi'landWSDOT E.~~ifOlJlT\ental Assessm~~.rp~ep~~~S'~~··cif' 
:tJle 'NEPArevieW sub·stiiuted.for thc-EnYir()rtmentilChecklis,t. Exh~b!'U,: St(1ffR:epotl. page}: ~liil?ff5:. 
&hifrit24,:pagc;J.l;'Exhibit-25,page16: ........ , . . " . .......... . .. . . 

Fihdmgs. Con'clus~oriS lind DeCision 
Tow~ojH.ul'l1s f~ilJr Hearing Efani;ner. 
H.'SPQt$s.PCUP, No. 10,-04 

P(lE,!!. ~ pj24 
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Builder Contractor would be responsible for the final design of the outfall feature 
and bulkhead. The storm'Water facility would discharge to Fairweather Bay via a 
pipe and outfall. Approximately 15 feet of an existing bulkhead would be 
removed to construct the outfall. WSDOT would maintain, repair and replace the 
remaining bulkhea.d as needed to maintain shoreline area stability. 10 Exh~bit 4; 
Exhibit 26, BA, pages 11 and 12. 

14. The National Marine Fisheries Service (NMFS) issued a joint Biological Opinion 
(BO) and Incidental Take Statement on October 22, 2009, in accordance with 
Section 7(b) ofthe federal Endangered Species Act (ESA). NMFS concluded that 
the proposed action is not likely to jeopardize the continued existence of Puget 
Sound Chinook salmon and is not likely to destroy or adversely modify 
designated Puget Sound Chinook salmon critical habitat. Exhibit 27, BO, page 
10. The proposed project would result in an increased loading of dissolved 
copper. Exhibit 4, page 2. The NMFS identified discharges of dissolved copper 
and zinc that would injure Puget Sound Chinook salmon "through olfaCtory 
inhibition or displacement from their preferred habitat. The estimated extent of 
habitat affected by the injurious)evels of-dissolved copper and; zipc represe~~the 
extent of take from the stormwater discharges." E.xhihit 27 BO, page 12; The 
incidental take statement describes reasonable and prudent measures NMFS . 
considers necessary or appropriate to minimize incideot/ll take as.so~iated With, 
this action. Exhibit 27, BO 9ov~t J;.elter,page,l. The 1;'1MFS:B9 , ~$.q revi~wed 
the effects of-future state or private activities, not involving Federal activities that 
are reasonably certain to occur within the actiori area. of the ,Federal action. No 
such non-Federal 'actions were:identified. Exhibit 27, EO, pages .1 "and 10; 

15. The' U. S. Fish and Wildlife Service' (USFWS) issued a Letter of Goncurrence that 
the WSDOT information' in theJ3A will not result in·takeoflisted species,under 
the jurisdiction ofUSFWS. :Exhibit'28: . ' . 

16.. The Washington Department of Ecology issued a Section 401 Wa~er·QuaJ.itY 
'Certification ONQC) I I for the SR 520 Project on May 27, 2010 .. With WQC: 
'conditions, the proposed project would'comply with ,appiicab~e' state 'water qualitY: 
'standarps and, other: appropiiate-requirements of-state law; ~hibir6; WS1)'OT: ' 
identified the following. WQe ~ndi~ons c<m1:aining Qest }IlaI),cigement p~~tic~s 

io 'In its Octob~t 6, 20 I 0 letter, W8DOT- noted that the· original outfall design described'in tJ1eBA,:with 
water flowing over a notcn .in "the :existlrig !:iii fkliead onto a rip.~rap pad, has been tnooitie'if iii:the' permit: 
appiication toellminate'the·tip7rap, . E±hiolt 4. .A,conslJ'UC/id. rock liJie'cfditchli:haone( to"i:Iie ~ (iuftaIl 
deScribed in the SA bas now been rep laced by: a pipe. ·Testimony. ·v/Mr. White. " . . . 
. 11 'WSDOT nas applied to the' U;S.· Army. Corps of Engjn~en; 'f~r afederal"Clean \vater, '{\cr Sel!ii~~ 4P4 
penni! for the discharge 'Of dredged or'filll'{lareril!l. Watcr'Quality·<;;ertif!:cation '/i:om ~~ affect~ statejs 
requi.red.prior to the iSsuanc~ 'of anyS.e~tio!1 49~ ~nnit: Exhi~jt.l( . . . ,... '. 

,Findings; OJnci1isiiiiiS'aJ1dDecisian 
Town ojHUJI"tS Point Heating:Examiner 
:WSDOT SSDC"?J!} J?o; ! (j~01 

Page 10'0124 
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as relevant to the portion of the project within Hunts Point: Condition~ C.l-C.8; 
D.l-D.8, E.1-E.3; F.I-F.5; H.lMH.2; and 1.1-1.2. Exhibit 23, page 3. 

Comprehensive Plann'iizg and Zoning 
17. The Town's Comprehensive Plan has a primary goal to "maintain the existing 

land use pattern in recognition of the fact that Hunts Point is a mature, fully . 
developed community." Town a/Hunts Point Comprehensive Plan, Land Use 
Section, p'age 9 (2004). According to the Comprehensive Plan: . 

The Town of Hunts Point is a residential conununity) three quarters 'of 
which is a wooded, narrow peninsula. The building density ofllie greatest 
area of the Town has been planned to avoid overcrowding on generally 
narrow lots, eliminate fire hazard and to protect the ~uburban., sylvan. 
character of the town while permitting simultaneous safe access for each 
residential lot to both waterfront and arterial service. Town of Hunts Point 
Comprehensive Plan, page 6 (2004). 

The Comprehensive Plan's Transportation Elem,ent recognizes an expanded SR 
520 with a preference. for a six-lane configuration withnois~ walls. Town of 
Hunts Point Comprehensive PlQJ1, page 12 (~004); Exhibit 1, Sta!f.Report, pa~ 7. 

AP - 51 

l~. The stormwater ·facility an~ outfall to ~e. southwest comer of Fairweather Bay would be 
constructed on·two former residential. lots acquired by WSDOT. The residential lots, 
fonnerly within the within the Fairweather Basin Addition, are noionger: s~bject to Town 
·zoning because they are tinder WSDOT·dwnefship. These former l!Jts.~ sUIToundecl'by 
the SR 520 rig):lt.:of-w,.ayto: the SQuth;.the City oi'Medina to the west; .residential 
proPerti~s. within the Town to the north and. east; and Fairweather.Bay to the immediate 
north. Residential 'properties to the nort!l are zoned R20-Res~deJl1ial 2d)OO{): sq~ ft.. lo~~ 
Residential properties'to the· east are zoned R20A"- Resideriti~'12>oon sq. ·ft lot. Towrr 
oflJunts Poi~tZoningMap (upaated August 2007);' Exhibit 1, StaffRepor~, pqges J-l 

;Shoreline Substantial ConditionalUse."P.ennitReview. 
Shoreline.Master. Program' 

19., TheState:Shoreline.M:anagement.Act (SMA) 12 andth~'Hunts.Point-Shorelirte Master 
Program (SMP) govern work within 200.fe.et of the "Lake Washin'gton'ordiriarY, high 
water mark. Town ojfrun~s fOint SM£.; ,RCW90.58.03(J(2)(j) . . Any: ··~~ubstan#al 
de~elopment'; Within the 'shoreline requires: approval' of a Shoreline:Substantful 
Development Permit: Substantial developme~.tis ~y dCYeI9pmeIit in·w!:llc~;:~e.t()tal 
cost or,fair market value·exa:eds $5,7t 8.00,'or any development iMfmateriallymteneres 
With the.normai'public QSe'9(th~ water: or. shbreIlnes of:the,sta~~. RCW . 

-
'12T-f;~ W;as·hijlgtgR. Dj!p~ent .ofECo\dgy liflprdved ~e 1o~no~ HuJ?~s · f9.in(ShorElline '¥asIei- Program, 
'dilted,Jurie :rs; 1975,:o.ri:A'ugusflZ,I975.,(-Chapier 11J~l9: WAC), HPM(§lo;;/Q;OIO. 

FilJdings; CoriC1uS-ions~d Decision, 
ToWna!H1i1:lls:PolntHearfngBxamfrier 
WSl)OTSSIJCrJPr.J{o, l{)-o.4-~ .. 

lage.lJofi!t 
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90.58.030(3)(e).13 The proposed outfall. most of the proposed stonnwater facility and a 
portion of the SR 520 HOV, regional trail, and noise wall lie within the 200· feet shoreline 
jurisdiction for Fairweather Bay. Exhibi~ 1, Staff Report, page 3; Exhibft 3.e. 

20. The prin;ary goal of the Town SMP is "to preserve the shoreline of Hunts ~oint for the 
primary use as a single family residential/recreational property, consistent with the 
preservation of the natural amenities." Town SMP, Section V.A, page 4. The Town 
SMP's ResidentiallRecreational element states that ')-esidential development along the 
shoreline of Hunts P,?int is a,ttractive, unique, and worthy of preservation as it constitutes· 
some of the more scenic charm of the waterfront of Lake Washington." Goals include 
recognizing existing residential and accessory uses and subjecting new development to 
town ordinances. Water dependent recreational activities should be available to the 
:public where appropriate: TownSMP, Section V,B.l,page 4: The goal of the 
Conservation Element is to preserve and protect features necessary for the support of 
wild and aquatic"life and fragile shoreline areas. Town SMP, SectionV,B.2, page 5. The 
goal of the Public Access Element is to increase public access to and along public 
shoreline areas. TownSMP, Section V.B:3, page. 6. The Circulaii~n Element recognizes 
SR 520 with a goal ofrnaintaining·the present Hunts Point transportation system with any 
necessary expansion kept to amhrlmum. TownSMP, Section V:B.5, page 7. 

21. The Town SMPdesignates the proposed project area Residential"Natural Envirorunent. 
Exhibi1 1, 'Staff Report; page.' 1. The objectives within the Residential~Natural 
Environment include preserving the natural features of the area, contin~ng.theexisting 
low density development pattern, promoting good design in shoreline deveI~pment, 
discouraging vjsu?lly undesirable development,. preserving a scenic open space Jot long
range benefits, and fully "implementing the Town of Hunts ·Point Gomprehensive ·Plan. 
T~wn SMP, Sec:tjon:JXA, page 10. 

Shoreline Impacts -s.k 520 
22., Th.e SR 520 Project:would 'provide six lanes (four general purpose ·~d·~o HOV l~es) 

fromjust weSfofEvergr.e~nJ)oin~ Road to SR 202. Ne.w construction 1;Iet.we~n Ey~green 
Point Road to the west and I-405 to theeast'vyill add a new eastbqundlIQY lan~ ,to 
connect with ~e existing HOV lane ~d provide standard.1 O:-foot-Wlde. shoulders: both 
~astbpuIl:d andwestbounci. E;x~ibit:21.: EA, page 4':'23: The Applicant would place: 
46,464 cubicyatds ·offill in th~ HuntS Point .shoreline .en~n:onnient foproviae fQr th~ 
roadway embiuikinent:14 . E~hibir 23"pa$e 4 .... '" . ..... ... . 

.. "' _ .. . " ..... 

e13 !'Development" :includes COn.structiOI1" of structures; filling; reinov.al of a:nysanci: gravel;·or··ni~¢r:als~ 
bu'lkheading; and driving ofpilin~. RGW9(J.58.030(3~(d): ' 

I~ WSDOi has prellppitivedpit sHes and mlit~tiaf :soll~e :proyjdCfs:for Qbt;iniilg .approved material.: B~ibi(2) • 
. page 4. 

Fjndings~ (::onc/usio17S..and, Decision 
, Tcr>r..n:.b/!#f'lsJ~ailii Redriiiij,"Eiamlner 
·W,SD01':SSDCUP/1W5. io:,ry' 

Pa.g,eij.:on4 

:., 

) 



.1 • AP",53 

Shoreline Impacts - PalhlTrail Improvements 
23. The SR 520 Project would construct a bicycle/pedestrian regional path on the north side 

of SR 520 to provide a continuous, non-stop route between -108th Avenue NE on the east 
and the Evergreen Point Bridge on the west. The regional path would be 14- feet wide 
and have no grades greater than 5 percent. Support walls would be required to keep the 
regionai path slope at less than a 5-percent grade and noise walls wilt be installed 
between th~ regional path and SR 520 in some places. The existing Points Loop Trail.1S 

within the north SR 520 right-of-way would be relocated to the south ofSR 520. Exhibit 
26, BA. page i7; Exhibit 32.a. 

Shoreline Impacts - Noise Wall 
24. The SR 520 Project would add noise wails for approximately two mUes between 

Evergreen Point Road and Bellevue Way NE through Hunts Point. The noise walls 
average 8 to 1-4 feet in height with I8-foot high wails in the area of shorelihe jurisdiction. 
The noise waUs would be continuous, except for breaks at the proposed highway lids at 
Evergreen Point Road, 84th Avenue NE, and 92nd Avenue NE where the noise walls will 
be integrated with the lids. 16 Exhibit BA, page 17. WSDOT analyzed nOIse level changes 
within the, shoreline jurisdiction due to the proposed project. There wQuld be a noticeable 
d~rease in noise levels and these levels would be below noise abatem.ent criteria. 
Exhibit 24, EA,'page 5-6'3, Ex. 5-21. " ... .,. 

, Shpreline'lmpacts - Stormwater Facility,an4 ~t/all 
25~ The Applicant proposes to construct a stonnwater wetland facility (facility 13) in an 

uplan~ area to the south of Fairweathei Bay. The stor.mwaterfacility would have a 
surface. area of 30.784 square feet and a volume of 74,087 cubic fe~t. Exhibit 30.a, 
Requestfor Proposal; Appehdi,x.MJ Vol. 1, Sheet DR03 (Drainage Plan -.,"Prelimintiry, 
n'Otfor CQhStfilQti(Jh:') dated July I, 2010. The Applic8ntestiII).ateS that 59,381 cubic 
yards or material would be iremoved from the shoreline enwonmenHn ()rder to construct 
the: stotmwater.factlity. 11 Exhibit 23, page 4, The preliminary'dr!l;Wi.ngs'show a: pr~-
settling cell :iJi the ea..stem portion of the proposed stormwater facility and a'wetland cell 
'making'up a'majority of the facility to the west. A ptopo:sed.otitflow"is:shown in the 
southwest ,corner of .Fairwe~ther Bay. Exhibit 31. a' (sheet.2). The:stormwater facility 
wou.ld, comply with. the Highway'RunoffManilal gilideliries·?ild wO.lild ocfdesigried' t.o 
capture &O"pe'[cent·oftot~l s~spende~ ~olids prior 10 discharge. ~h~b:;t·23.j page 4. 
WSDOT\v{)tl1d'lnspect the stormwaterfaciHty on.an.annual ba.&rs; Annual maintenance 

15 . . ." -:- -:-:-:-"~":~"",:,': :, . '" . ',. , .. , 
. . Points ,LoO'p Trail is a 5.4"mile trail linking, Medina, Hunts . Point; ClydeHil~ and Yarrow Bay. In Ute project 
area"tlie Points Loop Trains ioeated cOmplet~ly ..yithiJ:I the W8D9Trll#~f..Way'paiilUelto:SR:520·:· &ilibi~· i~, 
£4. j/ages.'5-121 cindS:.-t23, "Ex. 5~3'S. page 5-121. .. 

16W~DOT provich:d:adaitional 'detaiison:the.ret3iriing :ana noise,bai,.iiir. w~lIs:itt App'endij{ Ml of the' RFP 
,documenis. ExhibU'30;:Q; 

Findings. Conclusions·aru:! Decision 
TiiJ;.h ojijil.rits !':bint HeQfingEXamihid:' 
ff'§.pqt $~DYV.P~N~.J():'Oif. 
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activities would last a day or two and would include the use of a vactor truck. small 
excavator or bobcat and a small dump truck. Exhibit 4, page 1. The north side of the 
stormwater facility would be ringed by a benn that would also serve as maintenance 
access. The ponds would be approximately five to ten feet deep and would only have 
standing water immediately after rainfall events. Exhibit 1, Staff Report, page 2. 

The west portion of Hunts Point.is located within Threshold Discharge Area (TDA) 3 
(Fairweather Creek Basin). The east portion of Hunts Pomt is located within TDA 2 
(Cozy Cover Creek Basin). Exhibit 26, EA, Appendix E. Ex. 2, page 89. Stonnwater 
runoff from SR 520 would flow into catch basins to capture runoff and associated larger 
sediments before being routed into a water quality facility. Exhibit 23, page 4. 

Runoff from IDA 3 would not be detained and would discharge to Lake Washington 
following treatment for water quality. in Facility 13. Exhibit 26, EA, Appendix E, page 94. 
Runoff from IDA 2 would also be treated in Facility B. Enhanced treatment would be 
provided for the mainline of SR 520 in a separate construe,ted stonnwater wetland located 
to the westin Medina (Facility 1). Facility J would join discharge flow from Facility 13 
and be discharged at a single outlet directly to L8ke Washington at Fairweather Bay. 
Exhibit 26, EA, Appendix E, pages 96 and 97,. 

Shoreline Impacts - Lanc4caping and Acc~ss 
WSDOT proVided a: tree survey, dated 'Dec~mber 8, 201q~ ide.ntifying 63 six~inch.caliper 
trees or 'huger that woUld be removed' within the Hunts Pornf project area. Exhibit j l.d 
(preliminarY not for Construction, Tree Inventory, Sheet 1. of J): WSDOT provided a: 
revised Planti~g: Coneept dated January 2011. ExJilbit 31;'c. . 

On January i3, 201,1, the Applicant submitted a memorandum Il~d'updated desigrL The, 
Appli'caritprovided additional details regarding railing arid fihclng"design aDd location; 
ngbfil1$piacem~ntandshielding; and wall colors arid firiishes. EXhibit 32. The 
Fairweather B:~ - P<?!Dit Features depicts'll s~x-foot high stonnwater'perimeter,fence , 
to the sotItlrofthe stonnwater faCility maintenance acCess roa~ a three:·{oot.six-inch h~gh 
pedestrian: safety·railing to the north of the ~tormwater facilitymainteru.mce: road; 
Tetainii'tg.walLco!ors; illumination restrictio·ns. includ1tlg.rio street lightsaf the south 'end 
·o(FaiiWeather Place; additional, lan~scaping details; stormWater treatiilent-faoilit;ies 
details~ , ~~I~di~g::WSpO~ respcmsibilit)'-for Ta<filities:t'nai~f~na.il¢; ~~d. depiction .of 
'utility relocation area tor un~¢rgrouiid utili~~. ExhibIt ~2.:~ .. 

!:he, Applicantw~>uld remove existing:docks.and::eilsting oonc::~te paVing/si~~alk and 
'boat lie tip cleats, south 'otan existing bulkhead along thesouthempomon of Fairweather 
Bay. TheApplicant Would.;post "No Tresp~ssing:' :Signsa1o.rtg·th(} ;bwJ8t.~~(tandD,9:W 
·pro.P9ses: to re-a11gn ,the:Points LQQP r~aH frorn. 'th~ ,nql1h sid¢; t9.t~~ .. S9~th :side ,Qf ~R ~~Q~ 
,Exhibit.12.b., 

.Pindings,. Conc!usion'$: rJfIJDer;,-sion 
'Town :ofll1ii'-~ PQiiii:lJ.~;jr.ing.Eiaminer · 
'WsDOTssbcdP, N'O. :)04J4:· .. ., ,,,. 

; ~. , - ~ .-, , . . , ~ ::.':::. .- -, 
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WSDOT calculated that the Town; s shoreline jurisdiction within the project area now 
includ~s 0.793 acre (34,556 square feet) of total impervious area and 1.305 acre (SG,831 
square feet) of pervious area. The proposed project would result in 0 ;719 acre (31,332 
square feet) ofimpervious area; 0.487 acre (21,204 square feet) of pervious area; and 
0.892 acre (38,851 square feet) of pond area. Exhibit 31.b. 

The Applica,nt provided a drawing showing a proposed local access route from 
Fairweather Place, along the stonnwater facility access road, to 80th Avenue NE. The 
local access would be between nine and IS-feet wide. with asphalt paving. This local 
access would continue west through Medina with a minimum 12-foot width of asphalt 
paving to link to the proposed regional bicycle/pedestrian path approximately 500 feet 
east of the Evergreen Point lid. The Applicant would provide a screening barrier ,six feet 
six j~ches in hei~t from finished elevat~onalong the regional bicycle/pedestrian path 
runrung from 80 I Avenue NE to approxImately 450 feet west of 84 tI\ Avenue NE. 
Exhibit 32,' Exhibit 32.h. 

The project·site is within the "usual and accustomed" fishing area of the Muckleshoot 
Indian Tribe. Exhibit24, EA., page:,5-35. . The Muckleshoot Indian Tribe Fisheries 
Division subm.itted comments on the SCUP application stating that the design lacks 
details for review~ The Tribe requested the opportunity to revlew future details under the 
design-build approach. EY;hibit,18. WSDOTprovided ~updated,Pr:oject Summary
Fainyeather Basin Vicinity map; Fairweather Basin - Permit Fe~tur.es; Fairweather Basin 
'Planting CQncept; Fairweather Basin Cross Sections; and 'FftifweatJrerBasin Perspectives 
A. B, ap.d C.~ated January 201.1. Exhibits 32.a - d;, Exhjbits 36.a -,c. 

SuminaryojTestimol1y-Deq,ember 1,' 201.0 H.eating" 
MOI?-a Oree~ T~wn Planner; testified that WSDOT submitted an,initiai:proposruto the 
Town in late 2009 to eat1y 2010. WSPOT submitted an amended proposal in May 2010. 
WSDOT,~~po.Il9.ed with additional infonnation in october, 2~},O. ~he corrected th~ 
Staff Report (Exhjbit 1) by noting on page 3 that th~ Na~o¥.l Marine Fi'sheries. ~ervice 
issued ~a,Biologicar Opinion, while the U.S .. Fish an.d Wildlir~;S~rvic~~s~~d a Letter of 
Concurrence regarding compliance with the Federal Endangered SpeCies Act. She, 
clarified ,that the thtee:,propo~ed'Tovm conditions are: to. r~' ~'shalr'rather~ than "sho.uld." 
.Sne:ieques'ted that a"stormwater:map be'added tothe.i~cordas·~Xhlbit 19. Testimony' of 
Ms. Gr~e1'h 

Daniel Babuca, :WSbOT, Engineering Manager,. testified fot'the Applicant He provided 
a Con~eptuai Fairweather 'Ba~in Planting CQ:ncept Plan;',datea NQ'veiriber.20I.O,.wruch, 
was:mm-keci EXhihit20., He'testified.that Exhi~its 3.a; - 3 • .b;'~e adequate· to determine 
tb"e; exact. dimerisibti, of project construction. He te~t.ifi~dib~t:theDesign"Builder bas 
discretion'towork:'Withfu the· technical. requirements:Qfthe.WSPOTCQn1ia~t. ,Each.'of 
'tbe' V'~ouscontractsectiohs proyide',techiiical requirements as .Gontr~ctw:il·tibligations 
~thatthe'D¢sign:Bililder .iil.'iisfmeet~ In addition, ,the' cOD,~Q.i req~res th~ 'Q~~~gn::-Bui'ige,J,: 
-to comply With"all p"ermitbOi:iciitio~iffi~sed .oliithe·proJe:¢tlfEI1anges are proposed ,that 

Fiiidfh .J: .. d.rl.c!u.No&,tinibeciSi"orf ... ".~ ... . ... " , .... .. , . .. . . 
T;Q!r.fi:oJ HU1JJ.~,l'.6.!1i,tlf~'r;rring; E:tP.,!!ii!~r, 
;~~pOTSSPC!Jf; No. !O-4J'1" 

'Pi!.g~.Jj:at24 
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are outside the pre-approved permit conditions, the Design-Builder can to re-consult with 
the Town on those conditions. Such changes may entail a public process if appropriate or 
required. The Town would have an opportunity to review and comment on the designs 
submitted. Testimony oj Mr: Babuca. 

Scott White, WSDOT, Permit Team Lead) testified for the Applicant that fill material 
would be obtained from an approved material provider. He testified tha~ details of the fill 
material to be used 'o/ere provided as part of Exhibit 4. He provided a hard copy of the 
Executive. Summary of the NEPA Environmental AssessI+lent (EA) marked as Exhibit 21, 
with the EA (December 2009) and Endangered Species Act Biological Assessment (June 
2009) on a CD marked as Exhibit 22. Testimony of Mr. Whi!e. 

Mike Cotten, WSDOT, Design Build Director, testified that WSDOT provides 
performance specifications rather than proscriptive specifications. However, the 

. contractor must comply with environmental standards. If the contractor cannot comply 
with these mandatorystandarcis, the contractor must notify WSDQT and the permitting 
agency for approval. The pennitting agency wou}d determine if the Town would be 
involved. Testimony of Mr. Cotten. 

Mr. Babuca and Mr. White testified to express·concem.about proposed condition No.3, 
whic~ would require improveIIfents to FaiI:weather Creek outsid~ of the shoreline 
jyrls4iction. AssistantAttomeY'General Deborah L, ~de stated, tlla~ WSDOT can only 
spend money on highway coristruction and.not on uprelated' projects; TestimonyafMr. 
Babuca; Testimony of Mr. WlJ,ite; Statement of Ms. t;pde~ . 

.. 
Attorneys Aaron M; Laing and Dennis L. Dunphy represente{i th~,Fairweather'Basin 
Boat Club; Mr. Lairtg r~quested that WSDdT provide additjonal details, concerning the 
proposed: conceptual projectincluding the .Request.for PropOsals; the DeSIgn-Build 
·con~ct.and conditi'ons;the discretion ofilieDesign-BUilder; arid the number of trees to 
b~Hemove:d. Attorney John C: McCullough~prese.n:!,e~}~o.d~~:randJ~ice 'olson and 
reque&te<;J. plans, shewing topogmphy; heights/cqntours phl1, walls; jdentifica~on offill to 
be,placed. as part of the highway' constructipn; and'th~ Bio~og~~~ ~;>se~sment. 
Statements 'oj ittorneys Laing, ,Dunphy, an.d McCullough. 

:R.gd Qls9n·te~tified an,d,tequestC?dthat the he8!i'ng~e 'heJ~:~er~, W~I)9t Yarrow. Point 
hearing. :Petef Po\.yeU testified andrequested inforQlgtiQn, i:egru:ging ~~. run.OUP~ of 
:Sediment that would be discharged from the proposed outfall into E~r:w.eather Bay . 
. Testimorzy of Mr. Olso.n:'TestimonyojMr. Powe.ll}$, 

iii ' .. , .... , , ... ' . "" . ' , "" 
At the cQnclusicm of the I;>ecember 'I, 20 Iphearing"the Hcaring,ExaI!1in.~r9~ter!U4te~.~aq:her.e:~. a' need for 

:ildditfotial te:stinionyaild ·evidence. Hearing Examiner Oraer for Su:bmissidn:o!A.'ddiJ!onal Evid~hce, 'T~ vI H.untS 
p(}iill"WSl)QT.SSJ)CUP,·No. 10-04, dated December6. 2010. In.r.esponse; 14e''Applicant'provided 'Exnibj~~-31 
'On;'December"101'201.o • . , . , ;. 

Findjngs. :Conclllsidl1S ;lItul'f)~cisron 
Tqwn: ofIfl!ii!iJ!o/fjtE{er:ir:tfigEiamlrie;:' 
WS,PQT.'$SDt;f.!Pc/N:t>,:~(j1'4 . . 

l'ageJ~.oJ24. 
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NOTE: At the conclusion of the December 1.2010, /tearing. the Hearing Examiner, 
determined that additional information was neededfrom the Applicant before lIe couLd make a 
decision on the application. Tlte specifIC information requested was detailed in an order 
issued by tlte Hearing Examiner on December 6. The Applic,ant responded to that order by 
providing the additional information requested in a timely manner. 

Summary of Testimony - January 20. 2011 Hearing 
41. SUSan Wessman, WSDOT Landscape Architect consultant, testified concerning the 

landscape dravc.:ings and planting plan in Exhibits 32 and 36. The planting plan shows a 
landscaped area to the north of the stonnwater facility maintenance road, and to the west 
and east of the stOInlwater facility. This would help buffer Fairweather Bay and the 
JesidentiaLproperties to the north from the visual Impacts of the noise wall. The 
landscaped area would be planted with shrubs and smaller trees between five and ten feet 
high. In addition, seventeen·lO-foot tall tr<;es and four 25-foot tall trees would be planted 
in this area. Ms. WesStnan identified where 20-foot.tall trees would be planted to 
~prove visual coverage of the noise' wall. She testified that Boston ivy would be planted 
as wall landscaping. Exhibit 32.c,: Testimony of Ms. Wessman. 

42.: Ms. Green sUbmitted a packet of written public COmmel').ts (E~bits 33.a - c; Exhibit 34). 
The Fairweather Basin Boat Club) conup.ep.ts~ dated Janu~ 14,201 1, request detailed 
design changes including increas~d landscap~ planting; reduced width of the proposed 
walking/access path connecting 80th A venue to the regional bike path with the use of 
crushedgravei instead' ofaspbalt;.reduced lighVglare; and planting of a hedge buffer 
'along lots 11 and 1'2 acquired by WSDOT. Exhibit3$.a. Dan Niles, in an email dated 
.January 19,2011, opp6sedthe project due to. cOllcerns regardiilg iack of details and the 
loci!.tion.of'underground utilities· along the base of the retaining wall. which he states may 
prohibit" the planting oflarge trees for screening. Exhibit 33.b; Exhibit 33.c. Pal and 
Aririie Ottesen'sletter.requests additioi1al screening-forthe'retainingwall, as well as 
mstallation of security cameras. Exhibit 34, Ms,'Green testifie,dthat the Town wiU carry 
out -a. ·t~chnical review of any proposed design9hahges and will sign a separate agreement 

. with WSDOT for proces~ihg,major/minClr modificatitJDs that arise due to design changes. 
Sbe:~estifi~d that the:,proposed project would be. consjstent with the shoreline substantial 
:developmentconditionaluse perinit criteria. TestimonY·ojMs. Green · 

'43:;· Attgrney·lack M~Cullough; requested thatth~,Applicant strike: "propOsed'" from Note 31 
,to' gxhip~t 32, SQ, as to, .read ~IRe-a1ignme~t.ofP,9in1:s L.oop Trail." 'the Town and 
WSDOTagreedwith this request.. Attorney McCti~lough r~q'!lested that a condition be 
,a"dded to clarifY tb~t WSPOTWould ~aifttaiD: · ru~ limds~ap4tg for tb~ life Of the proposed 
.projec.!: Attorney McCullough also submitted.a l~tter dated January: 20, 2011, .on behalf 
o.(Rpdn.Cy:~(f"<iJljce.OJSoh·~r~g:tnat:the SCUP,cr-iteria'precll.'lde the' coristruction of a 
5Q~fo'titcofi.Crete waIL with no visual hoffer. :Stat(fm(!ntO(j14t.io!neY¥~C.u?lough; Letter 
prom AttotneyJohn C;. 'McCu[!Olfgh, dpt.ed!aIJHWY -20,: 20# (p!~(Jdings). 

Findings. Conclusirms pndDe'cisfon' 
:TOWn OfHuhts·P()jm..Hi!iJ~ing EXaritiner ' 
;ws.POP.T~$PCP~Jlo. I.q~(J4. 
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44. Attorney Laing argued that application approval would violate restrictive covenants of 
plat under RCW 58.17.215 regarding alternation of plats. He asserted that because 
WSDOT acquired two residential parc~ls, and did not condemn them, the lots remain 
subject to restrictive covenants. He also argued that the proposal is not authorized by th~ 
Hunts Point SMP because it i~corporates the Town's Zoning Code, which does not 
authorize stonnwater facilities within the residential zone. Finally, he asserted that the 
proposed landscaping does not adequately buffer the noise/retaining wall. Attorney 
Laing requested that WSDOT dredge Fairweather Basin after completion Qfthe 
stormwate,r facility and that public access to WSDOT property from Fairweather Basin be 
restricted. Statement of Attorney Laing. 

45.0 Debra Cade, Assistant Attorney General, argued that RCW 47.01.260 preempts local 
zqning and restrictive covenants within subdivisions;19 that WSDOT cannot commit to 
ongoing dredging; and that WSDOT agrees that public access is not appropriate, but that 
it would be damaging to the environment to remove the entire bulkhead. Statement of 
Ms. Cade. 

46. 'Scott White submitted a chronology of events since the December 1·,2010 hearing 
(Exhibit 35), as well as updated view simulations (Exhibits 36.a - c). Mr. White testified 
~t the stonnwater facility is designed to meet the State Highway Manual and 
Departinent'ofEcology stormwater manual requirements to remove 80 percent of 
sediment. :Testimony of Mr. White. . 

47. ¥t. Babuca testified that stormwater would enter a pre-settling cell on the east side of the 
facility wh~re sediment would settle before mOVing to the west cell for water quality 
treatni¢p~ ,Ail underground pipe' would gonvey'overflow to the outfall pipe for discharge 
.into. Fmrweathe~,~aSin. ije testifieq that"WSDOT now planned to move the· Points Loop 
T~lto tJie south side 'of SR 520 to allow more· planting near Fairweather Basin. He .. 
:described the maintenance acceSs road sho;)m on Exhibit 32.h as available for local ' 
acCeSs by the neighborhood. He,testified that WSDOT would not acquire a private parcel 
:to the east of the sto'rmwater facility. He clarified that although Exhibit 32.b states that it 
:is.prel~ for· information only and is subject to change without notification, 
'WSDOTintends to·follow the peimiffeatures notes an this exhibit. He testified that 
·¢nQrmocUfj~ti(ms.w'p.uld be reviewed for approval .by the To~, while' substantial 
m6aifications wOl,lld.receivepublicreView. EXhibJt 3.e; Exhibits 32a.:..r;/,' Testimony of 
¥r: BagU4.: 

;,~ -- . --

Mr. Babuca rio.~¢ natural gas, water, electric as ~~Il as phohe/intern~t' cable'~tilities are'· 
proposed ~(?,be'placed~4~ground adjacenlto and parallel to the,tloisewalL Re testIfied 

' a~ainst: moVing utilitiesto ;t'h~ north of.the, stQrmwater faCility because it would' move 

19 The Heaiiiig Examinef matle.aNei'bal·ruling atthe January·20, 20tl hearing that restriqtiY«;lcov.emiiits.are 
not relevant to tbe·Sl.Kx:eline::Conditiona}.Us~ Peffilifcriterla. Th!~',i~~ is.,pr'!SeTve~ i~ ;th~'eyent ofim . . 
appeal: 

ffRiiinjjl. Conflui{on:$,(o:iii,JJecislon 
<f0f1.2 oJ.H~'(foi1i!:iI.ifi1i:thg Eiam'iliifi.· 
. W.$pOJ::S.~jj~~'P •. l!o.~j(l,-IJ{ 
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dev.elopment closer to the shmeline and closer to :an existing sewer line. He stated, 
however. that WSDOT was not opposed to columnar trees in the utility corridor for 
additional landscaping if utilities agree. Testimony o/Mr. Babuca. 
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49~· Mr. White testified that runoff from SR 520 now discharges directly into Fairweather 
Creek; that the stonnwater facility is designed to remove 80 percent of sediment; and that 
the outfall is only one factor in Fairweather Bay sediment leve1s. He testified that the 
remainder of the bulkhead where the proposed outfall to Fairweather Bay is .stable and 
would remain in pJace, as habitat would be disturbed by removal. He testified that safety 
lighting for SR.520 would be directed toward the highway and away from the basin. 
Testimony 0/ Mr. White. 

50. David Radabaugh, Department of Ecology, Regional Shoreline Planner, testified that 
public access to the shoreline is required~ either through physical access or visual 
access.?O Testimony of Mr. Radabaugh. . 

CONCLUSIONS 
Jurisdiction 

The Hearing.E"am.iner has jurisdiction to hear and decide requests for Shoreline· Substantial 
Dev~h~Plllent. Conditional Use Pennits. Ck 2.35 Town of Hunts Point Mutaicipal Code (HP Me); 
1J!MC Il.1Q. 21 0(2):. IfPMC il.JO.130(J). 

Criteria for Review. . 
Chapter 90.58 R.CW). th€? Washington State Shoreline Management Act of 1971 (SMA). 

·establish.es a Cooperative program of shoreline management betyJeen the'local and state· 
·gove~ents with local g6vernmen~ having the primaryl'espon:sibility for initiating the planning 
r~quired. by-the chapter and administering the regulatory progranl consistent .Wi.'ih. the Shoreline. 
Manag~IP.-ent Act. RCW 90.58.050. The Town of Hunts Point Shoreline Master Program 
provi4e~goals and policies for ensuring that development wi~n·tbe shorelines of the state is 
ccins.istenfthe. policies and provisions of Chapter 90.58 RCW. 

"Applicable policies of the Shoreline Management Act (SMA) include those to foster "all 
reaso~~bl~.iw.~::ll.ppropriate uses;" protect agaInst adverse effects to the public heal~. the· land 
an~J.i~ v~g~ta~on and:wiJ~li:te; and give priority to single family re$idcncesand appurtenant 
st:I:UctUr:e~itrau.ihoniing alterations to the nat1Jra:l condition·o(the sJlO:reline. Permitted shoreline 

~ .uses,.must"be designed to ''miniinize, insofar as prac#ca!, ,!J;ty"resultant daIIJ.~ to the ecology 

··t~:w;;P i73~~6~tij{~j(b)"(Hi).r~quires shoreline master programs: "To the greatest extent fe3sij)je.~nsj~¢nt with 
:the:?~r-t!f~~;snntenl~i::b( t!ie s~te: anC! the people generally. protect the pubiic's opportun~tyt~enjoy~ephysi~1 
;a[J9~~eticqu~1iti~s,of;SboreJmes ot'ttIe state; including. views ·oftliii"warer."· Accord·ingio the fown 8M?,. "Ar 

. · · tb~:pr~se#r~e, [i975] :thei'.e;are qo, Pllblicly owned shoreline ar.eas'wiihitrthe T.():wn..however.,vis~l ·access to the: 
:~~D,i~£.h,iIm.t:,1?f~~ ~.at;urtd}lil~~ w?Ode~ s~orelands·~d up lands of Huns Point isenjor:e<J by man)' from ihe'warer:~: 
·Town·SMP:'Sti ·01'1 V:B;"3 . a· i ·6.. . . .. .. .. .. " •.. . , .. cJ.L ........• .p .'g , 

FilJ.d~1}gs,/;:or)ci1iSlons. and Decision 
towh'd!iiiilifS·Poifit.HdarlngExaminfY' 
YfSDOTssDeq,P., 'lY,o. '.1"0.04.' .. ..'.. . 
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and environment of the shoreline area and any interference with the public's use of the water." 
RCW 90.58.020. 

The Department of Ecology shoreline regulations are located in Chapters 173-26 and 173-27 of 
the Washington Administrative Code (WAC). Chapter 173-26 sets forth procedures and 
guidelines for local adoption of shoreline master programs that are not applicable to the 
Applicant's permit request. Chapter 1-73-27 sets forth permitting procedures and pennit criteria. 

To be approved by the Hearing Examiner, the use or development must bedeterrnined to be 
consistent with the policy and provisions of the Shoreline Management Act a)1d the mas~er 
program. RCW 90.58)' HPMC 16.10.010, adopting the Town o/Hunts Point Master Program 
dated June 15, 1975; WAC 173-27-140. 

WAC 173-27-160 provides, "The purpose of a conditional use permit is to provide a system 
within the master program which allows flexibility in the application of use' regulations in a 
manner consistent with the policies ofRCW 90.:58.020. In authorizing a conditional use, special 
conditions'may be attached to the permit by local government or the department to prevent 
undesirable effects of the proposed use andlor to assUre consistency of the project with the act 
,an~ the local master program." 

WAC 1 73-27-160(3) provides, "Other uses which are not classified or set forth in the applicable 
master program may be authorized as conditional uses prbvided the. appHcant can demonstrate 
consiste~cy with the requirements of this section and. the requirements for conditional uses 

, ,contained i~ the master program." 

Thetequirements of the WAC are as follows: 
'(a) That the proposed use is consistent with the policies of RCW ~0.58.020 and the 

. master program; 
(b) nl(~t the propo~ed use will not interfere ~th the nOlllJ,al public use of public 

shorelines; 
(c) "lbatthe'proposed usc of the site aM design of the, project is compatible with otlwi 

authorized uses within the area and with'uses planned for. the area under the 
'Comprehensive plan and shoreline master pr-ogram;. 

Cd) 'That the:proposed use will cause no signifi~ia;~yet:seeffects to. the shoreline 
environment in which his to be located; and 

. (e) That the public interest suffers ho substantiaJ..demmeritaleffett. 
WAC 173-2~-:160(1). 

'WAC 173~27.:.210 provides, "Pursuant to RCW 9058:100(5)and 90.58:140(3), the criteria 
'~ont,ai.ned'in WAC 173~27-160 and 173-27-170 for'sliOielilte :cobditioruihl~e ,and varianc;:e . 
. p~rmitsshaU constitute the ~mum criteri~lJo~.revjew of·tliese:p~imits ' by local goyemment. 
1alid.t1iedq,ari:ri1ent.' Lo~ government ,and the ,dep/Utl1)ent~a,y,.i.n ,~ddition. apply the more 
,reStrietive criteria:where they exist in.approved and:ad9pted.master prbgrfm1~," 

.. , , 'j ' • ••• , . ., • 

.F~1J.4~lJgs. , Cqflr;(1f~ions andDe~iSion, 
Town (jfH7,I1IIs PoflJt H.e"l'i7:1g1~xam~!)er 
WS1pq!'S~D¢t(P! 10(0.. ,r~·04 · 
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In addition, cern the granting of all conditional use pennits, consideration shall be given to the 
cumulative impact of additional requests for like actions in the area. For example, if conditional 
use pennits were granted for other developments in the area where similar circumstances exist, 
the total of the conditional uses shall also remain consistent with the policies ofRCW 90.58.020 
and shall not produce substantial adverse effects to the shoreline environment." WAC 173-27-
160(2). 

RCW 36.70B.040 requires consistency with Town development regulations or the 
appropriate elements of the comprehensive plan, ·considering: 

a. The type of land use; 
b. The level. of development, such as units per acre or other measures-of density; 
c. Infrastructure, including public facilities and services needed to serve the 

development; and 
d. The characteristics of the development, such as development standards. 
RCW 36. 70B.040. 

Conclusions Based on Findings 
1. With conditions, the propos.al will be consistent with the policies ()f the Shoreline 

Management Ad and Town Shoreline Maste-.: :program. Applicable policies of the 
Shoreline Management Act (SMA) include'those to foster all reasonable and appropriate 
uses; protect against adverse effects to the, public health, the land,and wiIdlifl~; and ·give 
priority to single family residences and appurteriant structures in authorizing alterations 
to the natura1 condition of the· shorelin~. Pennitted shoreline uses must be "designed to 
"minimize, insofar as practiccU, any r.esultant damage to the eCology and envirorunent of 
the shoreline area and any interference :with ·tlle.public' s use ·of the water;" RCW 
90.58.020. Although the proposed use of two fornier resldep'tiallots for a stormwater 
facility does not give priority, to sfugle family residences .. SR 520 is an existing state 
highway and the proposed expansion is a ~~as~mab.le and appropriate use consistent with 
the policies of the sMA. The propos,eC\. project wou1d provide·stormwater treatment and 
upgrades to a state· highway. Nearshor~ areas pfLake Washingtonadjacenuo the subject 
property contain Chinook salmon ·and as.sociated habitat. Federal and State resoUrce. 
agencies have reviewed the project ami'determined that no adverse impacts would oecp!' 
to endangered species. Other.than the stOmiwater outfall and associated bulkhead 
removal, ho in~Water or shoreline work is·I?ropqs·ecL "fpe pr:qpos¢ ·ston.nwa~er f~~li1Y 
would provide water quality treatmenHot ~gh~aY'I').l.tl~ff that now ent~rs ·Fairweather. 
B~y untreated. Hydra~lic Project Approval :and Water QualitY Cettifi~ti6h:ihclUde .. 
90nditions to limit pollution, control waste~ protect fish and cOntrol erosion, in· Lake 
Washington that inay res·nlt frointh~ proposed prpje<;t -

- , "' . 
Although the primary'goaI.ofthe.To"\o\1l SMP·is to preserve.the:shoieIjiie.,a.fsingle fafuHy 
residential/recreationalprdperty; the. Town. CirclPaticm· E~e~en~.h;: itsS~· ~cognizes SR 
520·and·states .as a goal thafthe·preS-ent"tratl.sportationsystem of Hunts· PQint""is. to. Q~ 
~.aintaine4 ~ itnow~sts 'YithanYlFecessar:y:exparisiori keptto arttihimum." Town 
s.MP, S~cti(m: P:B.5: Tbepropos.ed.pr9j~ct.:woutdj)rOv'ideadditiciikl-HOV:i"anes and . 

. Findings,. Conclusionsahd Decisiqn 
Town: of HuntsPoini.Heari'ng:EXambier 
WSl:fOr-SSDC:;UP, No,· to.04 
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regional bicycle/pedestrian path within the SR 520 right-of-way. The Town SMP notes 
that activities on the shoreline or within the drainage basins may adversely affect water 
quality. Long range planning should seek to minimize such adverse impacts. Town 
SMP, Section V.B.2. Untreated stonnwater rtlnoff from SR 520 currently enters 
Fairweather Bay and Lake Washington. The proposed stonnwater facilities, while 
replacing single family residences, would be, consistent with the Town SMP by 
minimizing adverse storrnwater runoff impacts. 

The Town provided,public notice of the application, DNS, and the open record hearing' 
,on the shoreline permit application. Town staff relied on the Applicant's compliance 

with all HPA and WQC conditions to recommend approval ofthis application. The 
proposal is consistent with Ch. 173-27 Washington Administrative Code (WAC) and the 
SMA-implementing regulations. Compliance with the HPAand WQC conditions, and 
any conditions of approval imposed by state and federal <lgencies, would ensure that the 
proposal minimizes damage to the ecology and environment of the shoreline area and any 
interference with the public's use oIthe water resulting from the proposed project. 
Conditions are required to ensure that WSDOT and the Town enter into an agreement to 
review changes ~d modifications to'during the design-build process; that construction 
access be limited to the SR 520 right-of-way; and:thatWSDOT provide additional tree 
plantings in the utility corridor. Findings,I-3, 8-21. 22-33, 41-43,47-50. 

, , 

Thepr,op,osed use will not·interfere with' the normal public use of public shorelines. 
The'property, within the shoreline-j~isdic~on b.etween Fairweather BaY,~d the SR 520 
right-of-way consiSts oftwo'l"eSidential parcels withqu~ pup~i,c access. WSPOT has 
acquired these parcels for the construction of a stormwater facility that includes a 15-foot 
wide non-motorized local'access ,connector and maintenance road. No -public' access to 
Fair:v.teather,Bay would be provided .. The project will result in the relocation ofthe'Poirits 
Loop Trail from north-of SR 520 within theshoreHne jurisdiction'to south of SR 520'. 
,Concern was express~d that leaVing the bulkhead in placeiil the vicfuity of the propo~_eq 
outfall would aH~w unwanted access frpm boats in Fairweather Bay. WSDOT proposes 
to place "No TreSpassing" signs, along the shoreHne'tQ discourage entry from Fairweather 
bay onto WSDOT property. In addition, tvSDOTwiIl provide a telephone contact 
number to call should any resident pbserve inappropriate beha.Vior, on the property~ The'se 
actions should:t>esufficienUb prevent unauthorized use of the subje'ct Properly. Findings 
j' .. $. 8-21i 2.2-:33, 41-43. 47-50 . 

.3. With conditiolJ,S, tb~ proposed -lise ~fthe: s~te and:des'igD' oftlic'project wilfbe 
compatible with otber Huthorizc(f uses ,wlthin',the·area ,and with uses planned ·for the 
~re,a, ll~~e_r tbe~~wpr~bensivep1an ~~ii shore)me'm'asterprogram~:Th~ Town's, . 
CQmprehep$ive Plan~s Transp(>I:tatj9nE~enientrecognizes anexpanded'SR 520 with a 
preference fOf'a six~laner,:9n:figura~blJ.:with noise waIls. Tp.e,l,trea to the west and'east of. 
Fairw~ather:Bay conSiStS Df~iiigle-.;.fmIiily ,tesiderices: Ther ~wDSMP designates the 
s.hoJ;el~lC;~ . e!lv~q~eritsurroundiligFalrweatherB~yas :ResideritiaI-Natural. The 
prop()s~p desigI,1:iAclu.p~ a,n:oi~~ wall that would provide:ahoticeable,tlecrease i'n noise 

Findings, C07lqiusi'ons a1'irl1Jii'cisiOn 
rmvn:of1fU!1~~: Rpi1fl ~earirig Ex~rrie.,.: 
W§.iJCJ.T$~D9qp.!!f?,. }O:;o.4, 

,f(ilJ.~2.2'(/i4 
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levels below noise abatement criteria withiri the shoreline jurisdiction. Conditions are 
required to ensure that WSDOT and the Town enter into an agreement to review changes 
and modifications to the design-build process; that construction access be limited to the 
SR 520 right-of-way; and that WSDOT provide additional tree plantings in the utility 
corridor. Findings 1-3, 8-2].22-33,41-43, 47-50. 

With c~nditions, the proposed use will cause no significant adverse effects to the 
sho:reline environment in which it is to be located. The proposed SR 520 expansion 
project would include a stonnwater facility designed to treat highway stormwater runoff. 
In addition, a noise wall that would provide a noticeable decrease in noise levels within 
the shoreline jurisdiction from the adjacent SR 520. Conditions are required to ensure 
that WSDOT and the Town enter into an agreement to review changes and modifications 
to the design-build process; that construction access be limited to the SR 520 right-of
way; and that WSDOT provide additional tree plantings in the utility corridor. Findings 
1-3,8-21,22-33,41-43.47-50. 

s. The public·interest will suffer no substantial detriinental effect. Improvements to SR 
520 are estimated to result in a slight decrease in aru;tual vehicle mUes traveled based on 
20.30 projections. A new regional bike and pedestrian path along the north side ofSR-
520 and·re1ocationdfthe Points Loop Trail to the south side ofSR-520 would improve · 
non-motorized travel in the region. The stormwater facility, while located within the < • 

shoreline jurisdiction, would provide stormwater treatment for runoff from SR-520. 
LandscapingwQuld be planted to help reduce the visual impact of the noise wall and to 
impro~e 1;I1e ·shoreline .area between the stormwater facility and Fairweather Bay. No 
cumula#.ve impacts·:froP1;simiIar,or condi~o~al use:permits were identified, Finding~. 

·1- 50.. . .. 

6. The proposed project will be consistent with the comprehensive plan and 
'developmentl'egulations of the Town of Hunts Foi~t, to the extent requited by la~ 
given that the Applicant is a sta~e agency. Therefor~, therequirements·ofRCW 
36.70B.040 have been satisfied. Findin~s 1,3-4, 17-33, 42, 45. 

DEC.lSION 
Based on the preceding Findings and Conclusions, the.r~quest fo.r a Shoreline Substantial 
DeVelQp.Itl;entCondifion~ Us~ Permit" to construct Qorti ons O.f an expansion ofSR 520 :Wiih it 
rioise wait-and.pedestrilUl/I'ike trairimprovements •. and a,stonnwater treatmenf"fac~ity .~th ·an 
.outfallatFai~ea~erBaY·Y.VithfutheTown . ?fHUnfS :Pomt, W~fJ.ingtonis:APP~OVED~1,.Wit1i 

~I "WAC~ 1:3,-27-2.00(1) ~roYi~~:. ;~A1ter i~al'govcf1l~erit·app'rQv:al <if~n!o?ditionai us~ .Qf varianCe . '. ' 
pemitt.locai ~ovemm~nfshall submit the permjt to.llie ' departriien~forthe d~p'artment'sapp'rovaI. !!-pjJro'Val 
with condiiionsj"Or den!aI. The depiutitient:shall reIl~er and tra~srili~ ro .t~ca:l.gov"ero:m~ntari·dtl.1e ~ppfitimt; 
its- fina1.dedislol?-app~oving, .ap'proviJ.1g wit~ C<!nditions. or. aisapprov!ngJhe · ~l1i1i(Wi~inth.ii1y days' Qftbe. 
date ~fsuoniittaI by local. goverriment pursuant to WACITJ..27,.11O.... . 
WAG.l13~29:19{j (1) p~vides; .. Eacli.pennii fq~ a ,substantial ·deveiol'ment;~.on:ditional ,use or: v~.apci:, ... 
issuea- by.ll:kal ,go,-:ernmeht sh"til1 c6ntilin aprovision'fbai'const~uc~i~.n pur:s~~r~the. Berm~ ~.~~U n~t begin 

f'i1Jl!irJgs.' . CQn.Clus~oT1Sand.T)ec1iion 
to~n:pfi£Wii5·:po(nd.jeiir;tig,Exiimine;' . 
:"WPPf)r;S$wui!.i:N.o.' ~O:Q4 

l'a~e,n(Jf2ii 
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the following' conditioDs?2 

]. Construction access to the site shall be limited to direct access from the SR 520 right-or-way, 
avoiding Town of Hunts Point streets. 

2. Privacy and safety concerns for the residents of Fairweather Basin Addition shall be respected by' 
restricting visual access and eliminating physical' access to the Fairweather Basin' Addition from 

. the regional bicycle/pedestrian trail. . 

3. All work, including construction contracts, shall proceed in conformance with drawings found in 
Exbibits 32.a -d, and Exhibits 36.a - c. WSDOT and the Town shall agree to a written process 
for reviewing any minor/major project design changes. ffthe proposed change is major. the 
Town shall notify the public of a proposed revision to the Shoreline Substantial Conditional Use 
Permit and hold at least one hearing prior" to agreeing to the proposed major revision. 

4. 

5. 

6 .. 

_: .:1 __ 

WSDOT shall seek approvaJofutiHties that have utility installations within. the basin and s~k 
consent of those utilities for planting within the utility corridor. WSDOT shall revise the planting 
plan and include additional landscaping (including columnar evergreen trees) wiiliin the utility 
c.orridor as agreed to by the affected utilities. 

WSDOT snall maintain all landscaping for the ~ife of the project. 

WSDOi shall provide a loca! telephone contact number for'residents of Fairweather 
Basin to <:ontact)n the event ~f:a!1Y matter that may require attention on the WSDOT 
property within the basin area. 

-, .N\ 
6~~~~, 

THEODORE PAUL HUNTER 
'Hearing Examiner 
Sound-Law Center 

._ . _ ... """ .. •• ,.,_~.l' ~'!.:l:!: ._.I __ -M"_ ..... .. _ .• _ ............ ,, .. . _' ... --:--.-. . _ .. ,'. _', ,. , . • . - ='$-.) -, 

:an'd is :notauthorized until tWenty~oiie da),s :frpmihedate ,pffiling as defined in RCV(90.S8.l40 (6) and 
· WAC i73-:2'i'::[3a, or llIltlhllrevi~w procei:din~'iriiU,~~ePWithintwentji,.:onedaYs from the date.ofsuch 
· fiiing~~v~;b~~ te~inated.; excep.t ~ pr!'V1~~(J in){GW90;S8:J40(5)(a) imd (b)j; 'This provision provides 
· tltiltnotice. . - - . , . 

'" .. ,. .. ., , . ... 

~, rhis d~jsi9!1:in9Iudes.~ndhions desig[)eci tp,~jtJgag:'i~p:a~ oft~jsp);oppsed proje~tas.wellas , 
. c~ri,cii~ons r.C:Ilti~\"~ by. Town. CO~~. . , . . ,. . .. '-

,.Findings. C~ncllfSJO(lS and Decis,i(/n 
ro:~n~TflJlrii.s.JlOi;j':Jfear0gEiam.ther 
WSDpr:SSDCUP;-/'fo.',1 ()'04 
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STATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY 
Northwest Regional Office • 3190 160th Avenue SE. Bellevue, Washington 98008-5452 • (425) 649-7000 

February 15, ~011 

Scott "'White 
Washington Department Of Transportation 
600 Stewart St, Suite 520 
Seattle, WA 98101 

Re: Town of Hunts Point Permit No. 10-04 
Washington Department of Transportation - Applicant 
Conditioned Shoreline Conditional Use Permit 147 

Dear Mr. White: 

AP- 65 

On February 7, 2011 the Department of Ecology (Ecology) received the Hunts Point decision on 
your Shoreline Conditional Use Permit for the widening of state route (SR) 520, construction of 
a bicycle trail, soundwalls and visual barriers, a stormwater quality treatment pond, and a 
stonnwater outfall directly to Fairweather Bay in Lake Washington in a Residential- Natural 
shoreline environment. 

By law, Ecology must review Conditional Use Permits for compliance with: 
• The Shoreline Management Act (Chapter 90.58 RCW) 
• Ecology'S Conditional Use Permit approval criteria (Chapter 173-27-160 WAC) 
• The Hunts Point Local Shoreline Master Program 

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to 
approve, approve with conditions, or disapprove a Conditional Use Pennit. 

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to 
approve, approve with conditions, or disapprove them. 

Our Decision: 

Ecology approves your Conditional Use Permit provided your project complies with the 
conditions required by Hunts Point and the following Ecology conditions: 

• The applicant hereby authorizes Ecology staff and. their designates to have access to the 
subject property for the purposes of compliance inspection and monitoring. Such right of 
access shall begin from the date of the receipt of this letter, during construction, and 
extend for a period of five years following proj ect completion. Ecology staff must 
provide reasonable verbal notice to the applicant or their designate prior to coming onto 
the site. 



Scott White 
February 15,2011 
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2. The COlUlector trail identified in Notes 23 through. 25 on Exhibit 32b shall be available for , 
public access. Any access signage shall identify the bicycle trail as being available for 
public access. Condition 2 ·of the Hearing Examiner's decision shall be implemented as 
follows: 

Privacy and safety concerns for the residents of Fairweather Basin Addition shall 
be respected by restricting visual access and eliminating physical access to the 
Fairweather Basin Addition from the regional bicycle/pedestrian traiL 

3. Note 27 on Exhibit 32b shall be revised as follows: 

Install signage indicating that bicycles should he walked; rather than rode, on the 
maintenance drive adjacent to the stormwater quality pond feature to discourage 
bicycle travel along the local access connester trail. .Provide public !eeal-access 
signage. 

Please note, however, that other federal, state, and local permits may be required in 
addition to this shoreline permit. 

What Happens Next? 

Before you begin activities authorized by this permit, the law requires you to wait at least 21 
days from the <'date ofreceipf' - the date you receive this letter .or the date Hunts Point receives 
their copy of this letter. Date of receipt is defmed in RCW 43.21B.OOl as follows: 

(1) "Business days" means Monday through Friday exclusive of any state or federal holiday. 

(2) "Date of receipt" means: 

(a) Five business days after the date of mailing; or 

(b) The date of actual receipt, when the actual receipt date can be proven by a 
preponderance of the evidence. The recipient's sworn affidavit or declaration 
indicating the date of receipt, which is unchallenged by the agency, shall 
constitute sufficient evidence of actual receipt. The date of actual receipt, 
however, may not exceed forty~five days from the date of mailing. 

This waiting period allows anyone (including you) who disagrees with any aspect of this permit, 
to appeal the decision to the state Shorelines Hearings Board. You must wait for the conclusion 
of an appeal before you can begin the activities authorized by this permit. 
The Shorelines Hearings Board will notify you by letter if they receive an appeal. We 
recommend you contact the Shorelines Hearings Board before you begin permit activities to 
ensure no appeal has been received. They can be reached at (360) 664-9160 or 
http://www.eho.wa.gov. 
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If you want to appeal this decision, you can find appeal instructions (Chapter 461-08 WAC) at 
the Shorelines Hearings Board website above. They are also posted on the website of the 
Washington State Legislature at: http://apps.leg.wa.gov/wac. 

If you have any questions, please contact David Radabaugh at (425) 649-4260. 

Sincerely, 

;b--~=--. 
Geoff Tallent, Section Manager 
Shorelands and Environmental Assistance Program 

By certified mail 7010 0290 0000 8205 2225 

Enclosure 

cc: Mona Green, Town of Hunts Point 
Daniel Babuca, Deparlment of Transportation 
David Radabaugh, Department of Ecology 
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ENVIRONMENTAL 
HEARINGS OFFICE 

BEFORE tHE SHORELINE HEARINGS BOARD 
FOR THE STATE OF WASHINGTON 

PETER POWELL, individually, and 
PATRICK A.T. JONES, individually, 

and 

FAIRWEATHER BASIN BOAT CLUB, 
INC., a Washington corporation, 

Petitioners, 

v. 

SHB NOS.U-007 & 11"008 

DECLARATION OF KEN L. FISHER IN 
OPPOSITION TO RESPONDENT 
WSDOT'S MOTION TO DISMISS 

14 WASHINGTON STATE DEPARTMENT OF 
TRANSPORTATION, WASHINGTON 

15 STATE DEPARTMENT OF ECOLOGY and 
TOWN OF HUNTS POINT, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Res ondents. 

I, Ken L. Fisher, hereby declare and state as follows: 

1. I am the President of Petitioner Fairweather Basin Boat Club, Inc. ("FBBe"), 

I am over the age of 18, and I am competent to testify in a court of law as to the matters 

asserted herein. I have personal knowledge of the facts and circumstances set out i 

this declaration. 

2. On April 5, 2011, I reviewed the Town of Hunts Point's records showing its 

25 receipt by mail of the Department of Ecology's February 15,2011 approval letter addressed 

26 to Town Planner Mona Green for Town of Hunts Point Permit 10-04. Attached hereto as 

DECLARATION OF KEN L. FISHER IN OPPOSITION 
TO WSDOT'S MOTION TO DISMISS- 1 

PDXlI22937!l78984IAALn399177.1 [JORIGINAL 

SCHWABE. WlLLlAMSON & WYATT. p.e 
Attomeys at Law 
U.S. Bank Centre 

1420 5th Avenue. Suite 3400 
Seattle. WA 98101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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Exhibit A are true and correct copies of: the confmnation from the United States Postal 

Service online "Track & Confirm" service (http://www.usps.com/shipping/trackandconfum. 

htm?from=home header&page=trackandconfmn) that matches the certified mail number 0 

the February 15, 2011 envelope addressed to Town of Hunts Point, care of Mona Green, 

from the Department of Ecology; a copy of the envelope in which the letter arrived; and a 

copy of the enclosed letter for Conditioned Shoreline Conditional Use Permit 147. This 

shows that the letter was mailed on February 24, 2011 and received on February 28, 2011 at 

11 :46 a.m. The certified mail number on page 3 of the letter is not the same as the one on the 

envelope. 

3. Using the USPS online "Track & Confinn" service, I attempted to obtain the 

date of receipt of the Department of Ecology'S February 15,2011 approval letters addressed 

to Scott White of the Washington Department of Transportation, based on the certified mail 

tracking numbers shown in the letters. Attached hereto as Exhibit B is a true and correct 

copy of the confirmation from the United States Postal Service online "Track & Confirm" 

17 service ( http://www.usps.com/shipping/trackandconfmn.htm?from=home header&page 

18 

19 

20 

21 

22 

23 

24 

25 

26 

=trackandconfirm) that matches to the certified mail number, 7010 0290 0000 8205 3328, 

on the second page of the February 15, 2011 letter addressed to Mr. White from the 

Department of Ecology that refers to Shoreline Substantial Development Permit 485. This 

shows that the letter was received on February 16, 2011 at 9:39 a.m. Attached hereto as 

Exhibit C is a true and correct copy of the confirmation from the United States Postal 

Service online "Track & Confirm" service (http://www.usps.com/shipping/trackandconfirm. 

htm?from=home header&page=trackandconfirm) that matches to the certified mail number, 

DECLARATION OF KEN L. FISHER IN OPPOSITION 
TO WSDOT'S MOTION TO DISMISS- 2 

PDXl122937/178984/AAU7399177.1 

SCHWABe, WillIAMSON & WYATT. P.C. 
AUomeys at law 
U.S. Sank Centre 

1420 5th Avenue. Suite 3400 
Seattle, WA 98101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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701002900000 82052225, on the third page of the February 15, 2011 letter addressed to 

Mr. White from the Department of Ecology that refers to Conditioned Shoreline Conditional 

Use Permit 147, a true and correct copy of which letter is part of Exhibit A. According to 

U.S. Postal Service records, there is no record of this letter having been sent or received. 

4. I personally attended both the December 1,2010 and January 20,2011 public 

hearings on this matter before the Town of Hunts Point Hearing Examiner. At the close 0 

the hearing on January 20,2011, WSDOT called a person named David Radabaugh from the 

Department of Ecology as a witness. Mr. Radabaugh's testimony, on behalf of WSDOT, 

was basically elicited by WSDOT in order to provide a basis for physical and visual public 

access to the project area, which are among the issues of greatest concern to Petitioner 

FBBC. Mr. Radabaugh's testimony was adverse to FBBC. The two revised conditions i 

Ecology's February 15,2011 letter regarding Conditioned Shoreline Conditional Use Permit 

147 reduced the protections that the Hearing Examiner provided as to the physical and visual 

public access to our neighborhood. 

5. The two February 15, 2011 letters that Ecology sent to WSDOT and to the 

Town make no mention whatsoever of any transmittal or service by email or other means. 

They only refer to transmittal by certified mail. There is no record that WSDOT received the 

mailed copy of the letter from Ecology that approved Conditioned Shoreline Conditional U 

Permit 147. 

6. The fIrst I learned of the two February 15,2011 letters that Ecology sent to 

24 WSDOT and to the Town was by an email dated February 24, 2011 from Town Clerk Sue 

25 

26 

DECLARATION OF KEN L. FISHER IN OPPOSITION 
TO WSDOT'S MOTION TO DISMISS- 3 

PDXll22937/178984/AALI7399177.1 

SCHWABE, WILLIAMSON & WYATT. P.C. 
Allomeys at Law 
U.S. Bank Centre 

1420 5th Avenue, Suite:34oo 
Seallle, WA 98101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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Israel, which was part of an email string dating to February 22, 2011. There was no mentio 

2 of any prior email or other electronic transmittaL 

3 

4 

5 

6 

7 

7. The first I learned that the two February 15, 2011 letters that Ecology sent to 

WSDOT had been emailed to WSDOT on February J 5, 2011 was when 1 received a copy 0 

WSDOT's motion to dismiss FBBC's appeal and the supporting declaration of Mr. White. 

8. Based on the notice I received from the Town on February 24, 2011, I 

8 believed that the Town had first received copies of the two February 15, 2011 letters tha 

9 Ecology sent to WSDOT on February 23, 2011. This \vas reasonable, given that if the letters 

10 were mailed on February 15th, and the ToVtn was closed on Friday the 18th and Monday th 

II 

12 

13 

21st (the President's Day holiday), they might not be picked up by the Town until after the 

holiday. 

14 I declare under penalty of peJj ury under the laws of the State of Washington that the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

foregoing is true and correct to the best of my know ledge and belief. 

Dated thisa~ day Qf April, 2011. 

Ken L. FIsher, Quinta CA 

DECLARA nON OF KEN L. FISHER IN OPPOSITION 
TO WSDOT'S MOTION TO DISMISS- 4 

PDXl12293if17S9MIAAL/7399177.! 

SCHWABe. V'JlLl.IAMSON & WYATT. P,C. 
Attorneys at law 
U.S. Bank C.m!J& 

142O.5Ih Avsnu<l, Soila 3400 
Seattle. WA. 98101-4010 

Telephone 205622 1711 Fax 20029204€0 
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. USPS - Track & Confmn • Q .. UNITEDSTlJ.TESr, 
" .~-.~.~~, . ____~r\1l.>t7JC:$liiIu;Nif;;tr_ 

Tra·ck & Confirm 

Search Results 
Label/Receipt Number: 7010 1060 0000 7466 4189 
Service(s): Certified Mailno 

Status: Delivered 

Your item was delivered at 11 :46 am. on February ~~ 7011 in 
BELlS'JU':, W,\ _ ::'"8~, 

• AP-73 

~; ~ T';~Tc& C~n~ . ~''''' .. 
,'- Enter LabellReceipt Number. 

~~I ________ ~ __ ~ 
.. 

~~'!."~~~,'«,~ .. ' -.¢; -.¥.~:;~,;:~;I':'r::·;7~!!' 

~li!caliolt Options ________ .~ _________________ _ --- -------_.-
Track & Confirm by email 

Get current event information or updates for your item sent to you or others by email. (Go» 

http://trkcnfiml.smLusps.comIPTSlnternetWeblInterLabelInquiry.do( 4/512011 8:49:52 AM) 
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<- STATE:OFWAStlU,;iGfbN' 

·r;iEPA;RTMENf·d·F·ECOL~GY 
.' 

Noriiiw.estRegionaJ''ofFice: .• ,S190 l60.tn Avenue.'~E. ·lJil/ewe, Wash.ington ;98008~54S:i .(425) '64!J~7aoo 

' .. l...~ 

February I5~ @Ol:l 

Was.b.li:+gwn Deparimcn,t V.i,-..lI.:..O.S1-0rt.:...:i.un 
~O(rs.tevVartSt,SUi~e520 ' " 
Seatt1e~ WA 981~Ol ~ 

,Re: Town of Hunts PoihtPermitNo. 1'0;.04 
W~~I?eparlm~ dfTrai:1&porta1l0Ii- Applicant 
Condltioned,Shoreline Conditional Use Permit 147' 

. • I' 

" 

" 

~ t:~b~ 77 2Pltfu~ De.partnlent~fEcblogy (Ecology).received·th~ Hriri.tS.Pomtdecision on' 
yourShore1lne CoriditionalUse·Permit for the Wi<\eoing of state route .(SR) 520, construction'of 
a .bicycle trail,: SO'!llidwa:lli;.at1d.v.isuatbarrier,s,a stormwatet 'luaIity1!eatmentpond, ahda 
storii1water.oilifalld1tectlyto Fauweatber Bay in Lake Washihgton in aResidential- Natural 
shoreline environmerit 

, h " . ~ 

Bylaw~ Ecology must review Concij;tional UsePeri:nits ·for compliance with. 
- The Shoreline M8nag~ent Act (Chapter 90:58 RCW) ,. 
• EcologY's ConditioriaJ. Qse PenIrlt approvaLcriteria (Chapter'l73~27-160 WAC) 
-., Thenunts Poirlt LOcal Shoreline Master Program. -

~ 

After reyiewing Conditional Use·Permits for compliance~ Ecology ~ust decide whether to 
approve, approve with conditio~" or disapprove a Conditional Use Permit. 

Afterrevie:wirig Conditional Use Perri:iits for compliance~ Ecology must decide whether·to 
approve, approve :w.ithconditioDS, or disapprove them. 

Our Decision: 
, . . ' 

Ecology approveS your Conditional Use Permit provided your project complies withthe 
conditions required by HuntS Point and the following Ecology conditions: ' 

.. The applicant h~eby authorizes Ecology staff an.s:1 their designates to have acce;s to th~ 
subject property for tl;le purposes of C9mpliance 'inspeCtion and monitoring.·· Such right of 
access·shall begin from the date oftbe receipt ofllis letter, during constructio~ and 
extend for a period of fi-ve years following project completion. Ecology staffmust 
provide :reasonable verbal. notice to the applicant or their designate prior to coming onto 
the site. 
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~;r~~~a;b;r'~s~~~(,~~~ f!:Ud ~~tingphys~pQl aq9S~s to the 
~~~.r4~ft6ta;i&e~~~~l~lii~~an::tctdf~; 

3. Nbte27dn'EXhlbit329;!hlilloe' revised a~rfbllowS:. 

Install .... "h1~1it biG¥W's Sh@1akwalkclb rtit!'~!.tMn:'toa"hth 

=~~=~~~:=t sigriag:e; . • 

Please n()t~,: h()weyer ,that' otherfeder.iJ';·.state,and -lochlp~tslriay' b~ req:uired in 
addition to -thiS· sh()relinep~rn:rlt. . 

What H:,tppens .Next? 

Bbfore 'YQU; llegib.: actfviti~" authQW:~~ .bY thisperhiit, the~~w requii-es you: to wait at least-21 
days fromtb,e "d,s:teofreceipt": the,dateyou rec~ivetirliletter .ot .:thedate B:1mts Point receives 
their copyofthislettet .. Date ofreceiptisdefinedinRC"o/ 43.21ROOl as follows: 

(l) IfB~iness days" meru+s Monday tbroug11Friday ex.clusiveof~ystate or federal holiday; 

(2))'Date of receipt"meam: 

, (a.) .Five busmeSs days 'after. the date of mailing; or~ 

(b) The'd~t~:'Qf~~;~q:El~j;~h~.'fbe.: ~crual;reseil?ttfute.~~I:Ql:~ Pwye.p;bya 
~?~¢e~:fthe.@idefi(je~th~~cipient'~:~:s:n·al:J.jga\'1tQr declaration 
.m1fie~'the~'of,~~t; ~"clijs ljtic1ialIen'g$.byfue ~~Py, shall 
const1tute''sufficient evidence of actual :receipt The date of aCtila.1receipt, 
however, may not exceedforty"'fiv~ days from'the date of mailing. 

~wai~~~4';aU~ap;yq#~:CtP:¢1ti~:;y~'U)wli~ .di.~:'with $y~e¢~ ~f)his,:pettnit.,; 
to :ap~~tTi:~-9~Q,#~o.~~~~e:;Shoreijnesl1~.~oa+.'4. ·Y6~~·;wait::fb.tthe _CQntih:~$t~·. 
of;~:app~~ll~6te;yOU::catL beg:ir!:ith.e~ac)i~es· authorized by this pennit. ~ 
The· ShoJ::elit:Ie.sJt~al';ipgs ,:$~~a'vnu.ii()ti:fyjt>ti· by letter if they receive an appeal. We . 
recommend you contact the Shorelines Hearings Board befo.~e you begin permit activities to 
e~ure no appeal has been received. They -can be reached at (360). 664-9160 or 
htfp:lfwww.ebo.wa.gov. 

' . 

., 

, I 

i • -I 
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~r.V:UJ· .,.' .. Q11(~~@j' • 
Track & Confirm 

Search Results 
Label/Receipt Number: 7010 0290 0000 8205 3328 
Status: Delivered 

Your item was delivered at 9:39 am on February 16, 2011 in SEATTLE, 
WA 98101. A proof of delivery record may be available through your local 
Post Office for a fee. 

Additional information for this item is stored in fries offline. 

• AP_~IHelpl 
Sign In 

,Enter LabeYReceipt Num . .c..:=...be:.:.f.:..... ___ -., 

L ____ .__ :I 
(6qJ) 

------~--------------------------------------------------------~ 
Customer Service . Forms Goy'! Services PrivaCY Policy Terms or Use Business Customer Gateway 

Copyright© 2010 USPS. All Rights Reserved. No FEAR Ad EEO Data FOIA 
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USPS - Track & Confi~ • 
.. 

. iQ~fRmift' 

Track & Confirm 

Search Results 
Label/Receipt Num ber. 7010 0290 0000 8205 2225 

There is no record of this item. 

Why Are You Receiving This Message? 

1. Event informztif)'l IT'-V ,ot be aV"!iJ'1b'p. if ycqr item w:s rrJ<:j'.;:d 
.. _ '~ ' i ~~V .• " '_ .. ::-- _~ ' : ~ ... ) 1 . ~:.~ 

2. The number was entered incorrectly. Be sure to enter all of the letters 
and "1umbers as they appear on your mailing label or receipl 

• A~11 ofl 

Home I Help I 
Sign In 

Track & Confinn FAgs 

Track & Cortfinrf 
Enter Label/Receipt Number. 

rP -------------------------------------------------------------------------------
Customer Service Gov't Services Privacy PoHG)( Terms of Use Business Customer Gateway 

Copyright© 2010 USPS. All Rights Reserved. No FEAR Act EEO Dala FOIA 

http://trkcnfrm(smi.usps.comIPTSlnternetWeblInter LabelInquiry .do 4/5/2011 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 22nd day of April, 2011, I caused to be served the 

3 foregoing Declaration of Kenneth Fisher in Support of Petitioner's Opposition to 

4 Respondent WSDOT's Motion to Dismiss on the following parties at the following addresses: 

5 Marianne K. Jones 
6 Jones Law Group 

11819 NE 34th Street 
7 Bellevue, WA 98005-1235 

Fax: 425.576.9898 
8 Email: mlaw@joneslawgroup.com 

Attorneys for Peter Powell and Patrick A. T. 
9 Jones 

10 
Laura J. Watson 

11 Attorney General's Office 
2425 Bristol Court SW 

12 Olympia, WA 98502-6003 
Fax: 360.586.6760 

13 Email: ecyolyef@atg.wa.gov; 
laura. watson@atg. wa. gov; 

14 tanyar@atg.wa.gov 
Attorney for State of Washington -

15 Department of EcoZof!Y 

16 Administrative Appeals Judge Kay M. 
Brown 

17 Environmental Hearings Office 
PO Box 40903 

18 Olympia, W A 98504-0903 
Phone: (360) 664-9160 
Fax: (360) 586-2253 

19 Email: 'eho@eho.wa.gov 

20 ALSO VIA FACSIMILE & US MAIL 

21 / II / / 

22 /I II/ 

23 /I / /I 

24 II II / 

25 / II II 

26 

CERTIFICATE OF SERVICE - 1 

PDXl122937/178984/AAU7399177.1 

Margaret J. King 
Michael Kenyon 
Kenyon Disend PLLC 
11 Front Street South 
Issaquah, WA 98027-3820 
Fax: 425.392.7071 
Email: margaretk@kenyondisend.com; 
MIK.E@kenyondisend.com 
Attorneysfor Town of Hunts Point 

Deborah L. Cade 
Office of the Attorney General 
7141 Cleanwater Drive SW 
Olympia, WA 98501 
Fax: 360.586.6847 
Email: DeborahC@atg.wa.gov; 
tpcef@atg.wa.gov; tiffanyg@atg.wa.gov 
Attorney for Washington State Department 
of Transportation 
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by: 

• 
U.S. Postal Service, ordinary first class mail 
U.S. Postal Service, certified or registered mail, 
return receipt requested 
hand delivery 
facsimile 
electronic service 

• AP-83 

other (specify) __________________ _ 

CERTIFICATE OF SERVICE - 2 

PDXll2293 711789841 AALl7399 1 77 . I 



.. .. 
STATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY· 
Northwest Regional Office • 3190 160th Avenue Sf· Bellevue, Washington 98008-5452 • (425) 649-7000 

February 15,2011 

Scott White 
Washington Department Of Transportation 
600 Stewart St, Suite 520 
Seattle, WA 98101 

Re: Town of Hunts Point Permit 10-04 - Approved 
Daniel Babuca - Applicant 
Shoreline Substantial Development Permit 485 

Dear Mr. White: 

AP- 84 

On February 07, 2011 the Department of Ecology received notice that Hunts Point approved 
your application for an SDP. Your permit is for the widening of state route (SR) 520, 
construction of a bicycle trail, soundwalls and visual barriers, a stormwater quality treatment 
pond, and a stormwater outfall directly to Fairweather Bay in Lake Washington in a Residential
Natural shoreline environment. 

By law, local governments must review all SDPs for compliance with: 

• The Shoreline Management Act (Chapter 90.58 RCW) 
• Ecology's Substantial Development Permit approval criteria (Chapter 173-27-150 WAC) 
• The Hunts Point Local Shoreline Master Program 

Local governments, after reviewing SDPs for compliance, are required to submit them to 
Ecology. Your approved SDP has been received by Ecology. 

What Happens Next? 

Before you begin activities authorized by this permit, the law requires you wait at least 21 days 
from the "date of receipt" - the date you receive this letter. Date of receipt is defined in RCW 
43.21B.001 as 

(1) "Business days" means Monday through Friday exclusive of any state or federal holiday. 



Scott 'White 
February 14, 2011 
20f2 

.. 

(2) liD ate of receipt" means: 

(a) Five business days after the date of mailing; or 

.. 

(b) The date of actual receipt, when the actual receipt date can be proven by a 
preponderance of the evidence. The recipient's sworn affidavit or declaration 
indicating the date of receipt, which is unchallenged by the agency, shall 
constitute sufficient evidence of actual receipt. The date of actual receipt, 
however, may not exceed forty-five days from the date of mailing. 

AP -85 

This waiting period allows anyone (including you) who disagrees with any aspect of this pennit, 
to appeal the decision to the state Shorelines Hearings Board. You must wait for the conclusion 
of an appeal before you can begin the activities authorized by this permit. 

The Shorelines Hearings Board will notify you by letter if they receive an appeal. We 
recommend you contact the Shorelines Hearings Board before you begin permit activities to 
ensure no appeal has been received. They can be reached at (360) 664-9160 or 
http://www.eho.wa.gov/ 

If yon want to appeal this decision, you can find appeal instructions (Chapter 461-08 WAC) at 
the Shorelines Hearings Board website above. They are also posted on the website of the 
Washington State Legislature at:http://apps.leg.wa.gov/wac. 

Other federal, state and local permits may be .required in addition to this shoreline permit. 

If you have any questions about this letter~ please contact David Radabaugh at (425) 649-4260. 

501Y, ;;:l 
d~~ £' 
David Radabaugh, Shoreline SpeCialiJ 7 
Shorelands and Environmental Assistance Program 

By certified mail 7010 0290 0000 8205 3328 

cc: Daniel Babuca, Dep81tment of Transportation 
Mona Green, Town of Hunts Point 
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, . • • 
RECEIVED 

MAR 242011 

ENVIF<()NivII:NTAL 
HEARINGS OFFICE 

SHORELINES HEARINGS BOARD 
FOR THE STATE OF W ASIDNGTON 

PETER POWELL, individually and PATRICK 
A.T. JONES, individually, 

and 
NO. 11-007 and 11-008 

AP-86 

DECLARATION OF SCOTT WIDTE 
FAIRWEATHER BASIN BOAT CLUB, INC., 

Petitioners, 
v. 

WASHINGTON STATE DEPARTMENT OF 
TRANSPORTATION and WASHINGTON 
STATE DEPARTMENT OF ECOLOGY, ' 

Res ondents. 

SCOTT WHITE declares as follows: 

1. I am the regulatory compliance manager for the SR 520 Bridge Replacement 

and HOV Program being carried out by the Washington State Department of Transportation. 

My responsibilities include developing applications for environmental permits and working 

with permitting agencies in obtaining environmental permits for the SR 520 Eastside High 

Occupancy Vehicle Lane project (Eastside Project). These permits include a shoreline 

substantial development conditional use permit required to be obtained from the Town of 

DECLARATION OF SCOTT WHITE 1 AIT0RNEY GENERAL OF WASHINGTON 
Transportation & Public Construction Division 

7141 Cleanwater Drive SW 
PO BOX 40113 

Olympia, WA 98504-0113 

(360) 753-6126 Facsimile: (360) 586-6847 
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Hun~s' Point, with a shoreline, conditional use permit to be subsequently approved by the 

Washington Department of Ecology. 

2. The Town of Hunts Point approved the shoreline substantial'development and 

conditional use permit for the Eastside Project on February 2, 2011. This permit was then 

forwarded by the Town of Hunts Point to the Washington Department of Ecology for its 

review and approval. 

3. Although the Town of Hunts Point chose to issue both the substantial 

development and conditional use elements of the underlying action as a single pennit, Ecology 

chose to issue two separate permits for the underlying action: a shoreline substantial 

development permit and shoreline conditional use permit. These two permits were issued on 

February 15, 2011. I received a copy of these two permit decisions bye-mail from David 

Radabaugh, Ecology's permit reviewer, on February 15, 2011. I responded back to Mr. 

Radabaugh bye-mail that day that I had received the decisions. 

4. Attached is a true and correct copy of the shoreline conditional use pennit 

decision that I obtained from Mr. Radabaugh bye-mail received on February 15,2011, and the 

e-mail correspondence from Mr. Radabaugh to which the permit decision was attached. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

DATED __ 'S-I<..{-'2.;_:::3t-I_,----'I ___ at Seattle, Washington. 

SCOTT ITE 

DECLARATION OF SCOTT WHITE 2 AITORNEY GENERAL OF WASHINGTON 
Transportation & Public Construction Division 

7141 Cleanwater Drive SW 
PO BOX 40113 

Olympia, WA 98504-0113 

(360) 753-6126 Facsimile: (360) 586-6847 
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STATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY 
Northwest Regional Office • 3190 160t11 Avenue SE· Bellevue, Washington 98008-5452 • (425) 649-7000 

February 15, ~Ol1 

Scott White _ 
Washington Department Of Transportation 
600 Stewart St, Suite 520 
Seattle, VIA 98101 

Re: ToYV11 of Hunts Point Permit No. 1 0~04 
Washington Department of Transportation - Applicant 
Conditioneq Shoreline Conditional Use Permit 147 

Dear Mr. White: 

On February 7, 2011 the Department of Ecology (Ecology) received the Hunts Point decision on 
your Shoreline Conditional Use Pennit for the widening of state route (SR) 520, construction of 
a bicycle trail, sound walls and visual barriers, a stonnwater quality treatment pond, and a 
stormwater outfall directly to Fairweather Bay in Lake Washington in a Residential- Natural 
shoreline environment. 

By law, Ecology must review Conditional Use Permits for compliance with: 
• The Shoreline Management Act (Chapter 90.58 RCW) 
• Ecology's Conditional Use Permit approval criteria (Chapter 173-27-160 WAC) 
• The Hunts Point Local Shoreline Master Program 

After reviewing Conditional Use Permits for compliance, Ecology must decide whet1le:?to 
approve, approve with conditions, or disapprove a Conditional Use Permit. 

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to 
approve, approve with conditions, or disapprove them. 

Our Decision: 

Ecology approves your Conditional Use Permit provided your project complies with the 
conditions required by Hunts Point and the following Ecology conditions: 

• The applicant hereby authorizes Ecology staff anq their designates to have access to the 
subject property for the purposes of compliance inspection and monitoring. Such right of 
access shall begin from the date of the receipt of this letter, during construction, and 
extend for a period of five years following project completion. Ecology staff must 
provide reasonable verbal notice to the applicant or their designate prior to coming onto 
the site. 

~I 



Scott White 
February 15) 2011 
2 of3 
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2. The connector trail identified in Notes 23 through 25 on Exhibit 32b shall be available for ' 
public access. Any access signage shall identify the bicycle trail as being available for 
public access. Condition 2 of'the Hearing Examiner's decision shall be implemented as 
follows: 

Privacy and safety concerns for the residents of Fairweather Basin Addition shall 
be respected by restricting visual access and eliminating physical aecess to the 
Fa4rweather Basin Addition from the regional bicycle/pedestrian trail. 

3. Note 27 on Exhibit 32b shall be revised as follows: 

Install signage indicating that bicycles should be walked; rather than rode, on the 
maintenance drive adjacent to the stormwater quality pond feature to discourage 
bicycle travel along the local access connector trail. Provide public feeal-access 
signage. 

Please note, however, that other federal, state, and local permits ,may be required in 
addition to this shoreline permit. 

What Happens Next? 

Before you begin activities authorized by this permit, the law requires you to wait at least 21 
days from the "date of receipt" - the date you receive this letter .or the date Hunts Point receives 
their copy of this letter. Date of receipt is defined in RCW 43.21B.00I as follows:" 

(1) If Business days II means Monday through Friday exclusive of any state or federal holiday. 

(2) ttDate of receipt" means: 

(a) Five business days after the date of mailing; or 

(b) The date of actual receipt) when the actual receipt date can be proven by a 
preponderance of the evidence. The recipient's sworn affidavit or declaration 
indicating the date of receipt, which is unchallenged by th'e agency, shall 
constitute sufficient evidence of actual receipt. The date of actual receipt, 
however, may not exceed forty-five days from the date of mailing. 

This waiting period 'allows anyone (including you) who disagrees with any aspect of this permit, 
to appeal the decision to the state Shoreli,nes Hearings Board. You must wait for the conclusion 
of an appeal before you can begin the activities authorized by this permit. 
The Shorelines Hearings Board will notify you by letter if they receive an appeal. We 
recommend you contact the Shorelines Hearings Board before you begin pennit activities to 
ensure no appeal has been received. They can be reached at (360) 664-9160 or 
http://www.eho.wa.gov. 



Scott White 
February 15,2011 
30f3 
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If you want to appeal this decision, you can fmd appeal instructions (Chapter 461-08 WAC) at 
the Shorelines Hearings Board website above. They are also posted on the website of the 
Washington State Legislature at: http://apps.leg.wa.gov/wac. 

If you have any questions, please contact David Radabaugh at (425) 649-4260. 

Sincerely, 

$-~--
Geoff Tallent, Section Manager 
Shorelands and Environmental Assistance Program 

By certified mail 7010 0290 0000 82052225 

Enclosure 

cc: Mona Green, Town of Hunts Point 
Daniel Babuca, Department of Transportation 
David Radabaugh, Department of Ecology 



From: 
To: 
Subject: 
Attachments: 

Oave-

• 
Scott White 
Radabaugh. Dayld (EO) 
BE: SR 52D-'Hunts PoInt PermIt Approval Letter Attached 
jmaqeD01,jpg 
ImageO03.1pg 

• 

This email is confirm receipt of this permit. Thank you for doing it so quickly. 

Scott 

Scott White 1425.345.7685 
Principal Environmental Planner, Partner 

www.confenv.com 

From: Radabaugh, David (ECY) [mailto:DRAD461@ECY.WA.GOVJ 
Sent: Tuesday, February 15, 2011 4:56 PM 
To: Scott White 
Subject: SR 520 Hunts Point Permit Approval Letter Attached 

Scott, 

AP - 91 

I am going to do this again. The email record dropped the attachments showing what this was all 

about 

The purpose of this email is to provide you notice of the Department of Ecology approval of 

Shoreline Conditional Use Permit 147 and Shoreline substantial Development Permit 485. Your 

email receipt of this email will start the 21 day appeal period. 

David Rada baugh 

Regional Shoreline Planner 

Department of Ecology 

Northwest Regional Office 

3190 - 160th Avenue SE 

Bellevue, WA 98008-5452 
(425) 649-4260 
david.radabaugh@ecy.wa.gov 
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~~:;~2~1~~ 
ENVIRONMENTAL 

HEARINGS OFFICE 

BEFORE THE SHORELINE HEARINGS BOARD 
FOR THE STATE OF WASHINGTON 

8 PETER POWELL, individually, and 
PATRICK A.T. JONES, individually, 

9 SHB NOS. 11"007 & 11"008 

10 

11 

12 

13 

and 

FAIRWEATHER BASIN BOAT CLUB, 
INC., a Washington corporation, 

Petitioners, 

v. 

DECLARATION OF AARON M. LAING 
IN OPPOSITION TO RESPONDENT 
WSDOT'S MOTION TO DISMISS 

14 WASHINGTON STATE DEPARTMENT OF 
TRANSPORTATION, WASHINGTON 

15 STATE DEPARTMENT OF ECOLOGY and 
TOWN OF HUNTS POINT, 

16 

17 

18 

19 

Respondents. 

I, Aaron M. Laing, hereby declare and state as follows: 

1. I am an attorney of record for Petitioner Fairweather Basin Boat Club, Inc. in 

20 the captioned matter. I am over the age of 18, and competent to testify in a court of law as to 

21 

22 

23 

24 

the matters asserted herein. I have personal knowledge of the facts and circumstances set out 

in this declaration 

2. Attached hereto as Exhibit A is a true and correct copy of an email dated 

25 February 14, 2011, from Scott White to David Radabaugh. 

26 

DECLARATION OF AARON M. LAING IN OPPOSITION TO 
WSDOT'S MOTION TO DISMISS - 1 

PDXl122937/178984/AALI7397249.1 lJORIGINAL 

SCHWABE. WILLIAMSON & WYATT. PC 
Attorneys at Law 
U.S. Bank Centre 

1420 5th Avenue. Suite 3400 
Seanle, WA 98101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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1 3. Attached hereto as Exhibit B is a true and correct copy of an email dated 

2 February 14,2011, from David Radabaugh to Scott White. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

4. Attached hereto as Exhibit C is a true and correct copy of an email string 

dated February 15, 2011, between David Radabaugh and Scott White. 

5. Attached hereto as Exhibit D is a true and correct copy of an email dated 

February 15, 2011, from David Radabaugh (Dept. of Ecology) to Mona Green (Town 0 

Hunts Point) (excluding two attachments). 

6. Attached hereto as Exhibit E is a true and correct copy of an email string 

dated from February 22 through February 23,2011, among Scott White, David Radabaugh, 

and Mona Green. 

7. Attached hereto as Exhibit F is a true and correct copy of an email mail string 

dated from February 22 through February 24, 2011, among Scott White (WSDOT), David 

Radabaugh, Mona Green, and Jack McKenzie (Town of Hunts Point). 

8. Attached hereto as Exhibit G is a true and correct copy of an email string 

17 dated March 9, 2011, among Scott White, Mona Green, and David Radabaugh. 

18 

19 

20 

21 

22 

23 

9. Attached hereto as Exhibit H is a true and correct copy of an email are 

excerpts from Ecology's Responses to Petitioner Fairweather Basin Boat Club's Initial 

Discovery Requests to WSDOT, DOE and Town of Hunts Point: Answers to Interrogatory 

No.7, Answer to Interrogatory No.8, and Answer to Interrogatory No. 10. 

10. Attached hereto as Exhibit I are true and correct copies of printouts from, 

24 respectively, the websites for the Department of Ecology (www.ecy.wa.gov) and WSDOT 

25 

26 

DECLARATION OF AARON M. LAING IN OPPOSITION TO 
WSDOT'S MOTION TO DISMISS - 2 

PDXl122937/1789841 AAL/7397249.1 

SCHWABE. WILLIAMSON & WYAn. P.C. 
Attorneys at Law 
U.S. Bank Centre 

1420 5th Avenue. Suite 3400 
Seattre, WA 96101-4010 

Telephone 206.6221711 Fax 206.292.0460 
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1 (www.wsdot.gov)thatshowtheirofficehoursas8:00a.m.to 5:00 p.m., Monday through 

2 Friday. 

3 11. Attached hereto as Exhibit J is a true and correct copy of a printout from the 
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Town of Hunts Point's website (www.huntspoint-wa.gov) that shows the Town's hours 0 

operation as 8:00 a.m. to 5:00 p.m., Monday through Thursday. Also attached is a true and 

correct copy of Hunts Point Municipal Code Chapter 2.45, Office Hours, which sets these 

same hours. 

12. Attached hereto as Exhibit K is a true and correct copy of an April 6,2011 

letter from Assistant Attorney General Laura J. Watson, Ecology's counsel, to all legal 

counsel in this matter confirming the parties' agreement to accept electronic service 0 

documents. This agreement is reflected on page 7 of Presiding Judge Brown's April 6, 2011 

Pre-Hearing and Consolidation Order, which states, inter alia, that the date of "filing" is "the 

date/time email filings are received by the Board" and further states that "E-filings received 

by the Board after 5:00 p.m. on a business day will be considered filed on the next business 

day." 

13. Attached hereto as Exhibit L is a true and correct copy of the March 17,2011 

letter from Presiding Judge Brown to the parties and the enclosed informational brochure 

from the Washington State Shorelines Hearings Board Environmental Hearings Office titled 

"Your Right to Be Heard." On the third page of the letter, there is a certification stamp 

affirming under penalty of perjury that the letter was send by Unite States mail to the 

attorneys of record. On the second page, first column, third paragraph of "Your Right to Be 

Heard," under the section titled "When to File a Petition for Review," the brochure states: 

DECLARATION OF AARON M. LAING IN OPPOSITION TO 
WSDOT'S MOTION TO DISMISS - 3 

PDXlI 22937/1789841 AAU7397249.1 
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Allomeys al I.aw 
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1 "Where a project involves both a substantial development and a conditional use or variance 

2 permit, the latest applicable date of receipt may be used in filing the petition for review." 
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14. I have reviewed all of the responses to Petitioner Fairweather Basin Boa 

Club's Initial Discovery Requests to WSDOT, DOE and Town of Hunts Point by the three 

aforementioned responding parties, including all supplemental responses. As of 5:00 p.m. 0 

Thursday, April 21, 2011, no responding party has provided any written agreement to accept 

electronic service of the Decisions, nor has any party responded to any interrogatory 

indicating that such an agreement existed on or before February 15, 2011. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge and belief. 

Dated this 22nd day of April, 2011. 

DECLARATION OF AARON M. LAING IN OPPOSITION TO 
WSDOT'S MOTION TO DISMISS - 4 

PDXl122937 11789841 AAU7397249.1 

SCHWABE, WILLIAMSON & WiATT, P.C. 
Attomeys at Lew 
U.S. Bank Centre 
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Telephone 206.622.1711 Fax 206.292.0460 
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P.et,oQftofIVetSa,tTon.o,n Friday, 'the minim;um &afl?wstilnd~rd wan he;gbtfofa'.$}lared. 'u~'e pS\1hW3y, (bil<~,and, pede,Str./cmJ 
. :54 'h'sMs J4~5 feet).· " . " JS , ,I,.. " \ " , , , 

'I p.eiieve'tliat·was the 'only 'actdi~fo~i rnfo~~u~~ked·tor ... b~t if J .mJssei:t S,bmetl1ingplE!q'$e let rti~ know. 

Seott 

Scott Wllit~, . 
RegtJJatotY-'Cpm~1i~nce: M'~.riager . 
. SR~,$20, Bricjge R~pJacJ=!JiJ;enUm~~ HOV -Program' 
W-asrifng~Q.6;'$late: :O~p~rtmeil~-Qt~Tr~r'i~p'o~liqrT 
'2~71p:03ag2. dir~ct 140~770"~$QO main·l42.~45"76'a5 ~en . 
. SOD 'Stewart &~~tt' ~uite'5~Q (:Seattlej W,A :981 01 

Visit· us.at OiIrwebs;!~!, hlfu;/{WI'iY!.wSdot.wa.gav/prj)feclsfsfS20btidgeh 

1 
Hunts POint 
22000006 
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L 'J$~,app.u~th~tel51_ID1thatiZ.e$ Eimlogy statrand :t'freit,aesJ~a~~tQ: h.ayea~c.~$ ,~~tll-e~qJ~~rtJp~ 
for ~i:"1~1?cise5~$P_ob1p:lf;m:~.i i~pecfiQn $d $n.itOon-g" ~~·:ijglit.x)I(~tGe.Ss.sha111;egm, fl-Oiifihe: . 
~e:·9-f.~e-r~ejpro;ftb.i~ l~tt~:r~ dnt.irtg~onstrutti¢It ~n~ ~tten4 funr:p~9.d o(iiv.~; yeat-s .fulldWtng: 
'Pl'9j~t':O:mpletfu.n:. -E~ulqgy-.$taffmust prQ'Vi~ te~oB~le. ~~a1 ~{};ti~~tQth(3 ;1!pp1i9antm:-th~ , 
de~~~ ]if6t't(j ·(;bin~!S· ~nt~,the.sit~ ' . . , , 

", 

z. necQllti~ob;lrirai1j~~~~p,N6tes23through25 ,on$Xhl1:at~~bsha11beavrulaQkfo.r·.publ~c· 
accElss_ Ari~aee~sSl~ge sh.aIi ~dentify the bic-ycle.trafLas';]J.elngavai1-a:ple for puhlic acCess: . N:6te27 
a.1l.'Exnibit32b: shalt ;be~lliDinateii: Condition 2 a.ft11e-Healing Examit:ler'S: d~c~sioii·sl1all be ' ." . 
~.plebte.nt~ as: fonows; .' 

Pri'Y-.:\cy·and safety concems for the residents ofFairweath~r Basin Addition sl1all be.respected l;>y 
, restricting -visual access and elimjnating ph%,ieal access to the FwnYel£her llasin Adqitloo hem 
!h.e tegi~na1 bh.yde!:pedestriafl trail. 

David Radabaugh, 
Regional Shoreline P/'a,fmer 
Departmel')t of ECology· 
Northwest Regi6na!,Qffice 
3190 - 160th Avenue 'SE
Bellevue, WA 98008-5452 
(425)649-4260 
david. radab<lUgl1@e.C)I.W3.go\l 

Hunts Point 
22000052 
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' J " " I"", • .----------

F-t<riirr S~~ttW~i~ . 
- ________ • __ -_._ ....... .._, _W·_"'~ __ '--"'" 

:Sen~ 'T.ue,stlaYr .r.gb,rYarY;:1~:2.~~1. 5,.bJl:PM' 
j'iJ;~dCiba~gli~.b'&tlJ.d·.(~j~ ., 
.s~p$~~~S.~·Sp.~PJ!jJ~~9m:t,~rmu: ApPtVY~I'L~~r'A~cljeCf 

., Qav~-

''T.f(js,~-m<Qns:·toMiirtr ~6~lPt:o'h:hiS r:}erft'ttt~ ,flank. )'QtI fOr .dd~·~S9. qlJjtklY~, 

S¢O:W 

Sc~tt White f '4~5·345'79,a5 ~. 
CO,NF1UEN'CI 

"PrinCip.al EnvlfQoml!l1tal Planner., Partner 
www.coflfenv.com 

, -
~f'liVrRoNMfNTG1.L'CO~i.t'Ar'l y 

... ~.., •. ,, '~ .............. _ . ..... ,41_ r·'.,·.... ' 

ftbm: Radabaugh, 'OaVid .(ECY) tmaUto:DRAD461@ECY.WA.G0V] 
Sent. Tuesday, February l~t 2D114~56 PM 
70; $cottWhite 
Subject: SR 520 Hunts-Point Permit Approval Letter Attached 

Scott, 

..... -"'- . 

Jam gomg to do this again. The email record dropped the attachmentssMWfhgwhat this'was all about 

The purpose of thiseinaH is to provide you notice of the. Department of Ecology approval of SnoreHne Cooditional Use 
Permit 147 and Shoreline substantial Development Permit 485. Your email receipt -of thlsemail will start the 21 day 
appeal perjod. 

Oavjd "adabaugh 
Regional Shoreline Pl.anner 

Hunts Point 
22000058 

. ". 
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Hunts Point 
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SmartZone Communications .r 
, SmartZone CommuniCations Center 

SR 520 permits 

From: David Radabaugh (EO) <DRAD'l61@ECY.WA.GOV> 

Subject: SR 520 permll5 

To : Mona Green <mhgreen@c:omcastnet> 

::.,;:; .... j -: : .... ~.l~~' __ :1. 
Regional ShorelIne Planner 
Department of Ecology 
Northwest Regia nal Office 
3190 -l60th Avenue SE 
Bellevue, WA 98008-5452 
1425) 649-4260 
david.radabaugh@ecy.wa.gov 

• 
mhgreen@comcast.ne 

± Fontsize: 

Tue Feb 15 2011 5:04:05 PM 

@J2 attachmenl5 

Sco~White_DepartmentofTransporation_Town of Hunts Point Pennit No.l0-04_COnditioned Shoreline 
;?-1 Conditional PennitNo.147_2-1S-11.pdf I..!.I 

2541<8 

: t. scott White_Deparbnent of Transporation_lown of Hunts Point Pennit No_ 10-04_ApprovefC2-:LS-11.pdf 
'-=-' 170 KB 

http://szOI10.ev.maiLcomcast.netizimbralblprin1message?id=304620&xim=1 5/3/2011 
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SmartZone Communications .. 

Smartzone Communications Center 

RE: permit approval notice 

From: Scott White (ConsultDnt) <Wh!te5@con~tant.wsdotwa.gov> 

Subject: RE: pennit approval notice 

To : Mooa Green <mhgreen@comcastnet> 

Will that affect \he timing Ilf the appeal period? 

from: Mona Gi~n [ma;llo:mhgreen©COCDC<lsLnetj 
Sent: WednesdaYJ February 23, 2011 2:49 PM 
To: White, Scott (Consultant) 
Subject: Re: permit approval notice 

Hi Scott, It will be e-mailed and/or mailed to all parties of record tomorrow. 

- Original Message-
From: "Scott White (Consultant)" <Wi1iteS@consultant.wsdotwa.gov> 
To: "Mona Greenh <mhgreen@comcastnel> 
Sent Wednesday, February 23,2011 11:57:46 AM 
Subject: Re: permit approval notice 

Just to clarify, did that happen when the permit first came out? 

Thanks, 

Scott 

On Feb 23, 2011, at 10:56 AM, "Mona Green" <mhgreen(Qlcomcast.net> wrote: 

Scott, 

• -AP -1106,) Page of_ 

mhgreen@comc:ast,ne

±Fontslze: 

Wed Feb 23 2Ql1 2:59;23 PM 

I forwarded Dave's earlier message to the Town Administrator and requested that all parties of record be sent the two 
decisions. 

Mona 

.- Original Message-
From: "Scott White (Consultant)" <Whites(@consultant.wsdot.wa.oov> 
To: ''Mona Green" <mhgreen@comcast.nei:> 
Sent: Wednesday, February 23, 2011 10:27:56 AM 
Subject: Fwd: permit approval notice 

MOlla-

Just \0 verify, did Hunts Point publish a noti:e? 

Thanks, 

Scott 

Begin forwarded message: 

From: "Radabaugh. David (ECy)" <DRAD461(@ECY.WA.GOV> 
Date: February 23, 2011 8:30:13 AM PST 
To: "White, Scott (Consultant)" <WhiteS(Qlconsul!:?nt.wsdot.wa.gov> 
Cc: "Mona Green" <mhgreen<Olcomcast.net> 
Subject: RE: pennit approval notice 

SCott, 

http;llszOl1 O.ev .mail.comcast.netizimbra/h/prinimessage?id=308960&xim= 1 5/3/2011 



) 

Smartzone COmmunications. • 
Ecology notifies the applicant and the local government of a substantial development permit mlng or a 
shoreline conditional use pennit decision. Check out WAt 173-27-200(3), whIch states: 

local government shall provide timely notification of the department's final dedsion to those 
interested persons having requested notification trom local govemment pursuant /:rJ WAC 173-
21-130. 

Ecology relies on !he local government to notify parties of record. 

DavId Radabaugh 
Regional Shoreline Planner 
DepanrnentofEcoJogy 
Northwest Regional Office 
3190 - 160th Avenue SE 
Bellevue, WA 98008-5452 
(4'25) 649-4260 • 

From: White, Srntt (Consultant) [mallto:WhlteS@consultantwsdotwa.gov] 
Sent: Tuesday, February 22, 2011 9:32 AM 
To: Radabaugh, David (EeY) 
Subject: permit approval notice 

Dave-

Good mornIng! I hope you had a restful holiday weekend._ 

Question: Old Ecology post their conditional use approvals to notify the public of the 21 appeal period on 
your websIte? 

Thanks! 

Scott 

Scott White 
Regulatory Compliance Manager 
SR 520 Bridge Replacement and HOV Program 
Washington State Department of Transportation 
206-770-3632 direct 1206-n0-3500 maIn 1425-345-7685 cell 
600 Stewart Street, Suite 520 I Seattle, WA 9B101 

VISit us at our web site: htto:llwww.wsdot.wa.ooll/projects/sr-520bridgel 

http://szOI10.ev.mail.comcast.oetlzimbralhlprintmessage?id=308960&xim= 1 5/312011 
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Sue Israel 

pm: 
. "':ent: 

• 
Sue Israel [suei@huntspoint-wa.gov] 
Thursday, February 24 .. 2011 10:44 AM 

• AP -109 

To: 'ryJlKE KENYON'; 'Cade, Deborah (ATG)'; 'Whites@consullanlwsdolwa.gov'; 'BabuC8, 
Daniel'; 'arichardson@enviroissues.com'; 'ALaing@schwabe.com'; '. 
'KWalter@mucldeshootnsn.us'; 'Ken Fisher'; 'Stella Robertson'; 'Dunphy, Dennis'; 
'Tedf,@integrity.com'; 'Fred McConkey'; 'Jack McCullough'; 'Halsted, Jesse (Consultant),; 
'Peter Powell'; 'Jill Heijer'; 'gillyspencernzus@gmail.com'; 'gslotnik@comcaslnet'; 
'jesse@mhseattle.com' 

Subject: FW: permit approval'notice 
Attachments: Scott .white_Department of Transporatio"_ Town of Hunts Point Permit No.1 0-04_Approved_ 

2-15-11.pdf; Scott White_Department of Transporation_ Town of Hunts Point Permit No.1 0-04 
_Conditioned Shoreline Conditional Permit No. 147 _2-15-11.pdf 

From: Jack McKenzie [mailto:iackm@huntspoint-wa.gov] 
Sent: Wednesday, February 23,2011 9:46 AM '.' 
To: Sue Israel 
Subject: PN: permit approval notice 

For distribution to parties of record (arid other interested people). 

From: Mona Green [mailto:mhgreen@comcast.netl 
Sent: Wednesday, February 231 2011 9:06 AM 
To: Jack McKenzie 

"" 1bject: Fwd: permit approval notice 

~ack, 

-----"----- -

The Ecology permit decisions will need to be mailed to the parties of record. Please see Dave Radabaugh's instructions 
below. I've attached the two decisions. 

Mona 

- Forwarded Message - ' " 
From: "David Radabaugh (ECY)" <DRAD461@ECY,WA.GOV> 
To: "Scott White (Consultant)" <WhiteS@consultant.wsdotwa.gov> 
Cc: "Mona Green" <mhgreen@comcast.net> 
Sent: Wednesday, February 23, 20118:30:13 AM 
Subject RE: permit approval notice 

Scott, 

Ecology notifies the applicant and the local government of a substantial development permit filing or a shoreline 
conditional use permit decision. Checl< out WAC 173-27-20D(3}, which states: 

Local government shall provide timely notification of the departmenrs final decision to those interested persons 
haVing requested notification from local government pursuant to WAC 173-27-130. 

Ecology relies on the loca I government to notify parties of record. 

1 



David Radabaugh 
Regional Shoreline Planner 

.. -"'~partment of Ecology 

irthwest Regional Office 
3190 -160th AvenUe SE 
Bellevue, WA 98008-5452 
(425) 649-4260 
david.radabaugh@ecy.w8.gov 

• 

From: White, Scott (Consultant) [mailto:WhiteS@consultant.wsdot.wa.gov] 
Sent: Tuesday, February 22, 2011 9:32 AM 
To: Radabaugh, David (ECY) 
Subject: permit approval notice 

Good morning! [hope you had a restful holiday weekend ••• 

• AP -110 

Question: How does Ecology post their conditional use approvals to notify the public ofthe 21 appeal period? Do you 
simply put it on your website, or do you post in a newspaper as well? 

Thanks! 

Scott 

"'~ott White 
Julatory Compliance Manager 

,=,R 520 Bridge Replacement and HOV Program 
Washington State Department of Transportation 
206-770-3632 direct 1206-770-3500 main 1425-345-7685 cell 
600 Stewart Street, Suite 520 I Seattle, WA 98101 

Visit us at ourweb site: hllp:llwww.wsdot.wa.gov/projects/sr520bridge/ 

2 
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Smartzone Communications Center 

RE: Shoreline permit appeals period 

From: Scott White (Consultant) <Whil:E5@CCnsultant.wsdot.wa.gov> 

Subject: RE: Shoreline permit appeals period 

• 

To: Mona Green <mh9reen@oom~net>, David Radabaugh <DRAD461@ECV.WAGOV> 

Mona and Dave-

~elldr 1 

mhgreen@comcastne 

± Font size: -' 

Wed Mar 9 20111:50:'16 PM 

Dave, how do want to handle the Fact that WSDOT maintains the appeal period Is over, per our communication with Ecology? 

scott 

- From: Mona Green [mailto:mhgreen@comcastnet] 
Sent: Wednesday, Mardl 09, 20111:44 PM 
To: White, Smtt (Consultant) 
Cc: David Radabaugh 
Subject: Re: Shoreline pennlt appeals period 

HI Scott. 
Actually, the official end of the appeal period will be March 21. Ecology followed up with a certified, retum receipt leiter to the Town that 
arrived on 2128. The Town was not aware that it was required to send out the Ecology notice to an parties, but once infonned of th'is, the 
Town contacted all parties of recoJd with the Ecology decision. So March 21 it is. I am not aware of any comments, either verbal or 
written, regarding an appeal. 

Mona 

Mona Green 
Hunts Point Town Planner 
435.090.2197 

- Original Message-
From: "Scott White (Consultant)" <WhiteS@consultanlwsdolwa.gov> 
To: "Mona Green" <mhgreen@comcast.net> 
Sent Wednesday, March 9, 20111:3B:34 PM 
Subject: Shoreline permit appeals period 

Mona-

The shoreline permit appeals period expired yesterday. Did we receive any comments or appeals? 

Thanks, and I hope all Is weill 

Scott 

Scott White 
Regulatory Compliance Manager 
SR 520 Bridge Replacement and HOV Program 
Washington Slate Department ofTransportatlon 
206-770-3632 direct, 206-770-3500 main 1425-345-7685 celt 
600 Stewart Street, SuUe 520 I Seatue, WA 98101 

Visit us .at our web site: htto:Ilwv.w.wsdot.wa.gov/projed5/sr520brfdge/ 

--.-----.. ---~--- .. ---------

http://szOI10.ev.mail.comcast.netizimbralbJprintmessage?id=316184&xim=1 5/3/201 I 
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BEFORE THE SHORELINE HEARINGS BOARD 

FOi{ "ElL :.>T;,,-'[E OF VI A:';llli~G rON 

AP -114 

9 PETER POWELL, individually, and 
PATRICKA.T. JONES, individually, 

10 
and 

11 
FAIRWEATHER BASIN BOAT CLUB, 

12 INC., a Washington corporation, 
. SlIB NOS. 11-008 & 11-008 

ECOLOGY'S RESPONSES TO 
PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S INITIAL DISCOVERY 
REQUESTS TO WSDOT, DOE AND 
TOWN OF HUNTS POINT 

13 Petitioners, 

14 v. 

15 WASHINGTON STATE DEPARTMENT 
OF TRANSPORTATION, WASHINGTON 

16 STATE DEPARTMENT OF ECOLOGY and 
TOWN OF HUNTS POINT, 

17 

18 

19 

Res ondents. ' 

Per the telep~onic prehearing conference of April 4, 2011, and consistent with WAC 

461 .. 08-410(11), Petitioner Fairweather Basin Boat Club, Inc. hereby submits the following 
20 

21 

22 

23 

24 

25 

26 

limited discovery requests: 

TO: 

TO: 

AND TO: 

Respondent, WASHINGTON STATE DEPARTMENT OF 
TRANSPORTATION, and Deborah 1. Cade, WSBA # 18329; 

Respondent, WASHINGTON STATE DEPARTMENT OF ECOLOGY, and 
Laura 1. Watson, WSBA # 28452; 

Respondent, TOWN OF HUNTS POINT, and Margaret King, WSBA ' 
#34866. 

RESPONSES TO PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S FIRST DISCOVERY REQUESTS - 1 

SCHWABe. Wlll.IAMSON & WYATr. P.C. 
Attorneys at Law 
U,S. Bank Centre 

1420 5th Avenue, Suite 3400 
Seallle, WA 98101-4010 

Telephone 206.622.1711 Fax 206.292.0460 

PDXfl2293 7/1789841 AALI7320700.1 
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RESPONSE: No responsive documents. . 

INTERROGATORY NO.7: Please identify the date and manner upon which you 

first transmitted written notice of the Wasbingb;m State Department of Ecology February 15, 

2011 Conditioned Shoreline Conditional Use Pennit 147 t6 any person: 

a) The name, address and phone number of the specific person(s) who 
received such notice; 

b) The form of the notice (e.g., U.S. Mail, email, facsimile, etc.); and ' 

c) Any conflrmation you received that the person(s) to whom you 
transmitted such notice received such notice. 

AL"'iSWER: Ecology transmitted the decision by U.S. Mail and email on February 15, 2011 

to: 

a) 

b) 

c) 

Scott White, 146 N. Canal Street, Suite 1 n, 
Seattle, W A 98103~ 206-397-3741. 

U.S. Mail and email. 

Email confirmation and return receipt confIrmation. 

Mona Greene was copied by U.S. mail: ~ 

REOUEST FOR PRODUCTION NO.6: Please produce a copy of any and all 

documents iliat mention, concern, relate to or support your answer t6 the preceding 

Interrogatory. 

RESPONSE: All responsive documents are being provided in electronic format. 

INTERROGATORY NO.8: Please identify the date and manner upon which you 

first transmitted written notice of the Washington State Department of Ecology February 15, 

2011 Shoreline Substantial Development Permit 485 to any person: 

a) The name, address and phone number of the specific person(s) who 
received such notice; 

RESPONSES TO PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S FIRST DISCOVERY REQUESTS -16 

PDXl122937/1789841 AAL17320700.1 

SCHWABE, W1Ll.fAMSON & WYATT. P,C. 
"'tt<mleYs at Law 
U.S. Bank Centre 

1420 Sth Avenue. Suite 3400 
Seattle, WA 98101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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b) The form of the notice (e.g., U.S. Mail, email, facsimile, etc.); and 

c) Any confirmation you received that the person(s) to whom you 
transmitted such notice received such notice. 

ANSWER: Ecology objects to this interrogatory because it erroneously assumes tha 

Ecology issued or approved the substantial development pennit. In fact, Ecology does no 

have an approval role for substantial development permits. Instead, Ecology provides 

written notice to the applicant that it has received the local government's decision on the 

substantial development permit. 

Subject to and without waiving. its objection, Ecology responds that ·· it transmitted 

notice by U.S. Mail arid email on Februaiy 15',2011 to: 

a) Scott White, 146 N. Canal Street, Suite 11, 
Seattle, WA 98103,206-397-3741. 

b) U.S. Mail and email. 

c) Email confirmation and return receipt confmnation. 

Mona Greene, 3000 Hunts Point Road, Hunts Point WA 98004, 425-890-2197, was 

copied by U.S. MaiL 

REQUEST FOR PRODUCTION NO.7: Please produce a copy of any and all 

documents that mention, concern, relate to or support your answer to the preceding 

Interrogatory . 

RESPONSE: All responsive documents are being provided in electronic fonnat. 

INTERROGATORY NO. 9: Pleas~ identify the date and manner upon which you 

first transmitted written notice of the Town of Hunts Point February 2, 2011 Shoreline 

Substantial Development Conditional Use Permit No.1 0-04 to any Petitioner: 

RESPONSES TO PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S FIRST DISCOVERY REQUESTS -17 

PDXll22937 11789841 AAU7320700.1 

SCHWABE, WILLIAMSON & WYATT, P.C. 
Altomays -at Law 
U.S. Bank Cenlre 

1420 5th Avenue, Suite 3400 
Seattle, WA 96101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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a) The name, address and phone number of the specific person(s) who 
received such notice; 

b) The form of the notice (e.g., U.S. Mail, email, facsimile, etc.); and 

c) Any confirmation you received that the person( s) to whom you 
transmitted such notice received such notice. 

ANSWER: Ecology provides no response based on its understanding that Ecology 

need not respond to this interrogatory (per April 4, 2011, and April 5, 201 I, e-mail exchange 

between Ecology's counsel and counsel for the Fairweather Basin Boat Club). 

REQUEST FOR PRODUCTION NO.8: Please produce a copy of any and all 

documents that mention, concern, relate to or support your answer to the preceding 

Interrogatory. 

RESPONSE: No responsive documents. 

INTERROGATORY NO. 10: Please identify the date and manner upon which you 

first transmitted written notice of the Washington State Department of Ecology February 15, 

2011 Conditioned Shoreline Conditional Use Permit 147 to any Petitioner: 

a) The name, address and phone number of the specific person(s) who 
received such notice; 

b) The fonn of the notice (e.g., U.S. Mail, email, facsimile, etc.); and 

c) Any confirmation you received that the person(s) to whom you 
transmitted such notice received such notice. 

ANSWER: E-cology did'nottransmit the letter to-any petitioner. 

REQUEST FOR PRODUCTION NO.9: Please produce a copy of any and all 

documents that mention, concern, relate to or support your answer to the preceding 

Interrogatory. 

RESPONSES TO PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S FIRST DISCOVERY REQUESTS - 18 

PDXl1229371178984/AAU7320700.1 

SCHWABE. WILLIAMSON & WYATT. P.C. 
Altomeys at Law 
U.S. Bank Centre 

1420 5th Avenue. Suite 3400 
Seattle. WA 96101-4010 

Telephone 206.622.1711 Fax 206.292.0460 
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CERTIFICATION OF CO:MPLIANCE WITH CR 26(g) 

I certify that I have read the responses to the foregoing interrogatories and requests 

for production and to the best of my knowledge believe that those responses comply with the 

requirements of CR 26(g). 

EXECUTEDthis __ day of ______ , 2011 at 

________ ---:, Washington. 

ATTORNEY GENERAL OF WASHINGTON. 

Deborah L. Cade, WSBA # 18329 
Attorneys for Respondent WSDOT 

EXECUTED this a day of April, 2011 at Ol~pia, Washington. 

L~ura J. W~on, WSBA # 28452 
Attorneys for Respondent WDOE 

EXECUTED this __ day of ______ , 2011 at 

_________ , Washington. 
\. 

KENYON DISEND, PLLC. 

Margaret J. King, WSBA #34866. 
Attorneysfor Respondent Town of Hunts Point 

RESPONSES TO PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S FIRST DISCOVERY REQUESTS - 24 

SCHWABE, W1LJ.lAMSON & WYATT. P.e .. 
AUomeys at Law 
U.S. Bank Centre 

1420 5th Avenue, Suite 3400 
Seattle, WA 98101-4010 

Telephone 205.622.1711 Fax 206.292.0460 

PDXl122937/178984fAAU7320700. 1 
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VERIFICATION 

STATE OF WASmNGTON ) 
) S8. 

COUNTY OF Y--l ~Cs:- ) 

....::G==-~_~_F_f_---.:...\ _A_\..,.;_~_e_~_' __ -...:>, having been first duly sworn upon oath, deposes 

and says: That he/she is a representative of the Defendant, that he/she has l'ead the wit . 

and forego~ng answers and response.s to Petitioner FairW'eather Basin Boat Club Inc.'s Fir 

Discovel'Y Request, that he/she knows the contents thereo~ and that he/she believes the same 

9 to be true. 

10 

11 

12 

13 

.14 

15 

"16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DATED this lL-t1Vd f . ayo 

Respondent, S No (2.t;;:L.-\NV!::. 

[Signature] 

[Print Name] 
S I:'"Ci\O,u MlwflO' 

[Title} 

SUBSCRIBED AND SWORN to before me this ,'" day of ,q p,r/ ( ,2011. 

S! }" !.:'i.a, \b--bA ,"-• .1..... LA, )~0t9.A.... 
[Signatute ] 

CS \..LSO-nv\L \.1....\ I ! )', t(\:.\<"(" 
{Print Nam~l 

NOTARY PUBLIC in and for the State ofWashlngtori 

Residing at ~~ ":; ( 0, , WA. 

My commission expires De.rp,Yl&kexc: \4 ,20 l2-. 

RESPONSES TO PETITIONER FAIRWEATHER BASIN 
BOAT CLUB'S FJRST DISCOVERY REQUE~TS - 25 

SCHWABE, Wlll1.AMSON & WYATT. P.C. 
Allomeysat law 
O.s. B&hk Cenfr9 

t 420 S\h Aveme. SUlla 3400 
SeeWIt;WA 9&1G1-'10tO 

Telephone 2C6.622.1711 Fax 206.292.0460 

PDXi122937/178984IAAlJ7320700.1 
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Ecology h091e > About Us > Contact Us > Directory> Northwest Regional Office 

Directory - Northwest Regional Office 
(Island, King, Kitsap, San Juan, 
Skagit, Snohomish, and Whatcom 
counties) 

Report a spill: 1-425-649-7000 

3190 - 160th Ave" SE 
Bellevue, WA 98008-5452 

Information and receptionist: 
425-649-7000 

FAX number: 
425-649-7098 

Office hours: . 
8 AM - 5 PM 

Persons with h.earing loss can call 711 for Washington Relay Service" 
Persons with a speech disability can call 877-833-6341. 

(local map and drivin"g instructions) 

...... 

Northwest Regional Office 

Director . 

Communications Manager 

Public Records / Public Disclosure Coordinator 

Regional Business Administrator 

AP -121 

Jeannie Summerhays 

Larry Altose 

Sally Perkins 

Susanne Winter 

425-
649-
7010 

425-
649-
7009 

425-
649-
7190 

425-
649-
7011 



, Ai~ Quality e· 
. Hazardous Waste & Toxies Reduction 

Shorejands & Environmental Assistance 

Solid Waste & Financial Assistance 

Spills 

Toxies Cleanup 

Water Resources 

Water Quality 

Bellingham Field Office 

Manager 

Communications Manager 

Spills 

1440 - 10th Street, Suite 102 
Bellingham, WA 98225 
(local map and driving instructions) 

FAX: 360-715-5225 

'- . AP -122 

Julie Sellick 

Geoff Tallent 

Peter Christiansen 

Howard Zorzi 

Bob Warren 

Jacque Klug 

Kevin Fitzpatrick 

Richard Grout 

Katie Skipper 

Receptionist 

425-
\..649-

7082 

425-
649-
7053 
425- . 
649-
7096 

425-
649-
7076 

425-
649-
7130 

425-
~/·9-

10..:i-} 

425-
649-
7270 

425-
649-
7033 

360-
715-
5200 

360-
715-
.5205 

360-
715-
5200 

Note: For a listing of all staff at any of the above locations, go to the Ecology Directory and Search using the 
City as the search criterion. 

Copyright © Washington State Department of Ecology. See http://www.ecy.wa.govjcopyright.html. 



Ecology home> About Us > Contact Us > Directory> Headquarters Office 

Directory - Headquarters Office 
(All counties) , 

Mailing address: 
PO Box 47600 
Olympia, WA 98504-7600 

Physical address: 
300 Desmond Drive SE 
Lacey, WA 98503 

Information and receptionist: 
360-407 -6000 

FAX number: 
360-407-6989 

Office hours: 
8 AM - 5 PM 

Persons with hearing loss can call 711 for Washington Relay Service .. 
Persons with a speech disability can call 877-833-6341. 

(Local map and driving instructions) 

. Ecology Headquarters 

Ecology Director 

Deputy Director 

Special Assistant - Climate Change 

Ted Sturdevant 

Polly Zehm 

Janice Adair 

AP -123 

360-
407-
7001 

360-
407-
7011 

360-
407-
0291 



Special Assistant - Puget sou, 

Special Assistant - Water Resources 

Senior Advisor - Tribal & Environmental Affairs 
/ ' , 

Director of Office of Columbia Riyer 

Director of Governmental Relations 

Director of Communication and Education 

Director of Human Resources 

Chief Financial Officer 
I Budget Info I 

Director of Administrative Services 

Environmental Programs 

Air Quality Program Manager 
I Program I Contacts (Email link) I 

Environmental Assessment Program Manager 
I Program I Contacts I 

Laboratory (local map and driving instructions) 
7411 Beach Drive East, Port Orchard, WA 98366-8204 

Laboratory Accreditation Unit 
P.O. Box 488, 2350 Colchester Drive, Manchester, WA 98353-0488 

Hazardous Waste & Toxies Reduction Program Manager 
I Program I Contacts I 

Nuclear Waste Program Manager 
I Program I Contacts I 

Also see Richland Field Office 

Shorelands & Environmental Assistance Program Manager 
I Program I Contacts I 

Padilla Bay National Estuarine'Research Reserve 
Breazeale-PadiJfa Bay Interpretive Center 
1043 Bay View-Edison Road, Mt. Vernon WA 98273 

,h Bald~ 

Evan Sheffels 

Tom Laurie 

Derek Sandison 

Karen Terwjlleger 

Dave Workman 

Chris Parsons 

Patricia McLain 

Carol Fleskes ' 

Stu Clark 

Rob Duff 

K Seiler 

Jane Hedges 

Gordon White 

AP -124 360-
407-
6829 

360-
407-
7015 

360-
407-
7017 

509-
457-
7.120 

360-
407-
7003 

360-
-"r:;7-

360-
407-
6218 

360-
407-
7005 

360-
407-
7012 

360-
407-
6880 

360-
407-
6699 

360-
871-
8800 

360-
895-
6145 

360-
407-
6702 

509-
372-
7905 

360-
407-
6977 

360-
428-
1558 



Spills Program Manager 
I Program I Report a Spill I • 

Toxics Cleanup Program Manager 
I Program I Contacts I 

Waste 2 Resources Program Manager 
I Program I Contacts I 

Water Quality Program Manager 
I Program I Contacts I 

Water Resources Program Manager 
I Program I Contacts! 

,e Jensen 

Jim Pendowski 

Laurie Davies 

Kelly Susewind 

Ken Slattery 

AP - 125 360-
407-
7450 

360-
407-
7177 

360-
407-
6103 

360-
407-
6405 

360-
407-
6602 
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Contact Us 

We are committed to improving communication with the public. We respond to inquires from the public bye-mail, 
as well as by telephone and postal mail. In this age of convenience, it is even more important that the information 
and resources we provide are useful. 

Answers to your questions 
Find answers to frequently asked questions. Check out our Traffic Team page for answers to traffic questions in 
your area. 

WSDOT programs and services 
Find a listing of contacts and Web sites for the most commonly requested programs and services. 

WSDOT offices 
Find addresses and phone numbers for our offices • 

..... " ... , .. -:~ .. . :... -, ": 

Find the phone number or e-mail address for a WSDOT employee. 

Feedback to us 

• General questions, comments, compliments or complaints 
• Web site questions or comments 
• Washington State Ferries questions 

1-888-808-7977 or 206-464-6400 
• Good To Go! questions 

1-866-936-8246 
• WSDOT Headquarters Receptionist 

360-705-7000 
Staffed 8 a.m.-S p.m., Monday-Friday except state holidays 

• WSDOT Headquarters Customer Service· 
hqcustomerservice@wsdot.wa.gov 
360-705-7438 

• WSDOT Headquarters Mailing Address 
Washington State Department of Transportation 
310 Maple Park Avenue SE 
P.O. Box 47300 
Olympia, WA 98504-7300 

Persons who are hard of hearing may call Washington State Telecommunications Relay Service (TTY) at 711. 

I!I Back to top 

Copyright WSDOT © 2011 
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iIltr, -:-~-:-n-' -H-a-t~-I:-~-:-:-:-:-:-fa_:_p-2e-Or-1~-t-iO-n-:-----------.;--
3000 Hunts Point Rd. 
Hunts pt, WA 98004 

. (425) 455-1834 

Town Council 

Boards and ' 
Commissions 

,,:,~.,......,.- ,'t"" ,.... ")""r~-
_-'_" i._~_' ":'-_' '_~ :1-

Building Dept 
Zoning Map 

Laws & 
Regulations 

Municipal Code 

History 

General Info 
Newsletters 
What's New 
New Town Hall 
Clean Up Day 
84th Ave Lid 
Zip Code 

Lookup 
FAQs 

Emergency 
Preparedness 

Block Watch 
General Info 
Medina PD Info 

Proposed Tree 
Ordinance 

Wetherill Nature 
Preserve 

Home 

Contact Us 

Monday - Thursday Sam -noon, lpm -5pm 

Friday Closed 

Contact Information: 

Telephone 425-455-1834 

Postal Address 3000 Hunts Point Road 
Hunt~ ?~¥nt7 'N.!\ OO~OO~-1 ~.:'!1. 

FAX 425-454-4586 

E-Mail Town' Hall 

Town Hall Staff: 

Town Administrator Jack McKenzie 

Deputy Clerks Sue Israel 
Sue Ann Spens 
Linda Longmire 

Police Chief Jeff Chen 
425-454-1332 

Building Officiall Steve Wilcox 

/' 

, Building Inspector (contact through T-own Hall) 

Town Planner Mona Green 
(contact through Town Hall) 

Town Engineer Joe Willis 
(contact through Town Hall) 

Town Arborist Scott Baker 
(contact through Town Hall) 

Town Attorney Mike Kenyon 



• 
2.45.010 

Chapter 2.40 

BOARD OF ADJUSTMENT 

(Repealed by Ord. 407) 

(Revised 8/08) 2-14 
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Chapter 2.45 

OFFICE HOURS 

Sections: 
2.45.010 Town Hall office hours. 

2.45.010 Town Hall office hours. 
Town Hall shall remain open for the trans

action of busin,ess Monday through Thursday. 
from 8:00 a.m. to 12:00 p.m., and from 1:00 
p.m. to 5:00 p.m.· Town Hall shall be closed 
J-i'~~Yl 's ',Wf"1 ~lY ,," 11 :-,. -.;1~1j. ~Ol L' .. ;";",;:; 1. 
2.003; Ord. 443 § 1, 2(;05; Ord . .+20 ~ 1, 2Ci03; 
Ord. 389 § 1, 2001] 
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Rob McKenna 

ATTORNEY GENERAL OF WASHINGTON 
Ecology Division 

2425 Bristol C;ourt SW 2nd Floor • Olympia WA 98502 
PO ·Box 40117 • Olympia WA 98504-0117 • (360) 586-6770 

Deborah L. Cade . Marianne.K. Jones 
Jones Law Group, PLLC 
11819 NE 34th Street 
BelIevll~, .... ::," \. 9~C05 

Transportation & Public Construction Division 
P.O. Box 40113 

Dennis J. Dunphy 
Aaron M. Laing 
Schwabe, . Williamson & Wyatt 
1420 5th Avenue, Suite 3400 
Seattle, WA 98101 

0!:/r.ai1':'!~) '~.f/\ 9350 ';- -Jl ~'3 

Margaret King 
Michael Kenyon . 
Kenyon Dis~nd, PLLC 
11 Front Street 
Issaquah, WA 98027-3820 

RE: Powell, et af. v. TowJt of HII~ts Point, ef al. 
SBB Nos. 11-007 & 11-008 

Dear Counsel: 

This confums the' agreement by the partie~ that doc~ents filed in the above-referenced m~tter will 
be served on the parties by electronic mail. 

For purposes of official service on Ecology and Transportation, please serve all documents at the 
following office email addresses: 

ECYOLYEF@ATG.WA.GOV 
TPCEF@ATG.WA.GOV . 

Please also s~rve the following email addresses: 

Laura. Watson@atg.wagov 
DeborahC@atg.wa.gov . 

The e-mail addresses I have for each of you are: 

margaretk@kenyondisend.com 
alaing@schwabe.com 
mlaw@joneslawgroup.com 

} 

TanyaR@atg.wa.gov 
Jennah W@atg.wa.gov 

mike@kenyondisend.com 
ddunphy@schwabe.com 

Please let me know immediately if you have a different understanding of the agreements described 
in this letter or if the email address listed for you is incorrect. , . 

S~~erely, ' / 1JJok:-" 
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Pollution Control Hearings Board 
Shorelines Hearings Boar'd 

• • 
STATE OF WASHINGTON 

ENVIRONMENTAL HEARINGS OFFICE 
Mailing Address: PO Box 40903, Olympia~ WA 98504-0903 

Physical Address: 1111 Israel Rd. Sw, Tumwater, WA 98501 

March 17,2011 

AP -133 

Telephone.: (360) 664-9160 
FAX: (,360) 586-2253 

Email: ehogeho.wa.gov 
Websire:www.eho.wa.gov 

Marianne Jones 
Jones Law Group PLLC 
11819 NE 34th St 
BellevueVVA 98005 

Dennis Dunphy/Aaron Laihg . 
Schwabe, Williamson & Wyatt 
1420 Sth Ave Ste 3400 

Mary Sue Wilson 
Sr. Asst. Attorney General 
Ecology 
PO Box 40117 
Olympia WA 98504-0117 

Margaret King 
Kenyon Disend PLLC 
11 Front 8t S 
Issaquah WA· 98027-3820 

Re: SHB Nos. 11-007 and 11-008\ 

Seattle VVA 98119 

Daniel Babuca 
WSDOT 
600 Stewart 8t Ste 520 
Seattle WA 98101 

RECEIVED 

MAR 21.2011 
SCHWABE, WILLlAMSON & \WATr 

PETER POWELL; PATRICK A.T. JONES; FAIRWEATHER BASIN BOAT 
CLUB, INC. v. TOWN OF HUNTS POINT; WSDOT; EOCLOGY 

Dear Parties: 

This letter explains the initial process for the appeals filed with. the Shorelines Hearings 
Board on March 14, 2011. 

Pre·Hearing Conference April 4,'2011, at 9~30 a.m. (lfthis date or time poses a problem. 
please confer with the other parties and contact Ms. Debbie Joblonski of our offiCe to reschedule). The 
presiding officer will conduct the Pre-Hearing Conference to discuss the legal issues and 
establish the schedule for the appeal. By March 31 you must file an original and oile (1) copy 
of yoUr proposed legal issues and preliminary lists of witnesses and exhibits with the Board. 
You must also serve these lists on the other parties in the case. You may file lheselists by fax, 
butthey must be.mailed on the same day. 

To participate in the pre-hearing conference you will need to call the following telephone 
number and enter the pin code: 

Telephone Number 1·800-704·9804 
Pin Code 24917864# 

...... 



• 
SHB Nos. 10-007 & 10-008 
March 17,2011 
Page 2 
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After the Pre-Hearing Conference, the presiding officer will issue a Pre-Hearing Order 
that will govern the remainder of the appeal. 

Hearing Dates 'July 20-22, 2011 

The hearing is a formal, trial-like proceeding at which parties present their case through 
opening statements and closing arguments, questioning of witnesses, introduction of exhibits, 
and the offer of other relevant evidence. 

Hearing Location 

The location for the hearing has been tentatively setfor-9:00·· a.m. in the Board's hearing 
room in Tumwater, Washington. Another location can be discussed at the pre-hearing 
conference with consideration given to finding a central, easily accessible location for all parties. 

Settlement 

The Board encourages the parties to explore informal resolution of this appeal. The 
parties should contact each other early in the appeal process to discuss settlement and inform the 
Board in writing of the status of settlement possibilitieS by June 20; 2011. 

Mediation 

The Environmental Hearings Office provides free mediation services by a trained 
mediator to assist parties with their settlement efforts. Material describing Board-sponsored 
mediation is enclosed for your review. Jfyou are interested in pursuing mediation, please 
contact the Environmental Hearings Office at 360-664-9160. 

Procedural Assistance 

The Environmental Hearings Office also offers free procedural assistance to parties to 
help them understand the requirements of the appeal process. If you would like procedural 
assistance, please call 360-664-9160 and your request will be directed to the appropriate person. 

Interpreters and Reasonable Accommodations 

If a party or a necessary witness requires an interpreter, 'or qualifies for reasonable 
accommodation as an individual with disabilities, that person must notify the presiding officer at 
least three weeks before the hearing or any other part of the proceedings for which they seek 
assistance. 
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Further Information on the Appeal Process 

Enclosed is an informational brochure about the Shorelines Hearings Board. This 
information can also be found on our website at http://www.eho.wa.gov: Also on our website 
are The Environmental Hearings Office Handbook, Sample Forms, and prior Board decisions 
(under EHO Decisions). The Board's procedural rules are in the W~hington Administrative 
Code. 

If you have questions about any of the above, please call the Environmental Hearings 
Office staff at 360-664-9160. 

KMB/dj/Sll~007 & 11-008 
Ene. 
Cc: Don Bales, Ecology 

Town of Hunts Point 

Sincerely, 

KaN) fYI. /jruwl't ~ 
KayM.Brown 
Administrative Appeals Judge, Presiding 

CERTIFICATION 
On this day, I forwarded a,true and accurate copy of 

the documents to which this certificate is affIXed via 
United S~S Postal Service postage prepaid or via delivery through 
State Consolidated Mail Services to lIle attorneys of J1lcord herein. 

r certifY under penalty of peIjmy under fie laws ofthc 
, state of Washington that the foregoing is true and correct. 
DATEDm~ 17( "71:>'1 ,atTumwater, WA. 

fi= <=> SO;; :;??~ 



Board Members 
Andrea McNamara Doyle, Chair 
William H. Lynch, Member 
Kathleen D. Mix, Member 

• 

"Your Right To Be Heard" 

Simon Kihia, Designee, Commissioner of Public Lands 
Tim Farrell, Representative, Washington Association of Counties 
Mary Alice Burleigh, Representative, Associatiqn of Washington Cities 

Hearings Coordinator 
Debbie Joblonski 

Administrative Assistant 
Robyn Bryant 
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Administrative Appeals Judges 
Phyllis K. Macleod 

. Kay Brown 

Secretary 
Janet Buechler 

This is your infonnal guide to your rights and responsibilities in an appeal. It is not exclusive and does not have force and effect of state law or 
regulation. More detailed infonnation is contained in the Was~ington AdminiStrative Code WAC 461-08 and the Shorelines Management Act, 
RCW 90.58. which can be accessed through the Environmental Hearings Office website: http://j'IIww.eho.wa.gov. For ~ore detailed infonnation, 
please open up on the web page the Environmental Hearings Office Handbook and the Sample Forms. ALTERNATE FORMAT AVAILABLE 
UPON REQUEST. 

The Shoreline Management Act, (SMA) 
Chapter 90.58 RCW, which was adopted 
by a vote of the people, provides for the 
management of development along the 
state's shorelines. Local government 
administers and issues shoreline substantial 
development, conditional use, and variance 
pennits. ApproV\lls by local government of 
shoreline conditional use and variance 
pennits must be r~viewed by the State 
Department of Ecology (Ecology), which 
then issues the final decision. Local 
government and/or Ecology can also issue 
fines, which may include regulatory orders 
under the Shoreline Act. ' 

The Shorelines Hearings Board (Board) 
hears appeals (which are called petitions 
for review) from these pennit decisions. 
and from those shoreline penalty ,orders 
jointly' issued by local government and 
Ecology, or issued by Ecology alone. 

The Board's sole function is to give you, 
and all other litigants in a disputed matter, 
an opportunity for a full and complete 
hearing, as promptly as possible, followed 
by a fair and impartial written decision 
based on the facts and the law. 

The Shoreline Management Act created 
thi~ independent, quasi-judicial Board to 
give you an opportunity to appeal a 
shoreline pennit or penalty. The Board is 
an independent agency, not affiliated with 
any other state government, regulatory 
agency, or local unit ofgovemment. 

Three of the Shorelines Hearings Board 
members are full time employees, 
appointed by the governor and confinned 
by the senate. At least one member is an 
attorney. The full~time members also serve 
as ·the Pollution Control Hearings Board. 
The three other members of the Shorelines 
Hearings Board. who serve part time are: 
(1) the State Land Commissioner or 
designee, (2) a representative from the 
Washington State Association of CoUnties, 
and (3) a representative from the 
Association of Washington Cities. 

In petitions for review involving a single 
family residence or certain structures 
serving a single family residence, or in 
other cases designated by the Chair of the 
Board, the case may be heard by a panel of 
three board members, at least one and not 
more than two of whom shall be members 
of the Pollution Control Hearings Board. 

c 

An attorney may represent you, but the law . 
does not require one. Consider this very" 
carefully before deciding to represent 
yourself. The appeal process can be 
complicated and significant rights may be 
at stake. The bearings are conducted more 
like court trials, instead of city council 
meetings. 

The deadline for filing your petition for 
review with the board varies according to 
the type of pennit or government action 
you are appealing. 

. SHORELINES PERMITS: If you are 
appealing the grant,. denial, or rescission of 
a shorelines pennit of any ~pe. your 
petition must be filed within 21 days of the 
"date of receipt" as defined in RCW 
43.2IB.OOl. The "date of receipt" is the 
trigger date for When the twenty-one day 
appeal period begins to run. It is important 
to recognize that the "date of receipt" 
varies according to the type of pcnnit you' 
are appealing. 
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If you want to appeal a local government's 
decision approving, denying, or rescinding 
a substantial development or a local 
government's denial of a variance or 
conditional use, the "date of receipt" is 
the date tbat the applicant receives written 
notice from Ecology that it has received 
the local'government's decision. 

If you want to appeal a conditional use or 
variance permit which has been approved 
by a ' local government, and either 
approved or denied by Ecology, the "date 
of receipt" is the date the local government 
or applicant actually receives Ecology's 
written decision. 

Where a project involves both a substantial 
development and a conditional use or 
variance permit, the latest applicable date 
of receipt may be used in filing tbe petition 
for review. 

For ~xample: 
If you are appealing a substantial 
development (either approved or denied) 
and a locally approved conditional use or 
variance permit, the "date of receipt" for 
both permit appeals is the conditional 
uselvariance date; i.e., the date that 
Ecology transmits its final decision or 
order on the conditional u~e or variance 
permit to the local government or 
applicant. 

However. if you are appealing a 
substantial development (either approved 
or denied) and the local government denial 
of a conditional use pennit or variance. 
permit, the "date of receipt" for both 
permits is the date the local government or 
applicant actually receives Ecology's 
written decision. 

SHORELINE PENALTIES: If you are 
appealing II penalty assessed against you, 
your appeal must be filed with the board 
within thirty ' (30) days of the date you 
actually receive the penalty notice. 

FOR ANY TYPE OF APPEAL: In 
preparing any appeal for the Board, it is 
important to refer to the statute that 
authorizes the appeal, sets the appeal 
deadline, and sets forth other requirements. 
For shoreline permit appeals, please refer 
to RCW 90.58.180. For shoreline penalty 
appeals, please refer to RCW 90.58.210. 

WHERE:ANDHOW·TO mEA; 
PETrnO~ F6Rdm~ni:w;" , 

No fee is required for filing an appeal. 

Your' appea(iilust be filed with EACH of 
the following parties: 

The original with 

• Shorelines Hearings Board 

Physical address: 
. 1111 Israel Rd. SW, Ste301 

Tumwater, WA 98501 

Mailing address: 
PO Box 40903 
Olympia WA 98504-0903 

Within seven days of tiling any petition for 
review with the Board pertaining to a 
decision of local government the petitioner 
shall SERVE copies oillie-petition on: 

• State Department of Ecology, 300 
Desmond Drive PO Box 47600 
Olympia, WA 98504-7600 

• State Attorney General, EcologY. 
Division, 2425 Bristol Court SW 2·~ 
Floor., PO Box 40117, Olympia, WA 
98504-0117 

• the locaJ government making the 
decision. 

The petition should also be served on: 
• the permit applicant, if you are not the 

applicant 

Service on aU·parties shall fie by personal 
service l?r by'-nriUl. ServiC'c· by mail is 
effectlve on .the date of mailing; however, 
filing with the Board is only effective on 
actual receipt by the Board. 

You need to supply the Board, in writing, 
with: 

• A cop,y of local gov.emmenfs and/or 
Ecology's final decision on the permit 
(or a copy of the penalty order). 

• A copy of the shoreline permit 
application. 

• Your name and address (mailing and 
legal, if different) and, if'applicable, 
the name and address of your 
representative. 

• A daytime phone number. 
• A brief statement wby you are 

appealing. 
• The relicfyou seek. 
• A statement, signed by you or your 

representative, attesting the content of 
the petition is true. 

Whenever you write to the Board. you have 
to send a copy to the other parties, and 
show this on your letter, such as by a "ce." 
If you want to talk with the Board, the 
other litigants should be present- or on the . 
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telephone. The Board members and 
presiding officers act as judges and are not r 
allowed to hear from one side only. 

Perhaps you have been granted a shoreline 
development permit by local government; 
but another party has appealed. You have 
a right to defend the permit and are 
automatically a respondent in the appeal 
before the Board. All subsequent sections 
in this publication apply to you as well as 
to the petitioner. 

When Ii petition for review is filed, the 
Board will.assign a date for hearing the case. The Boardjs calendar is crowded and 
litigants have to wait their tum for a 
hearing. }'be -B~at~tipical1y fakes'a sIte . 
visit of the permit site on the first day. If 
more than one hearing day is required, the 
hearing is likely to be continued in the 
Board's office. 

Soon after tbe appeal is filed, the pre
hearing conference is scheduled with the ' 
Presiding Officer. The conference is 
usually held within 4-6 weeks of the filing 
of the petition for review, and is generally 
conducted by telephone. The scheduling 
letter wil1 provide you with a phone 
number and pin code for you 10 call in for 
the pre-hearing conference at the 
designated tilIle. This conference is not for 
the putpose of argui.ng your case. The 
conference has three purpOses: to discuss 
interest in settlement, including use of the 
Board's no-cost mediation Program, to 
determine :the legal issues, and to set a 
schedule for preparing the case for hearing 
if settlement is not reached. Prior to the 
pre-hearing conference each party is 
required to submit a preliminary list of 
legal issues, proposed witnesses and 
exhibits. After the pre-hearing conference, 
a written pre-hearing order will be mailed 
to the parties. It will include. the hearing 
date, the list of legal issues, hearing 
.preparation deadlines. and other important 
procedUral information. 
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Litigation is time and energy-consuming 
for the parties. Each party nee.ds to think 
about possible compromise. For settlement 
to be reacbed, each side needs to offer 
something. Parties are encoumged to begin 
sett1e¥I1ent talks, without waiting for Board 
participation. -

The Board also has a no-cost mediation 
program to assist parties in reaching 
settlement. It is a voluntary program 
offered to the parties without cbarge. All 
parties must agree to mediate before a 
mediation can be scheduled. Alrmned 
AdminiStrative 'Appeais Judge wili 'work 
with the -jl'arties to resolve the case. 

If the parties settle directly or through 
mediation, a written document containing 
the settlement terms will ultimately be 
signed by all, and tiled with the Board 
which will dismiss the appeal if th~ 
settlement conforms to the law. 

BEFORE TIiE HEARING 

Before the hearing you will want to 
prepare. You have the right to review the 
agency's file of their decision. Contact it to' 
arrange a time and place to see the file. 

You and the other parties h~ve the right to 
find out in ' advance what witnesses and 
other evidence will be used at the hearing. 
This may be provided to you without 
form~1 procedures, such as by telephone, 
email, regular mail, or by looking at public 
records. If done formally, this discovery is 
best accomplished with the assistance of a 
lawyer. E':Camples offoxmal discovery are: 
Deposition-questioning witnesses before 
the hearing, under oath with a court 
reporter present. Interrogatory-presenting 
written questions to the other side. There 
are formal rules applying to discovery. 
These are descnoed or referetrced in the 
Board's regulations. 

MOTiONS .... 

Any party may file a motion. A motion is 
a requcst by one of the parties asking the ' 
Board, or the Presiding Officer to rule on a 
particular issue. 

A motion may be dispositive or non~ 
dispositive. A dispositive motion may be 
based On an issue or issues, or the whole 
case. A non-dispositive motion is a 
request for relief, which does not decide an 
issue or issues or the whole case. An 
example of a non-dispositive motion is a 

motion in limine. A motion in limine asks 
the Board, in advance of the hearing to 
exclude certain evidence. Dispositive 
motions are decided by the full Board. An 
example of a dispositive motion is a 
motion for summary judgment A motion 
for summary judgment is typically based 
on sworn statements of fact from a person 
haying personal knowledge of the facts 
alleged. A swom statement may be either 
a declaration or an affidavit. An example 
of a declaration may be found on our 
website at http://www.eho.wa.gov. After 
you have opened to the home page, click 
on the "Forms" button on the 'Ieft side of 
the page then on "EHO Samples and 
Forms." 

A declaration or affidavit may also identify 
and attach documents as exhibits. This is 
the format of the declaration contained in 
the sample forms on the website. 

The scheduling of dispositive motions is 
set forth in the pre-hearing order. Please .. 
file with the Board an original and 
sufficient copies of the dispositive motion' 
for each Board member and the Presiding 
Officer, if the Presiding Officer is riot a 
Board member. A copy should be served 
simultaneously on the date the motion is 
filed, on each party in the case. 

Any party opposing the motion will 
typically have 14 days from the day it 
received tbe motion, to file an original and 
the requisite copies of a response with the 
Board, and serve a copy on each of the 
o~er parties. The moving party generally 
will have ] 0 days from' the date it receives 
the response, to file an original and the 
requisite copies of a reply with the Board, 
and serve a copy on each of the other, 
parties. Any party may request an oral 
hearing from the Presiding Officer on the 
motion. The Presiding Officer determines 
whether to grant or deny the requesL If the 
request is granted, the parties will typically 
personally appear and present their oral 
argument to the Board at its hearing room 
in Tumwater, Washington. 

NQn-dispositive, Milt(o.ns 11 

The deadlines for responding and replying 
to non-dispositive motions will generally 
be shorter than tbe above deadlines for 
dispositive motions. Additionally, most 
non-dispositive motions will be reviewed 
and decided solely by the Presiding 
Officer. In those situations, the parties 
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need only supply im original and one copy 
of the pleadings to the Board, 

, ' ,. ,UEARlNG 

At the hearing. it is important to be on 
time. A party's failure to appear may 
result in default. 

You will. have your full opportunity to 
present your side of the case but there is a 
judicial procedure to be foitowed so all 
sides can be heard in an orderly m~ner. 

The Presiding Officer for the Board 
manages the proceedings. A court reporter 
will record what is said. The petitioner 
usually has the obligation to present its 
case first. Then, the respondertt will 
present its case. In a penalty case, the 
agency assessing the penalty is required to 
present its case first. -, 

Each side has the right to make an openi~g 
statement, briefly outlining what ' its 
evidence' will be. After the opening 
statements, the parties with the burden of 
proof will present its evidence. In a 
penalty or regulatory action, the agency has 
the burden of proof and will call witnesses 
first In a permit appeal, the appealing 
party has the burden of proof and presents 
its witnesses first at the hearing. Next, the 
Board and parties may conduct a site visit ' 
Parties are requested to limit 
t?mm~~icatio~ with the Board during the 
site VISIt. It IS appropriate to point out 
pbysicallandmarks, to help the Board later 
at the hearing, but a court reporter is not 
present during the site visit, and it is not the 
time to present evidence or argUe your 

. case. 

After the site visit, we return to the hearing. 
Witnesses who are sworn to tell the truth ' 
testify from their perSonal knowledge i~ 
response to questions from the party calling 
them to testify. After this direct 
testimony, t1ie~witness answers questions 
asked by the other parties during "cross
examination." 'IJ!e Board members may 
also ask questions. 

Persons essential to your case need to be 
present at the hearing to testify as 
witnesses. The "hearsay~ rule prevents you 
from testifying for them or relating what 
they Icnow or what they have said. Parties 
with important Icnowledge are to be sworn 
and testify themselves. 

Exhibits, such as letters, maps, etc. may be 
offered as evidence. Before the hearing, 
number your exhibits and prepare an 
exhibit list At the hearing, you will need 
to have the original and copies for each 
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member of the Board, the Presiding 
Officer, if not a Board member, and for the 
other' parties. If you have multiple 
exhibits, please place them in a binder. 

After all the evidence has been presented, 
litigants can summarize their arguments in 
closing statements. The record is then 
closed and the hearing ends. 

The Board will deliberate on the testimony, 
exhibits, and final arguments, before 
issuing a written decision. 

The written decision called "Findings of 
Fact, Conclusions of Law, and Order" is 
prepared and mailed to all litigants. With 
certain exceptions, decisions on cases must 
be issued within 180.days of the filing date. 

The 1?oard's decision may be appealed to 
superior court within 30 days from the date 
the ORDER is mailed, or you may file a 
petition with the Board for a 
reconsideration within 10 days of the 
maili?g of the ORDER. You may appeal 
the 13oard's final actions on a petition for 
reconsideration within 30 days from the 
date the order is maiied. Please note, if the 
Board 'fails·'to acton the petition'Within 20 
days'of its·filing;it·is d~med "denied. In 
certain cases raising urgent statewide or 
regional issues or involving signiti.cant 
prccedential matters, a procedu~e for direct 
reV'iew' by 'the COurt oi"Appeals may be 
available. 

BOARD: The Washington State 
Shorelines Hearings Board. 
DISMISSAL: Dismissal is an order 
entered by !pe Board terminating the 
appeal, canceling the hearing, and ending 
the Board's consideration of the case. 
DISPOSITIVE MOTION: Motions 
'concerning matters that arc central to the 
case (SUch as a motion for summmy 
judgment or a motion to dismiss) are called 
"dispositive" motions because they can 
"dispose of' (or end), all or, .part of the 
appeal. 
ECOLOGY: The Washington State 
Department of Ecology. 
INTERVENOR: A third party asking to 
be heard in an appeal. 
PARTY: A person who is an appellant, 
respondent, or intervenor. 
PERSON: An individual, partnership, 

, ' "corporation, association, organization. 
governmental subdivision, agency, or 
entity of any character. 
PETITION FOR REVIEW: An appeal of 
a shoreline pennit decision by Ecology or 
the local government, or an appeal of a 
civil penalty issued by Ecology, or jointly 
by Ecology and the local government. 
PETITIONER: A person or entity .. 
bringing the appeal. 
PRESIDING OFFICER: A member of 
the Board or an Administrative Appeals 
Judge who is assigned to conduct a 
conference or hearing by the chair or vice
chair. 
RESPONDENT: A person or entity on the 
other side of the dispute from the 
petitioner. 
SHORELINES OF THE STATE: 
Includes saltwater areas of the state, 
reservoirs, streams with more than 20 cubic 
feet per second .ofmean annual flow, lakes 
equal to or greater than 20 acres in size, 
and their associated wetlands. 
STIPULATION: An agreement between 
the parties. 
SUBSTANTIAL DEVELOPMEN'F-: Any 
development where the total cost or fair 
market value is greater th~ 55.000, or 
which materially interferes with the normal 
public use of the water or shorelines of the 
state. 
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The Environmental Hearings Office does 
not discriminate in employment or any of 
its services against persons with 
disabilities, and will make reasonable 
accommodations for any citizen who needs 
assistance to participate in our hearings or 
other activities. At least 10 days advance 
notice is m;eded to provide special 
accommodation services. If a party or a 
witness requires an interpreter, or qualifies 
for reasonable accommodations, that 
person shall notify the presiding officer at 
least three weeks before the hearing or 
situation for which assistance is needed. 

" 
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• Do y'ou have the support of your organizatiqn to. 
explore possible mediatiorl? Do they understand. 
the implications of such an effort? .. . '., 

+ Ask yourself the same questions reg~rding the 
other parties. I . .. . .; . 

The procedures ' governing e~ch me~iation ' will vary 
depending upon the circums~cesofthe clise and the 
comple!{ityof issues and parties; In most cases the 
parties' will· be . expected. to be represented' at the 
mediation by all ", persons necessary' to .reach . an 
agreement. Mediation is presented as an opportUnity 
.to 'resolve. as many isSues as possible in the action. 

' To accomplish that, ~ch' party must br~g every 
person to the mediation who must approve any . 
s~bstantive decision in the litigation, or sen4 persons ' 
who are fully autf\orized to)illd the party. :, Parties 
will need to consider well in advance of the mediation 
who can ~est represent them ~nd evaluate the case in 
some,detait '" " , 

·1 

Mqst mediations. will begin with opening remarks by 
the partieS .outlining tlieir'views of the' topic'sto:be 
discussed, some· background on the: facts,' and: their 
goals for'the process A combination of joint sessions , 
and meetings between" the mediator and orie side 
(caucuses) may foliow' until'agreement is reached or 
furth.er efforts appear futi~e: . . 

Con:fid~niialitY 
;. ' 

An discussions at the mediation, including any 
statement made by any party, ~ttOI1,ley or other. 
particjpant, shall, in all respects~'be privileged and not 
reported; .recorded, ;placed .in .evidence, used, for 
im.pea,qiiIJ\.ent, made'known to.the Board or construed' ". 
for any' purpose as an admission:' No pa~ ,s~~ll be 
bound by anyth~ng done or said at the conference 
uri,lesll,.!i settlement is rj::acheq, in '!Vhich .eyent, th~:' 
agreement upon a settle~~nt shall be . reduced to' 
writing'imd shalUle biriding' upon all parties t~ that 

~ I . . ' ,_ . • . " . ',. 

I . ' . 
Cormick, Gerald W., "Where, When & How to Use 

Mediated Negotiations: ~ checklist for the Potential 
Participant. .. Canadian Environmenal Mediation 
Newsletter. York University,-Toronto, Volume 3, No: 
1, 198.8, pp. 7-9. . , .' .' ", ' .. 

' . " 
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agreement. Washington Court Rules regarding the " 
confidentiality of settlement discussions will apply to' .: ., .. 
aU .. discussions during 'a mediation. Also, s,ince the. ex: 
parte contact rules generaily applicable tt> decision:' 
makers are not applicable to mediations, you may 
qirect .qu·estions t6 the mediator before, during or 
aft~r a mediation session. 

J....,;, ___ .;...s':"".e_t_tl_em_en_t_A~gr_e_e_IP..:.~_n_ts __ ~··'_· .Jf :,::~ .:' 
In mediation, parties have greater control of th~ 
decision !Daking process andmaximtim flexibility in 
developing. a ,resolution addressing .all· parties". 
interests ... 'Settlement agreements · resulting from- a: 
mediation will. be presented:to the -Board for approval' 
in connection with dismissal ' of ·the case. . If ap , 
agreement violates ~te law it .will not be approved, 
but otherwise the dismissal will be granted~' .' .. 

~1 __ ~~....;.,,;J_le_ll_efi_lts_-:---;-, ' ~~-.lt· 
. The Board hopes that this mediation process will help: 
p'arti~ to reach more creative and flexible outcomes· 
'than they' might achieve in ., lltigation and '. at: . ' 
considerab ly les,s expense andlielaY. The .~edjat~~. " 
will work, ,with .the parties. to tailor. :the'1l.leciiation, 
process to the pmic~lar dispute.: . ' ' : ~::-

, 
" , .. , .. 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 22nd day of April~ 2011, I caused to be served the 

3 foregoing Declaration of Aaron M Laing in Opposition to Respondent WSDOT's Motion to 

4 Dismiss on the following parties at the following addresses: 

5 

6 Marianne K. Jones 
Jones Law Group 
11819 NE 34th Street 

7 Bellevue, WA 98005-1235 
8 Fax: 425.576.9898 

Email: mlaw@joneslawgroup.com 
9 Attorneys for Peter Powell and Patrick A. T. 

Jones 

10 

11 Laura J. Watson 
Attorney General's Office 

12 2425 Bristol Court SW 
Olympia, W A 98502-6003 

13 Fax: 360.586.6760 
Email: ecyolyef@atg.wa.gov; 

14 laura.watson@atg.wa.gov; 
tanyar@atg.wa.gov 

15 Attorney for State of Washington -
Department of Ecolof!Y 

16 Administrative Appeals Judge Kay M. 
Brown 

17 Environmental Hearings Office 
PO Box 40903 

18 Olympia, WA 98504-0903 
19 Phone: (360) 664-9160 

Fax: (360) 586-2253 
Email: 'eho@eho.wa.gov 

20 

21 

22 

23 

24 

25 

26 

ALSO VIA FACSIMILE & US MAIL 

/ / 1/ / 

1//1/ 

/1/1/ 

II 1/ / 

CERTIFICATE OF SERVICE-1 

PDXlI 22937/1 78984/AAU7397249. I 

Margaret J. King 
Michael Kenyon 
Kenyon Disend PLLC 
11 Front Street South 
Issaquah, WA 98027-3820 
Fax: 425.392.7071 
Email: margaretk@kenyondisend.com; 
MIKE@kenyondisend.com 
Attorneys for Town of Hunts Point 

Deborah L. Cade 
Office of the Attorney General 
7141 Cleanwater Drive SW 
Olympia, WA 98501 
Fax: 360.586:6847 
Email: DeborahC@atg.wa.gov; 
tpcef@atg.wa.gov; tiffanyg@atg.wa.gov 
Attorney for Washington State Department 
of Transportation 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

by: 

• 
U.S. Postal Service, ordinary first class mail 
U.S. Postal Service, certified or registered mail, 
return receipt requested 
hand delivery 
facsimile 
electronic service 
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other (specify) -------------..C..:::....--------

~tc~ 
Kristi Richards 

CERTIFICATE OF SERVICE - 2 

PDXlI22937/178984IAAU7397249.1 
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JUN Q g 2011 

1 SHORELllmS HEAruNGS BOARD 
STATE OF WASHINGTON 

SCHWABE, WILLIAMSON lio ~> 

2 
PETER POWELL; PATRICK A. T. JONES; 

3 FAIR\VEATHERBASINBOATCLUB, 
INC., 

4 
Petitioners, 

5 
v. 

6 
TOWN OF· HUNTS POINT; 

7 WASIDNGTON STATE DEPARTMENT 
OF TRANSPORTATION; ECOLOGY, 

8 
Respondents. 

9 

SHB NOS. 11-007 & 11-008 
(Consolidated case) 

ORDER GRANTING SUlv.IMARY 
nJDGMENTTO WASHINGTON STATE 
DEPARTMENT OF TRANSPORTATION 

10 Peter Powell, Patrick Jones, and Fairweather Basin Boat Club (collectively Petitioners) 

11 filed petitions for review of the Town of Hunts Point (Town) and Washington State Department 

12 of Ecology's (Ecology) approval ofa Shoreline Substantial Development Permit (SSDP) and 

13 Shoreline Conditional Use Permit (SCUP) for part of the construction of the SR 520 Eastside 

14 HOV Project. Washington State Department of Transportation (WSDOT), the applicant on the 

15 project, is moving to dismiss the petitions based on their argument that the appeals were 

16 untimely. The Board considering this matter was comprised of Andrea McNamara Doyle, Chair, 

17 William H. Lynch, Kathleen D. Mix, Peter Philley, and O'Dean Williamson. Administrative 

18 Appeals Judge Kay M. Brown presided for the Board, 

19 In rendering i~s decision, the Board considered the following submittals: 

20 1. Peter Powell an~ Patrick A.T. Jones) Petition for Review, with attachmentsi 

21 2. Fairweather Basin Boat Club, Inc's Petition for Review with attachments; 

ORDER ON SUMMARY JUDGMENT 
SHE Nos. 11-007 & 11-008 . 

1 



\. 
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] 3. WSDOT's Motion to Dismiss Petitions for Review and Declaration of Scott 'White, 
with attachments; 

2' 4. Petitioners' Joint Response in Opposition to Respondent WSDOT's Motion to 
Dismiss Petitions for Review, Declaration of Aaron M. Laing in Opposition to. 

3 Respondent WSDOT's Motion to Dismiss with attached Exhibits A through L, and 
Declaration afKen L. Fisber in Opposition to Respondent WSDOT's Motion to 

4 Dismiss with attached Exhibits A through C; and, 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

5. WSDOT's Reply in Support of its Motion to Dismiss Petitions for Review 

Based upon the records and files in the case, the evidence submitted, and the written legal 

arguments of counsel, the Board enters the following decision. 

BACKGROUND 

WSDOT applied to the Town for a SSDP and SCUP, which it needed for construction of 

the SR 520 Eastside HOVProject (project). The Town. approved the SSDP and SCUP in a 

single decision on February 2,2011. The Town then forwarded the decision to .Ecology. 

Ecology issued two separate permit letters dated February 15,2011. ;Ecology approved the 

SCUP with additional conditions, and acknowledged receipt of the SSDP. Powell and Jones, 

Petitionfor Review, attached Feb. 15, 2011 letter on SSDP~' White Decl., '~3, 4, and attached 

February 15, 2011 letter on SCUP. 

Ecology sent the SSDP and SCUP letters by electronic mail (e-mail) to WSDOT Scott 

White on February 15,2011. WSDOT confirmed receipt of the pennits in a reply e-mail. On 

the same day, Ecology also sent the SSDP and SCUP letter decisions by separate e-mail to Town 

Planner Mona Green. On February 24,2011, the Town forwarded the SSDP and SCUP letters to 

the Petitioners. Laing Decl., Exs. C, D, E, and F; White Decl., ~~3,4. 

ORDER ON SUMMARY JUDGMENT 
SHB Nos. 11-007 & 11-008 

2 
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1 The Petitioners filed their petitions for review at the Shorelines Hearings Board on March 

2 14,2011. WSDOT moves for dismissal1 of these consolidated appeals on the basis that the 

3 Petitioners filed their petitions late, and therefore the Shorelines Hearings Board does not have 

4 jurisdiction. 

5 ANALYSIS 

6. A. Smnmary Judgment Standard 

7 Summary judgment is a procedure available to avoid unnecessary trials on fonnal issues 

8 that cannot be factually supported and could not lead to,. or result in, a favorable outcome to the 

9 opposing party. Jacobsen v. State, 89 Wn.2d 104,108,569 P.2d 1152, 1155 (1977). The party 

10. moving for summary judgment must show there are no ~enuine issues of material fact and the 

11 moving party is entitled to judgment as a matter oflaw. Magula v. Benton Franklin Tifle Co., 

12 Inc., 131 Wn.2d 171,182,930 P.2d307, 313 (1997). A material fact in a summary judgment 

13 proceeding is one affecting the outcome under the governing law. Eriks v. Denver, 118 Wn.2d 

14. 451,456,824 P.2d 1207,1210 (1992). 

15 The trier of fact must construe the evidence and consider the material facts and all 

16 reasonable inferences therefrom in the light most favorable to the nonmoving party. Weatherbee 

17 'V. Gustafson, 64 Wn. App. 128, 131,822 P.2d 1257 (1992). If the moving party is a Respondent 

18. and m~ets this initial showing, then the inquiry shifts to the party with the burden of proof at 

19 

20 lWSDOT calls their motion a motion to dismiss. However, because factual materials outside of the 
pleadings are relied upon, the motion will be treated as one for summary judgment and disposed of as 

21 provided in Civil Rule 56. . 
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1 trial. If, at this point, the non-moving party fails to make a showing sufficient to establish the 

2 existence of an element essential to that party's case, and on which that party will bear the burden 

3 of proof at trial, then the trial court should grant the motion. Young v. Key Pharmaceuticals, 

4 Inc., 112 Wn.2d 216,225, 770 P.2d 1-82, 187 (1989). 

5 Here, the Board concludes that there are no contested issues of material fact, and 

6 therefore the Board may appropriately decide this matter on summary judgment. 

7 B. Timeliness 

8 The Shoreline Management Act (SMA) sets out the time period for an appeal of a SSDP 

9 and SCUP to the Shorelines Hearings Board. RCW 90.58.180(I:i states: 

10 Any person aggrieved by the granting, denying, or rescinding of a pennit on shorelines of 
the state pursuant to RCW 90.58.140 may, except as otherwise provided in chapter 

11 43.21L RCW, seek review from the shorelines hearings board by filing a petition for 
review within twenty-one days of the date of receipt of the decision as provided for in 

12 RCW 90.58.140(6) . 

.13 RCW 90.58.140(6) states: 

14 With regard to a [shoreline substantial development permit], "date of receipt" as used 
herein refers to the date that the applicant receives written notice from the department 

15 that the department has received the decision. With regard to a permit for a variance or a 
conditional use, "date of receipt" means the date a local government or applicant receives 

16 the written decision of the department ... For the P'!JIPoses of this subsection, the term 
"date of receipt II has the same meaning as provided in RCW 43.21B.OOl. 

17 

18 

19 

20 

21 

.. RCW 43.21B.OOI defines "date ofreceipt~' as: 

,(a) Five business days after the date of mailing; or 

(b) The date of actual receipt, when the actual receipt date can be proven by a 
preponderance of the evidence. The recipient's sworn affidavit or declaration indicating 

2 The Legislature amended both RCW 90.58.140 and RCW 90.58.180 in the 2011 session. See 2011 Wash. Laws. 
Ch.277 §§3, 4. These changes are not effective until July 22, 2011. 
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1 the date of receipt, which is unchallenged by the agency, shall constitute sufficient 
evidence of actual receipt. The date of actual receipt, however, may not exceed forty-five 

2 days from the date of mailing. 

3 The Pollution Control Hearings Board, in a recent decision, concluded that the date of 

4 actual receipt is the controlling date if it can be established. Central Washington Asphalt, Inc. "11. 

5 Washington State Department ofEco.logy, PCHB No. 10-122 (Order Granting Summary 

6 Judgment, April 15, 2011). Only if the date of actual receipt cannot be established, can the 

7 alternate date five days after mailing be allowed as a surrogate. In this case, therefore, the key 

8 question is when either the applicant or the local government actually received the decisions 

9 from Ecology. 

10 Here, it is undisputed that WSDOT, the applicant on the project, received both the SSDP 

11 and SCUP permit letters from Ecology on February 15, 2011, bye-mail. Therefore, if February 

12 15,2011, is considered the "date of receipt," Petitioners would havel1ad to file their Petitions for 

13 Review within 21 days of February 15,2011, which would be March 8, 2011, to be timely. The 

14 actlial date of filing was March 14, 2011, so the petitions for review were late. 

15 Petitioners' primary argument for timeliness is that delivery bye-mail was not ~ 

16 acceptable method for Ecology to deliver the decisions to WSDOT. They base their argument on 

17 the fact that electronic service is not authorized under the Superior Court Civil Ru1es, the 

18 Administrative Procedures Act, or the Shorelines Hearings Board's rules of procedure, absent an 

19 express agreement from the recipient. But this argument by analogy is not persuasive. Delivery 

20 of a shoreline permit decision to an applicant is not subject to the type of formal service 

21- obligations applicable to litigation under the Civil Rules, the AP A, or the Shorelines Hearings 
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Board's !Ules of procedures, and Petitioners provide no authority for why we should read such a 

requirement into the SMA when it is plainly not there.3 

An additional problem with Petitioners' argument is that any objecti~n to the method of 

transmittal4 of the decision to WSDOT would have to come from WSDOT itself. Here, WSDOT 

affinnatively accepted the transmittal bye-mail with a return electronic mail stating "This e-mail 

is [to] confirm receipt of this permit." Laing Decl., Ex. C. WSDOT's compliance manager for 

the proj ect submitted a declaration in support ofWSDOT' s motion to dismiss, stating that he 

received a copy of the two permit decisions on February 15,2011. White Decl., ,,3, ~. There 

can be no dispute that WSDOT actrially received the permit decisions on February 15,2011. 

The answer to the question of when the Town received the permit documents, or whether 

they had any objection to receiving the decisions bye-mail, is not as straight forward. Ecology 

e-mailed the Town Planner Mona Green the two decisions on February 15,2011. Laing Decl., 

Ex. D. Petitioners argue that the e~mail was sent to Mona Green's private e-mail address, that 

Mona Green was not the Town Administrator and therefore not the correct person to receive the 

transmittal of the decisions for the Town, and that the e-mail was sent after hours. There is. 

nothing in the record on summary judgment from the Town regarding their receipt of the permits 

on February 15,2011. However, the date the Town received the permits is notrnaterial to this 

3 Petitioners' reliance on RCW 43.21B.OOI is misplaced, as the Board's defmition of "date of receipt" does not;, as 
Petitioners contend, purport to p~escribe that mailing is the exclusive means of transmitting a shoreline pennit 
decision. Rather, it merely provides two alternative ways of fixing tbe. date of receipt, one of which is based on 
when the decision was mailed, and the other based OD when it was actually received without regard to how it was 
transmitted. 
4 Ecology's shoreline management rules provide the following definition of , 'transmit" "Transmit" means to send 
from one person or place to another by mail or hand delivery. The date of transmittal for mailed items is the date that 
the document is certified for mailing or, for hand-detivered items, is the date 'of receipt at the destination. WAC 
173-27-030(16). None ofthe parties address this rule in their briefing. 

ORDER ON SUMMARY JUDGMENT 
8HB Nos. 11-007 & 11-00& 

6 



• AP -150 

1 motion because RCW 90.58.140(6) states the appeal period begins to run based on receipt by the 

2 applicant or the local government 5 

3 The result under the statutes is clear: the appeal period began to run when WSDOT 

4 actually received the pennits from Ecology on February 15,2011, albeit bye-mail, and ended 21 

5 days later on March 8, 2011. The petitioners' did not file until March 14,2011, and therefore 

6 they were not timely. 

7 C. Fairness 

8 Petitioners argue that dismissal of their appeal is unfair and contrary to the purposes of 

9 the SMA, and therefore the Board should rely on the doctrine of equitable tolling to avoid this 

10 result. While the Board agrees with Petitioners that the result here is unfortunate, the Board does 

11 not think it is unfair or inconsistent with the purpose of the SMA. 

12 A primary pmpose of the SMA is to protect the shorelines of this state. Buechel v. State 

13 Dept. o/Ecology, 125 Wn.2d 196,203,884 P.2d 910,915 (1994). To achieve this end, the SMA 

14 is unusual in iliat it provides by statute an automatic stay of all construction until the appeal 

15 period has run, or if an appeal is filed, until all review proceedings before the Shorelines 

16 He~ings Board are tenninated. RCW 90.58.140(5). As described by this Board inR.J. Brooks 

17 v. City of Issaquah, SBB No. 89-1 (Order Affirming Motion to Dismiss, March 28, ~989). 

18 [A]n appellant, without the necessity for posting a bond or doing more than making his 
objections known, can stop a project in its tracks for a considerable time solely as a 

19 procedural matter. 

20 

21 ' In fact, for the SSDP, the only trigger for starting the appeal period running is re<:eiptby the applicant of notice 
from Ecology that Ecology has received the local government's decision on the SSDP. See RCW 90.58.140(6). 
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1· To balance this aggressive stay provision, there is also a need for a bright line 

2. establishing when the appeal period starts and ends. Id. Here, the bright line established by the 

3 statute is 21 days from the date of receipt by the applicant or the local government. The 21-day 

4 period began to run on February 15,2011, and ended on March 8,2011. The Petitioners 

5 received copies of the decisions on February 24,2011, 12 days before the end of the appeal 

6 period. It was incumbent on the Petitioners to take action to protect their opportunity to appeal. 

7 They failed to do so until March 14,2011, twelve days after receiving copies of the decisions 

8 and six days after the end of the appeal period. It is not unfair to conclude that the Petitioners 

9 missed their opportunity to have this matte: reviewed by the Board. 

10 . Petitioners argue that the Board should apply the prinoiples of equitable tolling and deny 

11 WSDOT's motion to dismiss. Even if the Board could exercise this type of authority. this is not 

12 a situation where it would choose to do so. To meet the requirements for the exercise of 

13 equitable tolling, there must be evidence of bad faith, deception, or false assurances by the 

14 defendant and the exercise of diligence by the plaintiff. Thompson v. Wilson, 142 Wn. App. 803, 

15 814. 175 P.3d 1149,1154 (2008). Here. taking all of the facts in Petitioners' favor as required 

16 on a summary judgment motion, there bas been no evidence offered of bad faith, deception, or 

17 false assurances by WSDOT. The fact that Ecology communicated its decision bye-mail to the 

.. 18 applicant and the local goveimnent on the same day, and then relied on the local government to 

19 communicate the decision t6 the petitionet:s, is not evidence of bad faith. See WAC 197-27-200 

20 (3)(requiring local government to provide timely notice of Ecology's decision to interested 

21 persons). Further, the Petitioners have not satisfied the second prong of the test, exercise of 
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1 diligence by the party advocating for the application of equitable tolling. There is no evidence in 

2 the record that the Petitioners made any inquiries prior to receiving the e-mail from the Town on 

3 February 24, 2011, regarding whether or when Ecology had acted, nor did this e-mail trigger any 

4 inquiries from them regarding the appeal period. 

5 The Petitioners had notice in sufficient time to protect their opportunity for review by the 

6 Board. They failed to do so. Therefore, the ~oard lacks jurisdiction to hear this appeal. 

7 Based on the above analysis, the Board enters the following order: 

8 ORDER 

9 WSDOT's motion to dismiss is granted and this consolidated appeal is dismissed with 

10 prejudice. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

SO ORDERED this 7 ~ 

KayM, Brown 
Administrative Appeals Judge 
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JUN 09: 2011 
SCHWABE, WIlLIAMSON & WYMi [ 

1 SHORELINES HEARINGS BOARD 
STATE OF WASHINGTON . 

2 
PETER POWELL; PATRICK A. T. JONES; 

3 'FAIRWEATHER BASIN BOAT CLUB, 
INC., 

4 
Petitioners, 

5 
v. 

6 
TOWN OF HUNTS POINT; 

7 WASHINGTON STATE DEPARTMENT 
OF TRANSPORTATION; ECOLOGY, 

8 
Respondents. 

9 

SHB NOS. 11-007 & 11-008 
(Consolidated case) 

PARTIAL DISSENT 

10 Although I agree with the majority that the shoreline substantial development permit 

11 (SSDP) issued by the Town of Hunts Point (the Town) should be dismissed, and I agree with 

12 them that the principles of equitable tolling do not apply, I disagree with my colleagues that the 

13 Washington State Department of Transportation's (DOT's) otMotion to Dismiss Petitioners for 

14 Review" (DOT's Motion to Dismiss) should be completely granted. I would deny that portion 

15 afOOT's Motion to Dismiss involving the conditional use penuit (CUP) issued by the 

16 Department of Ecology (DOE). Therefore, I partially dissent. 

17 Sununary 

18 I agree with the majority of the Board that the Petitioners failed to timely appeal the 

19 Town's issuance of the SSDP within twenty-one days of DOT's actual receipt of mailed notice 

20 from DOE that DOE had received notice that the Town had issued the SSDP. 

21 
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1 However, I disagree with the majority that the Petitioners failed to timely appeal the 

2 CUP. I disagree that the DOE was authorized to notify the permit applicant, DOT, by email of 

3 its decision to approve the CUP. Instead, I believe DOE was required to notify DOT by mail of 

4 its decision to approve of the CUP . 

5 Although it is undisputed that DOT never received a mailed version ofDOE:s CUP 

6 approval letter, it is disputed that DOE actually sent its CUP approval letter by mail to DOT. 

7 Because the parties dispute a material fact, I would deny the CUP portion of DOT's Motion to 

8 Dismiss. 

9 Alternatively, assuming that DOE did mail its CUP approva11etter to DOT on the date 

10 specified, I would conclude that the Petitioners nonetheless timely filed an appeal of the CUP. 

11 Finally, it is undisputed that DOE's CUP approval letter was both sent by mail to th~ Town and 

12 received by the Town. The Petitioners timely appealed the CUP within twenty-one days of the 

13 Town's actual receipt of the mailed CUP approval letter. 

14 Chronological ffistory 

IS 1) On January 20,2011, the Town's hearing examiner concluded public hearings on DOT's 

16 two permit applications. "Petitioners' Joint Response to WSDOT's Motion to Dismiss Petition 

-
17 for Review" (Petitioners' Response Brief) at 3, line 6 and "Declaration of Ken L. Fisherin 

18 Opposition to Respondent WSDOT's Motion to Dismiss" (the Fisher Declaration) at 3, 

19 paragraph 4. 

20 

21 
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1 2) On February 27 2011, the Town's hearing examiner approved both DOT's SSDP and 

2 CUP applications and forwarded them to DOE. The DOT Motion to Dismiss, at 2, line 7 and 

3 attach~d Declaration of Scott White (White Declaration), at 2, paragrapb 2. 

4 3) On February 7,2011, DOE received the approved permits from the Town. See February 

5 15,2011, DOE CUP approval1etter from Geoff Tallent attached to White Declaration; see also 

6 February 15, 2011, SSDP receipt letter from Geoff Tallent attached to the Petition for Review . 

7 4) . On February 15,2011, Geoff Tallent, Section Manager for DOE's Shoreline and 

. 8 Environmental Assistance Program, drafted a letter (the CUP approval letter) addressed to 

9 Scott White at DOT regarding CUP No. 147. Mr. Tallent informed DOT that its ClIP had been 

10 approved subject to three conditions. Tallent did not refer to the SSDP at all within this letter,l 

11 'The letter indicated "By certified mail" and including a lengthy tracking number, the last four 

12 digits ending in ~2225.2 Attacbmentto White Declaration. Mr. White is DOT's "regulatory 

13 compliance manager" for the State Route (SR) 520 Bridge Replacement and HOV Program. 

14 "White Declaration, at 1, Paragraph 1. In response to Interrogatory No. 7, DOE's attorney 

15 indi cated that: 

16 Ecology transmitted the [CUP approval] decision by U: S. Mail and email on February 

17 15,2011 to: 

18 

19 

20 

21 

1 In other Shorelines Hearings Board cases DOE has both aclmowledged receipt of a local government's SSDP and 
announced its CUP decision in the same letter, In this case, DOE elected well within its discretion to issue two 
letters, one for each permit. 
l During oral argument, DOE disclosed that it routinely sends official notice by certified mail. The beauty of that 
fenn of transmission is that anyone can track on-line the' date of delivery of that piece of mail as long as the tracking 
number is known. 
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1 a) Scott White. Exhibit H to Laing Declaration, at 16. 

2 In response to the question "Any confirmation you received that the person(s) to whom 

3 you transmitted such notice received such notice," DOE's attorney responded: 

4 c) Email confirmation and return receipt confirmation. 

5 DOE's response also indicated that Mona Green was copied byUS mail. Exhibit H to 

6 Laing Declaration, at 16. Furthennore, Mr. Tallent verified under oath that he believed DOE's 

7 interrogatory answers to be true. Exhibit H to Laing Declaration, at 25. 

8 However, the United States Postal Service (USPS) "Track and Confirm" forn: for 

9 document -2225 indicated: 

10 There is no record of this item. 

11 Furthermore, Ken Fisher declared that" ... there is no record of this letter having been 

12 sent or received." Fisher Declaration, at 3, line 4. Fisher also declared that: 

13 ... There is no record that WSDOT received the mailed copy letter from Ecology that 
approved Conditioned Shoreline Conditional Use Permit 147. Fisher Declaration, at 3, 

14 Paragraph 5. 

15 5) Also on February 15,2011, Mr. Tallent sent a second letter to Mr. White at DOT 

16 reg8rding SSDP No. 485 (the SSDP receipt letter) notifying DOT that DOE had received the 

17 Town's SSDP and stating: 

18 On February 7,2011 the Department of Ecology received notice that Hunts Point 
approved your application for an SDP. 

19 
This letter also indicated "By certified mail" and listed '3. tracking number ending in -

20 
3328. Attacrunent to Petition for Review. 

21 
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1 6) At 4:56 p.m. on February 15, 2011, David Radabaugh, a DOE Regional Shoreline 

2 Planner identified by Scott White as the DOE pennit reviewer, sent an email to 'White at DOT 

3 presumably attaching both of Mr. Tallent's letters. The relevant portion of Radabaugh's e-mail 

4 stated: 

5 The purpose of this e-mail is to provide you notice of the Department of Ecology 
approval of Shoreline Conditional Use PeImit 147 ~d Shoreline Substantial 

6 Develoyment Peffilit 485. Your email receipt of this email will start the 21 day appeal 
period. [Bolding added.] 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

21 

Attachment to Declaration of Scott White and Exhibit C attached to "Declaration of 

AaronM. Laing in Opposition to Respondent WSDOT's Motion to Dismiss" (the Laing 

Declaration). See also White Declaration, at 2, paragraph 3. 

7) At 5:04 p.m. on February 15, 2011, DOE's Radabaugh sent an email to Mona Green that 

presurp.ably included both Tallent's CUP approyalletter and his SSDP receipt letter of the same 

date. Exhibit D attached to Laing Declaration. Although sent to what appears to be her personal 

3Unlike with a CUP, DOE is not required to review a SSDP for compliance. Instead, local governments are simply 
required to submit an issued SSDP to DOE. See WAC 173-27-130. See also Interrogatory No.8 in which DOE's 
attorney responded: 

Ecology objects to this interrogatory because it erroneously assumes that Ecology issued or approved the 
substantial development permit. In fact, Ecology does not have an approval role for substantial 
development permits. Instead, Ecology provides writt~ notice to the applicant that it has received the 
local government's decision on the substantial development permit. Exhibit H to Laing Declaration, at 16-
17. 

Therefore, despite Mr. Radabaugh's email to thecontraxy, I assume that DOE approved only the CUP. My 
conclusion is consistent with RCW 90.58.140(10) and the fact that Mr. Tallent's CUP approval letter explicitly 
indicated tbat DOE had approved the CUP while his SSDP receipt letter explicitly indicated only that DOE had 
received the SSDP. Therefore, Mr. Radabaugh's email was i?correct in stating that DOE also "approved" the SSDP. 
See a/so White Declaration~ at 2, Paragraph 3 where Mr. White also indicates that" ... Ecology chose to issue two 
separate permits ... " 
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1 email address, Ms. Green is a: Town employee and planner. See Laing Declaration, at 2, 

2 paragraph 5 and Petitioners' Response Brief, at 4, line 5.4 

3 8) At 5:08 p.m. on February 15, 2011, DOT's White sent an email to Radabaugh at DOE 

4 confirming receipt of "this pennit." Attachment to White Declaration and Exhibit C to Laing 

5 Declaration. 

6 9) On February 16, 2011, DOT received the certified letter that had been mailed by DOE 

7 with tracking number ending in -3328. Exhibit B to Fisher Declaration. Mr. Fisher's 

8 Declaration indicates that this mailing contained the second February 15, 2011, the SSDP receipt 

9 letter from DOE. Fisher Declaration, at 2, paragraph 3. A copy of the SSDP receipt letter was 

10 attached to the Petition for Review filed in this case. 

11 10) On February 23,2011, Ms. Green, the Town's planner, forwarded an email to Jack 

12 McKenzie, the Town's Administrator, containing DOE's two February 15, 2011, letters. Exhibit 

13 F to Laing Declaration. 

14 11) On February 24, 2011, Ken L. Fisher, President of Petitioner Fairweather Basin Boat 

15 Club, first learned of the two letters written by DOE's Tallent when he received an email from 

16 the Town's Clerk, Sue Israel about them. Fisher Declaration, at 3 and 4, paragraph 6. 

17 12) Also, on F~bruary 24,2011, DOE mailed its February 15,2011, CUP approval letter to 

18 the Town by certified mail with tracking number ending in ~4189. See mailing envelope attached 

19 to Fisher Declaration as part of Exhibit A. See also Fisher Declaration at 1-2, Paragraph 2. 

20 
" Ms. Green apparently uses a personal email address for her business communications. See Exlubit F to the Laing 

21 Declaration which shows a February 23, 2011, email from Ms. Green's personal email address to Jack McKenzie at 
his official Town email address.Ml". McKenzie is the Town Administrator. Exhibit J to Laing Declaration. 
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1 13) On February 28,2011, the Town received via certified, return. receipt mail, DOE's 

2 February 15, 2011, CUP approval l~tter written by Mr. Tallent. Exhibit G attached to Laing 

3 Declaration: a March 9,2011, email from Ms. Green, the Town's planner, to DOT's White. See 

4 also Exhibit A to Fisher Declaration, the. USPS "Track & Confinn" form for the certified letter 

5 with a tracking number ending in -4189. 

6 14) On March 14, 2011, the Petitioners filed Petitions for Review in this case. 

7 Summary of Key Facts 

8 • DOE emailed i~s CUP approva11etter and SSDP receipt letter to DOT on February 15, 

9 2011. 

10 • DOE also emailed its CUP approval letter and SSDP receipt letter to the Town on 

11 February 15,2011. 

12 • DOE may have mailed its CUP approval letter to DOT on February 15, 2011, by certified 

13 mail (ending in tracking number-2225). However, the parties dispute the contention that 

14 the letter was ever mailed. 

15 • DOT never received DOE's CUP approval certified letter (ending in tracking number -

16 2225) in the mail. 

17 • DOE also mailed a certified SSDP receiptletterto DOT on February 15, 2011 (ending in 

18 tracking number ·3328). 

19 • DOT received DOE's SSDP receipt letter (ending in tracking number -3328) on February 

20 16,2011. 

21 
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1 • DOE sent by certified mail the CUP approval letter (ending in tracking number -4189) to 

2 the Town on February 24,2011. 

3 • The Town received the certified mail CUP approval letter (ending in tracking number-

4 4189) from DOE on February 28,2011. 

5 Analysis 

6 DOT applied to the Town for a SSDP and a CUP in order to construct an Eastside High 

7 Occupancy Vehicle (HOV) Project along SR 520. The Town approved both applications. 

8 However, a CUP application must also be ultimately approved by DOE before construction can 

9 begin. Both permits are discussed in the Shoreline Management Act (SMA) codified in Chapter 

10 90.58 RCW. 

11 RCW 90.58.140, entitled '''Development permits - Grounds for granting-

12 Administration by local government, conditions - Applications - Notices - Rescission -

13 Approval when pennit for variance or conditional use," states in relevant part: 

14 (1) A development shall not be undertaken on the shorelines of the state unless it is 
consistent with the policy of this chapter and, after adoption or approval, as appropriate, 

15 the applicable guidelines, rules, or master program. 

16 (2) A substantial development shall not be undertaken on shorelines of the state without 
:.first obtaining a pemrit from the government entity having administrative jurisdiction 

17 under this chapter. 

18 

19 (10) Anyperrnit for a variance or a conditional use by local government under approved 
master programs must be submitted to the department [of ecology] for its 3Dproyalor 

20 disapproval. Emphasis added. 

21 
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1 Once a decision has been made, procedures exist within the SMA to appeal permit 

2 decisions. RCW 90.58.180, "Appeals from granting, denying, or rescinding pennits -Board to 

3 act - Local government appeals to board - Grounds for declaring rule, regulation, or guideline 

4 invalid -Appeals to COurt," provides in relevant part: 

5 (1) Any person aggrieved by the granting, denying, or rescinding of a pennit on 
shorelines of the state pursuant to RCW 90.58.140 may, except as otherwise provided in 

6 chapter 43.21L RCW, seek review from the shorelines hearings board by filing a petition 
for review within twenty-one days of the date of receipt of the decision as provided for in 

7 RCW 90.58.140(6) . 
. 

8 In tum, RCW 90.58.140(6) discusses the process for appealing a SSDP, CUP or variance as 

9 follows: 

10 Any decision on an application for a pennit under the authority of this section, whether it 
is an approval or a denial, shall, concurrently with the transmittal of the ruling to the 

11 applicant, be transmitted to the department and tbe attorney general. A petition for review 
of such a decision must be commenced within twenty-one days from the date of receipt 

12 of the decision. With regard to apennit other than a permit governed by subsection (10) 
of this section, "date of receipt" as used herein refers to the-date that the applicant 

13 receives written notice from the dSJartm.ent [of ecology] that the department has received 
the decision. With regard to a permit for a variance or a conditional use, "date of receipt" , 

14 means the date a local govenunent or applicant receives the written decision of the 
department [ of ecology] rendered on the permit pursuant to subsection (10) of this 

15 section. For the purposes of this subsection, the tenn "date of receipt" has the same 
meaning as provided in RCW 43.21B.OO1. Emphasis added. 

16 
Since DOE does not reyjew (i.e., does not make the ultimate decision about but only 

17 
receives) an SSDP, the period for appealing the SSDP began on the date the DOT received 

18 
notice from DOE that DOE had received the Town's SSDP application decision. 

19 
Since DOE does review a CUP and variance, the period for appealing the CUP began on 

20 
the date the Town or the DOT received DOE's written CUP decision. 

21 
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RCW 90.58.140(6) does not specify a method for how DOE must transmit its notice of 

receipt of a local gov~rnment's SSDP decision or how it must transmit its written CUP decision. 

However, the last sentence ofRCW 90.58.140(6) refers to the definition of "date of receipt" 

provided in RCW 43.21B.001. Subsection (2) defines "date of receipt" as follows: 

(a) Five business days after the date of mailing; or 
I -

(b) The date of actual receipt, when the actu~ receipt date can be proven by a 
preponderance of the evidence. The recipient's sworn affidavit or declaration 
indicating the date of receipt, which is unchallenged by the agency, shall 
constitute sufficient evidence of actual receipt. The date of actual receipt, 
however, may neit exceed forty-five days from the date of mailing. Emphasis 
added. 

The definition quoted above of "date of receipt" does not refer to email communications. 

Both subsectiQns refer only to "mailing." The Legislature is aware of the difference between 

electronic communications and delivery of hard copy letters by the mail. If the Legislature had 

intended to allow transmission by email, it would have so specified. Therefore, I interpret 

RCW 43.21B.OOl to require that DOE send its written notice by US mail. My interpretation 

is consistent with DOE's own regulations. WAC 173-200, "Department review of conditional 

use and variance permits," states: 

(1) After local government approval of a conditional use or variance permit, local 
17 govenunent shall submit the permit to the department for the department's approval, 

approval with conditions, or denial. The department [of ecology] shall render and 
18 transmit to local government and the applicant its final decision approving, approving 

with conditions, or disapproving the permit within thirty days of the date of submittal by 
19 local government pursuant to WAC 173-27-110. 

20 (2) The department shall review the complete file submitted by local government on 
conditional use and variance permits and any other information submitted or available 

21 that is relevant to the application. The department shall base its detennination to approve, 
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approve with conditions or deny a conditional use permit or variance on consistency with 
the policy and provisions of the act and, except as provided in WAC 173-27-210, the 

2 criteria in WAC 173-27-160 and 173-27-170. 

3 (3) Local government shall provide timely notification of the d~partment's final decision 
to those interested persons having requested notification from local government pursuant 

4 to WAC 173-27-130. Emphasis added. 

5 Accordingly, DOE is required to "transmitU its decision to the underlying local 

6 government and to the applicant. WAC 173-27-030(16) defines "transmit" as follows: 

7 (16) IITransmitll means to send from one person or place to another by mail or hand 
delivery. The date of transmittal for mailed items is the date that the document is certified 

8 for mailing or, for hand-delivered items, is the date of receipt at the destination; 
Emphasis added. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

As a result of DOE's definition oflltransmit" and the regulation requiring it to "transmit" 

a CUP decision to the local g?vermnent and the applicant, I conclude that DOE's own 

regulations did not authorize sending by email. 

TheSSDP 

DOT contends that it received DOE's CUP approval letter and DOE's SSDP receipt letter 

on February 15, 2011, when it received both letters attached to an email. White Declaration, at 

2, Paragraphs 3 and 4. Thus, DOT contends that the date it actu~y received the email from 

DOE controls in starting the appeals period clock, i.e., February 15,2011. Accordingly, DOT 

argues that an aggrieved party had twenty-one days from February 15, 2011, to appeal- making 

the appeal deadline March 8, 2011. 

Although I agree in result with the majority, I reach that result by a different route. DOT 

did not actually receive DOE's SSDP receipt letter in the mail until February 16, 2011, 
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1 Therefore, I believe that the period for appealing the SSDP began on February 16, 2011 -

2 - the date the DOT actually received mailed notice from DOE that DOE had received the Town's 

3 SSDP application decision. As a result, the Petitioners had twenty-one days from February 16, 

4 2011, to appeal the SSDP: i.e., until March 9,2011. However, since the Petitioners did not :file 

5 their Petition for Review until March 14,2011, I would also grant DOT's Motion to Dismiss the 

6 SSDP. 

7 The CUP 

8 As indicated above, I do not believe that receipt by email is authorized to start the appeal 

9 period. Therefore, I discount the fact that both DOT and the Town received email notice of the 

10 CUP approval letter on February 15, 2i)1 1. In my opinion, email notice does not constitute 

11 legally sufficient notice to start an appeals period. In addition, I would deny DOT's Motion to 

12 Dismiss the CUP portion of the case for other reasons. 

13 The record reveals that DOE may have attempted or at least intended to transmit its CUP 

14 approval letter to DOT and the Town on February 15, 2011, by certified U. S. mail (see Exhibit 

15 H to Laing Declaration: DOE's Answer to Interrogatory No.7, at'16). However, DOE's 

16 interrogatory answer also indicates that there was return receipt confirmation that the letter 

17 ending in -2225 had actually been delivered. Yet, DOE did not supply to the Board its proof of 

18 actual receipt. For example, DOE could have submitted a USPS "Track and Confirm" fonn. Or, 

19 DOE could have submitted a "declaration ofmailing>t from someone indicating when the 

20 declarant actually deposited the CUP approva11etter into the US Mail. See also White 

21 Declaration at 2, Paragraphs 3 and 4 that acknowledges receiving only emails from DOE but 
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1 makes no mention of receipt by mail. Moreover, since the Town did not part?cipate in the 

2 motion, it did not provide the Board any documentation whatsoever. 

3 Significantly and compellingly, the record indicates that much more likely than. not, the 

4 CUP approval letter was never mailed on February 15, 2011. The record reveals not only that 

5 DOT never received this mailed CUP approval letter but, according to the USPS, the letter never 

6 existed within its records. Fisher Declaration, at 3, Paragraph 3. 

7 One can only speculate as to why DOT never received the certified letter DOE claims to have 

8 sent These are just some of the possibilities: . 

9 • The letter listed the correct tracking number but it was never actually dropped offwith or 
picked up by the USPS; , 

10 • A standard boilerplate letter was used but the drafter forgot to change the certified mail 
tracking number from what was on the template the last time the form letter was used; 

11 • The USPS lost the certified letter so that it was never delivered. 

12 We may never know precisely what happened. All the Board knows for certain from the 

13 record is that the White Declaration only mentions receiving the DOE letter by email. No 

14 document submitted to the Board indicates that' DOT ever received a mailed version of the CUP 

15 approval letter. In addition, the USPS tracking number for the CUP approval letter ending in-

16 2225 reveals not only that the letter was never delivered to DOT but that it did not exist; in 

17 contrast, the letter ending in ~3328 to DOT about the SSDP was delivered; and the one ending in 

18 -4189 about the CUP was actually delivered to the Town. 

19 It is clear that DOT never received DOE's CUP approval letter in the mail. A plain reading 

20 . ofRCW 90.58.140(6) repeatedly refers to the "date of receipt " as simply meaning the date an 

21 entity actually receives a document. As such, if the only relevant statute were RCW 
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1 90.58.140(6), I would conclude that DOT nev~r actually received legally required. mailed notice 

2 from DOE and therefore, the appeal period could not begin. However, because RCW 

3 90.58.140(6) also cites to RCW 43.21B.OOl, one must tum to the definition in that statute. 

4 RCW 43.21B.OOl(2)(a) defines "date of receipt" as ''Five business days after the date of 

5 mailing." The parties dispute whether'DOE ever mailed the CUP approval1etter in the first 

6 place. Because this is a material fact, I would treat DOT's Motion to Dismiss as if it were a 

7 motion for summary judgment. Since a material fact is in dispute, I would deny the motion.s 

8 Alternatively, assuming for the sake of argument that DOE actuany did mail its CUP 

9 approval letter on February 15, 2011, the appeal period started five business days later. RCW 

10 43.21B.OOl(2)(a). Since Monday, February 21,2011, was the President's Day holiday, the fifth 

11 business day was on February 23,2011. Aggrieved parties have twenty-<>ne days to appeal from 

12 that date. RCW 90.58.1 80. Therefore, an appeal had to be filed by March 16, 2011. Since 

13 Petitioners filed their appeal on March 14th, they timely appealed the CUP. 

14 In addition, as a different alternative, pursuant to RCW 90.58.140(6) and RCW 

15 43.21B.OOl(2)(b), another controlling date is the date either the applicant or the local 

16 government actually received the DOE written decision in the mail. Although DOT never 

17 received DOE's mailed notice, the record also reveals that on February 28, 2011, the Town 

18 

19 

20 

21 

5 Based on the evidence before the Board at this time, I would conclude that the Fisher Declaration and the three 
attached USPS "Track and Confirm" exhibits are more compelling than DOE's interrogatory answers. Two of the 
three certified letters at issue in this matter were shown by the USPS as baving been delivered. However, the CUP 
approval letter does not even exist according to USPS records. Neither DOE nor DOT submitted any documents to 
the Board to dispute the USPS recor<is. such as a declaration of mailing. Thus, weighing the evidence presently 
before the Board, I would conclude that DOE never mailed its CUP approval letter and therefore the appeal period 
never began. 
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received via certified, return receipt mail, DOE's February 15,2011, CUP approval letter. 

Exhibit G attached to Laing Declaration: Mona Green email to Scott White indicating that the 

Town received the CUP letter on February 28, 2011. See also Exhibit A to Fisher Declaration, 

the USPS ((Track & Confinn" form for the certified lett~ with. a tracking number ending in" 

4189 also showing February 28, 2011. 

Therefore, based on the date the To~ actually received the CUP approval letter, ;February 

28,2011, is the starting date of the twenty-one day appeal clock for the CUP appeal. Petitioners 

had until March 21,2011, to file their appeal. Petitioners appealed on March 14,2011, well 

ahead of that deadline. 

For the reasons listed above, I would deny DOT's Motion to Dismiss the CUP portion of the 

case and allow that portion of the appeal to proceed. 

DATBDlhis J'I-l.. <!ayof ~ .2011. 

In. Pi: 
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