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I. INTRODUCTION

Kathie Costanich (Ms. Costanich) is a former State of Washington
foster parent. In July 2001, the Department of Social and Health Services
(DSHS) investigated a referral of child abuse and neglect regarding
Ms. Costanich, which concluded with a finding of emotional abuse.
DSHS then revoked Ms. Costanich’s foster care license. Ms. Costanich
alleges that DSHS’ investigation that resulted in a founded finding of
emotional abuse and revocation of her foster care license amount to
tortuous conduct. Ms. Costanich sued DSHS in King County Superior
Court under the following legal theories: (1) intentional infliction of
emotional distress; (2) negligent investigation; (3) malicious prosecution;
and (4) abuse of process. All her claims were dismissed on summary
judgment. She now appeals dismissal of intentional infliction of
emotional distress and negligent investigation.'

In December 2001, Ms. Costanich was determined to have
emotionally abused children in her care by calling them names such as:

asshole, cock sucker, son of a bitch, bitch, fucker, slut, fucking cunt, and

nigger. Six foster children in the Costanich home were interviewed about

! The trial court never concluded that Ms. Costanich had standing to sue for
negligent investigation prior to this claim being dismissed. The court merely noted that
there was a material question of fact as to whether Ms. Costanich has standing either as a
dependency guardian or as a de facto parent. Ultimately, the court was able to dismiss
this claim because there was no proof of a “harmful placement” on the part of DSHS.



the name calling and five independently confirmed the allegations.
Ms. Costanich admitted to frequently using the words “fuck”, “son of a
bitch” and telling an African American boy in her care to move his “black

LL

ass.” She also claimed that the investigating social worker fabricated
evidence against her in order to reach a founded finding. Over ten years
later, the former Costanich foster children still hold fast to their prior
statements of extreme verbal abuse. See Appendix (App.) A and B. Ms.
Costanich’s appellate record to the Court of Appeals in 2007 regarding her
foster care license revocation and the appellate record to the Ninth Circuit
in 2010 regarding the dismissal of her § 1983 civil rights claim did not
contain evidence that the former foster children in her care had reaffirmed
the truth of the abuse allegations that brought about the revocation of Ms.
Costanich’s foster care license. The new reaffirming abuse statements are
contained in App. A and B.

The trial court properly granted DSHS’ motion for summary
judgment based on: 1) the time spent by foster children EN and BN with
the Kalispel Tribe during July and August of 2002 was the result of an
agreed visitation order signed by Ms. Costanich and her attorney, not an
involuntary placement by DSHS; 2) the order transferring jurisdiction of

EN and BN’s dependency cases to the Kalispel Tribe in April 2002 and

the Agreed Visitation Order of June 2002 is not a harmful placement as a



matter of law; and 3) the actions taken by DSHS social workers in
pursuing a referral of child abuse and neglect against Ms. Costanich’s
foster care license does not satisfy the threshold for the tort of outrage,
when the children stated that the abusive language and conduct had

occurred and still maintain the veracity of those allegations today.

LS



II. ISSUES

1. Whether Ms. Costanich had standing to bring a claim of
negligent investigation as a dependency guardian where the court order
did not terminate the mother’s parental rights, maintained visitation, and
kept DSHS the supervising agency?

2. Could Ms. Costanich meet the elements of a de facto parent
when she was a paid foster parent, the parental rights of the children’s
mother had not been terminated, and the foster children were subject to the
jurisdiction of the Kalispel tribe under the Indian Child Welfare Act?

3. Did DSHS make a “harmful placement” decision
concerning EN and BN when Ms. Costanich agreed to the June 2002
visitation order that allowed Indian foster children EN and BN to reside
with the Kalispel tribe during July and August of 2002?

4. Does the record contain any evidence that the Kalispel
Tribe entered its Agreed Visitation Order with Ms. Costanich because of
DSHS’ abuse investigation?

5. Does the pursuit of a referral of child abuse against a
licensed foster parent based on substantial allegations that she subjected
foster children to physical abuse and vulgar profanity constitute utterly
atrocious conduct sufficient to meet the threshold for actionable

misconduct constituting the tort of outrage?



II. COUNTER STATEMENT OF FACTS?

A. History Of Costanich Foster Home

Ms. Costanich was first licensed as a foster parent for the State of
Washington on October 31, 1983. CP at 631. Her initial license only
allowed “one male foster child between the ages of 11 and 14.” CP at
631. By March 23, 2000, Ms. Costanich’s foster license had been
amended to allow them a maximum of six foster children of either sex
ranging in ages from 0-18. CP at 631. Over time, the Costanich foster
home became known as a placement for “violent, sexually aggressive
youth (SAY) and medically fragile infants.” Costanich v. State Dep’t of
Soc. & Health Servs., 138 Wn. App. 547, 551, 156 P.3d 232 (2007). She
also became known as a foster parent home that “received numerous Child
Protective Services (CPS)/Licensing complaints \-Nith respect to the care
and treatment of foster children placed in [their] home.” CP at 631. As of

June 11, 2001, there had been a total of 27 CPS/Licensing referrals made

? Ms. Costanich’s Statement of Facts and arguments contained within the body
of her brief rely heavily on a declaration signed by her on April 8, 2012. CP at 1510-30.
This is particularly true when she argues about why the Kalispel Tribe decided to have
EN and BN stay on the reservation in July 2002. DSHS sought to strike this declaration
and the lower court made the following finding: “The Declaration of Kathie Costanich is
laced with hearsay, conclusory assertions, and irrelevancies. Rather than striking the
declaration in the wholesale manner advocated by DSHS, however, the court, to the best
of its ability has considered Ms. Costanich’s declaration to the extent that it offers
admissible and relevant evidence for the purpose of understanding her perspective and for
the purpose of viewing the evidence and all reasonable inferences from the evidence in
the light most favorable to her.” CP at 1662-80. It remains DSHS’ position that this
declaration should be disregarded or at a minimum, limited to showing her subjective
state of mind.



against the Costanich home.> CP at 632-38. These referrals consisted of
licensing concerns, physical abuse and neglect, sex abuse, and emotional
abuse.

B. Alleging Physical And Emotional Abuse Of Foster Children
Referral (Number 28)

On July 11, 2001, DSHS received the 28th abuse referral against
the Costanich home. CP at 639. This referral alleged that Ms. Costanich
both physically and emotionally abused the foster children in her care. CP
at 1391-92. The referent to DSHS was Richard Crabb. He learned the
details of the abuse allegation from Kevin Davies who was a foster child
living in the Costanich home. At the time of the referral, Mr. Crabb was
Mr. Davies therapist. CP at 110. Based on Mr. Crabb’s referral, DSHS
recorded three instances of possible abuse in the Costanich home. These
incidents included (1) Ms. Costanich physically assaulting foster child FW
and saying “stop fucking lying, tell the truth, I’ll kill you bastard” (CP at
1391-92); (2) Ms. Costanich being physical with foster child PT for bed
wetting and telling him to “get his black ass in and clean his room™ (CP at
1392); and (3) Ms. Costanich’s copious swearing, including telling foster

child EN to “clean your fucking room, you cunt.” CP at 1392.

*These 27 DSHS referrals consisted of 8 claims of physical abuse; 6 claims of
physical neglect; 4 claims of sex abuse; 28 licensing issues; 3 claims of emotional abuse.
During the time of these referrals, Ms. Costanich was alleged to have cussed at her foster
children (CP at 632); used derogatory names against a foster child such as “bastard™ (CP
at 634); and swearing in front of the foster children (CP at 634).



At the time of this referral, there were six dependent foster children
living in the Costanich home; FW (age 17); KD (age 16); IS (age 12); PT
(age 10); EN (age 8); and BN (age 4).* CPat 109, 119.

C. The Investigation

The July 11 abuse referral was assigned to DSHS investigator
Sandy Duron (Ms. Duron). CP at 415. Ms. Duron personally interviewed
each foster child residing in the Costanich home and reviewed extensive
documentation. CP at 415, 476, 478-83. With the exception of BN, all
stated that Costanich regularly used profanity such as “fuck™ and “bitch”
and would often tell the children to “go to your fucken room.” CP at 479.
Four year old BN stated she learned the words “fuck you”, “shit”, “fucker”
and “asshole” from Ms. Costanich. CP at 479. The children corroborated
that Ms. Costanich called eight year old EN a “cunt.” Also they confirmed
that ten year old PT was told to “get his black ass down to his room” and
that urine soaked sheets were rubbed on his face. CP at 478-79. Finally,
the children reported that Ms. Costanich kicked them and/or pulled their
hair. CP at 478-79, 482.

Ms. Duron also interviewed the Costanichs’ assistants. CP at 479,

481-82. They confirmed Ms. Costanich used profanity, such as “fuck”

* FW was in a dependency guardianship with Ms. Costanich. KD, JS, and PT
were identified as sexually aggressive youth (SAY). EN and BN were in dependency
guardianships with Ms. Costanich. See App. E and F.



and “bitch,” around the children. CP at 479, 481-82. Ms. Hill also
confirmed that Ms. Costanich called EN a “cunt” and a “bitch.”® CP at
481. Ms. Duron interviewed friends and relatives of Ms. Costanich, as
well as PT’s Guardian ad Litem and the girls’ psychiatrist, Dr. Vincent.
CP at 482-83. With the exception of Dr. Vincent, these witnesses all
confirmed that they observed Ms. Costanich direct profanity at the
children. CP at 480-83.

DSHS stopped placing children in the Costanich home on July 18,
2001, resulting in no new children being placed in their home. CP at 454,
629, 1320. On July 19, 2001, Ms. Duron personally interviewed
Ms. Costanich.® CP at 452-53. Ms. Duron asked Ms. Costanich about the
allegations in the referral and further information disclosed during the
investigation. CP at 452-53. Ms. Costanich confirmed she used the words
“fuck”, “son of a bitch”, and “black ass”. CP at 453. A representative of
the Washington foster parent association, Larry Stevens, stated
Ms. Costanich used “fuck™ as “every noun, verb, adjective there is.” CP at
453. Ms. Costanich and Larry Stevens then laughed about the use of this

word. CP at 453.

3 This statement was never repudiated by Ms. Hill. CP at 568.

® Also at this interview was Ms. Costanich’s husband, Ken Costanich and Larry
Stevens, a representative of the Foster Parent Association of Washington State (FPAWS).
CP at 452.



DSHS held several meetings throughout the course Ms. Duron’s
investigation of Ms. Costanich to discuss whether the children should be
removed from the home. CP at 416-17. Present at these various meetings
were licensing workers, the children’s social workers, supervisors, Deputy
Regional Administrator Robert Stutz, Assistant DSHS Secretary Roslyn
Oreskovich, and the Seattle Assistant Attorney General Division Chief for
Social and Health Services, Noella Rawlings. CP at 416-17, 650.

In a meeting held on October 3, 2001, the group suggested that an
outside consultant be hired to give input as to the allegations. CP at 417.
Consequently, DSHS retained Clinical Psychologist Beverly Cartwright,
| to opine as to the effect humiliating and demeaning verbal abuse would
have on foster children that have a history of abuse. CP at 417, 492.
Dr. Cartwright concluded that “[p]erjorative statements can erode a child’s
confidence, a child’s will to succeed and capacity to change . . . . This
behavior can also maintain attachment difficulties, undermines
relationships with authority figures, and exacerbate poor self-management
styles that include not [sic] withdrawal and suppression of emotions, but
also acting out.” CP at 493-94.

In 2001, the definition of child abuse that applied to foster parent
licensure included cruel or inhumane acts, “regardless of observable

injury”” and actions that injured or created a risk to a child’s mental health.



WAC 388-15-130(3)(d) and (g). Additionally, recent case law provided
that profanity could constitute humiliating discipline. Morgan v. Dep’t of
Soc. & Health Servs., 99 Wn. App. 148, 155, 992 P.2d 1023 (2000). Based
on the interviews, document review, group meetings, consultation with her
supervisor Beverly Payne, and Dr. Cartwright’s report, Ms. Duron
determined that the referral for child abuse and neglect was founded as to
emotional abuse, but inconclusive as to physical abuse. CP at 119, 706.
Ms. Duron personally informed Ms. Costanich of these findings on
November 2, 2001, and that she could meet with members of DSHS to
discuss the findings. CP at 417. Ms. Costanich was also informed of the
findings by letter dated December 18, 2001. CP at 700.
D. Appeal Of Abuse Finding And License Revocation

By agreement with Ms. Costanich and pursuant to the requirements
of RCW 26.44.125, Kyle Smith (Ms. Smith), DLR/ CPS section manager,
agreed to automatically review Ms. Costanich’s founded finding of abuse.
CP at 700. Although not typical in such a review, Ms. Smith also had her
assistant, Sonja Heard, contact several additional witnesses whose names
were supplied by Ruth Graham, foster parent liaison.” CP at 701. After
further review and consideration of the additional witness statements,

Ms. Smith upheld the finding of emotional abuse. CP at 701, 714. Given

7 A listing of all the additional witnesses and a summary of their statements can
be found at CP at 707 -12.
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Ms. Smith’s sustained finding of emotional abuse, Ingrid McKinney,
licensor of the Costanich foster home, revoked the foster care license
pursuant to WAC 388-148-0095(2)(b).

Ms. Costanich appealed the emotional abuse finding and
revocation decision under RCW 26.44.125. Costanich, 138 Wn. App. at
553. The requested administrative hearing was conducted over 19 days
from September 23, 2002, to Ja}luary 14, 2003. CP at 500. Although the
Administrative Law Judge (ALJ) found that Ms. Costanich used profanity,
such as “fuck”, “bitch™, “asshole”, and “black ass”, and touched urine
soaked sheets to 10 year old PT’s face, the ALJ did not find that
Ms. Costanich’s actions rose to the level of emotional abuse because there
was no showing that the foster children in question sustained injury. CP at
508, 525-26. Accordingly, the ALJ overturned DSHS’ finding of
emotional abuse and revocation of the foster care license. CP at 526.
DSHS appealed the ALJ’s decision to the Department of Social and
Health Services Board of Appeals. CP at 529. The Board of Appeals
Review Judge (in a lengthy opinion) overturned the ALJ decision
regarding emotional abuse and made the following conclusions: (1)
Ms. Costanich “abused children by saying ‘I’ll kill you bastard’ to FW; (2)
telling PT to “move his black ass™; and (3) “calling a child a bitch and

cunt, and swearing at children.” CP at 608. Also, the judge concluded



that Ms. Costanich’s foster care license “shall be revoked because [she]
violated six foster care licensing rules.” CP at 608.

After the Review Judge’s decision, Ms. Costanich appealed to the
Superior Court of Washington for King County. CP at 610. The Superior
Court reversed the Review Judge’s decision because he had made
additional findings of fact that were inconsistent with the ALJ’s decision.
CP at 611-12. However, the Superior Court also specifically found there
was substantial evidence Ms. Costanich swore at the children and this was
“theoretically” a ground for revocation. CP at 612.

DSHS appealed and the Court of Appeals affirmed the Superior
Court. Costanich v. Dep’t of Soc.& Health Servs., 136 Wn. App. 1053,
2007 WL 211203 (2007) (unpublished opinion). However, the Court also
held that DSHS’s actions were initially justified and on that basis reversed
the Superior Court’s award of attorney fees to Ms. Costanich’s attorney.
.

Ms. Costanich moved for reconsideration of the decision on
attorney fees. Costanich, 138 Wn. App. 547. On reconsideration this
Court reiterated that DSHS was substantially justified in its initial
concerns for the children, but ruled that since the Review Judge was part
of DSHS, and he acted in an arbitrary and capricious manner by exceeding

his authority, the award of attorney fees was reinstated. Id. at 564.
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Ms. Costanich then appealed the amount of the award of attorney fees to
the Washington Supreme Court. She did not prevail. Costanich v. Dep't
of Soc. & Health Servs., 164 Wn.2d 925 (2008).

E. Location Of Costanich Foster Children During And After
Abuse Investigation

Of the six foster children in the Costanich home at the start of the
abuse investigation, DSHS decided to place KD, JS, and PT in other foster
homes where they would not be subject to Ms. Costanich’s emotional
abuse.® CP at 3. The young sisters EN and BN and the oldest boy FW
(who was almost ready to age out of the foster care system) remained with
the Costanichs after completion of the subject abuse investigation. CP at
3.

Although EN and BN remained in the Costanich home, efforts
were made by DSHS to remove the girls from Ms. Costanich’s control.
The social worker for EN and BN, Jackie Timentwa-Wilson, had
significant concerns about these two girls continuing to live in the
Costanich home. CP at 658. Ms. Timentwa-Wilson and an Assistant
Attorney General filed a motion to terminate Ms. Costanich’s dependency
guardianship for EN and BN in King County. CP at 657-59. Prior to the

King County Juvenile Court hearing on DSHS’ motion to terminate

¥ DSHS also decided JS had to be removed from the Costanich home because he
offended against another foster child while visiting another foster home and DSHS was
concerned with JS remaining in the Costanich home around EN and BN. CP at 650.
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guardianship of EN and BN, the Kalispel Tribe filed a motion to take
jurisdiction of the girls’ dependency cases. (App. D).

Ms. Costanich agreed to the Tribe’s motion to transfer
jurisdiction.” CP at 1102-03. As a result of Ms. Costanich’s agreement
with the Kalispel Tribe, the DSHS motion to terminate guardianship was
never heard by the King County Juvenile Court. CP at 659. Accordingly,
EN and BN were never removed from Ms. Costanich’s care by DSHS.
CP 1606. Despite maintaining jurisdiction over EN and BN’s dependency
cases, the Kalispel Tribe requested that DSHS provide -courtesy
supervision for both girls, but DSHS no longer had input into the decisions
of the tribe after they assumed jurisdiction. CP at 659.

F. Summer Vacation With The Kalispel Tribe

By June 2002, Ms. Costanich and the Kalispel Tribe entered into
an “Agreed Visitation Order.” (App. C). The order provided for EN and
BN to go to the Kalispel Reservation for a 30 day (July to August 2002)
visit which was meant to be a “summer vacation.” CP at 1594, 1606. The
vacation allowed EN and BN an opportunity to stay with their extended

family members on the Kalispel Reservation and to meet certain Kalispel

? Ms. Costanich claims to have had no choice in the decision to transfer EN and
BN’s dependency case to the Kalispel Tribe. This is an inaccurate statement. She could
" have objected to the transfer pursuant to the Indian Child Welfare Act, 25 U.S.C. §
1911(b). Instead of objecting, Ms. Costanich remained silent. See Order of Dismissal on
Reconsideration of Summary Judgment Order, footnote 10, CP 1674-1675.
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tribal members. They also were included in tribal youth events and other
exciting events such as the Kalispel Tribal Pow Wow. CP at 1594-95.

DSHS was not a party to the Tribe’s visitation order, nor did DSHS
provide any input or opposition to the creation of the order. CP at 659,
1593-96. At the end of the 30 day summer vacation, the Tribe returned
both EN and BN to the Costanich home. CP at 659, 1606. EN remained
in the Costanich home until June 2010. BN still resides with
Ms. Costanich. CP at 1606.
G. Procedural History Of Present Matter

Pending Ms. Costanich’s appeal of her abuse finding and licensing
revocation, she filed federal civil rights claims'® and other state tort
claims'' against DSHS and six individually named defendants. CP at 1,
Costanich v. Dep't of Soc.& Health Servs., 627 F.3d 1101, 1106 (2010).
The lawsuit was initially filed in the Superior Court of the State of
Washington for King County on December 17, 2004. “DSHS removed
the action to federal court, where it was held in abeyance pending the state
court appeal.” Costanich, 627 F.3d at 1106. Once the state court license

revocation appeal concluded, DSHS moved for summary judgment

942 U.S.C. § 1983; CPat 7.

' The state tort claims included: negligent infliction of emotional distress;
negligent investigation; malicious prosecution; and abuse of process. CP at 5-7. The
negligent infliction claims was later amended to intentional infliction of emotional
distress. CP at 359.

15



claiming absolute immunity and qualified immunity. /d at 1106-07.
Ms. Costanich moved for summary judgment on her § 1983 claims and
argued that Ms. Duron deprived her of due process rights because
Ms. Duron fabricated evidence during the abuse investigation. /d. at 1107.
The District Court granted summary judgment to DSHS on the § 1983
claims, but declined to exercise supplemental jurisdiction over the state
court causes of action.'”” Jd. Both DSHS and the six individually named
defendants appealed to the Ninth Circuit Court of Appeals. /d. While the
district court’s decision on the § 1983 civil rights claims were on appeal in
the Ninth Circuit, the King County Superior Court stayed the four
remanded state law claims. CP at 67-77. On December 3, 2010, the Ninth
Circuit dismissed Ms. Costanich’s § 1983 claims on the grounds of
absolute immunity and qualified immunity. Costanich, 627 F.3d at 1117.
Specifically as to Ms. Duron, the court said “we affirm the judgment in
favor of Duron on qualified immunity grounds for her investigation and
the declaration in support of the guardian termination proceedings
because, although genuine issues of material fact exist as to whether
Duron deliberately fabricated evidence, Duron did not deprive Costanich

of a clearly established constitutional right.” /d.

' The state court causes of action were remanded back to King County Superior
Court on July 17, 2008. CP at 13.
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With Ms. Costanich’s § 1983 claims finally resolved, the King
County Superior Court placed her remaining state law claims back on the
active docket on March 31, 2011. CP at 78. Ms. Costanich filed a motion
for partial summary judgment (CP at 79-107) and DSHS cross-moved for
summary judgment CP at 388-409. On December 2, 2011, the Honorable
King County Superior Court Judge, Jay V. White, granted DSHS’ motion
for summary judgment in part. CP at 1086-91. The court granted DSHS”
motion as to intentional infliction of emotional distress (outrage),
malicious prosecution, and abuse of process, but denied its motion with
regard to negligent investigation. CP 1086-91. However, on the eve of
trial (April 3, 2012), Judge White reconsidered his prior ruling on DSHS’
motion regarding negligent investigation. CP at 1662-80. Judge White
requested that the parties submit additional briefing regarding the
applicability of Roberson v. Perez, 156 Wn.2d 33, 123 P.3d 844 (2005), to
the remaining claim of negligent investigation. The judge did not ask for
additional facts.”> On April 13, 2012, the Court dismissed Ms.
Costanich’s negligent investigation claim on summary judgment as a

matter of law. CP at 1679. The appeal was timely filed. CP at 1652-55.

¥ Ms. Costanich’s briefing contained 205 pages and a new declaration signed by
her with 107 paragraphs of alleged new facts. CP 1378-1583.
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IV. ARGUMENT

A. Standard Of Review

The purpose of summary judgment is to avoid a useless trial.
Hudesman v. Foley, 73 Wn.2d 880, 886, 441 P.2d 532 (1968); Olympic
Fish Prods., Inc. v. Lloyd, 93 Wn.2d 596,.602, 611 P.2d 737 (1980).
Summary judgment is appropriate if “there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter
of law.” CR 56(c); Johnson v. Dep't of Soc. & Health Servs., 80 Wn.
App. 212, 226, 907 P.2d 1223 (1996). A material fact is one upon which
the outcome of the litigation depends. Hudesman, 73 Wn.2d at 886.

After the moving party has carried its burden under CR 56, the
non-moving party may not rest upon the mere allegations or denials of its
pleadings, but must set forth evidence specific facts showing that there is
a genuine issue for trial. Celotex Corp. v. Catrett, 477 U.S. 317, 323-24,
106 S. Ct. 2548, 91 L. Ed. 2d 265, (1986). Mere speculation, suspicions,
and beliefs are insufficient to avoid summary judgment. See Columbia
Pictures Indus., Inc. v. Prof’l, Inc., 944 F.2d 1525, 1529 (9th Cir. 1991),
aff’d, 508 U.S. 49 (1993); Baldwin v. Sisters of Providence, Inc., 112
Wn.2d 127, 132, 769 P.2d 298 (1989). Likewise, purely conclusory
allegations with no concrete, relevant particulars, will not bar summary

judgment. Forsberg v. Pac. Nw. Bell Tel. Co., 840 F.2d 1409, 1419 (Sth
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Cir. 1988); Vacova Co. v. Farrell, 62 Wn. App. 386, 395, 814 P.2d 255
(1991).
B. Ms. Costanich Lacks Standing To Bring A Claim For
Negligent Investigation Where The Court Has Not Terminated
The Mother’s Parental Rights, Has Maintained Visitation, And
Kept DSHS As The Supervising Agency Over Children In A
Dependency Guardianship
The question of whether Ms. Costanich has standing to bring a
claim of negligent investigation is a question of law subject to de novo
review. See Ducote v. Dep’t of Soc. & Health Servs., 167 Wn.2d 697, 222
P.3d 785 (2009) (stepparent did not have standing to sue for negligent
investigation because he was not a parent, guardian, or a custodian under
RCW 26.44.010.)" The court orders which appointed Ms. Costanich as
the dependency guardian for EN and BN did not terminate the mother’s
parental rights, directed that the mother be included in the children’s
upbringing including visitation and consultation on cultural and religious
issues, kept DSHS as the supervising agency over the dependency, and
also directed the Kalispel tribe be involved in the children’s upbringing,

- including religious and cultural events during the children’s minority. See

App. E& F.

' Although the trial court concluded that there was a question of fact as to
Ms. Costanich’s standing to sue, the State respectfully submits that this is an issue of law,
related to whether Ms. Costanich has stated a claim upon which relief can be granted.
See RAP 2.5(a)(2). The issue was raised below and this court can affirm the dismissal of
the negligence investigation claim based on this ground. La Mon v. Butler, 112 Wn.2d
193, 200-01, 770 P.2d 1027 (1989).



Ms. Costanich’s status was comparable to that of a foster parent.

In Blackwell v. Dep't of Soc. & Health Srvcs., 131 Wn. App. 372, 377

n.12, 127 P.3d 752 (2006), this court held that foster parents do not have

standing to sue for negligent investigation.'” Because the court did not

terminate the parental rights of EN and BN’s mother, ordered ongoing
visitation with the mother, and maintained DSHS as the supervising
agency over the dependency, only EN, BN, and their mother (parent) had
standing under RCW 26.44.010 to bring a claim of negligent investigation.

Blackwell, 131 Wn. App. at 377, n.12. This court should also affirm the

dismissal of Ms. Costanich’s negligent investigation claim based upon

lack of standing.

C. De Facto Parentage Does Not Apply To Negligent Investigation
Claims And Must Be Established Prior To Allegations That
Specific Duties Are Owed To Them
Since Ms. Costanich does not meet the statutory criteria for

standing to bring a claim for negligent investigation, she attempts to

establish standing by claiming that she is the de facto parent of EN and

BN. Washington courts do recognize the concept of de facto parent and

the leading case on this matter is /n re Parentage of L.B., 155 Wn.2d 679,

" In Blackwell the court also noted that the plaintiffs were not legal custodians
or guardians as those terms are used in child welfare legislation, citing to RCW
13.34.030(7) and 13.34.210. RCW 13.34.030(7) is now codified as 13.34.030(9). Of
additional note, since 2010 conversion of a dependency guardianship to a guardianship is
governed by Ch. 13.36 RCW,
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122 P.3d 161 (2005). Ms. Costanich fails to meet all the elements of a de
facto parent even if the court were to consider de facto parents eligible to
sue for negligent investigation. Accordingly, Ms. Costanich’s de facto
parent argument regarding the case at bar is misplaced and without merit.

When the trial court initially denied DSHS” motion for summary
judgment concerning negligent investigation on December 2, 2011, it
found that there “are genuine issues of material fact and law as to the
threshold issue of whether Ms. Costanich has standing to sue for negligent
investigation as a ‘parent, custodian, or guardian’ within the meaning of
RCW 26.44.010, specifically whether Ms. Costanich has standing as a de
facto parent or guardian.” CP at 1659. DSHS is unaware of any
Washington case that provides a de facto parent the right to sue for
negligent investigation or where a dependency guardian was treated as a
de facto parent.'®

Subsequent to the L.B. decision, the Washington Supreme Court
clarified that de facto parentage designation is not available when other

statutory remedies exist whereby a petitioner’s relationship to a child can

'®In Ducote, 167 Wn.2d 697, appellant, a stepparent, sought to be designated as
a de facto parent, but the Supreme Court refused to hear the argument because the
appellant failed to raise this argument in a timely manner. The Court stated “[t]his case
offers us the opportunity to clarify who, other than parents, are in the class of persons
who may sue for negligent investigation under RCW 26.44.050. Consistent with the test
articulated in Bennett v. Hardy, 113 Wn.2d 912, 784 P.2d 1258 (1990), we confirm that
the class of persons who may sue for negligent investigation is limited to those
specifically mentioned in RCW 26.44.010, namely, parents, custodians, and guardians,
and the child or children themselves.” /d. at 704-05.
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be legally recognized. In re Parentage of M.F., 168 Wn.2d 528, 532, 228
P.3d 1270, 1272 (2010). Therefore, the Court in M.F. reasoned that the
correct starting point is not whether the de facto parent test has been met,
but rather does the petitioner have a remedy other than through a de facto
parent analysis. Id. at 534.

Here, Ms. Costanich is not entitled to de facto parent status
because she clearly has other remedies available to her by statute. After
initially being appointed as the dependency guardian for EN and BN,
Ms. Costanich never sought to end the dependency and terminate the
parental rights of EN and BN’s mother, seek custody of the girls pursuant
to RCW 26.10.030, or to then pursue adoption under Chapter 26.33 RCW.
Regarding adoption, Ms. Costanich never appears to have made an effort
to file for adoption, but alleges that the Kalispel Tribe does not permit
adoptions.!” If Ms. Costanich’s claim about adoption is true, then a
Washington courts certainly have no authority to dictate to the sovereign
Kalispel Tribe who can be “parents” for their children. A tribe’s right to
recognize a parent of an Indian child is absolute and not contingent on
artificially created state concepts such as “de facto” parent. The term de
facto parent is meaningless under the confines of Indian law. Pursuant to

the Indian Child Welfare Act (ICWA) of 1978, the concept of a de facto

"7 In Ms. Costanich’s declaration (CP at 819) and her motion for summary
judgment (CP at 95), she claims that EN and BN’s tribe will not allow adoption.



parent of an Indian child is clearly incompatible. According to 25 U.S.C.
§ 1903(9), a parent of an Indian child is narrowly defined as:

any biological parent or parents of an Indian child or any

Indian person who has lawfully adopted an Indian child,

including adoptions under tribal law or custom. It does not

include the unwed father where paternity has not been
acknowledged or established.

This definition of a “parent” clearly does not include Washington
State Supreme Court’s de facto parent. Also, this definition requires one
who is asserting a right as a parent, such as an unwed father, to have the
right acknowledged or established. Here, Ms. Costanich has failed to have
her alleged right as a parent for EN and BN acknowledged or established
prior to her lawsuit. Finally, in a recent Washington case, the Court of
Appeals held that a “de facto parent has no standing to claim custody
under ICWA . ..” Inre Beach v. Johnston, 159 Wn. App. 686, 689, 246
P.3d 845 (2011). Accordingly, Ms. Costanich has no standing for
negligent investigation pursuant to the [ICWA.

If the court believes Ms. Costanich had no other statutory remedies
available to be legally recognized as the “parent” for EN and BN, the
analysis then moves to de facto parent determination. As stated earlier,
the leading de facto parent case is L.B. There, the Court considered

whether L.B.’s biological mother’s former lesbian partner had standing to

petition for a determination of co-parentage. The Court held that the
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former partner could petition for co-parentage if she had established a de
facto relationship with L.B. To establish a de facto parent status, the
petitioner must meet the following five elements:
(1) the natural or legal parent consented to and fostered the
parent-like relationship; (2) the petitioner and the child lived
together in the same household; (3) the petitioner assumed
obligations of parenthood without expectation of financial
compensation; (4) the petitioner has been in a parental role
for a length of time sufficient to have established with the
child a bonded, dependent relationship, parental in nature;
and (5) the petitioner has fully and completely undertaken a
permanent, unequivocal, committed, and responsible parental
role in the child’s life.
L.B. 155 Wn.2d at 708.
Ms. Costanich fails to meet the five part test outlined in L.B. First,
Ms. Costanich fails to produce any evidence that EN and BN’s biological
mother consented to the Costanichs’ appointment as dependency
guardians and that the biological mother fostered the parent-like
relationship with Ms. Costanich. Second, Ms. Costanich has continued to
receive substantial financial payments as a dependency guardian for the
service she provided to EN and BN. These payments have extended for

years and even after filing the present lawsuit.'® CP at 701, 715-99.

Third, Ms. Costanich does not meet is the last requirement of the test:

'® This significant financial benefit to Ms. Costanich may well have been the
real reason why she never sought to end the girls’ dependency by petitioning for
adoption, legal custody, or conversion of guardianship. See App. G (payments to
Ms. Costanich for the care of EN and BN.)
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undertaking a permanent role in a child’s life. DSHS asserts that because
Ms. Costanich failed to end the dependency guardianship, she did not
form a permanent legal relationship with EN and BN.

As a practical matter, even if Ms. Costanich had a common law
claim for de facto parentage and could satisfy all of the elements set forth
in L.B., de facto parentage status should not be deemed to exist until there
has been a judicial determination that one meets the criteria. See A.H. v.
M.P., 447 Mass. 828, 857 N.E.2d 1061 (2006) (in the context of a de facto
parent claim, the best interests standard comes into play only after a judge
has determined that the elements of de facto parentage exists). Absent
notice of a judicial determination of de facto parentage, DSHS would have
no way of knowing to whom it owes this ethereal tort duty for which Ms.
Costanich argues. For all the foregoing reasons stated, Ms. Costanich
does not qualify as a de facto parent.

D. Ms. Costanich’s Negligent Investigation Claim Was Properly
Dismissed Because There Is No Evidence That DSHS Made A
Harmful Placement

In the case at bar, the lower court assumed DSHS conducted an
incomplete investigation for purposes of summary judgment and focused
solely on whether Ms. Costanich had evidence of a harmful placement.
CP at 1631-32. Ultimately the lower court held that DSHS made no

harmful placement decision and that the case of Roberson, 156 Wn.2d 33



controlled Ms. Costanich’s negligent investigation claim. CP at 1637-42.
This Court should affirm the lower court’s dismissal based upon
Roberson.

A negligent investigation claim requires proof of the following two
elements: (1) that “DSHS has gathered incomplete or biased information™
during the course of its abuse or neglect investigation and (2) that said
investigation results in a “harmful placement decision such as removing a
child from a nonabusive home, placing a child in an abusive home or
letting a child remain in an abusive home.” MW. v. Dep’t of Soc. &
Health Servs., 149 Wn.2d 589, 70 P.3d 954 (2003) (emphasis added).

Subsequent to M. W., the Washington Supreme Court addressed the
question of whether a “harmful placement™ decision can be premised upon
“constructive removal” in the Roberson case. In Roberson, parents,
Jonathan and Honnah Sims, claimed that a negligent investigation resulted
in a harmful placement of their child. Both Jonathan and Honnah were
named suspects in an abuse and/or neglect referral received by the
Department of Social and Health Services. Roberson, 156 Wn.2d at 46.
Before the investigation commenced, Jonathan and Honnah Sims
voluntarily relinquished their parental rights to their son (Daniel) and sent
him to stay in Kansas with his grandmother. The decision to send Daniel

to Kansas was a “preemptive move” on the part of Daniel’s parents to
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keep him at arms’ length from a Child Protective Services (CPS)
investigation. Jd at 46. Daniel stayed with his grandmother for
approximately seven months. /d at 36. Later, Jonathan and Honnah Sims
filed a lawsuit claiming that their voluntary seven month separation from
their son was the result of a negligent investigation.

The Supreme Court of Washington labeled this claim as a
“constructive placement” and declined to extend the cause of action for
negligent investigation to such “constructive placement™ decisions. Id. at
46. The Supreme Court noted that the extension of the negligent
investigation claim to that end was “beyond the statute.” Id. The Court
expressed three reasons why such constructive placements would be
problematic for RCW 26.44.050: (1) “any ‘harm’ resulting from the
investigation would be purely speculative in nature” (2) “claimants
asserting ‘constructive placement’ could largely control the extent of their
damages™ and (3) “constructive placement decisions could encourage
individuals to frustrate investigations.” Roberson, 156 Wn.2d at 46-47.

1. DSHS Conducted A Complete And Unbiased Abuse
Investigation Against Ms. Costanich

Ms. Costanich asserts that DSHS conducted an incomplete
investigation against her. This assertion is not grounded in the record

before the court. Contrary to Ms. Costanich’s assertion DSHS’
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investigation was thorough and complete. The investigation lasted for
approximately five months and consisted of numerous interviews of
witnesses some of which were interviewed more than once. CP at 109-23.
Importantly, all six of the foster children in Ms. Costanich’s home were
interviewed regarding the allegations of extreme verbal abuse. CP at 111-
12, 115. All with exception of the youngest child, four year old BN,
confirmed that Ms. Costanich called them names such as asshole, cock
sucker, son of a bitch, bitch, fucker, slut, fucking cunt, and nigger. CP at
111-12, 115. As a result of this investigation, DSHS made a finding of
emotional abuse against Ms. Costanich.'” CP at 119. Over ten years later,
the former Costanich foster children still hold fast to their prior statements
of extreme verbal abuse. See App. A and B.
2. DSHS’ Investigation Did Not Result In The Harmful
Placement Of EN And BN Such As Removing Them
From The Care Of Ms. Costanich
Even if Ms. Costanich is able to persuade this Court that DSHS
conducted an incomplete investigation, she must still prove that DSHS

made a harmful placement decision regarding EN and BN, such as

removing them from the care of Ms. Costanich. It is here that Ms.

' In addition to the allegation of emotional abuse, DSHS also investigated an
allegation of physical abuse. Physical abuse was determined to be inconclusive. CP at
109.
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Costanich negligent investigation claim fails as a matter of law and the
lower court’s ruling should be affirmed.

Ms. Costanich points to DSHS filing a motion to terminate her
dependency guardianship, the Kalispel Tribe taking jurisdiction of EN and
BN’s dependency cases (App. D), and the entry of the Agreed Visitation
Order of June 2002 (App. C) as evidence of a harmful placement. To
support this position, she claims Tyner v. Dep’t of Soc. & Health Servcs.,
141 Wn.2d 68, 1 P.3d 1148 (2000), is instructive. In 7Tyner, a DSHS
social worker filed a dependency petition alleging that Mr. Tyner sexually
abused his children. Based upon that petition, the court entered an order
prohibiting Mr. Tyner from having contact with his children. Subsequent
to filing the dependency petition, the social worker concluded his abuse
investigation against Mr. Tyner and determined the allegations to be
unfounded. However, the social worker failed to inform the court of his
finding and the court continued to restrict Mr. Tyner’s contact with his
children. The restriction on Tyner’s contact with his children was directly
related to the social worker’s failure to update the court on the result of the
abuse investigation against Mr. Tyner. As a result, the court found the
social worker to have made a harmful placement decision (removing
children from a non-abusive parent).

Ms. Costanich’s negligent investigation claim is easily
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distinguishable from Tyner. First, a motion to terminate the dependency
guardianship by itself is not a placement decision because the King
County Superior Court never had the opportunity to rule on DSHS’
motion to terminate before the Kalispel Tribe took jurisdiction. CP at
1610-11. Second, EN and BN never were removed from Ms. Costanich’s
care unlike the children in the Tyner case. CP at 1606. Third, there is no
evidence that DSHS represented before the Kalispel Tribal Court that
Ms. Costanich is verbally abusive to the children in her care. Finally,
there is no evidence that the tribal court received and/or relied on DSHS’
abuse investigation report to create the June 2002 Agreed Visitation
Order. Tyner is not instructive to this matter as asserted by Ms. Costanich.

As the lower court noted, Roberson and not Tyner is dispositive of
Ms. Costanich’s negligent investigation claim. Ms. Costanich’s pending
claim demonstrates all of the problems expressed by the Roberson court.
The two most notable concerns are: (1) the resulting harm from the
investigation is speculative and (2) the claimant had exclusive control over
the extent of her damages.

Ms. Costanich’s negligent investigation claim is premised upon the
same speculative constructive placement theory that was rejected by the
Roberson court. It would be pure conjecture to assume what, if anything,

the King County Juvenile Court would have done with DSHS” motion to



terminate Ms. Costanich’s dependency guardianship if the case had
remained in state court. Similarly, in Roberson, “(CPS) filed a
dependency petition concerning [Daniel], with an accompanying motion
for a court order to take him into custody . . .”; the social workers received
an “order to take [Daniel] into custody and place him in shelter care . . .”;
and obtained “an order instructing [Daniel’s] grandmother to turn him
over to the authorities.” Roberson, 156 Wn.2d. at 51-52 (Sanders, J.
dissenting). None of these actions were considered by the Supreme Court
sufficient to constitute a placement decision because the Sims had already
voluntarily sent their son out of state and the orders remained unexecuted.
Just as in Roberson, once EN and BN’s case was voluntarily
transferred to tribal court (CP at 1608-11), DSHS no longer had the
opportunity to remove the girls from Ms. Costanich’s care. Perhaps even
more strikingly, DSHS here never went so far as to receive an order to
take EN and BN into custody, nor did DSHS obtain an order requiring
anyone to turn over EN and BN to authorities. Markedly, DSHS was
provided no opportunity for input into the Kalispel Tribe’s decisions. CP
at 659. In fact, no removal of EN and BN ever occurred while the girls

were within the jurisdiction of state court.’’ Notably, these children

2 DSHS had no authority to remove EN and BN from Ms. Costanich unless the
King County Juvenile Court had granted their motion to terminate guardianship on
April 12, 2002.
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remained with Ms. Costanich long after the tribe obtained jurisdiction.
CP at 1606.

Finally, as the Supreme Court noted in Roberson, claimants
asserting constructive placements largely control the extent of their
damages. Roberson, 156 Wn.2d at 46. This is certainly true in the case
at bar. Ms. Costanich set in motion the alleged harmful placement by (1)
voluntarily agreeing to transfer EN and BN’s dependency case to the
Kalispel Tribe and (2) voluntarily agreeing to the 30 day “summer
vacation” EN and BN had from July to August 2002. Ms. Costanich now
seeks to use her agreements with the tribe as a basis for her tort damages
against the state. In short, Ms. Costanich is both the originator and
beneficiary of her own claim. This potential outcome was anticipated
and expressly rejected by the Supreme Court in Roberson.
Ms. Costanich’s negligent investigation claim should be dismissed on this
basis alone.

3. There Is No Evidence That Ms. Costanich’s Agreed

Visitation Order Was A By Product Of The DSHS
Abuse Investigation
Ms. Costanich argues that the June 2002 Agreed Visitation Order

with the Kalispel Tribe was caused by DSHS’ abuse investigation. Proof

of proximate cause, both factual and legal, is required to establish state tort
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liability. CP. 1593-96; see, e.g., Hartley v. State, 103 Wn.2d 768, 777-79,
698 P.2d 77 (1985). To prove a negligence cause of action:
a plaintiff must establish causation. To do that, a
plaintiff must produce evidence sufficient to support
an inference that the claimed harm would not have
occurred but for the claimed negligence.
Miles v. CPS, 102 Wn. App. 142, 160, 6 P.3d 112 (2000).

Here, Ms. Costanich provides no proof that the agreed order had
anything to do with the prior investigation or that the two events are
causally related. This lack of proof is fatal to her claim for negligent
investigation.

Ms. Costanich’s claim that DSHS” abuse investigation triggered
the Agreed Visitation Order is not substantiated within the four corners of
the agreed order or by any other evidence in the record. This order never
once mentions DSHS or that it had conducted any abuse investigation
against Ms. Costanich. The order in reality only appears to be concerned
about EN and BN’s tribal connection and that they learn about the
customs and culture of the Kalispel Tribe. Finally, if the Kalispel Tribe
really had any concerns about Ms. Costanich, why were EN and BN
returned to her after the summer vacation? The causation argument

asserted by Ms. Costanich does not make sense and further requires the

court to disregard what is contained in the Agreed Visitation Order.
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4. The Summer Vacation Was Consistent With Original
Dependency Guardianship Orders

Even if the Court is inclined to consider the 30 day summer
vacation a “placement” decision, Ms. Costanich has utterly failed to
provide the Court with any evidence that said alleged ‘“harmful
placement” was in fact harmful to EN and BN.*’  Moreover,
Ms. Costanich has identified no evidence that establishes EN and BN’s
visit to the reservation resulted from DSHS’ abuse investi,tg,ation.22 In
point of fact, the visitation order that Ms. Costanich herself supported,
makes no reference to Ms. Costanich, EN, or BN being investigated for
abuse or anything else. See App. C. Additionally, the Kalispel Tribe’s
decision to enter into a specific agreed visitation schedule with
Ms. Costanich in 2002 was wholly independent of the results of any
abuse investigation conducted by DSHS. If the Kalispel Tribe had any
concerns about Ms. Costanich and how she was treating EN and BN, they
certainly would not have let these two girls remain with her prior to the
start of the July visitation and after its conclusion. The agreed visitation
order was a continued fulfillment of the terms and conditions of the

original dependency orders involving EN and BN entered several years

2 Ms. Costanich did not put before the court any evidence to show that DSHS
either advocated for the visitation order or opposed it. Again, DSHS was not a party to
the June 2002 proceeding. CP at 659.
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ago in 1996 and 1998. See App. E and F.

The relevant part of the aforementioned dependency order terms
and conditions are as follows: (1) visitation and communication is to be
facilitated between EN and BN and their biological mother, the foster
parents and the Kalispel Tribe; (2) EN and BN’s biological mother is to
“be consulted with regard™ to the children’s “cultural and religious issues
and contact with extended family”; and (3) the “Kalispel Tribe shall
likewise be involved in the [children’s] upbringing, including religious
and cultural events during the [children’s] minority.” See App. E and F.
When these terms and conditions are read in conjunction with the June
2002 order (CP 1612-15), it can easily be seen that this order fulfilled the
prior mandates outlined in the 1996 and 1998 dependency orders. For
example, the extended family contact provision was met by EN and BN
staying with Wilma and Francis Cullooyah.”® Also, the provision of
tribal involvement and exposure to tribal cultural events was fulfilled by
EN and BN experiencing the Kalispel culture and customs such as tribal
youth events and a Kalispel Tribal Pow Wow. CP at 1612-15. The 30
day summer vacation was not a placement decision mandated or brought
about by DSHS action, it was merely an agreement between Ms.

Costanich and the Kalispel Tribe to provide EN and BN awareness of

¥ EN and BN’s mother agreed with this contact by allowing her attorney to note
on the order “agrees w/concept.”
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their culture.

E. Ms. Costanich Has Failed To Identify Facts Sufficient To Rise
To The Level Of Outrage And Therefore Her Claim Should Be
Dismissed As A Matter Of Law

In order to establish the tort of intentional infliction of emotional
distress, or outrage, Ms. Costanich must show that the emotional distress
was intentionally or recklessly induced and that DSHS’ conduct was
outrageous. Waller v. State, 64 Wn. App. 318, 336, 824 P.2d 1225, review
denied, 119 Wn.2d 1014 (1992). “Tortious or criminal intent, or malice
will not suffice. Liability arises only when the conduct is: ‘so outrageous
in character; and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.™ Waller, 64 Wn. App. at 336
(quoting Grimsby v. Samson, 85 Wn.2d 52, 59, 530 P.2d 291 (1975))
(emphasis in original)). It is for the court to determine as the gatekeeper,
whether the defendant's conduct is so extreme and outrageous as to permit
recovery. Steinbock v. Ferry County Public Utility Dist. No. 1, 165 Wn.
App. 479, 492, 269 P.3d 275 (2011). The third prong requires that
Ms. Costanich prove that “severe emotional distress” resulted from the
alleged conduct. Rice v. Janovich, 109 Wn.2d 48, 61, 742 P.2d 1230

(1987).



There is no evidence in this case that DSHS’ behavior was
outrageous or extreme to merit a finding of outrage. DSHS chose to
believe the statements of the children over denials by Ms. Costanich and
supporting statements from her friends and healthcare providers. In fact,
11 years later, Ms. Costanich’s former foster children still maintain that
they were cussed at and called demeaning names such as asshole, cock
sucker, son of a bitch, bitch, fucker, slut, fucking cunt, and nigger. See
App. A and B. The only people who really know what it was like to live
in the Costanich home were those who lived there and saw what happened
behind closed doors. The testimony of friends and doctors that probably
spent very little time in the Costanich house are not persuasive. Further, it
is not surprising that Ms. Costanich denied the abuse allegations because
her foster care license was in jeopardy and she knew that she had been
investigated twice before concerning name calling and swearing. CP at
634. DSHS has a duty to protect children in their care and they cannot
ignore a course of conduct independently verified by five children living
in the Costanich home.**

1. First Element Of Outrage Claim Not Met

Even if Ms. Duron made errors during her investigation, no

evidence has been provided by Ms. Costanich that such errors were

* Tamas v. State of Washington, 630 F.3d 833 (9th Cir. 2010).
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material to the investigation. In the present matter, the case of Waller is
instructive. In Waller, CPS caseworkers investigated an allegation of
sexual abuse. Waller, 64 Wn. App. at 336. The court dismissed Plaintiff’s
outrage claim as a matter of law reasoning that although there was
“substantial evidence” that the caseworkers were in error in believing the
accused’s ex-wife’s statements and did not thoroughly investigate the
accused’s claims, their actions, although grossly negligent, did not go
“beyond all possible bounds of decency.” Id. In making this ruling, the
court relied upon the fact that the caseworkers’ opinion was partially
supported by therapists’ expert opinions. /d. at 337.%

Similar to Waller, Ms. Duron chose to believe the statements of the
Costanich foster children who consistently stated that Ms. Costanich swore

both around and at them; including calling an eight-year-old a “cunt.”®

% Additional cases where outrage was not found as a matter of law. See also
Babcock v. State, 112 Wn.2d 83, 107, 768 P.2d 481 (1989), aff’d in pertinent part on
reconsideration, 116 Wn.2d 596, 622, 809 P.2d 143 (1991) (no outrage as a matter of law
where caseworkers negligently investigated and violated CPS policies by allowing minor
females to be placed into a foster home where they were sexually assaulted); Benoy v.
Simons, 66 Wn. App. 56, 62-64, 831 P.2d 167, review denied, 120 Wn.2d 1014 (1992)
(no outrageous conduct as a matter of law where the plaintiffs alleged that the defendant
doctor needlessly maintained their child on life support, misled them into believing the
child was improving, told them to take the body home on a bus and billed them for
needless care); Banks v. Nordstrom, Inc., 57 Wn. App. 251, 263, 787 P.2d 953, review
denied, 115 Wn.2d 1008, 797 P.2d 511 (1990) (no outrageous conduct as a matter of law
where a store customer was misidentified, charged with shoplifting, then charges were
later dismissed).

* Ms. Costanich claims DSHS is somehow unjustified in relying on the
children’s report of abuse because KD was “known for his ‘storytelling.”” See
Appellant’s Brief at 42. This claim of “storytelling” is based solely on Ms Costanich’s
declaration (CP at 1514), but is not supported anywhere else in the record.
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CP at 415-16. Ms. Duron also relied on the opinions of her colleagues,
DSHS managers, and the expert opinion of a clinical psychologist,
Dr. Beverly Cartwright. CP at 416-18. Even if, as alleged by
Ms. Costanich, Ms. Duron misrepresented some of the statements made to
her, such action cannot be said to go beyond all bounds of decency. DSHS
is mandated to investigate abuse allegations pursuant to RCW 26.44.050,
but that mandate does not require a perfect investigation. The basis for
Ms. Duron’s findings of emotional abuse came from the consistent reports
of name calling acknowledged by the children in Ms. Costanich’s home.
These statements continue to be affirmed by these children now over ten
years later. See App. A and B. Finally, some of Ms. Duron’s findings
were confirmed by the ALJ during Ms. Costanich’s appeal of her license
revocation. For instance the ALJ found that: (1) Ms. Costanich told PT to
get his “black ass™ to his room:>’ (2) urine soaked sheets were rubbed in
PT’s face;?® and (3) profanity was used around the children.” However,
ultimately the ALJ did not sustain the finding of emotional abuse because
there was not sufficient evidence to prove that the children in

Ms. Costanich’s care suffered injury from her alleged conduct. CP at 525.

7 CP at 508.
8 CP at 526.
» CP at 526.
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It is at this point that Ms. Costanich cites to their alleged expert,
Darlene Flowers, to illustrate outrageous conduct. Instead of citing to
some admissible evidence such as testimony, Ms. Costanich merely cites
to Ms. Flower’s CV. CP at 1175-83. Ms. Flower’s CV is not sworn
testimony as represented by Ms. Costanich and should not be considered
by this Court for purposes of this appeal. Ms. Costanich clearly has no
evidence to reasonably argue DSHS’s conduct has gone beyond all bounds
of decency. Therefore she has failed to meet the first element of an
outrage claim and for this alone her claim should be dismissed.

2. Second Element Of Outrage Claim Not Met

As to the second element, the evidence is that DSHS employees
did not act with intent to inflict emotional distress on Ms. Costanich.
Instead, DSHS” actions were driven by statutory obligations. Ms. Duron
was required to investigate the allegation of abuse pursuant to RCW
26.44.050. Based on her investigation, her findings met the definition of
emotional abuse. CP at 417. See also WAC 388-15-130(3)(g); Morgan,
99 Wn. App. 148. Once the finding of emotional abuse was made and
upheld, licensor McKinney had no choice but to revoke Costanich’s license.
WAC 388-148-0095(2)(b). As similarly held in Keates v. City of

Vancouver, 73 Wn. App. 257, 263-64, 269, 869 P.2d 88 (1994), any

40



alleged emotional distress that ensued as a result of fulfilling these
statutory obligations is non-recoverable.

3. Third Element Of Outrage Claim Not Met

Turning to the third element, there is no objective evidence of
severe emotional distress. Ms. Costanich alleges that subsequent to the
investigation she suffered from stomach pain and depression, for which
she was prescribed medication. CP at 9, 697-98. However, Ms. Costanich
never found it necessary to seek counseling or professional psychiatric
help for the alleged effects of the investigation. CP at 697-98. As such,
Ms. Costanich is unable to prove distress that rises to the requisite level of
being “so extreme or so severe that no reasonable man could be expected
to endure it.” Woodward v. Steele, 32 Wn. App. 152, 154, 646 P.2d 167
(1982). Ms. Costanich has failed to prove all three necessary elements for
an outrage claim. For all the foregoing reason, Ms. Costanich’s claim for
outrage should be dismissed as a matter of law.

Y CONCLUSION

Based on the foregoing arguments, this Court should affirm the
dismissal of Ms. Costanich’s claims because she lacks standing and/or
DSHS did not make a harmful placement and the statements of the

children and other evidence obtained by Ms. Duron provided her a

4]



reasonable basis from which to find that Ms. Costanich emotionally

abused children in her care.

%
RESPECTFULLY SUBMITTED this £ day of January, 2013.

ROBERT W. FERGUSON
Attorney General

Prnee 2 D,

THOMAS R. KNOLL, JR. ©
WSBA #38559

Assistant Attorney General
PO Box 40126

Olympia, WA 98504-0126
(360) 586-6300
thomask@atg.wa.gov
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STATE OF WASHINGTON

KING COUNTY SUPERIOR COURT
KATHIE COSTANICH, NO. 04-2-39817-7 KNT

Plaintiff,

v. DECLARATION OF JOHN SEWARD

IN SUPPORT OF DEFENDANTS’

STATE OF WASHINGTON, MOTION FOR SUMMARY
DEPARTMENT OF SOCIAL AND JUDGMENT
HEALTH SERVICES (DSHS),
SANDRA DURON and JOHN DOE

DURON, CAROL SCHMIDT and
JOHN DOE SCHMIDT, BEVERLY
PAYNE and JOHN DOE PAYNE,
JAMES BULZOMI and JANE DOE
BULZOMI, ROBERT STUTZ and
JANE DOE STUTZ, INGRID
McKENNY and JOHN DOE
McKENNY,

Defendants.

JOHN SEWARD hereby declares under penalty of perjury under the laws of the State
of Washington that the following is true and correct. I am over the age of 18, competent to
testify as to the matters stated herein, and make this Declaration based on my personal
kno\n;ledge.

1. 1 am currently 23 years old and my date of birth is August 26, 1988.

2. I am a former foster child and lived in the foster home of Ken and Kathie
Costanich from 1999 to 2001.

DECLARATION OF JOHN SEWARD IN 1 . ATTORNEY GE_?;E:AL OF WASHINGTON
SUPPORT OF DEFENDANTS' MOTION 4l D'“‘m“”.‘
FOR SUMMARY JUDGMENT ' PO Box 40126 i

Mhela TWA ARENA ML
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3. When I was approximately 11 years old, I went to live in the Costanich foster
home. _ In addition to me, there were three boys (FW, KD, PT) and two girls (EN and BN) in
the Costanich home.

4. FW and KD were older than me and PT was the youngest boy. Both EN and
BN were younger than me.

5. One of the most memorable things I recall from living in Kathie’s home is that
she swore all the time. She would say words such as asshole, you cock sucker, fuck, son of a
bitch, bitch, and fuckers. When a foster child did something wrong or not to the satisfaction
of Kathie, she would call that child an asshole, cock sucker, son of a bitch, bitch, and fucker.
These are just some of the names I recall. Out of Kathie’s two girls, EN éot into trouble the
most and therefore was called names more often than BN.

6. When we did something wrong, Kathie would often point out our mistakes to
the other children that were nearby. She would then yell at us and call use names while the
other children watched. This made me feel angry, sad, and humiliated.

7. I noticed that Kathie would not swear at the children in her home if someone
from DSHS was visiting.

8. I remember Kathie specifically threatening me and the other children that if we
said anything to DSHS that got her in trouble, we would be grounded to our bedroom for a
whole week.

9. Ispecifically recall an incident in the Costanich home where Kathie swore at
another child. This memory involves PT. PT had a problem wetting the bed at night and his
room often smelled like urine. If he wet the bed, he was supposed to remove the wet sheets
and put them in the laundry. One day as I passed by PT’s room, I witnessed Kathie swearing
at PT. Kathie was yelling at PT for .wch‘.ing his bed the night before and for not changing his

DECLARATION OF JOHN SEWARD IN 2 ATTORNEY GENERAL OF WASHINGTON

SUPPORT OF DEFENDANTS’ MOTION - :Tlﬂm Dm];:w w

FOR SUMMARY JUDGMENT PO Box 40126
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sheets. Kathie had PT’s wet sheets in her hand and began rubbing PT’s face .with the sheets.
PT started to cry and Kathie continued to yell and swear at him for having wet sheets.

10.  In addition to swearing at us, Kathie would also throw things. For the most
part she would throw things on the floor like pots and pans. |

11. I eventually left the Costanich home in 2001 and was placed in another home.
Initially, I wanted to stay with the Costaniches because I knew what to expect and was afraid
of what the new home would be like. However, upon reflection, it was good to get out of the
Costanich home.

12. 1 do not believe Kathie treated me or any of the other children appropriately.
No foster child should be subject to the name calling and humiliation I sustained in Kathie’s

home.

DATED this 2.4 7h day of October, 2011.

JOHN SE
DECLARATION OF JOHN SEWARD IN 3 ATTORNEY %F WASHINGTON
SUPPORT OF DEFENDANTS’ MOTION 7141 Cleanwater r;_‘““ SW
FOR SUMMARY JUDGMENT PO Box 40126

Maseeia TITA O0SNAA ML
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STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

KATHIE COSTANICH,
Plaintiff,
V.

STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES (DSHS),
SANDRA DURON and JOHN DOE
DURON, CAROL SCHMIDT and
JOHN DOE SCHMIDT, BEVERLY
PAYNE and JOHN DOE PAYNE,
JAMES BULZOMI and JANE DOE
BULZOMI, ROBERT STUTZ and
JANE DOE STUTZ, INGRID
McKENNY and JOHN DOE
McKENNY,

Defendants.

NO. 04-2-39817-7 KNT

DECLARATION OF KEVIN
MATTHEW DAVIES IN SUPPORT
OF DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

KEVIN MATTHEW DAVIES hereby declares under pchalty of perjury under the

laws of the State of Washington that the following is true and correct. I am over the age of

18, competent to testify as to the matters stated herein, and make this Declaration based on my

personal knowledge.

1. Iam currently 25 years old and my date of birth is May 21, 1986.

2. I use to be a foster child in the home of Ken and Kathie Costanich in 2001.

DECLARATION OF KEVIN MATTHEW
DAVIES IN SUPPORT OF DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

1 ATTORNEY GENERAL OF WASHINGTON
Torts Division
7141 Cleanwater Drive SW
PO Box 40126
Olympia, WA 98504-0126
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3; When I lived in the Costanich home, there were six children all together,
including me. The names of the other children in the home were Frank, John, Patrick,
WHabeih; shd Biebars; | | |

4. Frank Walls and Elizabeth and Barbara were there before me. I do not look
back on the time spent in the Costanich home with fond memories because Kathie was
verbally and sometimes physically abusive to the children in.hcr home.

5. I specifically remember Kathie swearing at foster children all the time. She
would call Elizabeth and Barbara a slut, a bitch, and/or fucking cunt. I also remember Kathie
telling Patrick, who was black, to move his back ass and calling him a nigger. It was common
for Kathie to swear at and call the foster children names.

6. By July 2001, I felt that Kathie’s name-calling and physical abuse was
escalating to the point that it had become dangerous and the abuse needed to be reported to
someone in authority. I reported Kathie’s abusive behavior to my therapist, Richard Crabb.
He in turn reported what I told him to DSHS. _

7 I have read the DSHS referral that came from Mr. Crabb and it accurately
reflects what I told Mr. Crabb and what was going on in the Costanich home.

8. Shortly after disclosing Kathie’s abusive behavior, I remember being
interviewed by a social worker from DSHS. 1 confirmed for her that the content of the
referral was true and correct.

9. When I reported Kathie’s abusive behavior, 1 expected to be punished by her if
she found out that I made the referral. I do not believe she ever found out that I made the
referral.

10.  Regardless of whether Kathie would punish me for making the referral, I
determined that Kathie’s behavior was dangerous enough that it had to be reported despite the

consequences.
DECLARATION OF KEVIN MATTHEW 2 ATTORNEY GENER AL OF WASHINGTON
. orts Diwvision
DAVIES IN SUPPORT OF DEFENDANTS T rssth e
MOTION FOR SUMMARY JUDGMENT PO Box 40126
Ofympia, WA 98504-0126
(360) 586-6300
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11. I was eventually removed from the Costanich home May 10, 2002, and placed
with another family who later adopted me. I am so thankful for my adoptive parents and their

willingness to make me a permanent part of their family.

DATED this Qé day of October, 2011.//”/,,,-#17 L’{Q\,Lﬁ
| Z Y |

7 KEVIN MATTHEW DAVIES

DECLARATION OF KEVIN MATTHEW 3 ATTORNEY GENERAL OF WASHINGTON

» Torts Division
DAVIES IN SUPPORT OF DEFENDANTS 7141 Cleanwater Drive SW °

MOTION FOR SUMMARY JUDGMENT PO Box 40126

Olympiz, WA 98533—0125
(360) 586-63
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~ UNITED STATES OF AMERICA
MMNDIAN RESERVATION f
KALISPEL TRIBAL COURT :R
wm ) Case No. 2002-005JUV
)
)
A R —
' ) ORDER

- 0

|
'nﬂmmmumnw Court upon the request of the Kali
Kl!itpc}

Triba! Indign Child Welftre Worker for an extended viaitation of the children on the
Indian stion. Present for Court were [ ] Christina Nick, nstural mother; [ ] Jans Hayd]
atoowy for Nick; [ ] Kathis Costanich, ‘gusrdiar; [ ] George Contanich, guardian;

[ ] Carol Fiur, attorney Sr guardians; [ ] DCFS Social Worker; [ ] Dina Nomee, Kalispe
mwy{mewlmmw.mmom.mco
Saving Board the tetimoay presemted, and haviag read the Sles and recoads bareia, deomi
itsclf fully advised in the promises, makes the fhllowing:
FINDINGS OF FACT

1. | HENEEN NIl and B NEl aro corolled members of the Kalispel Tribe of
Indians and have had fimited contact with the Kalispel Tribs and its members.

Kaligpa) Tribul Attorney’s
Unk, Wesbiagin 591
(509) 445-1]47 x

' Fax: (509)445-1
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3. | Wilma Cullooyah and Frantls Cullooysh, extended family mcmbers of
¢ || anst DI VB acd cultural Jeaders for the Kalispel Tribe, have agreed to host

? ckikdren during thair visk with the Kalispel Tribe.

) +. | Too vist of £ N a0t B NI wich the Kalispel Tribe is mended
. {10 be » s vazaion s the hibden. The il will periipae i tibl youthcvents und
; EETE&EB?EE&:E&.:EEEE&.
- nﬂﬂavﬂrlsgiﬂaigﬁf

5. E_EE?EE&E&EF:EEw?&F:SE
12 {{ Kalispel giﬁi&ilﬁg
6. | Tho children will roceive appropriste services while visiting with the Kalispel

14 || Tribe of \
7. It Ia vrecognized by this Cowst that the Comamichs amd the children have

16 I!E._J.EEE? g.nrggﬁﬁnﬁagﬁfﬁh
"7 1l Trive, their s, and the commnity for cultural idsntity,
18 .

on the foregoing, the Court ORDERS:
B ;iiiiiicsﬁs;ﬁi_
2l Reservation for an extended summer visit with the Kalispel Tribe, Kathie and Ken

[ 2

shall the childrea to the Kalispsl Indian Reservation on July 8, 2002, and may r
29 || 2 vp 1o two duys in the Usk, Washington ares to assist in the visitation tranaition.
« ...Trwvs..w_.}sn!..}!r?r‘..&._i.u 4CLT, i
Ohon Yot prvamqedy o ovon B A 4% S*
2 | m_ |

0.
W " Usk, Washingten 99
_ : (309) 443-1147
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2 || visiting with the Kallspel Tribe. Wilms and Francis Cullooysh are suthorized to coment to]
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and dove

3. | Kathis and Ken Costanich shall visit with the children on the Kalispel Indian
Resarvation s follows:

. & Ssturday, July 20, 2002;

‘ b Seturday, July 27, 2002, if the chikdren desire the viskation;
¢  The wonkead of the Katispel Tribel Pow wow, August 2 through 4, 2002;
d Other visitation as agresd upon betwesn the Costanichs snd Dina Nomee,

‘. 'mmmwmmum«mmq

The Costanchs Pully supperr the g0/ clsge amy
Kallspe! Trille of Infiams. Con sy Felmbrnsnip W1+h ¥ei Thse, & cc poased
Thad the 9ir's hawe 1ha Opartunry b Knen thesr Risdeur sthar mawdors +

5. | Itis in the children’s best interest that they spend the summer with the

o fonrm mant ahou i thoer’
Tribe, ' Enlpure + Cusfoms
4. | All prior orders of this Court not inconsiment with this order remain in full fored
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Milton Nomes, Chisf Judge
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IN THE INTEREST OF:

Backew Alick Do $-3-1)
Ligadefl Aleele - DB -2
DOB:

An Indian Child

Date: _'*f/t"—( a2

. MOTION

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
L JUVENILE DEPARTMENT

R)-T-O\ e -« sE4
No.  33-9-corte-3 3€a

Gl

—______._'.-————'_"
MOTION & ORDER TO TRANSFER
JURISDICTION TO TRIBAL COURT
(Clerk’s Action Required)

[] KNT

The undersigned moves this court for an order to transfer jurisdiction of these proceedings from
this court to the Tribal Court of the}ﬁ.‘sp«LTribe of Indians.

This motion is based on the proﬁsions of 25 U.S.C.1911 (b), the Indian Child Welfare Act.

B

“a S Signaﬁfe Tl Remame widA 150

TRANSFER OF JURISDICTION
DSHS 09-546 Rov 8-91 - :

Title:

ORDER

oo ORIGINAL

Page 1608

Aﬂbfﬂ-b\-; ‘F\'.N' Ec-(l-‘s!-;(‘ Trlhf ; 'l\-\al-\}u_-‘

The matter has come before the court upon a motion under 25 U.S.C. 1911 (b) to transfer of
jurisdiction of these proceedings from this court to the Tribal Court of the Kat's¢Tribe of Indians.

The Court has considered the above motion, therefore, IT 1S HEREBY ORDERED that this court -
releases any and all jurisdiction of these proceedings and transfers the same to the Tribal Court of

|| the Etage\ Tribe of Indians. This release and transfer is-goré pon acceptance of jurisdiction
by the Tribal Co awfam sl . :%ﬂw“ " _
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IN RE. THE WELFARE OF:

== wneREGBIVED
: ;  WASHINGTON

Jﬁjﬁ’?!"}gﬂ

DEPARTMENT OF
"DICIAL ADMINISTRATION

SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF KING

' JUVENILE DIVISIOH

. NO. 93-7-00216-3
FINDINGS OF FACT, CONCLUSIONS
" OF LAW AND ORDER APPOINTING.

Minor Child.
g ; GUARDIAN OF MINOR -

N N Nt B P N T

(Indian Child)

THIS MATTER came on regularly before the undersigned Judge of

the a.bcve-entltled court to appomt Kathy Costanich and George

Costa.m.ch as guardians for the a.bc-ve—named minor c]:u_ld. The court
having considered the files and recqrds herein, having heard the
testimony" presented, and being fully a_tdvised in the premises, m':w
makes the following:
| f_'f # .. 1.0 FINDINGS OF. FACT | _
. 1.~1.. E_ N- was born on August 7, 1992, and currenti'}(.'
res:l.des in foster care J..n K.Lng County, Washlngton

1.2 The child’s mothe.r, _ currently residés at

an unknown address.

1.3 The child's putative father, [ | cvrzentiy

resides at an unknown address.

S Jooeem : 050503594

ATTORNEY GENERAL OF WASHINGTON

Frpie 3 g $ SR 900 Fourth Avenue #2000

{ i < pising Seartle, WA 98164-1012

R Ao ST (206) 464-7045
EXHIBIT B
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1.4 The child'has been found to be dependent pursuant to RCW
13.34.030(3) on May 25, 1993 as to the child’s mother and on May
28, 1993 as to the father.

- 1.5 The court also entered a di5positional'ofder pursuant to
RCW 13.34.130 on May 25, 1993 as to the child’s mother and on May
28, 1993 as to the father. |

1.6 The Indian Child Welfare Act, 25 U.S.C. Section 1901 et.
seq. applies to these ;proceedinqs. fhe chiid's tribe was
pfaperly and timely served.

1.7 Neither ﬁarent is-a member of the Armed Forces and the
Soldiers and Sailors Civil Relief Act does not apply to %hé
pfoceedings.

1.8 The child has been removed from the .custody of _the
parents for a period of at least six months pursuant to a finding
of dependency under RCW 13.34.b30(2).

1.9 Services ordered under RCW 13.34.130 have béen offered
or provided and ail necessary -services ,réascnably available,
capabiew:off?dorrecting the paiental- deficiencies within the
foreseeable future haﬁe been offered or provided. 1

1.10 There is litfle likelihood that conditions will be
remedied so that the child &an be retufned to the parents in the .
neaf future;

1.11 Guardianship rather ‘than termination of the parent-
child relationship or continuation of efforts fo return the child

to the parents’ custody is in the best iﬁterests of the child.

05050595 UhiiioniN ,.}‘ L ATTORNEY GENERAL OF WASHINGTON
. 900 Fourth Avenue #2000
. GUAEDIRNSH 1P ; : Seattle, WA 98164-1012
- FFCL & ORDER OF SERMINATION- — 2. = . . (206) 464-7045
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_guardians for the minor child.

1.12 Active efforts have been made to provide remedial

services and rehabilitative programs designed to prevent the

breakup of the Indian 'family and these efforts have been

unsuccessful.

1.13 The court finds by. clear and convincing evidence,

_inéluding the testimony of a qualified expert -witnes‘:s,, that

continued custody of the child by the parent is l:LJ(ely to result
in serj.ous emotlonal or physical damage to the child. Th.is.
finding shall nc:t be deemed sufficient in itself to support an
order of termi‘nat_ion pursuant to RCW 13.34.186. |

1.14 The requirements of RCW 13.34.236 have been met, and
Kathy Costanich and George Costanich are suitable to act as
2.0 CONCLUSIONS OF LAW

. 2.1 The court has jurisdiction over the parties and subject

‘matter herein.

242 Except where otherwise noted, the above f:l.ndlngs have

clas; eogd +emvihery,
been proven byw evidence.

3.0 ORDER
. 05050596
IT IS HEREBY ORDERED: ° _ .
3.1 That the child’s ciependency status is reaffirmed. The
Tribe, DCFS and hthe mother agree to review -this matter ir_1
approximate.ly one year. |
3.2 Kathy Costanich and George Costanich .are appointed
g-uardlans .. ;t“:__t;r _ the mi.qcr‘ c_hil_d. This ___appoin‘tment is for the
pﬁr*p"c':se of assisting ‘the court in the supervision of tl_1_e.

oo nd 3 A0 ATTORNEY GENERAL OF WASHINGTON

WIS AL 900 Fourth Avenue #2000
- - écﬁfomﬂgfrP o Searle, WA 98164-1012
‘;FFCL & ORD F e — 2 o (206) 464-7045
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dependency, and is not for any other purpose. The guardians have

the following rights and duties:

a.

;Dis

To maintain the physical custody of the juvenile;

To protect and educate the juvenile;

To provide food, clothing,' shelter, educatibn_ as
required by law, and routine medical care for the
juvenlle, ’

To consent to emergency‘médicai and surgical care and to
sign a release of medical information to appropriate
authorities, pursuant to law;

To consent to social activities of the child such as
travel, vacations; ‘religious education and school
activities, etc.; '

. The right to notice and representation by counsel at any
- review hearing scheduled by the parents, agency, GAL,
. guardian or. ccurt "

other: To develop with the tribal .and DCFS social

"workers, and carry out, a specific plan for maintaining

contact between the chlld .and the Kalispel Tribe,
including exposure to the Tribe’s culture.

3.3 The guardianship will continue until the child reaches

- 18 years of age or until further order of the Court. e

3.4. Pursuant to RCW 13.34.233 and RCW 13. 34 150 any order

made by the.court in the case of a dependent child may be changed,

modified,

or set aside only upon a showing of a change in

circumstance.

3.5 Visitation/communication will be facilitated between the

mother, child, foster parents and the Kalispel Tribe as follows:

o 05050597
=
— i ATTORNEY GENERAL OF WASHINGTON
- '900 Fourth Avenue #2000
. 3 _GUBRD 1N St P Searde, WA 98164-1012
 FFCL & ORDER OF =St =~ 4 (206) 454-7045




1 1f Mother shall be included in the child‘’s upbringing,
2} incliding visitations and shall be consulted with ‘regard to
3| cultural and religious issues and contact with extended family.
4 2) The Kalispel Tribe shall likewise be involved in the
5| child’s upbringing, including religious and cultural events -dulring
6| the child’s minority. Foster parénts shall maintain contact with
7f the Tribe regarding the child’‘s status, 'including ‘pictures and
8 meciicai inforﬁation. -

I9 3.6 DCFS _sﬁall be the supervising agency.

10 3.7 The guardians are aﬁthorize& to consent to all necessary-
11 medlcal dental or psychological treatment for the child. ..~

12 Y 19{

.13

14y .

_ FODEEACOMMISSIONER
15 L .

- ;’
%}éin’ "Sahders
22| Attorney for the Kallspal Tribe

23 '
“—l{_‘( /g,_'( « )M [CJSB MIS7)
24 Jafya d, Att = r Mother
" ey odn L = | _
o - . . . - . e 05050598

T AL ATTORNEY GENERAL OF WASHINGTON
' 900 Fourth Avenue #2000

DA P © Seattle, WA 98164-1012
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FINDINGS OF FACT, CONCLUSIONS OF 1 ATTORNEY G

LAW, AND ORDER APPOINTING

DEPENDENCY GUARDIAN (INDIAN
EXHIBIT C

~Page 1113 « .. - | .- el

oa—1n 1 M IN- tl‘? o
. -5 1.5 S T L R
1 VG COUNTY
LUPCRIOR SCURT CLERK
2 cr T AT |LE, I"lfrl
3
5 SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF KING
6 JWENILE DIVISION
7 IN RE THE DEPENDENCY OF:
NO. 97-7-01447-4 SEA
s | =N N N
: FINDINGS OF FACT,
91l BD 5/8/97 * | CONCLUSIONS OF LAW AND ORDER
: . APPOINTING DEPENDENCY
10 Minor child. | GUARDIAN (INDIAN CHILD)
. [CLERK'S ACTION REQUIRED]
11
12 ' .
TEIS MATTER came on regularly before the undersigmed Judge of
13
the above-entitled court to appoint dependency guardians for the
14 . _
above-named minor child. The court having considered the files
15 _
and records herein, having heard the testimony presented, and
16 ,
being fully advised in the premises, now makes the following:
17 ; '
1.0 FINDINGS OF I“ACT
18 :
1.1 B-R-N- the minor child herein, was born on
19
May 8, 1997. The child currently resides in foster care in Xing
20
County, Washingtom. . ; :
21 ' '
1.2 The child's mother, [N «2s last known to be
22 ; ' *
living at the First Avenue Shelter, 2015 Third Ave., Seattle, WA.
23 . . : ' ; : ;
1.2a Ms. [ (did/éié=et appear in response to notice by
24 . :
personal serviceﬂﬂhn<g}a§\¢ghAJ G:EE}%LVAﬁéS.
25
26 05050820
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1.3 The identity and whereabouts of the child's natural
father are unknown.

1.4 The child was found to be.dependent pursuant to RCW
13.34.030 om June 11, 1997.

1.5 The court also entered dispositional orders pursuant.to
RCW 13.34.130 on June 11, 19897. |

1.6. The Indian Child Welfare Act, 25 U.S.C. § 1901 et seq.

_appliés to these proceedings.

1.6a. The child is a member of the Kalispel Inc‘iian.Tribe’,
which is federally recogmnized.
% 1.6a. The child is eligible for membership in the Indian
Tribe, which is federally recbgnized, and is the biological child
of a member of a federally recognized Indian Tribe. ‘ |

1.6b. The child is not a ward of Tribal Court and is not
resident/domiciled on an exclusive jurisdictign Indian
reservation. |

1.6c. The child's tribe_has been notified of this proceeding
by registered mail received at least 15 days prior to the hearing.

1.7 Neither parent is a member of the Armed Forces and the
Sclzldiers and Sailors Civil Relief Act, 50 U.S.C. § 501 et seq.,
does not apply to these proceedings. .

1.8 The child has been removed from the custody of the
pa:e'nts.. for a period of at least six months pursuant to a finding
of dependency under RCW 13.34.030.

1.9 Services ordered under RCW 13.34.130 have been offered

or provided, and all necessary services reasonably available and

05050821
FINDINGS OF FACT, CONCLUSIONS OF 2 JKT;CJ)ORNME! %‘m mﬂ
LAW, AND ORDER APPOINTING SEATTLE, WASHINGTON 98164-1012
DEPENDENCY GUARDIAN (INDIAN . TELEPHONE (206) 464-7045

EXHIBITC _ ;
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capable of correcting the parental deficiencies within the
foreseeable future have been offered or provided.

1.10 There is little likelihood that conditions will be

remedied so that the child can be returned to the parents in the

near future,. | The parents are not fit or capable of parenting the
child at this time. |

1.11 Dependency guardianship rather than termination of the
parent-child relationship or continuation of efforts to return the
chi_ld to the parents' custody is in the best interests of the
child. |

1.12 Pursuant to 25 U.S.C. §1912(d), active efforts have

Jbeen made to provide remedial services and rehabilitative programs

de'signed to prevent the breakup of the Indian family, and these
efforts have beeu unsuccessful. '

1.13 Pursuant to 25 U.S.C. §1912(f), the- court finds by
clear and convincing evidence, including the ﬁestimcny of a
qualified expert witness_,. that continued custody of the child b}}
the parents or Indian custodian is likely to result in serious
emotional or physical damage to the child.

1.14 George and Kathie Costanich are suitable to act as
dependency guardié.ns "of the child and méet the minimum
requirements to care for the child as provided in RCW 74.15.030.

1.15 The proposed guardians do not fall within the
placement preferences of 25 U.s.C. 1915, but there is good cause
to continue placement with the proposed guardians because the

child is a special needs child. The tribe has not chosen to be a
05050822

FINDINGS OF FACT, CONCLUSIONS OF 3 ATTORNEY GENERAL OF WASHINGTON
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party to this matter, but has approved this placement. The child-

is thriving in this placement, and the child is also placed with

I another sibling.’

2.0 CONCLUSTONS OF LAW

2.1 The court has jurisdiction over the parties and subject
matter herein.
2.2 The above findings, unless otherwise noted, have been
proven by a preponderance of the evidence.
. 3.0 ORDER
IT IS HEREBY ORDERED:

3.1 That the <child's dependency status is reaffirmed;

hcwever, the requirements of a periodic review and the provision

of reunification, services to the parents are terminated.

3.2 George and Kathie Costanich are appointed as dependency
guardians for the minor child. This appointment is for the
puréose of  assisting. the Court in the supervision ‘cf the
dependency, and is not for any other purpose. The aependgncy

guardians have the following rights and duties:

a. To maintain the physical custody of the child;
b. To protect, discipline and educate the child;

c. To provide- food, "clothing, shelter, education as required
by law, and routine health care and counseling as needed
for the child. Dependency Guardians are entitled to
access to all of the child's medical records;

d. To comsent to all necessary health and surgical .care,
-including both routine and emergency treatment, to consent
to the administration of anaesthesia, to administer
medication ° prescribed’ by child's doctor or nurse
practitioner; and to sign a release of health care

05050823
FINDINGS OF FACT, CONCLUSIONS OF 4 AT'I&R?'SYUR grEtEifRALDF wasm;igon
LAW, AND ORDER APPOINTING SEATTLE, WASHINGTON 98164-1012

DEPENDENCY GUARDIAN IAN
AR NP HiBIT C LSTINE s
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1 information to appropriate authorities pursuant to law
The term "health care”. includes, but is not limited t
2 medical, dental, psychological and psychiatric care an
treatment. ; . : ,
3 .
e. To consent to social and school activities of the child;
4 .
f. To provide an annual written accounting to the cour
5 regarding receipt by the dependency guardians of an
' funds, benefits, or property belonging toc the child an
6 expenditures made therefrom;
7 g: The right to notice and representation by counsel at an
hearing scheduled by the parents, agency, GAL, dependenc
8 guardian or court.
9 h. To keep DSHS informed of your current residential a&dres
and phone number.
10 : :
i. To develop with the tribal and DCFS social. workers, an
11 carry out, a specific plan for maintaining contact betwee
the child and the Kalispel tribe including exposure te th
12 tribes culture. : g
13 ; : . ; .
3.3 The dependency -guardianship. will continue until - th
14 g
- |l child reaches 18 years of age or until further order of the Court
15 '
16 ’ '
: 3.4, Pursuant to RCW 13.34.233 any party may request th
17 ; .
court to modify or terminate a. dependency guardianship order unde
18 . i *
RCW 13.34.150; notice of any motion must be properly and timel
19 p .
served on all parties including the gquardian; the dependenc
20 )
guardianship may be modified or terminated if the court finds by
21
preponderance of the evidence that there has been a change o
22 ' : ' .
cifcumstances subsequent to the establishment o©f the dependenc
23 ‘ -
guardianship and that it is in the child's best interest to modif
24 :
. or terminate the dependency guardianship.
25 : '
26 05050824
FINDINGS OF FACT, CONCLUSIONS OF 5 Aﬂ&w&gg mn
LAW, AND ORDER APPOINTING SEATTLE, WASHINGTON 98164-1012
DEPENDENCY GUARDIAN (Ié{XD'_LﬁIéIT c TELEPHONE (206) 464-7045 .,

g gk o Page 1117 . . . , , o



0

10
i1
12
13
14

15

16
17
18
19
20
21

23
| 24
25
26

0 1 O U A W N

‘3.8 Visitation/communication will be facilitated between
the mother, . child, fosFer parents anﬁ. the Xalispel tribe as
follows: A. The mother shall be included in' the child's
upbfinging including visitations and shall be consulted with
regard to cultural‘and religious issues and contact with extended’
family. B. Thé Kalispel tribé shall likewise be involved in the
child's upbringing inciuding religious and cultural events during
the child's minority. C. The foster parents shall maintain
contact with the tribe regardiné the child's status. including
pictureé and medical information.

3.6 DCFS shall be the supervising agency.

3.7 The dependency review hearing previously set is
stricken._ _

3.8 The fact finding hearing in thié matter previously

scheduled is stricken.

pATED this /  day of 9&& " , 1998.

T T

Presented by:

WSBA # 16368

05050825
FINDINGS OF FACT, CONCLUSIONS OF 6 ) &%m mmm '
LAW, AND ORDER APPOINTING SEATTLE, WASHINGTON 981641012
DEPENDENCY GUARDIAN (INDIAN TELEPHONE (206) 464-7045
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COPY RECEIVED; APPROVED AS TO, CONTENT;
NOTICE OF PRESENTATION WAIVED: :

Child's Mother

Child's Tribe® )
[x] not intervened

05050826
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Payments for BN. CP at 715-48.

Amount Received By Costanich

January-06 $794.36
February-06 $794.36
December-05 $794.36
January-06 $446.23
February-06 $446.23
December-05 $446.23
November-05 $446.23
November-05 $518.33
October-05 $446.23
October-05 $518.33
September-05 $446.23
September-05 $518.33
August-05 $446.23
August-05 $518.33 -
July-05 $445.23
July-05 $518.33
June-05 - $441.81 o
June-05 $513.19
May-05 $441.81
May-05 $513.19
April-05 $441.81
~ April-05 $513.19
March-05 $441.81
March-05 $513.19 |
February-05 $441.81
February-05 $513.19
January-05 $441.81
January-05 $513.19
December-04 $44i.81
December-04 $513.19
November-04 $441.81
November-04 $513.19
October-04 $441.81
October-04 $513.19
September-04 $441.81
September-04 §513._1§ o
August-04 $441.81
August-04 $513.19
July-04 $441.81
July-04 $513.19
June-04 $513.19
June-04 $441.81
May-04 $441.81




May-04 $513.19
Apr-04 $441.81
Apr-04 $513.19
Mar-04 $441.81
Mar-04 $513.19
Feb-04 $441.81
Feb-04 $513.19
Jan-04 $441.81
Feb-04 $513.19
Dec-03 $441.81
Dec-03 $513.19
Nov-03 $441.81
Nov-03 $513.19
Oct-03 $441.81
Oct-03 $513.19
Sep-03 $441.81
Sep-03 $513.19
Aug-03 $441.81
Aug-03 $513.19
Jul-03 $441.81
Jul-03 $513.19
May-03 $29.76
May-03 $75.50
May-03 $202.44
Jun-03 $513.19
Jun-03 $366.31
May-03 $366.31
Apr-03 $366.31
Mar-03 $276.92
Feb-03 $366.31
Jan-03 $366.31
Dec-02 $366.31
Nov-02 $366.31
Oct-02 $366.31
Sep-02 $366.31
Jul-02 $366.31
Aug-02 $366.31
Jul-02 $513.19
Jun-02 $366.31
Jun-02 $505.61
May-02 $366.31
May-02 $505.61
Apr-02 $366.31
Apr-02 $505.61
Mar-02 $366.31
Mar-02 $505.61
Feb-02 $366.31




Feb-02 $505.61
Jan-02 $366.31
Jan-02 $505.61
Dec-01 $366.31
Dec-01 $505.61
Nov-01 $366.31
Nov-01 $505.61
Oct-01 $366.31
Oct-01 1$505.61
Sep-01 $366.31
Sep-01 $505.61
Aug-01 $366.31
Aug-01 $505.61
Apr-01 $152.01
Apr-01 $300.00
Mar-01 $351.31
Mar-01 $152.01
Mar-01 $300.00
Feb-01 $351.31
Jul-01 $366.31
Jul-01 $505.61
Jun-01 $495.21
Jun-01 $351.31
May-01 $351.31
May-01 $495.21
Apr-01 $351.31
Feb-01 $152.01
Feb-01 $300.00
Jan-01 $351.31
Jan-01 $152.01
Jan-01 $300.00
Dec-00 $351.31
Dec-00 $300.00
Dec-00 $152.01
Nov-00 $351.31
Nov-00 $152.01
Nov-00 $300.00
Oct-00 $351.31
Oct-00 $152.01
Oct-00 $300.00
Sep-00 $351.31
Sep-00 $152.01
Sep-00 $300.00
Aug-00 $351.31
Aug-00 $152.01
Aug-00 $300.00
Jul-00 $351.31




Jul-00 $152.01
Jul-00 $300.00
Jun-00 $344.42
Jun-00 $149.03
Jun-00 $300.00
May-00 $344.42
May-00 $149.03
May-00 $300.00
Apr-00 $344.42
Apr-00 $149.03
Apr-00 $300.00
Mar-00 $149.03
Mar-00 $69.02
Mar-00 $344.42
Feb-00 $344.42
Jan-00 $344.42
Dec-99 $344.42
Nov-99 $344.42
Oct-99 $344.42
Sep-99 $344.42
Aug-99 $344.42
Jul-99 $344.42
Jun-99 $337.67
May-99 $337.67
Apr-99 $337.67 o
Mar-99 $82.37
Mar-99 $255.30
Mar-99 $110.40
Feb-99 $337.67
Feb-99 $146.11
Jan-99 $337.67
Jan-99 $146.11
Dec-98 $337.67
Dec-98 $146.11
Nov-98 $337.67
Nov-98 $146.11 o
Oct-98 $337.67
Oct-98 $146.11
Sep-98 $337.67
Sep-98 $146.11
Aug-98 $337.67
Aug-98 © $146.11 -
Jul-98 $337.67
Jul-98 $146.11
Jun-98 $325.17
Jun-98 ~ $146.11
May-98 $325.17




May-98 $146.11
Apr-98 $325.17
Apr-98 $146.11
Mar-98 $325.17
Mar-98 $146.11
Fed 98 $235.17
Fed 98 $146.11
Jan-98 $325.17
Jan-98 $146.11
Dec-97 $325.17
Dec-97 $146.11
Nov-97 $325.17
Nov-97 $146.11
Oct-97 $325.17
Oct-97 $146.11
Sep-97 $325.17
Sep-97 $146.11
Aug-97 $146.11
Jul-97. $146.11
Jun-97 $86.40
Aug-97 $325.17
Jul-97 $325.17
Jun-97 $213.48
Jun-97 $179.46
May-97 $355.80

$74,723.26




Payments for EN. CP at 749-99.

Amount Received By Costanich
Dec-05 B $794.36
Feb-06 $794.36
Jan-06 . $794.36
Dec-05 $520.10
Feb-06 $520.10
Jan-06 $520.10
Dec-05 1$520.10
~ Nov-05 $518.33
| Oct-05 _ ~ $518.33 l
Oct-05 $520.10
| Sep-05 $520.10
Sep-05 ‘ $518.33
Aug-05 $518.33
Aug-05 $520.10
Jul-05 $520.10
Jul-05 $518.33
Jun-05 $513.19
Jun-05 $514.95
May-05 $513.19
May-05 $514.95
i Apr-05 $513.19
Apr-05 $514.95
Mar-05 $513.19
Mar-05 $514.95
Feb-05 $513.19
Feb-05 $514.95
Jan-05 $513.19
Jan-05 $514.95
- Dec-04 $513.19
Dec-04 $514.95
Nov-04 $513.19
Nov-04 $514.95
Oct-04 $513.19
Oct-04 $514.95
Sep-04 $513.19
Sep-04 ~ $514.95 ]
Aug-04 $513.19
Aug-04 $514.95
Jul-04 $513.19
Jul-04 $441.81
Jun-04 $513.19
Jun-04 $441.81

May-04 $513.19




May-04 $441.81
Apr-04 $513.19
Apr-04 $441.81
Mar-04 $513.19
Mar-04 $441.81
Feb-04 $513.19
Feb-04 $441.81
Jan-04 $513.19
Jan-04 $441.81
Dec-03 $513.19
Dec-03 $441.81
Nov-03 $513.19
Nov-03 $441.81
Oct-03 $513.19
Oct-03 $441.81
Sep-03 $513.19
Sep-03 $441.81
Aug-03 $513.19
Aug-03 $441.81
Jul-03 $513.19
Jul-03 $441.81
Jun-03 $513.19
Jun-03  $441.81
May-03 $441.81
May-03 $513.19
Apr-03 $441.81
Mar-03 $513.19
Apr-03 $513.19
Mar-03 $513.19
Mar-03 $333.96
Feb-03 $513.19
Feb-03 $441.81
Jan-03 $513.19
Jan-03 $441.81
Dec-02 $513.19
Dec-02 $441.81
Nov-02 $513.19
Nov-02 $441.81
Oct-02 $513.19
Oct-02 $441.81
Sep-02 $513.19
Sep-02 $441.81
Aug-02 $513.19
Jul-02 $513.19
Aug-02 $441.81
Jul-02 $441.81
Jun-02 $505.61




Jun-02 $441.81
May-02 $505.61
May-02 $441.81
Apr-02 ~ $505.61
Apr-02 $441.81
Mar-02 $441.81
Mar-02 $505.61
Feb-02 $505.61
Feb-02 $441.81
Jan-02 $505.61
Jan-02 $441.81
Dec-01 $441.81 B
Dec-01 $505.61
$441.81
Apr-01 $152.01
Apr-01 $300.00
Mar-01 $351.31
Mar-01 $152.01
Mar-01 $300.00
Feb-01 $351.31
Feb-01 $152.01
Feb-01 $300.00 . N
Jan-01 $351.31
Jan-01 $152.01
Jan-01 $300.00
Dec-00 $351.31
Dec-00 $300.00
Dec-00 $843.00
Nov-00 $843.00
Aug-00 $843.00 o
Sep-00 $843.00
Oct-00 $843.00
Feb-00 $149.03
Nov-01 $505.61
Oct-01 ~ $505.61 |
Oct-01 $441.81
Sep-01 $514.95
Sep-01 ~ $441.81 )
Aug-01 $514.95
Aug-01 $441.81
Jul-01 $514.95 N
Jul-01 $441.81
Jun-01 $495.21
May-01 - $495.21 ]
Jun-01 $426.81
May-01 $426.81
Apr-01 $426.81




Mar-01 $426.81
Feb-01 $426.81
Jan-01 $426.81
Dec-00 $426.81
Nov-00 $426.81
Oct-00 $426.81
Sep-00 $426.81
Sep-00 $426.81
Dec-00 5152.01
Nov-00 $351.31
Nov-00 $152.01
Nov-00 $300.00
Oct-00 $351.31
Oct-00 $152.01
Oct-00 $300.00
Sep-00 $351.31
Sep-00 $152.01
Aug-00 $351.31
Aug-00 $152.01
Aug-00 $300.00
Jul-00 $351.31
Jul-00 $152.01
Jul-00 $300.00
Jun-00 $344.42
Jun-00 $149.03
Jun-00 $300.00
May-00 $344.42
May-00 $149.03
May-00 $_300.00
Apr-00 $344.42
Apr-00 $149.43
Apr-00 $300.00
Jul-00 ~ $426.81
Jun-00 $418.44
May-00 $418.44
Apr-00 $418.44
Mar-00 $418.44
Feb-00 $418.44
Jan-00 $418.44
Mar-00 $149.03
Mar-00 $69.02
Mar-00 $344.42
Feb-00 $344.42
Jan-00 $344.42
Dec-99 $418.44
Nov-99 $418.44
Oct-99 $418.44




Sep-99 $418.44
Aug-99 $418.44
Jul-99 $418.44
Jun-99 $410.24
Jan-00 $149.03 —
Dec-99 $149.03
Nov-99 $149.03
Oct-99 _5149.03 —_—
Sep-99 $149.03
Aug-99 $149.03
Jul-99 $149.03
Jun-99 $146.11
May-99 $410.24
Apr-99 541024 |
Mar-99 $410.24
Feb-99 $410.24
Jan-99 $337.67
Dec-98 $337.67
Nov-98 5337.67
~ May-99 $146.11
Apr-99 $146.11 ]
Mar-99 $146.11
Feb-99 $146.11
Jan-99 $146.11
Dec-98 $146.11 1
Nov-98 $146.11
Aug-98 $146.11
Sep-98 $146.11
Oct-98 $146.11
Jul-98 $146.11
Jun-98 $146.11
May-98 $146.11
Apr-98 $146.11
Mar-98 $146.11
Feb-98 $146.11
Oct-98 $337.67
Sep-98 $337.67
Aug-98 $337.67
Jul-98 $337.67
Jun-98 $325.17
May-98 $325.17 1
Apr-98 $325.17
Mar-98 $325.17
Feb-98 $325.17
Jan-98 $32517
Dec-97 $325.17
Nov-97 $325.17




Oct-97 $325.17
Sep-97 $325.17
Jan-97 $325.17
Jan-98 $146.11
Dec-97 $146.11
Nov-97 $14611
Oct-97 $146.11
Sep-97 $146.11
Aug-97 $146.11
Jul-97 $146.11
Jun-97 $141.85
May-97 $141.85
Apr-97 $141.85
Mar-97 $141.85
Feb-97 $141.85
Aug-97 $325.17
Jul-97 $325.17
Jun-97 $303.56
May-97 $303.56
Apr-97 $303.56
Mar-97 $303.56
Feb-97 $303.56
$303.56
Jan-97 $141.85
Dec-96 $141.85
Nov-96 $141.85
Oct-96 $141.85
Sep-96 $141.85
Aug-96 $141.85
Jul-96 $141.85
Jun-96 $139.07
May-96 $139.07
Apr-96 $139.07
Mar-96 $139.07
Jan-97 $139.07
Dec-96 $303.56
Nov-96 $303.56
Oct-96 $303.56
Sep-96 $303.56
Aug-96 $303.56
Jul-96 $303.56
Jun-96 $297.60
May-96 $297.60
Apr-96 $297.60
Feb-96 $297.60
Mar-96 $297.60
Jan-96 $297.60




Dec-95 $297.60
Nov-96 $297.60
Jan-96 $139.07
Dec-95 $139.07
Nov-95 $139.07
Oct-95 $139.07
Sep-95 $139.07
Aug-95 $139.07
Jul-95 $139.07
Jun-95 $136.34
May-95 $136.34
Apr-95 $136.34
Mar-95 $136.34
Feb-95 $136.34
Oct-95 $297.60
- ~ Sep-95 $297.60
Aug-95 $297.60
Jul-95 $297.60
| Jun-95 $291.76
May-95 $291.76
Apr-95 $291.76
Mar-95 $291.76
Feb-95 $291.76
Jan-95 $291.76
Dec-94 $291.76
Nov-94 $291.76
Oct-94 $291.76
Apr-94 $291.76
Dec-94 $136.34
Nov-94 $136.34
Oct-94 $136.34
Sep-94 $136.34
Aug-94 $136.34
Jan-95 $136.34
Jul-94 $136.34
Sep-94 $291.76
Aug-94 $291.76
Jul-94 $291.76
Jun-94 $291.76
May-94 $291.76
Feb-93 $383.30
Mar-93 $410.40
Mar-93 $119.70
Apr-93 $291.76
- May-93 $291.76
Jun-93 $291.76
Mar-94 $291.76




Nov-93 $291.76
Oct-93 $291.76
Jul-93 $291.76
Aug-93 $291.76 .
Sep-93 $291.76 |
Feb-94 $291.76
Dec-93 $291.76
Jan-94 $291.76

$116,837.78
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RCW 13.36.040

Hearing — Establishing guardianship —
Exceptions — Conversion of dependency
guardianship to guardianship.

(1) At the hearing on a guardianship petition, all parties have the right to present evidence
and cross-examine witnesses. The rules of evidence apply to the conduct of the hearing. The
hearing under this section to establish a guardianship or convert an existing dependency
guardianship to a guardianship under this section is a stage of the dependency proceedings
for purposes of RCW 13.34.090(2).

(2) A guardianship shall be established if:

(a) The court finds by a preponderance of the evidence that it is in the child's best
interests to establish a guardianship, rather than to terminate the parent-child relationship
and proceed with adoption, or to continue efforts to return custody of the child to the parent;
and

(b) All parties agree to entry of the guardianship order and the proposed guardian is
qualified, appropriate, and capable of performing the duties of guardian under RCW
13.36.050; or

(c)(i) The child has been found to be a dependent child under RCW 13.34.030;

(i) A dispositional order has been entered pursuant to RCW 13.34.130;

(iii) At the time of the hearing on the guardianship petition, the child has or will have been
removed from the custody of the parent for at least six consecutive months following a finding
of dependency under RCW 13.34.030;

(iv) The services ordered under RCW 13.34.130 and 13.34.136 have been offered or

provided and all necessary services, reasonably available, capable of correcting the parental
deficiencies within the foreseeable future have been offered or provided;

(v) There is little likelihood that conditions will be remedied so that the child can be
returned to the parent in the near future; and

(vi) The proposed guardian has signed a statement acknowledging the guardian's rights
and responsibilities toward the child and affirming the guardian's understanding and
acceptance that the guardianship is a commitment to provide care for the child until the child
reaches age eighteen.

(3) The court may not establish a guardianship for a child who has no legal parent unless
the court, in addition to making the required findings set forth in subsection (2) of this section,
finds one or more exceptional circumstances exist and the benefits for the child of
establishing the guardianship outweigh any potential disadvantage to the child of having no
legal parent. Exceptional circumstances may include but are not limited to:

(a) The child has special needs and a suitable guardian is willing to accept custody and
able to meet the needs of the child to an extent unlikely to be achieved through adoption; or

(b) The proposed guardian has demonstrated a commitment to provide for the long-term
care of the child and: (i) Is a relative of the child; (i) has been a long-term caregiver for the
child and has acted as a parent figure to the child and is viewed by the child as a parent
figure; or (iii) the child's family has identified the proposed guardian as the preferred
guardian, and, if the child is age twelve years or older, the child also has identified the
proposed guardian as the preferred guardian.

(4) Upon the request of a dependency guardian appointed under chapter 13.34 RCW and
the department or supervising agency, the court shall convert a dependency guardianship
established under chapter 13.34 RCW to a guardianship under this chapter.

http://apps.leg.wa.gov/rew/default.aspx?cite=13.36.040 1/25/2013
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RCW 26.44.010
Declaration of purpose.

The Washington state legislature finds and declares: The bond between a child and his or
her parent, custodian, or guardian is of paramount importance, and any intervention into the
life of a child is also an intervention into the life of the parent, custodian, or guardian;
however, instances of nonaccidental injury, neglect, death, sexual abuse and cruelty to
children by their parents, custodians or guardians have occurred, and in the instance where a
child is deprived of his or her right to conditions of minimal nurture, health, and safety, the
state is justified in emergency intervention based upon verified information; and therefore the
Washington state legislature hereby provides for the reporting of such cases to the
appropriate public authorities. It is the intent of the legislature that, as a result of such reports,
protective services shall be made available in an effort to prevent further abuses, and to
safeguard the general welfare of such children. When the child's physical or mental health is
jeopardized, or the safety of the child conflicts with the legal rights of a parent, custodian, or
guardian, the health and safety interests of the child should prevail. When determining
whether a child and a parent, custodian, or guardian should be separated during or
immediately following an investigation of alleged child abuse or neglect, the safety of the
child shall be the department's paramount concern. Reports of child abuse and neglect shall
be maintained and disseminated with strictest regard for the privacy of the subjects of such
reports and so as to safeguard against arbitrary, malicious or erroneous information or
actions. This chapter shall not be construed to authorize interference with child-raising
practices, including reasonable parental discipline, which are not proved to be injurious to the
child's health, welfare and safety.

[2012c 259 § 12; 1999 c 176 § 27; 1987 c 206 § 1, 1984 c 97 § 1; 1977 ex.s. c B0 § 24,
1975 1stex.s.c217§1; 1969 ex.s.c 35§ 1;1965¢c 13§ 1.]

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.44.010 1/25/2013
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RCW 26.44.050

Abuse or neglect of child — Duty of law
enforcement agency or department of social and
health services — Taking child into custody
without court order, when. (Effective until
December 1, 2013.)

Upon the receipt of a report concerning the possible occurrence of abuse or neglect, the law
enforcement agency or the department of social and health services must investigate and
provide the protective services section with a report in accordance with chapter 74.13 RCW,
and where necessary to refer such report to the court.

A law enforcement officer may take, or cause to be taken, a child into custody without a
court order if there is probable cause to believe that the child is abused or neglected and that
the child would be injured or could not be taken into custody if it were necessary to first
obtain a court order pursuant to RCW 13.34.050. The law enforcement agency or the
department of social and health services investigating such a report is hereby authorized to
photograph such a child for the purpose of providing documentary evidence of the physical
condition of the child.

[1999 ¢ 176 § 33. Prior: 1987 c 450 § 7, 1987 c 206 § 5; 1984 ¢ 97 § 5; 1981 c 164 § 3; 1977
ex.s. c291 § 51; 1977 ex.s. c 80 § 28; 1975 1stex.s. ¢ 217 § 5; 1971 ex.s. ¢ 302 § 15; 1969
ex.s.c35§5;1965¢c 13§ 5]

Notes:

Findings -- Purpose -- Severability -- Conflict with federal requirements --
1999 ¢ 176: See notes following RCW 74.34.005.

Severability -- 1984 c 97: See RCW 74.34.900.

Effective dates -- Severability -- 1977 ex.s. ¢ 291: See notes following RCW
13.04.005.

Purpose -- Intent -- Severability -- 1977 ex.s. ¢ 80: See notes following
RCW 4.16.190.

Severability -- 1971 ex.s. ¢ 302: See note following RCW 9.41.010.

RCW 26.44.050

Abuse or neglect of child — Duty of law
enforcement agency or department of social and
health services — Taking child into custody
without court order, when. (Effective December 1,
2013.)

Except as provided in RCW 26.44.030(11), upon the receipt of a report concerning the
possible occurrence of abuse or neglect, the law enforcement agency or the department of
social and health services must investigate and provide the protective services section with a
report in accordance with chapter 74.13 RCW, and where necessary to refer such report to
the court.

A law enforcement officer may take, or cause to be taken, a child into custody without a

http://apps.leg.wa.gov/rew/default.aspx?cite=26.44.050 1/25/2013
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court order if there is probable cause to believe that the child is abused or neglected and that
the child would be injured or could not be taken into custody if it were necessary to first
obtain a court order pursuant to RCW 13.34.050. The law enforcement agency or the
department of social and health services investigating such a report is hereby authorized to
photograph such a child for the purpose of providing documentary evidence of the physical
condition of the child.

[2012c 259 § 5; 1999 ¢ 176 § 33. Prior: 1987 c 450 § 7; 1987 c 206 § 5; 1984 c 97 § 5; 1981
c 164 § 3; 1977 ex.s. ¢ 291 § 51; 1977 ex.s. ¢ 80 § 28; 1975 1stex.s. c 217§ 5; 1971 ex.s. C
302§ 15; 1969 ex.5.c 35§ 5;1965¢c 13§ 5]

http://apps.leg.wa.gov/rcw/default.aspx7cite=26.44.050 1/25/2013
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RCW 26.44.125
Alleged perpetrators — Right to review and

amendment of finding — Hearing.

(1) A person who is named as an alleged perpetrator after October 1, 1998, in a founded
report of child abuse or neglect has the right to seek review and amendment of the finding as
provided in this section.

(2) Within thirty calendar days after the department has notified the alleged perpetrator
under RCW 26.44.100 that the person is named as an alleged perpetrator in a founded
report of child abuse or neglect, he or she may request that the department review the
finding. The request must be made in writing. The written notice provided by the department
must contain at least the following information in plain language:

(a) Information about the department's investigative finding as it relates to the alleged
perpetrator;

(b) Sufficient factual information to apprise the alleged perpetrator of the date and nature
of the founded reports;

(c) That the alleged perpetrator has the right to submit to child protective services a
written response regarding the child protective services finding which, if received, shall be
filed in the department's records;

(d) That information in the department's records, including information about this founded
report, may be considered in a later investigation or proceeding related to a different
allegation of child abuse or neglect or child custody;

(e) That founded allegations of child abuse or neglect may be used by the department in
determining:

(i) If a perpetrator is qualified to be licensed or approved to care for children or vulnerable
adults; or

(i) If a perpetrator is qualified to be employed by the department in a position having
unsupervised access to children or vulnerable adults;

(f) That the alleged perpetrator has a right to challenge a founded allegation of child
abuse or neglect.

(3) If a request for review is not made as provided in this subsection, the alleged
perpetrator may not further challenge the finding and shall have no right to agency review or
to an adjudicative hearing or judicial review of the finding, unless he or she can show that the
department did not comply with the notice requirements of RCW 26.44.100.

(4) Upon receipt of a written request for review, the department shall review and, if
appropriate, may amend the finding. Management level staff within the children's
administration designated by the secretary shall be responsible for the review. The review
must be completed within thirty days after receiving the written request for review. The review
must be conducted in accordance with procedures the department establishes by rule. Upon
completion of the review, the department shall notify the alleged perpetrator in writing of the
agency's determination. The notification must be sent by certified mail, return receipt
requested, to the person's last known address.

(5) If, following agency review, the report remains founded, the person named as the
alleged perpetrator in the report may request an adjudicative hearing to contest the finding.
The adjudicative proceeding is governed by chapter 34.05 RCW and this section. The
request for an adjudicative proceeding must be filed within thirty calendar days after receiving
notice of the agency review determination. If a request for an adjudicative proceeding is not
made as provided in this subsection, the alleged perpetrator may not further challenge the
finding and shall have no right to agency review or to an adjudicative hearing or judicial
review of the finding.

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.44.125 1/25/2013
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(6) Reviews and hearings conducted under this section are confidential and shall not be
open to the public. Information about reports, reviews, and hearings may be disclosed only in
accordance with federal and state laws pertaining to child welfare records and child
protective services reports.

(7) The department may adopt rules to implement this section.

[2012c 259 § 11; 1998 ¢ 314 § 9]

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.44.125 1/25/2013



