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A. Assignment of Error 

The trial court erred by entering an order (1) denying Appellant's 

motion to vacate judgment, and (2) transferring the case to the Court of 

Appeals, Division One, for disposition as a personal restraint petition. 

B. Introduction and Statement of the Case 

Stephen Lynch was charged by amended information with 

"felony harassment" pursuant to 9A.46.020. The charge was based 

upon his speech. According to the certificate of probable cause, he 

was alleged to have stated the following to contractors at his next

door neighbor's house: (a) "don't tell me what to do, you little 

punk"; and (b) if anyone touches him, he would "bring down more 

trouble" than they could deal with. He later returned to the scene 

allegedly waving a rifle and allegedly daring people to come out and 

fight him. Exhibit B herein, Index page 0014, CP 48-49. 

Mr. Lynch entered an Alford plea, and was sentenced in 2006. 

CP 7-25; 26-33. 
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time-barred. We filed a reply. CP 65-76. The trial court entered an 

order denying the motion to vacate, and transferring the motion to 

vacate to the Court of Appeals. CP 77 . We timely filed a notice of 

appeal. CP 78-81. 

C. Description of Issues 

F our fundamental issues are presented by this appeal. 

1. Whether the time bar in RCW 10.73. is inapplicable 

because RCW 9.46.020 is unconstitutional as applied to Mr. 

Lynch's speech; 

2. Whether Mr. Lynch's Alford plea is any bar to relief under 

the time-bar exception contained in RCW 10.73.1 OO( 5), see 

CrR 7.8(b)(5); 

3. Whether Mr. Lynch's Alford plea bars him from 

challenging the sufficiency ofthe evidence in the motion to 

vacate; 
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4. Whether the judgment was void and subject to challenge in 

Mr. Lynch's motion to vacate. 

D. Summary of Argument 

The argument is summarized in the Statement of Grounds for 

Direct Review. The summary is incorporated by reference herein as 

though fully set forth. 

E. Analytical Framework: Motions to Vacate a Judgment of 

Conviction 

1. CrR 7.8 

On motion, the Court can relieve Mr. Lynch from the judgment of 

conviction if the judgment is void. CrR 7.8(b)( 4). The Court is also 

authorized to grant relief for "any other reason justifying relief from the 

operation of the judgment." CrR 7.8(b)(5). 

The reasons include those specified in RCW 10.73.100, a statute 

cited in the rule. Relief can be granted if the statute Mr. Lynch was 
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convicted of violating was unconstitutional as applied to his conduct, 

RCW 10.73.100(2), orifthe evidence is insufficient. RCW 10.73.100(4). 

Relief can also be granted if the sentence imposed was in excess of the 

Court's jurisdiction. RCW 10.73.1 OO( 5). Each provision applies here, 

as discussed below. 

Our motion to vacate set forth the grounds for relief, supported by 

a declaration setting forth a concise statement of the facts, as required 

by CrR 7.8(c)(1). The requisite showing was made. The trial court 

should have granted the relief requested. 

2. Post-Judgment Relief Principles 

"Where a defendant is convicted of a nonexistent crime, the 

judgment and sentence is invalid on its face." In Re Hinton, 152 

Wash2d 853, 857, 100 P.3d 801(2004). The invalidity of Mr. Lynch's 

conviction may be shown by case documents: (a) the amended 

information and certificate of probable cause; (b) Mr. Lynch's plea 

statement; and (c) the judgment and sentence. Hinton, supra., 152 

Wash.2d at 858. 
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"[I]t is a fundamental due process violation to convict and 

incarcerate a person for a crime without proof of all the dements of the 

crime." Hinton, supra., 152 Wash.2d at 859, citing Fiore v. White, 

531. U.S. 225, 228-29, 121 S.Ct. 712, 148 L.Ed2d 629 (2001). The 

elements of the offense are reflected in this Court's construction of the 

statute. Hinton, supra, 152 Wash.2d at 859-860; Fiore, supra. The 

Court's construction establishes what the statute meant at the time of 

enactment and at the time of a conviction. In Re Hinton, 152 Wash.2d 

at 859-860; Fiore, supra, cited in Hinton. There is no "retroactivity" 

issue: 

[I]t is a fundamental rule of statutory 
construction that once a statute has been construed by 
the highest court of the state, that construction operates 
as if it were originally written into it. In other words, 
there is no "retroactive" effect of a court's construction 
of a statute; rather, once the court has determined the 
meaning, that is what the statute has meant since its 
enactment. 

In Re Vandervlugt, 120 Wash.2d 427, 436, 842 P.2d 950 (1992), 

quoting In re Moore, 116 Wash.2d 30, 37, 803 P.2d 300 (1991) 
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(emphasis by Court) (quoting State v. Darden, 99 Wash.2d 675,679, 

663 P.2d 1352 (1983) (quoting Johnson v. Morris, 87 Wash.2d 922, 

927-28, 557 P.2d 1299 (1976)). 

As discussed below, this Court has repeatedly held that under the 

First Amendment, the felony harassment statute (under which Mr. 

Lynch was charged) can only prohibit "true threats". State v. Schaler, 

169 Wash.2d 274, 286-87, 236 P.3d 858 (2010), and cases cited 

therein. Those holdings relate back to the enactment of the statute. 

Hinton, supra., 152 Wash.2d at 869, fn. 2. Mr. Lynch is entitled to 

have those holdings applied in his case. Vandervlugt, supra.,. Hinton, 

supra. Accordingly, as is discussed below, his conviction must be 

vacated. 

Mr. Lynch entered an A lford plea to the charge. That is no bar to 

relief here: 

The fact that some of the petitioners pled guilty 
does not make any difference. [In re Pers. Restraint 
oflThompson, 141 Wash.2d [712] at 723, 10 P.3d 380 
[2000] (a plea agreement to plead guilty to a nonexistent 
crime does not foreclose collateral relief because a plea 
agreement cannot exceed the statutory authority granted 
to the courts). As this court explained in In re Pers. 
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Restraint o/Goodwin, 146 Wash.2d 861,867-72,50 P.3d 
618 (2002), an individual cannot, by way of a negotiated 
plea agreement, agree to a sentence in excess of that 
allowed by law and thus cannot waive such a challenge. 
The same necessarily follows as to a plea agreement to 
plead guilty to a nonexistent crime. 

In re Personal Restraint o/Hinton, supra., 152 Wash.2d at 860-61. 

We now turn to the substantive and First Amendment case law 

analyzing the felony harassment statute under which Mr. Lynch was 

wrongfully convicted. 

F. Under the First Amendment, No Conviction of the HFelonv 

Harassment" Statute Can Stand Absent an Allegation and Proofofa 

HTrue Threat ". 

Mr. Lynch was charged by amended information with felony 

harassment pursuant to RCW 9A.46.020. A copy of the amended 

information, Index page 0013, CP 6, is attached hereto as Exhibit A 

for the Court's convenience. 

RCW 9A.46.020 provides in relevant part: 

(1) A person is guilty of harassment if: 
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(a) Without lawful authority, the person 
knowingly threatens: 

(i) To cause bodily injury immediately or in 
the future to the person threatened or to any 
other person ... [and] 

(b) The person by words or conduct places the person 
threatened in reasonable fear that the threat will be carried 
out .... 

(2)(b) A person who harasses another is guilty of a 
class C felony if ... 

(ii) the person harasses another person under 
subsection (l)(a)(i) of this section by threatening to 
kill the person threatened .... 

"The statute criminalizes pure speech. Therefore, it " 'must be 

interpreted with the commands of the First Amendment clearly in 

mind.' "" State v. Kilborn, 151 Wn.2d 36, 41, 84 P.3d 1215 (2004), 

quoting, in part, State v. Williams, 144 Wash.2d 197,206-07,26 P.3d 

890 (2001) (quoting Watts v. United States, 394 U.S. 705, 707, 89 

S.Ct. 1399, 22 L.Ed.2d 664 (1969)). .. To avoid unconstitutional 

infringement of protected speech, RCW 9A,46.020(1)(a)(i) must be 
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read as clearly prohibiting only 'true threats,.,,1 State v. Kilborn, 151 

Wn.2d 36,41,43,84 P.3d 1215 (2004)(other citations omitted); State 

v. Schafer, supra., 169 Wash.2d at 862-63. 

The statute contains a subjective mens rea: 

The statute requires that the defendant "knowingly 
threatens .... " RCW 9A,46.020(1)(a)(i). This means that 
"the defendant must subjectively know that he or she is 
communicating a threat, and must know that the 
communication he or she imparts directly or indirectly is a 
threat to cause bodily injury to the person threatened or to 
another person." 

State v. Kilborn, supra, 151 Wn.2d at 48 (internal citation omitted). In 

addition, this Court has concluded that under the First Amendment, the 

harassment statute must be construed to require a mens rea on the part 

of the defendant as to the "true threat" to kill. State v. Schafer, supra., 

emphasizes this point: 

In the context of criminalizing speech, however, the 
lack of mens rea as to the result is critical. Because the First 
Amendment limits the statute to proscribing "true threats," 

A "true threat" is "a statement made in a 'context or under such 
circumstances wherein a reasonable person would foresee that the 
statement would be interpreted ... as a serious expression of intention to 
inflict bodily harm upon or to take the life' " of another person. State v. 
Kilborn, supra, 151 Wn.2d at 43. 

15 



it must be read to reach only those instances" 'wherein a 
reasonable person would foresee that the statement would 
be interpreted as a serious expression of intention ... to take 
the life of another person.' " Kilburn, 151 Wash.2d at 43,84 
P.3d 1215 (emphasis added) (internal punctuation and 
quotation marks omitted) (quoting Williams, 144 Wash.2d 
at 208-09, 26 P.3d 890). This standard requires the 
defendant to have some mens rea as to the result of the 
hearer's fear: simple negligence. See W. Page Keeton, et.al., 
Prosser and Keeton on Torts, § 31, at 169 (5th ed. 1984) 
(describing negligence as the failure to guard against "a risk 
of [ certain] consequences, sufficiently great to lead a 
reasonable person ... to anticipate them"). Because the First 
Amendment requires negligence as to the result but the 
instructions here required no mens rea as to result, the jury 
could have-convicted Schaler based on something less than 
a "true threat." The instructions were therefore in error. 

State v Schaler, supra., 169 Wash.2d at 287 (emphasis by Court). 

Regarding the burden of proof, this Court has stated: 

Because of the First Amendment implications, a 
conviction for felony harassment based upon a threat to kill 
requires that the State satisfy both the First Amendment 
demands-by proving a true threat was made-and the statute, 
by proving all the statutory el~ments of the crime. Here, the 
State has failed to show a true threat, the conviction must be 
reversed, and we need not decide whether statutory 
elements are otherwise satisfied. 

State v. Kilborn, supra, 151 Wn.2d at 54. 

Under these principles, Mr. Lynch is entitled to relief. 
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G. The Evidence was Insufficient to Support the Conviction; Mr. 

Lynch is Innocent of Felony Harassment: Relief Should Be Granted 

under CrR 7.8(b)(4) and (5) and RCW 10.73.100(4)). 

The State attached the certificate of probable cause to the 

amended information in the case and incorporated the same. A copy of 

the certificate is attached hereto as Exhibit B, Index pages 0014-0016, 

CP 48-50. Review of the certificate reveals that Mr. Lynch did not 

make a true threat to kill to Ms. Laire or to Mr. Vanderhoof. In fact, 

the certificate reveals no "true threat" to harm, much less a "true threat" 

to kill, under RCW 9A.46.020. 

Based on the foregoing, it appears that Mr. Lynch pled guilty to 

something that he in fact is innocent of. 

As noted above, it is a fundamental due process violation to 

convict and incarcerate a person for a crime without proof of all the 

elements of the crime. In re Personal Restraint o/Hinton, supra., 152 

Wash.2d at 859. The Alford plea is no bar to our challenge to the 

conviction .. Hinton, supra., 152 Wash.2d at 860-861; see also Clarkv. 

17 



Baines, 150 Wash.2d 905,917,84 P.3d 245 (2004) (Alford plea did not 

preclude subsequent challenge to probable cause in civil action). Mr. 

Lynch was convicted without proof of all the elements of the crime, in 

violation of fundamental due process. In re Personal Restraint of 

Hinton, 152 Wash.2d at 859. He is therefore entitled to relief. erR 

7.8(b)(4),(5). 

H. The Judgment is Void,' Relief Should be Granted under erR 

7. 8(b) (4) 

As discussed above, the harassment statute cannot criminalize 

speech under the First Amendment, except for "true threats". 

However, the statute does not contain any provision restricting its 

reach to "true threats". Mr. Lynch was never charged with making a 

"true threat" to kill. He was not convicted of such a charge either. 

Here, as in Hinton, "the invalidity of [Mr. Lynch's] judgment and 

sentence is clearly shown by the "charging documents, statement [ s] of 

guilty pleas, and the judgments and sentences." Hinton, 152 Wash. 2d 

at 803. Here, as in Hinton, Mr. Lynch was convicted under a statute 

which, as construed in Schaler, Kilburn and other cases, could not 
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criminalize his conduct as felony harassment. Hinton, 152 Wash.2d at 

859-860. 

It has long been recognized that a judgment and 
sentence based on conviction of a nonexistent crime entitles 
one to relief on collateral review. E.g., Ex parte Lombardi, 
13 Wash.2d 1, 123 P.2d 764 (1942). Moreover, in In re 
Personal Restraint o/Carle, 93 Wash.2d 31, 604 P.2d 1293 
(1980), the court held that the petitioner was entitled to 
relief from a sentence not authorized by law, observing that 
a court" 'has the power and duty to correct [such an] 
erroneous sentence.' " Carle, 93 Wash.2d at 33, 604 P.2d 
1293 (emphasis omitted) (quoting McNutt v. Delmore, 47 
Wash.2d 563, 565, 288 P.2d 848 (1955)). Obviously, the 
same is true where not just the sentence is without authority 
oflaw, but the conviction on which that sentence is based is 
completely without authority of law. The fact that some of 
the petitioners pled guilty does not make any difference. 

In re Personal Restraint o/Hinton, supra., 152 Wash.2d at 860. 

The judgment is void. This Court should grant relief. CrR 

7.8(b)(4). 

I. Relief Should Be Granted Because the Statute Mr. Lynch was 

Convicted of Violating Was Unconstitutional as Applied to His 

Conduct. RCW 10.73.100(2),' CrR 7.8(2)(5). 

Under the First Amendment, the felony harassment statute was 
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unconstitutional as applied to Mr. Lynch's conduct, as he did not speak 

a "true threat" as that term is defined and analyzed in the cases 

discussed above. He is therefore entitled to relief under RCW 

10.73.100(2) and CrR 7.8(b)(5). State v Schaler, supra., 169 Wash.2d 

at 287; State v Kilburn, supra., 151 Wash.2d at 54. 

J. Relief Should be Granted Because the Sentence Was in Excess of 

the Court's Jurisdiction, RCW 10.73.100(5), CrR 7.8 (Q)(5). 

The foregoing discussion establishes that the trial court did not 

have jurisdiction to convict Mr. Lynch of felony harassment, since he 

was neither charged with nor convicted of making a true threat to kill. 

His Alford plea did not give the Court jurisdiction: 

As this court explained in In re Pers. Restraint 0/ 
Goodwin, 146 Wash.2d 861, 867-72, 50 P.3d 618 (2002), 
an individual cannot, by way of a negotiated plea 
agreement, agree to a sentence in excess of that allowed by 
law and thus cannot waive such a challenge. The same 
necessarily follows as to a plea agreement to plead guilty to 
a nonexistent crime. 

In re Personal Restraint o/Hinton, 152 Wash. 2d at 861. Accordingly, 
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relief should be granted to Mr. Lynch under RCW 10.73.100(5) and 

CrR 7.8(b)(5). 

K. Conclusion 

For the reasons stated, the trial court's order should be reversed, 

and the case remanded with directions to grant Mr. Lynch's motion to 

vacate judgment. 

DATED this the 23rd day of April, 2012. 

Respectfully submitted, 
MUENSTER & KOENIG 

By: SfJ ohn R. Muenster 
JOHN R. MUENSTER 
Attorney at Law 
WSBANo.6237 

Of Attorneys for Stephen T. Lynch 
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APPENDIX 

(a) Amended information, Index p. 0013, attached as Exhibit A, 

CP6' , 

(b) Certificate of probable cause, Index pp. 00 14~ 16, attached as 

Exhibit B, CP 48-50; 

(c) Statement of Defendant on [Alford] Plea of Guilty, Index pp. 

0003-0011, attached as Exhibit C, CP 7-25; 

(d) Judgment and Sentence, Index pp. 0307-0312, attached as Exhibit 

D, CP 26-33 . 

. (e) First Amendment, United States Constitution (ratified effective 
December 15, 1791) 
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6 SUPERIOR COURT OF WASHINGTON FOR KING couNTY 
, . . . ' 

7 STATE OF WASHINGTON, ) 
Plaintiff, ) 

No. O~- - ' / -/11 '81 - 7 J4..,j 
8 VS. ) 

) 

9 5+.ep~(J~ LfjN~ ) AMENDED WFORMATION 
Defendant, ) 

10 
) 

11 I, Norm Maleng, Prosecuting Attorney for King county in the name and by the authority of 
the state of Washington, by tips Amended Information do accuse the defendant of the Grime of 

12 Felony Harassment~) committed as follows: 
\ . .. I 

13 
That the defendant, Sf.L~ L'1.kld_ , inKing County, Washington, on 

or about the 2: 81"- . day of ~~ ~ , .2005:". lmowingly and without lawful authority did 
threaten to kill C 0N,-J i(l... L.t:t...;·,t.~I"U~ft;,r ""'41.",..( .tri'Wo~ediately or in the ~ture, and the 

14 defendant's words or conduct did place said person:in reasonable fear that the threat would be-carried 
out; 

15 
Contrary to RCW 9A.46.020, and against the peace and dignity of the state of Washington. 

',' 

16 
NORMMALENG - - ---------rr -... -------.--.--- ·-------·----- ---·-- --ProsecunngAtforney ------- .-.-

~~~tZ.-- . 
18 

19 

20 

21 

22 

,., ........... ~ .. ,,,-: ..... Br~~J.. fi,.:l....l.eJ 
Deputy Prosecuting Attorney, WSBAif."2. %' ) ~ I 

.................... 
0.013 

Whito-Oed< 
ytllow -l'toseculor • 
PInk·o.rcnsc 

AMEND INFO FEL HARASS DV 
07/01 

EXHIBIT A 

Norm Maleng, Prosecuting Attorney 
Regional Justice Center 
401 Fourth Avenuo North, Suite2A 
Kent. Washington 98032-4429 
(206) 205-1400; Fax (206) 205-7475 
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, . -., fl! 
1 CERTIFICATE OF PROBABLE. CAUSE ' 

05 -1 - 13 181 -7 KNT 
3 That. Thien Do is a detective with the King County Sheriff's Office and 

4 has reviewed the investigation conducted in the King County Sheriff's case 

5 nurnbe~{s)OS-284958; 

6 There is probable cause to believe that STEVEN T LYNCH DOB 06/11/50 

7 committed the crime(s) of ASSAULT l s!r DEGREE-ATTEMPT. 

8 This belief ~s predicated on the following facts and circumstances: 

9 In King County, on 09/28105, at about 1330hrs, Connie Laire was at her house 

10 located at 25423 BE 244th Bt with 3 contractors. The contract workers were 

11 later identified as JOSHUA BECKETT,LARRY VANDERHOOF and BRUCE ROGGENCAMP. 

12 tAIRE and the contractors 1 .. ere in LAIRS' shouse lrIThen a male, later 

13 identified as LYNCH, entered the house without permission. uYNCH demanded his 
. 

'GOD-DAMNED GARAGE DOOR OPENER" from LAIRE. LYNCH continued yelling at her 

lS and using obscenities directed at her. LAIRE recognized LYNCH as her 

16 neighbor. 

L7 VANDERHOOF heard the disturbance and told LYNCH that he should leave. LYNCH 

.8 replied, "DON'T TELL ME Wf!AT TO DO, YOU LITTLE PUNK". VANDERHOOF became more 

,9 
- - --- ._,-------- - - - - -

-~-------

concerned ~t_LYNCH~s-:sehav-ior-ana.-c:r-s.kea.nim to leave again. LYNCH stated • 

o that if anyone touches him, he would "bring down more trouble n than they 

1 could deal with and said that he "ownedn the King County Sheriff's Office. 

LYNCH told VANDERHOOF that he would return to the house once the contractors 

left. LYNCH left as VANDERHOOF. 'called 911. 0014 

At 1410hrs, LYNCH returned to LAIRE's house. LYNCH parked his truck to block 

the driveway which prevented anyone from coming or going from LAIRE's house. 

Certification for Deter.roinat~on of Probable calJll1ll L 



1 saw that LYNCH ~OW 
) r 

armed with a rifie and~t fi~ was waving the 
\ 

BECKETT 

7 rifle. BECKETT warned everyone in the house that LYNCH had a gun. BECKETT saw 

3 LYNCH aim the rifle towards the house. 

4 VANDERHOOF was standing in the garage and saw LYNCH point the rifle directly 

5 at him. VANDERHOOF got scared for his life and ran for cover. He called 911 

6 again. 

7 LAlRE looked out a window and saw LYNCH point the rifle at the house. LYNCH 

8 was alsodaxing people to come out and fight him. 

9 

10 Deputy Truitt from the King County Sheriff's Office a~rived and saw LYNCH 

11 placed what is belie~ed to be a rifle tn ~he rear seat of his tru~k. De~uty 

12 Truitt placed LYNCH under a~rest and read him his constitutional rights. 

13 LYNCH would not acknowledge his rights by continuing to yell at Dep. Truitt. 

1 ~ 

1 

15 Dep. Truitt recovered the rifle from the rear floor board of LYNCH's truck. 

16 Dep. Truitt found that the rifle was loaded with 14 rounds of .22 caliber 

17 bullets and that there was one round in the chamber. Dep. Truitt saw that the 

18 safety on the rifle was not activated and that the rifle was .ready to fire a 

19 bUllet. 

20 0015 
21 Dep. Lyon read LYNCH his constitutional xights again which LYNCH did 

22 acknowledge that'he understood his rights~ LYNCH stated that he did go to 

23 LAIRE's house to demand his garage door opener but the construction workers 

24 surrounded him and threatened him. LYNCH said that he left to go the bank and 

25 post office and then returned. LYNCH parked his truck and propped his rifle 

on the bed of his truck as he made a phone call to code enforce n LYNCH ORI ,. t\"i., 
Cause - Page 2 of 3 Certification for Determination of Probable 



~ 

. 
d.eputy that 

J 
he had the rifle because he was -' going to clean the ~ifle and that 

~ he did not point it at anyone. LYNCH also admitted that no one had surrounded 
. 

3 him or confronted him when he had returned to LAIRE's house. 

4 

5 Under penalty of perjury under the laws of the State of Washington, I certify 

6 that the fo~egoing is true and correct. Signed and dated by me this ~ day 

7 

s 

9 

10 

11 

12 

13 

~ . 
15 

16 

17 

18 

L9 

:0 

:~ 
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3 

4 

3 

of OK ' "UiO< , at County of King, Washington. 

Nonn Maleng 
Prosecuting Attorney 
W 554 King County Courthouse 
Seattle, WA 981b4-2312 
(206) 296'-'9000 

.. .. . --
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FILED 
[S S~p 2 I Pt1 2: 46 

,;mG enmiTY 
. ~lJ~'L~.l~-I~ COURT CLERK 
~, Kt;rn. W A 

SuPERIOR COURT OF WASIDNGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) 

Plain~ 

vs. 

Defendant, 

.j No. 0;--J r I }) 81- 7}' RVr 
) 
) 
) STATEMENT OF DEFENDANT ON 
) PLEA OF GUILTY TO FELONY 
) NON-SEX OFFENSE (STTDFG) 
) 
) 
) 

------------------------------~) 

My true name is _-.:;:S_--.,..;.k~ve__:;.U'\_'__=L_=~+'----~vh:..-.....1t--------, 
'JlAV\.€- \\) \1£ 0 . 

1 [, ~ grade. 

1. 

'2, My date of birth is 

3. I went through the 

4. I HAVE BEEN INFO:ruv.rED ANi> FULLY JlNDERSTAND-T-HA-'f.:------ .. -

(a) I have the right to representation by a'lawyer; ifI cannot afford to pay for a lawyer, one 
19 1 
20 will be provided a:t,no expense to me. My lawyer's name is brz .. Q.8 JV\ ~ CJ . 

21 
(b) I am charged with the crime( s) of vi- r-. 

The 'elements of this .crime(s) are set forth in the information! 
22 

~ runendedillfo -
which is incorporated by reference and which I have reviewed with my lawyer. 

FORM REV 4/03 
STATEMENT OF DEFENDANT ON PLEA OF GUILTY 

alion, 

1 __ (Fe_Iony_) - 1_ ORIGI"'AI 
Il)( 1f1181 r-~----I 11r1a 

0003 



1 

2 

3 5. I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT IRA VE THE 
FOLLOWING IMPORTANT RIGHTS, AND I GIVE THEM ALL UP BY 

4 PLEADING GUILTY: 

5 (a) The right to a sPeedy and pUblic trial by an impartial jury in the county where the crime 

6 is alleged to have been committed; 

7 (b) The right to remain silent before and during trial, and the right to refus(} to testilY against 

8 myself; 

9 (c) The right at trial to testify and to hear and question the witnesses who testify against me; . - , 

1 0 (d) The right at trial to have witnesses testify for me. These wilnesses can be made to 

11 appear at no expense to me; 

12 ( e) The right to be presumed innocent until the charge is proven beyond a reasonable doubt 

13 or I enter a plea of guilty; 

14 (f) The right to appeal a deterniination of guilt after a trial. 

15 6. 

16 

IN CONSIDERING THE CONSEQUENCES OF MY G~TY PLEA(S), I 
UNDERSTAND THAT: 

(a) 'The crime(s) with which I am charged carries a sentence(s) of: 
17 
I~--~~----------------~r---------~------~--~--~--------~ CoUnt _ __ __ Standard Rang~\I ___ _ ___ EJJhancemenLThat-WiU-Be -- r---- Maximum Term . -. 

-- -- -- ----18-- -- -No.I-I-P '3 ~ -tkS Added to Standard RanKe and Fine 

T -e:;:,' 2s i 1aeo, fV fA 5 years 
19 -- q, Ie G ! .'~ $ to, OtJ~~ 

20 

21 

22 

FORM REV 4/03 
STATEMENT OF DEFENDANT ON PLEA OF GUILTY 
(Felony) - 2 

/ ____ years 
$ 
____ years 

-$ 
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1 

2 

3 

4 

5 

6 . s paragraph should be stricken and initialed by the defendant and the judOl.;e~-t-_ 

7 (b) The standard sentence range is based on the crime charged and my criminal his ory. 

8 Criminal history includes prior conyictions and juvenile adjudications or convictions, whether in 

9 this state, in federal court, or elsewhere. 

10' (c) The prosecuting attorney's statement of my criminal history is attached to this agreement. 

11 Unless I have attached a different statement, I agree that the prosecuting attorney's 'statement is 

12 'correct and compiete. If I have attached my ovm. statement, I assert that it is correct and complete. 

13 If I am conyicted of any additional crimes· between now and the time I am sentenced, I 8m obligated. 

14 to tell the sentencing judge about those convictions. 

15 (d) If I am convicted of any new crimes before sentencing, or if I was on community 

16 placement at the time of the offense to which I am now pleading guilty) orif any additional criminal 

17 history is discovered, both the standard sentence range and the prosecuting attorney's 

-- -- - -- - ---
__ . _____ .. _ - 18- -r€Gommemiations-mayincrease-onf111ailllatOry sentence orufe imprisonment without possibility of 

19 parole may be required by law. Even so, I cannot change my mind and my plea of guilty to this 

20 charge is binding on me. 

21 (e) In ad~ition to sentencing me to confinement, the judge will order me to pay $500 as a 

22 victim's compensation fund assessment. Ifthls crime resulted in injury to any person or damages to 

FORM REV 4/03 
STATEMENT OF DEFENDANT ON PLEA OF GUILTY 
(Felony) - 3 

OO()5 



1 or loss of property, the judge will order me to make restitu~on, unless extraordinary circumstances 

2 . exist which make restitution ~appropriate. The judge may also order that r pay a fine, court costs, 

3 attorney fees; and other costs and fees. Furthel':Q;l.ore, the judge may place me on community 

4 supervision, community placement or community custody and I will have restrictions and 

5 requirements placed upon me. 

6 Cf) In addition to confinement, the judge will sentence me to a period of community 

7 supervision, conununity placement or community custody. 

8 For crimes committed prior to July; , 000, the judge 

9 

13 For' crimes committed on 0 after July 1, 2000, the judge will sentence me to the community 

14 custody rang~ which is from '&.0 months to =-- I ~thS or up to the period of earned 

15 release awarded pursuant to 9.94A.728, whichever is longer, unless the judge finds substantial and 

16 compelling reasons to do otherwise. During the period of community custody I will be under the 

17· supervision of the Department of CQrrections, and I will have restrictions and requirements placed , 
- - -- - - --------.- ---

_.--- --_. - -' - -_ .. - . ... . 

. - " -1-8- upon me. My failure to comply with these conditions will result in the Department of Corrections 

19 transferring me to a more restrictive confinement status or other sanctions being imposed. [If not 

20 applicable, this paragraph should be stricken and initialed by the defendant and the judge __ .J" 

21 (g) The prosecuting attorney will make the followin.g recommendation to the judge: 

22 

FORM REV 4/03 
STATEMENT OF DEFENDANT ON PLEA OF GUILTY 
(Felony) - 4 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12-

13 

14 

15 

16 

19 

(h) The judge does not have to fo~ow anyone's recommendation as to sentence. The judge 

must impose a sentence within the standard range unless the judge finds substantial and compelling 

reasons not to do so. If the judge goes outside the standard range, either I or the State can appeal 

that sentence. If the sentence is within the standard range, no one can appeal the sentence. 

aragr:aph should be stricken and initialed by the defendant and the 

(('~~~P.U" ~ble. this paragraph should be stricken and initialed by the defendant and the 

e sentences imposed on counts ;;J:::- ) except for any weapons enhancement, 
. . 

20 will run concurrently unless the judge finds substantial and compelling reason to do otherwise. [If 

21 not applicable, this para8laPh should be stricken and initialed by the defendant and judge __ .J 

22 

FORM REV 4/03 
STATEMENT OF DEFENDANT ON PLEA OF GU1LTY 
(Felony) - 5 

0007 



1 or 

2 

3 

4 

5 cable, • paragraph should' be stricken and fuitialed by the defendant and 

6 

7 ct 

8 

9 

1 0 II'-B'rD O'K.' 
\ 

11 (nJ The judge may sentence me as a first-time O:f'lhnt instead of imposing a sentence 

12 within the standard range if! qualify under RCW 9.94A.650. This sentence may include as much as 

13 90 days of confinement plus all of the conditions described in paragraph (6)(e). In addition, I may 

14 ·be sentenced up to two years of com.munity supervision if the crime was committed prior to July 1, 

1.5 2000, or two years of community custody if the crime was committed OIl or after July 1,2000. The 

16 judge also may require me to undergo treatment, to devote time to a sPe<?ifi.c occupation, and to 

17 pur~e a prescribed course of study or occupational training. [If not applicable, this paragraph 
. ---- ' - - - - --- - -

- - - - - - - -}8- -shown-be striCken and-initialed by the defendant and the judge ____ .J 

19 (0) The judge may sentence me under th 

20 

2 

FORM REV 4/03 
STATE:MENT OF DEFENDANT ON PLEA OF GUILTY 
(Felony) - 6 

0008 ' 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 am not a citizen of the United States) a plea of guilty to an offense punishable as a 

15 crime under state law is grounds for deportation, exclusion from admission to the United States, or 

16 denial of naturalization pursuant to the laws of the United States. 

1-7 (t) I will be required to provide a biological sample for purposes of DNA iden.tification 

__ ~_ anaLysis.-

19 

20 

21 

22 

FORM REV 4/03 
STATEMENT OF DEFENDANT ON PLEA OF GUILTY 
(Felony) .. 7 0009 



1 (v) This plea of guilty will result in the revocation of my right to possess, own, or have in 

2 my control any fireann unless and until my right to do so is restored by a court of record. 

3 

4 

5 

6 nI ( :it . ' 
as charged in the informatio _~ ___ amended information. I have received a copy of 

7 that information. 

8 .8. I make this plea freely and voluntarily. 

9 9. No one has threatened harm of any kind to me or to any other person to cause me to make' 

10 this plea. 

11 1 O. No person has made pro~ses of any kind to cause me to enter this plea except as set 

12 forth in this statement. 

13 11. The judge has asked me to state briefly in my own words what I did that make;:s me 



'. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

12. My la-wyer has explained to me, and we have fully discussed, all of the above 

paragraphs. I uri.derstand them all. I~ave been given a copy of this IIStatement of Defendant on 

Plea of Guilty. II I have no further questions to ask the judge. 

I have read and cli,scussed this statement 
with the defendant and believe that the 
defendant is competent and fully 
understands the statement 

::~\ 
Print Name: !3'- J). v~c:..::::.. 

13 WSBA# ?'o"79/ 

14 The foregoing statement was signed by the defendant in open court in the p:J;esence of the 
defendant's lawyer and the undersigned judge, The defendant asserted that [check appropriate box]: 

15 
[ ] (a) The defendant had previously read; or 

16 [ ] (b) The defendapt's lawyer had previously read to him or her; or 
( ] (c) An interpreter had previously read to the defendant the entire statefl).ent above; 

17 
and that the defendant understood it in full. 

18 --- - - --------------
-- - - -f find the defendant's plea of guilty to be knowingly, intelligently and voluntarily made. The 
19 defendant understands the charges and the consequences of the plea. There is a factual basis for the 

20 

21 

22 

plea. The defendant is guilty as charged. . 

Dated this i2:.dayof ~ 2a. 
~ -- JYo~ 

GE ' " R-

FORM REV 4/03 
STA1EMENT OF DEFENDANT ON PLEA OF GUILTY 
(Felony) - 9 0011 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

Vs. 

) 
) 
) No. 05-1-13]81-7 KNT 
) 
) JUDGMENT AND SENTENCE 
) FELONY 
) 
) 

________________________ ~D~e~fu=n=d~~~ ___ .) 

I. HEARING 

1.1 The defend~t, the defen~t's lawyer, BRAD MERYH'EW, ~d the deputy prosecuting attorney were present 
at the sentencing hearing conducted today. Others present were: ______________________________ _ 

ll. FINDINGS 

111ere being no reason why judgment should not be pronounced, tlle court finds: 
2.1 CURRENT OFFENSE(S): The defendant was found guiJ1}r on 9114/2006 by plea of: 

COlmt No.: I Crime: 2FE~L~O~NY~HARA~~~S'~SME~~NT~ ___ __:_------------------------

.... j 

RCW 9A.46.020 Crime Code: 00498 
Date of Crime: 9/28/2005 ·-:I~nc~id~e~n~t N~o.~~~==========-= . -_ . - - -- - -

COlmt No.: _____ Crime: _____________________________________________ _ 
RCW____________________________ CrimeCgde: _______________________ __ 
Date of Crime: ______________________ Incident No. __ ~ __________ _ 

COlmt No.: _____ Crime: _________________________________________ _ 
RCW ______________________ Crime Code: _____________ __ 
Date of Crime: ___________________ Incident No. ___ :......-___________ _ 

Count No.: ____ Crime: ________________________________ _ 
RCW ______________ _ Crime Code: _________________ __ 
Date of Crime: ______________ _ Incident No. _________________ _ 

[ ] Additional current offenses are attached in Appendix A . .. ......... 
0307 
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SPECIAL VERDICT or FINDING(S): 

(a) [ J 'While anned with a firearm in COUl1t(s) RCW 9.94A.510(3). 
(b) [ ] While armed with a deadly weapon other than a firearm in count(s) RCW 9.94A.5l0(4). 
(c) [ ] With a sexual motivation in count(s) RCW 9.94A.835. 
(d) [ ] A v.U.C.S.A offense committed in a prote~ted zone in count(s) RCW 69.50.435. 
(e) [ ] Vehicular l10micide [ ]Violent traffic offen~e []DUI [] Reckless . [ ]Disregard. 
(f) [ ) Vehicular homicide by DUJ "yith prior conviction(s) for offense(s) defined in RCW 41.61.5055, 

RCW 9.94A.510(7). 
(g) [ ] Non-parental kidnapping onmlawful imprisomnent with a minor victim. RCW 9A.44.130 . 

. . 01) [ ] Domestic violence offense as defined in RCW 10.99.020 for count(s) ___________ _ 
(i) [ J .Current offenses encompassing the same climinal conduct in tl1is cause are connt(s) RCW 

9.94A.589(l)(a). 

2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used 
in calculating the offender score' are Oist offense and cau'se number):· _______________ _ 

2.3 CRIMINAL HISTORY: Prior convictions constituting criminal history for purposes of calculating the 
offender score are (RCW 9.94A.525): 
[ ] Crinrinal history is attached in Appendix B. 
[ J One point added for offense(s) committed while under community placement for count(s) ______ _ 

24 SENTENCING DATA: 
Sentencing Offender Seriousness Standard Total Standard Maximum 
Data Score Level Range Enhancement R;mge Term 
Count J 0 III 1 TO 3 1 T03 5YRS 

MONTHS MONTHS AND/OR 
$10,000 

C01mt 
Count 
Count 

[ ] Additional current offense sentencing data is attached in Appendix C. 

I 
_ ./ 

- - - -- - -- --- -- ---- _ ._----- .- -- - ._- -------_ . --------- - - _ ... _------ ------- -
---- -2T --- ,. EXCEPTIONAL SENTENCE (ReW 9.94A535): 

[ ] Substantial and compelling reasons exist which justify a sentence abovelbelow the standard range for 
Count(s) . Findings of Fact and Conclusions of Law are attached in 
Appendix D. The State [ ] did [ ) did not recommend a similar sentence. 

Ill. JUDGMENT 

IT IS ADJUDGED that defendant is guilty oftlle current offenses set forth in Section 2.1 above and Appendix A. 
[ ) The Court DISMISSES Count(s) ______________________ _ 

0308 
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IV. ORDER 

IT IS ORDERED that the defendant serve the detemlinate sentence and abide by the other tenns set forth below. 

4.1 RESTITUTION AND VICTIM ASSESSMENT: 
[ ] Defendant shall pay restitution to the Clerk oftlris Court as set forth in attaclled Appendix E. 
[ .] Defendant shall not pay restitution because the Court finds tllat extraordinary circmllstances exist, and the 

court, pursuant to RCW 9.94A.753(2), sets f0rt11 tllOse circumstances in attached Appendix E. 
~ Restitution to be determined at future restitution hearing on (Date) at _m. 

[l)(Jpate to be set. 
[')<fDefendant waives presence at future restitution hearing(s). 

[ ] Restitution is not ordered. . ~ 
Defendant shall pay Vlctim Penalty Assessment pursuant to RCW 7.68.035 in the amOlmt ~ 

·4.2 OTHER FINANCIAL OBLIGATIONS: Having considered ilie defendant's present and likely future 
financial resources, the Court concludes tllat the defendant has tlle present or likely future ability to pay the 
financial obligations imposed. The Court waives financial obligation(s) that are checked below because tlle 
defendant lacks the present and future ability to pay them. Defendant shall pay the follo"ving to the Clerk of this 
Court: 
(a) [ ] $ , Court costs; [>«Court costs are waived; (RCW 9.94A.030, 10.01.160) 

(b) [ J $100 DNA collection fee; [,>LLDNA fee waived (RCW 43.43.754)(crimes committed after 7/1/02); 

(c) [ J $ ,Recoupment for attorney's fees to King C01111ty Public Defense ProgranlS; 
[><t.Recoupment is waived (RCW 9.94A.030); 

(d) r J $ ,Fine; [ ]$1,000, Fine for VUCSA; [ ]$2,000, Fine for subsequent VUCSA; 
[.><tVUCSA fine waived (RCW 69.50.430); 

(e) [ ] $ ,King County Inter10cal Drug Flmd; [)1-Drug Flmd payment is waived; 
(RCW 9.94A.030) 

(f) [ ] $. ____ , State Crime Laboratory Fee; r)(Laboratory fee waived CReW 43.43.690); 

(g) [ ] $ > Incarceration costs; 1)(!11carceration costs waived (RCW 9.94A. 760(2»; 

... : I 

(h) [ J $ , Oilier costs for:=======~ ________ ~====- _ __ ___ - - --. --

+ 'R.~+' 4-t-\ ~ e>,..) _ 0 0 

4.3 PAYMENT SCHEDULE: Defendant's TOTAL FINANCIAL OBLIGATION is: $ 5lJO~ . The 
payments shall be made to the King County Superior Court Clerk according to ilie rules of the Clerk and the 
following terms: [ ]Not less ilian $ __ per month; J>.r;tOn a schedule established by the defendant's 
Commmritv Corrections Officer or Department of Judicial Administration (DJA) Collections Officer. Financial 
obligation~ shall bear interest pursuant to RCW 10.82.090. The Defendant shall remain under the Court's 
jurisdiction to assure }>ayment of financial obligations: for crimes committed before 7/1/2000, for up to 
ten years from the date of sentence or release from total confinement, whichever is later; for crimes 
committed on or after 7/1/2000, until the obligation is completely satisfied. Pursuant to RCW 9.94A.7602, 
if the defendant is more than 30 days past due in payments, a notice of payroll deduction may be issued without 
furt1ler notice to the offender. Pursu·ant to RCW 9.94A.760(7)(b), the defendant shall report as directed by DJA 
and provide financial infol111ation as requested. 
['A Court Clerk's tmst fees are ·waived. 
[ j'.I Interest is waived except with respect to restitution. 0309 
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4.4 FIRST TIME OFFENDER WAIVER OF PRESUMPTIVE SENTENCE: TIle court waives imposition of a 
sentence within the presumptive sentence range and iinposes l1le following sentence pursuant to RCYV 
9.94A.650: 

(8) Defendant shall serve a tep11 of confinement as follows, commencing: [ ] inunediately; 
M"CDate): )0/ 61-7...006 by '1:00 a,m.~: 

·30month@ncoUDt_'_; ___ months/daYSOncount __ ; ___ months/ days on count __ 

TIlis term shall be served: 
[ ] ill the King County Jail 
[ ] ill King County WorJUEllucation Release subject to conditions of conduct ordered this date. , ... S-b. . .J- J-h>-.-~ " 
!?<tin King County Electronic Home Detention subject to conditions of conduct ordered this date. *' ~(fo.-r''''''7 ~ 

[ ] For burgJary or residential burglary offense, before entering Electronic Home Detention , 21 days 1p.La.j"pr~ 
must be successfully completed in WorklEducation Release. ~ f) .::>l-_ 

[ ] The terms in Count(s) No. are consecutive/ concunent 

This sentence shall run [ ] CONSECUTIVE [ ] CONCURRENT to the sentence(s) in cause ____ _ 

The sentence(s) herein shall run [ ] CONSECUTIVE [ ] CONCURRENT to any other term previously 
imposed and not referenced in this order. 

Credit is given for l)4.. ?- day(s) served [ J days determined by the King Calmt)' Jail solely for 
confinement under this cause number pursuantto RCW 9.94A.505(6). [ 1 Jail ternl is satisfied; defendant shall 
be released under this cause. 

(b) ( J COMMUNITY SUPERVISION (for crinies committed before 7-1-2000) 
f)4 COMMUNITY CUSTODY (for'crimes after 6-30-2000): 
is ordered for '2..~ months (up to 12 months unless treatment is ordered in which case not more 
than 24 months). The Defendant shall report to the Department of Corrections within 72 hours of release 
from custody; or this date if currently out of custody; shall campI)' with any affinnative acts imposed by 
l1le Department to monitor compliance with this sentence; shall comply with all rules, regulations and 
conditions of the Department for supervision of offenders; and shall not possess any firearm or 
ammunition; shall perform all affimlative acts necessary to monitor compliance llild otherwise comply with 
the other terms of this sentence. [ ] APPENDIX F attached for additional conditions. 

··-------~e) [- --}€OMM-UNIT-Y-SERVIeE:- Beferrdant shaHsenre--- - - . aaysrliours ofCommunnyserviCe - -- - --.- - -
under supervision of the Dep~tIl1ent of Corrections to be completed as follo""s: 
[ ] On a schedule established by the defendllilt's Community Conections Officer or [ J as follows: 

Cd) ~ NO CONTACT: F0(Jr the rrwximum term of S .year(s)~ def~dant shall have no contact 
. ,vith L- 0....(" r J c..~cX a...,- ko£? ~ c...,.......$.. Co,.;,.... 110 L-<'\.l r-~ 

0310 



! I.. , / '/ 
. 
. L. .-.' I 

. 
L 

(e) DNA TESTING. TIle defend,m1 shall have a biological sample collected for purposes of DNA 
identification analysis and the defendant shall :fully cooperate in the testing, as ordered in APPENDIX G. 

[ 1 HIV TES11NG: For sex offense, prostitution offense, drug offense associated ,:vith the use of 
hypodermic needles, the defendant shall submit to mv testing as ordered in.APPENDIX G. 

(f) [ ] OTHER CONDITlONS: ______ --'--____________ _ 

[Xl Additional conditions are attached in APPENDIX ti 

Date:_7---'-/z_CJ~/-iJ--=fo:c--

Present~ by: 0 c ~ f>. \ 
{3. 1->, ~ 'f'(}<")2 IJA. e..s 

Deputy Proseclltin~ AttS?r;;ey, ffSBA# "2- g "7 q I 
Print Name: S .I:r,~~ 6p-\..L'> 

- --_._- - ----- ------ _._---- ---

Rev 04-03 

- - -- ------

5 

_.--- ----_._---- -_.------------, .. . _- ---
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RIGHT HAND 
FINGERPRINTS OF: 

STEPHEN THOMAS LYNCH 

J .. .I . 
1.. 

FIN G E R P R I N T S 

DEFENDANT'S SIGNATURE: 

ATTESTE 

COURT 

---- ----

- / L 

--- -,------- - ,--- -

CERTIFICATE OFFENDER IDENTIFICATION 

I, 
CLERK OF THIS COURT, CERTIFY THAT 
THE ABOVE IS A TRUE COpy OF THE 
JUDGEMENT AND SENTENCE IN THIS 
ACTION ON RECORD IN MY OFFICE. 
DATED: 

CLERK 

BY: 
DEPUTY CLERK 

S. I.D. NO. 

DOB: JUNE 11, 1950 

SEX: M 

RACE: W 

0312 . 
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_I' , 

First Amendment 

United States Constitution 

(1791) 

Congress shall make no law respecting an establishment of religion, 

or prohibiting the free exercise thereof; or abridging the freedom of speech, 

or of the press, or the right of the people peaceably to assemble and to 

petition the Government for a redress of grievances. 



CERTIFICATE OF SERVICE 

I certify that on April 23, 2012, I. served the King County 
prosecutor's office appellate unit with the foregoing document via email, 
per their request. 

DATED this the 23rd day of April, 2012. 

MUENSTER & KOENIG 

By: Sf John R. Muenster 
JOHN R. MUENSTER 

23 



OFFICE RECEPTIONIST, CLERK 

To: John R. Muenster 
Cc: 
Subject: 

PAOAppellateUnitMail@kingcounty.gov; charles.sherer@kingcounty.gov 
RE: State v. Stephen Lynch, Supreme Court No. 86480-2 

Rec. 4-24-12 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is bye-mail attachment, it is not necessary to mail to the court the 

of the document. 
From: John R. Muenster [mailto:·jmkk1613@aol.com] 
Sent: Monday, April 23, 2012 7:10 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: PAOAppellateUnitMail@kingcounty.gov; charles.sherer@kingcounty.gov 
Subject: State v. Stephen Lynch, Supreme Court No. 86480-2 

Ladies and Gentlemen, 

Attached as a .pdf file is Appellant's opening brief, with included appendix and exhibits. 

Thank you for your attention. 

John Muenster 

Muenster & Koenig 
14940 Sunrise Drive N.E. 
Bainbridge Island, WA. 98110 
(206)467-7500 
Bainbridge Telephone: (206)855-1025 
Bainbridge Fax: (206) 855-1027 

This is message is confidential, intended only for the named recipient(s) and may contain 
information that is privileged, attorney work product or exempt from disclosure under 
applicable law. If you are not the intended recipient(s), you are notified that the 
dissemination, distribution or copying of this message is strictly prohibited. If you 
receive this message in error, or are not the named recipient(s), please notify the 
sender at either the e-mail address or telephone number above and delete this e-mail from 
your computer. Receipt by anyone other than the named recipient(s) is not a waiver of any 
attorney-client, work product, or other applicable privilege. Thank you. 
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