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I. INTRODUCTION

The public trust doctrine is an ancient legal mandate establishing a
sovereign’s obligation to hold essential natural resources in trust for the
beriefit of its citizens. The doctrine is “rooted in the precept that some
resources are so central to the well-being of the community that they must
be protected by distinctive, judge-made principles.”  Charles L.
Wilkinson, The Public Trust Doctrine in Public Land Law, 14 U.C, Davis
L. Rev. 269, 315 (1980). The Petitioners contend that the doctrine applies
to the atmosphere and that the State is failing to satisfy obligations the
doctrine imposes.

The principle underlying the public trust doctrine can be traced
from Roman Law through the Magna Carta to present-day jurispmdehce.
Published in 533, the Romans codified the right of public ownership of
important natural resources: “The things which are naturally everybody’s
are: air, flowing water, the sea, and the sea-shore.” Caesar Flavius
Justinian, The Institutes of Justinian, Book II, Title I, Of the Different
Kind of Things (533). Likewise, under English common law: “There are
some few things which, notwithstanding the general introduction and
continuance of property, must still unavoidably remain in common . . .
Such (among others) are the elements of light, air, and water . . . . 2

William Blackstone, Commentaries on the Laws of England 4 (1766).

PETITIONERS’ OPENING BRIEF - PAGE 1



These elements of the English common law were incorporated into
the first American colonial charters, thereby providing the same protection
for natural resources in America as was provided by the Crown of
England. Martin v. Waddell, 41 U.S. 367, 413 (1842). Following the
American Revolution, the public trust doctrine was incorporated into the
American common law, New Whatcom v. Fairhaven Land Co., 24 Wash.
493, 499, 64 P. 735 (1901). More than a century ago, the United States
Supreme Court recognized the public trust doctrine functioned as a
bulwark to protect resources too valuable to be disposed of at the whim of
any state legislative body. See 1ll. Cent. R.R. v. Illinois, 146 U.S. 387, 453
(1892) (“The state can no more abdicate its trust over property in which
the whole people are interested . . . than it can abdicate its police powers in
the administration of government and the preservation of the peace.”); see
also Geer v. Connecticut, 161 U.S. 519, 534 (1896) (“The ownership of
the sovereign authority is in trust for all the people of the state; and hence,
by implication, it is the duty of the legislature to enact such laws as will
best preserve the subject of the trust, and secure its beneficial use in the
future to the people of the state.”), rev'd on other grounds, Hughes v.
Oklahoma, 441 U.S. 322 (1979); see also Caminiti v. Boyle, 107 Wash. 2d

662, 666, 732 P.2d 989 (1987) (“The Legislature has never had the
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authority, however, to sell or otherwise abdicate state sovereignty or
dominion over such tidelands and shorelands.”).

In 1987, this Court recognized that the public trust doctrine that
Petitioners seek to enforce in this case has always existed in Washington
law. Caminiti, 107 Wash. 2d at 670. Petitioners Adora Svitak, Tallyn
Lord, Harper Lord, Anna Iglitzin, Jacob Iglitzin, and Colin Sacket, by and
through their respective guardians (collectively “Our Children”) filed this
action against the named State Respondents (collectively “State™) seeking
declaratory relief that (1) the atmosphere is a public trust resource; (2) the
State has a legal obligation, defined by best available science, to take
affirmative action to protect the atmosphere and other public trust
resources from the greenhouse gas (“GHG”) emissions; and (3) the State
is breaching its fiduciary duty to protect public trust resources. Our
Children also are seeking injunctive relief directing the State to fulfill its
public trust responsibilities.

Without making any findings of fact or conclusions of law, the
superior court dismissed the case for lack of jurisdiction and/or failing to
state a claim for which relief can be granted. CP 176-178, Order Granting
Defendants’ Mot. to Dismiss. In doing so, the superior court erroneously
departed from the public trust jurisprudence in Washington and

misapplied an ancient legal mandate. These errors are fundamental and
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deprive Our Children of their day in court to prove that the State is
actively violating their sovereign public trust responsibilities by failing to
take meaningful action to address climate change.
II. ASSIGNMENTS OF ERROR
The trial court erred in dismissing the case for lack of jurisdiction
and/or failing to state a claim for which relief can be granted.

ITII.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR
A. This Court in Caminiti, 107 Wash. 2d 662, held that under the
public trust doctrine, the State exerts sovereignty and dominion over the
tidelands and shorelands in the State and holds such resources in trust for
the public. Does the public trust doctrine also apply to the atmosphere as
an essential, common natural resource?

B. In Caminiti, 107 Wash. 2d at 670, this Court clarified that
compliance with the public trust doctrine requires the State to retain
adequate control of the trust resource to prevent substantial impairment to
the resource and ensure public access for trust purposes. Does this
standard require the State to take affirmative action to protect trust
resources (shorelands, tidelands, shellfish, atmosphere, etc.) from the
harmful effects of climate change?

C. Does the requested injunctive relief violate the separation of

powers doctrine?
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D. Does the Uniform Declaratory Judgment Act (“UDJA”), RCW
7.24, confer jurisdiction on the superior court to hear a public trust suit
against the State?

IV. STATEMENT OF THE CASE

Humanity, especially Our Children and future generations of this
state, faces a climatic crisis that threatens life as we know it. Our planet is
now within 1.8°F (1° C) of its highest temperature in the past one million
years. Clerk’s Papers (“CP”) 9, Am. Compl. §18. The United States
Supreme Court has recognized that “‘emissions resulting from human
activities are substantially increasing the atmospheric concentrations of . .
. greenhouse gases [which] will enhance the greenhouse effect, resulting
on aﬁerage in an additional warming of the Earth’s surface.’”
Massachusetts v. EPA, 549 US. 497, 508-09 (2007) (citing IPCC, Climate
Change: The IPCC Scientific Assessment, p. xi (J. Houghton, G. Jenkins,
& J. Ephraums eds. 1991)).

Climate change will affect nearly every part of Washington’s
economy and environment. CP 12, Am. Compl. §25. Current and historic
levels of greenhouse gas emissions are destroying the natural resources
held in trust for the citizens of Washington State, and these damages will
increase if the State continues to condone a business-as-usual approach to

GHG emissions. Scientists project that temperatures in the Pacific
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Northwest will rise 3.2°F by 2040. CP 13, Am. Compl. 928.
Consequences of these rising temperatures include decreased snow pack,
ocean acidification, decreased water availability, reduced freshwater
salmon habitat, increased risk of wildfires, adverse effects to forest
productivity, and reduced food resources for wildlife. Id., CP 5, Am.
Comp. §6. All of these impacts result from substantial impairment to the
public trust resources of this state caused by GHG emissions and climate
change.

There is no dispute in this case that climate change is occurring or
that the citizens of this state will be impacted significantly. CP 38-39, 45,
Answer Y3-4, 22; CP 225, Verbatim Rpt. Of Proceedings (Counsel for
State stating that “The legislature has recognized the need for Washington
State to do its part to address climate change.”). Respondent Governor
Gregoire has declared that “effective and immediate action to reduce
greenhouse gas emissions . . . is essential to the future well being of all
Washingtonians.” CP 13, Am. Compl. §27. This sentiment echoes
Respondent Washington Department of Ecology’s warning that “[w]ithout
action, climate change will negatively affect nearly every part of
Washington’s economy through changes in temperature, sea level, and

water availability.” CP 12, Am. Compl. §25. Despite these statements and
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the consensus that immediate action is required, the State has taken no
meaningful action to protect the essential natural resources in this state.

The consequences of the State’s inaction are devastating. “If
carbon dioxide continues to increase, [there is] no reason to doubt that
climate changes will result and no reason to believe that these changes will
be negligible. . . . A wait-and-see policy may mean waiting until it is too
late.” Massachusetts, 549 U.S. at 508 (quotations omitted). Dr. James
Hansen,' a leading climate scientist with the NASA Goddard Institute for
Space Studies and Columbia University Earth Institute, has warmed that
“[c]ontinued growth of greenhouse gas emissions, for just another decade,
practically eliminates the possibility of near-term return of atmospheric
composition beneath the tipping level for catastrophic effect.” CP 10, Am.
Compl. at § 21.

According to a 2006 report by Ecology, climate change will
negatively affect Washington State citizens with increased water prices,
decreased dairy revenue, and increased state expenditures to fight
wildfires. CP 14-15, Am. Compl. §30. Melting glaciers will cause rising
sea levels likely to adversely affect low-lying agricultural areas, such as
the Skagit River Delta, and Washington communities that sit just above

sea level, such as Tacoma and Olympia. /d. Commerce flowing through

' The State recognized that “Dr. Hansen has been at the leading edge of
climate science for a long time . .. .” CP 45, Defs.” Answer, 19.
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the ports and recreational activities will be affected by these changes too.
Id. Our Children will be forced to address these unprecedented crises
since their sovereign government has failed to take meaningful action to
protect their interests in the critical natural resources of this state.

Washington’s total GHG emissions for 2008 equaled 10.1 million
metric tons of carbon dioxide. CP 12-13, Am. Compl. §26. That was nine
percent greater than 1990 GHG emissions. /d. The State must take the
action scientifically deemed necessary to prevent substantial impairment
to the State’s public trust resources by drawing down the excessive carbon
dioxide from the atmosphere. CP 14-15, Am. Compl. 930.

In spite of this pending pessimism, there is still time to take action
protect the public’s interest in the public trust resources of this State. CP
20, Am. Compl. | 42-44. But time is of the essence. Every day the State
kicks the can down the road for future generations to address the climate
crisis, it gets more likely that the public trust resources of this State will
continue to be impaired to the point of destruction. /d. The time for the
State to act is now, and the public trust doctrine is the source of law that
requires the State to act.

V. STANDARD OF REVIEW
This Court reviews legal issues and the trial court’s conclusions of

law de novo. Sumnyside Valley Irrigation Dist. v. Dickie, 149 Wash. 2d
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873, 879-80, 73 P.3d 369 (2003). Dismissal of a case under CR 12 is
warranted only in the limited and unusual circumstance of when “it
appears beyond doubt that the plaintiff cannot prove any set of facts to
justify recovery.” Tenore v. AT&T Wireless Servs., 136 Wash. 2d 322,
330, 962 P.2d 104 (1998). For the Court’s review, “a plaintiff’s
allegations are presumed to be true and a court may consider hypothetical
facts not included in the record.” Id.
VI. ARGUMENT

A. THE PUBLIC TRUST DOCTRINE IN WASHINGTON
STATE

The Washington Supreme Court has recognized that the public
trust obligation has always existed in Washington law as an attribute of
state sovereignty, even though it was not judicially applied until 1987.
Caminiti, 107 Wash. 2d at 670. The public trust doctrine is a common law
doctrine that reflects the “rights which our new state possessed by virtue
of its sovereignty.” Id. at 666. Some of these public rights, those with
respect to tidelands and shorelands, were formally recognized and
incorporated into article 17, section 1 of the Washington State
Constitution:

The state of Washington asserts its ownership to the
beds and shores of all navigable waters in the state up

to and including the line of ordinary high tide, in waters
where the tide ebbs and flows, and up to and including
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the line of ordinary high water within the banks of all
navigable rivers and lakes.

Wash. Const. art. XVII, §1; Caminiti, 107 Wash. 2d at 666. This “formal
declaration” of the public’s pre-existing rights “had the effect of vesting
title to such lands in the state.” /d. at 666-67.

The State’s ownership of state shorelands and tidelands has two
aspects: the jus privatum and the jus publicum. Id. at 668. The jus
privatum, or private property interest, is that “the state holds full
proprietary rights in tidelands and shorelands and has fee simple title to
such lands.” Id. The jus publicum, or public authority interest, reflects
“the principle that the public has an overriding interest in navigable
waterways and lands under them . . . .” Id. It is the jus publicum interest
that is particularly relevant in this case because it embodies the public trust
doctrine. /d. at 669-670 (defining the public trust doctrine as the principle
that “the sovereignty and dominion over this state’s tidelands and
shorelands, as distinguished from tit/e, always remains in the state, and the
state holds such dominion in trust for the public.”).

This Court has recognized that the public authority interest, i.e. the
public trust doctrine, “is at least as old as the Code of Justinian,
promulgated in Rome in the Sth Century A.D.” Id. at 668-69. As

discussed above, the Institutes of Justinian provided that “the things which
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are naturally everybody’s are: air, flowing water, the sea, and the sea-
shore.” Caesar Flavius Justinian, The Institutes of Justinian, Book 11, Title
I, Of the Different Kind of Things (533). In the context of tidelands and
shorelands, this Court has defined the jus publicum interest as “the right
‘of navigation, together with its incidental rights of fishing, boating,
swimming, water skiing, and other related recreational purposes generally
regarded as corollary to the right of navigation and the use of public
waters.”” Caminiti, 107 Wash. 2d at 669 (quoting Wilbour v. Gallagher,
77 Wash. 2d 306, 316, 462 P.2d 232 (1969)).

Relying on the seminal public trust opinion of [llinois Central
Railroad, 146 U.S. at 453, this Court has established a two-part test to
evaluate whether the State has violated the public trust doctrine:

(1)Whether the state, by the questioned legislation, has

given up its right of control over the jus publicum and

(2) if so, whether by so doing the state (a) has promoted

the interests of the public in the jus publicum, or (b) has

not substantially impaired it.
Caminiti, 107 Wash. 2d at 670. Since Caminiti, there have been scores of
Washington court decisions interpreting, applying and expanding the
public trust doctrine in a variety of contexts. See, e.g., Chelan Basis
Conservancy v. GBI Holding, No. 11-2-01267-S, letter op. (Chelan

Superior Court filed May 30, 2012); Wash. Geoduck Harvest Ass'n v.

Dep't of Natural Res., 124 Wash. App. 441, 101 P.3d 891 (2004). It is
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against these well-developed and oft-applied legal standards that Our
Children assert their public trust claim against the State.

B. THE PUBLIC TRUST DOCTRINE APPLIES TO THE
ATMOSPHERE

The atmosphere is the envelope of gases surrounding the earth that
controls our climatic system — our “air resource.” CP 87, Pls.” Resp. to
Defs.” Mot. To Dismiss. Our atmosphere naturally has allowed the earth’s
climate to remain in balance so that our planet is not too hot or too cold,
thus enabling the development of human civilization and earth’s
biodiversity. CP 7, Am. Compl. §11. The public trust doctrine imposes a
duty on the sovereign trustee to prevent harm to, protect, promote and
preserve our critical natural resources, including the atmosphere.” The
State incorrectly argued in superior court that Our Children’s case should
be dismissed because the public trust doctrine applies exclusively to
tidelands, shorelands and beds of navigable waters in this state. CP 62-64,
State’s Mot. to Dismiss. However, the State has sovereign dominion and

control over all essential natural resources, and this necessarily includes

* It is important to note that rejection of Our Children’s claim that the
atmosphere is a public trust resource cannot be the superior court’s sole
basis for dismissal of this suit because Our Children also have alleged
harm to the public’s interest in other judicially-recognized public trust
resources, such as tidelands, shorelands and navigable waters. See CP 2,
Amended Complaint 1. Therefore, even if this Court were to find that
the atmosphere is not a public trust resource, the Petitioners’ claims
alleging harm to public trust resources such as shorelands, tidelands and
shellfish should be allowed to go forward.

PETITIONERS' OPENING BRIEF - PAGE 12



the atmosphere. See Caminiti, 107 Wash. 2d at 668-669 (tracing the public
trust doctrine back to the Code of Justinian and English common law, both
of which included air as a public trust resource). In addition, several
courts, including those in Washington state, have expanded the scope of
the public trust doctrine to protect public interests beyond the traditional
concerns of navigation and commerce. Finally, “[t]hat generations of
trustees have slept on public rights does not foreclose their successors
from awakening.” Ariz. Ctr. for Law in the Pub. Interest v. Hassell, 837
P.2d 158, 171 (Ariz. Ct. App. 1991).
1. The Public Trust Doctrine Applies to Critical Natural

Resources Over Which The State Has Sovereign Dominion

And Control.

In its seminal application' of the public trust doctrine, the United
States Supreme Court explained that public trust duties arise when the
asset in question is “property of a special character.” /Il Cent. R.R. Co.,
146 U.S. at 454. While Illinois Central dealt specifically with the
alienation of land beneath navigable waters, the Supreme Court’s broad
language in the decision applies equally to the atmosphere, especially
since the acknowledged source of the doctrine, Roman and English law,
included air as a public resource. Much like the public trust asset
discussed in /llinois Central, the atmosphere is “property of a special

3 e

character” “in which the whole people are interested” that should not be
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left “entirely under the use and control of private parties.”” Id. at 453.
That American public trust jurisprudence has to date focused primarily on
the doctrine’s protection of navigable waters does not mean that water, as
opposed to air, is the only resource over which the state was vested
dominion upon its admission to the Union. It simply means that water is
the first essential, common natural resource that society recognized could
be harmed or hoarded absent some form of sovereign control. See
Rettkowski v. Dep't of Ecology, 122 Wash. 2d 219, 232, 858 P.2d 232
(1993).

Sources of Washington law confirm the State’s sovereignty and
dominion over a variety of critical natural resources, including air.* As
discussed above, article 1?,'section 1 of the Washington State Constitution
contains a formal declaration of public trust rights regarding shorelands

and tidelands of navigable waters created “by virtue of [the state’s]

> See Mary Christina Wood, Advancing the Sovereign Trust of

Government to Safeguard the Environment for Present and Future
Generations (Part I): Ecological Realism and the Need for a Paradigm
Shift, 39 Envtl. L. 43 (2009).

The United Nations Framework Convention on Climate Change, to
which the United States is a party, also reflects this application: “The
Parties should protect the climate system for the benefit of present and
future generations of humankind . . . .” United Nations Framework
Convention on Climate Change art. 3, Y1 May 9, 1982, 1771 UN.T.S.
107, 165. “Climate system” means the “totality of the atmosphere,
hydrosphere, biosphere and geosphere and their interactions.” /d. art. 1,
93. This treaty is the “supreme law of the land,” to which judges in every
state are bound. U.S. Const. art. VI, cl. 2.
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sovereignty:” Caminiti, 107 Wash. 2d at 666. Specifically mindful of the
State’s inherent sovereign and dominion control over essential natural
resources in addition to shorelands and tidelands, the Washington
legislature adopted the State Environmental Policy Act (“SEPA™),
recognizing that:

(2) It is the continuing responsibility of the state of
Washington and all agencies of the state to use all
practicable means, consistent with other essential
considerations of state policy, to improve and coordinate
plans, functions, programs, and resources to the end that the
state and its citizens may: (a) Fulfill the responsibilities of
each generation as trustee of the environment for
succeeding generations . . . . (3) The legislature recognizes
that each person has a fundamental and inalienable right
to a healthful environment and that each person has a
responsibility to contribute to the preservation and
enhancement of the environment.

RCW 43.21C.020(2), (3) (emphasis added). The Washington Supreme
Court has also recognized that public trust principles are reflected in the
Shoreline Management Act’s (“SMA”) underlying policy of preserving
the state’s shorelines while protecting the public’s right to use and enjoy
the natural resources associated with shorelines. RCW 90.58.020; Orion
Corp. v. State, 109 Wash. 2d 621, 641 n. 11, 747 P.2d 1062 (1987). The

SMA provides that state shoreline management policy “contemplates

> The fact that the Washington Constitution does not mention air or other
public trust resources does not support the State’s claim that the
atmosphere is not a public trust resource. See Rettkowski, 122 Wash.2d at
232 (stating that the public trust doctrine is only “partially encapsulated™
in article XVII, section 1).
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protecting against adverse effects to the public health, the land and its
vegetation and wildlife, and the waters of the state and their aquatic life,
while protecting generally public rights of navigation and corollary rights
incidental thereto.” RCW 90.58.020.

To implement its public trust responsibilities in regards to wildlife,
the Washington legislature has asserted dominion, and even ownership,
over wildlife found within the state:

Wildlife, fish, and shellfish are the property of the state.

The commission, director, and the department shall

preserve, protect, perpetuate, and manage the wildlife and

food fish, game fish, and shellfish in state waters and

offshore waters. The department shall conserve the

wildlife and food fish, game fish, and shellfish resources
in a manner that does not impair the resource.

RCW 77.04.012; see also Nelson Alaska Seafoods, Inc. v. Dep't of
Revenue, 143 Wash. App. 455, 462, 177 P.3d 1161 (2008) (“DNR
regulates the commercial geoduck harvest for the public good . . . .”); Lake
Union Drydock Co., Inc. v. State Dept. of Natural Resources, 143 Wash.
App. 644, 658, 179 P.3d 844 (2008) (quoting former RCW 79.90.450)
(“To implement this public trust, the Legislature expressly delegated
authority to the DNR to manage state-owned aquatic lands for “the benefit
of the public . . . .”); Wash. Geoduck Harvest Ass’n v. Dep't of Natural
Res., 124 Wash. App. at 449.

Most importantly to the issue at bar, the State has unequivocally
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asserted its sovereign dominion and control over the air resources of this
state:

It is declared to be the public policy to preserve, protect,
and enhance the air quality for current and future
generations. Air is an essential resource that must be
protected from harmful levels of pollution. Improving air
quality is a matter of statewide concern and is in the public
interest. It is the intent of this chapter to secure and
maintain levels of air quality that protect human health and
safety, including the most sensitive members of the
population, to comply with the requirements of the federal
clean air act, to prevent injury to plant, animal life, and
property, to foster the comfort and convenience of
Washington's inhabitants, to promote the economic and
social development of the state, and to facilitate the
enjoyment of the natural attractions of the state. It is further
the intent of this chapter to protect the public welfare, to
preserve visibility, to protect scenic, aesthetic, historic, and
cultural values, and to prevent air pollution problems that
interfere with the enjoyment of life, property, or natural
attractions.

RCW 70.94.011 (emphasis added). These constitutional and statutory
provisions, in conjunction with the state public trust common law,
demonstrate that the State is vested with a sovereign obligation that arises
from its dominion and control over not just state shorelands and tidelands,
but all essential natural resources of this state, including the atmosphere.
The notion of state sovereign control over critical natural resources
within its boundaries is bolstered by the major federal environmental laws.
For example, the Clean Water Act explicitly recognizes the existence of

state common law authority to regulate all aspects of waters of the state.
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33 U.S.C. § 1370. Similarly, the Clean Air Act plainly reaffirms inherent
state common law authority to regulate air quality. 42 U.S.C. § 7416. For
the State to claim that the atmosphere should be excluded as a public trust
resource in the face of statutory authority to the contrary is disingenuous at
best.
2. Courts Have Expanded the Scope of the Public Trust Doctrine
Several courts, including those in this state, have expanded the
public trust doctrine beyond original societal concerns of commerce and
navigation to protect other modern public interests such as biodiversity,
wildlife, recreation, and environmental quality. See, e.g., Wash. Geoduck
Harvest Ass’n, 124 Wash. App. at 449; Nelson Alaska Seafoods, 143
Wash. App. at 462; Weden v. San Juan County, 135 Wash. 2d 678, 698,
958 P.2d 273 (1998); Nat’l Audubon Soc'’y v. Superior Court of Alpine
Cnty., 658 P.2d 709, 719 (Cal. 1983); Ctr. for Biological Diversity v. FPL
Grp., 83 Cal. Rptr. 3d 588, 597, 599 (Cal. Ct. App. 2008) (stating that “it
has long been recognized that wildlife are protected by the public trust
doctrine” and that “it is clear that the public trust doctrine encompasses
the protection of undomesticated birds and wildlife. They are natural
resources of inestiméble value to the community as a whole. Their
protection and preservation is a public interest that is now recognized in

numerous state and federal statutory provisions.”).
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“Since as early as 1821, the public trust doctrine has been applied
throughout the United States ‘as a flexible method for judicial protection
of public interests in coastal lands and waters.”” Weden, 135 Wash. 2d at
698 (quoting Johnson, The Public Trust Doctrine and Coastal Zone
Management in Washington State, 67 Wash. L. Rev. 521, 524 (1992)).
Indeed, courts have “perceiv[ed] the public trust doctrine not to be ‘fixed
or static,” but one to be “‘molded and extended to meet changing conditions
and needs of the public it was created to benefit.””” Matthews v. Bay Head
Improvement Ass'n, 471 A.2d. 355, 365 (N.J. 1984) (characterizing the
public trust doctrine as “dynamic”); see also Marks v. Whitney, 491 P.2d
374, 380 (Cal. 1971) (“In administering the trust the state is not burdened
with an outmoded classification favoring one mode of utilization over
another.”). Therefore, the public trust doctrine is perfectly suited to
address the unique environmental catastrophe caused by climate change.

The notion of applying the public trust doctrine to the atmosphere
is also justified in light of the primary need for the protection of critical
natural resources - to maintain social stability.

As explained by the leading commentator on the public

trust doctrine, Professor Joseph Sax, the doctrine is closely

tied to one of the most basic concerns of the legal system,

namely, the protection and maintenance of social stability.

Just as the law of property rights protects stability in

ownership, and the criminal law protects stability within a
community, just so, explains Professor Sax, ‘[t]he central
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idea of the public trust is preventing the destabilizing
disappointment of expectations held in common but
without formal recognition such as title.” In other words,
the public trust doctrine requires the protection and
perpetuation of natural resources. This functions to prevent
social crises that otherwise would arise due to the sudden
depletion of those natural resources necessary for the stable
functioning of society. In short, at its most basic level, the
scope of the public trust doctrine is defined by the public's
needs in those natural resources necessary for social
stability.

Rettkowski, 122 Wash.2d at 234 (dissenting opinion, Guy, J.) (citations
omitted). Arguably nothing is more critical to human survival and welfare
than stemming the tide of climate change.’

In Texas, a district court recently concluded that the Texas
Commission on Environmental Quality’s determination that the public
trust doctrine is limited to the conservation of water is “legally invalid”
and that “all natural resources” are protected under the public trust

doctrine, including the atmosphere. Bonser-Lain v. Texas Comm’'n on

% The same test used by courts for over a century to determine whether a
particular waterway is protected by the public trust doctrine - navigability
- is equally applicable to the atmosphere to determine if it too is subject to
the public trust doctrine. Much like navigable waterways, the atmosphere
also is navigable and therefore not subject to exclusive private ownership.
See Claassen v. City & Cnty. of Denver, 30 P.3d 710, 712 (Colo. App.
2000) (“Navigable airspace is in the public domain, and the surface
owner’s property interest in airspace above his or her land is generally
limited to the airspace which is below navigable limits.”); United States v.
Causby, 328 U.S. 256, 261 (1946) (“To recognize such private claims to
the airspace would clog these highways, seriously interfere with their
control and development in the public interest, and transfer into private
ownership that to which only the public has a just claim.”).
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Envtl. Quality, No. D-1-GN-11-002194, slip op. at *1 (Dist. Ct. Tex., July
9, 2012), attached as Appendix B. In New Mexico, a court found that it
had jurisdiction to determine whether the state defendants complied with
their public trust obligations to protect the atmosphere from harm due to
climate change. Sanders-Reed v. Martinez, No. D-101-CV-2011-01514,
slip. op. at *2 (Dist. Ct. N.M., July 14, 2012), attached as Appendix C.
But see Filippone v. lowa Dep't of Natural Res., No. CVCV008748, slip.
op. at *4 (Dist. Ct. lowa, Jan. 30, 2012), appeal docketed No. 12-0444
(Jowa Sup. Ct. Feb. 29, 2012), attached as Appendix D (upholding
agency’s decision not to initiate rulemaking to reduce CO, emissions);
Aronow v. Minnesota, No. 62-CV-11-3952, slip. op. at 5 (Dist. Ct. Minn.,
Jan. 30, 2012), appeal docketed, No. A12-0585 (Minn. Ct. App. April 3,
2012), attached as Appendix E (dismissing public trust claim in one
paragraph without analysis).

The atmosphere is the most prominent example of a resource so
vital to society that, without its protection, civilization would cease to
exist. Therefore, it is a fundamental natural resource necessarily entrusted
to the care of our State, in trust, for its preservation and protection as a
common property interest. To allow carbon emissions to clog the
atmosphere and destabilize the climate is no different than allowing the

transfer of the atmospheric resource into private ownership or use in a way
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that has substantially impaired the resource and has not promoted the
public interests in the resource. See Caminiti, 107 Wash.2d at 670.
C. THE PUBLIC TRUST DOCTRINE REQUIRES THE STATE
TO TAKE AFFIRMATIVE ACTION TO PROTECT TRUST
RESOURCES

. Our Children Have Alleged The State Has Failed To Maintain
Control Over Public Trust Resources

As discussed above, in Caminiti, this Court established the test to
be applied in public trust cases. The first element requires the Court to
assess “‘whether the state, by the questioned legislation, has given up its
right of control over the jus publicum . . ..” 107 Wash. 2d at 670. Here,
Petitioners have alleged that the state has indeed given up its right of
control over public trust resources. See CP 2, 33, 34, Am. Compl. {1, 93
(“The Defendants have breached their fiduciary duty to protect public trust
resources by failing to exercise and by abdicating its sovereign right of
control over these critical natural resources in a manner that promotes the
public’s interest in these natural resources and does not substantially
impair the resources.”), § 96. At this stage in the litigation, these
allegations are deemed true and are sufficient to defeat a CR 12 motion to
dismiss for failing to state a claim for which relief can be granted. Tenore,
136 Wash. 2d at 330. Whether the State has in fact given up its right of

control as alleged is ultimately a question of fact that goes to the merits of
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the case and will be addressed by the parties at trial or on summary
judgment. See, e.g., Citizens for Responsible Wildlife Mgmt. v. State, 124
Wash. App. 566, 572-575, 103 P.3d 203 (2004) (analyzing the merits of
whether the State retained adequate control of the public trust resources in
question).

The State contends that not only does a plaintiff bringing a public
trust suit need to allege that the State has given up its right of control over
a public trust resource, but it also must allege that the State has done so by
taking some form of discrete, particularized, and presumably final, action.
This argument misstates the plain language of the test that this Court
established in Caminiti to review public trust claims. This Court made it
quite clear that the relevant issue is whether the State has given up its right
of control over the jus publicum, not how the State has given up its right of
control. Caminiti, 107 Wash. 2d at 670. Other courts have recognized that
a critical component of any public trust analysis is the question of control
over the resource in question. /ll. Cent. R.R. Co., 146 U.S. at 454 (“So
with trusts connected with public property, or property of a special
character, like lands under navigable waters; they cannot be placed
entirely beyond the direction and control of the state.”); Nat'l Audubon
Soc'y, 658 P.2d at 727 (“The state as sovereign retains continuing

supervisory control over its navigable waters and the lands beneath those
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waters” and stating that “[t]his principle, fundamental to the concept of the
public trust . ... ).

Perhaps the best example of an abdication of control is what is
presented in this case: when the State takes no meaningful action to
protect public trust resources from harm due to climate change. The State,
as trustee, has the ultimate fiduciary responsibility to ensure that the public
trust resources of this state exist for future generations to use and enjoy.
Because the Petitioners have alleged that the State has failed to exercise its
sovereign duty of control over essential natural resources, and these
allegations are deemed true at this stage, dismissal under CR 12 for failing
to state a claim for which relief may be granted is not justified.

2 The Public Trust Doctrine Includes an Affirmative Duty to
Protect the Public’s Interest in Public Trust Resources

That the State has an affirmative duty to protect and promote the
public’s interest in public trust resources comes directly from the test set
forth in Caminiti, where the court looks at whether in relinquishing control
of the resource “the state (a) has promoted the interests of the public in the
Jus publicum, or (b) has not substantially impaired it.” 107 Wash. 2d at
670 (emphasis added). The Washington Court of Appeals has recognized
that the public trust doctrine, as defined by this Court, includes an active

duty to protect public trust resources. Wash. State Geoduck Harvesting
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Ass'n, 124 Wash.App. at 449 (“This necessarily obligates the state to
balance the protection of the public right to use resources on public land
with the protection of the resources that enable these activities.”). A duty
to protect public trust resources is necessary if the public interests in those
resources are to be maintained and promoted. Citizens for Responsible
Wildlife Mgmt., 124 Wash. App. at 577 (Seinfeld, J.P.T, Quinn-Brintnall,
C.J. concurring) (“Thus, the sovereign authority to regulate natural
resources is circumscribed by its duty to manage natural resources well for
the benefit of future generations.”).

There are many public trust cases that illustrate that the sovereign
trustee has an affirmative obligation to take action to promote and protect
trust resources when such action is necessary. See Dist. of Columbia v.
Air Florida, 750 F.2d 1077, 1083 (D.C. Cir. 1984) (“[The public trust
doctrine] has evolved from a primarily negative restraint on states’ ability
to alienate trust lands into a source of positive state duties.”); State v. City
of Bowling Green, 313 N.E.2d 409, 411 (Ohio 1974) (“We conclude that
where the state is deemed to be the trustee of property for the benefit of
the public it has the obligation to bring suit not only to protect the corpus
of the trust property but also to recoup the public’s loss occasioned by the
negligent acts of those who damage such property . . . . An action against

those whose conduct damages or destroys such property, which is a
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natural resource of the public, must be considered an essential part of a
trust doctrine, the vitality of which must be extended to meet the changing
societal needs.”); City of Milwaukee v. State, 214 N.W. 820, 830 (Wis.
1927) (“[Tlhe trust reposed in this state is not a passive trust; it is
governmental, active, and administrative . . . . The equitable title to these
submerged lands vests in the public at large, while the legal title vests in
the state, restricted only by the trust, and the trust, being both active and
administrative, requires the lawmaking body to act in all cases where
action is necessary, not only to preserve the trust, but to promote it.”); N.J.
Dep't of Envtl. Protection v. Jersey Cent. Power & Light Co., 336 A.2d
750, 759 (N.J. 1975) (“The State has not only the right but also the
affirmative fiduciary obligation to ensure that the rights of the public to a
viable marine environment are protected, and to seek compensation for
any diminution in that trust corpus.”); Kelly v. 1250 Oceanside Partners,
140 P.3d 985, 1011 (Haw. 2006) (quoting In re: Water Use Permit
Applications, 9 P.3d 409, 451 (Haw. 2000) (“The duty to protect includes
the duty to ‘ensure the continued availability and existence of its water
resources for present and future generations.’”).

Applying the public trust doctrine in a case in which it is alleged
that the State has given up its control over public trust resources by failing

to take meaningful action to protect those resources is a reasonable and
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logical application of existing Washington precedent. See Wilbour, 77
Wash. 2d at 313 (“While this is a matter of first impression and no exactly
comparable case has been found, our holding represents the logical
extension of establish[ed] law in somewhat comparable situations.”).

That the public trust doctrine can be used to challenge a
sovereign’s failure to take action to protect and promote a trust resource is
bolstered by the application of general principles of trust law. Some
courts have imported explicitly the principles of private trust law when
defining a sovereign’s duty to protect public trust assets, which can be
useful in that they more specifically and precisely define a trustee’s
fiduciary obligations. See Idaho Forest Indus. v. Hayden Lake Watershed
Improvement Dist., 733 P.2d 733, 738 (Idého 1987); see also Ariz. Ctr. for
Law in the Pub. Interest, 837 P.2d at 169 (“Just as private trustees are
judicially accountable to their beneficiaries for dispositions of the res, so
the legislative and executive branches are judicially accountable for their
dispositions of the public trust.” (citations omitted)); Baxley v. Alaska, 958
P.2d 422, 434 (Alaska 1998) (stating that “[w]e apply basic principles of
trust law to public land trusts™); but see Brooks v. Wright, 971 P.2d 1025,
1032 (Alaska 1999).

Under general trust law, a trustee has a duty to take affirmative

action to protect trust resources. See George T. Bogert, Trusts § 99, at 358
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(6th ed. West Pub. Co., 1987) (“The trustee has a duty to take whatever
steps are necessary . . . to protect and preserve the trust property from loss
or damage.”); 76 Am Jur. 2d Trusts § 656 (2012). If a trustee breaches
that fiduciary duty, a beneficiary can bring suit regardless of whether the
suit is filed to challenge a trustee’s active mismanagement of trust
resources, or their failure to take affirmative action to protect the trust
resource. Because this court has already recognized that the public trust
doctrine imposes a trust obligation on the State, the principles of general
trust law can be applied to the case at bar to support Our Children’s theory
that the public trust doctrine can be used to ensure the State takes action
deemed necessary to protect public trust resources.

In the Amended Complaint, Our Children allege that the State has
given up its right of control over the jus publicum in a manner that
substantially impairs the public’s interest in the public trust resources of
this state. CP 2, 33, Am. Compl. §f 1, 93. Caminiti makes it clear that
this is all that is needed for purposes of defeating a CR 12 motion for
failing to state a claim. Caminiti, 107 Wash. 2d at 670. The superior

court’s dismissal cannot be upheld on this ground.
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D. OUR CHILDREN’S CLAIMS DO NOT VIOLATE THE
SEPARATION OF POWERS DOCTRINE

1. The Judiciary has Jurisdiction to Hear Public Trust Claims.

In superior court, the State argued that Our Children’s case should
be dismissed because the claims raised violate the separation of powers, or
political question, doctrine.” CP 68, Defs.” Mot. to Dismiss. No public
trust case has ever been dismissed on separation of powers grounds.
Contrary to the State’s arguments below, Our Children are not asking this
Court “to create a new governmental duty.” CP 68, Defs.” Mot. to
Dismiss. Rather, Our Children are seeking judicial application of an
ancient legal doctrine that always has existed in Washington law.
Caminiti, 107 Wash. 2d at 668-69. Washington courts have historically
resolved claims that the State has violated its duties under the public trust
doctrine. See, e.g., Caminiti, 107 Wash. 2d. at 994-95; Portage Bay-
Roanoke Park Cmty. Council v. Shorelines Hearing Bd., 92 Wash. 2d 1, 4,
593 P.2d 151 (1979). There is no question that Washington courts
continue to have the authority to decide public trust cases. See Chelan
Basis Conservancy, No. 11-2-01267-S, slip. op. (attached as Appendix A).

Indeed, whether the State has violated the mandates of the public trust

7 Washington uses an analysis “similar to the federal political question
doctrine.” Brown v. Owen, 165 Wash. 2d 706, 718, 206 P.3d 310 (2009).
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doctrine is a question long committed to the judicial branch.® See Johnson,
The Public Trust Doctrine and Coastal Zone Management in Washington
State, 67 Wash. L. Rev. at 524-25 (“the [public trust] doctrine is created,
developed and enforced by the judiciary. While the doctrine is fully

binding law on state government, it stems from the courts rather than the

¥ The foundation of public trust law is built upon the understanding that
“the judiciary [has] a responsibility to examine whether the legislature has
acted within the bounds of its regulatory power [and] to examine whether
the state [as trustee] has acted in conformity with its ‘special obligation to
maintain the public trust.”” See Melissa Kwaterski Scanlan, The Evolution
of the Public Trust Doctrine and the Degradation of Trust Resources:
Courts, Trustees and Political Power in Wisconsin, 27 Eco. L. Quarterly
135, 146 (2000) (quoting Joseph L. Sax, The Public Trust Doctrine in
Natural Resource Law: Effective Judicial Intervention, 68 Mich. L. Rev.
471, 511 (1970)). Such is the nature of a court’s role in any case
involving a fiduciary relationship. See, e.g., United States v. Mitchell, 463
U.S. 206, 225-26 (1983). Judicial review of legislative and executive
actions forms the bedrock of the separation of powers doctrine that
protects the public from political abuses and violations of law. This is
especially true in the context of the public trust doctrine, where the
sovereign is inherently responsible for the management and protection of
critical natural resources. See Kootenai Envtl. Alliance, Inc. v. Panhandle
Yacht Club, 671 P.2d 1085, 1092 (Idaho 1983). Far from a violation of
the separation of powers doctrine, the judiciary’s responsibility fo