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I. INTRODUCTION 

The superior court erred for two independent reasons when it 

upheld the court commissioner's order granting the Estate's claim for 

declaratory relief under the Trust and Estate Dispute Resolution Act 

("TEDRA"). First, TEDRA does not apply to estate tax refund claims. 

Consequently, the court commissioner lacked jurisdiction to grant the 

Estate's claim that qualified terminable interest property ("QTIP") is 

exempt from the Washington estate tax. Instead, the Administrative 

Procedure Act ("AP A") provides the exclusive method for seeking judicial 

review when the Department denies an estate tax refund. See RCW 

34.05.510. This case should have proceeded under the APA, not TEDRA. 

In addition, even if this case could be decided on an expedited 

basis under TEDRA, the Estate's claim that QTIP included in its federal 

taxable estate is exempt from Washington's estate tax is incorrect because 

the controlling law has changed. The Estate relies on Clemency v. State, 

175 Wn.2d 549, 290 P.3d 99 (2012) (hereinafter "Bracken"), but the 

controlling law is found in the recent legislation that amended the estate 

tax statutes. See Laws of2013, 2d Spec. Sess., ch. 2 (the "2013 Act"). 

Under the 2013 Act, the Estate is not permitted to exclude QTIP in 

computing its Washington estate tax. The Legislature properly exercised 

its authority in amending the estate tax code to include QTIP in the taxable 

estate of a decedent. The Court should therefore uphold the 2013 Act and 

reject the Estate's refund claim. 



II. ARGUMENT 

A. The Superior Court Erred When It Upheld The Order 
Granting The Estate's TEDRA Petition. 

The superior court erred when it upheld the court commissioner's 

order granting the Estate's TEDRA petition. TEDRA does not apply to a 

claim for refund of Washington estate tax. Instead, the AP A establishes 

the exclusive means of judicial review. 

1. The AP A, not TEDRA, applies in this case. 

The Trust and Estate Dispute Resolution Act sets forth "generally 

applicable statutory provisions for the resolution of disputes and other 

matter involving trusts and estates." RCW 11.96A.OI0. However, state 

estate tax refunds are not one of the matters that falls within the scope of 

TEDRA. RCW 11.96A.030(2). Instead, the APA provides the exclusive 

method for seeking judicial review of an estate tax refund claim. RCW 

34.05.510. TEDRA does not supersede or preempt the APA. 

There are several reasons why TEDRA does not apply to the 

Estate's refund claim. First, as discussed in the Department's opening brief, 

TEDRA contains no express waiver of state sovereign immunity permitting 

suit against the State. See App. Br. at 11-14. Furthermore, nothing in the 

four-comers ofTEDRA indicates legislative intent to waive state immunity 

by implication. State estate taxes are not listed as a "matter" subject to 

review under TEDRA. See RCW 11.96A.030(2) (defining "matter."). In 

addition, neither the State nor any agency of the State is listed as a "party" or 
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a "person interested in the estate or trust" as defmed in RCW 11.96A.030(S) 

and .030(6). 

Second, the Legislature has not specifically incorporated TEDRA 

into the estate tax refund provisions set out in RCW 83.1 00.130. By 

contrast, the Legislature has incorporated portions ofTEDRA into the 

estate tax collection remedies provided in RCW 83.100.1S0 through .190. 

Those sections provide that the Department may seek to collect unpaid 

estate tax by filing "findings" with the superior court in which the estate is 

being probated. RCW 83.100.1S0. After notice is given to persons 

interested in the proceedings, RCW 83.100.160, the estate is permitted to 

file "objections" to the Department's findings. RCW 83.100.180. After 

the findings and objections are filed, the matter "shall be noted for trial 

before the court and a hearing had thereon as provided for hearings in 

RCW 11.96A.080 through 11.96A.200." 

Under the plain language of the statute, specific provisions of 

TEDRA are triggered only when the Department files "findings" with the 

superior court. RCW 83.1 00.IS0. By filing findings as a precondition to 

seeking judicial enforcement of an estate tax liability, the Department is 

initiating a lawsuit against an estate for collection of taxes. -Findings have 

not been filed in this case and the Department is not seeking to collect 

unpaid estate tax. As a result, the Department has not triggered the TEDRA 

hearing procedures the Legislature incorporated in the estate tax code. 

The Estate argues that RCW 83.100.180 permits an estate to file 

"objections" with the probate court even when-as here-the Department 
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has not filed findings setting forth the amount of estate tax owed by an 

estate. Resp. Br. at 11. The Estate simply reads RCW 83.100.180 out of 

context. The meaning of a statute is "discerned from all that the Legislature 

has said in the statute and related statutes which disclose legislative intent 

about the provision in question." Dep '( of Ecology v. Campbell & Gwinn, 

LLC, 146 Wn.2d 1, 11, 43 P .3d 4 (2002). RCW 83.100.180, when read in 

context with the tax collection provisions in RCW 83.100.150 through 

.190, permits an estate to file "objections" to the Department's "fmdings," 

and does not authorize judicial review of refund claims. l 

Finally, even ifTEDRA could be construed as an unconditional 

waiver of state sovereign immunity in all actions involving state estate taxes, 

the Estate would still be precluded from seeking declaratory relief under 

TEDRA since it has an available remedy under the AP A. The AP A 

"establishes the exclusive means of judicial review of agency action." 

RCW 34.05.510 (emphasis added). The APA contains an exception for 

cases where "de novo review or jury trial review of agency action is 

expressly authorized by provision oflaw." RCW 34.05.510(3). However, 

that exception does not apply with respect to the Washington estate tax. 

Compare ch. 83.100 RCW (no provision allowing de novo judicial review 

of an estate tax refund claim) with RCW 82.32.180 (de novo refund action 

authorized for most excise taxes). 

1 Moreover, even ifRCW 83.100.180 is read out of context as the Estate proposes, 
it would not help the Estate here. The Estate did not file "objections" with the superior court 
within the meaning ofRCW 83.100.180. Instead, the Estate filed a petition seeking 
declaratory relief under TEDRA. See CP 1,5. Thus, even under the Estate's theory, RCW 
83.100.180 would not apply to the facts of this case. 
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The Estate incorrectly argues that the AP A does not apply to estate 

tax refund claims because TEDRA "expressly authorizes trial by jury." 

Resp. Br. at 12. However, the provision the Estate relies on, RCW 

11.96A.170, does not authorize jury trial review of agency action. Instead, 

RCW 11.96A.170 provides that "[i]f a party is entitled to a trial by jury 

and a jury is demanded, and the issues are not sufficiently made up by the 

written pleadings on file, the court, on due notice, shall settle and frame 

the issued to be tried." (Emphasis added). That statute does not create an 

exception to judicial review under the AP A. 

Because the APA establishes the exclusive means for judicial 

review of an estate tax refund claim, declaratory relief under TEDRA or 

any other statute is not available. Richards v. City of Pullman, 134 Wn. 

App. 876, 883, 142 P.3d 1121 (2006); Sheng-Yen Lu v. King County, 110 

Wn. App. 92, 105-06,38 P.3d 1040 (2002). The Estate's claim to the 

contrary is not supported by the law and should be rejected. 

2. The case should be remanded with instructions to 
proceed under the AP A. 

The Estate suggests that this Court should treat the order issued by 

the superior court as if it were an order under the AP A rather than an order 

upholding the court commissioner's decision to grant the Estate's TEDRA 

petition. Resp. Br. at 13-18. The Department is aware of no authority 

supporting the Estate's contention that an order granting or upholding a 

TEDRA petition can be re-characterized into something different, or that 

the nature of the lower court proceedings can be disregarded, to permit the 
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appellate court to uphold the otherwise erroneous order. If such authority 

does exist, it certainly is not mandatory. This Court should decline to re­

characterize the proceedings below as if they were governed by the AP A. 

In addition, even if the superior court's order could be re-

characterized as an order under the AP A, remand would still be 

appropriate because the superior court did not address the Department's 

affirmative defense that the Estate's refund claim was time-barred by the 

four-year non-claim statute set out in RCW 83.100.130(3). CP 61 (3rd 

affirmative defense). 2 Moreover, the documents contained in the agency 

record establish that the Estate filed its refund claim after the four-year 

non-claim statute had elapsed. See CP 64-267 (agency record); CP 70 (tax 

paid to Department on 8/26/08); CP 168 (refund claim filed with 

Department on 2120/13). The Estate has not presented any argument 

suggesting that its refund claim fits within an exception to the four-year 

non-claim statute.3 Consequently, this case should be remanded to permit 

the superior court to address the non-claim issue as part of its APA review. 

2 RCW 83.100.130(3) sets out the time limit for seeking a refund of estate tax. It 
provides: "Except as otherwise provided in subsection (4) of this section and RCW 
83.100.090, no refund shall be made for taxes, penalties, or interest paid more than four 
years prior to the beginning of the calendar year in which the refund application is made or 
an examination of records is complete." 

3 RCW 83.100.130(3) contains two exceptions. RCW 83.100.130(4) pennits the 
Department and the taxpayer to enter into a written waiver to extend the time to claim a tax 
refund. RCW 83.100.090 provides that "execution of a written waiver to extend the period 
for assessment ... shall extend the time for making a refund." RCW 83.100.090(4). Neither 
exception applies in this case because the Department and the Estate did not execute a 
written waiver. 
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B. Even IfTEDRA Did Apply, The Estate Is Not Entitled To The 
Estate Tax Refund It Is Claiming. 

After the Supreme Court held in Bracken that Washington's estate 

tax statutes were not intended to apply to QTIP passing under Internal 

Revenue Code § 2044, the Legislature responded rapidly. Because the 

Bracken decision would have eliminated over $160 million in estate tax 

revenue dedicated to education funding in the 2013-15 biennium, and 

would have allowed many large estates to escape taxation, the Legislature 

amended the relevant statutes to expressly provide that QTIP passing 

under section 2044 is subject to the Washington tax as to all estates of 

decedents dying on or after May 17, 2005. These amendments apply to 

the estate of Barbara Purdue, who died in 2007. 

The 2013 Act made three significant amendments to the 

Washington tax treatment of QTIP. First, the definition of "transfer" was 

amended to make it clear that Washington's tax is not limited to "real" 

transfers recognized under state property law. Laws of2013, 2d Spec. 

Sess., ch. 2, § 2 (amending and renumbering RCW 83.100.020(11». 

Instead, a "transfer" includes any "shifting upon death of the economic 

benefit in property." Id. That definition-and the "shifting of economic 

benefit" concept incorporated into the definition-is consistent with the 

constitutional limits imposed on estate and inheritance taxes. See In re 

McGrath's Estate, 191 Wash. 496, 504, 71 P.2d 395 (1937) (state may tax 

as a "transfer" the "shifting of economic benefit" in property occurring at 

death). 
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Second, the Legislature amended the definition of "Washington 

taxable estate" to expressly include QTIP in the tax base. Id (amending 

and renumbering RCW 83.100.020(13)). Thus, the Washington taxable 

estate includes "the value of any property included in the gross estate 

under section 2044 of the internal revenue code." Idat § 2(14). 

Finally, the Legislature amended RCW 83.100.047 to repudiate 

administrative rules issued in 2006 that inadvertently permitted a 

deduction of QTIP passing under Internal Revenue Code § 2044 by the 

estate of the second spouse to die. Id at § 5.4 As amended, RCW 

83.100.047 permits a deduction for QTIP passing under Internal Revenue 

Code § 2044 only when the estate of the first spouse to die made a 

separate Washington QTIP election. See id. (creating new subsection 

83.100.047(3)(b) to permit the second spouse to die to deduct federal 

QTIP and add the amount of the Washington QTIP if the estate of the first 

spouse to die made a Washington QTIP election). Because Barbara 

Purdue's predeceased husband did not make a separate Washington QTIP 

election, the deduction authorized by RCW 83.100.047(3)(b) does not 

apply. 

The Legislature made sections 2 and 5 of the 2013 Act retroactive 

to "all estates of decedents dying on or after May 17,2005." Id at § 9. 

4 The Department's 2006 estate tax rules were poorly drafted and, if read out of 
context, allowed a deduction for QTlP passing under Internal Revenue Code § 2044 even 
when no separate Washington QTlP election was made. Bracken, 175 Wn.2d at 571 n.5 
(discussing former WAC 458-57-105(3)( q) and -WAC 115(2)( d)). The rules were 
amended in 2009 to correct the error. Wash. St. Reg. 09-04-008 (effective February 22, 
2009). 
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These key amendments were enacted to close the tax loophole recognized 

by the Bracken decision by defining "transfer" and "Washington taxable 

estate" to expressly include QTIP passing under Internal Revenue Code § 

2044 in the Washington taxable estate and to permit a deduction only 

when the estate of the first spouse to die makes a separate Washington 

QTIP election. Id. at § 1(4)-(5). 

The 2013 Act's changes to the Washington estate tax code are 

controlling. See Washington State Farm Bureau Fed'n v. Gregoire, 162 

Wn.2d 284,304, 174 P.3d 1142 (2007) (the legislature may pass a law that 

directly impacts a case pending in Washington courts); Haberman v. Wash. 

Pub. Power Supply Sys., 109 Wn.2d 107, 143-44, 744 P.2d 1032, 750 P.2d 

254 (1987) (same). Under the plain language of the anlended estate tax 

code, the Estate cannot deduct QTIP from its taxable estate and is not 

entitled to a refund of tax it paid on the value ofQTIP passing at Ms. 

Purdue's death. 

C. The 2013 Act Is Constitutional. 

Applying the 2013 Act to the QTIP passing at Ms. Purdue's death 

is constitutional and should be upheld. Statutes enacted by the Legislature 

are presumed constitutional, and a party seeking to invalidate a statute on 

constitutional grounds must establish that it is unconstitutional beyond a 

reasonable doubt. Washington State Grange v. Locke, 153 Wn.2d 475, 

486, 105 P.3d 9 (2005). This presumption applies with equal force to both 

prospective and retroactive laws. Usery v. Turner Elkhorn Mining Co., 

428 U.S. 1, 15, 96 S. Ct. 2882, 49 L. Ed. 2d 752 (1976). 
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1. Taxing QTIP passing under Internal Revenue Code § 
2044 is constitutional. 

The Estate incorrectly asserts that, as a matter of constitutional 

law, only "real transfers" may be taxed. Resp. Br. at 25-28. To the 

contrary, controlling case law holds that Congress and the States have 

broad power to determine when a transfer occurs. Taxing QTIP passing at 

the death of the second spouse falls within this broad power. 

In Bracken, part of the Court's reasoning for overruling the trial 

court was based on constitutional limits that apply to "direct taxes" but not 

estate or excise taxes. Bracken, 175 Wn.2d at 564-66 (discussing limits 

imposed on Congress under U.S. Const. art. I, § 9, cl. 4, and concluding 

that "[i]f estate taxation cannot be tied to a transfer, it fails as an un­

apportioned (and therefore unconstitutional) direct tax,,).5 However, the 

Court stopped well short of holding that Congress had passed an illegal 

"direct" tax when it enacted section 2044 of the Internal Revenue Code, or 

that the Legislature was powerless to tax QTIP. See id. at 563,575 

(declining to address the estates' constitutional arguments and ruling 

instead on statutory construction grounds). Thus, Bracken did not 

establish a constitutional barrier prohibiting the Legislature from taxing 

QTIP passing under Internal Revenue Code § 2044. 

5 Article I, section 9, of the United States Constitution provides that Congress 
may not impose a "capitation, or other direct, tax ... unless in proportion to the census or 
enumeration hereinbefore directed to be taken." It has long been held that the federal 
estate tax is not a "direct tax" within the meaning of Article I, section 9, because it 
applies to the transfer of property at death, not to the property itself: Knowlton v. Moore, 
178 U.S. 41, 20 S. Ct. 747,44 L. Ed. 969 (1900). 
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Moreover, the controlling case law directly rebuts the Estate's 

claim that QTIP is constitutionally immune from estate tax. Congress has 

"wide latitude in the selection of objects of taxation" and may include 

within the federal estate tax base property that was not formally conveyed 

upon the death of the decedent. Fernandez v. Wiener, 326 U.S. 340, 352, 

66 S. Ct. 178, 90 L. Ed. 116 (1945). Formal distinctions based on real 

property law are "irrelevant criteria in this field of [estate] taxation." 

Helvering v. Hallock, 309 U.S. 106, 111,60 S. Ct. 444, 84 L. Ed. 604 

(1940). A decedent's ownership of the property is not constitutionally 

required so long as the decedent had an economic interest in the property 

that passes at death. 

In Wiener, the United States Supreme Court expressly recognized 

the constitutional authority to impose an estate tax on the transfer of 

property that the decedent did not own. That case involved a 1942 

amendment to the federal estate tax whereby the value of community 

property, including the surviving spouse's community interest, was 

included in the gross estate of the first spouse to die. Wiener, 326 U.S. at 

342. The heirs of a Louisiana decedent challenged the amendment, 

arguing that including the surviving wife's community property interest in 

the gross estate of the husband imposed an unconstitutional "direct tax" 

and also violated due process. Id. at 342-43. According to the heirs, the 

1942 amendment that taxed the entire value of the community property on 

the death of either spouse was "a denial of due process because the death 
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of neither operates to transfer, relinquish or enlarge any legal or economic 

interest in the property of the other spouse." !d. at 346. 

In rejecting the heirs' constitutional claims, the Court held that 

Congress has broad authority to define the taxable event upon which the 

estate tax is imposed and to determine by statute what property interests 

are included in the decedent's taxable estate. !d. at 352-54. Relying on 

earlier precedent, the Court explained that an indirect estate tax may be 

imposed on the "shift in economic interest" in property that is brought 

about by death. Id. at 354 (citing Whitney v. State Tax Comm 'n, 309 U.S. 

530, 60 S. Ct. 635, 84 L. Ed. 909 (1940)). So long as there is a transfer of 

some interest in property occasioned by death, Congress may impose an 

unapportioned estate tax on the full value of the property passing at death. 

Accordingly, Congress had authority to include in the tax base of the first 

spouse to die the value of the surviving spouse's community property 

because the death of the first spouse, by ending the marital community, 

brought into being new powers and control over the surviving spouse's 

community property. Id. at 355-56. 

The Court also rejected the heirs' due process argunlents, holding 

that the cessation of the deceased husband's powers over property "which 

he never ' owned' , and the establishment in the wife of new powers of 

control over her share [of the community property], though it was always 

hers, furnish appropriate occasions for the imposition of an excise tax." 

Id. at 355. In addition, the fact that the surviving wife's community 

property interest was created and vested prior to the 1942 amendment did 
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not offend due process. Id. In short, including the full value of the 

surviving spouse's share of community property in the gross estate ofthe 

first spouse to die did not infringe on any constitutional provision. Id. at 

362. 

The authority to tax as a "transfer" the passing of any economic 

interest in property extends to the States. As the Court explained in 

Whitney v. State Tax Comm 'n, 309 U.S. 530, 60 S. Ct. 635, 84 L. Ed. 909 

(1940), state estate taxes are "not confined" to the passing of property 

'''owned' by a decedent before death, nor even to that over which he had 

an umestricted power oftestamentary disposition." Id. at 538. Rather, 

"[i]t is enough that one person acquires economic interest in property 

through the death of another person .... " Id. The Court also explained 

that "[ a] person may by his death bring into being greater interests in 

property than he himself has ever enjoyed," and the state may include the 

full value of the property in the measure ofthe estate tax. Whitney, 309 

U.S. at 539-40. 

Over the past seventy years the Supreme Court has consistently 

upheld the power of Congress and state legislatures to direct by statute 

what property will be included in the taxable estate of a decedent. See, 

e.g., West v. Oklahoma Tax Comm 'n, 334 U.S. 717, 68 S. Ct. 1223,92 L. 

Ed. 1676 (1948); Commissioner v. Church's Estate, 335 U. S. 632, 69 S. 

Ct. 322, 93 L. Ed. 288 (1949); United States v. Mfrs. Nat 'I Bank of 

Detroit, 363 U.S. 194,198-200,80 S. Ct. 1103,4 L. Ed. 2d 1158 (1960). 

These cases all recognize that a "transfer" in the constitutional sense is a 
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broad and flexible concept, and an estate tax will withstand constitutional 

scrutiny "ifthere was a transfer of economic benefit, use, enjoyment or 

control [of property] at death." 1 Jacob Mertens, The Law of Federal Gift 

and Estate Taxation, § 1.04 at 9-10 (1959) (footnote omitted).6 It is thus 

well settled that an estate tax is not constitutionally restricted to the 

passing of property from the decedent to the transferee. Instead, courts 

have narrowed the inquiry to two factors: whether the decedent had an 

interest in property at death, and whether the decedent's death was "the 

generating source of definite accessions to the survivor's property rights." 

Id. at 11. "No formal transfer of title from the decedent to the transferee is 

required; a mere shifting of the economic benefits of the property may be 

the real subject ofthe tax." Id. at 10. 

The passing of QTIP under Internal Revenue Code § 2044 is a 

"transfer" in the constitutional sense. A QTIP trust creates a life estate for 

the benefit of the surviving spouse and a future interest in the assets for the 

remainder beneficiaries. The right to receive trust income is a valuable 

property interest that passes to the reminder beneficiaries at the death of 

the income beneficiary. Church's Estate, 335 U.S. at 644-45. In the 

context of QTIP, when the second spouse dies and the life estate is 

extinguished, the remainder beneficiaries receive a present interest in the 

QTIP, including all the income generated by the property. Consistent with 

the Supreme Court cases cited above, Congress and the States are 

6 Relevant portions of the Mertens treatise are attached as Appendix A. 
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pennitted to treat that shift in the economic benefit as a "transfer" subject 

to estate tax. The Legislature expressly exercised that power by passing 

the 2013 Act. 

"It is a fundamental principle of our system of government that the 

legislature has plenary power to enact laws, except as limited by our state 

and federal constitutions." Washington State Farm Bureau, 162 Wn.2d at 

290. Accordingly, "[t]he legislature has broad plenary powers in its 

capacity to levy taxes." Japan Line, Ltd. v. McCaffree, 8'8 Wn.2d 93,96, 

558 P.2d 211 (1977). The Legislature may exercise its power to levy an 

estate tax by incorporating definitions and concepts included in the federal 

estate tax code. And that authority is not limited by artificial distinctions 

between "real" and "deemed" transfers. Instead, the shift in economic 

benefit of the QTIP resulting from the death of the second spouse satisfies 

the requirement of a "transfer" in the constitutional sense. Wiener, 326 

U.S. at 352; In re McGrath 's Estate, 191 Wash. at 504; see also Prestidge 

v. Dep't of Revenue, 2012 WL 4069231 at *6 (Or. Tax 2012) (Oregon 

inheritance tax on QTIP was constitutional). The Constitution does not 

limit the Washington estate tax to "real" transfers. 

2. The 2013 Act complies with substantive due process. 

The Estate also contends that the retroactive reach of the 2013 Act 

violates substantive due process under the rational basis standard applied by 

the courts when analyzing retroactive tax legislation, and deprives the 

Estate and the remainder beneficiaries of the QTIP trust of "vested rights." 
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Resp. Br. at 28-36. The Estate's due process arguments are contrary to the 

law and should be rejected. 

As explained in the Department's opening brief, the 2013 Act 

complies with substantive due process because the Act had a legitimate 

purpose furthered by rational means. App. Br. at 30-35. The Legislature 

amended the estate tax code at its first opportunity in order to fix the 

significant loophole recognized by Bracken. Furthermore, it was rational for 

the Legislature to amend the estate tax code retroactively to May 17, 2005, 

because that was the effective date of the stand-alone estate tax. By 

amending the tax retroactively to May 17,2005, the Legislature ensured 

that the tax loophole would be closed for all estates. A shorter period of 

retroactivity would have been irrational because it would have permitted 

some estates, but not others, to benefit from the QTIP loophole. See 

Montana Rail Link, Inc. v. United States, 76 F.3d 991, 994 (9th Cir. 1996) 

(seven-year retroactive period was rational and a shorter period "would 

have been arbitrary and irrational" under the circumstances). 

The Estate also argues that the 2013 Act "deprives" the remainder 

beneficiaries of their vested right to the QTIP passing at Ms. Purdue's death, 

and "deprives" the Estate of a vested right to a refund. Resp. Br. at 33-36. 

Both arguments are incorrect. First, the 2013 Act does not take any "vested 

right" from the remainder beneficiaries. The Estate argues that the 

beneficiaries had '"the right to receive the corpus of [the] QTIP trust." Resp. 

Br. at 35. But the Estate makes no effort to explain how any trust assets 

were impacted by the 2013 Act. Presumably the remainder beneficiaries 
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received the property remaining in the QTIP trust at the death of Barbara 

Purdue. There is no evidence in the record suggesting otherwise. The Estate 

simply raises a constitutional claim on behalf of non-parties to this lawsuit 

that is not supported by any evidence. 

Second, the Estate has no vested right to a refund of Washington 

estate tax under the prior estate tax code. "Tax legislation is not a 

promise" and no taxpayer has a "vested right" in the continuation of a 

particular tax law. United States v. Carlton, 512 U.S. 26, 33,114 S. Ct. 

2018, 129 L. Ed. 2d 22 (1994); see generally 16A C.J.S. Constitutional 

Law, § 394 (2013) (in general, a taxpayer has no vested rights in a tax statute 

or in the continuance of a particular tax law). The fact that the Estate filed its 

refund claim before the retroactive amendment to the estate tax code does 

not create a vested right to a refund because the tax code as construed by the 

Supreme Court in Bracken was "not a promise." 

3. The 2013 Act complies with separation of powers. 

The Estate also contends that the Legislature acted beyond its 

authority when it amended the Washington estate tax code to close the tax 

loophole recognized by the Supreme Court in Bracken. Resp. Br. at 36-

42. The Estate relies on an incorrect understanding of the separation of 

powers doctrine and misstates the purpose and effect of the 2013 Act. 

Separation of powers issues arise when "'the activity of one branch 

threatens the independence or integrity or invades the prerogatives of 

another.'" Hale v. Wellpinit Sch. Dist. No. 49, 165 Wn.2d 494,507,198 

P.3d 1021 (2009) (quoting Carrickv. Locke, 125 Wn.2d 129,135,882 

17 



P.2d 173 (1994)). Applying the amended law to the transfer ofQTIP 

occurring at Ms. Purdue's death does not threaten the independence of the 

judicial branch by dictating how courts should determine issues of fact. 

Moreover, the Legislature did not "reverse" or "annul" the decision in 

Bracken. It changed the definitions of "transfer" and "Washington taxable 

estate" to ensure that QTIP passing under Internal Revenue Code § 2044 

will not escape the Washington tax. Enacting laws and determining the 

tax policy of the State are clearly are within the "appropriate sphere of 

activity" of the legislative branch, and the 2013 Act was a valid exercise 

of legislative power. 

Furthern10re, it is of no constitutional significance that the 

Legislature amended a statute that had been interpreted in Bracken. The 

separation of powers doctrine is not violated when the Legislature amends 

a previously construed statute. Lummi Indian Nation v. State, 170 Wn.2d 

247,262,241 P.3d 1220 (2010); Hale, 165 Wn.2d at 509-10. If the 

Legislature is careful not to overrule a final judgment, it may retroactively 

amend a statute to affirmatively change the law. To conclude otherwise 

would likely violate separation of powers because the judicial branch 

would be invading the authority of the legislative branch to make policy, 

pass laws, and to amend laws already in effect. Lummi, 170 Wn.2d at 

262.7 

7 A few Court of Appeals decisions have suggested that while the Legislature 
may "amend" a statute that has been previously construed by the courts it cannot 
"clarify" such a statute. See, e.g., State v. Mann, 146 Wn. App. 349,358, 189 P.3d 843 
(2008) (citing Marine Power & Equip. Co. v. Human Rights Comm 'n Hearing Tribunal, 
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Finally, the Estate's claim that the 2013 Act interferes with a 

judicial function by making "judicial determinations" is without merit. 

Resp. Br. at 37-38. Separation of powers does not prohibit the legislative 

branch from defining terms or from incorporating terminology developed 

by the federal courts. More importantly, nothing in the 2013 Act 

interferes with the judicial branch's ability to make judicial decisions as to 

the meaning of the term "transfer" under the federal estate tax code. What 

the 2013 Act does is to define the term "transfer" broadly to encompass 

more than just "real" transfers recognized under state property law or 

common law. The amended Washington estate tax also applies to 

"deemed" or "fictional" transfers if there is a "transfer" of property in the 

constitutional sense. The weight of authority supports the Department's 

assertion that the Legislature may constitutionally tax QTIP passing at the 

death of the second spouse. See discussion supra at 10-16. But the 

judiciary retains the ultimate responsibility to determine whether QTIP 

passing under I.R.C. § 2044 is a "transfer" that may constitutionally be 

taxed. Nothing in the 2013 Act interferes with that judicial function. 

39 Wn. App. 609, 615 n.2, 694 P.2d 697 (1985)). However, the Supreme Court in Hale 
strongly suggested that this analysis is incorrect. Hale, 165 Wn.2d at 508 ("The 
legislature has expressed its intent unequivocally" and the nature of the legislation, 
whether it was clarifying, restorative, curative, or remedial, is "unhelpful in analyzing the 
separation of powers issue"). In any event, the 2013 Act amended the Washington estate 
tax code to expressly provide that QTIP passing under section 2044 is subject to the 
Washington tax as to all estates of decedents dying on or after May 17,2005. Since this 
was not a clarification of existing law, it would be consistent with separation of powers 
principles even under the Court of Appeals cases decided before Hale. 
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In changing the definitions of "transfer" and "Washington taxable 

estate," the Legislature did not invade the province of the judiciary by 

overruling a final judgment or by making judicial determinations about the 

meaning or constitutionality of the amended law. Under the analysis in 

Lummi and Hale, the 2013 Act does not violate the separation of powers. 

4. The 2013 Act complies with the Contracts Clause. 

The Estate's claim that Washington's estate tax violates the 

Contract Clause is also unfounded. Resp. Br. at 42-45. Article I, section 

10, of the United States Constitution provides that "No state shall ... pass 

any ... law impairing the obligation of contracts." The Washington 

Constitution contains a coextensive prohibition. Const. art. I, § 23. 

The Contracts Clause "is applicable only if the legislative act 

complained of impairs a contractual relationship." Haberman, 109 Wn.2d 

at 145. Moreover, the Contracts Clause "does not prohibit the states from 

repealing or amending statutes generally, or from enacting legislation with 

retroactive effects." Id. As to "private contracts," the Contracts Clause 

requires only that the legislation under attack was "reasonably necessary" 

to achieve a legitimate public purpose. Carlstrom v. State, 103 Wn.2d 

391,394,694 P.2d 1 (1985). Accordingly, the 2013 Act passes scrutiny 

under the Contracts Clause unless the Estate can prove that a private 

contractual relationship existed and that any impairment to that contract 

served no rational public purpose. Ketcham v. King Cnty. Med. Servo 

Corp., 81 Wn.2d 565, 570, 502 P .2d 1197 (1972). 
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Applying this test here, there is no constitutional violation. The 

Contracts Clause applies only to a contract "in the usual sense," i.e., "an 

agreement of two or more minds, upon sufficient consideration, to do or 

not to do certain acts." Caritas Servs., Inc. v. Dep 't a/Soc. & Health 

Servs., 123 Wn.2d 391, 403,896 P.2d 28 (1994) (internal quotations and 

citation omitted). Here, the QTIP trust created at the death of Robert 

Purdue was not an "agreement of two or more minds, upon sufficient 

consideration." Instead, it was created to accomplish a testamentary gift. 

More importantly, the trust beneficiaries were not parties to a "contract" 

because they made no promise supported by consideration. The Estate 

fails the first element. 

Even if a contract existed, there would be no impairment. Taxinga 

transaction that previously might have escaped taxation is insufficient to 

establish impairment of a private contract. Cf, Exxon Corp. v. Eagerton, 

462 U.S. 176, 192-93, 103 S. Ct. 2296, 76 L. Ed. 2d 497 (1983) (state law 

prohibiting oil and gas producers from passing a tax increase on to their 

purchasers did not substantially impair contract rights). 

Finally, even if the 2013 Act did impair a contract right, the 

Estate's claim would still fail because that Act served a rational public 

purpose-to close an unintended tax loophole that would have resulted in 

a significant drain on education funding. See Laws of2013, 2d Spec. 

Sess., ch. 2, § 1. Providing dependable tax sources to fund education is 

one of the most important functions of government. See Const. art. IX, § 
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1. Because the 2013 Act served a rational public purpose, it does not 

violate the Contracts Clause. Ketcham, 81 Wn.2d at 570. 

5. The 2013 Act complies with the Equal Protection 
Clause. 

The Estate also asserts that the 2013 Act violates "equal protection 

principles." Resp. Br. at 45. The Estate's equal protection challenge has 

no merit. 

The Fourteenth Amendment of the United States Constitution 

provides that "[n]o state shall ... deny to any person within its jurisdiction 

the equal protection of the laws." Article I, section 12, of the Washington 

Constitution similarly states that "[n]o law shall be passed granting to any 

citizen, class of citizens, or corporation other than municipal, privileges or 

immunities which upon the same terms shall not equally belong to all 

citizens, or corporations." The same constitutional analysis that applies to 

the federal Equal Protection Clause applies to the state Privileges and 

Immunities Clause, unless the challenged law favors a minority class. 

Andersen v. King County, 158 Wn.2d 1, 18, 138 P.3d 963 (2006) (plurality 

opinion). The Estate has not asserted that the 2013 Act favors a minority 

class. Thus, separate analysis under the state constitution is not required. 

The Estate's equal protection challenge is analyzed under the 

rational basis standard. The Estate must prove that the classification 

drawn by the law is not rationally related to any legitimate state interest. 

DeYoung v. Providence Med. Ctr., 136 Wn.2d 136, 144,960 P.2d 919 
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(1998). The 2013 Act easily survives minimal scrutiny under the equal 

protection clause. 

The Estate complains that the 2013 Act amended the Washington 

estate tax with respect to "QTIP trusts," but not with respect to "other 

types oftrusts, such as a credit shelter trust." Resp. Br. at 45.8 The simple 

answer to the Estate's complaint is that the Washington estate tax code 

incorporates the federal definition of "taxable estate" as the starting point 

for computing the decedent's Washington taxable estate. By using the 

federal taxable estate as the starting point, the Legislature "avoided having 

to duplicate congressional effort involved in explaining all the possible 

inclusions, exemptions, and deductions necessary to reach the taxable 

estate, and also helped to avoid the complication and confusion that a 

different set of state rules might create." Bracken, 175 Wn.2d at 583 

(Madsen, C.l ., concurring/dissenting). Under the federal estate tax code, 

QTIP is included in the taxable estate of the second spouse to die, but 

property passing through a credit shelter trust is not. Instead, property 

placed into a credit shelter trust is subject to federal estate tax when the 

first spouse dies; however, the tax is offset by a tax credit provided in 

Internal Revenue Code § 2010. 

The Legislature amended the Washington estate tax in 2013 to 

make the tax as applied to QTIP consistent with the federal tax. The 

8 A credit shelter trust allows married couples to take advantage of the unified 
credit against estate taxes provided in Internal Revenue Code § 2010. See generally, 
Steven D. Nofziger, Comment, EGTRRA and the Past, Present, and Future of Oregon's 
Inheritance Tax System, 84 Or. L. Rev. 317, 338-39 (2005). 
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Legislature acted rationally when it chose to incorporate the federal 

definition of taxable estate as the starting place of determining the 

Washington taxable estate. The Estate's claim to the contrary is incorrect 

as a matter of law. 

D. The Estate Is Not Entitled To Attorneys' Fees. 

Although the Estate requests an award of attorneys' fees under 

RCW 4.84.185 and RAP 18.1, it presents no argument to support its 

request, as required by RAP 18.1 (b). See Thweatt v. Hommel, 67 Wn. 

App. 135,148,834 P.2d 1058 (1992) ("RAP 18.1 (b) requires more than a 

bald request for attorney fees on appeal.") In any event, the Estate is not 

entitled to all award of fees under either provision. 

RCW 4.84.185 permits an award of fees when the action or 

defense "is one that cannot be supported by any rational argument on the 

law or facts." Goldmark v. McKenna, 172 Wn.2d 568, 582, 259 P.3d 1095 

(2011). In this case, the Department's appeal is rational and supported by 

the law and by the undisputed facts. Consequently, the Estate is not 

entitled to an award of attorneys' fees under RCW 4.84.185. 

RAP 18.1(a) allows an award of attorneys' fees on appeal "[i]f 

applicable law grants to a party the right to recover" such fees. In this 

case, the Estate has cited no "applicable law" that supports its claim for 

attorneys' fees. Thus, RAP 18.1(a) does not apply. 

III. CONCLUSION 

This Court should reverse the superior court's decision upholding 

the court commissioner's order granting the Estate's estate tax refund 
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claim under TEDRA and remand this case with instructions to proceed 

under the AP A. 

DATED this 11th day of December, 2013 . 

ROBERT W. FERGUSON 
Attorne)l 
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P OWEl\ 011' (JplHiRl!lSB TO I:t.u>OSE Til 

It Lrimitations on the lUxercise by Oongress of 
the Ta.xing Power 

.A.. ESTATE AND GIFT T..A..XIDS .A..S 
INDIREOT T.A..XES 

[§ 1.02 

§ 1.02. ESU!rE.!ND GII"T TAXEs ARE JypoSlID ON" TEB PJl.IVILEGl! 
OF TltAN~R. The modern estate and gift tax laws have been 
uphe~d as an excise ta:x: on the privilege of transfer of property,i 

life, liberty, or property, without dUI> process of la.w; nor sh~il private prop­
erty be taken. for publie use, without j1l8t oompensation." 

. 8 It is 'Well settled that tb.·federal estate tax is an exnisa ta.x requiring DO 
apportionment, as. is requirt.d where the statute imposes a. direet tal: on . 
property. Sel> Chase NaVl:Bank of City. of N.Y., Ex'rs v. U.s., 278 u.a 327, 
49 S.Ot. 126, 73 L~d. 405 (1929), 7.!.FTR.8844j CiTeiner, Exee. y. Lewellyn, 258· 
U.S. 384, 42 s.Ot. 824, 66 L.Ed. 676 (1922), S.AFTR31B6; New York Trust Do., 
l!1x'J:S v. Eisne:.:, 256 U.S. 346, 41 g.Qt. 606, 65 L.Ed. 963 (1921), 3.A.FTR3110. 
See also Mertens, LOFrT, § 4.08. 

The Supreme Court first sustained the Mnstitutionality of a federal esta.te 
tax in 1874 when the suocession tax of 1864 'Wl!.S lIpheld against an al;taok: on 
the ground t.b.at it .... as invalid as an ullllpportionea direct teL Sohol., v. Re .... , 
90 U.S. (~ Wall)' 331, 25. L.EIi 99 (1874), 2.AFTR2345. The 1864 tp: haa 
already been repealed a,t the time of tbis deoision and the issue remained 
moot thereafter until 1894; In that year Congress p .. ssea an income tax act 
-.rhlcb. oonta.i:ned a provision including as ineome property acquired by gift 
or inherita.nce. The Supreme Conrl declared this Rct unoonstitutional as it 
applied te h:.eome froln real estate. > Pollock v. Farmers Loan &. Trust Co., 161 
U.S. 429, 15 S.ot. 678, 39 L.Ea. 759' (1895), SAFTR2557, on rehearing 158 
U.s. 601,16 S.at. 912, 39 L..Ed, n08 (1895}, 3A.FTR2602(i,t.). 

RO'fever, when, in 1898, another sQGoes£lon tax 'W8.8 passed, its oonstitu­
tiondity was upl;leld in tbe J~a.ding • .ase of Knowlton, Erl'S v. Moore, 178 U.S. 
41, 20 s.et. 747,44 LEd. 969' (1900), BAFTR2~B4. In a lengthy andexhaus­
tiVB opinion, the Collit foun.d that the arguments under which the 1894 .A.ot 
h .. d been declared unconsti.l:niionU applied only to the income tax teatures of 
the act, that t;h" suceession tax 'WIIS not .. direot tax, that it> WlS uniform 
and that it did adhere te due process. . 

The :reasoning of the Court in the Knowlton case was so deftnitive that when 
the modem esf.ate tax was passed in 1916, its constitutiona.lity -Was upheld 
practically ,rithont discussion. Ne\v York . Trust Co., Ex'rs v. Eisner, supra. 
The faci that the 1916 Act was an estate tax whereas the prior acts had imposed 
suocession taxes made no difEe:renee. 

The answer to the question of the v-e.lidity of the gift tax was slmplliled 
by the fa<lt that the Supreme Court aid not have to bee the issue until th& 
es~a.te tu: cases, -referred te aboye,' had been decided. )'i'1en the nass did 
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. § 1.02] l1ERTENs' L.!.w 01> FEDERA.L GIFT l.ND EsTA-TB· TAXATION 

thus avoiding the prohibition against direct taIes on property 
without apportionment.· The distinction between a direet -tax on . 
property and an excise on the transfer of property is neither 
illusory :oor inconsequential. It is so fundam~nta.l. that it has 
been made the baSis ·for sustaining a tax of the latter character 
even though the su.bject of the transfer itself was tax-exempt. 
~us- the Federal Government may imp~se a.n estate tax: on a 
gro~s es~ate 'fhich eo~sists wholly of tax-exempt state or munici­
pal bond&.lD . Sueh tranSfer concept suppo;rts a tax, without ap­
portionment, on the sh.ifting from one t<? another of any power or . 
legBl privilege inc~dental to the ownership or .enjoyment of prop­
erty. The Su.preme Court in holding that the gift tax ·did not 
constitute ·a direct tar. has rejected the proposition that taxes on 
the exercise of all rights and powers incident to ownership 
amounted to a dir~ct tax on the property itseH; henc~, a tax on 
the exercise of. individual rights and powers is clearly distin­
guishable from a tax: which falls upon. the owner merely because 
he. is owner,·regard1ess of the use or disposition made of his prop-

come np,. the Court upheld th.e gift tax against the wmal objections after 
finding that thera "Was no ."int6l1igible distinction", for Mnstitntiona~ purposes, 
bet,veen the estate and gift ta.x:es. Bromley T. McCa.ugh·n,· 280 U.S. 124, 50 
S.ct. 46, 74 LEd. 226 (1929.), 8AFTR10251 (g.t.}. 

1p Greiner v. Lewellyn, 258 U.S. 584, !12 S.Ct. 324, 66 L.Ed. 676(1922), 
3A.FTRS136; U.S .. Trust Co. of N.Y., Eio",,- .... Helvering, 307 U.S. 57, 59 S.Ct. 
692, 83 L.Ed. ll04 (1939), 22.A.FTRE27. See § 14.17. 

In Landman "V. Colnin., 123 1"(20.) 787 (lOth. Cir.l941), 2B.AJnR417, aff'g 
42 BTA 958, cer~.den .. 315 U.S. 810, 62 8.Ot. 799, 86 L.Ed. 1209 (1942), the 
estate of .. member of an Indian tribe granted eert:>.in tu el:emptians "WILS held 
subject to estate tar, since Lho latter fell "npon the trllllsfcr or chifting of the 
economic beneftts /llld not upon tho property of which the estate ["Was] eorl?-­
posed." Consequently, there was not aV8.i1able in this instance "any constitu­
tional immunity growing out of [agreements] hetween the United St .. tes and 
Creek Indian". 

The statement in the terl is in pa.:rt from the opiniou in 42 BTA 958, supra, 
in which it is also said: . 

"Likewise it was hald in Unilea States Trust Co. v. Helvering, 307 U.S: 57, 
th .. t the proeeeds of a ViTu R~~ Insuranee policy pllyable to a deceased vet­
eran'. ",ido,v waS subject to Federel estate tax. :riJ that ease the 'executor 
of the estate eon tended tha.t the proc&ods of such pollCj' should. not be in­
oluCled in the estate because of the provisions of tbe World War Veterltns Act, 

. 43 Stal 607, which pl·oTided that 'iUSUXllllCII • • • shall be ucmpt from a.ll 
taxa.tion.' " 

B.u~ !'Pmpa.rll LaQdm~n v. U.S., 71 ~.Snpp. 640 (Ct.Cl.194i), 36ilTR1331, 
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POWER OF CoN<m:eSS TO OOOSE rr.u: [§ 1:02 

erty,L1 The Supreme Court has saidll that the power to impose 
estate taxa!,: . . 

"extends to the creauGn, exercise, acquisition, or relinquish­
ment of any power or legal'privilege'whlch is incident to 
the ownership of property, and when .any of these is occa­
si~ned by death, it may as readily be the subject of the 
federal tax as the transfer of the property at death",l' 

. . 
and that: 

liThe power to tax: the whole necessarily embraces the power 
to tax any of its .incidents or the use or enjoyment of them. 
If the property'i~]£ may constituti'onally be taxed, obvious­
ly it is aompetent to tax the use of it • ~ • or the gift of 

eert.den. 832 U.S. 815, '68 S.C~ 153, 92' L.Ed. 992 (:1.94,7) ,and Landman Y. U.S., 
(Ct.CL1945), 34il'TlU662, imperseding 58 F.supp.836 (Ct.Q19.45), 33,AFTR 
8ll '. 

urn Bromley v. McOa.nghn, 280 U$. 124; 50 S.ot. 46,74 L.Ed. 226 (1929), 
8.A.FTRJ..0251 (g.t.), the Supreme Court s~ated: "Even if we assume that & tax · 
levied upon an the uses to ''Which property ~:r be put, or upon the exercise of a 
single power indispensable to the eIljoyment ot all others over it, 'Would be in 
effect a tax upon property, • • • and hence' a. dir~t tax requiring apportion-
ment, that is not the ease before us." . 

. The same (lOnteunon "\VB.!: maae 10 J'el!r8 late:r in .Du.pont "f. Deputy, 26 F. 
Supp. 773 (D.Del.l939), 22.A.FTR788 (g.t.), the taxp.eyer elllphasi.cint what 
he felt to be the netlike incidences of. taxes in (lOnnection with the ownership 
of stock: income tues imposed on dividends and on capital gains follomng its 
£8.1e, estate taxes OD its devolution at death, and gift tues on it. transfer 
wiihout considaration during life. The com summarily :rejMted I:h.is a.rgll­
ment, oiting Bromley v. McCal1ghn, sUpra., and. added that the "controlling 
authority of that "ase" was not a:fIected by a p:roTision in the 1932 Act render­
ing the gift tax: a lien upon the property given and t:l?e donee pe:rsonally liable 
for paymeIlt to the extent of its value. 

u Fern~dez T. Wiener; 328 U.S. 340, 66 S.Ot. 178, 90 L.Ed. 116 (1945), 
34AFTR27"6, reh.den. 327 U.S. 814, 66 s.m. 626, 90 L.Ed. 1038 (1946). 

1>.A. broader "iew was expressed in Chickering, Adm.. 1'. Oorom., U8 F(2d) 
254 (1st Cir.19(1), 26AFTR.663, cerl.den. 314 U.S. 636, 62 S.Ct, 70, 86 L.Ed. 
611 (1941), to !;he effect that: 

ft. • • the estate tax is not' a direct tax upon the property; nor is it iua 
strict sense a tax upon a 'transfer' of the property by the death of the do­
oedent. It is aIt excise lax upon the happening of an event, D1llD.~y, death, 
where the death. brings about' eertain described changes in legal'l'ebtioDships 
affecting pl'operty. The value of the property &0 mected is mm:cly used aa a 
f .... tcr in the II1e&auremen.t of the e:Loise ta.x." 
But th.is vlB'W has never been adopted by tbe Supreme Cour~. 
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it .' . • • It may t.ax: the exel'Clise, non-ex~rcise; or relin­
quishment of a power of disposition of PFoperty, where 
other important indicia of ownership are lacking." 

In line therewith taxation of the proceeds of life insurance pay­
able to third persons was upheld where decedent retained the 

-power to change the beneficiary and to surrender or pledge the 
policy, since these incidents of ownership ·were, in effect, trans­
ferred on death. U . 

·§ L03. DEV:ELOpMElf'.C oJ!" ~ MODERN ColWEPT OF A TB.ENS1!'BR.. 

The C9urts in. applying the indirect ta:x:theory to particular 
provirions of the estate tax law have evidenced considerable 
iJIgei::ruity in expanding the term ''transfer'' to meet the neces­
sities of each new challenge,1' The .earlier cases rested on the 
fact that there was a "passing;" of property from ~eceaent at 
death.u Such passing ~oncept did not require, hOWBver, that 
the term "transfer" be limited to those situations where there 
was a transfer iu the technical, localla'w'sense of the term, since 
Congress can completely disregard the refinements of state prop­
erty law and rely 'on more realistio classifications.11 Thus local 
.characteristics of dower/' joint tenancies and tenancies by the 
entirety,18 community property,'· and life insurance proceeds,t 

U. Chase Nat'l Bank of City of N.Y., Errs v. U$., 278 U.S. 327, {g s.at. 126, 
73 L.Rd. 405 (1929), 7AFTR8844. 

-1£ Since taxes are based on the "fundamental IlIld imperious necessity of-all 
government", it is obvious thnt the Supreme Court ",ill reach for theories, 
ilefinitions, and apologia to avoid a successful c"nstitntional attaclr. This 
tasK bas been ably performed. -

18 See §§ 19.26, 23.17 discussin~ the "passing" requirement. 

l~ ll'ernandez v. Wiener, supra, n.12. See especially the concurring opinion of 
Mr. Justice DouglAS. 

18 See Kayer, Trustees T. R.einecke, 130 F(2d) 350 (7th air~942), 29ilTE. 
1156, cert.den. 317 U.S. 684, 63 8.Ot. 257, 87 L.Ea. 648 (1942) j .!l1ea v. 
Henggeler; Adm., 32 F(2d) 69 (8th. Cir.l929), 7.A.FTR86BD, eert.dM. 280 U.S. 
594, 50 8.Ot. 40, 74 L.IDil.. 642 (1929); N"yberg, .ldm. v. U,S., 66 Ct.CL 153 
(1928), 6A.:FTR7845, elll't.den. 278 U.S. 646, 49 s.m. 82, 73 L.Ed: 559(1928). 

11 See U.S. v~ iTa cobs, Exec., 306 U.S. 36S, 59 8.C~. 551, 83 L.Eld. 763 (1939), 
22AFTR282, motion to set aside judgment denied 306 U.S. 620, 59 S.ct. 640, 
83 L.E<!. 1026 (1939); Dimock,· E:x:ee. v; Corwi.n, 306 U.S. 363, 59 B.Ct. 551, 
. sa L.Ela. 763 (1939), 22.A.FTR282 (oomp..ruon cases); Gwinn v. Camm., 2Bi ­
U.S. 224, 53 S.Ct. 157, 71 L.Ed. 270 (1932), llAFTRI092; P.hillips v . Dime 
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have been disregarded.' The constitutionality of a federal taring 
act is not dependent upon conformity with state law. If such 
were th.e case, then an admittedly· constitutional fed~ral act 
could be rendered Un(lOnlltitutional by a. subsequent state enM&­
roent.a• None of the successful constitutional attacks on the 
federal' estate and gift tax provisions cases a.ffected the es~b-

.lished fi-~edom of Oongress to ignore the locallfl,.w af property 
in the absence of arbitrariness or caprieiousness.i9 On the oon-

Trust ,fly Bafe Deposit 00., Exec., 2Bi U.S. 160,52 S.Ct. ~6, 76 L.Ed. 220 (1931), 
lO.AFTR~9i Tyler, J':r., A.dm'rs v. U.S., 281 U.s. 491,50 S.Ct .. 366, 74 LJM. 
991 (1930), B.AFTRl0912. '. ' 

20 13118 Ferna.ndez v. WillneJ.', 326 IT.S. 340, 66 S.Ct. 178, 90 L.Bd. 116 (1945), 
34AFTR276, reh.den. 327 U.S. 814, 66 S.ot. 526, 90 L.Ed. 103B (1946); U.s. 
v. Rompel, Jr., A.dm., 326 U.S. 367, 66 S.Ot. 191, 90 L.Ed, 137 (19Mi), Sil.J1'TR 
289, reiden. 327 U.s. 814, 66S.Ct. 526, ' 90 L.Ed. 1038 (1946); Beavers v. 
Co~ 165 F(2d) 20B (6th dir.1947), 36A.FTR514, ee.rt.den. 334 U.B.Bll, 68 
·S.Ot. 1017, 92 L.Ea.1743 (19iS) (g.t.); Charles L Franeis, 8 TO 82Z (g.t.). 
~ See Chase Nat'l Bank of City of H.Y., Errs v;·U.B., 27B U.B. 327, 49 S.Ot. 

126,73 L.Ed. 4.05 (1929), 7.A.FTR88~; Lewellyn v. Friok, Ex'~s, 2G8 'U.s. 238, 
, 45 S.Ot. 487, 69 L.Ed. aa4 (1925), 6.AFTR.5383, had ear1ie;r held oontra, at least 

by .infere~oe; but see Kohl, 'Eh:'rs y. U.B~ 226 F(2d) 381 (7th d"tt.1955), 47 
.AFTR.2022, which involved the "payment of premiums" test which 'Was then 
applied in det:e.rmining what insnrllDC6 should be included in the gross ""t.te, 
and in vhich the tax in effect was held. nnoonstitutional as imposing a.n un"p­
portiop.ed clireet tax.. 

21 Continentil m. Bank & Trust Co., Exee. 'Y. U.S., ,65 F(U) 506 (7th Gir. 
1933), 12.A.:lPTR816, eert.den. 290 U.S. 663, 54 S.Ct. 71, 78 L.Ed. 573 (1933), 
rejectin~ the contention that a pro:nsion, requiring tJ:,e inclUsion of properly 
lU . the gross estate only i:f subjcGt to payment of administration eXpenses, 
violated, the uniformity requirement benanse state law~ vary as to whether 
real estate WAS subject to p .. yment of administration e:q>ens~s. See diseussion 
in § 1:.06 of the due process requirement . 

• 3 Se. (1) Nichols Y. Coolidge, Errs, 214, U.S. 531, 47 S.Ot. 710, 71 L.Ed. 
1184 (1927), 6A.F'rR6758, holding Sec.402(c) of the 1919 Aot 1InOO'Dstiffitional 
Ill; confiscatory and in viollltion of the Fifth .runenilment m.ofu liS it applied 
the possession and enjoymcnt scotion to tra..nsfers made prior to the act, where 
the transfers weTe not in fact testamentary or designed for tax evasion; (2) 
Untermyer "". Anderson, 276 U.S. 44.0, ~ 8.et. 353, 72 L.Ed. 645 (1928), 6.!FTR 
7789, rev'g 18 F(2d) 1023 (Zd Cir.1927), whi"h had aff'd an unreported distri.t 
nom opinion (g.t.), holding retroactive application of the gift tu provisions 
of the 1924 Act in'l'8.lid under the ruth Amendment; a.nd (3) Reiner v. Don-, 
llan, Ex'ra, 285 U.s. 312, 52 S.Ct. 35B, 76 L.Ed. 772 (1932), 10.AFTR1609, hold­
ing unconstitutional, under the due PI'oeess provisiollS of thll Fifth Amendment, 
IluJ part of 6ee.302(s) of !.he 1920 Act which called for a' conclusive pre-
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trary, it haa been held that .the Tenth .A.:mendment constituted 
no limitation on oongresmonalpower to tax even though there 
might be some incidental regulatory effect of such taxation on 

. local cornmmrlty property systems.u , The Fifth Amendment, 
which invalidates. a tax which is 60 arbitrary and capricious as 
to constitute oonfiscation of property and he~e a deprivation of 
property witb.ont dne process of kw, has simikrly failed to 
restrain congressional power to disregard. local charact.eriza­
tions in design!l-Ung the obj'ecls to be taxed under the federal 
estate and gift tax law where the provision prevents avoidance.:·' 

, ~ 

In accord with the view above expressed. that congressional 
power is not limited to an imposition upon the "passing" of 
,property, it is' equally well settled with respect to the ipJ,position 
of estate taxes that tbe power to tax is not limited to "substitntes 
for testamentary disposition", although the phrase may be'rele­
vant in interpreting the purpose and soope of a statutory pro­
V1SlOn. Applying this principle to property jointly held and 
tenancies by the entirety the Supreme Court has clearly indi- . 
cated that the. basis 'for the estate tax thereon' was riot that. the 
creation of the tenancy was a substitute for a test,amentary trans­
fer, nor a taxable event which antedated the death of one of the· 
joint. owners, but rather the practical effect of death in bringing 
about a shift in economic interests permittiug the' legislature to 
fasten on that shift as the occasion for a tax.. OG 

§ 1.04. - TltANSFER .A.s PR'BSENTLY DEFINED. The modern COll­

cept of a transfer, in the constitutional sense, is premi';Jed on 
the recognition that taxation is "eminently practical"." Iu the 

sun,1ption that gifts made .... ithin Z yeau of decedent's deaLb. were made in 
cont.eroplation of death. . 

It Fernandet v. 'WIener, supra, 11.20 . 

•• See discussion of due process in § 1.06. 

>8 Fernande. v. Wiener, supra, n .20. 

~, In Tyler, Jr., Adm'rs v. U.S., 281 U.S. 49'7, 60 S.Ct. 356, 74 L.Ed. 991 
(1930), 8AFTRI0912, the Cour~ made the foUowing slatement: 

"Taxation, &S it many times has been said, is eminently practical, and "­
practical mind, considering results, would hn,'. some difficulty in aeeepting the 
conclusion that the death of one of the tenants in each of thase eases did not 
ha.ve the effeat of passing k> the survivor substantiRl rights, in reSl',,,'t of the 
property, theretofore Dever enjoyed by suah snrV~voI," . 
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process of ruling out the Hshadowy and intricate· distinctions of 
·common law property eOllce.pts"U and artificial rules which de­
limit the title, rights, a.nd powers of tena.nts by the entirety (or 
joint tenancies) at common law,28 the courts have striven to de­
yelop a concept of the term· "transfer" which was both broad 
and flexible. The courts have saidBO that tbe estate tax: provision 
was constitutional if there was a transfer of economic benefit, 

. 21 Ses U.S. v. Jacobs, Eree., snpra, n.19. This description as applied to the 
extent of congressional power to impose the tax is quite d.if{erent from recourse 
to such Gammon law precepts to determine tp.e chua(lteristi~s of such tenlUloies. 

In tbls C&.Be it is also said: "::Sy virtue of this feudal· ftction. of complete 
ownership in each of two persons., the stlrvi:~lng tenant by the entirety is eon. 
ceived to be the recipient of all the property upon the dea tb of the cotenant, 
and therefore--it is said-aU the property caD. be tuM." A..s to this snggestion 
the Court SAYS: ''The constitutionality of an exercise of the . taxing pow~ of 
Congress is not to be determined by r;uch shadowy and intricate distinotions 
of oommon law property concepts and ancient lintions." 

The provisions with resp.e<>t to dower are essentially aimed at thosc state 
deeisions and local law, providing that dower interests are not includible i:D. 
decedent's estete since they passed by ope:ra.tion of law and llO~ by 1'i.rtue of 
dea.th. The dower pronsion was, therefor., inserted into the Code and the 
prior statutes to assure that ·the gross estate of a deoedent would not be . 
diminished by the value of dower or curtesy interests or st .... tutory interests in 
lieu of dower or on:r€esy. See Estate of Harry E. Byram, 11 TC L . 

t$ Tyler, Jr., Adm'rs ..... U.S~ supra. See also Fost.Br, Exec.. -i-. Comm., 90 
F(2d.).486 (9th CirJ.937), 19.A.FTRBM, aff'd· 303 U.S. 618, 58 S.Ot. 525, 8& 
hEeL 1083 {19B8}, 19.!FTR12S6, per curiam, reh.den. 303 U.S. 667, 58 S.Ot. 
748, 8::\ L.Ed. ·1124 (1938) j O'Shaughnessy, Exec.. v. Comm., 60 F(2d) 236 
(6th CirJ.932),llAFTR7S8, cert.den. 288 U.S. 605, 53 S.Ot. 397, 17 L.Ed. 980 
(1933); CoIO.ljj.. ..... Emery, Exee., 62 FeU) 691 (7th Cir.1932), 1J...AJi'TR1340, 
rey'li and remanding 21 B TA1.Da8 • 

• '0 The Supremo Court in SaltonstaU v. Saltonstall, 276 O.S. 2110, 48 S.Ct. 
225, 72 L:Ed. 565 (19Z8), 7 AFTR,9303, iu holding that a stat.e inheribnee tar 
could be lened on the value of /!..II .int.ex vivos hust set up by the decedent 
under wbleh he retained the power to alter and revoke, said: 

"So lon!i as the priviler;e of su~ession has Dot been fully exereised it may 
be reacbed by the ts.:r.. [9iting C8Ses.) .A,Jld in determining whether it has . 
been so exercised technical distineiions between TeSted remainders and other 
interests ue of little. Avail, for the chifting of the a.onomie benefits and bm· 
dens ot pl'operty, ",hiGh is tbe subject of a. suoaessioD tax, may even in the case 
of a -vested remaiuder be restricted or suspended by other ler;a1 device .. " 

The fact thn.t, under sta.te law, a power of appointment is not part of the 
probate estate, and that its transmission is not technically a "transfer" under 
local concept., does Dot limit the federal power to tax such property. The 
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use, enjoyment or control at death,31 and. it is' now accepted that 
a passing or transfer of e;conomic benefit is not required, though 
it may, of itself, justify the imposition of the taL 

It is well settled that, as used· in the section imp.osing a tax: "on 
the transfer of ibe taxable 'estate",at the word "tr.a.:n.sfer",. or 
the privilege which constitutionally may be taud, c.an:~lOt be 
taken in such a restricted s.ense as to refer only to the passing 
of particular items of property directly from the decedent to 
the transfereC? '. It includes the "transfer of property procured 
through expendit.ures by the decedent with the purpose, effected 
at his death, of hav.in.g it pass to another."SJ . No formal. transfer 
of title from the decedent to the transferee is required·1" a mere 
shifting of the economic benl?fiis of property may be' the real 
subject of the tax.8i It also now seems settled that nothing need 
Upassfl at" death, in the testamentary sense. The Supreme .Court, 
in uphol<lin.g the mation of the full value of property held by 
the decedent and rus wife as tenants by the entirety, has suggest­
ed that when applied to Ii taxing act the amiable fiction of the 
common -law that husband and wife axe but one person and that 
accordingly by the .death of ;ne party to thls ~t no interest in. 

(lonsl;i.i;uj;ional limitatiot;lS as to due process aug direct ta:n.tl.oll are satisfied 
since there is under local. laW' a shifting of economie benefits at the time of 
death even ~ough. there is no teehnical transfer under local law. . 

51 U.S. v. J acobs, Exee~ supra., n.19 .. 
See also U.S. v. Waioo, Ex'rs, 33 F(2d)- 567 (8th CIr.J.929), 7A.FTR91B4, 

rev'g and remanding 29 F(U) 149 (W.D.Mo.1927), 7AFTR8288, cer~.den. 
280 U.S. 60B, 50 S.Ct. 157, 74. L.Ed. 661 (1930); Estat" of Laura Nelson Kirk­
wood, 23 BT..A. 955 j Mereantile-Comme:ree Nat'l Bank in St. Louis, Errs, 21 
BT.!.1347; Mary S. Garrison, Br'rs, 21 BT.!. 904; Ma.ttie McMullin, Ene.; 20 
BTl.. 527. See also Xnrz, E:<:'rs .... U.S., .156 ]j~:Supp. 99 (S.D.N.Y.1957), aff'd 
- F (2d) - (P.dCir.196B), per curiam. . 

92 I.RG.19M, See.200L 

• lIS Chase Nat'! Bank of City of N.Y., Er'rs v. U.S., snpr",? n.H. This 
. principle has beeD II.pplied in numerous eaSes involving. annuities. See; e.g., 

lis.nllOr .... Glenn, ill F.Supp. 52 (W.D.Ky.1953), 43AFTR748, aif'd 213 F(2d) 
483 (6th Cir.1954), 4liAFTRl444j Esta.te of Eugene F. Saxton, 12 TO 569; 
Est .. t. of Isidor M. Stettenbeim, 24 TO 1169 (1955-158) i Estate of Paul G . 

. Leoni, II TO 1140 (Memo.). See § 20.24-

M Chase Nat'l Bank of Oity of N.Y., .Er'rs v. U.S., silpra., n.14i Tyler, Jr" 
.A.dm'rs .... U.s., supra, n..27 (tena.ney·by entirety) i FernfllldeL v. Wiener, supra:, 
n.20 (Ilommnnity property). 

10 

I. 



POWER ol!' CONGRESS ro D.rPOsE · T..u: [§ 1.04 

property held by them as tenants by the entirety passes to the 
other to be quite UIlS1l.bstantial and that the power of taxation be­
ing, as it is, a fundamental and imperious necessity of all govern­
ment was not to be restrieted by sueh legal ftetions. Whether 
Buch power so construed has' been properly exeroised as to 811.y 
specifto statutory enactment is to be determined by the actual 
results brought about by the de&th rather than by a oonsidera­
tion of.ilie artificial rules which-limit the title, rights, a.nd powers 
of tenants by the entirety at common.law." 

The modern explanations have been narrowed down. to two fac­
tors: that decedent had !in mterest in property at dea:th/' and 
that death became the genera.ting source of definite acCessions 
to the survivor's property rights.B1 His death 'is the source 

as 'See .usenssion in § 28.17 of eases of Comm. T. Estri.te of Church, 385 U.S. 
632, 69 S.ot. a:12, 9a LEd. 288 (1949), 37.!FTR480, !lud. Estate of Spiegel T •. 

Oomm., 3S6 U.S. 701, 69 S.Ot. 301, 93 L.Ed. 330 (1949), 37.AFTR459. 

As to the applieation 'Of the prineiple to .. te;na.ney by the entirety see Tyler, 
Jr, Adm':rs T. U.S., supra., n.27. 

~ The aOWBl: provisionS, it has been pointed out, are in no wrcy a depar~nre 
from the fundatnentaJ. excise character of the federal estate tar: ". • • the stat­
ute does not .tax the 'Widow'. dower, it .merely uses it as ~ metsul'& of tb!,t part 
of the deceased husband's intexest in his realty ,.,.hieh vas beyond his testa­
mentary ooJltrol and. which ~ at his .death." Mayer, Trostees T. R.einecke, 
130 F(2~) 350 (7th Cir.l942), 29AFTR.ll56, cert.den. 317 U.S. 6B4, 63 S.Ct. 
257,87 L.Ed. 548(1942) (1921 Act, See.i02(b) . 

. . The Courts in upholding the eonstitutionality of the dower provisions have 
pointed. to the extensive rights (inoidents of olVn~hip) in suoh properLy 
determined Ullder .tate law whi~h ceased at I:b.e decedent'£ d. .... th and hence 
constituted a proper occasion for the levying of an estate tax. Bee, e.g., Allen 
Y. Henggelcr, Adm., 32 F(2d) 69. (8th Cir.l929), 7.!.FTR8680, oel't.den. 280 
U.3. 594, 50 'S.Ct. 40, 74 L.Ed. 642 (1929), upholding thE! oonstitutionality of 
tbe 1924 A~t, Se~.302(b). See also Nyberg, Adm. v. U.S., 66 ct.CL 153 (l!IM) , 
6AFTR7B45, e~rt.den. 278 U.S, 64.6,19 S.Ct.82, '73 L.Ed. 559 (1928), involving 
the 1921.A.ct, Sec.402(b). 

8'/ In Estate of Lery ... Comm., 65 F(2d) 412 (2d 0'11'.l933), 12.A.FTR791, in­
"olring certain insurance policies in which the insured rewlled no rights, the 
circuit coari, in response to an argument of unconstitutionality lIS to their in­
clusion, cited other eases, stating: ''By tbese ea.ses, we think it is autboritatively 
esh.blished that the death of " tenant by the entirety resuUs in the enjoy­
ment of property. rigbts in the survivor and famishes the occasion for the 
imposition of the tax, if that event takes plaBe after the passage of the taring 
statute, regardless of "hen the tenll.lley ,.as orea.te<I:" 

As to the effeet of" required consent of a pe,son having au adverse interest 
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of' assuranoo to ~.e benep.ciari!;~ that ,their right~ are' secure.a, 
:B,oth of :tbes~ standards fall >yithin the general pri:(l.ciple .that 
the U1ldetlyillg justi$cation for imposing ~he estate tax on' an 
inter vivos transfer is that it remains "incomplete" at death.. 
-T.he question).s, not whether there has bee~.in the strict seMe 
of that word, a "transfer" of the' property by the death of the 
decede~t, oJ:' a receipt of it ~y right of Buccession, but whether the 

. deat'l! hAsbFpug4t into being or ripened' for the survivor, prop-
erty rights of such'character as to mak~ appropriate the impo­
Bi~on of a .tax: upon ~hat result to be measured, in whole or in 
part, by' the val~eof such rights.8G The essential difference be­
tween ~4e old'and new rationaliza.tion of su~ jnstiftcation is that 
inoompleteness can be demqnstrateq" either ,by ascerta.i.nipg 
whether interests ~emained in'the grantor 01' by determining 
:whether the interests -of the beneficiaries were enlarged, im­
.pr.oved, or "ripened" at the time of the gr8Jltor's death. In 
dem.on.strating such incompl-eteness, substanoorather tha:i:l fOl.'ID. 

or' ~D.y particular device, is- controlling.to Both factors had been 
previoWlly expres1\ed in s~veral !-larly ~:p.stitujJ.~nal' CaBea,u al­
though theu iiiliueD.Ce was submerged by the fact that a number 
of the unporta.n.t decisi9ns were rendered'in cases which employed 
the "mcomplete" test to 'detei'±nine whether a provision waS ­
arbitrarily retroactive under the Fifth .An.1endment.u 

to /l.Il exercise of a power of rel'oeation by dwsdent where there wa.s B. transfer 
F:;:~or /;0 1924, ~ee §§ 25.42; Z5.43. ' 

'sePor!:.e~, Ex'rs v. Comm., 2B8 U.S. 436, 63 Ret. 451, 77 L.Ed. 860 (1933), 
~25. . 

., Tho position of the Supreme Court in theChureh anq Spiegel cases was 
antieip&ted in Tyler, Jr., .A.dlp.'rs v. U.S., 281', U.S. 497, 50 s.m. 356, 74 L.Ed. 
991 (1930), 8.A.FTRl0912, which _us~!, the lllJlgu,.ge stated in the text. See 
§§ 23.17, 23.20 diBC~g LR..C.l954, Sec.2037, covering the-reversionary in,ter­
est !:.est under the transfer tD ta.k.e effect at death 'sootiou,' -

.U Comm. v. Estate of ChIlJ.'Ch, supra, n.35 . 

. ,o'l?.h.nlips v. Dime Trust & Safe Depo,sit Co" Exec, 284 U.S. 16,0, 1i2 S.Ot. 
46,76 L,Ed. 220 (1931), 10AFTR459j Third Nat'l Bank & Trust Co. of Spring­
~eldi Errs '1". White, 287 U.S. 077, 53 S.m. 290, 77 L.Ed. 1i,05 (1932), llAFTR 
1128, per 1'W'iBm., ~vDlving prDperty held by the decedent and sponse as ten­
a~ts-,by the enth;ety. Eiee',dso i 1.07, and Q'winn ~. Comm., 287 U.S. 224, 63 
S.qt. !lIi7:.: 77 L.Ed. 270 (1932), l.1.AFTR1092} involvin.g property held by 
daeedent and her SOD I1S joi:ot tenants. 

: , ~ Whether, th,e, tr~ns.fe:r ~ complntf', or SOl?et~g r<;mains :0 be t!'!ned by 
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POWER OJ!' OONGltESS TO IMPOSE T.u [§ 1.04 

An "incomplete" trausfer conoept is also applicable to the 
gift tai," although such concept has been formulated almost 
entirely on the basis of statutory interpretation rather than 
~onstitutional power.* . 

In applying both the estate and gift" tax provisions, a basio 
element is that decedent have an interest in property ~hich is 
capable of. transfer, otherwise there could be no transfer; alia 
any asseJ.'ted tax woJ?ld f~ to satisfy the consti~tioJ;lal req1li!e­
ments that the tax mvolve the privilege of transfer ahd "be nO.t 
arbitrary and capricious. It has been heldu that a taxable gift 
tesults wh.en an inheritance is renounoed: It has been argued/' 
however, that such a tax is so arbitrary and capricioli.S as to 
violate the Fifth AmeI).dment. Settilig .aside the merits of im­
posing such a tax,4' it would appear that the tax can Witb.stand 
a constituti-onal attarur..~· . In a ren.unciation of a '~a1id {"esta" 

the snrnvors or lost by the deceden.t, so that deceden.t's death Dlay ba taken 
as the event which justifies at that time the imposition of aU estate t<\.x:, hu 
also been. a material issue in determining whethe:r pa.rti.cnlu pro-noons are 
arbitrarily retroa.efue or ca.pricions and prohibited by the Fifth A.mendment. 
See§ L07. . 

• 4.0 The nature of .. transfer under the gifi tu prcm.sioll8 is discussed in 
§ § 34.211, 34.51 and SUB. . 

'. 44..!s in the case of the estate tax, state la"IV eonoepts do not :fum.ish the 
rllUldsi-ds for the definition of a Gompieted trlUlsfer . 

. ~"Harden1>ergh v. (lomm., 1.98 F(lld) 63 (8th Cir.19152), 42AFTR314, cert.den. 
344 U.S. 836, 78 s.m. 45, 97: L.Ed. 650 (1952) (g.t.) j William L. ~eJl, 17 
TO 1589 (g.t.) • 

. " Roehner and Roehner, "Renuncia.tion as Ta:xa.blc Gift-.A.:n Unconstitu­
tional Fede:raJ. Tax D.eeision", B Tax L.Rev . . 289 (IQ53) . Contrar Laurib.e~, 
-f'Only God em Make A.:n Heir", 48 North1Y~l;c= U.L.ReT. 668 (1963). 

t1.A..L~ Tent.Draft No.ll, Sce.X1007(h), specifically excludes the renuncia.­
tion from .the gi.f;& t..:.:. See aisc~ssion therein, pp.31--40. 

4, In A..L.L Tent.Draft No.li, .. t p.39, there is Ii good statement in support of 
this "iew and .the distinctions tlla.t mnst be drawn: 
. "If it were proposed to impose Ii tu: 011 a transfer of property which came 
"b~ut by a mere refutal to aceept a gratuitous pro1l'er of tha.t proper~y, whiob 
the proffer or was under DO obliga.tion to deliTer even if his proffer were ao­
oepted, an argument might be made against the constitutiona.lity of such a 
tax, since. the taxpayer neTer received the property or &.Dy a.ttribute of OW1).er­
shlp over it. Th B proffer never became a gUt and there "Would be no tax on the 
intended donor. It would be ineongruo'us to tax the intended donee in this 
situation, sDd here we need not even consider the constitutionlti aspeets of this 
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§ 1.05] M:BRTRNE' L!.w OF FEDERAL GIFT !.NU ESUT:& TAXATION 

roentary power the necessary property intere!>t is clearly present 
and the renU1lciation would qualify as 3 "trarufer" Ior the pur­
pose of determining wheth~r the tax is indirect j there is nothing 
"arbitra.ry" in the due process sense of that term, particularly 
since renunciation is a voluntary act. That the imposition of 
a tax would not violate the necessity of 'tnni1ol'mity" is obviously 
not any longer a debataqle question. ' 

§ 1.05. -- SITU.!.TIONS Axnr TO TRANSFERS .J.:.r DlUTlL .Al­
'though the estate ta.:x:~ntemplation of deat}{'siatutory pr6vision 
involves a -complete and full transfer by decedent' of all incidents 

situation. But where there is a renunciation in ths cas.' of , ,, gift which :is 
eom.plete B.6 far as the donor is coneemsd, ' is u;. the Bas. of a. trust or testa­
mentary situation, as oontrasted -with a situation where the ~onor still. had the 
power to make the gift incomplete regardless of whether it WIU! ac.espted or 
not, d.Uferent eonsidera.tiollll arise. Here, thA ta.x would _be im.posed , on the 
only a.flI.nna.me act which could :result in an. effective gra.tuitons transfer to 
som.eone other than the paxson intended by the decedent or donor to be the 

. :first takel'-and. .. strong argument in fs.vor of the validity of, this proposal 
can be ma.de. The:re would be DO ilDlIled..iate lucrdships in'VolTed if the intended 
ftr£t taker knew he would be Inlhjeet to the tax, .inee he eould then not renounce) 
pay the tax, and then give .. way the balance. However)' there would be a.n 
,,£feet on. his rnbseque.nt tax bracket. Since the federal la.ws are not governed 
by local property law cou(lepts of -when title passes put with the :realities of 
the exercise of oontrol aver a bundle of rights, ill in aU this proposal should be 
s.ble to withl:tBll;d a challenge' as to its constitutionality. It would not seem 
uDconstitutional to tax the e:xere:ise of "ontror of the property 'here possessed 
by the mtended fust taker, «ven thon"h he got into this position of Dontrol 
in.voluntarily. -

"If the argument of nn!>Onstitutions.lity were to prevail where the person 
who renounced. the property never reeeived under local ls.w auy attribute of 
o'WD.ership <TV"" it other than the a.bility to renonne.e, then this result would pre-
6lnda a rule which opers.ted with reasonable uniformity throughout the United 
St .. te.s. For the tax would. then be able to withstand .. chillenge to its can· 
stitutionality only where) under the appJiea.ble state ls.w, some attribute of 
ownership other tha:n the power to renounce Tested in the person, snch as Test­
ing of title or ability of his jodgment e:reditors to reach the property despite 
hiB desire to reject it But the eonsequent li.m.itation of the tax to situations 
where the renounGing tlLXpayer had llOme such s.ttn"buteof ownership over the 
renoun.eed property under the a.pplic: .. ble low la .... would hardly be II. satis­
factory resnl.t. It lIJlI.y well bs that this result of non-uniformity in operation 
of the tax would have some supportin" effect on the a.rgument of constitutional­
ity in the rituation where no loeallaw attributes of own&'Ship were :reeeived. 
At ll,Ily even~ it is s. consideratioll in favor of the rule adopted in the Dra.ft." 
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