
• 

NO. 70514-8 

COURT OF APPEALS, DIVISION I 
OF THE STATE OF WASHINGTON 

U.S. BANK, Personal Representative of the Estate of ELAINE B. 
GREEN-ELDRIDGE, 

Respondent, 

v. 

THE DEPARTMENT OF REVENUE OF THE STATE OF 
WASHINGTON, 

Appellant. 

APPELLANT'S REPLY BRIEF 

ROBERT W. FERGUSON 
Attorney General 

David M. Hankins, WSBA #19194 
Senior Counsel 
Charles Zalesky, WSBA #37777 
Assistant Attorney General 
Revenue Division, OlD No. 91027 
P.O. Box 40123 
Olympia, W A 98504-0123 
(360) 753-5528 

ORIGINAL 

r,) 

C---j 
(f') (.:-=) 

:- : r · ·-

r'0 -

: .::c. f(:.·{.~. : i. ~ : ; 
- ',"; ::~' ~ I 

·":1 .. , 

'..!:) ':::: -<.: 



TABLE OF CONTENTS 

I. INTRODUCTION ............................................................................. 1 

II. ARGUMENT .................................................................................... 1 

A. In Re Estate Of Bracken Is Not Controlling Authority .............. 1 

1. The 2013 Act changed the estate tax treatment of 
QTIP ................................................................................... 2 

2. The amended definition of "transfer" is 
constitutional. ..................................................................... 5 

3. Coolidge v. Long does control over more recent U.S. 
Supreme Court authority and does not create a 
constitutional barrier to taxing QTIP that is placed 
into a trust. .. ...................................................................... 1 0 

B. The 2013 Act Is Constitutional.. ..................... ........................ .13 

1. The 2013 Act complies with the doctrine of 
separation of powers ......................................................... 13 

2. The 2013 Act complies with substantive due process ...... 16 

3. The 2013 Act complies with the Contracts Clause .......... 19 

4. The 2013 Act does not violate Article VII, § 1 ofthe 
Washington Constitution .................................................. 20 

C. The Court Should Reject The Estate's Request For 
Attorney Fees And Sanctions Against The Department ......... .22 

III. CONCLUSION ................................................................... · ............ 25 

APPENDIX A- 1 Jacob Mertens, The Law of Federal Gift and 
Estate Taxation, § 1.04 (1959) 



TABLE OF AUTHORITIES 

Advocates for Responsible Dev. v. W Wash. Growth Mgmt. 
Hearings Bd., 
170 Wn.2d 577, 245 P.3d 764 (2010) ................................................... 24 

Amunrud v. Bd. of Appeals, 
158 Wn.2d 208, 143 P.3d 571 (2006) ................................................... 11 

Caritas Servs., Inc. v. Dep 't of Soc. & Health Servs., 
123 Wn.2d 391,869 P.2d 28 (1994) ..................................................... 19 

Carlstrom v. State, 
103 Wn.2d 391, 694 P.2d 1 (1985) ....................................................... 19 

Carrick v. Locke, 
125 Wn.2d 129,882 P.2d 173 (1994) ................................................... 13 

City of Seattle v. Montana, 
129 Wn.2d 583, 919 P.2d 1218 (1996) ................................................. 15 

Clemency v. State, 
175 Wn.2d 549, 290 P.3d 99 (2012) .............................................. passim 

Commissioner v. Church's Estate, 
335 U.S. 632,69 S. Ct. 322, 93 L. Ed. 288 (1949) ....................... 8,9, 12 

Coolidge v. Long, 
282 U.S. 582, 51 S. Ct. 306, 75 L. Ed. 562 (1931) ............... 5,10,11,12 

Cosro, Inc. v. Liquor Control Bd., 
107 Wn.2d 754, 733 P.2d 539 (1987) ................................................... 21 

Covell v. City of Seattle , 
127 Wn.2d 874, 905 P.2d 324 (1995) ................................................... 21 

Exxon Corp. v. Eagerton, 
462 U.S. 176, 103 S. Ct. 2296, 76 L. Ed. 2d 497 (1983) ...................... 20 

11 



• 

Fernandez v. Wiener, 
326 U.S. 340, 66 S. Ct. 178, 90 L. Ed. 116 (1945) ................. 6, 7, 10, 12 

Haberman v. Wash. Pub. Power Supply Sys., 
109 Wn.2d 107,744 P.2d 1032, 750 P.2d 254 (1987) ................ 5,16,19 

Hale v. Wellpinit Sch. Dist. No. 49, 
165 Wn.2d 494,198 P.3d 1021 (2009) ............................... 13,14,15, 16 

Helvering v. Hallock, 
309 U.S. 106,60 S. Ct. 444,84 L. Ed. 604 (1940) ........................ : ........ 6 

In re Lloyd's Estate, 
53 Wn.2d 196, 332 P.2d 44 (1958) ....................................................... 21 

In re McGrath's Estate, 
191 Wash. 496, 71 P.2d 395 (1937) ............................................. 3, 9, 10 

Japan Line, Ltd. v. McCaffree, 
88 Wn.2d 93,558 P.2d 211 (1977) ....................................................... 10 

Ketcham v. King Cnty. Med. Servo Corp., 
81 Wn.2d 565, 502 P.2d 1197 (1972) ............................................. 19,20 

Lummi Indian Nation v. State, 
170 Wn.2d 247,241 P.3d 1220 (2010) ................................................. 14 

Marine Power & Equip. Co. v. Human Rights Comm 'n Hearing 
Tribunal, 
39 Wn. App. 609,694 P.2d 697 (1985) ................................................ 15 

McCleary v. State, 
173 Wn.2d 477,269 P.3d 227 (2012) ........ .. .......................................... 23 

Montana Rail Link, Inc. v. United States, 
76 F.3d 991 (9th Cir. 1996) .................................................................. 17 

Prestidge v. Dep 't of Revenue, 
2012 WL 4069231 (Or. Tax 2012) ....................................................... 10 

iii 



Quarty v. United States, 
170 F.3d 961 (9th Cir. 1999) ................................................................ 21 

Samis Land Co. v. City of Soap Lake, 
143 Wn.2d 798, 23 P.3d 477 (2001) ..................................................... 21 

State v. Berlin, 
133 Wn.2d 541, 947 P.2d 700 (1997) ................................................... 22 

State v. Lucky, 
128 Wn.2d 727,912 P.2d 483 (1996) ................................................... 22 

State v. Mann, 
146 Wn. App. 349, 189 P.3d 843 (2008) .............................................. 15 

United States v. Carlton, 
512 U.S. 26,114 S. Ct. 2018,129 L. Ed. 2d 22 (1994) .................. 11,18 

United States v. Mfrs. Nat 'I Bank of Detroit, 
363 U.S. 194,80 S. Ct. 1103,4 L. Ed. 2d 1158 (1960) .......................... 8 

United States v. Wells Fargo Bank, 
485 U.S. 351, 108 S. Ct. 1179, 99 L. Ed. 2d 368 (1988) ...................... 21 

Usery v. Turner Elkhorn Mining Co. , 
428 U.S. 1,96 S. Ct. 2882,49 L. Ed. 2d 752 (1976) ..... .. ..................... 13 

WR. Grace & Co. v. Dep't of Revenue, 
137 Wn.2d 580, 973 P.2d 1011 (1999) ................................................. 18 

Washington State Farm Bureau Fed'n v. Gregoire, 
162 Wn.2d 284; 174 P.3d 1142 (2007) ..................................................... 5 

Washington State Grange v. Locke, 
153 Wn.2d 475, 105 P.3d 9 (2005) ....................................................... 13 

West v. Oklahoma Tax Comm 'n, 
334 U.S. 717,68 S. Ct. 1223,92 L. Ed. 1676 (1948) ............................. 8 

Whitney v. State Tax Comm 'n, 
309 U.S. 530, 60 S. Ct. 635, 84 L. Ed. 909 (1940) ....................... 7,8, 12 

iv 



• 

Constitutional Provisions 

Const. art. I, § 23 ....................................................................................... 19 

Const. art. VII, § 1 .............................................................................. 20, 21 

Const. art. IX, § 1 ...................................................................................... 20 

U.S. Const. art. I, § 1 0 ............................................................................... 19 

U.S. Const. art. I, § 9, cl. 4 .......................................................................... 2 

Statutes 

26 U.S.C. § 2044 ................................................................................ passim 

Laws of 1901, ch. 55 ................................................................................. 12 

Laws of 1981, 2d Ex. Sess., ch. 7 ............................................................... 12 

Laws of2013, 2d Spec. Sess., ch. 2 ............................................................ 3 

Laws of2013, 2d Spec. Sess., ch. 2, § 1.. ................................................. 20 

Laws of2013, 2d Spec. Sess., ch. 2, § 2 ................................................. 3, 4 

RCW 83.100.020(11) .................................................................................. 3 

RCW 83.100.047 ........................................................................................ 4 

RCW 83. 1 00.047(3)(b) ............................................................................... 4 

RCW 83.100.220 ......................................................................................... 3 

RCW 83.100.230 ......................................................................................... 3 

Rules 

RAP 18.1 ................................................................................................... 24 

RAP 18.1(a) .............................................................................................. 24 

v 



• 

RAP 18.9(a) ........................................................................................ 22, 24 

RAP 2.2(a) ................................................................................................ 22 

Regulations 

WAC 458-115(2)(d)) .................................................................................. 4 

WAC 458-57-105(3)(q) .............................................................................. 4 

Treatises 

1 Jacob Mertens, The Law of Federal Gift and Estate Taxation, § 
1.04 (1959) .......................................................................................... 8,9 

2 Jerome R. Hellerstein & Walter Hellerstein, State Taxation ~ 
21.02[1] (3 rd ed. 1998) ........................................................................... 12 

Other Authorities 

H.B. 1920, 63rd Leg. (Wash. 2013) .......................................................... 22 

H.B. 2064, 63rd Leg., 1st Spec. Sess. (Wash. 2013) ................................ 22 

H.B. 2075, 63rd Leg., 2d Spec. Sess. (Wash. 2013) ................................. 23 

S.B. 5939, 63rd Leg., 1st Spec. Sess. (Wash. 2013) ................................. 22 

Wash. St. Reg. 09-04-008 (February 22, 2009) .......................................... 4 

VI 



I. INTRODUCTION 

The Legislature responded rapidly after the Supreme Court held in 

Clemency v. State (In re Estate of Bracken), 175 Wn.2d 549,290 P.3d 99 

(2012), that Washington's estate tax statutes were not intended to apply to 

qualified terminable interest property ("QTIP") passing under Internal 

Revenue Code § 2044. Because Bracken would have eliminated over 

$160 million in estate tax revenue dedicated to education funding in the 

2013-15 biennium, and would have allowed many large estates to escape 

taxation, the Legislature amended the relevant statutes to provide that 

QTIP passing under section 2044 is subject to the Washington tax as to all 

estates of decedents dying on or after May 17,2005. These amendments 

resolve this case. 

The estate of Elaine Green-Eldridge ("Estate") raises numerous 

arguments in an effort to obtain a refund of tax it paid on the value of 

QTIP passing at Ms. Green-Eldridge's death. All fail. As explained 

below and in the Department's opening brief, the Washington estate tax 

code as amended by the 2013 Act applies to the Estate, and the Estate has 

not met its burden of proving that the Act violates any constitutional 

provision. The Court should therefore uphold the 2013 Act and reject the 

Estate's refund claim. 

II. ARGUMENT 

A. In Re Estate Of Bracken Is Not Controlling Authority. 

The Estate incorrectly argues that the holding in Bracken is 

controlling in this case and that the 2013 amendments to the Washington 



estate tax code were "ill-conceived" and expand the definition of 

"transfer" beyond what is constitutionally allowed. Br. of Resp. 10-12. 

While it is true that the Legislature amended the definition of a "transfer" 

to include QTIP passing at the death of the second spouse, that definition 

comports with constitutional constraints. 

1. The 2013 Act changed the estate tax treatment of QTIP. 

Prior to the 2013 amendment to the estate tax statutes, the Supreme 

Court in Bracken held that the Legislature did not intend to include QTIP in 

the Washington estate tax computation when it amended the tax in 2005 to 

change from a pick-up tax to a stand-alone tax. Bracken, 175 Wn.2d at 

570-71. Although constitutional considerations informed the Court's . 

analysis, it rested its holding solely on statutory construction grounds. Id. at 

571,575. 1 Thus, Bracken did not establish a constitutional barrier 

prohibiting the Legislature from imposing estate tax on QTIP passing 

under Internal Revenue Code § 2044. Instead, the Court ruled that the 

federal statutory definition of "taxable estate," which includes the value of 

QTIP passing when the second spouse dies, "cannot be used without a 

modification necessary to conform to the [2005] Act: the definition must be 

read to exclude items that are not transfers." /d. at 571. 

1 Part of the Court's reasoning for concluding that the Legislature did not intend 
to tax QTIP was based on constitutional limits that apply to "direct taxes" but not estate 
or excise taxes. Bracken, 175 Wn.2d at 564-66 (discussing limits imposed on the taxing 
authority of Congress under U.S. Const. art. I, § 9, cl. 4 and concluding that "[i]f estate 
taxation cannot be tied to a transfer, it fails as an un-apportioned (and therefore 
unconstitutional) direct tax"). But the Court stopped well short of holding that Congress 
had passed an illegal "direct" tax when it enacted section 2044 of the Internal Revenue 
Code or that the Legislature was powerless to tax QTIP. 
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The Bracken decision caused great concern in the Legislature 

because of its impact on education funding and its creation of a means for 

married couples with large estates to avoid Washington estate tax. Taxes 

collected from the Washington estate tax are deposited into the Education 

Legacy Trust Account and are used to support K-12 public schools and 

institutions of higher education. See RCW 83.100.220,.230. The fiscal 

impact of Bracken was estimated to be a loss of approximately $160.3 

million in the 2013-2015 biennium alone. See Fiscal Note for EBB 2075. 

On June 13,2013, the Legislature addressed the fiscal and tax 

policy issues Bracken raised by amending the Washington estate tax to 

make clear that the tax does apply to QTIP passing at the death of the 

second spouse. Laws of2013, 2d Spec. Sess., ch. 2. The Legislature 

made three significant amendments relevant to this appeal. 

First, it amended the definition of "transfer" to make clear that 

Washington's tax is not limited to "real" transfers recognized under state 

property law. Laws of2013, 2d Spec. Sess., ch. 2, § 2 (amending and 

renumbering former RCW 83.100.020(11)). Instead, a transfer "includes 

any shifting upon death of the economic benefit in property." Id. That 

definition-and the "shifting of economic benefit" concept it 

incorporates-is consistent with the constitutional limits imposed on estate 

and inheritance taxes. See In re McGrath's Estate, 191 Wash. 496, 504, 

71 P.2d 395 (1937) (state may tax as a transfer the "shifting of economic 

benefit" in property occurring at death). 

3 



Second, the Legislature amended the definition of "Washington 

taxable estate" to expressly include QTIP in the tax base. Laws of2013, 

2d Spec. Sess., ch. 2, § 2. Thus, the Washington taxable estate of a 

resident decedent includes "the value of any property included in the gross 

estate under section 2044 of the internal revenue code." Id. at § 2(14). 

Finally, the Legislature amended RCW 83.100.047 to repudiate 

administrative rules issued in 2006 that inadvertently permitted a 

deduction of QTIP passing under Internal Revenue Code § 2044 by the 

estate of the second spouse to die. Id. at § 5.2 As amended, RCW 

83.100.047 permits a deduction for QTIP passing at the death of the 

second spouse under Internal Revenue Code § 2044 only when the estate. 

of the first spouse to die made a separate Washington QTIP election. See 

id. (creating new subsection RCW 83.100.047(3)(b) to permit the second 

spouse to die to deduct federal QTIP and add the amount of the 

Washington QTIP if the estate of the first spouse to die made a 

Washington QTIP election). Because Ms. Green-Eldridge's predeceased 

spouse did not make a separate Washington QTIP election, the deduction 

authorized by RCW 83.100.047(3)(b) does not apply here. 

The Legislature made these provisions of the 2013 Act retroactive 

to "all estates of decedents dying on or after May 17, 2005." Id. at § 9. 

These key amendments closed the QTIP loophole by defining "transfer" 

2 The Department's 2006 estate tax rules were poorly drafted and allowed a 
deduction for QTIP passing under Internal Revenue Code § 2044 even when no separate 
Washington QTIP election was made. Bracken, 175 Wn.2d at 571 n.5 (discussing former 
WAC 458-57-105(3)(q) and WAC 458-115(2)(d)). The Department amended the rules in 
2009 to correct the error. Wash. St. Reg. 09-04-008 (effective February 22, 2009). 
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and "Washington taxable estate" to expressly include QTIP passing under 

Internal Revenue Code § 2044 in the Washington taxable estate and to 

permit a deduction only when the estate of the first spouse to die makes a 

separate Washington QTIP election. 

The 2013 Act changed the Washington estate tax code, and those 

changes apply to the Estate. See Washington State Farm Bureau Fed'n v. 

Gregoire, 162 Wn.2d 284, 304, 174 P.3d 1142 (2007) (the legislature may 

pass a law that directly impacts a case pending in Washington courts); 

Haberman v. Wash. Pub. Power Supply Sys., 109 Wn.2d 107, 143-44, 744 

P.2d 1032, 750 P.2d 254 (1987) (same). Under the plain language of the 

amended estate tax code, the Estate cannot exclude QTIP from its taxable 

estate and owes Washington tax on the value of QTIP passing at Ms. 

Green-Eldridge's death. 

2. The amended definition of "transfer" is constitutional. 

The Estate, relying on Coolidge v. Long, 282 U.S. 582, 51 S. Ct. 

306,75 L. Ed. 562 (1931), argues that the amended definition of "transfer" 

is unconstitutional because only the "present transfer" of property into a 

trust may be taxed. Resp. Br. at 12-17. Coolidge does not apply in this 

appeal, and the controlling law holds that Congress and the states have 

broad power to determine by statute when a transfer occurs. Taxing QTIP 

passing at the death of the second spouse falls within this broad power. 

It is well-established that Congress has "wide latitude in the 

selection of objects of taxation" and may include within the federal estate 

tax base property that was not formally conveyed upon the death of the 
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decedent. Fernandez v. Wiener, 326 U.S. 340, 352, 66 S. Ct. 178, 90 L. 

Ed. 116 (1945). Fonnal distinctions based on the law of real property are 

"irrelevant criteria in this field of [estate] taxation." Helvering v. Hallock, 

309 U.S. 106, 111,60 S. Ct. 444, 84 L. Ed. 604 (1940). A decedent's 

ownership of the property is not constitutionally required so long as the 

decedent had an economic interest in the property that passes at death. 

In Wiener, the United States Supreme Court expressly recognized 

the constitutional authority to impose an estate tax on the transfer of 

property that the decedent did not own or possess. That case involved a 

1942 amendment to the federal estate tax whereby the value of community 

property, including the surviving spouse's community interest, was 

included in the gross estate of the first spouse to die. Wiener, 326 U.S. at 

342. The heirs of a Louisiana resident decedent challenged the 1942 

amendment, arguing that inclusion of the surviving wife's community 

property interest in the gross estate of the deceased husband imposed an 

unconstitutional "direct tax" and also violated due process. Id. at 342-43. 

According to the heirs, the 1942 amendment that taxed the entire value of 

the community property on the death of either spouse was "a denial of due 

process because the death of neither operates to transfer, relinquish or 

enlarge any legal or economic interest in the property of the other spouse." 

Id. at 346. 

In rejecting the heirs' constitutional claims, the Court held that 

Congress has broad authority to define the taxable event upon which the 

estate tax is imposed and to detennine by statute what property interests 

6 



shall be included in the taxable estate of a decedent. ld. at 352-54. 

Relying on earlier precedent, the Court explained that an indirect estate tax 

may be imposed on the "shift in economic interest" in property that is 

brought about by death. ld. at 354 (citing Whitney v. State Tax Comm 'n, 

309 U.S. 530, 60 S. Ct. 635, 84 L. Ed. 909 (1940)). So long as there is a 

transfer of some interest in property occasioned by death, Congress may 

impose an un-apportioned estate tax on the full value of the property 

passing at death. Accordingly, Congress had the authority to include in 

the tax base of the first spouse to die the value ofthe surviving spouse's 

community property because the death of the first spouse, by ending the 

marital community, brings into being new powers and control over the 

surviving spouse's community property. ld. at 355-56. 

The Court also rejected the heirs' due process arguments, holding 

that the cessation of the deceased husband's powers over property "which 

he never' owned' , and the establishment in the wife of new powers of 

control over her share [of the community property], though it was always 

hers, furnish appropriate occasions for the imposition of an excise tax." 

!d. at 355. In addition, the fact that the surviving wife's community 

property interest was created and vested prior to the 1942 amendment did 

not offend due process. ld. In short, including the full value of the 

surviving spouse's share of community property in the gross estate of the 

first spouse to die infringed upon no constitutional provision. !d. at 362. 

This authority to tax as a "transfer" the passing of any economic 

interest in property extends to the states. As the Supreme Court explained 
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in Whitney, state estate taxes are "not confined" to the passing of property 

'" owned' by a decedent before death, nor even to that over which he had 

an unrestricted power of testamentary disposition." Whitney, 309 U.S. at 

538. Rather, "[i]t is enough that one person acquires economic interest in 

property through the death of another person .... " Id. The Court also 

explained that "[a] person may by his death bring into being greater 

interests in property than he himself has ever enjoyed," and the state may 

include the full value of the property in the measure of the tax. Whitney, 

309 U.S. at 539-40. 

Over the past seventy years the U.S. Supreme Court has 

consistently upheld the power of Congress and state legislatures to direct 

by statute what property will be included in the taxable estate of a 

decedent. See, e.g., West v. Oklahoma Tax Comm 'n, 334 U.S. 717, 68 S. 

Ct. 1223, 92 L. Ed. 1676 (1948); Commissioner v. Church's Estate, 335 

U.S. 632, 69 S. Ct. 322, 93 L. Ed. 288 (1949); United States v. Mfrs. Nat 'I 

Bank of Detroit, 363 U.S. 194, 198-200, 80 S. Ct. 1103,4 L. Ed. 2d 1158 

(1960). These cases all recognize that a "transfer" in the constitutional 

sense is a broad and flexible concept, and an estate tax will withstand 

constitutional scrutiny "if there was a transfer of economic benefit, use, 

enjoyment or control [of property] at death." 1 Jacob Mertens, The Law of 

Federal Gift and Estate Taxation, § 1.04 at 9-10 (1959) (footnote 

omitted).3 It is thus well settled that an estate tax is not constitutionally 

3 Relevant portions of the Mertens treatise are attached as Appendix A. 
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restricted to the passing of property from the decedent to the transferee. 

Instead, courts have narrowed the inquiry to two factors: whether the 

decedent had an interest in property at death, and whether the decedent's 

death was "the generating source of definite accessions to the survivor's 

property rights." !d. at 11. "No formal transfer of title from the decedent 

to the transferee is required; a mere shifting of the economic benefits of 

the property may be the real subject of the tax." !d. at 1 O. 

QT1P passing under Internal Revenue Code § 2044 is a "transfer" 

in the constitutional sense. A QT1P trust creates a life estate for the 

benefit of the surviving spouse and a future interest in the assets for the 

remainder beneficiaries. The right to receive trust income is a valuable 

property interest that passes to the reminder beneficiaries at death of the 

income beneficiary. Church's Estate, 335 U.S. at 644-45. In the context 

of QT1P, when the second spouse dies and the life estate is extinguished, 

the remainder beneficiaries receive a present interest in the QT1P, 

including all the income generated by the property. Consistent with the 

Supreme Court cases cited above, Congress and the states are permitted to 

treat the shift in the economic benefit of QT1P occurring at the death of the 

second spouse as a "transfer" subject to estate tax. The Legislature has 

expressly exercised that power by passing the 2013 Act. 

Washington law is consistent with the foregoing. For instance, in 

1937, the Washington Supreme Court affirmed the Legislature's power to 

impose an inheritance on a "shifting of economic benefit" in property that 

occurs at death. McGrath's Estate, 191 Wash. at 504. Moreover, it is a 
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fundamental principle of our system of government that the Legislature 

"has broad plenary powers in its capacity to levy taxes." Japan Line, Ltd. 

v. McCaffree, 88 Wn.2d 93,96,558 P.2d 211 (1977). The Legislature 

may exercise its power to levy an estate tax by incorporating definitions 

and concepts included in the federal estate tax code. And that authority is 

not limited by artificial distinctions between "real" and "deemed" 

transfers. Instead, the shift in economic benefit of the QTIP resulting from 

the death of the second spouse satisfies the requirement of a "transfer" in 

the constitutional sense. Wiener, 326 U.S. at 352; McGrath's Estate, 191 

Wash. at 504; see also Prestidge v. Dep 't of Revenue, 2012 WL 4069231 

at *6 (Or. Tax 2012) (Oregon inheritance tax on QTIP was constitutional). 

3. Coolidge v. Long does control over more recent U.S. 
Supreme Court authority and does not create a 
constitutional barrier to taxing QTIP that is placed into 
a trust. 

To support its "no transfer" argument, the Estate relies on 

Coolidge v. Long, 282 U.S. 582, 51 S. Ct. 206, 75 L. Ed. 562 (1931). 

Resp. Br. at 12. According to the Estate, Coolidge is "dispositive" and 

stands for the proposition that the "only transfer" that may be taxed under 

the federal constitution is the transfer of property into a trust by the settlor. 

Resp. Br. at 12, 13. The Department respectfully disagrees. Coolidge has 

been limited by subsequent U.S. Supreme Court decisions and, to the 

extent its analysis is still valid, it does not apply here. 

In Coolidge, a husband and wife created and funded an irrevocable 

trust in July 1907, about five weeks before Massachusetts enacted an 

10 



inheritance tax that applied to property interests passing to lineal 

descendants. 282 U.S. at 593. The trust provided that the husband and 

wife would receive the income from the trust for their lives and that, upon 

the death of the last surviving spouse, the trust property would be 

distributed to their five sons. Id. at 593-94. The U.S. Supreme Court 

ruled that the imposition of the Massachusetts inheritance tax at the death 

of the last surviving spouse violated the contracts and due process clauses 

ofthe federal constitution because the state tax did not exist in July 1907 

when the trust was funded and the rights of the remainder beneficiaries 

vested. Id. at 605-06. 

Coolidge was decided during the Lochner era when the U.S. 

Supreme Court used the Due Process Clause to undue federal and state 

economic regulation that the Court deemed unwise or unnecessary. 

Substantive due process cases from the Lochner era are no longer 

considered authoritative. Amunrud v. Ed. of Appeals, 158 Wn.2d 208, 

228, 143 P .3d 571 (2006). As explained in United States v. Carlton, 512 

U.S. 26, 114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994) Coolidge and similar 

due process cases from the Lochner era "were decided ... under an 

approach that has long since been discarded." Carlton, 512 U.S. at 34 

(internal quotation and citation omitted). As such, these Lochner era cases 

"essentially have been limited to situations involving the creation of a 

wholly new tax, and their authority is of limited value in assessing the 

constitutionality of subsequent amendments that bring about certain 

11 



changes in operation of the tax laws." Id. (internal quotation and citation 

omitted). 

The Washington estate tax was enacted in 1981. See Laws of 1981, 

2d Ex. Sess., ch. 7.4 The QTIP at issue in this case was transferred into the 

QTIP trust in 1985. CP 5. Thus, Coolidge does not apply in this appeal 

because the Washington estate tax was not a "wholly new tax" at the time 

the QTIP trust was funded. 

Moreover, as discussed above at pages 5 through 10, the Supreme 

Court's post-lochner-era cases have consistently recognized that the 

federal constitution does not prohibit Congress and the States from 

imposing an un-apportioned estate tax on the shift in economic interest in 

property occurring at the death. Consistent with the central holdings in 

these cases, Congress and the States are permitted to treat the shift in the 

economic benefit of QTIP occurring at the death of the second spouse as a 

"transfer" subject to estate tax. To the extent Coolidge has any remaining 

validity, it does not control over Whitney, Wiener, or the other more recent 

authority discussed above. Under these post-lochner-era cases, there is 

no merit to the Estate's claim that the federal constitution mandates that 

the "only transfer" that may be taxed is the transfer of property into a trust 

by the settlor. See Church 's Estate, 335 U.S. 632 (upholding federal 

4 Prior to 1981, Washington imposed an inheritance tax. Laws of 1901, ch. 55 . 
The primary difference between an estate tax and an inheritance tax is that an estate tax is 
imposed on the privilege of transferring property at death while an inheritance tax is imposed 
on the privilege of receiving property from a decedent. See 2 Jerome R. Hellerstein & 
Walter Hellerstein, State Taxation ~ 21.02[1] (3rd ed. 1998). 
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estate tax imposed on trust property passing to remainder beneficiaries 

roughly fifteen years after the trust was funded). 

B. The 2013 Act Is Constitutional. 

Statutes enacted by the Legislature are presumed constitutional, 

and a party seeking to invalidate a statute on constitutional grounds must 

establish that the provision is unconstitutional beyond a reasonable doubt. 

Washington State Grange v. Locke, 153 Wn.2d 475,486, 105 P.3d 9 

(2005). This presumption applies with equal force to prospective and 

retroactive laws. Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 15,96 

S. Ct. 2882, 49 L. Ed. 2d 752 (1976). Applying the 2013 Act to QTIP 

passing at Ms. Green-Eldridge's death is constitutional and should be 

upheld. 

1. The 2013 Act complies with the doctrine of separation 
of powers. 

The Estate contends that the Legislature acted beyond its authority 

when it amended the Washington estate tax code to close the tax loophole 

recognized by the Supreme Court in Bracken. Resp. Br. at 17-24. The 

Estate relies on an incorrect understanding of the separation of powers 

doctrine and misstates the purpose and effect of the 2013 Act. 

Separation of powers issues arise when "'the activity of one branch 

threatens the independence or integrity or invades the prerogatives of 

another.'" Halev. WellpinitSch. Dist. No. 49, 165 Wn.2d494, 507,198 

P.3d 1021 (2009) (quoting Carrick v. Locke, 125 Wn.2d 129, 135,882 

P.2d 173 (1994)). Applying the amended law to the transfer of QTIP 
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occurring at Ms. Green-Eldridge's death does not threaten the 

independence of the judicial branch. Instead, the Legislature "acted 

wholly within its sphere of authority to make policy, to pass laws, and to 

amend laws already in effect" when it passed the retroactive fix to the 

Washington estate tax. Hale, 165 Wn.2d at 509. The Legislature did not 

"reverse" or "annul" the decision in Bracken. It changed the definitions of 

"transfer" and "Washington taxable estate" to ensure that QTIP passing 

under Internal Revenue Code § 2044 will not escape Washington tax. 

Enacting laws and determining the tax policy of the state are clearly within 

the "appropriate sphere of activity" of the legislative branch, and the 2013 

Act was a valid exercise of legislative power. 

Furthermore, it is of no constitutional significance that the 

Legislature amended a statute that had been interpreted in Bracken. The 

separation of powers doctrine is not violated when the Legislature amends 

a previously construed statute. Lummi Indian Nation v. State, 170 Wn.2d 

247,262,241 P.3d 1220 (2010); Hale, 165 Wn.2d at 509-10. If the 

Legislature is careful not to overrule a final judgment or dictate how a 

court must decide issues of fact, it may retroactively amend a statute to 

affirmatively change the law. To conclude otherwise would likely violate 

separation of powers because the judicial branch would be invading the 

authority of the legislative branch to make policy, pass laws, and to amend 

laws already in effect. Lummi, 170 Wn.2d at 262. 
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The Estate argues that the Legislature may not "clarify" an existing 

law that has previously been construed by a court. Resp. Br. at 19-20.5 

The Estate then urges this Court to treat the 2013 Act as a clarification of 

the prior law, not a substantive amendment. Resp. Br. at 18. The Court 

should decline for two reasons. First, the actual language of the 2013 Act 

makes perfectly clear that the Legislature was affirmatively amending the 

law. Second, statutes enacted by the Legislature are presumed to be 

constitutional and, given a choice, a court will apply the law in a manner 

that renders it constitutional. City o/Seattle v. Montana, 129 Wn.2d 583, 

590,919 P.2d 1218 (1996). In the present case, there is no compelling 

reason to characterize the 2013 Act as a mere "clarification" of existing 

law when clearly it is not. 

In addition, the Department does not agree with the Estate's claim 

that characterizing the 2013 Act as a mere "clarification" of existing law is 

constitutionally significant. In Hale, the Supreme Court explained that an 

amendment to an existing law may apply retroactively "ifthe legislature 

5 The Estate relies on several Court of Appeals decisions that suggest that while 
the Legislature may "amend" a statute that has been previously construed by the courts, it 
cannot "clarify" such a statute. See, e.g., State v. Mann, 146 Wn. App. 349, 358, 189 
P.3d 843 (2008) (citing Marine Power & Equip. Co. v. Human Rights Comm 'n Hearing 
Tribunal, 39 Wn. App. 609, 615 n.2, 694 P.2d 697 (1985)). However, the Supreme Court 
in Hale strongly suggested that this analysis is incorrect. Hale, 165 Wn.2d at 508 ("The 
legislature has expressed its intent unequivocally" and the nature of the legislation, 
whether it was clarifying, restorative, curative, or remedial, is "unhelpful in analyzing the 
separation of powers issue"). In any event, the 2013 Act amended the Washington estate 
tax code to expressly provide that QTIP passing under section 2044 is subject to the 
Washington tax as to all estates of decedents dying on or after May 17,2005. Since this 
was not a clarification of existing law, the 2013 Act is consistent with separation of 
powers principles even under the Court of Appeals cases the Estate relies on. 
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so intended or ifit is curative." Hale, 165 Wn.2d at 508. When the 

Legislature unequivocally expresses its intent that the amended law apply 

retroactively, it makes no difference under the separation of powers 

doctrine how the legislation is classified. Id. 

The Estate's argument in this appeal highlights the wisdom of the 

Supreme Court analysis in Hale. The Estate is asking this Court to 

overturn a statute based on what the Estate perceives as a technical flaw in 

the Legislature's stated intent. However, retroactive legislation does not 

run afoul of the separation of powers doctrine so long as the Legislature 

"does not dictate how the court should decide a factual issue" and the 

retroactive law does not "affect a final judgment." Haberman, 109 Wn.2d 

at 143-44. Moreover, if Legislature makes clear its intention to apply the 

new law retroactively, separation of powers does not require that the 

Legislature use specific "magic words." Thus, the Court should reject the 

Estate's underlying legal premise that there is some constitutional 

significance in how the 2013 Act is characterized. What matters for 

purposes of the separation of powers doctrine is that the 2013 Act did not 

dictate how a court must decide any issue of fact, and did not affect any 

final judgment. The Estate's claim that separation of powers requires 

more is incorrect. 

2. The 2013 Act complies with substantive due process. 

The Estate also contends that the retroactive reach of the 2013 Act 

violates substantive due process under the rational basis standard courts 

apply when analyzing retroactive tax legislation. Resp. Br. at 24-39. The 
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Estate's due process arguments are contrary to the law and should be 

rejected. 

As explained in the Department's opening brief, the 2013 Act 

complies with substantive due process because the Act had a legitimate 

purpose furthered by rational means. App. Br. at 19-24. The Legislature 

amended the estate tax code at its first opportunity in order to fix the 

significant loophole recognized by Bracken.6 Furthermore, it was rational 

for the Legislature to amend the estate tax code retroactively to May 17, 

2005, because that was the effective date ofthe stand-alone estate tax. By 

amending the estate tax retroactively to May 17,2005, the Legislature 

ensured that the tax loophole would be closed for all estates. A shorter 

period of retroactivity would have been irrational because it would have 

permitted some estates, but not others, to benefit from the QTIP loophole. 

See Montana Rail Link, Inc. v. United States, 76 F.3d 991, 994 (9th Cir. 

1996) (seven-year retroactive period was rational and a shorter period 

"would have been arbitrary and irrational" under the circumstances). 

The Estate claims that the circumstances pertaining to the 

enactment of the 2013 Act are distinguishable from the circumstances that 

led the U.S. Supreme Court to uphold retroactive legislation in Carlton 

and from the circumstances that led our Supreme Court to uphold 

6 The Estate's claim that the Legislature should have amended the estate tax 
code years before Bracken was decided is nonsense. See Resp. Br. at 26. In Bracken, the 
Court reversed the decision of the trial court. 175 Wn.2d at 576. The trial court had 
granted summary judgment to the Department, implicitly holding that QTIP is not 
immune from the Washington tax. There was no need for the Legislature to close an 
unintended QTIP loophole until that loophole was recognized and successfully exploited 
for the fIrst time in Bracken. 
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retroactive legislation in WR. Grace & Co. v. Dep't of Revenue, 137 

Wn.2d 580, 973 P.2d 1011 (1999). Resp. Br. at 30-37. But any 

distinguishing features of these cases are immaterial.7 Under the facts 

presented here, the Legislature acted rationally when it amended the estate 

tax code to close the QTIP loophole recognized in Bracken. Permitting 

QTIP to escape the Washington tax would have resulted in a significant 

drain on education funding, estimated at over $160 during the 2013-2015 

bieniurn. See Fiscal Note. Preventing unanticipated revenue losses is a 

legitimate legislative purpose. Carlton, 512 U.S. at 32; Montana Rail 

Link, 76 F.3d at 994. And the manner in which the Legislature chose to 

address the fiscal and tax policy concerns raised in Bracken was not 

arbitrary or irrational. 

The rational basis standard applied in Carlton and followed in 

WR. Grace is a deferential standard, and once it is met "judgments about 

the wisdom of [the subject] legislation remain within the exclusive 

province ofthe legislative and executive branches." Carlton, 512 U.S. at 

31. The 2013 Act meets this rational basis standard and should be upheld. 

7 The Estate attempts to distinguish Carlton by pointing out that the retroactive 
tax legislation at issue in that case closed an unanticipated loophole to a tax deduction 
that Congress had expressly enacted, while the retroactive tax legislation at issue here 
closed a loophole permitting QTIP to escape the Washington tax even though the 
Legislature had passed no exemption or deduction. Resp. Br. at 30-31. The Estate 
attempts to distinguish W.R. Grace by arguing that the statute at issue there involved a 
"remedy" adopted by the Legislature to fix a business & occupation tax credit the u.s. 
Supreme Court had held was unconstitutional under the dormant Commerce Clause. 
Resp. Br. at 34-36. These differences are of no constitutional import. The standard 
applied in Carlton and W.R. Grace is the same-whether the retroactive law serves a 
legitimate legislative purpose further by rational means. The 2013 Act meets that 
standard. 
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3. The 2013 Act complies with the Contracts Clause. 

The Estate's claim that Washington's estate tax violates the 

Contract Clause is also unfounded. Resp. Br. at 39-45. Article I, section 

10 of the United States Constitution U.S. Const. art. I, § 10 provides in 

part that "No state shall ... pass any ... law impairing the obligation of 

contracts." The Washington Constitution contains a coextensive 

prohibition. Const. art. I, § 23. 

The Contracts Clause "is applicable only if the legislative act 

complained of impairs a contractual relationship." Haberman, 109 Wn.2d 

at 145. Moreover, the Contracts Clause "does not prohibit the states from 

repealing or amending statutes generally, or from enacting legislation with 

retroactive effects." Id. As to "private contracts," the Contracts Clause 

requires only that the legislation under attack was "reasonably necessary" 

to achieve a legitimate public purpose. Carlstrom v. State, 103 Wn.2d 

391,394,694 P.2d 1 (1985). Accordingly, the 2013 Act passes scrutiny 

under the Contracts Clause unless the Estate can prove that a private 

contractual relationship existed and that any impairment to that contract 

served no rational public purpose. Ketcham v. King Cnty. Med. Servo 

Corp., 81 Wn.2d 565, 570, 502 P.2d 1197 (1972). 

Applying this test here, there is no constitutional violation. The 

Contracts Clause applies only to a contract "in the usual sense," i.e., "an 

agreement of two or more minds, upon sufficient consideration, to do or 

not to do certain acts." Caritas Servs., Inc. V. Dep 't of Soc. & Health 

Servs., 123 Wn.2d 391, 403,869 P.2d 28 (1994) (internal quotations and 
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citation omitted). Here, the QTIP trust created at the death of Joshua 

Green was not an "agreement of two or more minds, upon sufficient 

consideration." Instead, it was created to accomplish a testamentary gift. 

More importantly, the trust beneficiaries were not parties to a "contract" 

because they made no promise supported by consideration. The Estate 

fails the first element. 

Even if a contract existed, there would be no impairment. Taxing a 

transaction that previously might have escaped taxation is insufficient to 

establish impairment of a private contract. Cj, Exxon Corp. v. Eagerton, 

462 U.S. 176, 192-93, 103 S. Ct. 2296, 76 L. Ed. 2d 497 (1983) (state law 

prohibiting oil and gas producers from passing a tax increase on to their 

purchasers did not substantially impair contract rights). 

Finally, even if the 2013 Act did impair a contract right, the 

Estate's claim would still fail because that Act served a rational public 

purpose-to close an unintended tax loophole that would have resulted in 

a significant drain on education funding. See Laws of2013, 2d Spec. 

Sess., ch. 2, § 1. Providing dependable tax sources to fund education is 

one of the most important functions of government. See Const. art. IX, § 

1. Because the 2013 Act served a rational public purpose, it does not 

violate the Contracts Clause. Ketcham, 81 Wn.2d at 570. 

4. The 2013 Act does not violate Article VII, § 1 of the 
Washington Constitution. 

The Estate also claims that the 2013 Act violates Article VII, 

section 1 of the Washington Constitution, which provides in relevant part 

20 



that "[a]ll taxes shall be uniform upon the same class of property within 

the territorial limits of the authority levying the tax and shall be levied and 

collected for public purposes only." See Resp. Br. at 45-47. It is well­

established that this provision applies only to property taxes. Cosro, Inc. 

v. Liquor Control Bd., 107 Wn.2d 754, 761, 733 P.2d 539 (1987). Estate 

taxes are not property taxes. Instead, an estate tax is a form of excise tax 

imposed on the transfer of property. United States v. Wells Fargo Bank, 

485 U.S. 351, 355, 108S. Ct. 1179,99 L. Ed. 2d 368 (1988); In re Lloyd's 

Estate, 53 Wn.2d 196, 199-200,332 P.2d 44 (1958); Quarty v. United 

States, 170 F.3d 961, 970-71 (9th Cir. 1999). 

The Supreme Court has described a property tax as involving "an 

absolute and unavoidable demand against property or the ownership of 

property." Samis Land Co. v. City of Soap Lake, 143 Wn.2d 798,814,23 

P.3d 477 (2001) (quoting Covell v. City of Seattle , 127 Wn.2d 874, 890, 

905 P.2d 324 (1995)). The estate tax as applied to QTIP passing under 

Internal Revenue Code § 2044 has none of the characteristics of a property 

tax. Instead, the tax is imposed on the transfer of property occurring at the 

death of the second spouse when that spouse's life estate is extinguished 

and the property passes to the remainder beneficiaries. 

Because the Washington estate tax is not a property tax, there is no 

merit to the Estate's assertion that the tax as amended by the 2013 Act is 

unconstitutional under article VII, section 1 of the state Constitution. 
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c. The Court Should Reject The Estate's Request For Attorney 
Fees And Sanctions Against The Department. 

The Estate asks this Court to reject the Department's appeal as a 

sanction under CR 11 and RAP 18.9(a) because, according to the Estate, 

the "State of Washington has egregiously ignored its laws and regulations 

.... " Resp. Br. at 48-50. The Estate also requests an award of attorney 

fees. Id. at 50. The Court should decline both requests. 

No basis exists for awarding sanctions. The Department's appeal 

was not frivolous or filed for an improper purpose, and all of its arguments 

are supported by the law and by the facts. At the time the Department 

filed its appeal it had (and has) a good faith belief that Bracken was 

incorrectly decided and should be overruled. See App. Br. at 28-41. It is 

beyond dispute that a party is permitted under RAP 2.2(a) to appeal in 

order to seek modification or reversal of existing law. In addition, the fact 

that the Bracken decision is of recent vintage is not material, as the 

Supreme Court has previously reversed very recent decisions. See, e.g., 

State v. Berlin, 133 Wn.2d 541, 547, 947 P.2d 700 (1997) (overruling 

State v. Lucky, 128 Wn.2d 727, 912 P.2d 483 (1996)). 

Moreover, the Department did not "ignore" the law. While it is 

true that the Department did not finalize any estate tax refund claims 

during the 2013 legislative session, it put off processing these returns in 

light of proposed legislation to change the estate tax code.8 There is 

8 A proposed amendment to the estate tax code was introduced early in the 2013 
legislative session. See H.B. 1920, 63rd Leg. (Wash. 2013) (introduced February 18, 
2013). Several other bills were introduced during the 2013 legislative session that would 
have impacted the Estate's refund claim. See H.B. 2064, 63rd Leg., I st Spec. Sess. 
(Wash. 2013); S.B. 5939, 63rd Leg., 1st Spec. Sess. (Wash. 2013); H.B. 2075, 63rd Leg., 
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nothing improper about the Executive branch of state government 

permitting the co-equal Legislative branch a reasonable opportunity to 

consider the fiscal and tax policy impact of the Bracken decision and to 

take corrective action should it choose to do so. In light of the 

Legislature's paramount duty to adequately fund education, it was entirely 

appropriate for the other branches of government to give some deference to 

the Legislature and to permit the Legislature a reasonable opportunity to 

consider whether to change the Washington estate tax code to prevent QTIP 

from escaping tax. Cf, McCleary v. State, 173 Wn.2d 477,517,269 P.3d 

227 (2012) (The Legislature has "general authority to select the means of 

discharging" its duty to address "the difficult policy questions inherent in 

forming the details of an education system"). 

The Department's decision to wait five months for the Legislature 

to take action was not unlawful. Rather, it was a prudent exercise of 

agency discretion. Had the Legislature taken no action, all timely refund 

claims would have been paid, with interest, in due course. Conversely, if 

the Legislature chose-as it did-to change the estate tax code to prevent 

QTIP from escaping tax, no Bracken refunds would be paid pending final 

resolution of this appeal and others challenging the constitutionality of the 

legislation. Paying refunds to some estates during the 2013 legislative 

session would have severely complicated the Legislature' S efforts to craft 

2d Spec. Sess. (Wash. 2013). In deference to the Legislature, the Department did not 
begin processing estate tax refund claims seeking a return of estate tax paid on QTlP until 
June 2013 . 
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a workable solution to the issues raised in Bracken, and likely could have 

led to protracted and costly litigation with those estates that received 

refunds to which they were not entitled under the amended law. Under 

these circumstances, waiting for the Legislature to act was rational. 

The Estate also requests an award of attorneys' fees, citing RAP 

18.1, RAP 18.9(a), and CR 11. Resp. Br. at 50. The Court should decline 

this request. Prevailing parties may recover attorneys' fees on appeal 

under RAP 18.1 (a) "[i]f applicable law grants to a party the right to 

recover" such fees. In this case, no "applicable law" supports the Estate's 

claim for attorneys' fees. Thus, RAP 18.1(a) does not apply. 

In addition, Civil Rule 11 does not apply in the appellate court. 

See CR 1. The appellate equivalent of CR 11 is RAP 18.9(a), which 

permits an award of attorneys' fees if, considering the entire record, "the 

court is convinced that the appeal presents no debatable issues upon which 

reasonable minds might differ" and "is so devoid of merit that there is no 

possibility of reversal." Advocates for Responsible Dev. v. W Wash. 

Growth Mgmt. Hearings Bd., 170 Wn.2d 577,580,245 P.3d 764 (2010). 

All doubts as to whether an appeal is frivolous are resolved in favor of the 

appellant. Id. 

In this case, the Department's appeal is not devoid of merit, and 

the arguments presented are rational and supported by the law and by the 

undisputed facts. Consequently, the Estate is not entitled to an award of 

attorneys' fees under RAP 18.9(a). 
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III. CONCLUSION 

This Court should reverse the order granting the Estate's motion 

for summary judgment and remand the case with instructions to enter 

judgment in favor of the Department. 

RESPECTFULLY SUBMITTED this 21st day of January, 2014. 
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Attorney General 
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POWEll OJr O.OlfG:BJ!lSS TO DaOSE Til: 

IL Limit&tions on the Exercise by Oongress of 
the Ta.ring Power 

.A... ESTATE AND GIFT TAXES .A.S 
INDIREOT TAXES 

[§ 1.02 

§ 1.02. EsT.6..'l:E.ll'1> GIFT TADls hE ~SlID Olf TEB PRIVILEGE 

OF TltA..NSF:$B. The modern estate and gift tax laws have been 
nphe~d as an excise tax on the privilege of transfer of property,' 

life, liberty, or property, without dll!> process of !a;Wi nor sh~il printe prop­
erty be taken for public use, without jm:t oompensation." 

. • It is -well settled that the·fedehl estate tax is an exGise tu requiring no 
apportionment, as . is required ",here the statute imposes a. direct 'tax on . 
p~perty. See Chase NaVi BaIIk of City. of N.Y., Errs Y. U.B., 278 U.S; 327, 
4.9 S.Cl126, 79 L.l!?d. 405 (1929), 7A.FTR8844j Greiner, Ene. 'Y. Lewellyn, 258· 
U.s. 384, !12 SoOt. B24, 66 L.Ed. 676 (1922), 3.A:FTR.3136; New York Trust 00., 
Ex'ra T. Eisnex, 266 U.s. 346, 41 S.Ot. 606, 65 L.Rd. 963 (1921), aAPTRSllO. 
See also bCerle.ns, LOFIT, § 4..08. 

The Supreme Court first susWned the Mnstitutionality of a federal estate 
tax in 1874 when the suocession tax of 1864 -was upheld Rgainst-- an attack on 
the gToUlld that it was invalid as an unapportioned dlreet ta:L Seholey v. Re1l', 
90 U.S. (?S Wall)' 331, 23. L.EtL 99 (1874), 2AFTR2S45. The IBM tp: had 
alrea.dy been repealed at the tUne of thia decision and the iliSue remained. 
moot thereafter until 189£ In that year Congress. pused an income tax act 
"lrich oontained a provision including as income property aeqnired by gift 
or inberitanco. The Supreme Court declared this act unoonstitutional as ~ 
applied to income from real estate. Polloel:",. Farmers Lean & Trw:t Co., 167 
U.S. 429, 15 S.Ot. 678, 39 L.Ea 759' (1895), 3AFTB.2557, on rehearing 158 
U.s. 601,16 S.Ot. 912, 39 L.Ed.ll08 (1895), 3.A.FTR2602(it.). 

Ro-wevar, when, in 1898, another cuooession tax .... a.s passed, it. oonstitu­
tionality was up];leld in the l~&ding (Ul.Se of Knowlton, Ern; v. Moor!>, 178 U.s. 
41, aD S.Ot. 747,44 hEd. 969' (1900), 3.A:FTB2E!84. In a lengthy and. exhaus­
tive opimon, the Couit fOlllld th .. t the arguments under which the 1894. Aot 
h .. d been declared uneonstitntional a.pplied only to the mcome tax features of 
the act, that the sneeession tax ... as ilot a direct tax, that it- lVas uniform 
and that it did adhere to due process. . 

The :reasoning of the Court in the Kno ... lton ease was so deftn.itive that wben 
the modem est-ate tax ". ... passed in 1916, its constitutionality ';'as upheld 
praetiCally ,rithout dlseussion. N 8'1' Yark -Trust Co., Ern v. Eisner, supra. 
The fact that the 1916 Act ... as 8Jl estate tar ,vbereas the prior aots had imposed 
suceession ta.xes made no dilEerenee. 

The answer to the question of the v.alidi ty of the gift tax was slmplified 
by tbe fact that the Supreme Court aid not have to faee the istue until tb.6 
estate lox eases, referred to above, ' had been decided. :Yi'hen the ns.se did 
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. § 1.02] MUT.ENI,' L!.w 01' FBDERA.L GLi1T .A.ND ESTA.TE TJ.XATION 

thus avoiding the prohibition against direct ta.r.es on property 
without apportionment.' The distinction betw.een a direet tax on . 
property and an excise on the transfer of property is ne-ither 
illusory p.or inconsequential. It is so :fnn.dam~nta.l. that it has 
been made the baSis 'for sustaining a tax of the latter character 
even though. the subject of the tr8llBfer itself was tax-exempt. 
~hus- the Federal Government may impose an estate tax: on a 
gro~s esi:ate ;y:bich. consists wholly of ta:r:-exempt state or munici­
pal bonds.1' . Such tt8JlSfer conoept supports a. tax, without ap­
portionment, on the s~ifting from one tq 8Jlother of anypower or . 
leg81 privilege inc~dental to the ownership or .enjoyment of =prop­
erty. The Supreme Court in holding thai the gift tax.did not 
constitute a dixect tax has rejected the proposition. that taxes on 
tbe exercise of an rights and powers incident to ownership 
amounted to a dir~ct ta:x on the property itself; henc~, a tax: on 
the exercise of individual rights and powers is clearly distin­
guishable from a ta:x which falls upon. the owner merely because 
be. is owner,· regardless of the use or disposition made of his prop-

come up, .the Cour~ upheld the gift tax against the mull objections aft~r 
finding that ther .. "Was no ."intBlligible distinction", for con.stitutiona~ P1ll'poses, 
bet,veen the estate a.nd gift taxes. Bromley T. YeCanglin; 280 U.S. 1240, 50 
s.et. 46, 74 L.Ed. 226 (1929.), 8AFTIU0Z61 (got}. 
~ Gr...me.r v. Lewellyn. 258 U.s. SM, !12 S.Ct. 324, 66 L.Ed. 676 .(1922), 

SAFTRS186; U.S .. Trnst Co. of N.Y., Ei=. '1'. He1vering, 3(17 U.S. 57, 59 S.Ct. 
692, 83 L.Ed. 1104 (1939), 2UFTR327. See U4.17. 

In Landma:a "v. Comin., 123 F(2d) 787 (lOth Chl941.), 2BAFTR417, d'g 
42 Btl 958, cert.den .. 315 U.S. 810, 62 ·8.01;. 199, 86 hEd. 1209 (1942), the 
estate of a member af 0Jl Indian tribe granted certail! tu eremptions "Was b eld 
subject t.o astate tar, .ince (.he 11l.I:ter fell "upon the transfer or Ghifting of the 
~eon.omie ben.eftts Illld not upon the property of whieh the estate [was} COrr;t­

posed.n Consequent1:y, there wu not availa.ble in this insta-llce "an:y constitu· 
ti011al immunity growing out of [agreements] between the Dnitad States aud 
Creek Indian". 

The statement in the terl is in part from the opinion in 42 BTA 958, supra, 
in ",bieb. it is also said; 

"Likewise it .. sa held in Uuited Sta.tes Trust Co. v. Relveriug, 807 U.S: 57, 
that the pl'oeeeds of a W a.r ~ Insurance poliey payable to a ae~8.sed " .. t­
eran's wido\1' ,vaS subject to Feaer~ estate tax. Ii:> that eate the 'ex:eeutor 
of the estate Gonteniled tha.t the proeeods of stlch polley sbould . not be in­
oluded in the estate beclluse of the provisions of the World Wax Veter/Uls Act, 

. 43 Stat. 607, which proTidsd tha.t 'inslU1lllce • • • .sb.aU be uempt from s.ll 
ta.:r.a.tio:o.' " 
~u~ ~mpare LIlf.\dm.,w ,.. U.S., 71 F..Supp. 640 (Ct.CJ.194i), 35.A.FTRlS31, 
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[§ 1".02 

erty.ll The Supreme Court has saidlJ that the power to impose 
estate taxa?: . 

tlerlends to the creation, exercise, a~quisition, or relinquish­
ment of · any power or legal·privilege·which is incident to 
the ownership of property, and when .any of these is occa.­
si~ned. by death, it may as readily be the subject of the 
federal tax as the transfer of the property a.t death",I' 

. . 
and t"hat: 

"The power to tax the whole necessarily embraces the power 
to tax any of its .incidents or the use or enjoyment of them. 
If the property·it:self may constituti.'onally be taxed, obvious­
ly it is 60mpetent to ta.x the use of it . ~ . or the gift of 

ee:rt.<1ell. 332 U.S. 815,'68 S.Ct. 153, 9iL.Ed. 392 (:j.94!l),&D.d Landmml Y. U.S., 
(Ct.CLlB45), S4JJ'TlU662, rnper8edi.ng 58 P.8upp.836 (Ct.Q.19.45), S8.A.FTR 
8ll '. 

11 In Bromley v. McCanghn, 280 U.S. 124; 50 S.ot.. 46, 74 L.Ed. 226 (1929), 
8AJl'TRl0251 (g.t.), the Supreme Court s~a.ted: "Even if we asslllD.e that " tax· 
le"fied upon an the uses to· ... hieb property m..y be put, or upon the o.xereise of " 
sincle power indispensable to tbe enjoymant of all others over it, ... ould be in 
efl'sct a. tax upon properly, • • • and hence A direct tax requiring apporlion-
ment, thd :is not the ease before us. n • 

. The slJIle QOntention lVa.s maae 10 181m! latex in .Du.pont v. Deputy, 26 P. 
Supp. 773 (D.DeU939), 2M.FTR788 (g.t.), the ta:.rp.ayer emphasiziUg wha.t 
he felt to be the netJik. incidence.: 01. taxes in conneetion with the ownership 
of stock: income taxes imposed on dhid.ends and on capital gains follomng its 
sale, estate tUeB OIl its devolution at death, · and gift tues on it. transfer 
wiihont oonsiaaration during life. The com summarily rejented Ihla argu­
mcnt, oiling Bromley y. McCa.nghn, sUpra., BJld added that the "oontTolling 
authority of that "ase" WM not a1I'eeted by a pro-risioD in the 1932 A.t render­
ing the gift tax L lien lIPon the property given and tJ:>e donee personally liable 
tor payment to the extent of Hs ,.alue. 

10 Fer~dez .... Wlener, 326 U.B. 340, 66 S.Ot. 178, 90 L.Ed. 116 (1945), 
34A.:FTR271l, :reh.den. 327 U.s. 814, 66 s.m. 625, 90 L.Ed. 1038 (1946). 

1O.A. broader view was expressed in Chlclcering, .A.dm. v. Carom., UB F(2d) 
254. (1st Gir.1941). 26Ali'TRG63, eert.aen. 314 U.B. 636, 62 S.Ct. 70, 86 L.Ed. 
6ll (1941), to !;he effect that: 

". • • the estate tax is not· L direct tax upon the property j Dar is it in a 
strict sense a tax upon a 'transfer' of the property by the death of the do­
osilent. It is an exeise tax upon the happening of an event, nameJy, death, 
"'hen th.e death brings· about' CeTWn deswed ch=tes in legal rela tionships 
dectlng property. The value of the property sO a.:fIected i8 mcrcly aaed Ill! " 

fLGtor in the III easurement of tbe exnise tax." 
But this "lew has never been adopted by the Supreme Court. 
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it .' • • . It may t;a.x: the exel'nise, non-exe;rcise; or relin­
quishment of a power of disposition of P!operty, where 
other important indicia of ownership are lacking." 

In line therewith taxation of the proceeds of life insurance pay­
able to third persons was npheld where decedent retained the 
power to change the beneficiary and to surrender or pledge the 
policy, smce these incidents of ownership 'were, in. effect, trans­
ferred on death. U . 

§ L03. DlW&LQl'lI4:Bll'r OF' ~ MODRRN CoIWEPT OF .A. Tli..arSFEll. 

The ~urts in. applyi~g the indirect tax .theory to particular 
provisions of the estate tax law have evidenced consi.derable 
ingenuity in expanding the term "transfer" to meet the neces­
si.ties of each new ehallenge.15 The .earlier cases rested on the 
fact that there was a "passi.ng" of property from decedent at 
deat:h.1I Such passing ~neept did not require, however, that 
the term "transfer" be limited to those si.tuatians where there 
was a transfer in the technical, loc.a.11aw·sense of the term, since 
Con.gress can completely disregard the refinements of state prop­
erly law and rely 'on more realistia classifiea.tions.17 Thus . local 
.characteristics of dower,t' joint tenancies and tenancies by the 
entirety," co=unity property," and lile insurance proceeds21 

H Chnse Ne.t'l Bank of City of N.Y., Errs v. U.S., 278 U.S. 327, 4!1 s.et. 126, 
73 L.Rd.. 405 (1929), 7AFTR8844. 

" Since taxes are based. aD. the "fundamental and. imperious necessity of· all 
goverDmen~', it is obvious thnt the Supreme Court will reach for theories, 
ae6nitions, and apologia to avoid a suec.e.sfol ooostitntionnl attaelI.. This 
task has been ably performed. 

18 See §§ 19.26, 23.17 discussinc the "passing" reqnirement. 

17 Fernandez v. WlJ!ner, supra, n.la. See especially the coneurring opinion of 
Mr. Justice Douglas. 

18 See Mayer, Trnstees T. Reinecke, 130 F(2.d) 350 (7th 0ir~942), 29.!.FTR 
1156, eerl.den. 317 U.S. 68~, 63 S.Ct. 257, 87 L.Ed. 548 (1942) j .Allen v. 
Henggeler; Adm.., 32 F(2d) 69 (8th CirJ.929), 7.A.FTR86S0, eert.den. 280 U.S. 
594, 60 S.Ct. 40, 74 t.Ed. 64-2 (1929); Nyberg, Adm. v. U,S., 66 Ct.OL 163 
(192.8), 6.A.FTR.784fi, cert.den. 278 U.S. 646, 49 S.Ct;. 82, 73 L.Ed: fifi9 (1928). 

l' See U.S. v. iTaeohs, Exee., Bel6 U.S. 363,59 S.C;. 551, 8S L.Eld. 763 (1939), 
22AF1'R282, motion to set aside judgment denied 306 U.S. 620; fig s.m. 64.0, 
83 L.Ed. 1026 (1939); Dimoek; Ene. v: Cor,rin, 306 U.S. 363, 59 S.Ct. 551, 

.83 L.Ed. 763 (1939), 22.A.FTR.2B2 (eompanion cases) i Gwinn v. Camm., 287 ' 
U.S. 224, 53 S.ot. 157, 77 L.Ed. 270 (1932), lUFI'B.I092j P.hillips Y. Dime 
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have been disregarded.' The constitutionality of a. federal taring 
act is not dependent npon conformity with state law. If Imob 
were the case, then an admittEldlyconstitutional fedl!ral act 
could be rendered uncOnstitutional by a subsequeut state enaot­
ment.at None of the suecessful constitutional attacks on the 
federal' estate and gift tax provisions cases affected the esta,h-
.lishedfi~edom of Oongress to ignore the locallJi.w ef property 
in the absence of arbitr~rin.ess or c.aprilliollsness.u On the oon-

Trust k Safe Deposit 00., Exec., 284: U.S. 160, 52 B.Ot. ~, 76 L.EiL 220 (1931), 
lOA.J!'TR'459; Tyler, Jr., Adm'rs v. U.s., 281 U.s. 497, 60 S.Ot. 866, 74 L.EiL 
991 (1980), BAFTRJ.0912. '. . 

10 See Fernandu v. Wiener, 326 U.S. 840, 66 S.Ot. 178, 90 L.EiL 116 (1945), 
3!bA.FTB.276, reh.den. 327 U.S. 814, 66S.Ct. 526, 90 L.Ed. 103B (1948); D.S. 
v. Roznpel, Jr., Adm., 326 U.S. 867, 66 S.Ot, 191. 90 L.Ed: 187 (194£), 3ilFTR 
289, reh.den. 327 U.s. 814, 6SS.Ct. 626, 90 L.Ea. 1038 (19~); Beavers v. 
eomm..; 165 F(2a) 208 (6th Cir.19!1,1), 86AFTR51!, cut.den. 3S4: U.s. B11. 68 
·S.Ot. 101'7, 92 L.Ea.174S (19{8) (g.t.) j Charles L Franeia, 8 TO 822 (g.t.). 

~ See Chase Nat'l BIlIllr of City of H.Y" Ex'rsv:·U.B., 278 U.S. 327,4:9 S.Ct. 
126,78 L.Ea. 4.05 (1929), 7ilTR88~i Lewellyn v. Friok, Errs, 268 U.S. 288, 

. 46 S.Ot. 487, 69 L.Ea. 934. (1925), 6AFTR.5!I83, had earlie;r held oontra., a.t least 
by .in.fere~Ge; but see Kohl, 'Errs v. U.s? 226 F(U) 381 (7th C1:r.1955), 47 
.A.FTR2022, whiah involved the ''payment of premiums" test which was then 
applied in dete.r:min.ing what wnrnnee should be included in the g:ross estate, 
and in which the ta:r in eiEeet vas held uDoonstihttiona.l :as iInposing &Xl unap· 
por~i0!led clireet tax.. 

., Contincutil TIl. Bank & Trust Co., Exee. v. U.S.,.55 F(2a) 606 (7th air. 
1933), 12Al1:TRS16, cart-den. 290 U .S. 663, 54 s.m. 71, 78 L.Ed. 573 (1933), 
rejectme- the eoDtentiou that a pro:rision, requiring the inclUsion of property 
In . the gross esta.te OIDY if SllbjCGt to payment of administration e~emes, 
violated · tbe uniformity requiremeut beOBuBe state laws, vaxy as to whether 
real esta.te was suhje<>t iopa.yment of administration expense's. See discussion 
in § 1.06 of the due process requirement. 

2' See (1) Nicbols v. Coolidge, Errs, 274 U.S. 531, 47 8.0t. 710, 71 L.Ed. 
1184 (1927), 6AF'rR6758, holding Seo.402(0) of tbe 1919 A.ot unooDstirntioll8l 
IUS confiscatory and in violation of the Fifth A.meDament Uuofar 8,$ it applied 
the possession and enj.oymcn~ sCGtion to transfers made prior to the act, where 
the transfers were not iD fact tesrulentary or designed for tax evasionj (2) 
Ulltermyer T. Anderson, 276 U.S. 440, 4B 8.Ot. 353, 72 LEd. 645 (1928), 6.AFT]!. 
7789, rev'g 18 F(Zd) 1023 (Zd Ci:r.1927), which had aff'd all unreported distriot 
oeurt opinion (g.t.), holding retroactive a.pplieatioD of the gift tili pro'risioDs 
of the 1924 Act inulid under the Fifth Amendment; ~nd (3) Reiner v. Don •. 
nan, Ex'ra, 285 U.s. 312, 52 S.Ot. 358, 76 L.Ed. 712 (1932), 10AFTR1609, hold­
ing Ullconstitutional, under the due pl'ocess pro .. lsion.s of the Fifth Ametldment, 
I;h~t part of See.302(a) 0:1 the 1926 Act whicb ca.lled for ,: conclusive pre· 
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trary, it has been held that .the Tenth .Amendment constituted 
no limitation on co:o.gressional power to tax even thougb there 
might be some incidental regulatory effect of such tax.a:tion on 
local community property systems.u · The Fifth Amendment, 
which invalidates. a tax which is so arbitrary and capricious as 
to aonstitute oonfiscation of property and hence a deprivation of 
property without due process of lAw, has similarly failed to 
restrain congressional power to disregard local charact.erlza­
tiona in designll-ting the obj·ecls to be ta.:xed under the fed.eral 
estate and gift tax law where the provision prevents avoidance.:;;· . ~ 

In accord -with th.e new a,bove expressed. that congressional 
power is not limited to an imposition upon the "passing" of 
.property, it is· equally well settled with respect to the i;m.position 
of estate taxes that ilie power to tar is not limited to "su.bsl;itutes 
fpr testamentary disposition", although the phrase may be·rele­
vant in interpreting the purpose and scope of a statutory pro­
vision. Applying this principle to property jointly held and 
tenancies by the entirety the Supreme Court has c1eaxly indi- . 
eated that the. basis ·for the estate ta:r. thereon· was riot that the 
creation of the tenancy was a substitute for 3. test,amentary trans­
fer, nor a taxable event which antedated. the death of one of th.e . 
joint. owners, but rather the practical effect of death in bringing 
about a shift in economic interests permitting the· legislature to 
fasten on that sh.ift as the occasion for a tax..·6 

§ 1.04. - Tru..NSFER .A.s PR"BSENTLY DEFINED. The modern C011-

cept of a transfer, in the consiitutiomi.1 sense, is premi'3ed on 
the recognition that taxation is "eminently practical".A"I In the 

51ln'ption that gifts made within 2 years of d~eut's deal.ll were maile in 
contemplation of duth. 

It Fernandet T. "Wiener, suprn., n..20. 

:5 See discussion of due process in § L06. 

18 Fernandez v. Wiener. supra. n.20. 

l'In Tyler, Jl!., Adm'rs T. U.S .• 281 U.S. 49T. 60 S.Gt. 356. 74 L.Ed. 991 
(1930), 8.A.FTRl0912, the Court made the following statement: 

"Tua.tioJl, 8.B it many times has been said, is eminently practical, aud a 
practical mind, considering rerolts, would ho,'e some diffienlty in aeeepting the 
concluslon that the dea.th of OM of the tensnts in each of these eases did not 
have the efteot of passing to tile survivor suhstantiAl rights, in respeot of the 
property, theretofore Dever enjoyed by sueh. survivor." . 
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process of ruling out the "shadowy and intrica.te· diBtincnons of 
·oommon law propertY concepts"" and artillcia.l rules which de­
limit the title, rights, and powers of tenants by the entirety (or 
joint tenancies) at oommon law,ae the courts have striven to de­
yelop a concept of the term· "transfer" whlch was both broad 
and flexible. The courts have saidlO that the estate tax provision 
was constitutional if there was a transfer of economic benefit, 

. as See U.S. v. Jacobs, Eme., SIiPra, nJ.9. Thls desru:lption as applied to the 
extent of congressional power to impose the tax is quite d.i1ferent from reeo=e 
to such 6Ommoxi ta1Y p~pts to determine ~e chll:tll."teristiC~ of snch temneies. 

In this ease it is also said: "By virtue of this feodal· .tt"tion of oomplste 
ownership in each of two persons, the snrvi:v.ing tenant by the entiret} is eon­
eeivecl to be the recipient of all tbe property npOn the death of the ootenant, 
and therefore--it is said-all the propsrty ea.1I. b. taxed." .A.s to this suggestion 
the Court says: ''The constitutionality of an exercise of the taxing pow·er of 
Congress is not to be dete.nni:oed by Sllcll shadoTy andintriea.te distinotiollS 
of OOmlnon law property concepts and ancient Itetions!' 

The proTisions with resp.ect to dow"" are essentially aimed a.t thoBe state 
decisions and local Jaws providing that dower interests are not includible iD. 
decedent's estate sinee they passed by operation of la"" and Dot by -virtue of 
dea.th. Tho dow.er provision was, therefore, inserted into the Code and the 
prior statutes to BSS1l1'e that ·the gross estate of a deoedent would not be . 
di:tai.nisbed by the value of dower or curtesy interests or sfa.tutory interests in 
lieu of dowsr or cnr!esy. See Estate of Harry E. Byram, 9 TO 1. . 

Z$ T:Yler, Jr., Adm'n ..... U.S~ snpra. See also Fo,t.or, Exee. Y. OOlIllll., 90 
F(2d) . 486 (9th CirJ.937), 19.AFTR864., dd· 303 U.s. 6lB, 58 S.Ct. 525, 8& 
LJild. 108S (19.88), 19.A.FTR1266, per tmriam, reh.den. 309 U.S. 6E17, 58 S. ct. 
748, 82 L.Ed. 1124 (1938) i O'Shauglmessy, Exe ...... Comm.., 60 F(2d) 236 
(6th CirJ.932), llAFTR7SB, cert.den. 288 U.S. 606,53 S.Ot. 397, 17 L.Ed. 980 
(1933); COmI;Q.. ..... Emery, Exee., 62 F(2d) 691 (7th Cir.1932), ll.AF'.IJt1340, 
r.,~ Ii and remanding 21 BTA 1.038. 

_ '0 The Supreme Court in Saltonstall v. Salton,tan, 276 U.S. 2~O, 48 S.Ct. 
225, n L:Ed. 565 (19&8), 7 AFI'R9303, in holding that a state inheritance tax 
oould be levied on the l'alne of /I.D .int.er vivos trust set np by the deceaent 
nnd"" which he retained the power to alter and ]'.,.01<., said: 

"So long as the privilege of sll";'ession has DOt been fully exercised it may 
be reaehed by the tax. [~ting cases.] .A.lld in determining whether it has· 
been so exereised technical dis~inetions between veSted remainders and other 
interests are of little avail, for the shifting of the eoonomie benefits and bux­
dens of ptoperty, whi.h is the robjeet of .. suooession tax, may even in the <lase 
of a vested retnainder be restri~ted or snspended by other legal devioe .. " 

The bet frlll.t, under state li"1f, I power of appointmellt is not paxt of tne . 
pro bate estate, and that its transmission is not teehnieilly .. "transfer" under 
local coneeptc, does lloi limit the federal power to tu sneh properly. The 
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use, enjoyment or control at death,31 and it is·now accepted. that 
a passing or transfer of e,conoroie benefit is not required, though 
it may, of itself, justify the imposition of the tax. 

It is well settled that, as used· in the section imp.osing a tax "on 
the tranBfer of i.be taxable estate"," the word "transfer",. or 
tb..e privilege which constitutionally may be taxed, canp.ot be 
taken in such a restricted s.ense as to refer oDly to the passing 
of parti..an1ar items of property directly from the decedent to 
the tran.sfere~ ... It includes the "transfer of property procured 
through expenditures by the decedent with ~e purpose, effected. 
at his dea.th, of hav:in.g it pass to another."" No formal transfer 
of title from the decedent to the tra.Il.!iferee is requ.i.red .• ~ a mere 
shifting of the economic benE?fits of property may be· the real 
subj ect of the tax.."' It also now seems settled that nothing need 
"pass" at" death, in the testamentary senae. The Supreme .Court, 
in upholding the wation of the full. value of property held by 
the decedent and Ills wife as tenants by the entirety, has suggest­
ed that when. applied to ata:ring act the amiable fiction of the 
common -law that husband and wife are but one person and that 
accordingly by the .death of ~ne pa.rty to thls ID;ri.t no interest in. 

oonstituj;ional llinil;atio~ as to due proees.o anq. direet taxa.tion arB satisfied 
sinee there is under local law .. shifting of economic benefits at the time of 
dea.th even though. tllere is no teehnical tnnsfer under low la.w. . 

81 U.S. v. J aeah., Exee., supra., nJ.9 .. 
See also U.S ...... Waite, Errs, 33 F(2dl 567 (8th Clr.1929), 7.A.FTR91B4, 

rev', and :remanding 29 F(U) 149 (W.D.Mo.l9Z7), 7.AF.rR8288, eert.de.n. 
280 U.S. 60B, 50 S.Ot. 157, H L.Ed.. 66J. (1930); Estat .. of Laura Nelson Kirk­
"Wood, Z3 BT..A. 955; Mereantile-Commerce Nat'l Bank in St. Louis, Errs, 21 
BT.!. 1347; MAry S. Garrison, Ex'los, 21 ET.!. 904; Mattie McMullin, Exee.; 20 
ETA. 527. See also :K:uu, Ex'rs v. U.S., .166 l!':Supp. 99 (S.D.N.Y.1B57), aff'd 
- F(2d) - (~ Cir.1968), per curiam. . 

M IR. C.1954, Sec.200l. 

. 8S Chase Nat'! Bank of City of N.Y., Ex'rs v. U.S., supra, n.H. This 
. principle has been li.pplied in numerons eases involving. annuities. See, "-g., 

Hanner v. GlGD.ll, ill F.Snpp. 52 (W.D.Kyl95S) , 43.AFTR748, aif'd 212 F(&d) 
483 (6th Cir.1954), 4liAFTRIM.4j Estate of Eugene F. Saxton, 12 TC 569 j 
Estate of Isidor l!. Btettenheim, U TO 1169 (1965-158); Estate of PR.ul G . 

. Leoni, 11 TC ll40 (Memo.). See § 20.24-

31 Chase Nat'l Bank of Oity of N.Y ., .Ex'rs v. U.S., sUp!!., n.14; Tyler, Jr., 
.!.dm'rs v. U.S., rnprA, n.27 (tenaney·hy entirety) j FernandeL v. Wiener, supra:, 
n..20 (eommuniry property). 
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property held by them as tenants by the entirety passes to the 
other to be quite urumbstantial and that the power of taxation be­
ing, as it is, a. fundamenta~ and imperious necessity of all govern­
ment was not to be restric.ted by such leg'al :fl.ctions. Whether 
such power so construed has' been properly exercised as to any 
specifto statutory enactment is to be determmed by the actual 
results brought about by the de&,th ra.ther than 'Or a considera­
tion of·the artificial rules which. limit the title, rights, and powers 
of tenants by the entirety at common.law.u 

The modern. explana.tions have been narrowed down to two fatl­
tors: that decedent had ll-n interest in property at dea.th,a' and 
that death. became the generating source of definite acCessions 
to the S1lIvTvor's property righ~.B1 His death 'is the souroa 

ILl 'See cliac:asm.on in § 2S.l7 of eases of Comm. T. Est~te of Cliure~ 335 U.S. 
632, 69 S.ot. 822, 98 L.Ed. 288 (194.9), B'I.A.ll'TB480, and Estete of Spiegel T •. 

Comm., 336 U.s. 701, 69 S.Ct. B01, 95 L.Ed. sao (1949), 37.Al1'TR459 • 

.!B to the applieati.on "Of the prineiple to a. te.umey by the entirety see Tyler, 
Jr., .A.dm'Is y. U.S., supra, n.27. 

~ The dowlll: provisioni:, it has been pointed out, are in no wq II. depB.r~nre 
from the fundaxneo.taJ, excise cha.rMter of the federal es~ILte tllX: tt. • • the stILt­
llte does not.tax the -widow's dower, ~.merely uses it as .. measme of tb!,t part 
of the deceased husbBlld's inte:rest in his rwty .... hich vas beyond his testa.­
mentary oolltrol and which ceased. a.t his -dea.th." Mayer, Trustees .... Reinecke, 
130 F(2~) 350 (7th Cir.194.2), 29.A.FTRJJ.56, cert.den. 317 U.S. 684, 63 S.Ot. 
257,87 L.Ed. M8 (1942) (19Zl Act, See.402(b)) . 

. . The Courts in. llpbolding the constitntiollwty of the dower provisiOIlS ha ... e 
pointed to the extensive rights (inoidents of oWIl~hlp) in. suoh property 
determined lmdei state lrt whiCh. ceased .. t the decedent's death and hence 
constituted a props.r oCCl!Sion for the le ... ying- of a.lJ. estate tax. See, e.g., AJ)en 
T. Hcnggclcr, Adm., 32 F(2d) 69. (8th Ci:r.l929), 7 AFTR8680, oert.den. 280 
U.3. 594, 50 ·S.~ 4ll, 74 !..Ed. 642 (1929), upholding th~ ooDstitutionality of 
tbe 1924 A~t, Sec.302(b). See .. Iso Nyberg, Adm. ,... U.S., 66 Ct.(~l. 15S (l!l28). 
6.A.FT.R.7845, o~.deD. 278 U.S. 646, 19 S.ct .. 82, 73 L.Ed. 659 (11128), iD"I'Olving 
the1!l21.A..t, See.402(b). 

"In Estate of Lery ... Carom., 65 F(za) 412 (2d Cir.l933), 1UFTR791, in­
.. oIring certain insurance policies in which the insured reWiled no rights, ihe 
circuit oourt, in response to AIl at"g'OIllent ofllDcon.titutionality os to tbeir in-
611lBion, cited other cases, stating: tI:By tbe.e elLS"", "We think it is anthorita.tively 
es~a.blished tht the dea.th of " tenwt by the entirety results in the 6njoy­
ment of property. rigbts in the survivor ana. famishes the occasion for the 
imposition of the tax, if ~hat event tues plaoe after the pusllge of the ta.ring 
st.-tute, rerardiess of 'When ~be tenlUley 'UI orea.ted}' 

1..s to the elfeet of a. required consent of a pe,soD having all adverse interest 
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at assuranoo to :th.e bene:fi.cia:ti~~ that ·their righ~ are ·seeure.B1 

B.oth of :thes~ sta.n.d.ards fall within the general. principle .thM 
the underlying justitlcation for imposing ~he estate tax on· an 
inter vivos transfer is that it remains uincomplete" at death. 
Tbe question).s, notwhetber there has been,.in the strict sense 
of that word, a "traD.sfer" of the· property by the death of the 
deeede~t, oJ:· a receipt of it ~:y right of Buccession, but whether the 

·o.eat"l). 4sbrplight into being or ripened· for the survivor, prop-
erty rights of sUch· cb.aracter as toO mak~ appropriate the impo­
Biti,on of a .tax upon that result to be measured, in whole or in 
part, by' tb:e valu.Bof SUM rights.BaThe essential difference be­
tween the old· and new rationalization of su~ jnsti.:fi.cation is that 
inoomple~neElS can be demqnstrat.eq.. either . by ascertai:rd.pg 
whether interests ~emain.Bd in· the grantor or by determining 
whether the interests -of the beneficiaries were enlarged, im­
.pr-oved, or "ripened" at the time of the grantor's death.. In. 
dell!-oilstrati,ng sucll incompl-eteness, substance rather than fol.'ID 
or· any particular device, is- don"trolling.to Both fa.ciOrs had been 
previo1).sly expres~ed in s~veral ~arly ~:p.stituj;ion.al" ea.aeB,u al­
though their iiilluenee was submerged by the fact that a number 
of the unportan.t decisi9ns were rendered'in ~es which. employed 
:the "incomplete" t~t to ·deterinine whether a provision was· 
arbitra.rily retroactive under the Fifth .A.IDendment. st 

to an eXBrcise of a power of revocation hy decedent where there was a transfer 
F~or co 1924, ~ee § § 25.42; 25.43. . 

·88Por~, Ex'rs v_ CDxnm., 2S8 U.S. 436, 63 S.Ot. 451, 11 L.Ed. BBO (1933), 
l.2..A..FTR25. . 

•• The position of the Supreme Court in theOhureh anq Spiegel eases was 
anticipated in Tyler, Jr., .A.dl!t'rs v. U.S., 281'. U.S. 491, 50 S,Ct. 356, 74 L.Ed. 
991 (1930). 8AFTRlD912, "'hiGh .US~.S the langul!-ge stated in the text. See 
§§ 2U7, 23.20 djB~g LR..C.1954, 8"".2037, covering thnevemonary iJ.lter· 
est test under the transfer to take effect at aeatb.· seetion: 

.. e Comm. v. Estate of ChurCh, supra., n.a5. 

H P.hulips v. Dime Trust & Sue Dep~sit Co., Exec, 284 U.S. 16.0, 52 S.Ot. 
46, 76L,E~ aao (1931), lOAFTR459j Third Nat'l Bank &; Trurl Co. of Spring­
neld,. Errs '1'. White, 2S7 U.S. 577,53 S.Ot. 290,77 L.Ed. 6.05 (1932), ll.A.FTR 
llZS, pl!r smJ:i..a.:m., ;nvolving property held by the d.ecedent and spouse as ten· 
a~ts -py the entU;ety. See · also § 1..07, and Gwinn :'1". Carom., 287 U.S. 224, 53 
S.qt. il.67:.: 7'1 L.Ed. 270 (1932), ll.A.FTRI092, iUl'olving property held by 
daeed~nt and her son as joint tanants. 

:. ~~ether. t~e. tr,:ns.fer if eom¥,lete, or sOJ?et~g r~lJlail!s ;0 be !'."!ned by 
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POWER OJ!' C01fG~ TO IMPOSlI Tu [§ 1.04 

An '1.ncomplete" transfer conoept is also applicable to the 
gift tsi, u· although such Concept has been formulated almost 
entirely on the basis of statutory interpretation rather than 
oonstitutional power.it . . 

In. a.pplying both the estate aDd gift" tax provisions, a basic 
element is that decedent h~ve an interest in property ~hi.cb is 
ca.pableof. transfer, otherwise there could be lIO transfer; ana. 
any asserted tax wo~d f~ to sa.tisfy the constii:utiollal req1Li!e­
menta that the tax mvolve the privilege of transfer ahd be nO.t 
arbitrary and capricious- It has been heldu tbat a taxable gift 
results when an inheritance is renounced: It bas been argued;4I 
however, that sueh a tax is so arbitrary aDd caprlcioUs··as to 
violate the Fifth AmeI).d.ment. Settilig .aside the merits of lm­
posing such a tax/,' it would appear that the tax CfI:D: Witllstand 
a constituti.-onil atta.clr.~ In a renunciation of a valid i:'esta~ 

the sn.rriYors or lost by the decedent, so tha.t decedent's death may be takeJl 
as the event Thich ;jllstUies at that time the imposition of an estate tax, has 
also been a material issue in defermining whether parliculu provisions are 
arbitrarily retroaetive or capricious and proluoited by the Fifth Amendment. 
See§ L07. . 
• 40 The natere of .. transfer undu the gift tax provisions is aiseussed in 
§ § 34.211, 34.51 and 3U6. . 

'. At.As in. the case of the estate tax, 'state la'IV concepts do not fumish the 
standtrda for the definition of a ooxnpieted transfer • 

. ~"Hardenbergb v. Corom., 198F(2d) 68 (8th Cir.19p2), 42.!.FTR314, eert.den. 
344 U.S. 886,78 S.Ct. 45, sr L.:Ed. 650 (1952) (g.t.) j William L. Harwell, 17 
TO 1589 (g.t.) • 

... Roehnt.r and Roeher, "Renunci .. tiOll as Taxa.bl" Gift--An Unecmstitn­
tional Federal. Tax J:!.eeision", 8 Tax L.Rev.289 (1953) . Contrar La.utihen, 

""'Only God Can Hake h lieU-", 48 North".~tCJ:l1 U.L.Rev. 668 (1963). 
~1 AL~ TenlDraft No.ll, See.Xl007(h), speci.fleallY excludes the renuncia­

tion from .the gil;t tax. See disc,!ssion therein, pp.31-40 • 
•• In A .L.L Tent.Draft No.il, at p.39, there is a good st .. tement in support of 

this ,-lew and .the distinctions th .. t m-ost be dr .. TD: 

. "If it were proposed to impose a tax on a transfer of property which came 
ab9ut b:r a mere refutal to accept a gratuitous proffer of that pl'opedy, whicb 
the proffero:r was under DO obligation to deliver eYen if his proffer were 0.0-

oepted, aD a.rgument tJUght be made against the constitutionality of l1llcb a 
tax, since. the taxpayer neTer received the property or any attribute of o''I'1).er­
ship over it The proffer never became a gift and there would be no tu on the 
intended donor. It Tould be incongruo'us to tax the in.teIlded donee in this 
situation, and here 'I'e need not even consider ilie constitutional aspeets of this 
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§ 1.05] M:sRTKNB' LA.W OF F:&DERAL GIFT A.lID ESTATE TAXATION 

memt.a.ry power the :n.eoossary property interest is clea;rly present 
and the renunciation would qualify as a "tr~nsfer" fo:r the pur­
pose of determiolng whetb.!lr the tax: :is indirect i there is nothlng 
"a.rbitra.ry" in the due process sense of that term, particularly 
since :renunciation is a voluntary act. That the imposition of 
a tax would not violate the necessity of "tmiformity" is obviously 
not any longer a debataqle question. . 

§ 1.05. -- Srru..lTIONll .Axn; TO TB!NBFEBS .A!X DlUTR. Al­
·tbough the estate tax "OOntemplation of death'~tutory prOvision 
involves a·complete and full tra.nsfer by decedent of all incidents 

situation. But where the;re is a renuncio.tion in the ease ' of ... gift which :is 
oom:plete as fax as the donor is concerned,· as i:zi. tha BaSe of a trost or testa­
mentary situ&!;ion, as contrasted ..nth a sttua.tiOll where the 4onor still had the 
power to mab the gi:ft mcamplete regoRrdies& ot whether it Will! a.ocepted or 
not, ~erent considerations s:cise. Here, the tLx ","oold .be imposed . on the 
only aflinnA.tive act vmeh could :resuli; in an. e.ffsetive gxatnitoua transfEll to 
som.eone other than the pe:cson intende.d. by the deeedent or donor to he the 

. fu:st ~aker-and .. strong argo:ment in favor of the validity of, this proposal 
can bE> m.aa~ There lrould be no immedia.te hJcrdships in:vohed if the intendl>d 
first taker Icne~ he would be subject to the tax, smee he e011ld then not renounce, 
pay the tax, and then give s;ws.y the blllrmce. Ro~everJ' there ~ould be an 
effllct on. his rubs&que.nt tax bracket. Since the federal 1&.1'1'0 are 110t goveI:lI"d 
by 10ea.1 property 1&.w COll4epts of -when tille passes put with the realities of 
the exercise of nontral over a. bundle of rights, all in .. n this propotal should be 
able to witlu:ten.d a challenge· as to its constitutionality. It ;vollld ll.ot seero 
unconstitutional to tax the exercise of oontrol' of the property here possessed 
by the intended Jirst taker, even. thoug-h be got into this position of oontrol 
involunt&rily. . 

"If the a:rgnment of unoonstitu.tionaJi<Y were to prel'ail where the person 
who renounced the property never received under locoJ 18.1'1' s.ny a.ttribute of 
ownership aver it other than the a.bility to :renonnee, than this result would pre­
.lnci6 a rule ",hiel>. opers.ted 1\o:ith reasonable uniformity throughout the United 
Bts.tes. For the tax would then be &hIe to withstand IJ. chs.IJenge to its con­
stitutionality only where, under the applic.a.ble state law, SOIIle attribute of 
ownership other than the power to reDOlIllC. vested. in the person, such a.s vest.. 
ing of title or ability of his judgIDent ~torB to reach the property despite 
his desire to reject it. But the consequent limitation of the tax to situa.tions 
where the re.nolID.oing taxpayer had some such attribute ·ot ownership over the 
renanneed property under the a.pplics.ble Joea.l law would ha:rdly bl!> s. satis­
:factory result. It llllLY well b~ tha.t this result of non-uniformity in operation 
of the ti.x would have som.e supporting- e1!'6Ct on the argmnent of oonstituiional­
ity in the situation where no loeal Ill" &ttributes of ownership were :reeeived. 
At e,ny event. it is a consiaention m favor of the rule e.dopted in the Draft." 
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