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ASSIGNMENT OF ERROR AND ISSUES PRESENTED FOR 
REVIEW 

A. ASSIGNMENTS OF ERROR 

I. The trial court erred in ruling that that the statute of limitations 

had run for conversion. rl'picvin. fraud. and conspiracy on an automobile 

that was converted rrom possession or the plainti IT 

2. The triall'ollrt l'lTl'd ill not allu\\ing till' plaillti If tu amend his 

compl,lint tu include RICO causes ur action. 

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

I. Docs knowledge that a title has been transferred, as a matter of 

law, begin the statute of limitations nn conversion when prior to that time 

the vehicle was thlLldulently concealed from the plaintiff? 

2. Can due diligence in conducting a search for a JI"audulently 

concealed automobile be determined as a matter of" law for the purposes of 

staying a st,ltlltl' or lilllitatiuI1S ul'l'ull\'l'rsion'! 

J. Did the cuurt crror inllot ,tllo\\'ing the plaintilTto amend his 

PETITIONER'S OPENING BRIEF - I 
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Sl'ATE IVIE~T OF 'I'll E CASE 

A. PROCEDURe'L FACTS 

I. The plaintilTfiled suit on March 26. 2012. I'orcausl's ol'al'tion 

of conversion. repleven, and fraud against the defendants. Thc complaint 

mentions three automobi \CS and states one of the cars was converted into 

the possession of defendant Spino by use ofa forged AVR. (CP 1-6). 

2. On June 22 . 2012 the Spino defendants were served. (CP 18-

19). 

3. On August 2. 2012 . the plail1ti IT 11l00L'd to alllend the complaint 

(CP9-15). 

17) 

5. On August 10, 2012. the court granted plaintiffs motion to 

amend . (CP22 -24). 

6. On August 16. 2012. plainti ff's amended complaint was tiled . 

(CP 25-30). 

7. On March 21. 2013 . defendants tiled for summary judgment. 

(CP .1J-5X). A note I'or Illotion was Illed with it that had the wrong 
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mailing address for the plaintiff. (ep 31-32). It noted the hearing for 

summary judgment on April 26, 2013. 

~L On April I~, 2013 , plaintiffbroughr a motion to amend citing 

~ldditiun(\1 RICO l'~IUSl'S ur~ll,tiuJ1. (Cl> )l)-73,7()-77). It \\:IS l1uted fur 

April 2(), 2013. 

1.), 011 April 24,20 I.), pl~lil1tilr riicd a reply to the 1110tion for 

summary judgment stating he h~Jd not been seJ'\'l'l1. (CP X3-X4), 

10. On April 26, 2013,2013, the court granted a continuance on 

the motion for summary judgment for unspecified reasons. (ep g8-81.)) 

II. On May 20, 2013 the plaintiff brought a motion to change the 

trial date. (ep 90-93). 

12. On June 5, 20 I 3, the court denied the motion to l'hange the 

trial date without prejudice. (CP I.)4_l))). 

U . On Junl' 11 , 2013, brought a l11utiontu l~ol11pel 011 outstanding 

discovery. (CP %-17l)), It \\<lS noted 1\.>1' June 20, 20 I 3. (CP I XO-I X I) . 

14. OJ1JUilC 17, 2()1:). plaiJltil'i'i'ikd hi.., respUJlSl' to SUJ11I1Idry 

judgment dlong with a declaration. (CP I X2-4.:n). 

15. On June 11.),2013, def'cndants tiled their reply to the Response 

to Summary Judgment. (ep 434-437). 

PETITIONER'S OPENING BRIEF - 3 
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1(1. OI1.1UI1C It), 2()U. pi:til1lil'i' ribl a l1lutiun 1'01' rclierorthc 

urdl'I' denying hill1 ~I l'l1angl' In lri~1I dall' . (-1-1-1--145). 

17. On June 27, 2013, the defendants filed their reply. (CP 454-

456). 

I ~, On .I une 27, 2013 , the court granted defendants' motion for 

summary judgment. (CP 457-450). 

19. On July X, 2013, plaintiff Illed a motion for reconsideration . 

(C P 460-M-1-). 

20. 011 .Iuly I (J, 2lJ 13, till' court dcnied the Illotion 1'01' 

reconsideratiun. (Cj> 4()5). 

21. On .Il1ly II , 2() 13, lhl' dcll' nd~lI1ts brought <\ Illotion 1'01' attorney 

fees. (CP 4()X-47lJ J. 

22. On .Iuly 24, plailllil'i' riled his rcspunsc (CP 4X2-4lJ5) . 

23, On July 25, 2013 court awarded attorney fees to defendants, 

(CP 499-500), 

24. On August 9, 2013, plaintiff fi led a notice of appeal. (CP 501-

5(2) . 

25,01] Seplclllher 2-1. 2() 13. piainlilTfiil'd an aillended notice of 

appcal Wj> S(J3-S()4). 

PETITIO~EJ{'S OPE~I~C BRIEF - ~ 
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B. SUBSTATIVE FACTS 

I. Before August 01" 2004, Richard Azpitarte (Azpitarte) was a 

collector or older l'ars. Ill' l'ollel'ted [lis rirst ulle whl'll hl' was filtcell and 

had been contillually collecting them I'm over 40 years, Ilis spel'ialty was 

the so-called "musl'le cars" lilat Wl're Illalle by United Statl's IllallUI~lcturers 

bet\\l'l'n Il)()-l and IlJ72. elI'S in guud l'ullditiun in this era typil'ally suld 

for between $25,000 up tu $20U,OO() in 2004. The 60 Chevelle that is one 

of the subjects of this suit was one of these .. He had approximately 30 cars 

of this caliber and maybe another 30 cars or the same vintage but not quite 

as rare. He also had a number of cars that he referred to as "runners". 

Runners were cars that ran, that he picked up at auctions, but were not 

collector cars. He bought them because they were bargains, and legal 

running cars. Ill' alsu had otlll'r \'ehicles such as to\\' trucks r<llllp trucks. 

trailers and tow dollies tllat werl' that werl' used to service the collection. 

'rhe value ur sl'l'vil'l' \chil'ks rallg,-'d I'rulll S25,()()() on up, (ep 20X, 20l)). 

2. Thl' l'olleL'lor l'~II'S ill' il"d \\'l're valuable. not onlv because 01" 

their condition, but because they were "number matchillg vehicles." This 

means that all major componcnts werc I"rolll the original car. Also, the rest 

or the vehicle was made up or Original Lquipmcnt by thl' Manul~lcturers 

PETITIONER'S OPENING BRIEF - 5 
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(ilerl'illalll'l rl'll.'I"I"L'lltu as " 01 ,IVI" p:lrts ,) Sinl'l' till' l'ars \\ 'l'Il' Illore eOITed 

and desirable ir they were "llulllber 1l1~ltcilillg" ~lI1d entirely OEM parts , he 

also collected OEM parts. Thl' OL:M parts arc also collector items by 

themselves. Each of the collector cars had valuable OEM parts in their 

trunks. In addition, he had two school buses that were packed entirely 

with carefully cataloged OEM parts. Also included in the school buses 

were original titles for 1110st of the cars . At the time, the value of the OEM 

parts ill the sl'hool buscs \Vas ;lppro'xiIIHltely $500,000. (CP 20Y). 

3. Fm years the l'oUllty had bel'1l clainling that his collector car 

collcction \\as a "lluis;lnl'l''', TilL'Y triL'd rur Sl'hT~t1 year." to Illah' ilim get 

rid of his collectioll. TilL' l'ollilly \\'as t'-l'llerally ullsuccessful until early 

2004 when the County passed all ordinancl' that put a limit on the number 

of cars a property owner could have on his lot.. Richard Azpitarte 

iml11ediately made an agreemcllt with coullty officials vehicles to fix up 

his property by getting rid oLdl excess junk tires and reducing the Ilumber 

or vehicles Oil his property, The agreemcnt was to reduce the number of 

vehicles to 12 or less , (CP 20Y), 

4, I~~ ' latl' ;\ut'-ust 01' ~()()4 Ill' Ilad IllU\L'd virtually all or the tires 

a III I reruse allli appro'xilllatl'ly 2() cars, \\'hl'll 1Illl',Xpectcdly ami in violatioll 

PETITIONEH,'S ()PENl~(; BRIEF - 6 
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of the agrecment, the police showed up to seize all his remaining cars on 

August 261h and 2i'l . The cOllnty had Jony McCall or Cedar Rapids towing 

supervise the towing or all the \'Chicles olTAzpitarte's property. (CP 209). 

5. By this dale, i\/.pit~lrte Iwd ~dready gi\'Cn the collnty the Yin 

numbers, make alld model ur twelve vL'llieles that were intended to be 

stured Ull tlh.' pl'Opl'l'ly. It \\~IS ~d~() his 1I11dl'l'st~llldillg th;lt a I1Ulllbl'l' 01' uther 

vehicles would be ,1I10wed to be p,lrked in the right of way around his 

property. When the tow began, he told the towing coordinator, Bill Turner 

that he was actually entitled to I S cars because there wcre three lots total. 

However, Turner ignored him completely, and ordered all the cars towed 

on his property and on the right of way surrounding his property. (CP 209-

210). 

() . .lOllY McC;dl, Cedar Rapid TO\\ing, CW Williams Construction 

Company, were then: alld were contracted to tow the cars. The 

sUPl'r\ 'lsillg lu\\ l·\)lllp~lny. l·\.'d~11 I{apids 'iu\\illg l.Le Il\.'\ 'l'l prO\ided hilll 

allY Ilotices 01' right lu ;lppeal the tows as required by RCW 

4(>.55.120(2)(a). Therefore, there \vas no way I()r him to appeal the tows 

before the vehicles were sold, as required by RCW 46.55.120(2)(b). 

PETITIONER'S (>PENI:'IlG BRIEF-7 
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Whl:lll:vl:r hl: attl:111ptl:d to g,l:l all appl:al i'Orill Whdhl:r it be rrom thl: 

Towing cOl11pallil:s or agl:llts oi'thl: cOUllty, hl: was rerusl:d. (CP 2IU). 

7. Whl:n thl: coullty had all lhl: Vl'hieles towed, Azpitarte 

immediately took steps to regain possession of them, with the goal of 

storing most of them elsewhere and coming into compliance with the new 

county code. He immediately went to the tow lot where Cedar Rapids 

Towing was supposed to ha\l' towed thl' vehicles. l'\onl: 01' thl: vintage 

musc Ie cms \Vl:rl: thl:rl: . .I OilY McCall rdused to a 1I0w hi m to rl:deelll the 

parts lhat Wl:rc in thl: cars or busl:s that Wl:rl: in the lot. (CP 21 U). 

~. Azpitartl: attel11pll'd tu rl:lb~1l1 the vehicles but all the agents 1"01' 

the county claiml:d that hl: would havl: to go throug,h Cl:lbr Rapids 

Towing LLC to redeem them. On Septl:mber 24, 2U04, he paid $25,UOO to 

Cedar Rapids Towing, which should have been more than enough to pay 

for redemption rights for all vehicles and properly stored within vehicles. 

Jony McCall and Cedar Rapids Towing assured him personally that 

$25,000 was sLlllil'icnt to rellel'lll all the vehicles. In l~lCt, he stated that it 

would pay 1'01' the l'lllire abalel1lent. witli ul1ly approximately $1 O,()UO 

being used tu pay i'or the lu\\s. Wi> 21()). 

PETITIONER'S OPENING BRIEF-li 



9. Ilowever, after paying the $25,000, Azpitarte only received a 

fraction of the vehicles and none of his valuable muscle cars. Whenever 

hc went to the yards to vil'\\ the l·ars. till' 1ll0rl' \"aluabk colketur l'ars werl' 

,tlways missing. (l'I' 2IU). 

10. Mr. A/pitarlL' kill'\\' several peoplc invulvcd in the industry 

illCludillg LkJ'cIlLl,II11 (j,lyk S'llI\l'. lie ,lsked <III uJ' tllelll in c<irly 20U), 

including Gayle Sauve if they knew where his cars were. Azpitarte was 

very speci til' about mentioning the 70 gold Chevelle SS. 454. VIN # 

136370R23 1345. All of them, including Sauve, responded in the negative. 

Azpitarte told all of them, including Gayle Sauve about the $25,000 credit 

card payment he had given ./ony McCall to redeem the cars. He also told 

everyone that he was contl'stillg the tuws through an appeal. (CP 211). 

I I. In Marcil uf 2U(J), wilell /\/.pitarte ur Ilis assueiates attempted 

to e.\L:relse his redemptiull rigilts L1llder RCW 4().5).120, Cedar Rapids 

Tmvillg. a III I .lUll), Mel':II!. (wilu Il,ld dunl' :11 I tile towing umler till' 

contract or cw vVilliallls l'oilstructiull COlllpallY) rdused to allow 

Azpitarte or his agents 011 thc property lx'l()I"e the auction. None of the 

agents for Cedar Rapids Towing would tell A/.pitarte where his cars were. 

(CP211). 

PETITIONER'S OPENINC BRIEF - 9 
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12. /\/pit<ll"lL' closL'I)" IllUllIttll"L'l1 tilL' pllblil· auctions that occlilTed 

aller that. The rirst one hl' kaml'd or \\~IS ill March. Ci~lyk Sauve was 

thcre. Azpitarte told the police and ./ony McCall that he was therc to 

rcdeem a vchicle hc had paid the tow fees with the $25,000 credit card 

payment. Ill' had the title in hand in his name, and his registration. He 

was also prepared to pay any disputed ICes in order to redecm the car. 

Gayle Sauve witnessed this. (CP 211) 

13 . There was another auction in April. Again Azpitarte was not 

allowed to attend, even though he h~ld paid fur the redemption rights. I k 

had a list or VIN numhers 01" the c,lrs that Wl'rL' on his property. lie gave 

them to Darrell I klton , till' to\\· courdimtor ror the \Vashington State 

Patrol. Helton told Azpitartc that he would be entitled to the overages 

once the cars were auctioned, but A/pitarte never reeeived any. Helton 

could not locate Azpitarte's cars either even though I !elton told him he 

had looked them up in the state's computer system. (C P 2 I I ). 

14. Even though Azpitartc was monitoring all of the comll1unity 

newspapers in the area, there was never any notice given of the ./une 2X, 

2()(j) :Iul'tiun \\hl'I\' tile "i l) !,'uld l ·lll· \ elk SS -1)1 th:11 \\,IS prniollsly 

litigated suit was auctioned. WI' 211-212) . 

PETITIONER'S OPENI."IC BH,IEF - 10 



15. In Dcccmber of 2005, thc Court of Appeals partially rcversed 

the actions 01" the Superiur Cuurt in Kil/g ('Olll/lr I'. /J~/)i{([J"/(', 130 Wash. 

App. 1047 (W~lsll.!\pp.Di\.1 12 / 1(Jl:~()())) . Tilis decision ruled that the 

tows un the right 01" way \\'l'rl' impropcr, which included the cars that are 

the subjcct 01" this suit. . 

I (). II \\a~ Ilul ulllil Lite Ik,."l'llil)l"I ul 2()()7 lilat /\/pital"ll' rinall) 

kamcd that (jayk SUUVl' had acquircd one 01" his cars. A/pitarte had 

confronted him with a rumor that Sauve had purchascd olle of his cars and 

Sauve admitted that he purchased it and it was not through a legal auction. 

This was thc 70 gold Chcvelle SS . 454. VIN # is 1J6370R23 1345 that was 

the subject orthe prcvious suit. (CP 211-212) . 

17. Later, A/pitarte !camed in March of 200t) that Darrcll I klton 

Iwd Ilnali/ed ~I report and ubt,lincd ,I l'Opy of it. ACl'ording to that rcport, 

Jony McCdl clailllcd ill M~ly 01 ' 2()O), tllat thc Cold 1970 Cllc"ellc SS 454 

\fill II LH>370ICU 1.l-l5 had [)L'CII rl'tul"Ill'd to Ricll,lrd /\ / pitartc.(CP 223) 

I kltUl1 Illildc a Ilut~ltiun UII I Ill' A VI{ I"ur tllat car "ciailllcd rcleased to 

Richard." (CP 3(2). Ilclton Illude the inspcction on May I~, 2005 . 

I H. The A VR claillls that the car was solei for $10.00 to Gaylc 

Sauve on Junc nih, 2005. (CP 415). It appears that the practicc of Cedar 
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Rapids To\\illg \\dS lu h~l\l' lill' IHlyers \\ rile llll' ir I 1<11 lies ~lI1d dddresses ull 

AYR's al the time uf ALictiUl1. (CI' ns. 27X. 2~O, 2X2, 2gS. 2X9, 292, 

295,297, 3(0). The printed name of Gayle Sauve on the sign-up list (CP 

.()I, 20g) is sil1lilar to the signed nal1le and addresses on two ears (CP 2n, 

2~0, 300) .. Sauve claims to have made a phone bid from Alaska on the 70 

Chcvelle SS 454 Yin # 136370R231345, evcn though phone bids are not 

allowed under RCW -H>.5S.130(2)(b) . (CI' 49X). Ul1explained is how lhis 

phone bid could have becn plalTd from Alaska while the Notary 011 that 

dale was ccrtil)!il1g an AVR Slating lllal S~ILlVl' pLlrch~lsed the vl~hicle, with 

his n,1I11l' alld address written in his llalld\\Titing. Alsu L1lle.\pbined is hm\ 

this c~lr _ al :1 pLlblll' ~ILll' tiulL suld fur unl) S I (J.(J() fur " C~lI ' wurth in excess 

of$25,000.(CP 416). 

19. According to the interrogatory answers of Gayle Sauve, the 

only vehicle he knew about purchasing that belonged to the defendant was 

thc 70 Chevelle SS . (CP 49~) The Defendants l'oLinsel certified the sal1le 

ans\\'ers on behalf of the other two dell:ndants . In a letter to the plaintifj~ 

lkll:ndants coullsel also claillled that Burien Collision and Jalle Doc Sauve 

did not han' "~lIly rl'laliullsllip" \\illl till' l'ars ill lile urigililil set of 

il1terrug~ltories or thl' follOW-Lip. 
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20. However, according to the Ileiton report defendant Burien 

Coil is ion bought two veh ic Il:s be longi ng to AI.pi tarte on r ebruary 24, 

20()5 . (CP 275-2XX)) Compal'l' to A/pital'le lists of vehicles he got towed 

(CP 215-21(), 3IX-310). The A VI{ for the 60 Chevl'lll: Vin 

if 1]()37013353.145 011 CP 2ux \\hil'h is thl' subject of this suit, is extrcmely 

inlL'rcsting. It shows up ag~lill in till' publil' disl' losun: A VI{ for IJaniel 

Spino with IJaniel Spino ' s name forged over thl' notari zed signature of the 

notary, who was certifying McCall ' s affidavit that i3urien Collision , not 

Spino, bought the vehicle . (CP 413). Also suspicious is why the 

handwriting for Burien Collision is obviously different than that of the 

address, which looks like it was written by Gayle Sauve.(CP 205-208) 

This also Il:ads to thl' qucstion as to why is Spil10 using Buricn Collision's 

address. Till' 1~lct that S~IlI\'L' ga\'l' thc A VI( to Spino rathcr that titll: it in 

his OWI1 n~lIlle alld Ihcll trallsli:r it. kads 10 ,111 il111-rcnl'c that Sauvc kncw 

about thc dispu!L'd Il~lturc of 111C tilk alld was tryil1g to kcep his name 01'1' 

thl' l'iwill uJ' lilk lu ~ I\uid ;11;1\\ suil likl' Illl' prl'sl 'lll suit. 

21 . Similarly, the ('he\' Nova VI Ni! I I 4270W42()724 purchased on 

February 24, by i3urien Collision was also fraudulently titled. (See CP 

280) (lleiton report), compare VI N with public disclosure request of 
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Mal\:h 27, 2o()') :-;Iw\\ing IIU rl'L'ord 1'01' \l' llicic with tllat VI N (CP ).) The 

rea:-;on that !\ I. pitarte ' s publil' disclosure rl'ljuest did not turn up thl' vehicle 

was that Sauve had conspired with Westover to create a title that had an 

altered VIN # or I I 4279W425724 instead of VIN # 114279W426724. 

(Emphasis added)(CI> 430). Amazingly, this new nUlllber shows lip on a 

vehicle Certi lication or Title Ownership 1'01' Muscle Cars on 10-24-20 II 

(CP 42H), who then had the vehicle inspected and changed the vehicle ID 

to the original if. (('1>429). Also uncxplained is why the vehicle was sold 

out ol'state to the dell.'lldallt Llilliard ulllkr the I'orgcd nUllllK' r. (('1'432) 

22. l)el'clldant S;IU\'e also bought Al.pitarte vehicle in his own 

nallle Ull April 2(), 2()(J5 (Sec CP 3()O (I kltOl1 rq)Ort), cumpare with VIN 

of last car on CI> 251 (Ileiton report) . But according to docuillents 

obta i ned frolll DO L records two years later, he st i II had not ti tied the 

vehicle even though the law requires it be done within 15 days. (Sec 69 

Chevelle with this VIN titled to Legal owner Shannon Shipp last 

transferred on9-()-1996) ((,P 224). This 1~lillire to title a vehicle within 15 

days alter the auetioll , likewise indicates knowledge that the ownership or 

the car \\,;IS in disputl'. Tlli:-; is l'spl'l'i;tl Iy true "hell tile (kl'cndants Sau ve 
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and Burien Collision employed the same tactic on the ()L) Nova YIN 

# I I 427tJW42()724 to fraudulelltly title the vehicle. 

23. While it is true that A/pil<lrte litigated the origillal tows ill 

Kill,!!, COIIII/Y I'. :I::pi/(fl'/C! I]() Wn. App . I ()21, (2()()()) th<lt suit did Ilot deal 

with the redemption rights he alll'lllpted to exercise ag,tillst Jony Mcetll. 

Also, tlwt suit cllnL'ILilkd tll,ll till' to\\ ul'tlll' \l'l1icles on tile public right ui' 

\\'ay, whieh illl'lulles the \L'llicks ill this suit, was illlpropel'. 

24. There is another problem with this "auction" that supposedly 

was held on June 28 of 2005. Another vehicle, an 84 Chevrolet ramp 

truck was supposedly purchased by Jason l3iscay on that date. (CP 

However, according to Azpitarte, he talked to l3iscay who claimed he 

bought it directly from Cedar Rapids Towing alld not through all 

auctioll.(CP 215) A/pitarte has sUl'd Biscay in another lawsuit over that 

vehicle but has Ilot bel'n ,Ibk tu obtain disl'o\LTY allY documl'llls so tl1<1t a 

deposition can be hcld. ;\ Illotion to l'oillpel is pClltiing in that ('lse. (CP 

215 J. 

PETITIONER'S OPENING BRIEF - 15 



AR(;l J ME~'r 

I. TIlE L:\ "'SUIT IS WITIII.\l THE STATUTE OF UI\IITATION 
BECAUSE OF FRAUD A:\lD FRAUDULE:\lT CO:\lCEALMENT BV 
THE DEFENDANTS. 

First, the dcl'endants have not met their burden of proof for their 

a ffi rlllati ve defenses. (the defendant bears the burden of proof "on Iy where 

it asserts an 'affirmative defense'''); Locke \'. Cit.\" oj"S('afl/e 133 Wash. 

App. ()l)() , 713,137 P.3d 52 (2()()()) ("The burden of proof is ... placed 

upon the P,lrty assert i ng the ,I \0 id,lllce or a ffi rill <It i ve dcl'ellse. "). 

I !ere the def'clldallts havl' Ilot established (IllY 1~lcts that allow them 

to meet tlH:ir burdell Llf proof They claim in their briefing that Spino ami 

but there are no declaratiolls ill the record that cstablish this. The 

def'cndants have Ilot established any 1~lcts that indicate the plaintiff should 

have learned of the car thefts earlier. 

Traditionally. the rule has been applied ill cases where the 

def'clldant lI'mldulently cOllceals a matcri,t1 1~lct from the plaintiff and 

thereby deprives the pl'lilltilTol"the knowlcdge ofacL'l"ual of the cause of 

'Ictioll. Applic(ltioll of till' disL"ll\'Cry rulc tolls the limitation period until 

such tillll' as thl' plaillti IT klll'\\ llr. through the c\l'I"l·i.-;e oj" due di ligelll'L'. 
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should have known of the fraud . Interlake Porsc/u! & ;J IIdi, Illc. I '. 

BIICh()/~, 45 Wash . App. 502 . 516-17, 72X P.2d 5<)7 (I <)X6). review denied, 

107 Wash . 2d 1022 ( I <)~7 J. 

/\n aL"liul1 It)r rL' lil' r upun tilL' gruund or rraud. thL' l ',IUSl' ur actiol1 in 

sUl'h l 'aSl' l1ut to IX' lil'l'l11l'd tu 1l,IVL' aL'LTlIL'd ulllil thc discovery by tilL' 

aggril'vcd pany or tilL' 1~ll' h L'Ullstitutill g till' fraud ; ;V()/'(/ I '. Shorl'/illl' 

-',m 'ings / /SS()ci(/lioll . 57 Wasil. /\pp. 151 . 7X7 P2d 6() (Wa. App . 

03/05/ 10<)0) 

In Cris/IIoII I '. Cris/IIon, 031 P.2d 163, ~5 Wash. App. 15 

(Wash .App.Div .2 01 /0311 <)07) the Washington Court of Appeals applied 

the discovery rule to the tort of conversion where fi'audulent concealment 

was involved . Under the disl'l)vcry rule, a calise of action accrucs when the 

plaintiITdisl'uvL'rs. ur in till' rl'<ISlll1abk L'\L'rcisL' urdlle dili gL'l1l'l' should 

disl'l)\'cr. tilL' L' IL'lllL'I\ts or ,I L'<lUSL' ur al·tiull. /IJ(J(J I 'il ~l!,illi(/ Ud /)\/11/) I '. 

1'l'J'/l'CS C(}rjJ, 15X Wn .2d 5()(). ,) 75--7(), I~() P.Jd 42.1 (20()(»)". Tilis docs 

110t IllL',1I1 tll<lt tilL' al·tiull an'I'UL'S ",IlL' 11 tilL' plaillli IT karlls tll,lt ilL' or shL' 11<Is 

a legal L'allSl' or action : ratllL'r, the <lctiol1 aL:crllCS wilen the plainti IT 

discovcrs thc salicl1t 1~lcts ullderly ing the elemcnts of the calise or action . 

Id~ Thollgh the question or due diligence is ordinarily a question of t~let, 

PETITIONEH.'S OPEN INC BI{IEF - 17 



bUl ulll' l'olll'lusioll. /)()I1,'.!,/(/SS I' SIUII,'.!,('}', I () I \VIl, i\pp, ~43, 256, ~ P,3d 

l)l)g (2000), 

Hcrc, thc to"v truek company had u statutory duty to keep thc 

vehicle in its lot, so the plaintiff could redccm it. Here dcfcndant Suavc 

conccaled the location ofthc vehicle cvcn though hc, by his own 

admission is well aClIuainted \vith the statutory prtlL'edurl's for auctions 

whcrc an auction must bc held within l)() days (Scc RCW 46,55,130(3)) 

amlthcll tilkd within IS, (SCl' Rl'W 4(),)),13(J(~)( ()), I k also hml a 

statutlll'Y duty to titk the l':lr alll'r il was obtaincd, By not fulfilling this 

dUly ilc \V,IS abk to l'oncl':li thc 1~lct th<lt Ill' had gaillcd Pllsscssioll uJ' thc 

vchicle J'rom thc plaintiff. lie misrcprescntcd to thc dcfendant that hc did 

not know anything about thc vehick even though he knew wherc it \vas .. , 

in his garagc, lIis story of obtaining the vehicle through a non-existent 

auction and rcmodcling and painting it within a month is unbclievable, 

Ilis claim that he made all illegal phonc bid is convcnient becausc hc docs 

not h,lve to cxplain who thc witnesscs to the non-existcnt uuctioll wcrc, 

IluWl'\l'l', Ilis prcsl'lll'l' is ill dispUtl' bl'l'<lUSl' till' 11<lIILi\\'riling on till' .A VR 

\\as his :llllllll' l',lllllul eXjll:lill IIU\\ Ill' l'uuld bl' hUll1 ill Alaska 011 a plllllll' 
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bid, yct at the samc time be in Seattlc to write his name and address on thc 

AVR. 

It is a reasonable inference tlwt there was no legal auction on Junc 

lH., lUOS . It is ,liso a reasonable inl"crenl'l' that there was no legal auction 

on h:bnl,lI")' 2;t l()O) , 11Cl'allSl' (l!' thl' slll~tllnllillbl'r ur bidders and the r,lct 

till' shed did llUt illdil',lte Iill'rl' \\l'l"l' allY ;1 2 bids on ,Il1Y ur tile alll"lions as 

required by I{CW 4().)).1.10(2)(d) . ;\Isu, with a slllalinumber uf bidders 

it is suspicious that thc threc Sauve bids camc in cvcn amoLlnts, unlike the 

other auctions whcre the bids came in at odd dollar amounts. 

Furthermorc, thc cvidenec indicates multiple instances of 

fraudulent concealment to hide from the plaintifT where the other cars 

Sauve purchased were. The dcfendants have misrcprescnted to thc court 

that they obtained possession or the vehicles through auctions of 

ljuestiunabk legality. On l'dml,lry 24. 2(J(J) , Iill' secund highest bids were 

not listed. Thl'l"e W<lS no iltll'lllpt to titk Ihe sOllle or vehicles, so the 

plaillti If would IlUt klIU\\' wlll"l"l' 10 louk as 10 \\lto had possession .. 

Also suspicious is Sau\'C's method of titling the 70 Chc\'elle SS 

454. From the documellts it can be seen that hl' obtained a duplicate rather 

than use the original A VR to obtain title. In thc Hclton report, a notation 
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on the /\ VI{ \\'ould han: rnealL'll to potL'lltial buyers illL'luding Sauve or 

tile disputed issuL' as lu 1IIIl'llll'r till' !\ VI{ II~IS l'll'll \'~t1id. CUIl\"l'lliL'lltl y'. 

the copy supplied by .lony McCall and Cedar 1{,lpids towing does not 

contain the language added by I klton , yet purports to be a true copy. 

2. THE PLAINTIFF'S CLAIMS ARE ~OT BARRED BY RES 
JUDICATA. 

The case cited by the defendants, King ('olll/ll' I'. k:pil{f/,/c 136 

Wn. App. I ()21, 2UO() docs not support an affirmative defense of res 

illjullction ag~linst Killg CUUIll)' rllr I\TUllgi'ull)' tll\\'ing his \'l'hil'ks. That 

has nothing Il) do with the plaillti /'Is alll'lllplS to rl'l'U\'l'r his l'ars tilat were 

wrungrully t.lkell i'rullI hilll l)y tltL' lk'/l:JlLiallts. Ilhu h'ld IlutiliI1g h"d 

nothillg in comnlun with Killg Cuunty who instigated the tmv ui' the 

vehicles, Also, part of the claim of res judicata the defcndants are trYing to 

claim was reversed in King COllllly v. 11::pi[({l'/c, 130 Wash. App, 1047, 

with respect to the vehicles in this suit. 

The defcndants also claim that the court's decision in Court or 

Appeals case #() 7715-2-1 is somehow controlling. That case involved just 

olle car ,lIld tumed Ull issul's like why tlll'rL' \\',IS 110 (-'pl.lllatiull ill tile 
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record as to why the plaintiff could not have obtained Dennis Beggerly's 

declaration earlier, and why thHldulent concealment docs not apply 

because there was nu duty to disclose, supposedly, on the part of Sauve, 

e\'en though st,]tl' I,]\\s requirc Ililll to ami why till' c\'idcnce concerning the 

11On-existencc or lin lIuctiun did not gi\'l' rise to II re,]sonable inkrence, All 

S u prel11c Cum!. 

The court did not sustain the trial court's ruling that the registration 

of the vehicles is a public record as the defendants' counsel continues to 

argue, There is good reason for that, because the records arc not public 

records. 

The most blatant error in the court's and the SaLl\'e Defendants' 

appro,]ch is th,]t these arc not public records as the term is delined in RCW 

42,5(), the publ ic disclosurc statute. RCW 4(1.12.()35 puts restrictions on 

the release orthis inll>rJll,]tion that could prove prohibitive to sOllleone like 

(I) Notwithstanding the provisions of chapter 42.S() RCW, 
the name or address of an individual vehicle owner shall 
not be released by the department, county auditor, or 
agency or firm authorized by the department except under 
the follo'vving circumstances: 
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(,I) Till' I"l'ljUl'stin!:'- pany IS a busilll'SS elltity tll,lt requests 
the inrUI"Ill,ltiull rUI' USl' ill till' UlUI"Sl' or busilll'SS; 

(b) The request is a written request that is signed by the 
person requesting disclosure that contains the full legal 
name and address of the requesting party, that specifics the 
purpose for which thc inlt)\"\nation will be used; and 

(c) The requesting party enters into a disclosure agreement 
with tile department in which the party promises that the 
party will usc the information only for the purpose stated in 
the request tt)r the inltmnation; and that the party docs not 
intend to usc, or t~lcilitate the usc of, the information for the 
purpose of making any unsolicited business contact with a 
persun n,lI11ed ill till' disl'lused inrurIl1<ltiun. Till' tl'rlll 
"unsolicited businl's,-; uHllact" Illeans ,I ulI1taet that is 
intended to result in, or promote, t he sa Ie 0 f any goods or 
services to a pnSUIl named in the disclosed illlt)/'\11ation. 
The tl'rm docs not apply tu situ,ltions where the relluesting 
party ,llId sUL'il pl'rSUl1 i1,I\ 'l' bl'l.'ll ill\ohl,,1 ill ,I husilll':'; s 
tr,1I1s,lction prior tu thl' datl' or the diselusure request and 
where the request is made in connection with the 
transaction. 

(2) Where both a mailing address and residence address are 
recorded on the vehicle record and are different, only the 
mailing address will be disclosed , Both addresses will be 
disclosed in response to requests for disclosure ti'om courts, 
law enforcement agencies, or government entities with 
enforcement, investigative, or taxing authority and only for 
use in the normal course of conducting their business. 

(3) The disclosing entIty shall retain the requl'st ft)r 
disclosure Itlr threl' years. 
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In addition, the Federal government has implemcnted I S USC 

~2721 which is even mon: restrictive: 

(a) In General.-- A State department of 1110tor vehicles, and 
any 0 nicer, cmployee, or contractor thereo I', shall not 
knowingly disclose or otherwisc make available to any 
person or entity: 
(I) persun~d ilill>rJlldtiull, a:, dcJllk'd in 1:-1 l ' .S.C. ~;~5(J), 
about ~Iny individuall)ht~lined hy the department ill 
conlll'ctioll with ,I IlHltur vehick rel'ord, e.\l'Cpt as provided 
in suhsl,ctioll (h) uftilis sectiulI 

(b) Permissible USl'S. -- Personal inlormation rell:rrcd to in 
subsection (a) shall be disclosed for LIse in connection with 
matters of motor vehicle or driver safety and theft, motor 
vehicle emissions, motor vehicle product alterations, 
recalls, or advisories, performance monitoring of motor 
vehicles and dealers by motor vehicle n1anut~lcturers, and 
removal of non-owner records from the original owner 
records of motor vehicle m,lI1ut~lcturers to carry out the 
purposcs of titlcs I and I V of thc Anti Car Thcft Act of 
1992, thc Automobilc Information Disclosure Act (15 
U.S ,c. 1231 et seq.), the Clean Air Act (42 U.S,c. 7401 et 
seq.), and chapters 30 1,305, and 321-331 of title 49, and, 
subjel'tto subsectioll (a)(2), 111<Iy lK' disl'losed as ji.)llo~'s: 

(I) I'ur USl' b)' ~III)' ~U\l'l'llIllelll a~l'llcy. illL'ludin~ all)' court 
or la\\' en I lJl'l'l'melll :I~elll'y, ill l'arrying out its funl,tions, or 
allY private lK'rsonur l'ntity 'Il,tin~ un hL'iwlfof,1 Federal, 
State, or IOl,~tI agelll'Y ill l'arryin~ uut its fUllctions. 
(2) Fur usc ill cunlll'l,tioll \\ itll IlwllL'l'S uf Illutlll' vehick ur 
driver S,tll'ty <llld then: motor vehicle emissions; \l1otor 
vehicle product alter<ltions, recalls, or advisories; 
perJ'ortn<1I1L'C \l1onitorin~ of mutor vehicks, 1110tor vehicle 
parts and dea leI'S; \l1otor veh ic k n1<lrket rescarc II act i vi tics, 
including survey research: alld reilloval oj' 11ll1l-owner 
records 1'1'0111 the original oWller records uJ' Illotor vchicle 
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IlH1J1ul:ll'lurers , 
(J) For use ill till' Ilonll~t1l'ourse urbusilll'ss by a il'gitim<lle 
busilil'ss ur ih agl'llls, l'lllpluYl'l'S, ur cOlllr~ll'lors, but ollly -
(i\) tu \L'ril) till' <ll'l'urdl'Y ur pl'rsull<l1 illllJi'llilltlull 
submitted by till' illdividualto till' busilless or its agellls, 
employees, ur cOlltr<lctors; <lnd 
(13) irsuch information as so submitted is Ilot correct or is 
no longer correct, to obtain the correct information, but 
only for the purposes of preventing fraud by, pursuing legal 
remedies against, or recovering on a debt or security 
interest against, the individual. 
(4) For use in conllection with any civil, criminal, 
administrative, or arbitral proceeding in any Federal, State, 
or local court or agency or before any self-regulatory body, 
including thc service or process, investigation in 
anticipation of litigation, and the execution or enllll"cement 
orjudgments alld orders, or pursuant to an order or a 
Federal, State, ur local court. 
(5) For use in research al,ti\'ities, <llllllllr use in producing 
st<ltistical repoi"lS, so long as the persoll<ll illlllrlllatioll is not 
publislled, 1"L'llisclosl'l\. or uSl'd to L'llnt~ll't individuals, 
«l) For use by any illsurer or insurlillCe suppOi"l 
organil.lItioll, or by <I sl'l r-illsurl'd l'lltity, or its agents, 
employees, or cOlltrllctors, in conllection with claims 
investigation activities, antifraud activities, rating or 
underwriting. 
(7) For use in providing notice to the owners of towed or 
impounded vchicles. 
un For use by any liccnscd private invcstigative agency or 
licensed security service for any purpose pennitled under 
this subsection. 
(9) For use by an employer or its agent or insurer to obtain 
or verify inlllrlnation relating to a holder of a commercial 
driver's license that is required under chapter 313 of title 
49, 

(10) FOI' use in conllectiun with the operation or private toll 
tr<lllSllLli"laliull I~lcilitll's. 
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(II) For any other usc in response to requests for individual 
motor vehicle records if the State has obtaincd thc express 
consent of the person to whom such personal information 
pertains. 
(12) For bulk distribution for surveys, marketing or 
solicitations if thc State has obtained the express consClll or 
the person to whol11 sUl'h personal information pertains. 
( I:;) h)(" usc by al1Y rellul'ster, i J' the requestcr demonstr,ltes 
it has ubtainl'd the \\TitlL'l1l'llnsl'l1t uJ'tl1l' individual to 
whul11 the in/"orm,ltiull pcrl<lil1s . 
( 14) FllI" ,In)' uther USl' specil 'ic,t1ly autllllri / ed under the law 
orthe St,llL' tit,ltlwlds till' recurd , iJ'sllL'h use is related tu 
the ul)l'ratiull ur a l1111tur vl'ilil'k ur publ il' .-;,tll.'ty . 

First uJ'all , the courlllLls no evidellL'e bcllm: it that the plaintiff 

Azpitarte is a business, as he has ncver claimed to be one. Therefore 

under the state statute he is not even allowed to request the information 

directly. There is no case law interpreting whether a "business" under 

state law \vould include an attorney .. . a court could easily conclude the 

term business is the same as defined by federal statute, which clearly docs 

not include an 'Illumey. The st,lte statute does not un its I~lee, ,t110\\' for the 

(b)(4) exception ,t1lo\\'ed in kderal la\\' so there is ,I possibility that the 

l'UUrl ruk tll,lt (h)(-l) dues Ilut 'Ippl )" Illi' all ,ltlUl"Ill'Y ill\l'stig,ltiun in 

anticipation or investigatiul1. 

Liven ira court said it would , there is also a 1~lctual question as 

what circumstances constitute a legitimatc investigation in anticipation of 
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litig<ltion. The law may rl'quirl' an attome), to have the clements ol'a cause 

ol'action firmly est,lblishl'd bl'l"ure hl'l',111 say his investigation is in 

alltil'ipation or litigation. It could be <lrgued th,lt an attorney has to have 

Illore than a Illere suspiciulI bef"ure he launches a fishing expedition on 120 

vehicles. This would put Azpitarte in the situation of the chicken and the 

egg, he would have to be able to prove fraud in order to obtain the 

evidence he needs to prove it. 

Even if the investigation in anticipation of litigation applied, this 

would then raisl' a Ell,tualquestion ,IS to whether ,I di ligl'llt sL'arl'1! would 

inclulk hiring ,In atturney to sl'arl'h 120 l',lrs every few months for 5-X 

years. This could he a costly alld prullihiti\'Cly l'xlK'llsivL' for SOllleone in 

Azpitarte's position . ;\s ,Irgued in opening brier. though the question of 

due diligenl'e is ordinarily ,I question or 1~1l'l, the issue ean be decided as a 

matter of law ifreasonable Illinds could reach but one conclusion. 

Doug/ass I'. StongeI', 101 Wn, App, 243, 256, 2 P.3d 9n (2000). Ilcre 

reasonable minds could have concluded that a diligent search would not 

include hiring an attorney to continually keep looking ror 12U vehicles . 

TIll' argulllent by lk'll'llSl' counsl'l that Azpiatarte should have bcen 

,Ib!c to diSl'll\L'I" till' l'!cllll'llls ur his l'binl b,ISl'd UpOl1 tlte court of appeals 
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dccisiun in case number 67715-2-1 has nu basis here. The triggering event 

was not the admission by Gayle Sauve that he obtained the car through an 

illegitimate auction, but because Azpitarte did not obtain the evidence of 

the Spino forgery on the IW)9 Chevelk Yin # 1363798353345 which was 

mllch later. In this ~1L'liun till' plaintiff Ilas plcalkd fr,lud and cunspiracy, 

which \\,erl' nut pk<llkd ill till' l'uurt or appeals del'ision 677 125-2-1. A 

three-year stalutl' uf limitatiun applil's tu an al,tiun "fur any . . . injury to 

the person or rights uf anothl'r" and to Lin "action for relief upon thc ground 

of fraud ." RCW 4. 16.080(2), (4). 80th fraud and civil conspiracy arc 

subject to this and the discovery rule which accrues when the plaintiff 

learns the essential clements of the caLIse of action. (See Al/clll'. SI([IC, 118 

Wn .2d 753, 757-5'{<" ~26 P.2e! 200 (1992) (under the discovery rule, a 

cause of' action accrucs when the plaintiff should have known the esscntial 

III this l'~ISl', till' gruLlllds Illr rr~llId ~llld l'ullspiral'Y Ull the Il)()l) 

Chnelk. V I!'\ II i.)().) 7lJB35.B-/:'i \\'L'I'l' Ilut knU\\11 ulltii ~1J'tl'r M~lrch 27, 

2()()l). Oil tll,lt d'ltl'. 1\'Ir. !\;pit<lrlL' k,\I'I1L'd Il)r tilL- i'irst tillle. that thl' 

deknd'lIlt Spil1U h~ld al'quirL'd tilL' l'Llr L1Sillg an ,\ VI{ thatlltld been 

gellemted as a result ofa car auction . It was not until a short time later 
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tilat Azpitarll' k,mll'd tlwt ill LIL'l, till' A VR had lK'en altered al1d that the 

(I kltun Report). 

The grounds fur fraud and civil conspiracy un the 1<)()9 Nova VIN 

# I I 4279W426724 were not known until August ~, 2012, when the 

plaintiff received an email from DMV showing that defendants Sauve 

and/or Burien Collision had fraudulently transferred title to proposed 

defendants William and .lane Dol' Westover with a f~Jlse VIN 

#114279W425724v. 

The defendants argulllent that tile plaintiff's claims are barred by 

rl'S judic,lta is inl'olTel"l, Till' C,ISl' till' def"elld,lIlls are relying Uplll1 dealt 

only with till' issue oi"tlle plainliirs clain] Illat King ('ounty illegally 

tuwed his cars. Tilat litigatilll1 had l10thing to do with the issue as to 

whether the plaintitTwas denied his redemption rights. In this case the 

plaintifT had e.\crl'ised his redl'mption rights, but through fraud by the 

towing operator and the defendants, he was prevented from accessing his 

vehicks and the parts contained therein and was thus prevented from 

recovl'ri ng his prupl'rt y. A I so, accord i ng to the court 0 f' appeals, the 
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automobiles in this case were illegally towed because they were on the 

right of way. 

3. NONE OF THE DEFENDA~TS WERE BONA FIDE 
PURCHASERS. 

The dei'L'ndal1ts includil1g Spil1u, were nut bona ride purclwsers. 

The llnly way for the tow U)1l1P,II1Y tll legally tr,ll1si'L'r ownership to the 

dell.'lldants \\',IS through all aLll·tiol1 th<lt \\'as cOl1dUL'led al'Cordil1g to RCW 

-\(>.55.I.1U. Tltl'l'l' \\<lS 110 SLll'll <lul'liull <lIld in 1:1l'l, the \chick ill question 

was transi'L'rred to tllL' defelldant Sauve almost immediately after the 

vehicle was towed from the plaintiffs property and without any purchase 

whatsoever. By their own actions of concealing the vehicles from the 

plaintiff, as well as the testimony of the plaintifT, it is a reasonable 

inference that the defendants knew of the disputed nature of the claim on 

the vehicles and thercf'ore cannot be bona tide purchasers. 

The case law cited by the dei'L'ndallt's coullsel is Ilot applicable. lie 

first cites Iionis I'. NIl' kJ%/' Co!' II() \Vash. 412, 410,199 P. 902 (1921) 

1'01' the propllsitioll that till' dl'i'L'lldant is ,I blln<l-fidl' purchaser. IItl\vever, 

the dei'L'ndallls have 110t submitted allY evidence that the car was purchascd 

by Spino at all, let alone for cOlllpensation, The plainti If cited to a number 
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dl:ll.'nLiant \\'as p~lrt or till' tlll'I'!. Thl: 1~Il'lS l'ited sho\\' that thl: car was not 

sold ~ll an aUl'lion as rl:l]lIirl'd by statutl:. Sinel: thl: tow yard nl'ver had titk. 

tlK title obtainl:d by lise ora rmgl'd i\ VR meallS nothing. Thl' plaintirr 

paid $25,000 ror towing and should have had the car returned. Instead, the 

tow yard , with the connivance orthe defendant , concealed the car over II 

months, then transferred the car using a forged A YR. 

In I X73, the state kgisl~lture passed 212l) Rl:I1l. Cock, now RCW 

IO.7l) .050, l'xpanding anl:xcl:ption to the general rule prokcting an 

innocl'lll buyn's titk . Hie/Juri/soli \', S('olll('-Fin/ No/'I HOIlIi, 3X Wn ,2d 

314,316-17, 220 1'.2d 341 ( ILJ51 ). RCW I O.7 lJ.()50 pmvidl:s, "All 

propl:rty obt<linl'd by Iarcl'11Y. rublK'ry ur bllrgl~II')', shall bc rl'stun:d to tile 

o\\'ner: and nu sak. whether ill guud I~litll on till: part ortlle pun:ll<lscr or 

not, shall divest the owner of his rights to such property," 

In <In early e~lSC illterpreting "larceny" in RCW 10.79.050, the 

Washington State Supreme Court examined the legislative history of RCW 

10.70.050 in order to cil:tl'rl1line the intent orthe statute. Lil/II 1'. /?L'iti, 114 

Wash. ()()9at () I 3. Thl: court concluded that thl: statute was the equivalent 

or dl:claring that 110 sale, \\'llctlllT in guml raitllon the part or the pureilasl:r 
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or nut, shall divest the owner uf his rights to property obtained frol1l hil1l 

by the feloniously stealing, taking and carrying, leading or driving it away, 

or by el1lbezzlement, or by the blse impersonation of another, or by 

robbery or burglary . ... Those were the only ways in which larceny could 

l)L' l'Ullllllitll'll. TIl~11 \\<I:-i ~i1lllll' \\l)I'tl LII'l'l'ny Illl'~lIlt. l.illll . 114 W<lsh. at 

It is a l'l:asuII~lble inICrl'lll'l' lilat tllnl' was IIU Iegitilllatc aUl'tiun on 

February 22, :W()5 for thl' Spinu car bCl'Lluse Spino was not listed as the 

buyer on the A VI< ,Ind apparently used a forged A VI< to acquire title. 

There is no evidence in the record that Spino paid anything for the car. 

Defendant Burien Collision may claim it paid $2000 for a car that the. 

That is hardly valuable consideration for an automobile worth over 

$25,000. 

hlnllenllOrl'. the pl~linti If l'l<lillls tllat Ill' gave notice to Sauve on 

sl'\LTal Ul'C~ISillIIS ur till' displIlL' U\'er ll\\'nl'rship. This is cunsistent with 

till' actiulIs ui' S~IlI\'L' \\110 l'~IIIIIUI nur IW:-i nut CXplailll'd why he wuuld 

slK'nd thousands Ull ~lutOlllllbiles and nut l'\Tn title tllL'lll up "Iter Illore than 

si\ yl'<lrs. Till' oilly lugil'~i1 ill ll'l'l'l I l'l' \\LlS Ill' did Ilut \\<lnt to title thelll 

because that would let Azpitarte know where his cars were so that he 
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could refile suit to regain possession . This fraudulent action on the part of 

the deklH.hll1ts mcans that hl' was not a bona ride purchaser of any or the 

autoillobiles he purchased from Ccdar Rapids towing. 

4. THE COURT ABUSED ITS DISCRETlO;\) BY ~OT GR,\;\)TING 
TilE MOTIO;\l TO :\I\II-:.\D A;\)D CO'\SIDEH.I'\C 1I0W THE 
ISSUES COVEI{ED IN TilE AI\IE.~DI'IENT WERE TO BE DEALT 
WITII UNDER :\ SLJ 1\1 i\L\RY .J LJ DC 1'1 EN'!' MOTION. 

CR 15(a) reads in part as follows: 

Amendments. A party may amend his pleading once as a 
matter of course at any time before a responsive pleading is 
served or, if the pleading is onc to which no responsive 
pleading is permitted and the action has not been placed 
upon the trial calendar, he may so amend it at any time 
within 20 days after it is served. Otherwise, a party may 
amend his pleading only by leave of eourt or by 'vvritten 
consent orthe adverse party; and leave shall be freely given 
when justice so requircs. 

Thl' alllclldllll'llt oi'pkadings is addresscd to thl' sound discretion 

ol'thc trial court, ",1]Usc dl'lcrillinatioll will be O\'crlunll'll on rcvicw only 

I'or abusc or sLll'h disl'I'etiun, !.il/c()11/ I', Jiwls(/l/f('ric(/ II/I', Co/jJ., Xl) Wash. 

2d 571,573 P.2d IJ I () (IlJ7K). An abusl' or discrction is "discretion 

manifestly unreasonable, or cxercised on untenable grounds. or for 

untenable reasons." S/(//c e.r rei. C(/rroll I'. jUl/k('/', 7'0 Wash. 2d 12,26, 

4X2 P.2d 775 (1l)71). 
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III ,/i/,'-',/iulli I', CO/lld/, IU Wasil , !\pp. 7.."27, 517 P.7..d 7..U7 (1t)7J), 

an action for personal injuries, the plaillti IT appealed rrom a denial or a 

motion to alllL'lld thL' pkadillgs alld 1'1'0111 a sunlilwry judgment entered ill 

the dell:ndaill's 1~lvor. Tile I'irst ,1I1lelllkd l'umplail11 rl'slatL'd till' origin,d 

complaint <lnd stated t\\'o additional causes of action. The motion tar leave 

to amend was fikd after the defendant's answer to the original complaint, 

and after the motion far summary judgment had been argued, but before 

the formal] entry of the order granting sUlllmary judgment. The Tagliani 

court, in reversing the denial or kave to amend, quoted the United States 

Supreme Court in FOII/(III I '. /Jil\'l's, -:'7 US ITK I X7.., 9 L. bl. 7..d 7..22, X-:' S. 

Ct. 227 (I %2) as follows: ' 

Ruk 15«1) dL'L' l,lrl's 11\<11 iL'aVL' lu aillend "skdi be I'reL'ly 
giVL'11 \\'hL'1I justicl' S\i 1\:quirL's": Illi..; m:lI1lbIL' is lu be 
heeded .... Il'the ulllkrlying Llets or cilnlnlslances relied 
UpOIl by a phlilltilTIl1<IY be a proper subject orrelie!', he 
ought to be atTonkd an opportunity to lest his claim on the 
meri ts. In the absence 0 f any apparent or declared reason -
such as undue delay, bad l~lith or dilatory motive on the part 
of the movant, ... the leave sought should, as the rules 
require, be "t1'eely given." 

Tog/iolli I'. CO/llJeI/, supra at 2:.-:'. 

I The FOlllan case collstrues I:RCP 15, whiL'h is identical to CR 15(a) 
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lkeause till' triall'our! in till' case bdi.)re us tkelined to state a 

reason on the record lor its dcnial of the motion to amend the pleadings, 

thc court canllOt asccrtain \"hcthcr its dccision ",as based on untimeliness 

of the Illotion or on some other reason, For this reason this court should 

hold that the trial court abused its discretion in denying leave to aillend the 

answer. 

Although undue delay is a legitimate gruund 11.)1' dl'llying leave to 

amend tile pkadings, such delay Illust be accoll1panied by prejudice to the 

IHlllllloving p~lrty . /1/1/lli(fllc(' /Jllras Cl'ce/it COl'ji \'. Uptoll, ()5 Wash . 2d 

79.1, 39t.> P,2d 5X7 (I %5) . In Ulio/l I'. /J(fmes , 32 Wash , App, XX, ()45 

P.2d 1 1 J() ( 19X2), purchasl'rs or realestatl' sought danwges rrom tile 

sellers, One week beli.)re the schedukd trial date, the plaintifr sought kave 

to amend the complaint, \Vhich was denied . 

On appeal, the Elliott court allirlncd the trial court's decision, 

noting that the trial court's order was based on undue delay of the plaintiffs 

in sl'ek i ng the aillendillen t, l'Ulll i Ilg Illore tklll I year a ncr the origi na I 

cUlllplaint was liled, but kss tilan I wl'l'k bdi.)re trial. The court held that 

bccause undue dclay \Vas an adcquate ground 11.)1' denial or the motion, 

therc was no abusc or dislTl'tiun . Ulio/t, at 92 . 
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However, in CUrL/SO I'. Local6<J0, 117{'1 Hlld o/Tew/ls/as, 100 

Wash. 2d 343, 670 P.2d 240 ( I ,)~3) , the plainti rf fi led an action seeking 

damages for defamation and interference with business relations. I-Ie was 

allowed to add the dd~\Illation claim 5 years 4 months after the filing of 

the original complaint. The Caruso court noted that the purpose of 

pleadings is lU Cl1~lbk' a prupl'l' dL'l' isiull 10 be Illalk 011 tilL' 111\:rils, alllillot 

to erect formal and burdellSLlIllL' impedilllents to litigation. CU/"/IS(), al 34') . 

Thl' Caruso L'llllrt IJcld lllal dcl~IY ill and of itsL'lf is insunIcientto 

dellY kavl' 10 al11end: 

The touchstone for denial of an amendment is the prejudice such 

amendment would cause the nonmoving party. CU/"/ISO, at 350. 

The Canlso court noted that the nonmoving party tiled an affidavit 

that it would suffer undue prejudice because of lack of prior knowledge, 

making it difJlcult to prepare a defense, but the affIdavit set forth no 

spcl'ific ubjCl' liLlIIS rl'l~llillg lu ;Iclu~d prl'.iudil'C. Till' Carusu courlllcid that 

this \Vas all illSUJlicicllt SIJU\\illg lu Jllld 11l~ll tllc trial court abused its 

disL"l"clion. ('({/"/ISO , at 351. 

In Ihl' presellt case, i r till' tri~d l'OUrl's dl'l'isioll was based on undue 

delay, such a deeisiull was ~lll ~Ibllsl' o/'disL"l"eliull. Unlikc an attclllpt to 
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amend the pleadings less than I week before trial, a motion to amcnd 

brought scveralmonths bel()re a trial date allows suflieient time to conduct 

<ltkquate discovery <lnd prepan: <I case for trial , <lbsent special 

circumstances. The defendants did not rcspond to thc motion to <lmend 

and theref(m: thl' l'ollrt is kt't with nothing to conclude as to how thc 

P.2d 7J()(1%7) . 

Although the grant or dcnial of an opportunity to amcnd is within 

the discretion of the trial court, "olltright refusal to grant the leave without 

any justifying rcason appcaring for thc denial is not an cxercisc of 

discretion ; it is merely abusc of that discretion and inconsistent with the 

spirit or the Feder<ll Rules." FO/J/(/II, 37 1 U.S. <It I X2. Sec <llso App/iallce 

/Ju.I'crs Credit C()rv I'. U/Jt()II , supra. 

5. UNDER CIVIL RICO, THE STATUTE OF 
Ll IVIlTATIONS IS 4 YEARS, AND ITS PROVISIONS 1-1 A VE NOT 
BEEN LITIGATED IN E.\IU.lEI{ LA "'SUITS 

Civil RICO actiolls ~Irl' SUb.iCl'tto a four-ye~lr st<ltue or limitations. 

In I lg('J/( :\' //()/dillg Corp. V. !llo/fLy-Oulre'\: Assoc. fllc. . 4X3 U .S. 143 

(19X7), the United States Supreme Court decided to apply this uniform 

f()llr-year limitations period prim<lrily because RICO was largely modeled 
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on Ihl' Claylon .!\l'\. I::;. USC ~ I::;. ,lIld a rllllr-Yl'ar slalule is appliL'ablc 10 

Ihal Slalule . The Supreme Cuurt has rendcrcd Ihrec slalUle or limitatiuns 

opinions in RICO GlSl'S, bUI h;ls liL'clilled 10 cnullciatl' \vilh finalily when a 

civil RICO claim aCL'l"ues. III NOlC//iI \'. If()od 52X US 540 (2000) the 

court that 11lL' limitaliolls pcriud runs 110 later th;lIl whl'n thl' pluinti IT 

knows ",hen he has been hurt and who inllictcd the injury. In Ihis case for 

the vehicles in question, the plainti ff did not know who inflicted the injury 

until when he discovered the fraud and conspiracy, 

The Supreme Court in ROlel/a did "not decide whether civil RICO 

allows for a cause or action \Vhen a second predicale acl follows the injury 

or what limitalion accrual mighl apply in such a case," 52~ US at SS0, but 

Ihe lo\\'er courts applying the injury discO\ 'ery ruiL' have done so , They 

hold thaI, irat any dale ancr injury has becn discovered, a new and 

illllcpendellt illjury is illCUITl'd from till' s<lme violation , thl' plaillti IT is 

,lgaill "illjured in his business or properly" wilh seclion IW)4(c) and Ihe 

plaintilrs righl to sue for dWllages from the laller injury "accrues at the 

time he discovered or should have discovered the [later] injury," Bankers 

Trusl I'. Rho({d<.',\', XS0 f.2d lOW) al II 03(2 I1d Cir 199X), 
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In /\/dll' \', , I. U .\lIIi()//, l '() /'ji. 521 US 17l) ( Il)lJ]) the Suprellle 

lulls thl' rUllnillg UJ'tlll'lilllit~ltiul1S plTiud ill RICO ~Ieti()ns irtile pl~lintilT 

has exercised reasonable diligence in respect of its RICO claim" that is, 

the period is tolled irand to till' e.\tent thllt the plaintilTsllOws that he 

l1l:ither knew nor in the exercise of due diligence, reasonably could have 

known of the RICO violation. I lere the defendants prevented the plaintiff 

from learning of the true nature of the tl-aud until Azpitarte learned the 

details in the I Iclton report. 

RIU) , 

1 H USC 13-41 Wlwe\l'r. having devised or intending to 
de,isl' lIny scheme or ani/ice to lkl 'raud, or 1'01' obtaining 
money ur property by Im'ans or I~lise or rraudulellt 
pretensl's , reprl'sl'llI:ltiuns. m prulI1ises. ur to sl'lL dispose 
ot~ loan, l'xclwngl" lIltl'r, give away, distribull', supply, or 
fU)'J1ish or prucure lor unlawful use any counterfeIt or 
spurious coin, obligation, security, or other article, or 
anything represented to be or intimated or held out to be 
such counterfeit or spurious article, for the purpose of 
executing such scheme or artitice or attempting so to do, 
places in any post office or authorized depository for mail 
matter, any matter ur thing whatever to be sent or delivered 
by tile Postal SlT\icc. Ill' lkpusits or eauses tu lX'liL'pusited 
any malleI' or thing whatever to be sent or llel i \'ered by any 
pri\ 'atl' UJ' L'ullIllleJ'L'lal illtL'J'slale L'aITieJ'. OJ' takL's or recL'ivL's 
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tllLTL,rrUlll, <lIly SUCII 1I1attLT ur tllillg, or klluwillgly causes tu 
be de Ii \'ered by n1<l i I or s uc 11 L'arri L'r aCL'ord i Ilg tu tile 
direL,tion thereon, or at till' place at whiL'h it is directed to be 
delivered by till' persull tu wllulll it is addre~sL'd, any such 
matter or thing, shall be tined under this title or imprisoned 
not more than 20 years, or both, If the violation occurs in 
relation to, or involving any benefit authorized, transported, 
transmitted, transferred, disburscd, or paid in connection 
with, a presidentially declared major disaster or emcrgency 
(as those terms are defined in section 102 of the Robert T. 
Stafford Disaster Rdief and Emergency Assistance Act or 
affcL'ts a financial institution, such person shall be lined not 
more than $1 ,OOO,OO() or imprisolled nut murc thall 30 
years, or both , 

I X USC Sec. 2J 12 Whm;ver transports in interstate or 
rorL'ign CUllllllL'rCL' ~I Illutur vl'hiL'k , VCSSL'!. ur airLT~lIt, 
knowillg thL' S~lI111' tu have beell stukn, silalllx' lilled under 
this titk or imprisulIL'd nut mure tilan I () years, or both, 

I H USC Sl'l', 2J D. Sail' or rl'l'l'ipt of S(oit.'11 "ehides 
(~I) W!JuL'vL'r rL'cei ,'es, PUSSL'SSL'S, l'uncL'als, store:-i, bartLT:-i, 
sells, or disposes of any motor \-'Chicle, vessel, or aircraft, 
which has crossed a State or United States boundary after 
being stolc-n, knowing the sallle to Ilave been stolen, shall 
bc lined LInder this titk or imprisuncd not more than 10 
years, or both, 
(b) For purposes of this section, thc term "Statc" includes a 
State of the United States, the District of Columbia, and 
any commonweal th, terri tory, or possess ion of the Un itcd 
States, 

In this case, tile dell:mbnts c~ILlsed ~Iutomobilc titles to be sent 

tllruugll till' Ill~lil \\ilidl had Irauliuklll IIll~JJ"I1latiull Ull tilL'I1I so that thL' 

plailltilruHtld nut lktCJ'lllille Will) till' U\vllL'rs llrtlll' H'llicks were . 
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In the case ul' tile, the 70 gold l'hevdle SS, 454, YIN # 

136370R231345 . the detCndant used a phony auction to gain possession of 

an automobile that was thcn transportcd across state lines 

In the ease of the 69 Chevelle Yin #1363798353345 this would 

arguably only first occur when he learned of the Helton report. Even then 

he did nut know I~)r surc exactly what transpired, 

I n till' (:ISl' ul' till' ()l) :\U\:I V I r\ ii I II nlJ \V -12() 724 till' plai lit il'l' did 

Iwt leal'l1 ol'till' alk~L'd fLILId ulltil :'\u~ust ~,2() 12, when the plaintil'f 

Burien Collision had i'raudukntly tral1sklTed titk tu prupused dekndal1ts 

William and .lane Duc Westu\w with a f~dsc YIN If .. 

While the defcndants lllay objcct to re-litigating the circulllstances 

orlhe 70 gold Chcvelle SS, 454, YIN # 136370R231345, because of the 

earlier suit, the holding there has nothing to do with the proof here, whieh 

requires the plailltillto establisil t\\O predicate acts, 

Till' ruk ill tlli,-; Cill'lIlt is ~i\L'11 ill S['cll/'ilil's jlll'('sl()I'j)I'()I('clio/l 

( 'Olj), \', J 'i::.',1I/(/I/. l)();\ 1',2d I -Il) I (1/11 C'Ir. Il)l)). I'(T,d Ull utileI' grounds. 503 

U,S, 2)~ ( 1')')2) is tll:lt till' 1< It '() tnt dlll'S Iwt I'L'qUll'L' tllat the plaillti j'f' 
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th~ pl<lintilrsuflL'rl'd injury 'hy r~<lsonortll~ (IIkg~d Rico Viol<ltion"'. 

tllat lll~ pbilltill SUi'lL'fl't! illjUfY frolll a P;llll'l'll of prcdicat~ ads. not from 

L'al'1l pfnliealL' ad. Tile clac.siL· illuSlfClliul1: a Iluudluill e.\turts "prot~ctiol1" 

moncy from ~ach of s~veral sllopk~epefs , To state a pattern, it may be 

necessary for any onc plaintiff shopkeeper to allegc thc defendant's 

extortion of others as well. But the plaintitTwill not have been injured by 

the defcndant's cxtortion of othcrs~ 

[N]o requiremcnt exist that the plaintiff must suffer an injury from 

two or more preLl ie<l tl' <lcts Of 1/'0111 ,II I I Ill' pred icale acls. Thus, a R I CO 

6. COURT DID NOT HA VE GROUNDS TO AWARD 
ATTTORNEY FEES. 

Variolls court rules allow the imposition of sanctions. E.G. CR II, 

2 This classic illustration is drawn th)Jll thc Unitcd State's Supreme COlll1 
decision in H)' 111('. I'. NOJ'flJ\\'('Sf('J'I/ Bell Tel. Co., 492 U.S. 229,242 
( 19X9) 
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26(g): CrR4.7(h)(7). Sanctions, including attorney kes may also be 

imposed under the court's inherent equitable powers to manage its own 

proceedings .. In I"e Recall o/Peal"sall-Slipek. 136 Wn.2d 255, 266-67, 961 

P.2d 343 (19~8). Moreover, where the court's inherent pOWI' is concerned, 

"[w]e arc at liberty to set the boundaries of the exercise of that power."ld . 

at 2(l7 n.(l. Trial L"tlurtS h~l\L' till' illhcrL'lll ~Iuthllrity to cOlltrul and Illanage 

their calend<rrs, proceL'dings, and p~lrtics. Sec ('ol"les f>uh 'g ('0. I'. 

1\1 u I"e lit". % WI1.2d SK~, SKK. (l ,n 1'.2d %() ( Il)K I) . 

The dell.'nd~lI11s havl' Ilot <trgued th<tt the sanctions in this case were 

imposed LInder a statute or a rule or becausc of a viol<rtion of a court order 

or that attorney fees were awarded by contract or statute. Therefore, the 

analysis is limited to the court's inherent powers to sanction. The 

Washington State Supreme Court stated that a finding of bad hlith is 

sufficient for attorney fee sanctions under its inherent powers Peal"s({ll

Slipe/i. 13() Wn .2d at 2()7 nA Under kder," case law, courts may assess 

l'llgagL's ill willfull) aIHlsl\l', \ l"<tliulIS, ur intr~tllsigL'llll<tl·tics designed to 

sl~11I ur il'lrass . C/I<i/ll/J('/".\ , '. ,\ /.\(·U 11/, '. ~()I U.S . 32 , .:IS--17, III S.C!. 

2123, 115 I..hl. 2d 27 (Il)l) I). Wasilillglllil's <. 'llLlrt or Appeals has based 
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itsjurisprudenL'l: un Il.'der;til'asl' 1;1\\. It h;ls 11L'ld that while ;1/1 express 

I'illding ul'had 1~litll by till' tri;til'uurt is Ilutrequired. a salll'tiull ol'allorlley 

I'ces illllhlSl'd ulHicr till' l'uUlt's illhl'l'l'llt authority lllustlK' based 011 a 

IIndillg ui'L'llllduL'ltl1;lt \\ ' ;1:-- ;It k<lst "t<llll;IIIIUlIllttu had 1~litll". Slole I'. 

,"d I., I U2 WIl ,App. 4()X, 47-1. S P,3d I (J5X (20()()). 

The' lktl:nse claims lhat the suit \vas frivolous because the plaintiff 

filed a similar suit in 20 10, They have not entered into the record the 

previous suit. Therefore there is no evidentiary basis for their claim, 

Even if this court were to look at the unpublished decision into 

accou nt. the issues were d i ITerenl. In the Ii rst su i t the Sauve defendants 

l'laimed they \\ere hU)'lTS ill guud 1;litl1 bel';lusl' thl' l~;lr \\'as purl'llased al 

an aUl'tiun in guud 1~lilh, The dell.'ndailis l'annull'lailll lhe same here. 

IK'l'ausc SpillU ;IPP;II 'l'lllly \\ ;IS Ill'\l'l' ;I[ till' ;IUl'tiull ;llld i'urgcril's were 

l'OlllIllillcd ill order tll get it IlltU Ilis Il;lllle. III the sCl'und casc illvulving the 

Nova, the \Thicle was not e\'en tilled correctly unlil recently. iwht the 

defendants pulling a haud by titling the vehicle with the wrong YIN 

number and the wrong owner. There was no evidence that Muscle Cars 

was even involved until2012 and there was no way for the plaintiff to 

make a diligent search until the car \vas tilled correctly because there was 
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no way to dcterJn i Ill' the falsillcd VIl'\ number it was titled under, 

The tlrst casc involved an issue where Sauve had clearly itled the 

car on a ccrtain date, In this case it is I1not c1car when the car was actually 

titled, Thc defendants have not met their burden of proving thcir 

affirillative dell:nse becausc they havc submittcd no admissible evidence 

th,lt thl' l'~lr \\~IS C\l'I" titled ill Spino's 11;Jllll' , /\ltllOligh thc title reprot 

l'l,lilllS it W<lS dUlll' silunly <IlkI' thl' ~11IL"liull, the plailltilT contacted olTicer 

I kltllil SUllll' tillll' btl'!" ,ulli I kltllil l'laillll'd thl'ir \\as Illl rl'cord llf thl' car 

being titled, Silll"l' till' titlillg ill\"llh'l'd thc use uf obviously forged 

doculllents, there was a StJ"Ullg possibility that thc dell:ndants had help 

from someone inside DOL where it would be as simple Illatter to predate 

the application, 

The plaintiff could not base the first suit on the information used in 

the second suit because at the tillle oftrhe Illing orthe first suit, he did not 

havc the il1llmllaitllll yet that he h,ld obtaincd at till' tinll' of the second 

suit. 

/\lso, the SCl'lllld suit illl'lulkd ~ll'aliSC Of,lctillll for fraud ,1I1d I'llI' 

l'Ullspll'al'} \\llil'll 11ll'l II dll'i"L-ll'lll Sllllllll' ullilllillitlullS lIllll rule Il)r usillg 

till' L1iscu\"l'I") ruk, 
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The dekmlallts claim llwllhl' plaillliffshlluid havc kilowil althc 

lillIe Ill' likd llll' suil lilal ill' \\ uuld Iusl' al lllC l'\.url or appe,ds, 11U\\'L'vcr. 

IlUl rukd, 

7. THE DEFENDANTS ARE NOT ENTITLED TO ATTORNEY 
FEES IN EQUITY BECAUE THEY COME TO THE COURT WITH 
UNCLEAN HANDS 

Under the "clean hands" doctrine a court in equity will not 

intervene on behal f of a party whose conduct has been unconscientious, 

unjust or marked by lack of good t~lith, King Counly 1', Taxpayers o(King 

COli/Ill". I:n WIl,2d 5X4. M4. l)4l) P,2d 12()O (1907), 

The pbillli Il 11;ls l'llnllu ;llllllOrily lien: lkll USl' ur illllcrl'lll powcrs 

is all eLJuilabk rellll'dy and lill' lkll'llllalllS l'ite 10 elJUily ill their Illotion , 

Ilo\\l' \er. llll' liL'll'lll!;tlllS L"l)1I1l' 1\) lile COlirt \\ililullckall ilands, 

The plainli IT has produu:d dirl'l'l uIlColllrO\ 'ertcd evidence to this court that 

thc L1eknLl,lnts used Ii.)rged and li'audukntly pruLluced duculllenls to lirsl 

hide. and then convert stokn vehicks to parties outside the state (interstate 

transportation of stolen vehicles, a federal offense), The defendants have 

refused to produce a single declaration from the defendants explaining 



their indefensible conduct, apparently because they fear criminal 

prosecution. 

This was a continuation of rcf"using to answer questions that began 

in the tirst suit. The Sauve defendants denied any knowledge of the cars in 

this suit , e\'en though the I klton report showed that Sauve purchased all 

ruur urthL'sc l'~lrs inthL'sL' t\\U suits ull 11L'halfur IsuriL'n Collision ~Ind!or 

(Jayle SaU\'l' . hl'll i I' this l'UUl'l takl's till' ~enL'I'uuS ,Ippru(lch t~lkl'n by the 

trial CllUI'!, by ktlill~ lilc llekillialits ulr\\ ith nu L'\'idcnL'C and withuut 

granting an cquitable stay ur the statutL' u/' limitatiuns, it c~\I1not igllore that 

the defendants basically invitcd this suit with thcir own criminal bchavior. 

Furthcrmorc, the defendant's counscl also comes to the court with 

unclean hands. In his motion for attorney fces he dcmands fees for 

wasting the courts time with a mtoion whcn he knew that his own 

secretary had mis-addressed the envelope and the plaintiff would not be 

attcnding. InstL'ad orsimply rc-nutillg tilL' motion (which should Iwve 

glling tilruugll \\itll tilL' lIlIlll'l'l'ssary hl'''rill~, TilL' attul'llcy \\'(\lllS to L'harge 

the plaintill 1'01' a motion 1'01' reconsideration that supposedly signed on or 

PETITIONER'S OPENING BRIEF - 46 



" . 

~Ibuut l:d1J'Llary ~(J 13, ,'et till' nJl11'! l':111 t~lkl' judil'iaillutil'l' that thcre was 

no reconsilicratiun Ill:lde \\Itllill tllUlllllS or this d~lt. Ill' ~tlsu \\,~llllS to 

connected with this case, I Ie also \Vants to chargc for two phone calls with 

someone named Norman regarding trust funding, with no explanation how 

trust funding has anything to do with this case, Finally the attorney 

culminates his argument by dcmanding $10,000 in attorney fees, ignoring 

the fact that the sum of the aforemctioncd inflated bills is only $S717,OO, 

to lise thc coul'! tu dcl'raud thc plaillti IT ULlt of ~It least $2000.00, 

RE!\IEDIES 

Thc plaintil'i'l'ulltl'lllls lhat lhl' rl'pkvin :Il'lion still holds for all the 

vehicles that the defendants purchased frolll Cedar Rapids Towing. The 

appellant has submitted evidence the cars \Vere stolen and Cedar Rapids 

never had title to the vehicles and did not follow statutes in creating ncw 

titles. The defendants have produced no evidence that they have any right 

to hold possession of the cars. The cause of action ofreplcven should 
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therefore relllain upen. 

In the event the recuvery of the vehicles in their original condition 

remains impossible, the plaintiff should be entitled to collect damages 

through the cOllwrsioll claim. 

TIll' l"laillls fur pans also relll~lillS in dispute. The plaintifT 

l'ulltellds tll~lll'<Il'll ul'tlle l'~II'""uld II<ld OI -:lVI p~II'lS illtlleill. I k SllllUld 

also be able to get till' pans I'etul'lled UI' gel dalll~lges. 

ALTERNATIVE "lOTION H)R CONTINUANCE 

As stated in this reply, tllere were tuu IllallY f~lctual issues ill 

dispute t()r this case to be resolved without a trial. However, if the court 

docs nut believe the plaintiff has comc forth with enough to defend against 

the summary judgment motion, then the plaintiff requested a CR 56(f) 

cOlltillLwllce so that he can obtain statemcnts tl'om Officer Helton which 

would veri f'y the c I ai m that the notat ion was 011 the origi na I wh ich would 

Ila\'e put SaUh' UII Iiolice ui' I Ill' dispUkd l' l:lilll ~llld till' subsequelll errort 

10 obtain a l'l,rti ril'd l'UPY \Vas ~III ;Illeillpl lu avoid Ilavillg to admil he was 

011 1101 il"l' 0 r Illl' d i sp uk. I k 111111 ,'uul d ~Ii "" VLTi 1\ till' p I <I i III i lr" c Ilorts 10 

Im'ale O\vlllTS or till' l';lrs tllruugll I kllull. The pbillli 1'1' also \leeds 10 

depose (iayle Sauve as to all l'\plallalioll /"01' his actiolls which would 
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11111 LiLlillg Llll' l'~II·." \\ ~I'" Lo jl' ._'\l'1I1 Illl' jlLlilililT rl"\l1I1 kamillg ur Lill'il" 

\\ill'l"l'~lholilS. S;llI\l"·, Il'Sllli lilii) ;il)(llil tll'-' IlrCSL' ill l\ll'~ltioll urlile \"eilicks 

lIl1d wilose cOI1Lroltiley arc 110\\ in would cithcr verify that he is entitled to 

possession dircl'lly tilruugh till' I'epk\ill ~ll'tiOI1 agail1st thc dell:l1dllnts or by 

adding more parties to the suit so he could regain possession through the 

added parties. 

The plaintiff should have been allowed to depose Jony McCall and 

his witl:. lie should be allowed to dClllonstrate the delcnd,lI1ts were well 

forge thc ;\ Vf( ·s. 

Thl' pldilltillslHlllld ~i1~u Il~l\l'I)L'l'll allu\\l,t! tu bring in a 

hand\"vriting expcrt to verily tilat it was Mr. Sauve's halldwriting on the 

A Vf('s indicating that he was present at the sale alld he knew the 

ownership orthe vehicle was in dispute and therefore that was the reason 

it was not being sold at a legal auction, 

Thl' pi<linti IT should ilavc becl1 ,lbk to l'onduct discovery on the 

l'bay and pay pal ~ICl'ulints ur till' lkll'lld~ll1ls to Sl'l' i I' they ila\"c sold any or 



,. It 

the missing parts on Ebay. The plaintiff should be able to obtain the 

discovery he has asked for in his t1rst amended and second interrogatories, 

which would show that the Sauve defendants were aware of the fraudulent 

transactions of the Spino (,l) Chevelle Vinl! and the (,l) Nova 

VIN# 1 1 427l)W42()724 Nuva which cventually were wrongfully titled. 

hn~t1ly. Irlll'l'l'SS~II·). till' pl<lilllill . ..;i1uuld l1l'l'll allll\\ed tu dcpuse 

CONCLUSION 

for all the reasons stated above, the appellant requests that the 

I'll I i ng 0 f the tri a I court be reversed and the case rei nstated with the 

plaintiffbeing allowed to continue with discovery. 

Datcd this 3 day of Septcmber, 2014 
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