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A. INTRODUCTION 

This is a Public Records Act, RCW 42.56, ("PRA") case relating to 

three discrete categories of documents, representing a small number of 

documents out of the thousands produced by the City of Marysville 

("City") to a requestor. Three significant PRA issues are present here. 

First, the trial court permitted plaintiff Cedar Grove Composting, Inc. 

("Cedar Grove") to file an action to obtain records and for penalties and 

attorney fees against the City under the PRA in connection with requests 

made to the City by a third person. Cedar Grove was not the requestor and 

thus lacked standing. 

Second, the trial court also determined that the PRA applied to 

records prepared by a consultant of the City that were communications 

between the consultant and third parties, including the Tulalip Tribe, 

which was also a separate client of the consultant. The City never 

received or reviewed any of these documents. The consultant and the 

Tulalip Tribe asserted ownership of them. The City never used such 

documents in its decisionmaking. The records were not public records 

within the PRA's definition. 

Finally, the trial court imposed excessive penalties, including, for 

example, penalties and attorney fees for documents produced prior to 

litigation that the City initially withheld subject to a claim of privilege, 
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and for failing to produce inconsequential documents such as an email 

saying "thank you," or emails forwarding documents, when the balance of 

the email string with its substance was produced. Its most draconian 

penalties were imposed against the City for its failure to produce the 

consultant's documents it never possessed. The trial court's award of 

penalties and fees was an abuse of discretion. 

B. ASSIGNMENTS OF ERROR 

(1) Assignments of Error 

1. The trial court erred in entering its July 2, 2013 summary 

judgment order. 

2. The trial court erred in entering its penalty order on 

September 9, 2013, as revised by its October 18, 2013 penalty order. 

3. The trial court erred in entering its order denying the City's 

motion for reconsideration on October 18, 2013. 

4. The trial court erred in its order awarding costs and 

attorney fees to Cedar Grove on October 18,2013. 

5. The trial court erred in entering findings of fact number 1 

from the order dated October 18,2013. 

6. The trial court erred in entering findings of fact number 5 

from the order dated October 18, 2013. 
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7. The trial court erred in entering findings of fact number 6 

from the order dated October 18, 2013. 

8. The trial court erred in entering findings of fact number 7 

from the order dated October 18,2013. 

9. The trial court erred in entering findings of fact number 8 

from the order dated October 18, 2013. 

10. The trial court erred in entering findings of fact number 9 

from the order dated October 18, 2013. 

11. The trial court erred in entering findings of fact number 12 

from the order dated October 18,2013. 

12. The trial court erred in entering findings of fact number 13 

from the order dated October 18, 2013. 

13. The trial court erred in entering findings of fact number 14 

from the order dated October 18, 2013. 

14. The trial court erred in entering findings of fact number 15 

from the order dated October 18, 2013. 

15. The trial court erred in entering findings of fact number 16 

from the order dated October 18,2013. 

16. The trial court erred in entering findings of fact number 17 

from the order dated October 18, 2013. 
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17. The trial court erred in entering findings of fact number 18 

from the order dated October 18, 2013. 

18. The trial court erred in entering findings of fact number 19 

from the order dated October 18,2013. 

19. The trial court erred in entering findings of fact number 20 

from the order dated October 18, 2013. 

20. The trial court erred in entering findings of fact number 22 

from the order dated October 18,2013. 

21. The trial court erred in entering findings of fact number 23 

from the order dated October 18, 2013. 

22. The trial court erred in entering findings of fact number 25 

from the order dated October 18, 2013. 

23. The trial court erred in entering findings of fact number 26 

from the order dated October 18, 2013. 

24. The trial court erred in entering findings of fact number 27 

from the order dated October 18, 2013. 

25. The trial court erred in entering findings of fact number 28 

from the order dated October 18, 2013. 

26. The trial court erred in entering findings of fact number 29 

from the order dated October 18, 2013. 
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27. The trial court erred in entering findings of fact number 30 

from the order dated October 18,2013. 

28. The trial court erred in entering findings of fact number 31 

from the order dated October 18,2013. 

(2) Issues Pertaining to Assignments of Error 

1. Where a requestor of public records under the PRA 
does not file an action under RCW 42.56.550 to produce records, 
or to seek penalties and attorney fees, does the party for whom the 
requestor sought the records have standing to pursue the action 
where the requestor never identified that party and the requestor is 
an indispensable party to such an action under CR 19(b)? 
(Assignments of Error Number 1) 

2. Did the trial court err in concluding that the City 
violated the PRA when it produced prior to litigation documents 
that it initially believed were covered by attorney-client privilege 
or attorney work product and therefore were exempt from the 
PRA? (Assignments of Error Numbers 2-28) 

3. Did the trial court err in concluding that the 
consultant's records were public records under the PRA even 
though such records were never in the possession of the City, nor 
even seen by municipal officials, were in the possession of third 
parties, and constitute communications between the consultant and 
third parties who asserted they owned such records? (Assignments 
of Error Numbers 2-28) 

4. Did the trial court err in awarding excessive 
penalties and attorney fees under the PRA to Cedar Grove where it 
failed to properly follow the Supreme Court's Yousoufian penalty 
protocol? (Assignments of Error Numbers 2-28) 

C. STATEMENT OF THE CASE 
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Cedar Grove has a commercial compo sting facility located at 3640 

34th Avenue Northeast, within Everett's city limits that handles food 

scraps, yard waste, and other compost materials. CP 1560, 1699. The 

Everett facility is located west of Interstate 5 on the south side of 

Steamboat Slough in an area of relatively flat land and few trees. CP 

1699. Marysville's city limits are located a mere 0.6 miles northeast of 

Cedar Grove's facility, CP 1560, and the Tulalip Indian Reservation is also 

in close proximity and downwind from Cedar Grove. CP 236. 

From 2007 to 2010, the City received a total of 117 odor 

complaints, most of which cited Cedar Grove as the problem. CP 1560, 

1566-74. Additionally, hundreds of citizens prepared a petition 

demanding action by the City to redress the odors that disturbed their lives 

and made them fear for their health and well-being. CP 1576, 1577-1645. 

The City believed that the odors from Cedar Grove threatened the 

well-being of the region and the City's ability to safeguard public health 

and welfare, would have a serious ongoing impact on City residents, and 

would have a serious impact on implementation of the City's future land 

use plans. CP 1561. 

To address the public outcry caused by the Cedar Grove odors, and 

a proposed expansion of the facility, the City assembled a policy and legal 

term to evaluate its options to respond and redress the odor problem. CP 
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1561-63. The City retained outside legal counsel to work with the City 

Attorney, first the law finn of Gordon Thomas Honeywell, and then the 

Perkins Coie law finn. CP 1562, 1648. 

In addition to outside counsel, the City retained a consulting finn 

to assist in communicating with the public and developing legislative, 

policy, and legal options to respond to the Cedar Grove odor. CP 1561-

62. Strategies 360 ("Strategies") is an outside consulting finn with 

numerous clients throughout the region and the United States; it contracts 

with clients and the City has had a relationship on a variety of 

intergovernmental Issues since 2007; Strategies was retained as an 

independent contractor. CP 1647. Strategies was experienced III 

communication with the public, private interests, and other governmental 

entities on a variety of policy issues, including odor issues. CP 1562. 

Beginning on July 26, 2010, the City entered into a contract for 

three months with Strategies (in addition to its unrelated on-going contract 

work with the City) to provide "general communications services, 

permitting strategies and legislative guidance related to resolving odor 

impacts created by businesses in north Everett." CP 1562. After that 

contract term, Strategies' Cedar Grove work was folded into its regular 

contract work. With respect to the odor issue, there was early recognition 

by the City Council, Mayor, and City staff that the odor issue was 
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complicated and highly politicized due to complex regulations and the 

involvement of multiple layers of local, state and regional agencies, as 

well as elected officials. CP 1562. In reviewing a similar situation 

occurring in the Maple Valley area of King County, the City also 

recognized that efforts to address the odor issues would likely lead to 

litigation. CP 1648. 

Full and open communication between the City's odor 

management team, including Strategies, was essential for effective legal 

advice concerning the Cedar Grove odor issue; that advice was 

coordinated by the City Attorney, and assisted by Perkins Coie attorneys. 

CP 1648. Strategies provided the City Attorney with necessary 

information, research, and ideas that enabled him to be fully informed in 

providing legal advice to the City. CP 1648-49. His communications with 

Strategies were treated in the same fashion as communications with any 

other member of the City's odor management team. CP 1649. As such, 

for purposes of the attorney-client privilege, the City treated Strategies as 

the equivalent of an employee and considered communications and advice 

provided between legal counsel and Strategies as privileged. !d. 

Cedar Grove proposed to expand its Everett facility, exacerbating 

the odor issue. CP 1687. The City opposed this expansion in permitting 

proceedings in Everett. CP 1684-85. The City commented on Everett's 
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SEP A determination with regard to Cedar Grove's expanSIOn and the 

permits necessary to accomplish expansion. Id. On February 29, 2012, 

Everett and Puget Sound Clean Air Agency ("PSCAA") issued a proposed 

mitigated determination of non-significance for Cedar Grove's digester 

project proposal. CP 1684, 1687. Due in part to the opposition from the 

City and surrounding jurisdictions, on May 23, 2012, Everett and the 

PSCAA later reversed this preliminary determination and instead issued a 

determination of significance ("OS") that the expansion would have 

probable significant environmental impacts. CP 1684-85, 1689-90. 1 

Rather than prepare an EIS, Cedar Grove withdrew its application and 

shelved its Everett expansion plans. CP 1685, 1692.2 

I A DS requires the pennit applicant to submit a full environment impact 
statement ("EIS"). RCW 43.21C.031; 43.21C.030(2)(c); WAC 197-11-350(2); 197-11-
360(1). 

2 PSCAA, which regulates air quality and issues pennits for Cedar Grove's 
Everett and Maple Valley facilities, imposed large fines on Cedar Grove. On December 
31, 2009, PSCAA issued Civil Penalty No. 09-306CP to Cedar Grove for odors from the 
Everett facility (CP 1704) and on May 26,2010, PSCAA issued two notices of violation 
to Cedar Grove based on public complaints from the Everett facility. CP 1713. On 
October 21,2010, PSCAA issued Civil Penalty No. 1O-253CP to Cedar Grove. Id. 

Cedar Grove appealed these penalties along with additional fines for Cedar 
Grove's operations in Maple Valley, to the Pollution Control Hearings Board ("PCHB") 
which held hearings from February 28 through March 4, 2011. CP 1694-95. Ultimately, 
on July 24, 2011 , the PCHB ruled that Cedar Grove committed all the alleged violations 
at their properties including allegations that odors were creating a significant impact on 
personal health or daily activities; the odor was sufficient to establish that Cedar Grove 
unreasonably interfered with the enjoyment of life or property, of neighbors to its 
properties, and affinned fines of$119,000. CP 1751-52. 

The City sought leave to participate as an amicus curiae in the PCHB appeal. 
PCHB denied that request. CP 1695. 
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On November 1, 2011, the City received a large public records 

request for "available" documents from Kris Cappel of the Sebold Group, 

a consulting and investigative firm. CP 1371-73, 1819-21. Cappel is a 

lawyer, but is not actively practicing law. CP 600, 1821. She did not 

identify any client, or any affiliation with Cedar Grove, but requested 

several large groups of records concerning the Cedar Grove compo sting 

facility and the City's efforts to combat the facility's odor. CP 1371-73. 

As the Cappel request was sweeping in nature, encompassing ten 

separate matters, with two of those matters having eight subparts, CP 

1823-25, the City had to devote substantial resources to searching for and 

producing responsive documents. 

Amy Hess ("Hess"), the Deputy City Clerk, who usually handles 

PRA requests for the City, was given the primary responsibility for 

responding to Cappel. Hess identified which departments and employees 

may have responsive records. She then e-mailed the designated employee 

in each department and sent a copy of Cappel's request; she requested that 

they ask their staff if they might have responsive records. They were 

directed to search physical files as well as electronic records. The City 

Attorney was also notified and asked to search the records in the 

possession of his outside law firm. CP 553-54, 556. The City through 

Hess responded to Cappel, acknowledging receipt of the request on 
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November 7,2011; it estimated that an installment of the records would be 

available by November 30,2011. CP 601,1813,1827,1829. Because of 

the size of the request, the City indicated to Cappel that it wanted to 

respond in regular monthly installments. CP 554, 1827. Hess then 

requested clarification of one request for records relating to the Tulalip 

Tribe and Pacific Topsoil on November 14,2013. CP 1813, 1829. Cappel 

instructed the City to hold off searching for these records. CP 1813. 

In responding to the records request, Hess used keywords directly 

from the requests, as well as other terms that might return responsive 

documents. She searched the City'S e-mail system using a system called 

Barracuda that stores all e-mails sent and received by City employees. CP 

554. She worked with the City's information technology manager to learn 

to set up complex search queries. CP 555. Although she did not use 

specific names of individuals from Strategies, she used the domain name 

"@strategies360.com" which could, and did, bring up the communications 

between Strategies and the City. CP 488, 573. Both the City 

Administrator and the Mayor were asked to check their personal home 

computers for responsive documents, which they did. CP 488, 556. Both 

sent responsive documents for production. CP 494. Based upon the 

extensive scope of the searches, approximately 10,000 emails were 

initially returned based upon a search for "Cedar Grove." Once the 
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electronic search pulled these potentially responsive records, each of those 

emails had to be reviewed to determine if they were, in fact, responsive to 

the request. Several thousand emails had to be reviewed. CP 556. After 

records were determined to be responsive to the request, a second review 

of each was conducted to determine whether any of the content might be 

privileged or otherwise exempt. Hess then forwarded those emails 

potentially subject to privilege to the City Attorney's office for review. 

CP 556. After the City Attorney's office completed its review, sections 

found to be privileged were redacted and the documents were prepared for 

disclosure. As required under the PRA, the City prepared logs that 

contained the identifying information for each responsive document that 

had been located that identified the specific exemption and briefly 

explained whether the documents were exempt because they were 

communications subject to attorney-client privilege, work product, or 

another exemption. CP 557. 

As promised, the City began by responding to Cappel's request in a 

first installment on November 30, 2011. CP 1813.3 This installment 

consisted of easily available records and specific documents that did not 

3 The City tried to make access to its records as simple and easy as possible. 
CP 1814, 1831-32. The records were provided via a secure internet site, as contemplated 
by RCW 42.56.520. CP 1831. Cappel was provided with a username and password to 
access this site. !d. The City offered alternatives, including a CD or paper fonnat if this 
caused any issues. !d. 
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reqUIre extensive searching or reVIew by the City as to exemption or 

privilege issues. CP 1831-32.4 

A second installment was provided to Cappel on December 29, 

2011. CP 1814, 1834-35. The City mailed a CD that was returned and 

was resent on January 5, 2012. CP 1814, 1837, 1839-40. The third 

installment was provided on February 2, 2011. CP 1824, 1839-40. This 

installment identified exempt records and provided an exemption log 

consistent with RCW 42.56.520, the statute requiring the City to set forth 

the basis for each document withheld. CP 1839. 

The City provided a fourth installment for Cappel's request on 

March 8, 2012. CP 1814, 1842-43. A fifth installment was sent on April 

5, 2012. CP 1814, 1845-46. The fifth installment again asked for 

clarification of the item identified in Hess's November 14 e-mail as 

needing clarification; it also indicated that the City had otherwise 

completed its response to Cappel's November 1 request and, importantly, 

invited Cappel to contact the City if further assistance was needed. CP 

1814, 1845-46. Exemption logs were provided for each installment. CP 

4 These records were located quickly and determined to have no privilege 
content; they were released first as Cappel chose not to prioritize what types of records 
she was more interested in. CP 557. This release satisfied some of the more limited and 
focused requests made by Cappel while the City reviewed the large volume of records 
that were potentially responsive to the many other items in the request. CP 1813-14, 
1831-32. For documents that were in a paper format, they had to be scanned. CP 557. 
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1814-15. The last installment contained the bulk of the privileged 

materials because the legal review process requires the document be 

printed, highlighted, scanned, then redacted if required, rescanned, and a 

log produced. CP 558. 

On June 8, 2012, Cappel made a substantially similar request for 

additional public records which covered the time subsequent to her prior 

request. CP 1875, 1886-87.6 The City received the request on June 11, 

2012 and acknowledged it by an e-mail to Cappel on June 18,2012. CP 

1815. The City's response also provided a first installment responding to 

several of the items requested. CP 1815, 1889. 

For the first time on June 15, 2012 in an email, Cappel raised 

questions about the City's responses to her original records request. CP 

2042.7 She asked whether the City correctly identified communications 

with Strategies as privileged. Id. The City responded, by noting that it 

considered communications between the City Attorney and Strategies to 

be the equivalent of communications with a City staffer, and invited 

further discussion of any specific document that remained of concern. CP 

2041. 

6 Again, Cappel did not indicate that her request was made for Cedar Grove. 
CP 1886-87. 

7 Ironically, Cappel complimented the City on its responsiveness to her request. 
CP 2042. 
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On July 3, 2012, the City received a letter from an attorney, 

Michael Moore, referring to the Cappel request; that letter was much more 

confrontational and hostile in tone than Cappel herself had been. CP 

2044-47. Moore also did not identify Cedar Grove his client, but he took 

issue with the fifth installment. Id. Moore requested that the City 

reconsider its response and demanded production of all the e-mails at issue 

by July 13, 2012. Id. The City wrote back acknowledging the letter and 

asking for additional time to complete the requested reconsideration and 

respond. CP 1650, 1653.8 

On August 2, 2012, the City wrote to Moore and provided 

unredacted versions of the e-mails from the fifth installment as he 

demanded. CP 1657. The City chose not to claim the exemption for these 

records, but did not waive the attorney-client privilege with respect to any 

other records. Id. Moore received these documents and asked if they 

The City initially withheld fifteen documents on which attorney-client 
privilege applied from its fifth production after engaging in the review discussed above 
and documented what it had done in its privilege log. After Moore questioned what was 
being withheld and threatened litigation in his July 3, 2012 letter, the City Attorney 
engaged in another review process. The City hired Jeffrey Myers, outside counsel with a 
practice emphasis in PRA matters, to again review what was being withheld. After 
careful review of the additional records demanded by Moore and after consultation with 
Myers and the City, the City Attorney detennined to release the requested documents 
without waiving the attorney-client privilege. CP 551 . The effort was in part to avoid 
litigation and to show the City'S good faith in responding to these massive requests. Id. 
Even though the documents it questioned were produced, Cedar Grove instituted 
litigation anyway. CP 552. 
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were inadvertently disclosing privileged records. CP 1659. The City 

continned that it was not inadvertent. Id. 

Nevertheless, despite having received the documents demanded in 

Moore's July 3 letter,10 Cedar Grove, represented by Moore, tiled suit in 

the Snohomish County Superior Court against the City on August 28, 

2012, claiming the City violated the PRA in it response to Cappel's 

requests. CP 1651,2116-25. 11 The case was ultimately assigned to the 

Honorable Richard T. Okrent for disposition. 

Cedar Grove moved for partial summary judgment on November 

16,2012 on the privilege issue. CP 2083-2102. The City responded to 

Cedar Grove's motion and cross-moved for summary judgment based on 

Cedar Grove's lack of standing. CP 1662-83. 

The trial court considered both motions and entered a July 2,2013 

order, in which without explanation, it concluded that Cedar Grove had 

standing "to assert claims regarding the public records requests made by 

10 In responding to Cappel's request, the City located and reviewed over 10,000 
potentially responsive records. From those, the City produced thousands of responsive 
records. CP 562. The huge volume of material produced is expressed in "bytes." Over I 
gigabyte of data in five different installments was produced for Cappel's November 1, 
2011 request alone. An additional 120 megabytes of data was produced in the June 8, 
2012 follow-up request. CP 562. 

II Ironically, Cedar Grove claimed below the City was engaged in a public 
relations campaign directed against it. However, the documents used by Cedar Grove to 
press that allegation were produced by the City in responding to the request. CP 539. 
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Kris Cappel, who was acting as an undisclosed agent of Cedar Grove." 

CP 1461. The court further detennined: 

Communications between legal counsel for the City with 
either City employees or with Strategies 360, a consultant 
who was acting as a functional equivalent to a City 
employee in this matter, are subject to claims of privilege 
based on the attorney-client privilege and the work product 
doctrine where the content of the communication relates to 
legal advice or materials prepared in anticipation of 
litigation. 

Id. But the court, nevertheless, concluded that the City violated the PRA 

in connection with the withholding of the 15 documents from the initial 

fifth installment. After finding the City liable under the PRA to disclose 

documents, it set the matter over for a later hearing on PRA penalties. CP 

1461-62. 

Cedar Grove then used the PRA case with the City to subpoena 

records directly from Strategies to obtain materials from private 

organizations and the Tribe, who are not subject to the PRA. CP 1395-

1402. Strategies and the City opposed Cedar Grove's efforts to obtain 

documents which were not in possession of the City. CP 1377-88, 1406-

44. The trial court ordered production of the documents which Strategies 

then provided to Cedar Grove. CP 708. From that production, the City 

realized that there were seventeen additional emails which it had not 

previously produced, plus it located two additional ones from the Mayor's 
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personal computer, a total of 19 documents, the first group of documents 

at issue here. All of these were produced by the City pursuant to 

stipulation. CP 1288-38. The third group of 173 documents produced by 

Strategies on August 7, 2013, consists of emails between it and third 

parties including third parties, none of which had ever been sent to the 

City and none of which were ever in the City's files. CP 663. 12 

Cedar Grove then moved for summary judgment regarding 

penalties. CP 708-39. The motion sought a determination that the 19 

inconsequential documents not produced by the City (17 of which came to 

light from the Strategies' production) and the 173 Strategies' documents 

the City never received were public records, the City violated the PRA by 

not producing them, and for penalties, including the delay in producing the 

15 documents the Court previously found was in violation of the PRA. Id. 

Thus, out of the thousands of documents produced by the City, 

Cedar Grove's complaint and motions ultimately pertained to a total of 207 

documents. Out of the 207 documents, Cappel received 15 of them prior 

to filing suit, and 173 were never in the possession of the City to be 

produced. For ease of analysis, the 207 documents should be analyzed in 

three discrete groups. Group (1) the 19 documents produced pursuant to 

12 The City was unaware of the contents of these documents. CP 243-44. 
Strategies only produced them after the Court granted Cedar Grove's motion to compel 
their production. CP 708. 
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stipulation; group (2) the 15 documents initially withheld on the basis 

privilege produced on August 2, 2012; and group (3) 173 Strategies' 

documents, thirteen of which are between the Tulalip Tribe and Strategies 

relating to a "mailer" in which the City had declined to participate. CP 

1367-68. \3 The Strategies' documents also included internal emails 

between Strategies' employees, and emails between Strategies and 

concerned citizens that were never shared with the City.14 

In regard to the Strategies' documents, Al Aldrich, the senior vice 

president of Strategies, testified Strategies worked with a Mr. Davis from 

a citizens group and that it also had a separate contract with the Tulalip 

Tribe. CP 662-68. Strategies asserted it "owned" these documents. CP 

663. 15 Aldrich also testified the Tulalip Tribe commissioned and paid for 

a direct mail piece regarding Cedar Grove odors. CP 665. He also 

testified that although the City knew of its work with the Tulalip Tribe, 

"the City did not pay for, preapprove, or review" any mail piece on Cedar 

13 These three groups are the same as the trial court which used the term 
"batches" to describe them. 

14 The Strategies emails with third parties are contained in Exhibit Q to the 
Tilstra declaration, CP 957-1259 and consist of 160 documents. Note: the only thing not 
produced by the City were portions of the email chain it never received; the underlying 
emails that went to the City were produced. Exhibit R to the Tilstra declaration, CP 
1261-87 consists of 13 documents relating to the "mailer" paid for by the Tulalip Tribe 
which were not sent to the City, and thus not produced by the City. 

15 The City agreed with Strategies. CP 1381-85. 
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Grove odors before it was sent out. Id. Of the 173 records, the City did 

not possess, review, or otherwise "use" the documents. CP 243. Martin 

Napeahi, the General Manager of Quil Ceda Village, a subdivision of the 

Tulalip Tribe, later testified that Strategies had its own contract with 

Strategies, and stated: "As a separate sovereign government, the Tribe 

objects to the utilization of state record laws or state court proceedings to 

compel disclosure of communications between a federally recognized 

Indian tribe and its consultants on matters of tribal concern." CP 238. 

On the second summary judgment motion regarding penalties, the 

trial court ruled in favor of Cedar Grove and imposed penalties of 

$143,740 against the City by a September 9,2013 order. CP 443-55. The 

City timely moved for reconsideration, CP 258-87, which the court denied 

by an order entered on October 18, 2013. CP 7_9. 16 The court also 

entered a revised order on its penalties ruling on October 18, 2013. CP 

10-22.17 The trial court thereafter awarded attorney fees and costs to 

Cedar Grove in the amount of$127,644.83. CP 1-6. 

16 The court struck declarations submitted by the City in support of 
reconsideration. CP 8-9, 236-57. This was an abuse of the trial court's discretion, as will 
be discussed infra. 

17 Although ostensibly entered to address the issue of PRA penalties against the 
City, the trial court's September 9 and October 18 orders contained extensive findings 
that pertained to the City's liability under the PRA, in effect, supplementing the court's 
earlier July 2 order. CP 12-22, 443-53. As this Court knows, such "findings" are 
superfluous on summary judgment and should be disregarded. Hubbard v. Spokane 

Brief of Appellant - 20 



The City timely appealed the trial court's decisions. 

D. SUMMARY OF ARGUMENT 

Cedar Grove lacked standing to seek the public records, penalties, 

and attorney fees under RCW 42.56.550(4) because it was not the 

requestor of the records. As the requestor of records, Kris Cappel was an 

indispensable party to the litigation under CR 19. 

If Cedar Grove had standing to pursue this action, the trial court 

erred in ordering the production of the records of Strategies, a City 

consultant, and finding them to be public records. The trial court erred in 

confiating its decision on attorney-client privilege with the definition of a 

record under the PRA. Strategies' records were never provided to the 

City, never used by the City in its decisionmaking, and are consequently 

not public records under the PRA. At a minimum, there were questions of 

fact that precluded summary judgment on the issue. 

The trial court further erred in imposing excessive penalties against 

the City and awarding fees to Cedar Grove under RCW 42.56.550(4) 

where the City did not violate the PRA as to the Strategies' documents. 

Moreover, even if the City did violate the PRA, the trial court's penalties 

County, 146 Wn.2d 699, 706 n.14, 50 P.3d 602 (2002). It is noteworthy that the trial 
court's "findings" are replete with evidence of that court making factual determinations 
and credibility decisions, matters left to a trier of fact to resolve. NK. v. Corp. of 
Presiding Bishop of Church of Jesus Christ of Latter-Day Saints, 175 Wn. App. 517,537, 
307 P.3d 730, review denied, 179 Wn.2d 1005 (2013). 
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were improvident, are not supported by substantial evidence, and are an 

abuse of discretion where it failed properly to employ the Supreme Court's 

Yousoufian penalty protocol and ignored mitigating factors and the City's 

good faith efforts to produce records. The City produced over 10,000 

records in response to Cappel's request (the group 1 documents were 

inconsequential as to content and inadvertently missed), and the City 

produced the group 2 documents before any litigation. 

E. ARGUMENT I 8 

(1) Cedar Grove Lacked Standing to Present the Allegations of 
PRA Violations by the City in Connection with Cappel's 
PRA Requests 

The City vigorously argued the issue of Cedar Grove's standing to 

file a lawsuit in connection with Cappel's PRA requests. CP 1683. The 

trial court concluded that Cedar Grove had standing, but acknowledged 

that Cappel was, at most, Cedar Grove's undisclosed agent. CP 1461. 

Standing prohibits a party from asserting another's legal right. 

West v. Thurston County, 144 Wn. App. 573, 578, 183 P.3d 346 (2008). 

Standing is a threshold issue this Court reviews de novo. In re Estate of 

18 As this case was resolved on summary judgment, it is important to note that 
the traditional analysis by this Court of summary judgment decisions applies. This Court 
reviews the trial court's decision de novo. Dowler v. Clover Park Sch. Dist. No. 400, 172 
Wn.2d 471, 484, 258 P.3d 676 (2011). The Court must review the facts and all 
reasonable inferences from them in a light most favorable to the City as the non-moving 
party. !d. 
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Becker, 177 Wn.2d 242, 246, 298 P.3d 720 (2013). This Court must 

review any PRA issue de novo. O'Neill v. City of Shoreline, 170 Wn.2d 

138, 145,240 P.3d 1149 (2010). 

RCW 42.56.550(1) establishes the basis upon which a litigant may 

recover penalties and fees when that person is denied public records under 

the PRA. By the express terms of the statute, the records requestor is the 

person who has standing under the PRA to obtain penalties and attorney 

fees: 

Upon the motion of any person having been denied an 
opportunity to inspect or copy a public record by an 
agency, the superior court in the county in which a record is 
maintained may require the responsible agency to show 
cause why it has refused to allow inspection or copying of a 
specific public record or class of records. The burden of 
proof shall be on the agency to establish that refusal to 
permit public inspection and copying is in accordance with 
a statute that exempts or prohibits disclosure in whole or in 
part of specific information or records. 

(emphasis added). By its terms, the statute applies only to persons who 

request public records. 

The standing issue has arisen in several PRA cases. In Kleven v. 

City of Des Moines, 111 Wn. App. 284, 44 P.3d 887 (2002), this Court 

acknowledged the general principle that in order for a person to have 

standing to sue, he/she must have a personal stake in the outcome of a 

case, id. at 290, but, concluded that a person could sue under the then-
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Public Disclosure Act to compel production of public records and could 

recover statutory penalties where the records request was made by the 

person's attorney. Critically, in that case, unlike here, the attorney 

disclosed that the request was made on the client's behalf. Id. at 290-91. 

For well established policy reasons, an attorney acting on behalf of a client 

must disclose this fact to a governmental agency to avoid confusion as to 

whether the attorney is acting in a personal, as distinct from a 

representative capacity?O In Gerrneau v. Mason County, 166 Wn. App. 

789, 271 P.3d 932, review denied, 174 Wn.2d 10tO (2012), a union 

representative requested certain documents pertaining to a purported 

internal affairs investigation of a sheriffs detective. The Court of Appeals 

determined the union representative had standing to bring an action under 

RCW 42.56.550 even though the records were for the benefit of the 

representative's union member. The Court noted the representative had a 

20 RPC 3.9 requires disclosure of representative capacity in nonadjudicative 
proceedings. Although not specifically applicable here, its policy basis is that legislative 
and administrative agencies have a right to expect them to deal with them as they deal 
with courts. Comment [2] . RPC 7.1 prohibits a lawyer from making a "false or 
misleading communication about the lawyer or the lawyer's services." It defines false or 
misleading "if it omits a fact necessary to make the statement considered as a whole not 
materially misleading." Cappel stated: "Pursuant to the Public Records Act, RCW 
42.56, I request..." CP 1823. Cedar Grove is omitted entirely. Likewise, Moore did not 
disclose his representation of Cedar Grove anywhere in his July 3, 2012 letter. CP 1764. 
RPC 8.4 prohibits engaging in conduct involving "deceit or misrepresentation." 
Collectively, these Rules, applicable to Cappel and Moore, evidence a strong public 
policy requiring a lawyer to disclose when acting in a representative capacity. 
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personal stake in the records. Id. at 803-04. Critically, Genneau was the 

records requestor. 

This analysis of RCW 42.56.550(1) is consistent with federal court 

interpretations of the Freedom of Infonnation Act, 5 U.S.c. § 552 

("FOIA") and analogous state statutes.21 The seminal case in this regard is 

McDonnell v. United States, 4 F.3d 1227 (3rd Cir. 1993) in which the 

Third Circuit ruled that while a FOIA requestor need not have a personal 

stake in the infonnation sought, the language of FOIA and its legislative 

history mandated that if a person is not a FOIA requestor regardless ofthat 

21 The City acknowledges that the Kleven court rejected the application of FOIA 
standing precedents. 111 Wn. App. at 290-93. But FOIA cases may be helpful in 
interpreting the PRA if the PRA provision is analogous to a FOIA provision. Francis v. 
Wash. State Dep't o/Corrections, 178 Wn. App. 42, 313 P.3d 457 (2013). Kleven was 
rendered under RCW 42.17 in a case in which the requestor, an attorney, specifically 
articulated in the request that it was made on behalf of the plaintiff client. This Court 
found the fact that under FOIA, unlike RCW 42.17, the requestor had to comply with 
certain rules with regard to the request, including a requirement that the request be in 
writing by the requestor, to be significant. 111 Wn. App. at 291-92. 

Washington law is now akin to FOIA in regard to the precision by which the 
request must be made. The Attorney General's model rules for PRA requests sets forth 
the appropriate contents of a PRA request; the name of the requestor is required. WAC 
44-14-030(4). Indeed, in Gerrneau, Division II conducted a lengthy analysis of whether a 
request for a public record gave an agency "fair notice" of the request, a mandatory 
requirement before the PRA applies. 166 Wn. App. at 804-10. The court noted that the 
identity of the requestor was a key factor as to whether fair notice was given. Jd. at 805. 
See generally, Bonarny v. City 0/ Seattle, 92 Wn. App. 403, 409, 412, 960 P.2d 447 
(1998), review denied, 137 Wn.2d 1012 (1999) (mere request for information as opposed 
to specific records is not a public records request); Smith v. Okanogan County, 100 Wn. 
App. 7, 12, 994 P.2d 857 (2000) ("An important distinction must be drawn between a 
request for information about public records and a request for the records themselves. No 
request was present); Wood v. Lowe, 102 Wn. App. 872, 879, 10 P.3d 494 (2000) (request 
need not mention disclosure law but fair notice is necessary; no request was present); 
Beal v. City o/Seattle, 150 Wn. App. 865, 875-76,209 P.3d 872 (2009) (request need not 
be in writing, but fair notice is required; no request was present) . 
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person's actual personal interest in the requested documents, that person 

lacks standing to sue an agency when the agency refuses to disclose the 

documents. Id. at 1236-39. See also, Wetzel v. us. Dep't of Veterans 

Affairs, 949 F.Supp.2d 198 (D. D.C. 2013) (courts routinely dismiss FOIA 

cases for lack of standing where plaintiffs name is not on request or 

requestor fails to articulate that request is made as plaintiffs 

representative); Feinman v. Fed. Bureau of Investigation, 680 F. Supp.2d 

169 (D. D.C. 2010) (FOIA requestor could not assign right to judicial 

review of request denial). 

Perhaps the most significant recent decision of our Supreme Court 

on PRA standing arose in the context of CR 19 in Burt v. Wash. State 

Dep't of Corrections, 168 Wn.2d 828, 231 P.3d 191 (2010). There, the 

Court ruled that an inmate who requested public records under the PRA 

was an indispensable party under CR 1922 to any action under RCW 

22 The significance of being an indispensable party was addressed by our 
Supreme Court in Automotive United Trades Organization v. State, 175 Wn.2d 218, 227-
28, 285 P.3d 52 (2012) wherein the Court stated: 

The doctrine of indispensability is rooted in equitable principles. See 
Crosby v. Spokane County, 137 Wash.2d 296, 309, 971 P.2d 32 (1999). 
Its touchstone is whether the action can proceed without absentees "in 
equity and good conscience." Id. The doctrine favors judicial 
economy by avoiding redundant proceedings, safeguards judicial 
dignity by avoiding inconsistent decrees, and preserves the rights of 
absentees to be heard in controversies affecting their rights. 

While the doctrine's evaluation can be traced back several hundred 
years, the modem rule's formulation has its genesis in the 1854 
Supreme Court decision in Shields v. Barrow, 58 U.S. (17 How.) 130, 
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42.56.540 by a governmental agency to enjoin production of the records. 

As the Court succinctly noted: "Here, no party disputes that [the inmate] 

has an interest in the subject of the action; he is the requestor of the 

records." Id. at 834. Cappel was an indispensable party, as the records 

requestor, to any action under RCW 42.56.550(1). Cappel's requests gave 

no indication the request was made in some representative capacity. Thus, 

as it is undisputed that Cappel is not a party to this action and nowhere 

indicated in her request that she was acting as Cedar Grove's agent or 

lawyer, the trial court here lacked the ability to render a judgment in Cedar 

Grove's favor. Stated another way, Cedar Grove lacked standing to pursue 

the action under RCW 42.56.550 that only Cappel as the records requestor 

could pursue, given the language ofRCW 42.56.550(1) and CR 19. 

In sum, Cedar Grove lacked standing under RCW 42.56.550(1) to 

assert Cappel's claim that the City failed to produce records under the 

15 L.Ed. 158 (1854). There, the Court classified indispensable parties 
as those "who not only have an interest in the controversy, but an 
interest of such a nature that a final decree cannot be made without 
either affecting that interest, or leaving the controversy in such a 
condition that its final termination may be wholly inconsistent with 
equity and good conscience. Id. at 139. It further noted that parties 
who are merely "necessary," and not "indispensable," are those whose 
"interests are separable from those of the parties before the court, so 
that the court can proceed to a decree, and do complete and final 
justice, without affecting [absentees]." Id. (emphasis added). 
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PRA where Cappel requested the records from the City as the undisclosed 

agent of Cedar Grove.24 

(2) The PRA Does Not Extend to the Records of a City's 
Private Consultant 

The trial court here concluded that the City violated the PRA in 

connection with 207 documents, all but one relating to Strategies.zs As 

noted above, the documents fall into three separate categories discussed 

below. Group 1 consists of nineteen documents which the City did 

receive, but were not initially produced by the City or disclosed in an 

exemption log. CP 1288. Group 2 consists of fifteen documents 

identified from the City's fifth installment of records produced on April 5, 

2012. CP 1461-62.26 These records were produced before litigation 

without waiving privilege until that issue could be determined by the 

Court. The third group of 173 documents is the most significant. It is 

undisputed that none of these documents were ever sent or received by the 

24 If this Court agrees with the City on standing, it need not address the issue of 
whether the PRA applies to Strategies. 

25 The other one is a document from the Mayor's personal home computer 
relating to an email with the head of a citizens group. CP 1335. The Mayor sent it, along 
with one from Strategies to the records officer, for PRA disclosure, but those two were 
inadvertently omitted from the PRA production. CP 1333. 

26 The Court also found that the City did not violate the PRA as to certain 
privileged documents with Strategies. As the City did not violate the PRA as to those 
documents and provided 4 installments of records in accordance with Cappel's request, 
this bears on the propriety of any daily PRA penalties, an issue discussed infra. 
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City, its officers, or employees. All of them are communications between 

Strategies and third parties, including the Tulalip Tribe, another Strategy 

client. None of them were located in City files. 

The trial court found that attorney-client privilege and the work 

product doctrine applied to communications between legal counsel with 

either City employees or with Strategies "who was acting as the functional 

equivalent to a City employee in this matter" ... "where the content of the 

communication relates to legal advice or materials prepared in anticipation 

of litigation." CP 1461. 

Later, the trial court would bootstrap its privilege decision to find 

the 173 Strategies' documents to be public records, even though they were 

never in the City's possession. CP 13-15 (FF 6-8). Conflating its 

privilege analysis with its analysis of what constitutes a public record, the 

trial court found that Strategies' records were subject to the PRA because 

the City and Strategies "were enmeshed in what was essentially an 

employer-employee-like relationship." CP 13.27 The court determined 

that Strategies' records by and between third parties were the City's public 

records because they were "used" by the City within the meaning ofRCW 

27 The trial court's rationale for its decision was provided in its decision on the 
proper PRA penalties. CP 10-22,443-55. 
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42.56.010(3). CP 14.28 The trial court's decision represents a massive 

expansion of the PRA far beyond the specific contours of the Act,29 an 

expansion this Court should reject. 

(a) Strategies Is Not a Public Agency under RCW 
42.56.010(1) 

As a starting point in the PRA analysis, it is important to note that 

Strategies is not a public agency subject to the PRA. In certain rare 

circumstances, Washington courts have concluded that the records of 

private contractors doing business with the government are subject to the 

PRA. But merely because a private consultant or contractor does business 

with a government agency does not transform such a firm into a public 

entity whose records are subject to the PRA. By applying the PRA to 

records held by a contractor, based upon the notion that it is the equivalent 

28 The trial court did not find that City officials actually used the records in the 
sense of reviewing and considering their contents. Instead, it stated: 

CP 14. 

.... Strategies generated these records to further the political goals and 
interests of Marysville, that they were employed by Marysville and 
made instrumental to Marysville's governmental ends or purposes, and 
that a nexus exists between their use/creation and Marysville's own 
political goals as a result. 

29 While it may seem anomalous for the City to assert that Strategies is not a 
public agency but that its participation in the City'S litigation team on the Cedar Grove 
project was within the attorney-client privilege, exempting any records from the PRA, the 
argument is consistent. The privilege at issue is broad, as will be noted infra, and can 
extend to consultants and other independent contractors. 
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of a City employee, the Court erroneously treats the contractor as the 

equivalent of an "agency" which Strategies is not. 

RCW 42.56.010(1) defines a public agency under the PRA as "all 

state agencies and all local agencies." A "local agency" includes "every 

county, city, town, municipal corporation, quasi-municipal corporation or 

special purpose district, or any office, department, division, bureau, board, 

commission, or agency thereof, or other local public agency." Nowhere in 

that statutory definition is there a reference to consultants or contractors 

with public agencies. Instead, the PRA only applies to public records that 

are "proposed, owned, used or retained" by an "agency," not records from 

an agency's contractor that are never provided to the agency, that the 

agency does not even know exists, or were prepared for other clients. 

Notwithstanding the absence of specific language in the PRA on its 

application to government contractors, Washington courts have applied 

the PRA to certain otherwise private entities if those private entities are de 

facto government agencies. Beginning in Telford v. Thurston County Bd. 

of Commissioners, 95 Wn. App. 149, 974 P.2d 886, review denied, 138 

Wn.2d 1015 (1999), Washington courts have applied the PRA to private 

entities if they are the "functional equivalent" of a public agency.30 Under 

30 The unfairness of applying Telford's functional equivalency test to private 
businesses is articulated in Jeffrey A. Ware, Clarke v. Tri-Cities Animal Care & Control 
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that test, courts must evaluate if a private entity is essentially acting as a 

de facto public agency by looking to (1) the entity's governmental 

function; (2) the entity's government funding; (3) government control over 

the entity; and (4) the entity's origin. Id. at 162-63. There, the court found 

that the Washington State Association of Counties ("WSAC") and the 

Washington Association of County Officials ("WACO") were subject to 

the campaign funding portions of the Public Disclosure Act (of which the 

PRA was then also a part). The court noted both organizations were 

authorized by the Legislature to act in certain areas, were made up 

exclusively of elected officials, were funded largely by those officials, and 

were formed by county officials to further county business. Id. at 165-66. 

See also, West v. State, 162 Wn. App. 120,252 P.3d 406 (2011) (WACO 

subject to Open Public Meetings Act as it was a public agency given 

powers entrusted to it by the Legislature, its membership of public 

officials, and its public financing). Cedar Grove conceded below that the 

public agency analysis was not applicable here, while still arguing Telford 

was a basis to impose liability.31 

Shelter: How Did Private Businesses Become Government "Agencies" under the 
Washington Public Records Act?, 33 Seattle U. Law Rev. 741 (20lO). 

31 "By its own admissions, Strategies is not this type of pseudo-governmental 
entity and, again, the question before the Court at the time it ruled that Strategies was the 
functional equivalent of a Marysville "employee" was not whether Strategies was the 
functional equivalent of an agency under Telford. " CP 231 . 
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In Clarke v. Tri-Cities Animal Care & Control Shelter, 144 Wn. 

App. 185, 181 P .3d 881 (2008), the Court of Appeals determined that a 

contractor providing animal control services by contract for the cities of 

Richland, Pasco, and Kennewick was subject to the former public records 

provisions of the Public Disclosure Act because it was providing essential 

government services under substantial government control. The 

contractor was primarily government-funded. The court determined that 

the contractor was effectively a stand-in for a public agency, unlike the 

situation of Strategies here. 

By contrast, in Spokane Research & Defense Fund v. West Central 

Community Development Association, 133 Wn. App. 602, 137 P.3d 120 

(2006), review denied, 160 Wn.2d 106 (2007), Division III concluded that 

a community development association was not a public agency although it 

contracted with the City of Spokane to administer certain grants, with 25% 

of its funding being private. The court pointedly observed: 

The Association is incorporated as a conventional Internal 
Revenue Code 503(c)(3) charity. The Association does not 
fall within the City's park department as asserted. The City 
aptly argues "private vendors at Riverfront Park are not 
'agencies' just because they sell burritos at the park." City's 
Resp. Br. at 11. Unlike the Telford entities, the Association 
was not created to fulfill a legislative mandate. The 
Association does not make policy or legislate. The 
Association does not execute law or regulate law. The 
Association does not adjudicate disputes. The Association 
is not controlled by elected or appointed county officials, is 
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not government audited, and its employees are not paid by 
a government or enjoy government health or retirement 
benefits. In short, the Association possesses no material 
governmental attributes or characteristics. The Association 
simply rents space from the City, administers public and 
private grants, subleases space for its own benefit, and 
operates apart from government control. 

Id. at 608. The City was not involved in the Association's day-to-day 

operations. Id. at 609. 

Strategies is not a public agency under Telford's 4-part test 

(assuming that such a test is even appropriate for a contractor like 

Strategies). Strategies was not providing across-the-board government 

services that made it the effective stand-in for a regular governmental 

agency. Rather, it was providing specific services by contract on a 

specific project. Strategies was a private business, independent of the 

City, with numerous clients, both public and private. It has corporate 

offices throughout the country. The City did not control Strategies' 

operations on a day-to-day basis. It contracted with Strategies for its 

services designed to achieve an outcome on a specific matter. CP 1562, 

1647.32 

32 This is the essence of an independent contractor relationship. This has long 
been the principle in Washington. Hollingbery v. Dunn, 68 Wn.2d 75 , 79-80, 411 P.2d 
431 (1966) ("an independent contractor .. . may be generally defined as one who 
contractually undertakes to perform services for another, but who is not controlled by the 
other nor subject to the other's right to control with respect to his physical conduct in 
performing the services."). 
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In sum, Strategies is not a public agency to which the PRA applies. 

The trial court erred by treating all records of Strategies as public records 

subject to disclosure, even though it worked independently of City 

direction, did not provide or inform the City of specific records at issue, 

and prepared many of them for other clients, namely the Tulalip Tribe. 

(b) Strategies' Documents by and between Third Parties 
Were Not Public Records As the City Did Not 
"Use" Them 

The trial court erred in concluding that the City "used" Strategies' 

documents rendering them public records under the PRA. CP 14. The 

trial court's decision concedes that the City did not prepare, own, or retain 

the Strategies' records. Moreover, nowhere did the trial court specifically 

find that the City used such records in its decisionrnaking. 

RCW 42.56.010(3) defines a public record33 under the PRA: 

any writing containing information relating to the conduct 
of government or the performance of any governmental or 
proprietary function prepared, owned, or retained by any 
state or local agency regardless of physical form or 
characteristics. 

Thus, not every record that touches upon a government activity is then 

necessarily a "public record" for the Act's purpose. The PRA applies only 

33 Under the PRA only public records are subject to disclosure. Smith, 100 Wn. 
App. at 12 (plaintiff sought lists and records that did not exist; requests for infonnation, 
as opposed to records, is outside the PRA); Bonamy, 92 Wn. App. at 409 (same). 
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if the record is in writing and a public agency like the City prepares, owns, 

uses, or retains it34 for the conduct of the government. 35 

The case law on when a government agency "uses" a record so as 

to make it subject to the PRA is sparse. The seminal case on the "use" by 

a government agency of materials making such materials a public record 

under the PRA is Concerned Ratepayers Ass In v. Public Utility District 

No.1 o/Clark County, Wash., 138 Wn.2d 950,983 P.2d 635 (1999), a 

case arising under the Public Disclosure Act's definition of a public 

record. There, the PUD reviewed, evaluated, and referenced a technical 

document relating to the design specifications for a turbine generator to be 

installed in a proposed power plant in Vancouver prepared by the 

contractor selected by the PUD to provide the plant's turbine generators. 

Despite reviewing the document to determine the necessary contract 

requirements, the PUD did not retain the document in question. Our 

34 Under traditional principles of statutory interpretation in interpreting RCW 
42.56.010(3), this Court should apply the Legislature's plain intent derived from the 
words of RCW 42.56.010(3). Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 
1,9,43 P.3d 4 (2002). 

35 In Dragonslayer, Inc. v. Wash . State Gambling Comm 'n, 139 Wn. App. 433, 
161 P.3d 428 (2007), Division II concluded that financial statements of certain card 
rooms submitted to the Gambling Commission were not public records simply because 
they were related to the Commission's regulatory function. The court noted that PRA 
applied only if the material is in writing, it contained information pertaining to the 
conduct of government or performance of a governmental function, and the government 
prepared, owned, used, or retained the material; all three factors must be proved. Id. at 
444. The court found insufficient evidence of the relevance of the financial statements to 
the conduct of government or the Commission's decisionmaking process to merit finding 
such statements to be public records. Id. at 445-46. 
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Supreme Court approved of a definition of "use" that looked to whether 

the agency applied the document to a given purpose or the document was 

instrumental to a governmental end or purpose. Id. at 959. The Court 

stated: 

Whether information has been "used," should not turn on 
whether the information is applied to an agency's final 
work product. Rather, the critical inquiry is whether the 
requested information bears a nexus with the agency's 
decision-making process. A nexus between the information 
at issue and an agency's decision-making process exists 
where the information relates not only to the conduct or 
performance of the agency or its proprietary functions, but 
is also a relevant factor in the agency's action. That is, 
certain data may still be relevant and an important 
consideration in an agency's decision-making process even 
if it is not a part of the agency's final work product. Thus, 
mere reference to a document that has no relevance to an 
agency's conduct or performance may not constitute "use," 
but information that is reviewed, evaluated, or referred to 
and has an impact on an agency's decision-making process 
would be within the parameters of the Act. 

/d. at 960-61 (citations omitted). The document must be used in the 

government's decisionmaking process. 

The decision in West v. Thurston County, 168 Wn. App. 162, 275 

P.3d 1200 (2012), relating to attorney billing invoices, is also instructive.36 

There, Division II carefully examined the attorney billings at issue in light 

of RCW 42.56.010(3) and concluded that attorney invoices for services 

36 The trial court never specifically addressed West in its written decision. CP 
19. 
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over the County's deductible limit of $250,000 were not public records 

because the records were not used by the agency where it never received 

them. The court noted that the trial court applied Concerned Ratepayers 

in ruling: 

Thurston County did not receIve invoices for defense 
services over their $250,000 deduct[i]ble. Additionally, 
there is no evidence that Thurston County reviewed, 
evaluated, referred to or otherwise considered defense 
invoices over their $250,000 deduct[i]ble in their decision­
making process regarding their defense in Broyles or for 
any other purpose. There is no showing that the defense 
invoices for services over Thurston County's $250,000 
deduct[i]ble had a nexus with Thurston County's decision­
making process. 

CP at 180-81. In our view, the superior court properly 
applied Concerned Ratepayers in its "use" analysis. 
Accordingly, we hold that the County did not "use" the 
invoices that exceeded its deductible. RCW 42.56.010(2). 

!d. at 185-86. 

Based on the record here, the trial court erred in concluding that 

the 173 Strategies' documents were public records. Cedar Grove 

presented no evidence that the City reviewed, evaluated or applied these 

documents to any governmental decision. Neither the Court nor Cedar 

Grove presented any evidence that the City reviewed, evaluated, or 

applied these documents to any governmental decision. Neither the Court 

nor Cedar Grove ever identified any governmental decision to which the 

documents allegedly related. Thus, there is no essential nexus to 

Brief of Appellant - 38 



governmental decisionmaking as required by Concerned Ratepayers. The 

trial court found that the Strategies' e-mails "were made instrumental to 

Marysville's governmental ends or purposes," CP 15, but it did not show 

any connection between any of the specific 173 Strategies' emails and a 

governn1ental decision or action. Particularly as to the 13 documents 

relating to the mailer the only evidence was the City rejected being 

involved in such a project. It apparently relied on Cedar Grove's 

speculation that the City was pulling Strategies' strings, which IS 

antithetical to the very definition of an independent contractor. 37 

The undisputed evidence showed that the City never received the 

documents or in any way possessed them; it obviously could not "use" 

documents it never had. No case law extends the PRA's definition of a 

public record to documents that were by and between third parties and 

which were never in the possession of a public entity. Here, Cedar Grove 

seeks not only to extend the PRA to documents the City never received, 

but to penalize the City for failing to produce documents it had no right to 

obtain. All of the 173 documents at issue involve communications 

between Strategies and third parties, including another client of Strategies, 

a sovereign Indian nation. It is undisputed that both Strategies and the 

37 Cedar Grove's argument that if an agency asks a contractor (e.g., lawyer or 
policy firm) for advice about a public policy issue, any advice they subsequently give to 
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Tulalip Tribe asserted they owned the documents. The City had no 

authority to compel Strategies to provide it with documents relating to 

Strategies' other clients. Plainly, the City has no ability, or means to 

compel, the Tribe as a sovereign entity, to produce the documents. 

Significantly, Cedar Grove's request does not even encompass such 

documents. Cappel's request was for "available information." CP 1823. 

To hold the 173 Strategies' documents were public records places public 

agencies in the impossible position of being liable for the production of 

documents generated by third parties that it does not have, cannot obtain, 

and does not even know exist. 

(c) The Application of Attorney-Client Privilege to 
Strategies Does Not Make Its Documents the City's 
Public Records 

The trial court also concluded that because the City successfully 

argued that attorney-client privilege and work product applied to certain 

communications by the City with Strategies that every Strategies' 

document, even some not relating to Cedar Grove, 38 became public 

records. CP 13, 14, 15. This places a public agency in the untenable 

position of having to choose between the important privilege that allows 

others necessarily serves a governmental purpose. This exponentially expands the reach 
of the PRA beyond the bounds of the agency and invades the activities of private parties. 

38 CP 566, Exs. 9 and 10 relate to the Department of Ecology rules and a 
composting facility in Thurston County. 
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the legal system to function and being held liable for PRA violations for 

an independent contractor's communications with third parties that the 

public agency never receives, and never knew about. That was error. 39 

The attorney-client privilege doctrine is central to the functioning 

of the legal system and the critical importance of this privilege is 

recognized in regard to the production of public records.4o 

RCW 5.60.060 recognizes attorney-client privilege in Washington. 

The PRA recognizes that "other statutes" besides the PRA may prohibit 

the disclosure of what are otherwise public records. RCW 42.56.070(1); 

Ameriquest Mortgage Co. v. Wash. State Office of Att'y Gen., 170 Wn.2d 

418,439-40,241 P.3d 1245 (2010). RCW 5.60.060 is one of those "other 

39 To be clear, the City is assigning error to the trial court's analysis that the 
assertion of privilege or work product as to records rendered them public records under 
the PRA. As will be discussed infra, the City is not assigning error to the determination 
that 15 documents, originally believed by the City to be privileged, which the City 
subsequently produced before litigation should have been found to be privileged. The 
City is objecting to the trial court's allowing for recovery by Cedar Grove penalties and 
fees for those 15 documents which were produced after requested review and prior to 
litigation. 

40 While the PRA is a strongly worded mandate for disclosure of public records, 
City of Federal Way v. Koenig, 167 Wn.2d 341, 344-45, 217 P.3d 1172 (2009), that 
statute makes clear which records are subject to its provisions and affords certain 
statutory exemptions. Courts interpret the disclosure provisions of the PRA liberally and 
its exemptions narrowly, Livingston v. Cedeno, 164 Wn.2d 46,50, 186 P.3d 1055 (2008), 
but that liberal construction imperative does not permit courts to ignore the plain 
language of a specific public disclosure exemption. Building Industry Ass'n of Wash. v. 
State, Dep't of Labor & Indus., 123 Wn. App. 656, 666, 88 P.3d 537, review denied, 154 
Wn.2d 1030 (2004) (WISHA direction that ergonomic consultation reports were 
confidential and not open to public inspections). 
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statutes." Hangartner v. City of Seattle, 151 Wn.2d 439, 450-54, 90 P .3d 

26 (2004). 

The attorney-client privilege is one of the oldest and most widely 

recognized principles in our jurisprudence and constitutes a basic 

foundation for an effective relationship between an attorney and client. It 

is predicated upon full, frank and open communications between counsel 

and client. Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 108, 130 S. 

Ct. 599, 606, 175 L. Ed.2d 458 (2009). 

Washington courts have rigorously safeguarded the confidential 

communications between attorney and client for the same reasons. 

Numerous cases hold that the privilege promotes the free, full, open 

communication between the attorney and client and warn against dire 

consequences if that communication is chilled. Dietz v. Doe, 131 Wn.2d 

835, 842, 935 P.2d 611, 615 (1997); In re Disciplinary Proceeding 

Against Schafer, 149 Wn.2d 148, 161-62,66 P.3d 1036 (2003). See also, 

Soter v. Cowles Publ'g Co., 162 Wn.2d 716, 745, 174 P.3d 60 (2007) 

(PRA case). 

The trial court here concluded that Strategies acted in a 

relationship tantamount to an employment relationship with the City, CP 

13-14, and it fully understood the privilege applied to Strategies, rejecting 

Cedar Grove's assertion that there is no privilege for communication 
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between a consultant hired by the City to assist In developing policy 

options and communicating with the public in response to the odor created 

by their compost facility. CP 1461.43 The trial court was correct in this 

aspect of its ruling. In In re Bieter Co., 16 F.3d 929 (8th Cir. 1994), the 

Eighth Circuit extended privilege to communications between an 

independent contractor for a real estate partnership and the partnership's 

counsel. The contractor had interacted on a daily basis with the 

partnership's principals and was involved in the transaction that gave rise 

to the suit. Id., 16 F .3d at 938. The court held that "an independent 

consultant can be a representative of the client for the purpose of applying 

the attorney-client privilege." Id., 16 F.3d at 936. The court considered it 

"inappropriate to distinguish between those on the client's payroll and 

those who are instead, and for whatever reason, employed as independent 

contractors." Id., 16 F.3d at 937. The court feared that "too narrow a 

definition of 'representative of the client' will lead to attorneys not being 

able to confer confidentially with nonemployees who, due to their 

43 The trial court stated: 

Communications between legal counsel for the City with either City 
employees or with Strategies 360, a consultant who was acting as a 
functional equivalent to a City employee in this matter, are subject to 
claims of privilege based on the attorney-client privilege and the work 
product doctrine where the content of the communication relates to 
legal advice or materials prepared in anticipation of litigation. 

CP 1461. 
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relationship to the client, posses just the very sort of infonnation that the 

privilege envisions flowing most freely." Jd., 16 F.3d at 938. The court 

held that the attorney-client privilege applied to communications between 

counsel and the outside consultant because the consultant was retained: 

to provide advice and guidance regarding commercial and 
retail development based upon [his] knowledge of 
commercial and retail business in the State of Minnesota, 
just as one would retain an outside accountant for her 
knowledge of, say, the proper accounting practices and 
taxation concerns of partnerships. There is no principled 
basis to distinguish [the Bieter consultant's] role from that 
of an employee, and his involvement in the subject of the 
litigation makes him precisely the sort of person with whom 
a lawyer would wish to confer confidentially[.] 

Bieter, 16 F.3d at 938 (emphasis added).44 

Despite its correct understanding that the City's was entitled to 

assert an exemption from PRA disclosure based upon attorney-client 

privilege and the work product doctrine that extended to Strategies' 

documents, the trial court erred in concluding that because the City was 

correct in the proper assertion of such an exemption, this acted as the 

44 The Ninth Circuit also follows Bieter. United States v. Graf, 610 F.3d 1148, 
1159 (9th Cir. 2010) (an outside consultant's role in the company was that ofa functional 
employee, thus implicating the corporate attorney-client privilege) . See also, 
McCaugherty v. SijJermann, 132 F.R.D. 234, 239 (N.D. Cal. 1990) (no principled basis 
for distinguishing consultant's communications with attorneys and corporate employee's 
communications with attorneys); Mt. Hawley Ins. Co. v. Felman Prod., Inc., 271 F.R.D. 
125, 132-33 (S.D. W. Va. 2010). Communications between attorneys and consultants 
that function as part of the City's management team as the functional equivalent of 
employees are privileged. Several cases have applied this to a "public relations" firm. 
F.T.C v. GlaxoSmithKline, 294 F.3d 141 (D.C. Cir. 2002); In re Copper Market Antitrust 
Litigation, 200 F.R.D. 213 , 218-19 (S.D.N.Y. 2001). 
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functional equivalent of an admission that all other Strategies' documents 

were therefore public records, including the 173 documents not sent to the 

City. 

The questions of attorney-client privilege for government 

contractors is distinct from the question of whether a government "uses" 

the records of such a contractor, records the government has never had in 

its possession or utilized for its decisionmaking. Attorney-client privilege 

is necessarily broad, to safeguard the litigation process and the client­

lawyer relationship. The definition of a public record is necessarily 

narrower. The trial court's decision conflates the two concepts in a fashion 

that ultimately will force governments to make the Hobbesian choice of 

exerting privilege and risking PRA penalties, or foregoing privilege and 

losing a long-cherished core protection for confidentiality of 

communications with counsel. 

The bottom line effect of Cedar Grove's position adopted by the 

trial court is pernicious. Virtually all records of government contractors 

potentially now become public records, even if the records were never sent 

to, or used by, the government. This is a distortion of the PRA and an 

unprecedented expansion of its scope. 
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(d) At a Minimum, Questions of Fact Preclude a 
Finding that the 173 Documents Were Public 
Records and that the Failure to Provide the 19 
Documents Was a Violation of the PRA 

The trial court found the City violated the PRA both for the 173 

group 3 Strategies' documents the City never received and for the 19 

group 1 documents the City later produced. Questions of fact preclude 

such a finding. Cedar Grove conceded the summary judgment standard 

applied to the 173 documents. CP 211. 

Strategies provided essential and unique services to assist the City 

in responding to the public outcry caused by the odor emanating from 

Cedar Grove's adjacent compo sting facility. There are complex regulatory 

and intergovernmental issues dealing with federal, state, tribal and local 

regulations. Strategies brought experience and expertise in dealing with 

these multiple layers of government to address the public's concern with a 

cohesive consistent policy response. Its ability to coordinate development 

of the policy, legal and public communications aspects was essential for 

the City to act in the public's interest. 

However, just because Strategies was a governmental consultant it 

does not mean every document it created was a public record. The record 

also disclosed that Strategies was hired as an independent contractor. It 

has numerous clients and 14 offices in ten Western states. CP 662. The 
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City does not own Strategies' internal documents or its communications 

with third parties. CP 663. It acts as a "self-directed independent 

contractor." CP 664. It determines how best to fulfill its obligations 

under the contract. City employees do not direct or generally preapprove 

specific activities. Id. In regard to the mailer prepared for the Tulalip 

Tribe, although the City was aware of the work Strategies was doing for 

the Tulalips, it "did not pay for, preapprove, or review or direct this direct 

mail piece before it was sent out." CP 665. Strategies acted 

independently in its dealings with Mike Davis from the citizens group. CP 

666. It did so on its own initiative. CP 667. Cedar Grove produced no 

evidence that the City directed any activities by Strategies in connection 

with Davis or the Tribe. In fact, the City specifically rejected participating 

in any mailer. CP 1368. At a minimum, this evidence created a question 

of fact precluding the entry of a finding of a violation of the PRA. 

Questions of fact at a minimum should have precluded a PRA 

violation for almost all of the 19 documents disclosed after litigation 

commenced that were missed from the City's earlier production 

documents. The City produced the following evidence that was not 

contested by Cedar Grove:46 seven of the documents were not responsive 

46 All of the documents are located at CP 1291-1338. The Court is invited to 
look at them. The documents are inconsequential, consisting things like saying 
"Thanks," or "Wow" when the underlying emails were produced. A detailed summary of 
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to the PRA request, one was duplicative of a document previously 

produced, some had no contents (simply forwarding e-mails the City had 

already disclosed), one involves a facility in Thurston County, one was an 

appointment notice that was cancelled and then rescheduled with no 

substantive discussion, and others were just rescheduling meetings. At a 

minimum, questions of fact preclude a finding of liability under the PRA 

for almost all of the 19 documents, and they certainly provide no basis for 

a penalty of $40 a day for not being produced. 

(e) The PRA Precludes Recovery For Documents 
Produced Prior to Litigation Following Requested 
Review 

The PRA allows agencies to respond to large requests made by 

Cappel in installments. It also provides for a process by which agencies 

can internally review decisions to deny inspection of documents withheld 

in response to objections. See RCW 42.56.520. 

Through counsel, Cappel asked that documents withheld from the 

fifth installment be reviewed when it questioned the City's assertion of 

privilege. The City then engaged in a review process, and hired outside 

counsel specifically to perform it. The fifteen documents for which 

why seventeen of the documents (excepting the two forwarded by the Mayor which were 
missed) is summarized at CP 565-66. 
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liability was found were produced by the City prior to litigation. There 

was no need to sue to obtain the documents. By conducting a requested 

review and providing documents previously withheld as exempt, the City 

corrected any error it might have made in asserting the objection. To 

allow a party to sue to obtain penalties and fees is unjust and eliminates 

any meaning to the statutory review process. 

One of the primary purposes of having an administrative remedy is 

to provide a more efficient process and allows an agency to correct its own 

mistakes. Smoke v. City of Seattle, 132 Wn. 2d 214, 226, 937 P. 2d 186 

(1997). If a mistake is corrected through the review process, judicial 

remedies are not ordinarily warranted. Brower v. Pierce County, 96 Wn. 

App. 559, 566, 984 P. 2d 1036 (1999). 

Here the City corrected its mistakes. Thus, there was no need for 

any "action seeking the right to inspect or copy any public record." RCW 

42.56.550(4). Any penalties and fees relating to the fifteen records at 

issue should be reversed, particularly for the excessive amount imposed at 

$70 per day. 

(3) The Trial Court Erred in Imposing PRA Penalties On, and 
Awarding Fees Against, the City 

For the reasons already enumerated herein, the City did not violate 

the PRA and any imposition of penalties or an award of Cedar Grove's 
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fees against it is improper. But even if the City did violate the PRA, the 

penalties imposed by the trial court were unreasonable and excessive. 

The trial imposed excessive penalties on the City. The trial court 

imposed penalties on the three groups of documents, starting with an 

excessive penalty amount for the first group and more than doubling the 

amount for documents the City had never received. CP 455. The three 

'batches" of documents of documents and the penalties the trial court 

imposed are as follows: 

The first batch was the 19 documents the City inadvertently did not 

produce which consists of 17 documents and 2 which came from the 

mayor's personal home computer. For the seventeen documents (some 

with no content, some not responsive to the request, some cancelled 

meeting notices, some saying thanks with the underlying emails produced, 

some that never hit the City's servers at the time), the court imposed 

penalties going back to the day of the record request (ignoring the 

necessity to produce in installments) with a penalty of $40 per day for a 

total of $49,880.00. 

The second batch was the 15 records withheld from the fifth 

installment (April 5) based upon privilege which the City reviewed upon 

request and produced prior to litigation on August 3, 2012. Instead of 

imposing the penalty on the 119 days between the fifth installment and 
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when the documents were produced, the trial court assessed the days from 

the date of the original request, reduced by 119 days, and used a per diem 

rate of $70 per day for a total of $11 ,060.00. 

The third batch was the 173 Strategies' documents the City never 

received that the Court imposed a penalty of $90 per day. The trial court 

used two different day counts for documents (560 days for 124 records 

and 360 days for 49 records), although the written order does not specify 

how those day counts were determined. The total amount for the third 

batch is $82,800.00. 

The grand total for all three batches is $143,740.00 in penalties. 

(a) The Trial Court Abused Its Discretion In Setting 
Penalties Here 

The process by which a court must analyze the propriety of 

penalties against a government agency for withholding public records 

under the PRA is clear after the Supreme Court's Y ousoufian decisions. 

Penalty decisions are entrusted to the discretion of the trial court and 

reviewed for abuse of that discretion. Yousoufian v. Office of King County 

Exec., 152 Wn.2d 421, 430-31, 98 P.3d 463 (2004). The core question on 

PRA penalties, however, is the degree of agency culpability in 
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withholding the records. Yousoufian v. Office of Ron Sims, 168 Wn.2d 

444,459-60,229 P.3d 735 (2010).47 

The Yousoufian court established a PRA penalty protocol, 

identifying seven mitigating factors and nine aggravating factors that may 

serve to decrease or increase the penalty. Id. at 467-68. These factors are 

nonexclusive, "may not apply equally or at all in every case," and "should 

not infringe upon the considerable discretion of trial courts to determine 

PRA penalties." /d. at 468. The Court also noted that the "factors may 

overlap, are offered only as guidance, may not apply equally or at all in 

every case, and are not an exclusive list of appropriate considerations." Id. 

The mitigating factors are: 

(1) a lack of clarify in the PRA request; (2) the agency's 
prompt response or legitimate follow-up inquiry for 
clarification; (3) the agency's good faith, honest, timely, 
and strict compliance with all PRA procedural 
requirements and exceptions; (4) proper training and 
supervIsIOn of the agency's personnel; (5) the 
reasonableness of any explanation for noncompliance by 
the agency; (6) the helpfulness of the agency to the 
requestor; and (7) the existence of agency systems to track 
and retrieve public records. 

Id. at 467. 

The aggravating factors include: 

47 In Cornu-Labat v. Hosp. District No. 2 of Grant County, 177 Wn.2d 221,298 
P.3d 741 (2013), for example, our Supreme Court held that sanctions at the low end of 
the scale were appropriate where the agency acted in good faith. See a/so, West, 168 Wn. 
App. at 188-92 (trial court properly applied Yousoujian analysis and justified daily 
penalty of $30 per day based on mitigating factors). 
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(1) a delayed response by the agency, especially in 
circumstances making time of the essence; (2) lack of strict 
compliance by the agency with all the PRA procedural 
requirements and exceptions; (3) lack of proper training 
and supervIsIOn of the agency's personnel; ( 4) 
unreasonableness of any explanation for noncompliance by 
the agency; (5) negligent, reckless, wanton, bad faith, or 
intentional noncompliance with the PRA by the agency; (6) 
agency dishonesty; (7) the public importance of the issue to 
which the request is related, where the importance was 
foreseeable to the agency; (8) any actual personal economic 
loss to the requestor resulting from the agency's 
misconduct, where the loss was foreseeable to the agency; 
and (9) a penalty amount necessary to deter future 
misconduct by the agency considering the size of the 
agency and the facts of the case. 

ld. at 467-68. Here, the trial court abused its discretion in applying the 

Yousoufian protocol and in assessing the daily penalties it imposed. It is 

not apparent that the trial court considered any significant mitigating 

factors. 

It is clear the City did a comprehensive search of all records in its 

possession. The person responsible was trained in the PRA and brought in 

technical expertise for complicated searches as necessary. The City had to 

deal with a huge PRA request from Cappel. It provided easily obtained 

documents with no exemption issues immediately. It provided timely 

installments. It went out of its way to provide easy access to Cappel, 

setting up the records on-line and giving her access, and extending the 

access period. Anything that could not be put on line was put on disk and 

Brief of Appellant - 53 



mailed. It had legal counsel review the documents for privilege, and had 

its counsel search firm records. It provided descriptive exemption logs. 

When some exemptions were questioned, it engaged in a review process 

and hired outside counsel to do it. In response to the review, it provided 

additional documents before litigation. It had the Mayor and the City's 

chief administrative officer search their horne computers and they 

provided responsive documents from them, with the exception of two 

from the mayor that were forwarded but got missed. Thousands of 

documents were produced. 

Yet the trial court pilloried the City over a small number of 

documents and ignored the City's reasonable explanation for why the 

documents were not produced. Of the fifteen documents initially withheld 

for privilege, they were produced prior to litigation after the City's review 

process. Nonetheless, the trial court imposed high-end penalties at $70 

per day from the request date even though no lawsuit was required to 

obtain the documents. 

Of the nineteen documents, many are not responsive to Cappel's 

request, they are not significant, the underlying email chains were 

disclosed, some have no content at all, and some are meeting cancellations 

and rescheduling requests. Yet the City is penalized at $40 per day with 

respect to such documents, even though they were not reasonably 

Brief of Appellant - 54 



From:TalmadQe-Fitzpatrick-Law 206 575 1397 03/17/2014 14 : 16 #180 P.003/004 

locatable after the City's diligent search. The trial court abused its 

discretion by imposing such harsh penalties for these 19 records by stating 

that the search was inadequate because it did not look for specific 

Strategies' employees. CP 20. The City's search looked for all e-mails 

from the Strategies' domain name, and thus was more inclusive than the 

terms suggested by Cedar Grove. The court ignored this mitigating factor 

in its findings. The court also seems to have penalized the City because 

the search of internet e-mail accounts was conducted by the Mayor and 

City Administrator, who own the accounts and have direct access, rather 

than by the City's records officer. There is no basis to raise the penalty 

because the account owners did the search and provided the results to the 

records officer. In sum, the City located 10,000 potentially responsive 

records and inadvertently omitted 19 from its production, an error rate of 

approximately .19%. Yet the Court disregarded these mitigating facts in 

its penalty calculations. 

The most draconian penalty is $90 per day for the 173 Strategies' 

records that the City never had in its possession. The court abused its 

discretion by ordering nearly the maximum penalty for the failure to 

disclose what the City did not possess or use, and could not have 

reasonably anticipated would be within the scope of the definition of a 

public record. The court's extension of the PRA to records held by 
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Strategies, including internal Strategies' records and those produced on 

behalf of other clients is unprecedented. It is contrary to West, the only 

published PRA decision on the issue. Yousoufian recognizes that the 

reasonableness of the agency's explanation is a mitigating factor. 48 

Certainly the agency's reliance on prior case law that a record not in its 

possession is not a public record is a reasonable explanation; this was 

disregarded by the court in setting its penalty. 

It is also obvious that the trial court was swayed not by anything 

the City said, but by a loose comment from someone at Strategies to a 

representative of the Tulalip Tribe stating that the mailer was not being 

sent to the City so that it could have "plausible deniability." CP 28. Thus, 

the City is penalized for something an independent contractor's employee 

said to another client of that contractor. The City cannot be charged 

malevolence under the PRA for statement its staff never made and it could 

not control. 

As the City provided all but 19 inconsequential documents 

discussed above that it had in its possession, out of about 10,000 

documents potentially responsive, it cannot be said the City was 

48 Yousoufian requires the court to evaluate the agency's conduct as either 
mitigating or aggravating. None of the Yousoufian factors allow escalation or the penalty 
for the words or actions of third parties, such as Strategies. Thus, the trial court's reliance 
on the e-mail between Strategies and their client, the Tribe, is an abuse of its discretion 
and a misapplication of Yousoufian. 
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intentionally violating the PRA or acting in a cavalier fashion regarding its 

public record responsibilities. The City acted in good faith in producing 

the documents here. The trial court abused its discretion in awarding the 

penalties it imposed. 

(b) The Trial Court Abused Its Discretion in Excluding 
Declarations Submitted in Connection with Its 
Decision on Reconsideration 

The trial court excluded the declarations of Martin Napeahi, Al 

Aldrich, and Gloria Hirashima submitted in support of the City's motion 

for reconsideration as to the trial court's penalty decision. CP 8-9,236-57. 

A trial court's decision to accept additional evidence on 

reconsideration of a summary judgment decision,49 is discretionary. Chen 

v. State, 86 Wn. App. 183, 192,937 P.2d 612, review denied, 133 Wn.2d 

1020 (1997). In Martini v. Post, 178 Wn. App. 153, 313 P.3d 473 (2013), 

for example, Division II held that a trial court properly considered 

additional evidence on reconsideration relating to causation: 

Post suffered no prejudice from trial court's consideration 
of the additional evidence because Post was previously 
aware of the evidence and of Martini's theory of Abson's 
cause of death. It was within the trial court's discretion to 

49 The trial court's penalty decision was a summary decision akin to summary 
judgment and was not a bench trial, given its resolution of the case on a paper record. 
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consider this additional evidence. Thus, we hold that the 
trial court's decision to review the new evidence was not 
manifestly unreasonable. 

Id. at 478. 

The trial court here abused its discretion in excluding the three 

declarations. The declarations should not have been excluded because it is 

obvious the trial court's decision was predicated upon a visceral reaction 

to the "plausible deniability" comment and a lack of understanding of the 

relationship of Strategies with the Tulalip Tribe. The Napeahi declaration 

made clear the Tribe's concerns about having its communications subject 

to the PRA as a sovereign entity. The Aldrich declaration explains the 

circumstances of the deniability comment, in that it had nothing to do with 

the PRA but was in the context that the mailer the Tribe financed should 

not be discussed with the City since it did not approve one. The 

Hirashima declaration discusses why the Court's findings are in error, 

particularly in regard to ascribing subject issues such as intent to the City. 

It should have been considered because it demonstrates the existence of 

fact questions, even from the evidence already in the record that the Court 

ignored. 

The trial court abused its discretion in excluding these declarations. 

F. CONCLUSION 
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The trial court erred in ruling that the City violated the PRA and in 

awarding excessive penalties and attorney fees to Cedar Grove. Cedar 

Grove lacked standing to assert Cappel's PRA action. Moreover, the trial 

court erred in concluding that the records of Strategies, a City consultant, 

were subject to the PRA when the City never possessed or used those 

documents, and the documents were never used in the City's 

decisionmaking process. 

This Court should reverse the trial court's order on summary 

judgment and fee award and remand the case to the trial court for entry of 

an order dismissing Cedar Grove's complaint with prejudice. Costs on 

appeal should be awarded to the City. 

DATED thislillltay of March, 2014. 
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CEDAR GROVE COMPOSTING INC., 

Plaintiff, 

NO. 12-2-07571-6 

ORDBRON CROSS MarIONS FOR. 
SUMMARY JUDGMENT VII. 

Cl'IY OF MARYSVILLE, 

Defendant. 

THIS MATrER came before the Court on the Plaintiffs Partial-Motion for Summary 

Judgment and City of Marysville's Cross-Motion for Summary Judgment. The Court baa 

reviewed: 

1. 

2. 

3· 

4· 

5· 

Plaintlffs Motion for Partial Summary Judplent and supporting declarations of 

Theresa M. Lapke, and Mony A. Malouf, and exhibits to their declarations; 

Defendant's Response and Cross-Motion for Summary Judgment, and the supporting 

declarations of Amy Hess, Grant Weed, Gloria Hirashimo and Jeffrey S. Myers, and the 

exhibits to their declarations; 

Plaintiffs Response to City's Motion for Summary Judgment; 

Defendant's Reply in Support of Motion for Summary Judgment; and 

Plaintiffs Reply in Support of Motion for Partial Summary Judgment; 

uw, LrUAN, DANI&. 
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S 
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7 

The Court, having heard oral argument of counsel for both parties, and baving 

conducted an in camera review of thc records that are disputed by the parties, now therefore, 

the Court ORDERS that (1) PIaintift's Motion for Partial SumDUll)' Judgment is GRANTED in 

part and DENIED in part; and (2) Defendant's Cross-Motion for SummaI)' Judgment is 

GRANTED in part and DENIIID in part, as follows: 

1. Plaintiff Cedar Grove Composting has standing to assert claims regarding the public 

8 records requests made by Xris Cappel, who was acting as an undisclosed agent of 

9 Cedar Grow:. 

10 2. 

11 

12 

13 

14 

IS 

16 3· 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Communications between legal counsel for the City with either City employees or with 

Stntegies 360, a consultant who was acting as a functional equivalent to a City 

employee in this matter, are subject to claims of privilege based on the attomey.cJient 

privilege and the work product doctrine where the content of the communication 

relates to legal advice or materials prepared in anticipation oflitiption. 

The City of Marysvine violated the Public Records Act by improperly withholding the 

following records in its April 5, 2012 Fifth Installment unlD the records were produ~ 

to Cedar Grove in its amended installment response on August 2, 2012: 

• 5-1-13 
• 5-1-14 to 16 
• 5-1-17 to 18 
• 5-1-19 
• 5-1-21 to 22 
• 5-1-23 
• 5-1-37 
• 5-1-40 
• 5-1-42 
• 5-1-43 to 45 
• 5-1-46 to 48 
• 5-1-49 to 50 

ORDER. ON CROSS MOTIONS FOR 
SUMMARY JUDGMENT -1 
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• 5-1-51 

2 • 5-1-5sand 
• 5-1-55 

J 

4 

5 

4· The City of Marysvl1le did not violate the Public Records Act with respect to documents 

identified 88 exempt and withheld as privileged from the other installments before the 

6 
Court in response to Cedar Grove's records requests. 

7 s· The Court will hear further argument on the appropriate penalty on Auzust 30, 2013 at 

10:00 a.m. 8 

9 

10 

It 

12 

DONE IN OPEN COURTTHIS~ day of ~ 2013. 

I1f{!/ 
Ju¥ Richard Omnt 

13 Presented by: 

14 LAW, LYMAN, DANIEL, 
15 KAMERREIl&BOGDANOVICH, P.S. 

16 ~1t~v-o--' 
17 

Jeffrey S. Myers, WSBA N!! 16390 
I B Attorney for Defendant City of Marysville 

19 Approved 88 to form: 

20 CORR, CRONIN, MI~ON, 
21 BAUMGARDNER &: PREECE. LLP 
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COUNTY CLERK 

SNOHOMISH CO. WASH. 
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THE HONORABLE RICHARD T. OKRarr 

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY 

CEDAR GROVB COMPOS11NG, 
INCORPORATED, 

Plaiatiff. 

Y. 

No. 12-2-07577-6 

ORDER GRANTING PLAINTIFF'S 
MOTION FOR SUMMARY JUOOMENT 
REGARDING PBNALTtBS 

crrv OF MARYSvn.LE, {I!K0PeIBfJ] 

Defendant. 

nus MA TIER havina come befon=1be Court upon Plaiatiff's Motion for Summary 

Judpnent RepnIias PeDeJties, IIld Ibe Court having reviewed the motion, supporting 

documImts and die submissions fiom the parties, ad the Court, having beard ora! argument of 

counsel for both pII1ies; DOW, therefoR!, 

The Court hereby ORDBRS thad Plaintiff's Motion for S\.DIUIlIIIY Judpnent Reprdins 

Peaa1ties is GRANTED. Acc:onIingly, the Court finds .. follows: 

I. 1 have reviewed aU ortlle pIeadinp. declaralions, InDIcripti and 

exhibits submitted by the parties, .. well .. the argument of the pIIIties 

made in Coulton August 30, 2013111d my findings offilctand 

ORDERG~G~SMonONFOR~RY 
JUDCJMENT REGARDINO PENAL11ES - 1 
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• 
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13 
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18 
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23 

24 
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2. 

3. 

4. 

s. 

coucllllions of law ~ bued upon my COJIIicleratlon of all oftbele 

materials. 

'Ibe polley WMIer1ying WuhinatOD'1 Pubk Recnrds Act i. pvernment 

IraDIpImIcy 10 1hat the citizens ofthilltatC an: aware ofwblt their 

public oflicilll m cIoina and why. 11III1r8J1Sp8nmCY is critical 10 the 

prop.- fimcaioning of a democracy and the cilizals oftbilstatc 

clcmladod thIt riabt by IIdoptina the Public R.econta Ad • 

To CIIIUIC that thiI traDsparenCy lldUalJy occun. pvenunenlal bodies 

like Marysville ~ the obliptioD UDder Wuhiqton law to disclose 

public rec:orcIl in III efticillit and timely IIIIDDCf upon request. 1br:y 

CIM01 umaaonably dcIay the pmduction of public recordlllld must 

insIeId conduct • reuonable search 10 locate RIIpODIive documents. To 

do otherwise violates Wa.shingIon Jaw. 

'fumina 10 tho facta 11 iaue here. Marysville was enpeed in 

what MarysvlUO'I own Chief AdmiDiatraliV8 Officer, Ms. HIrashimI, 

described IS "an onaoiDa resiDDll dispute between Cedar <hove- mel 

MarymJIo rc:pntins "odor iuUes" in 2010. 

Mcysville hired StrIIesiCl to assist MIrysYil1e with reprcl to this 

"dispute" in July oflOIO. That enpaaneDt iIIclwfed baviDa StratePs 

work with • third party - MiD Davi,1IId his poup - IS memorislized 

in the proJIOSII made by Strategies to Marysville (H' Exhibit F-4), the 

subsequent emails between the City aDd SIr8tqia (includina anails 

QlaClamlMJam_ 
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6. 

conIirmiDs SUateaies' conlact with Mr. Davis, the scope of the work 

that they wen: performing for Mr. Davis), and cbc admiaiolll of 

MarylYilie itBel( includiJIg the cIeclaradODS provided by Ms. Hiruhhna 

confirmins IhIt Strategies was serving u hi "limon" with Mr. Davis. 

Marysville alIO bad direct coatact with Mr. Davis during this period, 

ihcluding v.Ut appear to be an unsuccessftIl atlempl by Ms. 

HIruhIma to assist Davis' efrorts to secure a public iDvolWllllDt pmt 

fundina activities in opposition to Cedar Grove - includiDg mailera or 

tlyen, and meelinp betweea Mr. Davis, Ms. Hiruhima UIdIor MaJOr 

MarylYille hu previously teIcen &be position in Ibis cue in !he CODtcxt 

of its clsim tbat the attomey-cJient privilege should apply to 

communicatiODI betweeIl the City and SlnIeps that Strategies wu 

actina as 1he "ftmctionaJ equiwJcnt" of. Marysville employee during 

the IODpD oftbis eapJCl1lCl11, a position IIdoptccl by tbe Court. Evon if 1 

were to ipme the statements fnJm M."mUe and my prior tulia&. 

however, the record n:8ects that Sbltelies aad Marysville ~ 

cameshed In wbat was eISCIltiaUy ... IIIIIpIoycr-emplOyee-Jike 

rclalioDShip durina the period. issue. AI a result, for purposes ortbe 

Public Records Act. 1 find that Strateaics was actiD.& on bobaIf of the 

City ofMarysyille wbcn commuuicaling with third parties on issues 

related to Ceder Grove and odors, was aetiD& as a fimetional equivalent 
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7. 

I. 

of. M.,mlle employee during the period a' issue. and that the reccmts 

generated by Stratepes U part of ill relationship with Mmytville (the 

173 IIICOJds atI8Ched II Exhibits Q and R to tho TilsIn Declaration) 

were public recorda fbr that reuon. 

ReprdIess of whether an employeriempl~11b nlatioolhip exlltecl 

betweeD Marysville and Stratesia, bowIver, the Stndqia documents 

11110 qualify u public reccmIs because they were ''used'' by Marysville 

within the meaning oCtile Public Records Act. SpecificaUy,lbe record 

iadicaleS that Stralegies geaerateci theIe records to Iwtber the political 

goals and iatcnIsts of Marysville, that they were employed by 

MaylYille aod made iasbumCllltaI to MaJysville's aovemmeotaJ eDda or 

purposes. and that allllXUS exists beIwIen their uICIcreation and 

M.ysvilJe's own political pal. II a cesulL 

Specifit:ally, S1raIc&ia IIIisted Mr. Davis with virtually r:wry upect of 

his CIIIlpUp .piDlt Cedar Orove, includin& draftiaJ the: 

commUDicatiODl11tcr issued by Mr. Davis and directiftg many aspects of 

hia activities, including activities direc:dy IUppOItive or MarysvIlle'. 

political objectives in i1S dispute with Cedar Grove (bavin& Mr. Davis 

appear at City Council mccIinp to endorse their efforts. '"wting CedIr 

Glove through I~ to the editor drafted by StraIegies IIId distributed 

under the II.IDICI of Mr. Davis and otbers abat were intended to create the 

impression ibat Mr. Davi. was the actull author, etc.), Sbatcgies did 110 

a.. 0IIM0I1fIaIILIIIN 

ORDBR. GRANTING PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT REOAllDING PENALTIES - .. 

hRM!' ...... "" 
10111"'" A ...... J9IID 
....... W .......... I54-I051 

Til C2III) aueoo 
... (116162500I00 

446 



2 

3 

4 

S 

6 

7 

I 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

9. 

11 the behest of Muysville. These activities clearly filrthercd the 

interests of Marysville IIld doc:uments leDerated duriq these activities 

were made inslrUmel:dal to MerysvIIle'. SOWll'llJllellral ends or purposes 

for that reason. This situation i. unlike the situation in the COlfcemcd 

llDIepaye1'1 c:ase where Ihe cIocwnent 11 issue - a lid of specificaliou­

was initially geuelated for a purpose independent of1be intenIIts oCtile 

l8eacyat issue. In SUIIIIDIIl')',l find that. nexus betweea these 

cIocumenta ad Marysville's dec:isiOD-llllkiDg proc:eu mel actiODl 

c1cerly exists and that tbeIe records independently qualify as pubUc 

nconIs for that reuon. . 

Cedar Grove fiat served ill PRA R.equesta in Nowmber of201 1. The 

PRA Requests sousht. amona other items, c:ommunicatiOlll between or 

amon, the City, Strap. IIIJd Mr. Davis. 

10. The City tuked ita public recorda officer. Ma. Hca. with reapoadiDI to 

the PRA RequeaIa. 

II. The cmaib subIoqucntIy cxcIumpd between Marysville ad 

Strataaiea include mllltiple cmaila confumiDl boch the awareaea of 

Cedar Grove's PRA Requcsb by Ms. Hirahima oflbe City IIIJd die 

inIcntIon to put in place atratqpca to avoid the reach of those PRA 

bquestl or delay the produclicm of docllmeall n8p0D8ive thereto, 

includins what appcm to be a practice or not rorwardina 

cIocwncnts created by Strateps durin. its enppment on to 
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~Ie in onler to attempt to insulate those documents from the 

reach of tile PRA Requesta,lnd to provide Marysville with "plausible 

deniabiJity" ofStraleaies' IClivitics. 

12. Just by way ofonccxamp1e, Exhibit 0-5,. email exchlnae between 

Mr. Davis and Strategies. iDdicates that Strategies was "DgJ" - with the 

term "Dot" UDderIined for emphasis - lOins to forward copies of tile 

MaUer at luuc on to Marysville in order to pmvide "Gloria and Ibe 

Marysville folb" with '''plaUIIDle dcalability' about the mailer end its 

13. Appuen1Iy coufinniDg both ~Ile·. knowlcdp ofStrllqies' 

activities IDCl the records in Strllqics' pouasion. Exhibit P ..... 

indicates that MI. Hiruhima COI'I1IICted Strllllgies the IIIDC day Cedar 

Grow's PRA RIIquaU were first Ierwd on Marysville. was aware of the 

fact that Cedar Grove'. PRA Requests .,..... documents reJaUna to 

CODUDunic:atiOlll with Mr. Davis, and was awuc of the r.ct 1hat 

Stmtegies poaeued those materials. 

14. Despjte the fact that she wu aMI'C oftbe ICOJIC of 

Stratesies' involvaneut with Mr. Davis IUId the DIII11es of the specific 

Stnateaies employees iDYOl ..... in IhIl relaticmlhip. Ms. Hirubima 

apparcndy DCWII' clisclosed that information to MI. H ...... the Marysville 

employee mpoDIlule for respouding to the PRA Requats - ad the 

ORDER GRANTING PLAIN11FF'S M0110N FOR. SUMMAR.Y 
ruDGMENr REGARDING PENAL 11ES - 6 

448 



2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

m8lcrials in the possession ofStnlte&ics WeR not disclosed to Cedar 

Grove as a rault 

15. BuccI on my R:Viewofthc materiab in Slraregia' possession. 

Stndcaies generatrd at last 160 records relaling to its activities with 

Mr. Davis mel nODe of those emails were disclosed or produced to Cedar 

. Grove by MarysYiIJe. Strategies aJso generated the Mailen at issue in 

this c:ase, and 1Il1ddi~ J3 records that were not disdosed or 

produced to Cedar Grove.. These records are the types ofRCOtds that 

would have been paenIed by Marysville illelf if it had been 

conducting these IaIb in-house instead of relyillg upon S1rategles to 

perform them. 

16. Apin, this Information wu DOt dilclosed to Ma. Hess by MI. Hinlhima 
. 

and I fiad that Ms. HiruhIma's silence appem to evidence III intent to. 

at best, unreasonably delay the production of these materials to Cedar 

Grove. 

17. Ms. Hess did undertskc a IIaII'Cb for respcmsive records that did nut 

include the documc:nta in Stratecies' possessioa. Th= were some 

unreasonable aspects oftIWlI'lII!'dJ, iacJudq her fBilure to search for 

the JWnCl of two primary Stral.eBies employees woddlll for Mlr)'sviUe, 

Al Aldrich and Kristin Dizon. If comcted, these omissions could have 

located the majority of these reccnds. Ms. Hess abo failed to penonalIy 

conduct a search of the Mayor's computer for responsive records. At 

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT REOARDINO PENALTIES-7 
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least 19 records that MI'C n:sponaive to Cedar Orove'l request were 

neither located nor produced to Cell. Grove. 

II. In addition to these 19 missed records, Marysville located I 5 rcc:ords 

that it intentionally withheld from Cedir Orove ill the fifth Jnst.tUment 

respcmdill8 to the November I, 2011 n;quest for a period of time UDder 

the claim that the Jecords v.ar: IUbject to the aaomey-clie:Dt privilep 

becauIc they IIJcacdly COIlIained what Marysville cleacribed as "Iepl 

advice." The CoIIIt previouIIy IfIDted partiallUlDlDll'Y judgment in 

d!*nDiniDs that IheIIe IS mmds MI'C DOt KIUaIly privilepcI, u I 

coufirmccl after aD In CtINI"G review that there was DO ICtual privilcacd 

] 9. PwIUant to my elrlier miD&. Marysville violated the Public Records 

Act by withholdiDi those nWcrilis from Cedar Orove. 

20. Based OD these factors, I hereby gnnt IUIIUDIf)' judament in favor of 

Cedar Grove GO III coUDtl, ruling that Marysville violated WubingtoD 

law by withholding eada of the three BJOUPI ofrecordsat issue: (I) IS 

records withheld &om Marysville', Fifth Ins1aJIment of cIocumenIs; (2) 

19 ra:ords that MlI)TIille's saudi. sbouId have located but did DOt; and 

(3) m addidonal 173 reconIs ill !be ~ ofSnteps. 

21. In CODIiderin& the amount of tile peoahy.llookeclll the YOI&SOIIfia 1 

well as other relevant Wubington authority. I have JrOUped the records 

ORDER GRANTING PLAINTlFF'S MonON FOR SUMMARY 
JUDGMENT RBOARDING PENALTIES - B 
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into b.tdtcs end have aWlllded peDIlties based on those batches. I fiad 

u folloW! with respect to the agravatin& faccors. 

22. 0ymI1 delay: MazysviUc's response to Cedar Grow'. RlCOrd request 

WIS delayecl with respect to c:m.iD clocwDellta. The City did not locate 

and provide the 19 missed records aDd did not produce documents from 

Strategies for over 300 days. HoMver, then was not MCCSIIrily lDy 

uraeocy u to lite dase the recorda w.e required. u was the cue in 

YOJlSOlljltIIf. 

23. Lack: of I1rist compliance with the Public Records Act: I also find this 

fiIctor preseat with nspect to the Fifth IDSIaIlmad records wronaIy 

witbbeld on the claim of privilege. 

24. LIck of DIPJ!!!I' 1DiniDg: I do DOt find this factor to be praenL Ms. Hess 

received proper niniDg. 

2S. UIl!!iU9!lAhImgt of!!IW exp'.!!!tjqn by the ',mcy: Marysville 

provided HUle or no aphlnatioa with respect to 17 of the 19 documeDts 

withheld from the middle &JOUp. The reconI indicata that Ms. Hess 

knew tbal Aldrich ml Dizon were individuals inyolved, yet did DOt 

search for thIIir DIIIDf:S. She abo did DOt Ulldertake a pmIOuaI search of 

the Mayor's computer for the remaining two records 1hat wen: not 

produced. The agency's apIaoation for !he claim of aaomey-cHent 

privilep was more rasonable liven the need to ufesuanI the Idtomey· 

client privilege. That aid, the City ultimalely made !he wrong 

ORDER. ORANTING PLADmFF'S MonON FOR SUMMARY 
.JUDGMINr REGARDJNO PENALTIES - 9 
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determination with Rpni to the IS records wilbbcld in the Fifth 

IDstaIlmCDt. u they did not con1aio priviJeaed communications. 

26. tlcBlipntlreckJessIbIId faithliDtalisulll ncm-comg1ilG: I fmd this 

tictor praenl with Rprd to the Stndegia docwnc:ats. Specifically, I 

fiDd that MarysviUc'l expJanaIion reprdins these documenll- that they 

were not a1JegcdJy within the posseuion or comrol ofMarysyiJle - was 

• situllion only created to in1I:ntionIIly provide MeryIviIle with 

"pla\lllble deDiabIlity" orstratcgla' IICtivities IIIClIo attempt to insulate 

the documc:nts created duriu& those ICdvitiea fiom productioD. 

MarJsviUc blew what sntesIa was doins, paid than fortbolle 

IlCtlvidea. WIS ... raI1y aware that there were documents in Stndegies' 

po..mon created durin, thole ICdvities, aud di8cussed the coalartl of 

some of thole cIocumcDts with Stratr:aieL 

27. ABeI!!!Y dis)opesIy: J do not find dishoneIty u much u I fiDd Itndep 

pIIIming on Mlr)'IYille's pert 10 avoid or delly the production of the 

documeall in Strategies' poaeaion. To put it simply, MarysviUc's 

respoases were desiped to delay or ."oid ditcloswe oCtile Strategja 

cIoc:umeots to Cedar Grove. 

28. Public impodIgce: This issue i. exbancIy important boCh in terms of 

the contat of the larpr odor issues in play within this region and 

Muysville's cons here In Rlation to its aaempts to avoid the rach of 

ORDER GRAN11NG PLAINTIFF'S MonON FOR SUMMARY 
JUDGMENT RBOARDING PENALTIES - 10 
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the Public Records Act. Simply put, "plausible dcniabllity" oCtile Jaw 

should not be • part of ODr government. 

29. 'frennmic loss to the IIQlJCIIq: I find that Marysville's conduct bas bid 

• sipiftcant impact on Cedar Grove. 

30. Penalty "'MM''! to ",.,. Onus miw;on4uct: Given the cvr:n1s at issue 

htn as described above, I find that. peuJty i. necessary to deter fUture 

misconduct. 

31. For these Je88ODS, aDd IS deIaiIed in tbe calCUIaliOll attached end 

incorporIted herein IS Bxhibil At I eall:r 11\ award to Cedar Grove in the 

amount ofSI43,740.00. 

IT SO ORDERED this -1-day of September. 2013. 

Presented By: 

MidlltiA:Mo~ NO:2704) ---. 
s..h B. TilsIra. WSBA No. 35706 
1001 Fourtil Awauo, Suite 3900 
SClltlc. WA 98154-1051 
(206) 62S-1600 Pbcme 
(206) 625-0900 Fax 

~=m 
AttomcyI for Plaintiff 
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Approved IS to Form and Notice 
of Presentation Waiwd: 

LAW, LYMAN, DANIEL. 
KAMERREIl &: BOGDANOVICH, P.S. 

ORDER GRANTING PLAIN'l1FF'S MOTION FOR. SUMMAllY 
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Fx ... ~~,,- A 
Cello, Grove v. CIty of MGrysllllle ; 12-2-07577-6 

Penalty Assessment 

The penalties are to be assessed In three batches; two batches also include sub-sroupings. Each sub­

Crouplng within a batch constitutes a "recordN per the language of RONA 42.56.550(4). 

I-latch - The 19 Public Records 

1.1. Remrd deSCription: 17 records, requested 11/1/11 and produced 2/21/13 

Days assessed: 478 days less 65 '" 413 days total 
Per diem penalty: 413 days multiplied by the per diem amount of $40.00 = $16,520.00 

1.2. Record description: Document 2, requested 11/1/11 and produced 6/14/13 
Days assessed: 593 days less 65 = 528 days total 
Per dIem penalty: 528 days multiplied by $40.00 '" $21,120.00 

1.3. Record descriptjon: Document 3, requested &/8/12 and produced 6/14/13 
Days assessed: 371 days less 65 = 306 days total 
Per diem penalty: 306 days multiplied by $40.00 '"' $12,240.00 

I n Batch Total = $49,180.00 

2- latch - The 15 Records from the 5'~ Installment 

2.1. Record description: 15 records, requested 11/1/11 and produced 8/3/13 
pays assessed: 277 days less 119 = 158 
Per diem penaltv: 158 days multiplied by $70.00 = $11.0&0.00 

2M Batch Total = $11.0&0.00 

31'11 Batch - Strate,les 360 Records 

3.1. Record description: 124 records 
Days '$Sesad: 560 days 
Per diem oenalty: 560 days multiplied by $90.00 = $50,400.00 

3.2. Rprd descriptlQn: 49 records 
pm assessed: 360 days 
Per diem Plnalty; 360 days multiplied by $90.00 = $32,400.00 

3"' Batch Total'" $82,800.00 

Grand Total", $143,740.00 
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TIlE HONORABLE RICHARD T. OKRENT 

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNlY 

CEDAR GROVE COMPOSTlNG, 
INCORPORATBD, 

v. 

crIY OF MARYSVILLE, 

Defendant 

No. 12-2-07577-6 

REVISED ORDER. CIRANTlNG 
PLAlNTIFF'S MonON FOR.. SUMMAllY 
JUDGMENT REGARDING PHNAtTIES 

"'fPR9POiIi'll] 

nus MATrBR having come befure the Court upon PlaiDti.frs Motion for Summary 

Judgment Regarding Panalties, and the Court having revie\Wd the motion, supporting 

docume.nts md the submissions fmn 1be parties, and the Court, having hcI8Id orallllplllmlt of 

C01IDSCl for both parties; now, tbcrefmc, 

The Court hereby ORDERS tbat Pllin1i1f's Motion for SDIJIIIUIlY Judgment RI:prding 

21 PeDalties is GRANTED. AccordiDgly. the Court:finds 18 follows: 

22 

23 

24 

2S 

1. I haw reviewed all of the plead;ngs, declaraticms, IllDlK'lipts and 

exhibits submitmd by the parties, as well as 1he argume:ut oftbe parties 

made in Court on August 30,2013 and my finctings offact and 

ORDER. GRANTING PLAINTIFF'S MOTION FOR SUMMARY 
ruDGMENTREGARDlNG PENALTlBS-l 

COUCllauN Mnm.JlCl!f 
B&t ............. PDlaIU 

1001 JIoIrit AftIIIC, S* 3~ 
Se:IIde. w ........ !JIl54-1051 

Tel (Z06) QS.IQ)O 
F. (206) 625-0900 . 
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conclusions of Jaw are based upon my consideration of all of these 

materials. Those matmjab! include: 

• P1aintifrs Motion for Summary Judgmeut Regarding PeDBl1ies (Corrected); 
• Declaration of Sarah Ti1stra in Support ofPlaintitrs Motion for Summary Judgment 

Repnling Penalties IIId c:xbibim attadIcd 1he:reto; 
• Respo.Dae of City ofMmysville to Motion for Pc:oaJ.ties; 
• Declaration of AI Aldrich Regarding Plaintift's Motion for Summary Judgment 

Regarding Penalties; . 
• SecoDd Declaration of Amy Hca and c:xInDits athJched tba'eto; 
• Declaration of Jon NehriDa in Respo.Dae to Motion for Pmalties; 
• Seccmd. Dec1araticm of Clnmt K. Weed in Opposition to Plabdiff's Motion for 

Summary Judgmmt ~ Peoa1ties; 
• Third Declaration of Jeffrey S. Mycn Responding to Motion for PeoaItic:s and c:xhibits 

attached thereto; 
• City ofMaryaville's AppcDdix ofOut-of~ Authorities; 
• Plaiut:ifrs Reply in Support ofMoUm Ie Pcmallies; 
• Appeodix of Out-of-stam Autharities in Support ofP1.aintiffs Motion Ie PeDalties 
• Dedimdant's S1mql1y to Plaintift"s Reply MaDoraDdnm; 
• Thint Declaration of Amy Hess in ~ to Cedar Grove's Reply Memcmmdum. and 

exbihits attal'hed tbtIeIo; 
• Declaration of Gloria lfirasbima in Sm:reply to Cedar Grove's Reply Memorandum 
• Exce!pt from Deposition of Amy Hess; 
• A highlighted wnicm ofEUibit 3 to dJe SOCODd Declaration of Amy Hess (don't 

tbinkyou need to include this since it was a1mId:y an exhibit before the oourt); 
• PlainUfI's Motion for Partial Summary,Judgment; 
• Declaration ofThc:resa M. Lapb in Svppo.rt ofPIaiDIiWs Motion for Partill S1IlDID8Iy 

Jodgment; Declaration of Molly A. Malouf in Support ofPlaiutiff's Motion for Partial 
Summary Judpnrt md ezbibim attached thereto; 

• GR 14.1(B) Sub.mi8sion ofUnpubliabed Authorities in Support ofPlaintift"s Motion 
fur Partial SUDDDIII)' JavJpmt; . , 
and Cross Motion for SUIDiDil)' JudSD""t 

• DeeIaration of Amy Hca ao.d exhJ.Dits attadaed dJt.mo; 
• Declaration of Gloria Hirubima aDd ezhibi1s attad1ed thereto; 
• Deeluation of Grant L Weed and c:xbilJits auached thereto; 
• Declaration of.Jeffrey S, Myem in Respo.Dae to Motion for Partial SUIDIDBIy Judgmeot 

and exhibits attached 1haem; 
• Plaintiff's Response in Opposition 10 Defendant's Cross-Motion for Summary 

Judgment; 

ORDER GRANTING PLAlNTlFF'S MOTION FOR SUMMARY 
JUDGMENT REGARDING PENALTIES - 2 
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• Reply in Support of City of Marysville's Motion for Summmy Judgment; 
• P1aintifrs Reply in Support of Motion for Partial Summary Judgment; 
• Exhibit A supplied by plaintiffat"malllgument; mel 
• Documents filed under seal for in camera review pmsuaot 10 Motion to Lodge. 

2. 

3. 

4. 

s. 

public officials are doiDs aDd why. That tnmspaIeDcy is crltiall to 1he 

proper :ftmctiorring of a democracy &lid the citizeas of this IIatc 

To easure that this 1r8Ilsfl8teDCY actualJ:y occum, gowrnmental bodies 

lib Marynille haw 1be ob1iption 1DIder Wesl,;agtoulaw 10 disclose 

public reconts in an efIiciCDt and 1imcly m!llDJCl' upon recpest. They 

CIDIlOt umeaso.oably delay the productioo of public records and IDl1St 

instead conduct a laISOIIable search to loaIte responsive c1ocuments. To 

do o1berwi8e violates Wubington law. 

TumiDg to the facts at issue hac. Marysville was mgagrA in 

dC8C1ibcd as "an 0Dg0ing tcgional dispute bctweeu Cedar 0I0Yc" amd 

Marysville reganting "odor issues" in 2010. 

Marysville hind Strategies to assist MaIysvi1Ie with regard to this 

"dispute" in July of 201 O. That engagemem iDcluded having Strategies 

work with a third party - Mike Davis and his group - as memorialized 

in the proposal made by Strategies to Marysville (see Exhibit F-4), 1he 

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY 
.JUDGMBNTREGARDINO PENALTIES - 3 
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6. 

subsequent emails between the City and Strategies (mcluding cmails 

coDfirming Strategies' contact with Mr. DaVis, the scope of the wm:k 

confirming that Strategies was serving as its "liaison" with Mr. Davis. 

Marysville also had direct comact with Mr. Davis duriDg this period, 

including what appear to be 8Il1DlSlJCCe8S1bl attrmpt by Ms. 

JljrnlUma to usist Davis' efforts to aecure a public involwmaaIt grant 

fimding activities hi opposition to Cedar Grove - iDclud;ng maileD m 

flyen, and mmmga betwecm Mr. Davis, Ms. HirMbilM BJYJ/or Mayor 

Nehring 

Marysville has previously 1aken 1bc positicm in tbia cue in the COD.tat 

of its claim 1hat the attomey-clian privilege ahoulcl apply to 

commUDica1ions tdwc::en 1he City 8Dd Strategies that Strategies was 

acting as the "11mctioDal equivaJ.eat" of a MuysviIle employee during 

the scope oftbis c:agagemcnt, a poDOll adopted by the Court. Bwn ifl 

were to ignore the statemeuts ftom Marynille and my pi« ruIin& 

~, the record reflects that Stratcsies and Marysville wa-e 
---t--_._-

enmeshed in what was esseutial1y an employer-employeo-like 

rela1ionsbip during the period at issue. As a resu1t, for purposes of1he 

Public Records Act, I find that S1rategies was aeting on behalf of the 

City of Mmysville when communicating with thinl parties on issues 

ORDER GRANTING PLAJNTIFF'S MOTION FOR SUMMARY 
JUDGMENT REGARDING PBNALTlBS-4 
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8. 

related to Cedar Grow BDd odors, WII8 acting as a functional equivalent 

of a Marysville employee during the period at issue, and that the records 

generated by ~es as part of its rdationsbip wi.1h Mmysville (the 

173 records attached as ExJn"bi1s Q and R to 1m Tdstra Declaration) 

were public records for that reason. 

Rqardleas ofwhethm an employer/employee-like relstiOlLSbip existed 

between Malysville and S1:nItePes, however. 1M Strategia documr.n1I 

also qualitY 88 public nx:ords because they wac "used" by Marysville 

within the mesuring oftbe Public Rtlcolds Act. Specifically:. die reccmi 

indicates 1hat S1rategies gcDtiated tbaIc teCOJds to further the political 

goals aDd interests ofMaymlle, that they were employed by 

purposes, aud that a nexus emts ~ their useleradion aud 

Mmysvillc's own political goals as a IeSUlt. 

Specifically, Stra1egies assisted Mr. Davis wi1h virtually every aspect of 

his campaign agaiust Cedar Grow. iDcluding drafliDg the 

communications later issued by Mr. Davis aDd directing many aspeet:s of 

----------1+--------- -. - ., 
'his activities. including activ:ities directly supportive of Marysville's 

21 

22 

23 

24 

25 

political objectives in its diIpute with Cedar Grove (bavina Mr. Davis 

appear at City Council rnc:erings 11) eodorsc their efforts, attacking Cedar 

Grove 1hrougb,1etters to the editor drafted by S1rategies and ciistributed . 

meier the names of Mr. Davis and others that \\We intended to Cl'aIle the 

ORDER. GRANTING PLAINTIFF'S MOTION FOR SUMMARY 
JUOOMENTREGARDlNG PENALTIBS - 5 
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9. 

impression that Mr. Davis was 1hc actual author, etc.). Strategies did so 

at the behest of Marysville. These activities clearly funhe!ed the 

interests ofMmysvil.1e and docummts generated during these activities 

WIIl"e made ~ to Mmysville's gova IIlIlltental eods or purposes 

for that reason.. This situation is 1JDIike the situation in the Qmcemed 

was initially generated fOr a purpose iDdepcudent artbe iott:resIs of tile 

ageocy at issue. In summary, I find 1bat a DCIDS between these 

documents BDd Marysville's decision-maIciDg ]B'OCZ8S BDd Dons 

I heRby gnmt summary judgment in fimJr of Cedar Grove on aU COUDts, 

ruling that Marysville violated Washington law by witbhoJding eacll of 

the three groups of records at issue: (1) IS records withbcJd fiom 

Marymlle'l Fiflh IDmIJmerrt of documents that I have previously ruled 

on; (2) 19 m:ords that Marynillc's scmch should have located but did 

not and that MaIyBville has stipulated Mle public RC01'ds not produced 
- . .. 

to Cedar Grove; aDd (3) an additioaal173 records in the poacssion of 

Strategies. 

lO. Turning to the issue of my assessmc:nt of the applopria: penalties 

resulting from these violations of the PRA, the m:ord before the Comt 

contains evidence indicating that Cedar Grove first ~ its PRA 

ORDER. GRANTING PLAINTIFF'S MonON FOR SUMMARY 
JUDGMENT REGARDlNG PBNALTIES- 6 
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Requests in November oflOl1. The PRA Requests sought, among 

other items, comrmmications between or among the ~, Strategies and 

Mr. Davis. 

11. The City tasbd its public records officer, Ma. Hess, with n:spooding to 

1hc PRA Requests. 

12. The emails sabsequmtly exchanged betMeIl Marysville aad 

Strategies inchxle multiple emaiIs cnnfinning both the awarentJSS of 

Cedar Grove's PRA Requests by Ms. Hirasbima oftbe City aod the 

intrmion to put in place strategies to avoid the leach oftbose PRA 

Requests or delay 1be prodoDIion of documeats !e8pODSiYe tbaeto, 

iDc1uding what appears to be a pmctice of nOt forwarding 

documcots created by S1ratqies during its engagemtDt on to 

Marysville in orda- to attempt to insolate those clocumtmIB from the 

R8Ch of the PRA Requests, and to provide Marysville wi1h ~.usible 

deniability" of S1rategies' activities. 

13. lust by way of one eDDlP~ Hxhibit 0-5. an email r:xchange betwccm 

Mr. Davis 8l1d S1rategies, inct;C':IIf:t$ that Strategies was '"Rgf' -with the 

tam "not" underlined for ernphams - gomg to fOl'Wllld Copies ofthc 

Mailer at issue on 10 Marysville in order to provide "Gloria and the 

Marysville folb" with '''plausible dcDiability' about the mailer and its 

contmd:s. " 

ORDER. GRANTING PLAlNTIFFS MonON FOR SUMMARY 
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14. Appamltly confirming bo1h Marysville's knowledge of Strategies' 

activities and the m:ords in sntegies' possession, Exhibit P-4 

Grove's PRA Requests wme first SC:rYed on Marysville, was aware of the 

fact 1hat Cedar Grove's PRA Requests sought documads relating to 

communications wi1h Mr. Davis, and was 8\1VBIe of tile fact that 

stDtBgies po_sse cI those matmials. 

IS. Despite the fact that she was aware ofthc scope of 

Strategies' involwment with Mr. Davis aDd the names oftbe specific 

Stmtegics employees involved in that relatioaship, Ms. Hirasbirna 

appanutIy never diIclosed 1hat information to Ms. ~ the MaJysville 

employee respoDSible for mspoDCtiDg to the PRA Requests - and the 

Grove as a result. 

16. Based 0Jl my review of1be materials in Stta1egies' possession, 

Mr. Davis aDd DOlle of those aDBils were diJcl.osed or produced to Cedar 

Grove by Marysville. Stmtegies also gau:nded the Mailers at issue hi . 

this case, BDd an additicmal 13 records that were DOt c:tisclosed or 

produced to Cedar Grove. These records are the types of records that 

would have been generated by Marysville itself if it had been 

ORDER. GRANTJNG PLAINTIFF'S MOTION FOR SUMMARY 
ruDGMENT REGARDnolG PENALTIES - 8 
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conductiDg these ta8b in-house instead of relying upon Strategies to 

perform them. . 

17. Again, this information was not disclosed 10 Ms. Hess by Ms. Hirashirna 

aod I find. that Ms. Hirasb;rna's silimce appe8I8 to evideoce an intent to, 

at best, unn:asonably delay the production of1hcse materials to Cedar 

Grow. 

18. Ms. Hess did undmtaIre a search for reaponsive teCOlds that did nat 

1lIml8SOD8ble aspecIS of1hat SIIIICb, including her failure to search for 

the IJBIDeS of two primary StndrJgiea emplon.es working for Mmysville. 

AI Aldrich and Kristin Dizon. If ccmeaed, these cpn;";ons could have 

CODduct a search of the Mayor's computer fur responsive JeOOlds. At 

least 19 records that WCI'e respcmsiw to Cedar Grove's request wa-e 

Deitber loca1ed DOt produced 10 Cedar Grove. 

19. In addition to these 19 nrissed ~ Mmysville loeatcd 15 records 

1hat it iotmtionally wi.1:hheld from Cedar Grove in the Fifth InstaI1mem 

responding to the November I, 2011 mpJCSt for a period oftimc UDder 

the claim that 1he records were subject to the attomey-client prlWege 

because they allegedly contained what MarysWle described as "legal 

advice." The Comt previously panted partial SUIlllD8lY judgment in 

deten:niDiJJg that these IS records 'MR not actually privileged, as I 

ORDER GRANTING PLAINTIFF·S MOTION FOR SUMMARY 
JUDGMENT REGARDING PENALTIES - 9 
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confirmed after an in CllnIOQ JeVicw that there was no actual privileged 

commlmicatioos contained within drese records. 

20. Pursuant to my earlier ruling, MarysWle violatm the Public Records 

Act by withholding those mataiab fium Cedar Grove. 

21. In considering the &mount of the penalty, I looked at the Y01I8011./i1m 1 

and YolllOJflltm n. Neighborhood Allitmce. and the Sanders eases, as 

'Ndlas other relevant Washington authority. I IuM: grouped the :records 

into batches and haft awarded penalties based on those batcbes I find 

as follows with RSpeCt 10 the aggravating faetors. 

22- ()y!nU cIelg: Marysville's response to Cedar Chow's ftICOld request 

was delayed with respect to ccrtaiD documc:nts. Tbc Ci1J did not locate 

and provide the 19 missed records mel did not produce clocu.mentB :6:om 

StlBtegies for over 300 days. Howevr:c. there was not necessatily any 

urgcmcy as to the date the RICOIds were required, as was the case in 

YOIIlJoujian. 

23. Lack gf Brim COmpUII!~ with 11m PgbIiQ Records Am: I also fiDd this 

factor present with respect to the Fifth InstaJJment records wrongly 

withheld on the claim of privilege. 

24. Lack ofmmer t:rai";nl~ I do not find tlWI factor 10 be present. Ms. Hess 

received proper training. 

25. UnreasmJyleness of aqy mm~8Dmi2D n the ageDQy: Marysville 

provided little or no explanation with respect to 17 of the 19 documents 
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withheld from the middle group. Tbe record iDdi~ that Ms. Hess 

knew that Aldrich and Dimn were individoalJ involwd, yet did DOt 

search for ~ DImes. She also did not undertake a penonal seareh of 

the Mayor's computer for the remaining two records 1bat 'Mn DOt 

produced. The apncy's cxpJauation for the claim of attmney..client 

privilege was III(ft reasonable given the ueed to safegoard the ~­

c~ privilep. That said, the City l J1timately made the wrona 

determination widl regard 10 the 15 recGlds withheld in the Fifih 

JmdaIJmerJt, as they did DOt c:onbdn privileged commnnfcatioDs. 

factor p.resem with regard to the Strategies documents. Specifically, I 

fiDd that Marysville's explanation regmcIiDg 1bese docnrnmts - that they 

were not allegedly within 1be possession or con1rol of Marysville - was 

a situation only c:2'e8tcd to intenticma11y provide MmysviIle with 

"plausible deuiabi1i1Y' of Strategies' activities and to attempt 10 insulate 

the documents crea1cd c:turlDg those ac1ivities from. p:oductiOJl. 

Marysville knew wbat Strategies was doiD& paid.1bem for those 

activi1ies, was gaunlly aware that 1here were documcoIs in Strategies' 

possessicm CIe8ted during those acti~ aod discussed the contentJ of 

some of those documents with Stmtegies. 

27. Agency ctishnppty;. I do DOt fiDd dishonesty as much as I find strategic 

pJanning on Marysville's part to avoid or delay the production of1hc 
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documents in Strategies' possession. To put it simply, Marysville's 

responses were designed to delay or avoid discJ.osDre of the Stmt.egies 

documents to Cedar Grove. 

28. Public iJJmortm;e: This issue is e:memely important both in tams of 

the context of the larger odor issues in play within this region and 

MaIysviIle's actioDs here in relation to its attempts to avoid the readl of 

the Public Records Ad. Simply put, "p)ausib1e deDiability" oftbe Jaw 

should not be a part of our gowmmeat. 

29. Fgmnmip loss to 1ho R!QPOIIr:t: I fiDd that Marysville's conduct has bad 

a Bigoificaat impKt OIl Cedar Grove. 

30. pPlty DecessBI Y to detq nmn miemnd!l¢ Given 1be events at issue 

hen as described above, I find that a pe.oalty is acoessary to deter future 

misconduct. 

31. For these reasons, 'and as daailcd in the caICIdatiOllllf1ached and 

incoJ:porated herein as Exhibit A, I enter an award to Cedar Grove in the 

amount of$143,740.00. 

IT SO ORDBRED this /!k-dayof~ 

Judge 
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1 The Honorable Richard T. Okrent 

2 

3 

4 

6 

1 SUPERIOR COURT OF WASHINGTON IN AND FOR SNOHOMISH COUNTY 
, . 

8 
CEDAR GROVE COMPOSTING, INC., 

9 
) Case No.: 12-2-Q75n-e 
) 

10 
Plaintiff, 

11 y. 

) ORDER DENYING DEFENDANT'S 
) MOTION FOR RECONSIDERATION, 
) STRIKING THE DECLARATIONS, AND 
) REVISING THE ORDER GRANTING 

12 CITY OF MARYSVILLE 
)' PLAINTIFF'S MOTION FOR SUMMARY 
) JUDGMENT REGARDING PENALTIES 
) 

13 

14 

15 

115 

17 

11 

19 

Defendant. ) 
) 
) 
) 

THIS MATTER comes before the Court. on Plaintiff's Motion fOr an Award of 

,Costs and Attorney's Fees. The Court, having reviewed 

1. Defendant's Motion for Reconsideration; 

2.' Declaration of Gloria Hlra8hlm~ In Support of Motion for Reconsideration; 
20 

3. Declaration of AI Aldrich Regarding Defendanfs Motion for Reconsideration; 
21 

4. Declaration of Martin Napeahi; 

5. Plaintiff's Response to the Defendant's Motion for Reconsideration; 
23 

24 

25 

6. Declaration of, Michael A. Moore in Support of Plaintiff's Opposition to 

Defendant's Motion for Reconsideration; 

ORDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION, 
STRIKING lliE DECLARATIONS, AND REVISING THE ORDER GRANTING 
PLAlNTlFPS MOTION FOR SUMMARY JUDGMENT REGARDING PENALTIES 
'·1 



-.-- .-.- - ~ ': .. ' 

1 7. Defendant's Reply in Support of Motion for Recc)nsideration; 

2 8. Plaintiff's Motion for Summary Judgment Regarding Penalties; 

39. Declaration of Sarah Tilstra; 

4 10. Defendant's Response to Motion for Summary .Judgment Regarding 

S . Penalties; 

6 11. Declaration of Gloria Hlrashlma; 

7 12. Declaration of Grant Weed; 

B 13. Declaration of Jeffrey S. Mye~ dated December 3,2012; 

9 14. Decfaratlon of Gloria Hirashlma re Motion to Compel; 

1Q 15. Declaration of Jeffrey S. Myers dated July 8,2013; 

11 16. Declaration of Kristen Dizon; 

12 17. Second Declaration of Amy Hess; . 

13 18. Second Declaration of Grant Weed; 

14 19. Declaration of AI Aldrich; 

IS 20. Declaration of Jon Nehring; 

16 21. Third Decfaration of Jeffrey S. Myers; 

17 22. Cedar Grove's Reply Memorandum In Support of Motion for Summary 

18 J~agment Re Penalties; 

19 23. Surreply to Cedar Grove's Reply Memorandum; 

20 24. Declaration of Gloria Hirashima In Surreply to Cedar Groye's Reply 

21 Memorandum; 

22 25. Third Declaration of Amy Hess; 

23 and th~ records and files therein hereby ORDERS: 

24 Defendant City of Marysville's Motion for Reconsideration Is DENIED. The c.ourt 

2S also hereby STRIKES the Declaration of Gloria Hirashina In Support of MotiOn for 

ORDER DENYING DEFENDANrs MonON FOR RECONSIDERATION, 
.STRIKING THE DECLARATIONS, AND REVISING THE ORDER GRANTING 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT REGARDING PENALTIES 
-2 



1 Reconsideration, the Declaration of AI Aldrich Regarding Defendant's Motion for 

2 Reconsideration, and the Declaration of Martin N~peahl. These ~ratlons constitute 

3 new evidence that could have been Pr8S8nted at the time the court was considering the 

4 origir:tal Motion, and the Court theraora refusea to consider them. §mi Sliger v. odell, . 

5 156 Wn.App. 720, 734 (2010). 

6 . The Court wDl, however, REVISE its P~U8 Order Granting Plaintiffs Motion fa 
. . 

7 Summary Judgment Regarding Penalties as propoSed In exhibit D of the Declaration fa 

8 Michael A. Moore in Support of Plaintiffs Opposition to'Defendanfs Motion for 

9 Reconsideration. The Revised Order Granting Plaintiff's Motion for Summary Judgment 

10 Regarding PenaHie8 will also enter at this time. 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23, 

24 

25 

Dated this 18111 day of October, 2013. 

HOrlOf'8bi8RiCIrd T. Okrant 
Judge 

ORDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION, 
STRIKING THE DECLARATIONS, AND REVISING THE ORDER GRANTING 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT REGARDING PENALTIES 
-3 



1 The Honorable Richard T. Okrent 

2 

3 

4 

6 

7 SUPERIOR COURT OF WASHINGTON IN AND FOR SNOHOMISH COUNTY 

I 

CEDAR GROVE COMPOSTING, INC., 
9 

) Case No.: 12-2-075n-e 
) 

10 

11 v. 

'Plaintiff, ) ORDER GRANTING PLAINTIFF'S 
) MOTION FOR AN AWARD O.F COSTS 
) AND AlTORNEY'S FEES 
) 
) 
) 12 CITY OF MARYSVILLE 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

) 

~ 
Defendant 

) 
) 

THIS MATTER comes before the Court on P-laintifl's Motion lor an Award of 

Costs and Attorney's Fees. The Court, having reviewed 

1. Plaintiff's motion for an Award of Costs and Attorney's Fees: 

2. Declaration of Michael A. Moore and exhibits thereto; 

3. Defendant's Opposition to Motion for Attorney's Fees; 

4. Declaration of Jeffrey S·. Myers in Response to Motion for Attomey's Fees; 

5. Declaration of Bradford S. Cattle; 

6. Plaintiff's Reply In Support of Motion for an Award of Costs and Attomey's 

Fees; and 

ORDER GRANTlNG PLAINTIFF'S MOTION FOR AN 
AWARP OF COSTS AND ATTORNEY'S FEES - 1 . 



,- . 

1 7. Supplemental Declaration of Michael A. Moore In Suppo~ of Plaintiff's Motion 

2 for an Award of Costs and Attorney's Fees 

3 and the records' and files therein, and having ~nsidered the oral argwnents 'of counsel 

4 on OCtober 3. 2013. hereby ORDERS: 

s On April 19, 2013 the Court ruled that the City of Marysville violated the Public 

6 Records Act (-PRAj by withholding 15 of the 24 records ~ issue on that motion. This 

7 'ruling was mem~r1a11zed In the CoU~8 order of July 2,2013. On August 30, 2013. the 

I Court also ruled that the City of Marysville also violated the PRA byfaUing.to provide 19 

9 records that It should have previously located but did not and by failing to provide 173 

10 documents that were in the possession Strategies 360. a public l'$Iations consulting finn 

11 hired by the City. The Court Imposed a total penaltY of $143.740 for these violations. As 

12 a prevailing PRA plaintiff, Cedar Grove moved for a mandatory award of attorneys' fees 

13 and costs under RCW 42.56.550(4). Cedar Grove.seeks an award of attorney's fees 

14 and coats In excess of $283.000. 

15 "The lodestar methOd is appropriate for calculating attorney fees under the PRA.· 

16 Sanders v. staIB, 169 Wn.2d 827,869 (2010). The lodestar fee is calculated by 

17 multiplying the reasonable hourly rate by the reasonable number of hours incurred in 

18 obtaining the successful result. Mahler v. SZIICS. 135 Wn.2d 398, 434 (1998). A 

19 determination of the reasonable number of hours incurred -requires the ~urt to exclude 

20 from the requested hours any wasteful or duplicative hours and any hours pertaining to 

21 unsuccessful theories or claims: Id. (citing Scott Fetzer Co. V. Weeks, 114 Wn.2d 109 

22 (1990). 

23 The Court first looks to the reasonableness of the hourty rate charged by the 

24 Cedar Grove's counsel. In determining the reason~leness Of a requesting attorney's 

25 

ORDERG~NGP~NTIFPSMOTIONFORAN 
AWARD OF COSTS AND ATIORNEY'S FEES - 2 
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1 hourty rate, the court can look to RPC 1.5(a), which lists factors to be considered when. 

2 ·delennining a reasonable hourty rate. These ~ctors Include: . 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13. 

14 

IS 

16 

(1) The time and labor required, the novelty and difficulty of the questions 
Involved, the skRl requisite tQ perfonn the legal service property and the 
terms of the fee agreement between the lawyer and client; . 

(2) the likelihood, if apparent to the cI~nt, t;hat the acceptance of the particula 
employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; . 

(4) the amount Involved in the matter on which legal services are rendered 
and the results obtained; 

(5) the time limitations imposed by the client.or by the circumstances; 

(6) the nature and length of the profe8aJonal relationship with the client; 

(7) the exPerience, reputation, and ability of the lawyer o~ lawyers performing 
the services: 

(8) whether the fee is fIXed or contingent; and 

(9) the terms of the fee agreement. 

Where rates are excessiVe, the proper solution Is f~r the court to ~uce the rate to the 

·prevalling market rate,· not to deny the request entirely. Fischer y. SJB-P.D. Inc., 214 
17 

F.3d 1115, 1122 (9th Cir. 2000). 
18 

looking at the· rates charged ·by Cedar Grove's counsel ($375 per hour for Mr. 
19 

Moore's time, $225 - $275 per hour for associates' time, and· $130 per hour for·the 
20 

paralegal's tine). After considering these factors, Court finds that the rates. charged by 
21 

Cedar Grove's counsel were ·unreasonable for ieveral reasons. First, the fees charged 
22 

.by skilled, experienced attorneys like Mr. Moore in Snohomish· County are Iesa than 
23 

24 

2S 

$300 per hour. ~ Declaration of Bradford N. Cattle, at 2. Second, the fees charged on 

non-contingency matters by some of the top PRA specialist attorneys in the state, such 

as William. Crittenden, Michael Kahrs. Michele Earl-Hl:Ibbard, are not greater than $300 
ORDER GRANTING PLAINTIFF'S MOTION FOR AN 
AWARD OF COSTS AND ATTORNEY'S FEES - 3 
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1 per hour. third. this case did not Involve novel or particularly complex questions but wa 

2 instead of relatively straightforward application of PRA law and the attorney-cllent 

3 privilege. Finally. the fee was a fixed rather than contingent fee. Given these factors, the 

4 Court finds that the appropriate hourlY rate for Mr. "Moore's work on this case Is $300 

s per hour, for the associates' worlds $200 per hour, and for the paralegal's"work is $100 

6 par hour. 

7 . The Court next tums to the question of whether the amount of hours billed by 

8 Cedar Grove's counsel In this C8~e was reasonable. A determination of the reasonable 

9 nLJmber of hours Incurred -requires the court to ex~ude ~ the request~ hours any 

10 wasteful or duplicative hours and any hours pertaining to unsuccessful theories or 

11 claims.- Mahler, 135 Wn.2d at 434 (citing.Scott Fetzer Co. y. Weeks. 114 Wn.2d 109 

12 (1990». 

13 I'n this case, the Cedar Grove's counsel billed a total 862.2 on the case hours 

14 through September, 2013, wlth.434.3 hours billed by Mr. Moore, 180.2 hours billed by 

IS associates, and 105.4 hours billed by the paralegal.1 The City, however, argues th. the 

16 number of hours requested is excessive and includes wasteful or dupllcatl~ hours, and 

17 in ~ case of the summary judgment motion, hours spent on unsuccessful theories. . 

18 Looking first at the summary judgment motion. the Court finds that because only 

19 15 ofth~ 22 documents In question WSI'8 deemed to have violated the PRA, the number 

20 of hours· billed Included hours spent on unsuccessful theories. The Court will therefore 

21 reduce the number of hours ~rded for time spent on the summary j,udgrnent motion 

22 proportionately - resulting in a reduction of 37.5 percent. After reviewing the billing , 

23 sheets provided by Cedar Grove's counsel, the Court determined that the total amount 

24 

1 The Court is DOt considc:ring the hmn biUed by Cedar Grove's counsel fur time spent opposing the City's Motion 
25 for Recooaidention at this time. as the hoUR billed for that motiOli ~ not included in CedD" Grove', original 

Motion for Attomey"J Pees. . " 
ORDER GRANTING PLAlNTlFPS MOTION FOR AN 
AWARD OF COSTS ANO ATIeRNEY'S FEES - 4 



1 of 'hours spent on the summary judgment motion and th~ amount of hours spent on the 

2 .8uccessful portion of the motion were 88 follows: 

3 Mr. Moore Assocla.s Paralegal 

4 Hours 114.9 0.3 
5 Reduced Hours 

78.8 

27.1 . 

16.9 .2 (37.5%. reduction) 
6 

The Court also finds that the total number hours of billed in this case warrant a. 
7 

reduction because they are g~nerally excessive for the type of case and contain 
8 

wasteful, duplicative hours. Given the relatively .stralghtforward nature of the case, the 
9 

fact that the hours bnled by PlaIntiff's counsel were double those billed by the City's . 
10 

counsel, and the large number of hours billed after Cedar Grove was 's ucoessfu I on rts " 
11 

summary judgment motion (and therefore knew" that H was entitled to an attOrneys' fee 
t2 " 

award), the Court determines that the total number of.hours billed by Cedar Grove's 
13 

counsel, Included those spent on the successful portion of the summary judgment 
14 

motion, 8~oLiId be ~uced by ~O percent. This results In a ~ attorneys' fees award to 

15 the Cedar Grove of $121 ,110.00. The details" of the fees awaRted by the Court are 

16 Illustrated in the chart beJow. 
17 

18 Mr. Moore Aa80clatea Paralegal Total 

19 Hours billed 549.2 207.3 105.7 861.9 

Hours allowed 303.7 118.3 " 63.4 485.4 20 by the Court 

21 Rate allowed $300 per hour $200 per hour .$100 per hour by the COurt 
22 

Fee Tolalat 
23 Reduced Rate 

and Hours 
$91,110.00 $23,660.00 $6,340.00 $121,'10 

24 
Plaintiff Is also entitled to its costs in the amount of $6,534.83 in this matter, thus 

25 
resulting in a total award of costs and fees of $127,644.83. 
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Dated this "18th day of October, 2013. 

The Honorable Richard T. Okrent 
JUdge 
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DECLARATION OF SERVICE 

On said day below, I emailed a courtesy copy and deposited in the 
U.S. Mail for service a true and accurate copy of the Motion to File Over­
Length Opening Brief and the Brief of Appellant in Court of Appeals 
Cause No. 71052-4-1 to the following parties: 

Michael A. Moore 
Sarah E. Tilstra 
Corr Cronin Michelson 
Baumgardner & Preece LLP 
1001 Fourth Avenue, Suite 3900 
Seattle, W A 98154-1051 

Howard M. Good Friend 
Smith Goodfriend, P.S. 
1619 8th Avenue South 
Seattle, W A 98109 

Jeffrey S. Myers 
Law, Lyman, Daniel, Kamerrer & 
Bogdanovich, P.S. 
PO Box 11880 
Olympia, W A 98508-1880 

Original and a copy delivered by ABC messanger: 
Court of Appeals, Division I 
Clerk' s Office 
600 University Street 
Seattle, WA 98101-1176 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 

DATED: March \4~ 2014, at Tukwila, Washington. 

RO~g~ 
Talmadge/Fitzpatrick 

DECLARATION 

1'.3 

= 
..r:-
:z 
~ 
:;;0 

~ 

-u 
::J: 
.r-.. 
eN 
(j\ 

(J 
(,J')C> 
--Ie: »:;:0 
--I_l .., 

0 
SF~ -"-r; 

~::r ... "'-'-': 
~-or 
» " FI c.nrnc' ::x::> .~ 

z ' e>tn 
-1 0 
0-z< 

t-< 


