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A. ASSIGNMENTS OF ERROR 

1. The superior court's denial of Mr. Stout's motion for relief 

from judgment pursuant to CR 60(b)( 11) was manifestly unreasonable 

because of the following extraordinary circumstances: (1) the rejection 

of rape as a mental disorder by the psychiatric community; (2) the 

meager three percent agreement rate among the State's experts 

regarding Mr. Stout's diagnoses; and (3) Mr. Stout's continued 

confinement without a trial when the basis for his commitment has 

changed. 

2. The superior court was required to grant Mr. Stout an 

evidentiary hearing because the State failed to meet its prima facie 

burden to establish that Mr. Stout continued to satisfy the criteria for 

confinement during the following review periods: (1) July 2009 

through August 2010; (2) August 2010 through September 2011; and 

(3) October 2011 through September 2012. 

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. A superior court may relieve a party from a final judgment, 

order or proceeding pursuant to CR 60(b)( 11) for any reason that 

justifies relief from the operation of the judgment. This rule applies to 

situations involving extraordinary circumstances caused by 

1 



irregularities unrelated to the action of the court. Did the trial court 

abuse its discretion when it denied Mr. Stout's motion for relief from 

the original commitment order where: (1) Mr. Stout presented evidence 

that the diagnosis under which he was civilly committed has been 

rejected by the psychiatric community as a legitimate diagnosis in the 

manner in which it was applied to him; (2) there is only a three percent 

agreement rate among the State's experts regarding Mr. Stout's 

diagnoses; and (3) Mr. Stout is now being detained for a mental 

abnormality other than that for which he was initially committed? 

2. Due process requires that involuntarily committed 

individuals have a right to an annual examination to determine whether 

they still have the mental abnormality that they cannot control and 

which renders them unsafe to be free from total confinement. A 

superior court must grant a full evidentiary hearing if the State has 

failed to present prima facie evidence that the committed person 

continues to meet the criteria for confinement. Did the superior court 

violate Mr. Stout's statutory and constitutional rights by failing to grant 

an evidentiary hearing when the State failed to meet its evidentiary 

burden for each of the relevant review periods? 
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C. STATEMENT OF THE CASE 

Mr. Stout has been civilly committed under RCW 71.09 for over 

ten years. CP 128. At his initial commitment trial in 2003, the superior 

court l concluded that the combination of paraphilia NOS non-consent 

and antisocial personality disorder caused Mr. Stout difficulty 

controlling his behavior. CP 126. "A paraphilia of this kind is a mental 

disorder that causes recurrent intense sexually arousing fantasies, urges 

and behaviors involving non-consenting adults, that lasts for more than 

six months, and results in negative consequences to the individual." CP 

125. 

The superior court's factual findings relied on the circumstances 

of Mr. Stout's prior offenses and testimony of the State's expert. See 

CP 117-27. The State's expert did not testify as to fantasies or urges, 

but only concerning Mr. Stout's behaviors and acts to support his 

paraphilia NOS non-consent diagnosis. CP 279. The trial court found: 

Mr. Stout has exhibited recurrent sexual behaviors 
involving non-consenting adults on several occasions. 
These behaviors occurred from at least 1990 through 
1997, a period of longer than six months. These 
behaviors have resulted in legal consequences and 
disadvantages for Mr. Stout on numerous occasions. 

I Mr. Stout waived his right to a jury trial and elected to have the superior 
court judge act as the fact finder. CP 117. 
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CP 125 (emphasis added). The State's expert did not testify that Mr. 

Stout experienced urges or fantasies that evidenced an arousal to 

coercion. See CP 128, 279. 

Since Mr. Stout's trial, the psychiatric community has 

overwhelmingly rejected rape as a mental disorder. CP 344. Paraphilic 

coercive disorder, which attempted to characterize rape as a mental 

disorder, has been rejected four separate times from the Diagnostic and 

Statistical Manual of Mental Disorders (DSM). See CP 280-81. State 

evaluators then began using paraphilia NOS non-consent to diagnose 

rape as a mental disorder for purposes of civil commitment, which 

contravened the intent of the DSM drafters. CP 344. This misuse of 

the paraphilia NOS non-consent diagnosis has been renounced by 

recent forensic psychiatry literature. See id. 

Paraphilia NOS non-consent is regarded by many in the 

psychiatric community as the most controversial concept in civil 

commitment evaluations. Id. The diagnosis has a long history of 

misinterpretation and misapplication and its function has only recently 

been clarified. Id. The chair of the DSM-IV Task Force has explained 

that paraphilia NOS non-consent cannot be diagnosed on the basis of 

behaviors alone, but requires "considerable evidence documenting that 
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the rapes reflected paraphilic urges and fantasies linking coercion to 

arousal." CP 344. This presently accepted notion represents a dramatic 

shift from how paraphilia NOS non-consent was diagnosed at the time 

of Mr. Stout's initial commitment trial. The DSM-IV Task Force chair 

has made clear that a paraphilia NOS non-consent diagnosis can never 

be justified on the basis of acts alone. Id. 

Based on this change in the psychiatric community's 

understanding and application of the paraphilia NOS non-consent 

diagnosis, Mr. Stout moved the court for relief from judgment pursuant 

to CR 60(b)(11). CP 276. Mr. Stout argued that the subsequent 

repudiation of rape as a mental disorder and paraphilia NOS non

consent in the manner in which it was applied during his civil 

commitment proceedings constituted extraordinary circumstances that 

warrant vacation of the initial commitment order. CP 283. Mr. Stout 

provided the superior court with updated academic literature 

establishing that paraphilia NOS non-consent had been misinterpreted 

and then misapplied to individuals that had committed acts of rape. CP 

339-48. The superior court denied Mr. Stout's CR 60(b)(1l) motion. 

CP 451. 
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At that same hearing, the superior court also addressed the 

following RCW 71.09.090 hearings: (1) the State's motion for 

reconsideration of the superior court's prior ruling granting Mr. Stout a 

new trial, which related to the review period from July 2009 through 

August 2010; 2 (2) the show cause hearing for the review period from 

August 2010 through September 2011; and (3) the show cause hearing 

for the review period from October 2011 through September 2012. 

11/6/13 RP 4. 

The superior court considered the following reports concerning 

Mr. Stout: (1) Dr. Spizman's annual review report dated October 2, 

2010 (July 2009 to August 2010 review period);3 (2) Dr. Spizman's 

annual review report dated November 8, 2011 (August 2010 to 

September 2011 review period);4 (3) Dr. Yanisch's annual review report 

2 On March 24, 2011, the superior court found that Mr. Stout was entitled to a 
new trial under RCW 71.09.090 because he met his burden to show that he had 
so changed that an evidentiary hearing was merited to determine whether he still 
met the criteria for confinement. CP 89. The State filed for and was granted 
discretionary review of this ruling and subsequently obtained a stay to await the 
Supreme Court's decision in State v. McCuistion, 174 Wn.2d 369, 275 P.3d 1092 
(2012). The subsequent annual reviewing hearings were also stayed. 11126113 
RP 4. Mr. Stout's matter was returned to the superior court after the opinion in 
McCuistion was issued. CP 1. The next hearing took place on November 26, 
2013, which is the subject of this appeal. 

3 CP 132-43, which are attached as Appendix A. 

4 CP 244-56, which are attached as Appendix B. 
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dated January 31, 2013 (October 2011 to September 2012 review 

period);5 and (4) Dr. Wollert's psychological evaluation of Mr. Stout 

dated May 7, 2013.6 The relevant portions of these reports are 

discussed in detail below. 

The superior court determined that the State had met its prima 

facie burden to show that Mr. Stout continued to meet the criteria for 

confinement for each review period and denied his request for an 

evidentiary hearing. CP 441-43,445-47,448-50. 

D.ARGUMENT 

1. The superior court abused its discretion when it denied Mr. 
Stout's motion for relief from judgment. 

CR 60(b) provides a number of reasons upon which a trial court 

may relieve a party from final judgment, order, or proceeding. In 

addition to those reasons specifically listed, a trial court may grant this 

same relief for "any other reason justifying relief from the operation of 

judgment." CR 60(b)( 11). A motion for relief from judgment for any 

, other reason justifying relief is the catch all provision of the rule, by 

which trial courts may vacate judgments for reasons not identified in 

5 CP 218-27, which are attached as Appendix C. 

6 CP 302-37, which are attached as Appendix D. 
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the rule's more specific subsections. Tatham v. Rogers, 170 Wn. App. 

76, 100,283 P.3d 583 (2012). This rule applies to situations involving 

extraordinary circumstances caused by irregularities unrelated to the 

action of the court. Id. at 100 (citing Flannagan v. Flannagan, 42 Wn. 

App. 214, 221, 709 P.2d 1247 (1985». 

A trial court's denial of a motion to vacate judgment is reviewed 

for abuse of discretion. DeYoung v. Cenex Ltd., 100 Wn. App. 885, 

894, 1 P.3d 587 (2000). A trial court abuses its discretion by exercising 

it on untenable grounds or for untenable reasons. State ex reI. 

Campbell v. Cook, 86 Wn. App. 761, 766, 938 P.2d 345 (1997). 

Here, there are three independent bases upon which Mr. Stout 

should have been granted relief from judgment. While each basis alone 

necessitates relief from judgment, cumulatively these extraordinary 

circumstances make clear that the trial court abused its discretion when 

it denied Mr. Stout's CR 60(b)(11) motion. 

a. Since Mr. Stout's initial commitment trial in 2003, the 
psychiatric community has definitively rejected the concept 
of rape as a mental disorder. 

Mr. Stout was initially committed in 2003 based on a 

combination of paraphilia NOS non-consent and antisocial personality 

disorder. CP 360. Paraphilia NOS non-consent is regarded by many in 
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the psychiatric community as the most controversial concept in 

sexually violent predator evaluations.7 The paraphilia NOS non-

consent diagnosis has a long and very misunderstood history. Frances 

et aI., supra note 7. Recent literature in the field of forensic psychiatry 

outlines the past misapplication of this diagnosis. See id. 

i. Members of the DSM Task Force and Work Groups have 
clarified the paraphilia NOS non-consent diagnosis and 
advocated against its misaeplication. 

One source of misunderstanding was the DSM wording for 

"paraphilia." Id. The source of this misinterpretation was the 

following language from the opening sentence of the paraphilia section 

in the DSM-IV-TR: 

The essential features of a paraphilia are recurrent, 
intense, sexually arousing fantasies, sexual urges, or 
behaviors general involving (1) nonhuman objects, (2) 
the suffering or humiliation of oneself or one's partner, 
or (3) children or other nonconsenting persons.8 

7 Allen Frances, Shoba Sreenivasan, & Linda E. Weinberger, Defining 
Mental Disorder When It Really Counts: DSM-IV-TR and SVPlSDP Statutes, 36 
1. Am. Acad. Psychiatry Law, Sept. 2008, at 375,380. This article is attached as 
AppendixE. 

8 Allen Frances & Michael B. First, Paraphilia NOS, Nonconsent: Not Ready 
for the Courtroom, 39 1. Am. Acad. Psychiatry Law, Dec. 2011, at 555,556. 
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This sentence has been inaccurately interpreted to justify the diagnosis 

of paraphilia NOS non-consent based on the non-consenting nature of 

sexual behaviors. Frances & First, supra note 8. 

Rather, the term "nonconsenting persons" as used in the DSM 

was not intended to include rape. Id. at 557. Instead, the term 

describes only the victims of exhibitionism, voyeurism, frotteurism, 

and pedophilia. Id. In reality, it was the deliberate intent of the DSM

IV drafters to exclude any reference to rape as a paraphilia. Id. Rape 

was neither included as a coded diagnosis nor provided as an example 

of paraphilia. Frances et aI., supra note 7. This prior misinterpretation 

of the phrase "nonconsenting person" resulted in clinicians treating 

rape as a mental disorder despite the fact that the DSM drafters' 

objective was just the opposite. Id. 

Another misconception among clinicians concerning paraphilia 

NOS non-consent was that it could be assigned based on rape behaviors 

alone. Id. It is now well understood that acts alone can never be 

paraphilic. Id. The essential features of paraphilia are "recurrent, 

intense sexually arousing fantasies, sexual urges, or behaviors." Id. 

"Behaviors" may signify the culmination of urges and fantasies, but 

they are insufficient on their own to warrant a diagnosis of paraphilia 
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NOS non-consent. Frances et aI., supra note 7. This distinction is 

necessary to separate paraphilia from opportunistic criminality. Id. 

"Some rapes may be triggered by opportunity, others may occur in the 

context of intoxication-related disinhibition, and some may reflect 

character disorder or other nonparaphilic pathology." Id. 

The confusion regarding paraphilia NOS non-consent has 

recently been clarified in the psychiatric community. See id. In order 

for a paraphilia NOS non-consent diagnosis to be merited, it requires 

"considerable evidence documenting that the rapes reflected paraphilic 

urges and fantasies linking the coercion to the arousal." Id. Paraphilia 

NOS non-consent has been deemed an inherently weak construct 

because of its lack of a defined set of criteria. Id. at 381. The 

psychiatric community expressed serious concern about the danger that 

clinicians would misuse the DSM by applying an idiosyncratic 

interpretation of behaviors to shoehorn individuals for the purpose of 

justifying civil commitment. Id. 

The inference that a rapist is motivated by paraphilia should 

never be made entirely on the fact that he committed rape. Frances & 

First, supra note 8, at 558. However, state evaluators continue to 

"widely misapply the concept that rape signifies mental disorder and to 
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inappropriately use NOS categories where they do not belong in 

forensic hearings." Id. at 559. Paraphilia NOS non-consent is not a 

legitimate mental disorder diagnosis according to the drafters of the 

DSM. Id. at 560. 

At Mr. Stout's motion for relief from judgment, the State argued 

that paraphilia NOS had previously been unsuccessfully challenged in 

In re Det. of Young, 122 Wn.2d 1,857 P.2d 989 (1993). 11/6/13 RP 16. 

However, Young was decided when "pathologically driven rape" was 

not yet included in the DSM-Ill-R. 122 Wn.2d at 28. At the time of 

Mr. Stout's motion for relief from judgment, paraphilia characterized 

by rape behavior had been specifically rejected by the DSM. Frances 

& First, supra note 8. "What is critical for our purposes is that the 

psychiatric and psychological clinicians who testify in good faith as to 

the mental abnormality are able to identify sexual pathologies that are 

as real and meaningful as the other pathologies already listed in the 

DSM." Id. (citing Alexander D. Brooks, The Constitutionality and 

Morality of Civilly Committing Violent Sexual Predators, 15 U. Puget 

Sound L. Rev. 709, 733 (1992». 

The State's reliance on Young is misplaced. The Young decision 

stands for the principle that just because a pathology has not yet been 
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included in the DSM does not necessarily mean that the diagnosis 

should be rejected. See id. Young does not promote the notion that 

once the DSM and psychiatric community has explicitly and 

overwhelmingly rejected a pathology, such as rape as a mental disorder, 

it still may be used to indefinitely confine someone. The literature and 

research demonstrates that paraphilia NOS non-consent is regarded 

drastically differently today than it was in 2003. 

Mr. Stout did not have the benefit of presenting this 

reexamination and rebuff of rape as a mental disorder to the fact finder 

in his initial commitment trial. Homosexuality was once considered a 

mental disorder and included in the DSM. 9 Homosexuality was 

removed from the DSM in 1973 and is no longer considered a mental 

disorder. Spitzer, supra note 9. As the Supreme Court has recognized, 

"The DSM is, after all, an evolving and imperfect document." Young, 

122 Wn.2d at 28. Denying Mr. Stout's motion for a new trial is the 

equivalent of denying a new trial to an individual civilly committed for 

homosexuality in the 1970s. 

9 R.L. Spitzer, The Diagnostic Status of Homosexuality in DSM-III: A 
Reformulation of the Issues, Am. J. Psychiatry, Feb. 1981, at 210. 
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The scrutiny, skepticism, and ultimate rejection of paraphilia 

NOS non-consent and its past misapplication illustrates the 

extraordinary circumstances that justify Mr. Stout's relief from the 

initial commitment order. 

ii. The refusal to include paraphilic coercive disorder in the 
DSM-5 further confirms that rape is not a mental 
disorder. 

Rape as a paraphilia was first suggested as paraphilic coercive 

disorder. Frances & First, supra note 8, at 558. A recent proposal to 

include paraphilic coercive disorder as an official diagnosis in the 

DSM-5 was rejected. Id. In a recent article, the chair of the DSM-IV 

Task Force and the editor and co-chair of the DSM-IV commented on 

this rejection: 

That the proposal to include coercive paraphilia as an 
official diagnosis in the main body of the DSM-5 has 
recently been rejected confirms the previous decisions to 
reject paraphilic rape that were made for DSM-III, DSM
III-R, and DSM-IV. It is unanimous: a rapist is not 
someone who has a mental disorder and psychiatric 
commitment of rapists is not justified. This is an 
important message to everyone who is involved in 
approving psychiatric commitment under sexually 
violent predator (SVP) statutes. The evaluators, 
prosecutors, public defenders, judges, and juries must all 
recognize that the act of being a rapist is almost always 
an aspect of simple criminality and that rapists should 
receive longer prison sentences, not psychiatric 
hospitalizations. 
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Id. at 558-59. 

Paraphilic coercive disorder's rejection from the DSM-5, 

reflecting the psychiatric community's refusal to classify rape as a 

mental disorder, further demonstrates the shift that has occurred since 

Mr. Stout's initial commitment trial in 2003. The fact that Mr. Stout 

remains indefinitely confined based on a diagnosis that was 

controversial in the past and fully rejected today is an extraordinary 

circumstance that justifies relief from his original commitment order. 

As such, the superior court abused its discretion when it denied Mr. 

Stout's CR 60(b)(1l) motion. 

b. The meager three percent agreement rate regarding Mr. 
Stout's diagnoses among the State's experts constitutes an 
extraordinary circumstance that merits relief from judgment. 

The erratic diagnoses offered by the State's experts over the 

years further substantiates the flawed nature of the paraphilia NOS non-

consent diagnosis. At Mr, Stout's initial commitment trial, the State's 

expert, Dr. Packard, testified that the combination of paraphilia NOS 

non-consent and antisocial personality disorder caused Mr. Stout 

difficulty controlling his behavior. CP 126. Dr. Wollert, an expert who 

conducted a psychological evaluation of Mr. Stout in 2013 and 
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reviewed all of his prior diagnoses, concluded that Dr. Packard's 

diagnosis was based on two erroneous assumptions. CP 307-08. 

Dr. Packard's first inaccurate assumption was that the relevant 

professional community accepted paraphilia NOS non-consent as a 

reliable mental disorder. CP 308. This assumption was mistaken 

because of the rejection of paraphilic coercive disorder, and by 

extension of paraphilia NOS non-consent when diagnosed on the basis 

of behaviors alone, as an authorized DSM diagnosis. CP 309; see 

supra Section D(l)(a). Rape is no longer considered a reliable mental 

disorder by the psychiatric community. Id. 

The second incorrect assumption was that members of the 

relevant professional community would be able to reliably diagnose 

Mr. Stout with a combination of paraphilia NOS non-consent and 

antisocial personality disorder. CP 307. There has been only a three 

percent agreement rate among State's experts regarding Mr. Stout's 

diagnoses. CP 308. This agreement rate is far below a reasonable 

degree of professional certainty. Id. Mental health professionals have 

been unable to reliably identify diagnoses in Mr. Stout's case. Id. 

The inability to reliably diagnose Mr. Stout is most dramatically 

illustrated by Dr. Spizman's annual reports. CP 137-38,250-51. In his 
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2011 report, Dr. Spizman acknowledged that while he previously 

diagnosed Mr. Stout with paraphilia NOS non-consent, he subsequently 

became uncertain because "the assaults did not clearly indicate a desire 

for non-consensual sexual activity." CP 250. The fact that the same 

evaluator could one year render the diagnosis and retract that diagnosis 

the following year based on the exact same facts exposes the 

problematic nature of Mr. Stout's indefinite confinement based on these 

prior diagnoses. This further evidences the extraordinary 

circumstances that merit relief from judgment. 

c. It is unconstitutional to continue to detain Mr. Stout without 
a trial where the basis for his commitment has changed. 10 

At the initial commitment trial, the superior court concluded that 

"the combination of paraphilia (NOS) non-consent with anti-social 

personality disorder causes [Mr. Stout] serious difficulty in controlling 

his behavior of engaging in sex with non-consenting others." CP 126. 

Mr. Stout's mental abnormality was therefore regarded as the product 

of a combined diagnosis. See id. 

10 On May 8, 2014, the Supreme Court heard oral argument in In re Det. of 
Meirhofer, Supreme Court No. 892512. The Supreme Court's opinion in 
Meirhofer may be dispositive here. One ofthe issues of contention between the 
parties in Meirhofer is whether an individual committed under RCW 71.09 may 
continue to be detained on a different basis than that under which he was initially 
committed. 
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Since his commitment, the State's experts have expressed 

uncertainty regarding the applicability of a paraphilia NOS non-consent 

diagnosis by indicating that it should be ruled out (Le., additional 

information must be considered before the diagnosis can be made or 

ruled out). CP 224,250. The antisocial personality disorder diagnosis 

also came under question when Dr. Spizman characterized it as 

provisional (Le., further information may indicate that this diagnosis is 

not warranted). CP 251 . The only diagnosis remaining is Dr. Yanisch's 

antisocial personality disorder diagnosis from the most recent annual 

report. ll CP 224. 

At best, the most recent report shows that Dr. Yanisch was 

doubtful about the applicability of one of the two diagnoses that make 

up Mr. Stout's compound diagnosis. CP 224. This creates uncertainty 

regarding whether the full combination of diagnoses necessary to Mr. 

Stout's "mental abnormality" are currently active. 

Mr. Stout is thus being detained for a mental abnormality other 

than that for which he was initially committed. At a minimum, this 

11 As previously discussed, Dr. Yanisch asserted that he saw no compelling 
reason to change Mr. Stout's prior diagnosis. CP 224. He then refers the 
"interested reader" to Dr. Spizman's 2011 annual review report, which did not 
contain an antisocial personality disorder diagnosis. Id.; CP 251. 
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change in diagnosis warrants a full trial on the merits of Mr. Stout's 

continued confinement. Ajury must have the opportunity to weigh the 

experts' competing claims regarding the validity of this new diagnosis 

and, as such, Mr. Stout should be granted a new trial. 

2. The State failed to present prima facie evidence that Mr. 
Stout continued to sutTer from a mental abnormality which 
made him likely to engage in predatory acts of sexual 
violence and thus an evidentiary hearing was required. 

Even where an initial commitment is proper, the State violates 

due process when it continues to confine a person who is no longer 

both mentally ill and dangerous. u.S. Const. amend. XIV; Foucha v. 

Louisiana, 504 U.S. 71, 77, 112 S. Ct. 1780, 118 L. Ed. 2d 437 (1992) 

(reversing where individual was dangerous but no longer suffered from 

psychosis). "Periodic review of the patient's suitability for release" is 

required to render commitment constitutional. Jones v. United States, 

463 U.S. 354,368, 103 S. Ct. 3043, 77 L. Ed. 2d 694 (1984). Due 

process mandates that the State release a committed person "when the 

basis for holding him or her in the psychiatric facility disappears." 

State v. Sommerville, 86 Wn.App. 700,710,937 P.2d 1317 (1997). 

Because commitment under RCW 71.09 is indefinite, the due 

process requirement that a detainee be mentally ill and dangerous is 

ongoing. In re Det. o/Cherry, 166 Wn. App. 70, 75, 271 P.3d 259 
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(2011). To comply with this due process requirement, involuntarily 

committed individuals have a right to an annual examination to 

detennine whether they still have the mental abnonnality that they 

cannot control and which renders them unsafe to be free from total 

confinement. RCW 71.09.070; Young, 122 Wn.2d at 38-39, superseded 

by statute, Laws of 1995, ch. 216, §2, 9, as recognized in In re Det. of 

Thorell, 149 Wn.2d 724, 746, 72 P.3d 708 (2003). 

By statute in Washington, involuntarily committed individuals 

have a right to an annual examination to detennine whether they remain 

mentally ill and dangerous. RCW 71.09.070. Each individual also has 

the right to an annual show cause hearing at which the court decides 

whether probable cause exists to warrant a full trial to determine if the 

individual continues to meet the criteria for confinement. RCW 

71.09.090. The State bears the burden of proof at the show cause 

hearing. In re Det. of Petersen, 145 Wn.2d 789, 796, 42 P.3d 952 

(2002). 

RCW 71.09.070(1) dictates the scope of annual review. The 

State must provide the court with a written report prepared by a 

qualified professional and submitted under the penalty of perjury. 

RCW 71.09.070(1). The report's content is mandated by statute: 
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The arumal report shall include consideration of whether 
the committed person currently meets the definition of a 
sexually violent predator and whether conditional release 
to a less restrictive alternative is in the best interest of the 
person and conditions can be imposed that would 
adequately protect the community. 

Id. (emphasis added). 

After a show cause hearing, the court must grant a full 

evidentiary hearing if "[t]he state has failed to present prima facie 

evidence that the committed person continues to meet the definition of 

a sexually violent predator and that no proposed less restrictive 

alternative is in the best interest of the person and conditions cannot be 

imposed that would adequately protect the community." RCW 

71.09.090(2)(c)(i); see Petersen, 145 Wn.2d at 798 (State must prove 

"the prisoner still has a mental abnormality or personality disorder" 

which is likely to cause the prisoner to engage in predatory acts of 

sexual violence if released). 

The prima facie evidence standard required by RCW 

71.09.090(2)(c) is the legal equivalent of probable cause. Petersen, 

145 Wn.2d at 797. Probable cause is based on an objective analysis of 

the facts presented from which a neutral and detached person would 

find the conclusion to be more probable than not; that is, the facts must 

be objectively demonstrated and must be sufficient to satisfy a 
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reasonable person. Id. (citing, inter alia, Aguilar v. Texas, 378 U.S. 

108,84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964); Spinelli v. United States, 

393 U.S. 410,89 S. Ct. 584,21 L. Ed. 2d 637 (1969)). 

This Court reviews a superior court's decision following a show 

cause hearing de novo. Petersen, 145 Wn.2d at 799. The question on 

review is whether the evidence, or lack thereof, suffices to establish 

probable cause for an evidentiary hearing. In re Det. 0/ Elmore, 162 

Wn.2d 27,37, 168 P.3d 1285 (2007). 

a. Where the State's expert was uncertain whether Mr. Stout 
would be likely to reoffend if released unconditionally, the 
State did not meet its burden to establish the required 
"dangerousness" for the July 2009 through August 2010 
review period. 

A person does not meet the criteria for commitment under RCW 

71.09 unless he has a mental abnormality or personality disorder that 

makes him more likely than not to commit predatory acts of sexual 

violence. RCW 71.09.020(7), (18). If the State's evidence does not 

establish that the detainee is sufficiently dangerous, continued detention 

is not authorized. Cherry, 166 Wn. App. at 76. 

The State must show a greater than 50 percent likelihood of re-

offense to meet the more likely than not threshold that a person will 

reoffend ifnot confined. In re Det. o/Brooks, 145 Wn.2d 275,295-96, 
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36 P.3d 1034 (2001), overruled on other grounds, Thorell, 149 Wn.2d 

at 753. The fact to be proved with respect to civil commitment under 

RCW 71 .09 is expressed in terms of statistical probability. Id. at 296. 

The question "is not whether the defendant will reoffend, but whether 

the probability of the defendant's reoffending exceeds 50 percent." Id. 

In making this determination, actuarial models are more reliable 

than clinical judgment. Thorell, 149 Wn.2d at 753, 757. The probative 

value of actuarial assessments is high and directly relevant to whether 

an individual meets the criteria of confinement. Id. at 758; see also In 

re Det. of Fox, 138 Wn. App. 374, 395 n.14, 158 P.3d 69 (2007) 

(research suggests that actuarial risk assessments are more reliable than 

clinical analyses). 

Dr. Spizman, the State's expert for the July 2009 to August 2010 

review period, used the Static-99R, an actuarial risk assessment tool, to 

estimate Mr. Stout's risk ofre-offense. CP 138-39. Dr. Spizman 

calculated Mr. Stout's score at five on the Static-99R, resulting in a 

25.2 percent risk to reoffend within five years and a 35.5 percent risk to 

reoffend within ten years. CP 139. 

In addition to the Static-99R results, Dr. Spizman analyzed Mr. 

Stout's dynamic risk factors. CP 139. Dr. Spizman listed seventeen 
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dynami c risk factors in his report. CP 139-41. There was no evidence 

of any risk, or inadequate information to assess risk, on all but 11 of 

these 17 factors.12 Id. Of the six remaining factors, Mr. Stout had 

made improvements or had learned to effectively manage risk for three 

of these factorsY CP 140-41. Mr. Stout's capacity for relationship 

stability and cooperation with supervision were both deemed 

"moderate" risk factors in Dr. Spizman's report. CP 139, 141. With 

regard to the impulsive acts risk factor, Dr. Spizman concluded that Mr. 

Stout appeared to largely be able to control his impulsivity. CP 141. 

Dr. Spizman never articulated whether or how any of these dynamic 

risk factors made Mr. Stout more than 50 percent likely to commit a 

crime of sexual violence. See CP 13 9-41. 

On the contrary, Dr. Spizman concluded, "Thus, there is some 

12 The factors for which there was no evidence or inadequate information to 
assess were the following: (1) significant social influences; (2) intimacy deficits 
- emotional identification with children; (3) intimacy deficits - hostility toward 
women; (4) intimacy deficits - general social rejection/loneliness; (5) sexual self
regulation - sexual preoccupation; (6) sexual self-regulation - sex as coping; (7) 
sexual self-regulation - deviant sexual interests; (8) attitudes supportive of sexual 
assault - sexual entitlement; (9) attitudes supportive of sexual assault - rape 
attitudes; (10) attitudes supportive of sexual assault - child molester attitudes; 
and (11) substance abuse. 

13 These factors included: (1) intimacy deficits - lack of concern for others; 
(2) general self-regulation - poor cognitive problem solving skills; and (3) 
general self-regulation - negative emotionality/hostility. 
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uncertainty regarding whether or not [Mr. Stout] would be more likely 

than not to reoffend sexually ifreleased unconditionally." CP 142. He 

noted that there was relatively little information available regarding Mr. 

Stout's mental or personality disorder. Id. However, Dr. Spizman then 

stated that based on the "typically chronic pattern" of these disorders, 

Mr. Stout continued to meet the criteria for confinement. Id. 

A court must look beyond an expert's stated conclusion to 

determine whether it is supported by sufficient facts. In re De!. 

Jacobson, 120 Wn. App. 770, 780, 86 P.3d 1202 (2004). The 

uncertainty that permeates Dr. Spizman's opinion concerning Mr. 

Stout's dangerousness demonstrates that the State failed to sufficiently 

show that Mr. Stout was more likely than not a risk to commit a 

predatory crime of sexual violence, which is required for his continued 

confinement without further hearing. See id. Mr. Stout was entitled to 

receive an individualized analysis regarding his risk to reoffend. See 

RCW 71.09.070. It is unconstitutional to detain him based on the 

"typically chronic pattern" of his diagnoses alone. CP 142; see 

Foucha, 504 U.S. at 77. 

Because the evidence showed that Mr. Stout is less than 50 

percent likely to reoffend, his continued confinement is 
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unconstitutional absent a full trial on the merits. U.S. Const. amends. 

v, XIV; see Foucha, 504 U.S. at 77; Jones, 463 U.S. at 368; 0 'Connor 

v. Donaldson, 422 U.S. 563, 575, 95 S. Ct. 2486, 45 1. Ed. 2d 396 

(1975). The superior court's denial of Mr. Stout's request for an 

evidentiary hearing despite his lack of risk to reoffend was statutorily 

and constitutionally impermissible. 

b. The State failed to establish that Mr. Stout continued to meet 
the criteria for confinement during the August 2010 through 
September 2011 review period. 

Dr. Spizman also generated the annual report for the next review 

period: August 2010 through September 2011. CP 244-56. Similarly, 

this report failed to meet the State's probable cause burden to establish 

that Mr. Stout continued to require indefinite confinement. 

i. Where the State s expert was uncertain whether Mr. Stout 
met the criteria for his prior diagnoses, the State did not 
meet its prima facie burden to show that Mr. Stout 
currently sufftred from a mental abnormality or 
personality disorder. 

Contrary to his previous report, Dr. Spizman did not diagnose 

Mr. Stout with a mental abnormality or personality disorder during the 

August 2010 to September 2011 review period. See CP 250-51. 

Instead, Dr. Spizman indicated a "rule out" for paraphilia NOS non-

consent, which necessitates collection and consideration of additional 
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information before the diagnosis can be made or "ruled out." CP 250. 

He explained, "I am providing this diagnosis as a rule out, to indicate 

the uncertainty in whether or not Mr. Stout continues to meet the 

criteria for this disorder." Id. 

Dr. Spizman emphasized that rape of an adult female by a man 

over fifty years old is very uncommon in the sex offender population. 

Id. To further illustrate his reasoning regarding the "rule out" specifier, 

Dr. Spizman emphasized that Mr. Stout's prior offenses did not clearly 

evidence a desire for non-consensual sexual activity. Id. Instead, Mr. 

Stout often sought consent, but when it was not obtained, he was 

undeterred and continued pursuing the woman. CP 250. Dr. Spizman 

asserted, "Thus, there is some uncertainty as to how strong a desire he 

initially had for nonconsensual sex, with even greater uncertainty now 

caused by his advanced age." Id. Dr. Spizman had insufficient 

evidence to warrant a diagnosis of paraphilia NOS non-consent. See id. 

Dr. Spizman also did not provide an antisocial personality 

disorder diagnosis. CP 251. Rather, he rendered the diagnosis 

"provisional," signifying that further information may indicate that this 

diagnosis is no longer warranted. Id. Dr. Spizman explained that 

research shows that as a man reaches his fifties, antisocial traits will 
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"burnout." Id. Dr. Spizman found limited demonstration of antisocial 

behavior in Mr. Stout and thus did not diagnose antisocial personality. 

CP 251 . He concluded with regard to Mr. Stout: 

I previously rendered a diagnosis of Paraphilia, NOS, 
Nonconsent. However, as noted above, I am now 
uncertain in this diagnosis. Furthennore, I have some 
questions regarding whether an antisocial personality 
diagnosis is warranted. Thus, there is a degree of 
uncertainty whether or not Mr. Stout has an underlying 
mental abnonnality or personality disorder that meets the 
criteria for civil commitment. 

CP255. 

Nevertheless, Dr. Spizman then offered his opinion that Mr. 

Stout continued to meet the criteria for civil commitment. Id. This 

conclusion is unsupported by sufficient facts and thus the superior court 

should not have relied upon it. See Jacobson, 120 Wn. App. at 780. 

Despite the fact that Dr. Spizman inserted a conclusory sentence near 

the end of his report that Mr. Stout should continue to be confined, the 

facts preceding this incongruous conclusion do not support this 

assertion. 

The State's evidence for the August 2010 through September 

2011 period is insufficient to establish probable cause that Mr. Stout 

continued to suffer from a mental abnonnality. The State's own expert 

clearly articulated his uncertainty regarding Mr. Stout's diagnosis or 
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lack thereof. CP 250. As such, the superior court was required to grant 

Mr. Stout an evidentiary hearing. 

ii. Where the State S expert again expressed uncertainty 
regarding whether Mr. Stout would reoffend i(released. 
the State also failed to establish the dangerousness prong 
required for continued confinement. 

Mr. Stout's score on the Static-99R was five, the same as during 

his previous review period. CP 139,252. This resulted in the same 

risk ofre-offense of25.2 percent within five years and 35.5 percent 

within ten years. CP 139, 252. Dr. Spizman concluded: 

Regarding risk of reoffense, Mr. Stout did not score in a 
particularly high range on a commonly used actuarial 
risk measure (after accounting for his advancing age). 
Thus, there is some uncertainty regarding whether or not 
he would be more likely than not to reoffend sexually if 
released unconditionally. 

CP 255. Dr. Spizman analyzed the same 17 dynamic risk factors that 

were discussed during his previous report with similar results. CP 252-

55. Again, Dr. Spizman does not articulate whether or how these 

dynamic risk factors make Mr. Stout more likely to commit a predatory 

act of sexual violence. See id. 

The State failed to establish through the annual review report 

that Mr. Stout was more likely than not to commit a violent sexual 
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offense. As such, he was entitled to an evidentiary hearing to 

detennine whether continued confinement is justified. 

c. The State did not establish that Mr. Stout continued to meet 
the criteria for confinement during the October 2011 through 
September 2012 review period. 

A different State's expert, Dr. Yanisch, generated the annual 

report for the October 2011 through September 2012 review period. 

CP 218-27. Once more, this report provided insufficient evidence for 

both the mental abnonnality and dangerousness prongs. 

i. The State did not meet its prima facie burden to show 
that Mr. Stout continued to su@r from a mental 
abnormality or personality disorder. 

The State's annual report for this review period contained nearly 

no analysis regarding Mr. Stout's mental abnonnality. See CP 224. 

Rather, Dr. Yanisch opined that Mr. Stout has "carried essentially the 

same diagnosis since at least 2006, and I see no compelling reason to 

alter it at this time." CP 224. He then directed the "interested reader" 

to review the annual report generated a year earlier by Dr. Spizman. Id. 

As previously discussed, this report specified paraphilia NOS non-

consent as a rule out and antisocial personality disorder as provisional, 

thus containing no diagnosis. See 250-51. Dr. Yanisch then provided a 

different diagnosis than that given the previous year by Dr. Spizman. 
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Id.; CP 224. 

While Dr. Yanisch maintained the rule out specifier regarding 

paraphilia NOS non-consent, he diagnosed Mr. Stout with antisocial 

personality disorder. CP 224. He failed to provide any updated facts or 

analysis to support his opinion that Mr. Stout currently suffered from 

this mental abnonnality, as constitutionally and statutorily required. 

See id. He also ignored Dr. Spizman's doubts concerning the antisocial 

personality diagnosis, even though Dr. Yanisch referred the "interested 

reader" to Dr. Spizman's 2011 report. Id. Dr. Yanisch's report failed to 

establish that Mr. Stout currently suffered from a mental abnonnality or 

personality disorder. Consequently, the State failed to meet its burden 

regarding the first prong of commitment criteria. 

ii. The annual report also failed to establish that Mr. Stout 
would more likely than not commit a predatory act of 
sexual violence ifreleased. 

Mr. Stout maintained his score of five on the Static-99R and Dr. 

Yanisch estimated his risk ofre-offense based on application of this 

actuarial risk assessment tool at 25.2 percent within five years and 35.5 

percent within ten years. CP 225. As previously discussed, this 

evidence is insufficient to meet the State's prima facie burden with 

31 



regard to the second prong of dangerousness required for continued 

confinement. 

The superior court erred when it concluded that the State had 

carried its burden at each show cause hearing. This Court should 

reverse and remand for an evidentiary hearing to detennine whether 

Mr. Stout continues to meet the criteria for confinement. 

E. CONCLUSION 

This Court should reverse the superior court's ruling denying 

Mr. Stout an evidentiary hearing and remand for such proceedings. 

DATED this 5th day of June, 2014. 

, WSBANo. 38139 
mgton Appellate Project 

Attorneys for Appellant 
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APPENDIX A 



Nanle: 
Date of birth: 
Jurisdiction: 
Cause #: 
Commitment dale: 
Evaillated by: 
Date of report: 

SPECIAL COMMITMENT CENTER 
ANNUAL REVIEW 

Roy Stout 
06.14.59 

(July 2(109 - Allgll.\·t 20lfJ) 

Slmgit CU1!lIty 811 pcrior Co~rt 
01·2·01307·9 
10.29.03 ' 
Paul Spizmau, I'sy.l). 
10/2/10 

Reason for Referral 

OCT ~ ~ Z01G 

M.r. Roy Stout is a 51-year-old Caucasian mnn whose history includes recurrent sexually coercive aud 
violent oflbnses against adult women with whom he: bad no meaningful prior relationship. On 10.29.03 
Mr. Stout was conunitted to the Special COllunilment Center (SCC) for cal'C, control, and treatment of his 
sexually violent behaviors and mental abnonl1l1liLy in accordance with H .. CW 71.09.060 (I). Pursuant to 
RCW 71.09.070, the pUflJose of this report is to evaluate whether Mr. StOllt continues to meet the 
defini,tioTl of a sexually violent predator and to assess whether conditional release to a less 'restrictive 
a\terllnt.ive is in his best interest und cond,itiolls can be imposed that wouid adequately protect the ' 
community. 

Evaluation Process 
AL the Speciul COIllJ11itmellt CentcJ', the annual review of a resident's lrcatl11~[Jt progress is a multi
disciplinary process in which clinical infonnation is synthesized [Tom multiple data 'sources. Previous 
evahlatiOlls are reviewed, especially those conducted pursuant to RCW 71.09,040 (4). '111e evaluation 
includes a review of treatment participation and progress in order to determine whether the resident's ris~ 
for criminal sC.l\..-ual acts has been mitigated ulrough sex offender treatment. Documcntntion llnd clinical 
impressions 011 the extent and quality of the residellt's iuvolvement in uctivities such as sex offender 
group therapy, psycho-educational classes, lind individunl therapy are also reviewed, The evaluator 
discusses treatment progress with the res ident and discusses the resident's progress with other SCC staff. 
The I'esiqenl is given the opportunity to participale in a cliJ?ical interview to assess his mental condition 
and answer questions about his experience and perceptions of his sex orfunder treatment. 

Relevant Background 
The background infonnatioll for Lh.is report was compiled from previous clinical all~ legal documents. 
Reviewing such evaluations to obtain his1.ol'ical infonnaticn is il1~ accepted standard of practice among 
mental health professionals. Please Dote that the historical infonnatiol1 compiled in evaluation reports is 
often from a variety of sources and its presentation here is not intended to represent it as fact. Histories 
usually contain inaccurate and sometimes contradictory infOITIWt1011, The inforrnalioll is presenled to 
infonn the reader of the information that was I'cpOIted to the evaluator and to illdicute this evaluator's 
understanding of the relevant history. The residents also have the opport1Jl1ity to provide information 
regarding their hislory. This eWl occur during the clinical interview or by providing information to staff, 
who can then forward it to the forcnsic unit. If information in this report is found 10 be incorrect, it can be 
corrected in subsequent reports, or ifneedcd all addendum can be written to the court. 
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Material for the historical sections of this report was taken mostly verbatim from the SCC Annual Review 
completed by D.miel YUlllsch, 8/29/06. who cil~d a prior Ammul Rcvil.lw completed by Murk McClung, 
M.D., sec Consultillg Psychintl'ist as his primary source. Other infonnatiolllhatmuy be included is from 
Lhe End of Sentence Review report, completed by Cada vun Dum, Ph.D., 7/9/01. 'J1,is information is 
included a1. the end of this report. 

Records reviewed for this report included those availnble at the RccOI'ds Centci' us of 8119/1 O. However, 
at times records may come to the SCC,ltccords Conter past that date, which occurred prior to 811911 0, und 
would be includ~d ill next yeur' S Annual Review. 

Treatment Progress at the'Special Commitment Center 
Medical and Psychiatric Treatment 

On 3129/10 Mr. Stout reported baving pinkish/red urine, which TIled icaJ staff noted might be a kidney 
stone (further noted below). 

Dr. Randall Griffith, ARNP 
Dr. Griffith disclissed Mr. Stout's health and medical status. He noted that Mr. Stout does not attcnd the 
clinic onen or discuss his coul,:ems with Dr. Griffith. Rugal'ding any substantial medical concerns, h.e is n. 
smoker and has slight high blood pressure. MI'. Stout also agreed to undergo exam for possible prostate 
cancer, and he was diagnosed on biopsy with the canccr. He is seeing a UJ'ologist for the cancer. and he 
has elected to proceed with radiation treatmcllt. Regarding the pinkish color of his urine Mr. Stout 
complained of at the end 01'3/10 there was no evidence of blood in the urinalysis (and thus the cause 
seems to be unknown). Regarding strength, mobility, and endurance, it is difficult for Dr, Griffith to 
comment ont as be docs not attend appointments at the clinic. Regarding erectilc fUllctioning, at his age 
then: would be some expected dysfunction, which could be fUltller impairl!d by the smoking, but there are 
110 complaints at L1lis time (of course, again, he docs not attend the clinic). 

Extracurricular sec Activities (Employment. Recreation. Education) 
Residents at the sec Ilre eligible for paid employment i f1hey complete II reqtlired .Industrial Safety 
course that is offered'through the see Vocational Department. Their work is evaluated by s\\pe\'visors on 
a regular basis, and they receive regular Job Performance Reports. Mr. Stout received feedback for his 
~fforts as a custodian for the period of 5(09-11/09. He received primarily moderate ratings, with olle 
positive l"'c.lliug for attendallce, and it waS lIoted he was always on lillie and never missed n duy of work.. 
On 8/26/09 it was noted he was 'mcticulOllS' in his cleaning. Fl'lcdbnck for tho period of 11/09-5/1 0 gave 
moderate to positive ratings, with comlllellts including he was 'amol1g the best' for his quality of work, 

The sce has !1 Recreation J)epartnicnt: t!rat I'usidcnts enn aLtend to participate in iI1dividual or group 
activities, hobbies, ctc. Documcntation did not reflect Mr. Stout engaged ill any fonnel! recreation during 
the period under review. 

On 10/2109 it was noted Mr. StOllt is a Seventh Day Adventist and a vegan. It was l'epol1cd he 'uses' tllC 

chaplain to get his dietary needs met, but did not pmticipate ill religious activities. 

Pierce College has II progrmn established to provide services to the residenls oflhe sec on McNeil 
Island. DOClIllIcntaljoll did not reflect Mr. StOllt participat.ing in allY educational pursuits d(lrlng the 
period ullder (·eview. 
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Mr. Stout was aole to largely maintain appropriate bcluwior on the living unit. However, he had a Vuri[;lly 
of outbursts toward staff, us well. A s'ampling or progn:ss notes is given here. 

On 8/3/09 Ii memo was posted, wi"th Mr. Stout's und other resident's names, infonning them of the date 
and time a community meeting was to be held for the living unit. Mr. Stout made several requests that his 
name be removed from the memo, as. he had negative imeractions with staff Inembers and did not want to 
be associated with that living unit. Though initially agiwtcd, and continually !1Pproaching staff about the 
matter, he eventually calmed himself. . 

On 8/5/09 it was noted Mr. Stout would isolall."l in his room while on the living uuit, did not room visit 
with other rcsidcllls, rarely used the phone, and rarely Nat ill the dayrool1l on that shi·n (dayshift) .. It WriS 

also rare to sec him in the yard 01' recreation arens. Howl:vur, lie would iuteract while iii the srnoki ng 
area, as long as .the 'smoke break' lasted. This isolutive Lype behavior 'was noted at other times as well 
(e.g., 8/19/09, 9/9/09). However, on 8126/09 it was noted he would frequently be asleep during the 
dayshift due to his work schedule (perhaps rising quite early). Though, notes ofanothcr shift (3/6/10) 
also noted he is typically in his room. 

On 8/12/09 it was noted Mr. Stout became upset about receiving cookies in his lunch, which he could !lot 
eat (apparently due to dietary restrictions). There had becII a power outage and they were placed into his 
lunch in error (apporently without adequate lighting to scc who's IUllch it was). However, be could not 
accept that explanation and continued with his 'mnL' ulltil stnff intervened. He then sought to speak to a 
supervisor, but was told to simply file a grievance ifhc chose to do so. 

On 8/19/09 it was noted Mr. Stout became upset when slaff knocked on his door, becallse he believed the 
knock was too I~)lld. While staff explained they would try to kJ10ck lightly, Mr: Stout cOlJtinu~d with his 
'runt' until he was asked to leave the sta(fdcsk. 

On 9/2/09 it was noted Mr. Stout would ask statT f'or certain things he needed, such I!-s to make legal calls. 
However, it was noted he was not VQIY talkative with that staff llIember, as Mr. Stout did not gct 'his way' 
when he was upset. rvlr. Stout would occasionally 'demand' to see a supervisor, which was at the starr 
member'S discretion. When the supervisor would !lot be called, lvl.t'. Stout would become angrier. He 
often lhl.m tried to get other residents involved ill 'hls·cause.' 

On 9/9109, when informed about how room inspections were changing, he described how nobody would 
do anything for him, but he was expected LO 'jump through hoops' for others. He stated, 'fuck Walter and 
Willie' (the supervisors) 'tluiy don't do shit for me 1 aint [sic] doihg shit for them . .' 

On 9/17/09 when staff knocked on his door during u resident ccnsus, Jvlr. Stout yelled 'whut?' Hc emne 
to the door 'cussing,' and banged on the door twice lUld asked slaffwlly don't they bang on iI harder the 
next time. 

011 10/8/09 Mr. Stout was upset about not I'ccciving paperwork for his r00111 inspection'. When infonncd 
he would be made a copy, be 'rallted and raved' .for about lhil·ty minutes (·cgarding .the paperwork. Stuff 
stated it would 110 longer be tolerated and Mr. Stout would receive \lIC paperwork when staff had it 
completed. 

On 1113/09 Mr. Stout spoke to a femalc staff (AT) more U1(l!l six times in Ule eight hour shill. He told her 
it was a 'blessing' to have her on tnat unit. He also lold her he was • still jealous,' that she golmurrico, . 
but noted 'what can 1 say T never' asked.' He'was directed away from the staff desk at that time. 
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On 1116/09 Mr. Stout spoke to a staff about information she provided for his prcvious An1lual Review. 
While he did not believ~ what she had said was ulltnle, he seemed upset about her report rcgardi.1lg 
difficulties h.e bad wit.h another st.aff member. A little while \ulcr ilC approached the staff member and 
stated he just wanted to express how strongly he felt about the issue. 

On 11113/09 Mr. Stout became angry at a staff member during a room inspcction, as lhe staffwns writing 
down what needed to be fixed. Mr. Stout escalated to shouting. 

On 11/19/09 Mr. Sto.ut approached staff and infol'med them utlothcr resident (RF) who had movec! off the 
H.vi.uS unit wanted some of the plants he had left in the dnyroorn. M,r. Stout knew which plants they worc 
and offered to deliver them to the other resident. . 

On 11120/09 Mr. Stout donated his desk lamp (apparently to charity) [IS residents were no longer allowed 
to have cEp-on lamps (due to being a fire hazard). He was complying with directions of administration to 
dispose of the lamp . 

. On 11121109 Mr. Stout' asked a staff member what she thought he should chonge to bc 11 better person. He 
believed, fOl' example, he should change his smokiI:g and drinking (lIppal'cnUy whilo· olll.sid~ . 
confillement). Staff noted be could work on his occasional ou'lbursls of anger. FIe agreed, but Ulon 
explained how a particular outburst (apparently in regard to the 1116/09 note, above) was not !Jis fault. 

On 1/2111 0 ,Mr. Stout was reluctant to move enrdbo~rd boxes off the unit, as part of his job (he stated he 
needed them, but staffstnted there were more boxes than he needed). Mr. Stout thcn threw them by the 
truslJ. door, but refused to put them into the bin, stating it was not his job (which sluif noted i~ was). 

On 2/5/1 0 Mr. St.out discussed his computer order, which hI; hud bcell waitill~ 10 rc~civo lor twu mouths. 
Fie noted be had difficulty with the transfer of fUllds. However, it seems he W.IS able 1.0 relllaill calm ulIJ 
etlectivcly discliss his concerns. 

Various notes (e.g. 3/11/10) indicated Mr. Stout would make jokes while interacting with olhers. 

On 5/7/10 Mr. Stout mentionod to stnffthe price ofbi5 computer, as compared to the price of his 
daughter's computer (it was unclear if he had purchased it for her). 

Behavioral Incidents 
Incidents at the see most often are documented with il progress note. However, if there is a more 
llotable (but not necessarily negative) event, an Observation Report (OR) may be used. If the incident is 
specifically problema.tic, it will generally result in a Behavior Mnnagement Report (BMR), and possibly 
lin "Incident Rcport for the Illost serious occurrences. All Administrative Review may be held to 
hwcstigate an incident or clru-if), sanctions against a resident who receives a Category 1 BMR. Residents 
may also file grievances or abuse complaints against stnff and policies. For tile purpostls of ntis rcport, nil 
of these sources of documentation were reviewed by the evaluator for the period under cOllsiderntion. 

10/12110 OR: Mr. Stout returned to his room at approximately 8:30 nnd tumcd his music up quite loudly, 
with the door ajar. He did not comply with multiple directives to turn down the music. At one time, in 
response, hc shouted that he could not sleep because or the 'danm clapping' (other residcnts were 
watching n football game in the dayroom). When reminded he lwei just entered his room (npp!U"cIltly not 
tryillg to sleep), he stated 'What are you talking about, I can't hear you!' He finully tumed alfhis music 
and closcd his door. 
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Documentation reviewed did not indicate Mr. Stout had ptllticipated in any sex'offender specific 
treatment activities during the period under review. 

Resident's Strengths 
Mr. Stout typically is able to relate well with otbers. He also demonstrated strength in his employment 
efforts. Finally, he is often able to comply with (he ntles orthc institution. 

Collateral Interview 
Hugh Williams, Residential Counselor 
Mr. Williams has been working on Mr. Stout's living unit ovel' the last yeur.and discussed his behavior. 
Overuil, he is largely well behaved. He relates well with others and uPI>ears Lo get along with all hi!l 
peers. However, he docs not appear to be very close t.o anybody in particular on the Hving unit, but Mr. 
Williams thought Mr. Stout may be closer to some of his peers on OUler living uni ts. Regarding any 
relations with people Olltside the facility. Mr. Stout discusses some family nl'Cmbers that he seems clos~ 
Lo, such EIS his niece and perhaps n cousin. M.r. Williams wa ... not aware ora romantic relationship Mr. 
Stout may be engaged in. 

Examiping specific risk factors, in regard to emotional identification with childre~, Mr. Stout docs 110t 

demonstrate specific ilSpects, such as viewing chnd oriented media or spending, time with childlike peers. 

Regurdiug hostility toward women, he does not demonstrate any pllrticulur difficulties, and relates to 
women as well us he relates to men. 

Regarding any lack of concern toward others, Mr. Williams noted Mr. Stout does not demollstrute any 
particul~u'ly callolls behaviors that Mr. Williams hos seen. 

Mr. Stout docs not discuss his sc.. ..... ual though15, feelings, be.haviors, or t\ttitudes related to offci\t\ing with 
Mr. Williams and I did nOlo i~qllire about,relnted risk factors. . 

Regarding cooperat.ion with sllpervisioll, Mr. Stout was noleJ Lo follow the rules and stl'llctUrp ortlle 
institution, or when given a direction he complies (however, this docs not seem consistent with SOlnt.: of 
the noted outbursts, above). 

Mr. Stout was not noted to demonstrate any difIiculties with impulsivity. Regarding problem solvillg 
skills, he is able to figure out how to accomplish tusks and docs not dcmonstrate difficulties in his daily 
routine. 

. . 
Regarding negative emotionality or hostility, Mr. Williams did not have evidencc of Mr. Stout 
demonstrating sueh difficulties (again, cOlltr~y to some of the above noted documentation). 

Finally, when asked arany particular strengths or Mr-. Stout, Mr. Williams also could not gcm;ru!c 
anything specii:ic. 

However, htl referred me to Mr. Moore (another stafr member). who could provide additional data. 
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As Mr. Moorc had written several notes describing problematic behavior of Mr. Stout, and that Mr. 
Williams referred mc to lv!.r. Moore for further information,' 11 brief interview was conducted. Mr. Moore 
was specificully asked ubout cooperation with supervision and negative emotionality, as these were 
primary areas he addressed in documents. Mr. Moore reported I'h,lt Mr. Stout would usuul,ly teud to 'get 
mad' regarding his diet, citing his upset about cookies being placed into his lunch bag (noted above). 
Regarding the outbursts Mr. Moore saw, he related ·'jt used to be almost a daily thing,' but it has 'tapered 
off.' Mr. Moore related lWO reasons for seeing fewer outbursts include less contact with Mr. StoUl (he is 
either aslecp or at work during Mr. Moore's shift) and Mr. Stout is making use of other (appropriate) 
routes to discussed his dietary concerns (such as \Ise of the Ombudsman). Mr. Moore could not comment 
on any possible changes to other areas of compluints from Mr. Stout noted in docwnents (such as 
rcglU'ding room inspections) given Ulcir luck of couluc!. 

Current Mental Condition 
Mr. Stout declined to participate in the interview or physiological testing for this annual review 
evaluation. That Mr. Stout did not participate places certain limitutions on this evaluation. 111 particular, 
he was not able to provide current fIrst-hand infomlation regarding his perspective on treatment, provide 
infonnation tha1 muy not huve been included in his records, or correct any misinfonnation in such 
records. FUl'thennorc, diagnostic clarification was l)Ot possible, alld the resulting diagnostic impressiofls 
are based solely on a review of his records. 

Diagnosis and Mental Abnormalities 

Axis I: })araphiUa, NOS (Non-consenl) 

Mr. Stout lias been IJrrcsted or convicted of sexuul offcnses nguhlst Ildult women with whom he had no 
prior meaningful relationship. The incidents w~re llOIl-COIIIl(}l1SlmJ, lind he did not stop his actions ill the 
presence of clenr signals of fear 01' signals to stop fTl1I!1 tlte victillls .. Prior cvaluators have COllllllented Lhul. 
Mr. Stout hlls not hud n sexual history polygraph or u penile plcthysmograph to further evaluate Ilis seXU3 I 
arollsal patterns, and has not been willing to partieipllte ill evaluations to discuss his own ,lrou'sal and 
thinking patterns regarding sexual activity and scx oflbases. who lhclll'Cudcred this diagnosis us a 'rule 
out' pending further clinical evaluation. However, this author belicves there to be u drive toward 
lloDeonsensual sexual uctivily consistent with this diagnosis. For example. one documented assault did 
not involve IU1Y l1ppnrent interaction prior to th~ assault and the ntlcmplecl forced sex. As with any 
diagnoses, if more inforrnation were provided, it could be tllat this diagnoses would not be WHlTullted. 

Polysubstance Abuse, III a Controlled Km'irunmellt 

Mr. Stoul has reported various difficulties related to subsUlncc abuse. For example, that his first marriage 
ended due to his drinking, und he has admitted that alcohol was ussociated with his offending bcha ViOl'S. 

Be has stated that he "moved Pruno lnomcllludc fermcnLed bcvcrage'l around within institutional 
confines" {uld has related that once he starte;,d drinking, he just did n~t know when to quit. l·le has also 
reported that ho used to get belligerent anti violent when drinking. He has admitted to marijuana !lSC in 
the past, and attribulcd one of hls assaults to dealing marijllut\a. He also acknowledged heroin use OVtW \\ 
number ofycars. He has reported being abstinent from alcohol !Iud drug use since 19K3. 

Given the aforementioned substance abuse, the diagnosis is given. The specifier of In a Controlled 
Ellvirollment indicates that Mr. Stout does not have easy accoss (0 substances, and while there is 110 

reported use during this review period, he may again engage in substnnce abu~e ill a less controllcd 
setting. 
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Mr. Stout hus a signilicunt history of problematic behavio!'s us ajuvcnilc. He was reported to have u 
significant problem with skipping school and was expelled from sevcral schools due to truullCY. 
Furthennore, he has u'l'cmarkable criminal history that was documented beginning a.t age fifteen. WIJile 
these behaviors did not occur prior to that age, as is t\ecessa.ry for the diagnosis, it can certainly be 
assumed that Ulese wcre part of an ongoing pattern, given the extent of the problems. 

MI. Stout's criminal behaviors continued into his auult years, clearly indicating failure 10 conform to 
nonns with respect 10 luwful behavior. Some degree of impulsivity wus apparent in his subst.ance abusc, 
several of his assall\l.s, and may hnve been present ill other areas of his life. His irritability and 
ng,gr~ssjvCllJeSS art= apparelll~ such ns rcc"iving inli'actions whilt: illcurccratcd for fighting wilh O({1ll1' 
inmates us well us t.hreatening slaff. Currently, while typically able 10 relate well with others, he did 
engage in verbal11ggrcssion during this period under review. A degree of irresponsibility is also present, 
such as u spomdic wOI'k history (it was unclear to what extent incarcel·at.ioll may have interlllpted ·bis 
ability to maintain employment). Finally, it docs not appear. he expcricllces significant remorse for his 
assaults and other criminal behavior, given his' COIl tinucd ofl'enscs across time. 

Borderliul! Intellectual F'utlctimtlug 

Dr. van Dam's IQ testing with the W AlS-lII during her 07.09.01 evaluation indicated that Mr. Stout 
functions in the borderline range of intelligence. . 

In summary, 1~1y currcnt DSM·IV-TR diagnosis .0fMr. Stout includes: 

Axis I: 

Axis U: 

Axis lll: 

l'lIraphiliu, NOS (Non-consent) 
l'olysubstuncc Abuse, ])1 n CUlltrolled ICnvil'tJlllllcllt 

Alltisocinl .Pcl'Sonnli1.y )isordcr 
'Bol't!crlillc Intellectual Functioning 
Deferred to medical S til ff 

Sexual Violence Risk Assessment 

Actuarial Risk Assessment 
The Stulic--99R is IIIl actuarial instrument desigued to csti/Tlule the probubility of sex un I recidivism among 
males who have already been convicted of at least one sexual offensu against a child or non-collsenting 
adult. 

The Static-99R hilS shown moderate accuracy in raJlkillg offenders accordhlg to their relative risk for 
scxual recidivism. Furthermore, its accuracy ill assl;)ssing relative I'isk has been consistent across fl wide 
vuriety of sum pIes, countrics, und uuique settings (Hchnus, 2009). 

}7or the Static-99R, !:here are fOllr groups with which evaluator's call compare an .individual's scom. 111 
order t.o evaluate Mr. Stout, we need to consider the ext.ent 10 which he resembles the typicalmcmber of 
the routine samples or non-routine samples, or ifhe is morc repl'esentative of the samples preselected for 
treatment or the high~risk I high need samples. I hnve uscd th~ recidivism rates from the preselt:cled high 
risk and need samples because !'vIr. Stout has been detennincd to be a sexually vlolent predator and the 

. , 
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authors of the measure, authorities within the field, recommend using these 1l0mlS for those found to bc 
SVPs unlcss otherwise justified. 

On the Static-99R, Mr. Stout scored a 5. This yields. a risk estimate of 25.2% in five ycars nnd 35.5% in 
ten years. 

The recidivism estimates for the Static-99 are based on logistic regression. The regression curve 
incorporates offender recidivism at all different scores in lilt.: measure, providil)g an estimate of predicted 
recidivism ra.tes for each score. Therefore, the estimate of 35.5% is not to indiwlc offendcrs with similar 
scores to 11r. Stout reoffended at that precise mle. Ruther, the reg,rcssioll curve oJstimuted thu.t offenders 
with that score reoflended at that approx.imate r\ltc. 

Dynamic Risk Factors 
The primary goal of sex offender treatment is to address ~hosc risk factors that can be modil1cd through 
intervention (dynamic risk factors) so Ula\: MI'. Stoul's risk CUll be managed to a point tbat he cnn safely 
transition to a less restrictive pluccment. In the proJ'essionuJ Iiteratllre certain dynamic risk fllctors have 
been linked to recidivism risk. They huve bCCIl cOll1binud illto an insLt'ulUunl ~allctl thl:l STABLl:"'2007. 
The following section includes risk factors frail! this illstl'lIl11unl' lind 01 hers tlwl UlU considered pertinent. 
While this instrumen.t was desigllcd for offenders ill the community, it is believed it can still provide some 
useful information about someone in full confinement. However, the in/ormation in this section is greatly 
limited, due to Mr. Stout's lack of participation in un intel'view, physiologicul testing. or treatmenL 

Significant Social Influences 
'l:here is inadequate information to gauge tllis risk factoI', either at tlH3 Limc hc was offcllding, 01' currently. 

Intimacy Deficits- Capacity for Relationship Stnbilit); 
Mr. Stout has been mruTicd twice. One of the relationships wus ofsignilicant duratioll, with the other 
union lasting Jess than 30 d.ays. However, there is no distinct evidence that these unions wcre positive and 
caring marriages. Rather, the comment that his fIrst marriage ended due to his dritlking, and the short time 
of the second marriage. indicate they both mlly have becn problematic relationships. WiU,oul further 
infonnation it seems he struggled 10 develop strong imcrpersonallillioLls, uud there is 110 evidence of such 
a union at this time known to this author. Therefore this appears to be a moderate risk Factor both e1uring 
the time he was offending and currently. . 

Intimacy Deficits- Emotional Identification with Children 
lnere is no significant evidence of this risk factor either in the past or currently. 

mtimacy Deficits- Hostility Toward Women 
While Mr. Stout has been married, as noted above it does not. seem t.hese wcre positive UII ions . 
. Furthem1ore, his assaults appear to indicate that he views ,,"omen in a manner \.0 use them sexually. Based 
upon his history, this author did not find evidence 01' more positive relationships with women. Rather, his 
relatiouships seem to be either conflicted, such as his marriages, or an aUempt to usc women as sexual 
objects, such as during his assaults. Therefore, historically he dcmonstratcd a moderately high risk OIl this 
factor. CUlTently, there is not marked evidence of this risk factor, which he Illay be learning to control, Ilt 
least while in a controlled setting. 

Intimacy Deficits· General Socinl RejectionfLollelillcss 
There is inadequate information to gauge this risk fuctor at the time he was offending. 
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Mpre recently, documentation indicated Mr. Stout would isolate in his room while on the living unit, did 
not room visit with other residents, rareJy used the phone, and rarely sat in the dayroom. \Vbilc it does 
pot appear he is specifically rejected from his peers at this time, there is not adequate infonllutioll 
regarding whether he fC;lels ucoepted and simply chooses to isolate himself, or docs not feel he can truly 
develop intimate relationships with others. Further, the quality of relations with bis family is unknown. 
Thus, I CIJIUlot accurately gauge the level of this risk at this time. 

Intimacy Deficits- Lack of Conccm [or Others 
Mr. Stout has a long history of assa.ults and thrC8.tening others, beyond just his sexual offending, both in 
and outside of con!1neltlcllt. FUllllcrmore, be has vm;ous U.1cft charges, including forgc'rics against his 
own l1Iother. 

There is 110 real evidence that MI'. Stout hns u group of people that h~ has a strong, positive aUachmellt to. 
or course, current relations willl his family are unknown. 

While information is limited, it seems he was high on this risk factor at the time he was offending. 

Currently, he appears to reJate relatively well to others, apart from his aggressive ombursts (which appcar 
to have decreased). He also volunteered to ussist MaUler resident by delivering plants, domollstrntillg 
some aspects of concern. 

Overall, there is some i.nt:0nnatioll indicating he has learned to manage.this risk at this time. 

Sexuul Sclf-RegulatioIl- Sexual Pre-occupation 
There is inadequate information to eauge this risk factor, either at the time he was offending, or currelltly. 

SexUill SeU'-Rcgulution- Sex as Coping 
There is inadequate information to gauge this risk factor, either at the lime be was of rending, or currently. 

Sexual SeIN~eg.ulation- Deviant Sexual Inlerests 
Mr. Stout's sexual assaults appear to indicate deviant sexual interest. Whether or not he was specifically 
driven toward nonconsensual sex, or simply did not respond to the si~n(\ls to stop his SCX43J pursuits, his 
[ol'oed sexual aggression may be urollsing to him, which would indicate the presence of this risk lactor. 
Currently, them is 110 infol'l'HlltiOll to gauge ulls risk factor at this time. 

Attitudes Supportive of Sexual Assault- Sexual Entitlement 
While this author does not have specifics, it cCItail11y appears Mr. Stout felt entitled to sex. Sevum I of his 
sexual assaults began as an appa.rent attempt to engage in amutuaJ sexual encoullter. ,However lIpon boing 
rebuked, he coptillued his pursuit, apparently feeling entitled to sex. His current attitudes related to 
offending are unknown. 

Attitudes SUPP'ortive OrScx.ulIl Assault- RaRe Attitudes 
Mr. Stout's sexual assaults indicate he held altitudes consistent with noncollsensllal sexual activity. His, 
attitudes at this time are unknovm. 

Attitudes Suppoltive of Sexual Assault- Child Molester Attitudes 
There is no significant evidence of this risk factor either in the past or currently. 
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Historically, Mr. Stout has done poorly cooperuting with supervision. He hus violated the conditions of 
his parole, and ut one point was arrcsted as being a fugitive iTom justice. Furtbcmlor~, he has received 
infractions while incarcerated for fighting with other intnates as well as threatening staff. He has 
demonstrated a high level of this risk factor. Currently, he maintains himsclfto an adequate level. 
However, there are still some difficulties, such as his aggressive outbursts and it appears this risk factor 
continues to a. moderate extent:, despite being in confinement. 

General Self-Regulation- ImQulsive Acts 
Impulsivity was apparcnt in his substance abuse, severul of his assuults, und may have been present in 
ollier orcas ofhis life. Given the apparently impUlsive nature of several assalllt.s, this was a key risk factor 
at the time of his offenses. At this time he allpea1"S largely able to control his impulsivity, at least while in 
a cOIl"fined setting. However, some of his aggressive outbursts still de11lonstrate impUlsivity Ilud paralJel 
his behavior during a prior period of confinement. Therefore, he roilY be able to largely contain tlJis risk 
factor within the structure of an institution, however diff'iculties may uguin arise while in a less restrictive 
setting. 

GeneI'll! Self-Regulation- Poor Cognitive Problem Solving Skills 
Historically, it seems Mr. Stout has attempted to SI)lvc difticulties ill his life with substance abuse and 
aggression. Furthermore, it seems he bas attempted to solv~ financial difficulties with theft: or forgery. His 
varied and extensive criminal history demonstrates rather poor problem solvinS sk\Us. Thus, this is 
considered a strong risk factor allem during the time period he was offending. He continued to 
demonstrate difficulties effectively problem solving during tile period under review, as evidenced by his 
various outbursts. While he appears to have made improvemellts, such us seeking assistance from the 
OlilbudsIIlWl rather thWl becoming upset will! staa: it remains to be seen how long he can effectively 
Inanage himseff. Further, while be is able to largeJy maintain adequate behavior while in confInement at 
this time, he bas been able to do so previously, to tlum act out again upon release. Thus, his appropriate 
problem solving skills appear to depend largely on being in a structured envil'onment 

General Self-Regulatioll- Negative Emotionality/Hostility 
Mr. Stout's prior threats Wld aggrossive behavior dClnonstrute his hostility. This risk factor appears to 
have been present to a moderatt? extent during the time he was otTending. At this tim~, he cO~ltillues to 
demonslrate negative affecl in his v~rbally aggressive bcihavior towur~ others, us noted above. 

To his credit, he appears to have decreased in his ol1l0tiol)al outbursts at this time. Perhaps heis leruning 
to more effectively manage this risk factor. 

Substance Abuse 
Mr. Stout has a significlUlt ltistory of substul1ce abuse. It seems he wns drinking prior to at least one of his 
sexual assaults. Withoul further information it uppeill'S Ibis risk fuctor was present to a moderate cx.~ellt 
during the time he was offendiug. Currently, there is 110 bldicatioll 0 f subsumce abuse, and Mr. Slo lit /lIay 
be largely able to manage this risk factor at least while in a confined settillg. 

Mental Disorder and Risk for Future Sexual Violence 
Mr. Stout has a diagnosis ofparnphiliu. NOS (Nollconscnt), Antisocial personality, and substance abuse 
difficulties. The above Doted dynamic risk factors intermingle with aspects oflhesc diagnoses, leading to 
Mr. Stout's elevated risk of sexual offending. Whe is unable to learn to manage these risks he willlikcly 
end up in 11le same cycle of assau ltive behavior as before if released' unconditionally into tbc community. 
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Paraphilia, NOS, NOnCODSeflt may involve recurrent thoughts and urges for forced sexual activity. Such 
individuals may find forced sexual encounters more arousing then caDseD'sua} sex, or simply do not find 
the pleas and suffering of the victim to be un-arousing. They may display a pattern of planning and 
preparing for forced sexual encounters, as well as taking any opportunity as it may arise. Mr. Stout's 
sexual assaults appear to have been largely impUlsive. Perhaps not driven solely by an urge for· 
nonconsensual sexual activity, but rather he was not dissuaded by the struggles or pleas of the victims. 

People with Antisocial Personality Disorder disregard the rights, feelings, or concerns of oroers. They 
often obtain what they wish through force or deceit. Oftentimes !hey are impulsive, and act out v .. 1th little 
regard for the impact of their behavior upon themselves or others. They may be aggressive either. as an 
emotional response or to obtain what they are seeking. Such people easily justify fueir having hUI1 or 
mistreated someone else, for e.xample believing that life is simply unfair, or that the offender is the true 
victim in the situation. They may minimize.the impact of their behavior upon others or simply iemain' 
completely indifferent. Mr. Stout repeatedly assaulted women sexually as well as engaging in a variety of 
other antisocial and criminal behavior. It seems he had an indifference toward others that he banned: 
focusing on his own needs instead. . 

Mr. StOut'S substance abuse difficulties may have played a role in his offending in two ways. First, the 
substance abuse may have destabilized his life, creating risks such as interpersonal difficulties, while 
preventing him from effectively coping. Furthermore, substance abuse could lower any inhibitions he 
may have had that would have prevented a sexual assault. . 

Overall, Mr. Stom demonstrated a ~exual drive that was not inhibited by the struggles or pleas of the 
victims. It seems he impulsively sought sexual relations, when rebuked he would become hostile and 
aggressive,. ai times assaulting the victim.. The apparent callousness' of his personality allowed him to 
repeatedly assault women despite the hann he was causing. 

Mr. Stout did Dot score in a particularly high range on a commonly used actuarial risk measure (after 
a.ccounting for his advancing age). Thus, there is some uncertainty regarding whether or not be would be 
more likely than not to reoffend sexually if released unconditionally. However, this measure only 
exantines Ii ten year span, Dot the rest of his life, assuming Mr. Stout will be at risk longer than ten years. 
Furthermore, it is only assessing detected recidivism and it is well accepted that many, if not most, sexual 
offenses go undetected. Therefore, his risk level is IlSsumed to be higher than the measure demonstrates. 

Unfortunately, at this time, there is relatively little infonnatioD available regarding Mr. Stout's mental 
disorder or personality disorder, due to his lack of participation in treatment, an interview. or 
physiological testing. Despite the score on the risk measure, given the typically chronic pattern of his 
disorders, without his demonstrating significant change it is assumed that this combination of mental 
abnormalities and personality disorder still impair Mr. Stout's ability to control his behavior and places 
him at high risk for sexually violent offenses in the absence of any therapeutic or other intervention. 

Progress toward Conditional Release to a Less Restrictive Alternative' 
Mr. Stout has remained noncompliant with treatment He has given veryJitt~e information in which to 
determine if he bas learned of what his risk factors for a sexual offending are, or if he is able to effectively 
manage them. Given that the chronic nature of his di£.iculties, it is assumed he still has much work to do 
in order to learn to manage his risk factors. This work would best be done in a fuJl confinement setting 
with ample treaunent opportunity, and a less restrictive setting is not appropriate. 

Regarding the specifics of a less restrictive alternative, this ambor is not aware of any proposal for a less 
restrictive treatment alternative being put fort.h by Mr. Stout. To the best of my knowledge Mr. Stout has 
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not been acccpted into treatment by an outside certified sex olTcnder treatment provider, nor has he 
arranged u hOllsing situutioa that would meet the critcriu necessary to fulfill the requirements of the 
statute. This lIuthor is 110t aware ofM!. Stout's willi.ngness to comply with the requirements of 
supervision tlmt would be recommended by the sec, DOC, nf the CourL He therefore appears to b~ 
lacking in several arcas of a less restrictive alternative, and such a placement is not recommended at this 
tim~. 

Concluding Summary 
Mr. Roy Stout has been found to 1neet the criteria 0 f the RCW 71.09.020 as a SexuaUy Vioient \'redator, 
and was committed to the Special Commiullent CClller 011 10.29.03. Mr. Stout was committed to the SCC 
because it was detcnllined that be possessed mental abnol1nalities and/or a personality disorder which 
rendered him likely to engage in acts of sexual violence if not confined ,in a secure facility. His civil 
commitmunt, Clccol'ding to 71.09.060, is to cOlltiliuc under the CIU'C of the Department of Social and Health 
Services to CUSlll'e curo, conlIol llnd treatment until his conuition has chullged such that he no IOllgcr 
meets the dt:f:inil:ion of sexually violent predator or comlitionall'tllcasc to !lIes!:! restrictive ulleruativc, us 
sel forth in 'RCW 71.09.092, is determined to be ill Mr. Stout's best interest and condition!! can be 
imposed that would adequately protect the community. 

It is my professional opinion that Mr. StOut apperu'S to continue to meet the definition of a sexually 
violent predator. Mr. Stout's present mental condition seriously impairs his ability to control his sexmlily 
violent behavior. Secondly, it is my professional opinioll tlial, considering the less restrictive placement 
options curnmtly available to him known to this author. Mr. Stout's conditiou has not so chung.ed llmt 
conditions can be imposed that would adequately protect th~ community, and a less restrictive Illternative 
would not, at the present time. be in his best interest. 1 do not recomUlcnd that the COUIt consider n less 
restrictive placement for him at this time. 

Respectfully submitted, 

~~~~~D 
Paul Spizman, Psy.D. 
Licensed Psycho logist 

(-~) 

1 vt '"j 



APPENDIX B 



,Name: 
Date of birth: 
Jurisdiction: 
Cause #: 
Commitment date: 
Evaluated by: 
Date of report: 

SPECIAL COMMITMENT CENTER 
ANNUAL REVIEW 

Roy Stout 
06.14.59 

(August 2010:.... September 2011) 

Skagit County Superior Conrt 
01-2-01307-9, 
10.29'.03 
Paul SpizJnan, Pay.D. 
November 8,2011, 

Reason for Referral 

,,:' 

Mr. Roy Stout is a 52-year-old Caucasian man whose history includes recurrent sexually coercive and 
violent offenses against adult women With whom he had no meaningful prior relationshlp. On 10.29.OJ 
Mr. Stout was committed to the Special Commitment Center (SCC) for care, contro~ and treatment ofhis 
sexu,ally violent be~avfors and mental abnormality in accordance with RCW 7[09.060 (1). Pursuant to 
RCW 71.09.070, the purpose' of this report is to evaluate whether Mr. Stout continues to meet the 
definition of a sexually violent predator and to assess whether conditional release to a less restrictive 
alternative is in his best interest ~d conditions can be imposed.that would adequately protect the 
community. 

Evaluation Process 
At tlle Special Commitment Center, the &Mool review of a resident's treatment progress is a multi
disciplinary process in which clinical information is synthesized from multiple data sources. Previous ' 
evaluations are reviewed, especially those, conducted pursuant to RCW 71.09.040 (4). The e:valuation 
includes a review of tre¢meot participation and progress' in 'order to determine whether the resident's risk 
for criminal sexual acts has been mitigated through sex offender treatment. Documentation and clinical 
impressions'on the extent and quality of the resident's involvement in activities sUch as sex offender 
grouP therapy, psycho-educational classes, and individual therapy are also reviewed. The evaluator· 
discusseS treatment progress with the resident and discusses the resident's progress With Other sec staff. 
'rhe resident IS gIven: the opportunity to participate in a clinical interview to assess ,his mental condition 
,and answer questions about hi!3 experience and ~tions ofhis sex offender treatment 

, Relevant Background 
The background information for this report was compiled from previous clinical and legal documents. 
Reviewing 'such evaluations to obtain historical information is an accepted standard of practice among 
mental health professionals. Please note that the 'historical information compiled in evaluation reports is 
often from a variety of sources and its presentation here is Dot intended to represent it as fact Histories 

, usually contain maccurate and sometimes contradictory information.' The information is presented to 
inform the reader of the information that was reported to the evaluator and to indicate this evaluator's 
understanding of the relevant history. The residents also have the opPortunity to provide information 
regarding their history. This can occur during the cllnlcal interview or by providing information to staff, 
who can then forward it to the forensic unit If information in this report is found to be incorrect, it 'can be 
corrected iD. subsequent reports, or if needed an addendum can be written to the court . 
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Material for the historical sections of this report was taken mostly verbatim from the SGC Annual Review 
completed by Daniel Yanisch, 8129/06, who cited: a prior Annual Review completed by Marlc McClung, 

. MD., sec Consulting Psychiatrist as his primary smrrce. Other information that may'be included is from 
the End.of Sentence Review report, completed by Carla van Dam, Ph.D., 719/01. This information is 
included at the end ofthls report. " , , 

Records reviewed for this report included those available at the sec Records Center as, of 9/29/11. 
However, at times records may come to the SCC Records Center past that date, which occurred prior to 
that date; and would be included in next year's Annual 'Review. ' 

. Treatme'nt Progress at the SpecJaJ Commitment Center 
Medical and Psychiatric Treatment 
Dr. Randal/Griffith. ARNP 
Dr. Griffith discussed Mr. Stout's health and medic8.l status. Regarding any substantial medical concerns, 
he is , ~ smoker. Mr. Stout also was diagnosed with prostate can~er. He went through radiation treatment 
for the cancer and currently does not show' any signs of progression of the cancer. He is also using 
hormone therapy, to slow down the progression of the ~cer (this could potentially effect libido and . 
erectile fun~tioning). 

Dr. Griffith then noted that Mr. Stout has ,also been routinely attending the medical clinic and much more 
involved in bis heahhcare than be was previo,usly. However, his co~pliance with medical advice 
fluctuates (his willingness to proceed with recommended treatment is ambivalent at best, often driven by 
what his wife tells him that he should or not do). ' 

Dr. Griffith also related that Mr. Stout agreed to a colonoscopy, in which there were some polyps found, 
which were not cancerous at this time. Regarding other aspects of his health, his blood pressure is in 
borderline need of medication, but he is resistant to treatment and medication is Dot being used at this 
time.' , 

Regarding strength., mobility, and ondurance,these characteristics may be impacted by the antumdrogen 
therapy and resulting loss of muscle. Howover, Dr. GI"iflith re4rted that Mr. Stout was not particuliu"ly 
muScular to begin with. Regarding.ereCtile functioning, at his age there would be some expected 
dysfunction, which could be further impaired by the smoking and hormone therapy, but there.are no 
complaints at this tune. ' . . , 

Extracurricular see Activities (Employment. Recreation, Education) 
Residents at the see are eliglole for paid employment if they complete a required Jndustrial Safety 
course that is offered through the sec yocational, Department )"heir work is, evaluated by supervisors on 
a regular basis, and they receive regular Job Performance Reports. Documents did not reflect any . 

, employment reviews during this annual review period (however, progress notes, cited below, indicate,ho 
vva.s working). 

The sec baS a Recreation Department that residents can attend to partici~ in individual or group 
activities, hobbies, etc. Documentation did not reflect Mr. Stout ongaged in any formal recreation during 

, the period under review. 

Pierce Coll~ge has a prop estabUShod to provide services to the residents of the see on McNeil 
Island. D,ocumentation'did not reflect Mr. Stout participating in B.lly educational pursuits during $e 
period under review. . 
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Residential' FunctionIng , 
While Mr. Stout was often able to maintain appropriate behavior on ~e living unit, he bad somo verbal 
outbursts.' Furthermore, his use of the shared resident payphones later in this review period (primarily 
speaking to his wife) was specifically problematic. _ A sample of progress notes is given here. 

A note 'of 9/19/1 0 described siaff inf6rming-f'r1r. -Stout he had to remove items posted to his room door. 
Mr. Stout needed a second reminder, at which time he tore doWn the items and loudly stated, 'Jesus , 
Fucking Christ!' He was later in front of the staff desk stating 'it's all down now! Okay!' It was noted he 
appeared to 'be struggling to maintain his cOmposure. 

A note of 9130/1 0 mdicated Mr. Sto~ was working with the sec dietician to improve the quality of the 
vegan meals. He was described as typically spending time in: his room while on the residential ~t, rarely 
visiting another resident's room, or speaking on the phones. He was rarely in the dayroom of the living 
unit, Recreation Center, or the yard area. However, he wo'uld socialize with peers at times. Other notes 
(e.g. 10/15/10; 12131/10) described simil~ bebavio~,(though, it was also noted he was often in rus room 
asleep during the day, due to his work,schedule). 

-On 10/22110 Mr. Stout disCussed his physical discomfort with regjdential Staff. Mr. Stout stated ho had a 
bloOd draw after wb,ich'be had pam and difficulty bending his arm. He requested to then obtain his meals 
on the liVing unit, rather than go to the Dining Hall .. When his request was declined, he became' angry 
and Started yelling and cussipg. • .-

A note of 3/4/11' indicated Mr. Stout was p1ann.ing an upcoming marriage. He was spending considerable 
time on the pbone, at times considered excesSive (apparently dealing with the paperwork regarding the 
marriage or speaking to people about the upcoming event). On 2117/11 it was noted the marriage was to a 
woman Mr. Stout had met over the phone, but no other specifics were noted. 

A note of 3(3 1111 descn1>ed Mr. Stout as respectful toward other residents. Two residents he spends time 
with (DD 490100 and CR 490331) were cited: He would often greet staff and discuss his off island 
medical trips. . ' . 

On 4nl11 Mr. Stout 'WaS directed to remove a hand-made towel hanger from'his door. He explained he 
had used it to cover his window while dressing. _ However, he adhered to staff request to remove the item. 

On 4/29(11 it was noted Mr'-Stout may approach the staff for needs (e.g. phone calls). However, he 
would seem to become upset When a situation would not go as Mr. Stout wished, at which time he would 
'rant eIld rave' for a few minutes. No other specifics were noted about those situations, however, it seems 
this was the tj.me period he was planning his wedding and may have Doen under stress. 

On 6/22/11 Mi. Stout appeaied to be~me a bit upset (e.g. raising his voice) when informed he would 
have to ship out items he owned that were in excess of what is allowed. How~ver, he later apologized for 
becOming upset. ' .. 

On 7/10/11 it was noted Mr. Stout's wife' had recently moved mio a trailer that was o'n the property of 
another resident's (RR 490384) wife's property" His wife apparently had been residing with another 
resident's (CM 490224) mother and it was ,noted -these' conditions ... were not the best. ' 

On 7/13/11 it was noted Mr. Stout had been temporarily suspended from his employmont, as be had failed 
to attend the Industrial Safety course in a timely manner (he subsequently completed the course). , ' 

I 
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Notes (e.g. 7113111) indicated other residents had spoken to Mr. Stout ~bout his excessive phone usage., 

On 7/18/11 staff spoke to Mr. St~ut about his excessive phone usage (typically speaking to his wife). He 
then spoke to his wife.on the phone and ipfonned staff he was.trying to arrange a specific calling schedule 
with her (which he bad attempted before, but apparently this failed). In discussing the situation with staff, 
Mr. Stout became frustrated, and regarding the other residents' concerns about his use of the phone he 
sta~ed 'fuck these guys.' Staff indicated it was apparent Mr. Stout was under stress regarding 'everythirig' 
(no specifics noted) occwring with his wife. 

A DOto of 7/1911 1. referenced Mr. Stout continuing to spend excessive time using the phone . 

. A note of7121/11 'descn'bed Mr. Stout as friendly and interacting well with his .peers. 

On 7124/11 Mr. Stout spoke with staff about his wife's living situation and trying to have ber somewhere 
that she is comfortable, which he .had finally apparently obtained (apparently referencing the trailer she 
was living in). 

A note of7126/11 described Mr. Stout as friendly and that he enjoyOd initiating conversations. He 
continued to liP end time on extended phone calls. . 

. ~otber Dote of7/26/11 indicated Mr. Stout was often using the phone in.the day and during ¢e evening. 
T4is Continued 'despite staff s~.ak:iD.g to him about the issue~ , : . '. . 

On 8/12111 Mi. Stout 'snapped' at staffwho documented his phone call (as instructed). However, he later 
apologized:' . . . 

A note of 9/6/11 indicated difficulties continued with his extensive phone use, including Mr. Stout" 
apparently trying to hide'from staff (behind the phone). This behavior was noted at other times (ei 
8/31/11).· . ' 

Behavioral Incidents 
Incidents at the sec most often are documented with a progress note. However, if there is a more 
notable (but not necessarily negative) event, an Observation Report (OR) may be used. If the incident is 
specifically problematic; it will generally result in a Behavior Management Report (BMR), and possibly 
an Incident Report for the most serious occurrepces. An Administrative Review may be held to 
investigate an incident'or clarify sanctions against a resident who receives a Category 1 BMR. Residents 
may also fiJe grievances or 'abuse compJaints against staff and policies. For the purposes of this report, all 
of these sources o~ documentation were reviewed by the evaluator for the period under consideration. 

" . 
9120/10 BMR: Mr. Stout was DOted to continually complain about how the food serving area was set up in 
the Dining Hall. He comp.1airied of items being dropped or Oripped into his no egg and·no dairy diet. He 
was considered to be harassing the food service staff and was restricted from attending the Dining Hall 
for 90 days. . 

A letter of2l4l11 from Mr. Stout requested that Don and Treva B. be removed from his approved vjsitor 
list. I did not find any indication as to why this' request waS made or who these people are in relation to 
~. Stout ' 

. A memo of 4/30/11 in~cated Monica W. (his future wife)was approved for visitation. 

71..+1 . 
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?/17/11 OR: Mr. Stout answered the rosidentphone (and appearec;l to stay a while on the phone) during an 
alarm and residerit evacuation. 

~/19/n OR: Mr. Stolltwas noted to be congenial and polite and appeared 'upbeat' in his mood. It was 
Doted he would speak to his p.eers for short periods of time and had no difficulties interactiDg with otherS. 

7/19/11 OR: Mr. StoUt yelled and cursed at another resident (DB 49<l189) when the phone rang. He later 
approached sta.ff and apologized (but it was not noted whether he apologized to the other reside!).t). 

7124/11 OR: Me. Stout asked staff to phone 911, due to a sfuwion with his wife (in Mount Vemon, W A) 
as' someone was outside of her trailer (no other specifics were noted). Mr. Stout later inclicated his wife 
h~ been able to remedy the si~on. It was noted that he appeared to be dealing with is5Ues regarding 
her security and ~ety and he' stated that he may ~ using the phone for extended periods oftime. 

7127111 B"MR: Mr. Stout had staffplace a legal call, which.was actually' a caU being made for his wife. 

7128111 OR: Mr. Stout was lUling the resident paypbone so often that other reSidents had begun to 
complain .. It was noted there were only'short intervals between the calls. Despite staff speaking to him 
about the concern"he had not altered his behavior. 

Treatment Progress Information from DOCu;"ents Review9d 
Documentation' reviewed did not indicate Mr. Stout had participated in any sex offender specific 
treatment activities durin'g the period under review. 

Resident's Strengths 
Mr. Stout often is able to relate well with others. He also has demonstrated stTon~ in his employment 
efforts. Finally, he is often able to comply with the rules of tho institution. 

Collateral Interview 
Sharon Mericle, residential staff 
Mr. Stout has been residing on.his current living approxima~ly six months and Ms. Merkle discUssed his 
behavior~ . . ' . . . ' . . . . '. 

Sbe described how he is continually on the phone with his wife, with continuing Complaints from other 
residents 'Cas noted above). He is being considered for a move off ofhls current placement (Redwood)as 
it is a low. management houSing unit and he is having ongoing difficulties with his phone usage. She 
Stated his move would probably happen the week of our conveI-sation. 

She related that, overall, he 'does £ine,' however, the 'biggest issue is the phone: He has been spoken to 
numerous times about his phone use, wbicb be says be.will correct, but it has worsened. 

His wife calls ill quite often, but Ms. Merkel was uncertain as·to why. Regarding her knowledge' of Mr. 
Stout's wife, Ms. Merkle noted the wife reportedly has various medical concerns, due to prior abuse in a 
relationship, and sbe is on disability. Ms. Merkel related that Mr. Stout bas been under stress abOut his 
wife's variouS concerns, such as finding h~r a good place to live or sending her money. MS. Merkol Doted 
th~ are continuo~ issues that arise withbis wife. HoweveT,'he doesnot often discuss the' relationship: 

In regard to his ability to relate to others on me living unit, they are very agitated due to his phone 
behavior, and they do not sj:>eak to him. There is constant tension with the other residents and he does not 

I /J..C) 
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socialize With any of them. She noted that Mr. Stout is 'basically ousted' due to the phone issue. Ms. 
Merkle noted that outside the facilitY. Mr. Stout has discussed a longtime friend, who is helping Mr. 
Stout's wife. Mr. Stout also has a connection to the mother of another resident eM 490224 (who his wife 
was living with), but Ms. Merkel noted that Mr. Stout is never seen socializing with ·others. She noted , 
that he is either on the phone, in his room, outside smoking (not socfalizing at these times), or doing his 
job. . 

I then inquired regarding specific dynamic risk faCtors. 

She noted he does not de!Donstrate any emotional identification with children, such as viewing child 
oriented media. o~ s~ending time with childlike peers . 

. Regarding any hostility toward women, he does· not demonstrate any specific problematic behavior 
towar~ womon. .'. '-

Regarding a lack of concern toward others. she cited the phone use. She noted~that deSpite being spoken 
to about reducing his phone use, she stated he simply does not care about his peers being inconvenienced. 
However, she did not have other specific examples of callous behavior toward others, noting how little he 
is active with othe~. . 

~. Merkel indicated that Mr. St~ut does not discuss his sexual thoughts, feelings, behaviors, or attitudes 
and I did not inquire about related risk factors . 

. When asked about Mr .. Stout's cooperation With supervision, Ms. Merkel again cited the difficulties with 
the phone (as he has been spOkeD. to by staff and still does not camp ly). She noted he can also be 
argumentative ~ tinies. For example, she stated the. staff has been trying 'for some time' to get him in 
compliance regarding the limits ofh,i,s property. However, he will argue or debate about what property he . 
can have. While his property level has improv~ he is still not in compliance.' HOy.'evet, she noted that 
overall, he will typically comply with supervision . 

. Regarding any impulsivity, she Doted he is quick to have an impulsive verbal outburst when upset (see 
documentation ?-oted above, for examples). She,: could not cite other specific oxamples of impulsivity. 

. .' 

Regarding problem solVing skills, she acknowledged he bas not been able to effectively problem solve the 
difficulty with the phone. She also noted that instead of talking through a difficulty he will have a verbal 
outburst (as cited .above). After an outburst, he will later apologize for the incident However. he·still has . 
difficulty wiving the problem later, as he does not integrate feedback to actually change hiS behavior to 
solve th~ problem. Rather, he will simply engage in the problem behavior again. 

. Regarding any negative emotionality or hostility, she noted she has never seen him in what appears to be 
a positive moOd. She described the ongoing difficultieS with the phone and how he keeps his distance 
from others: She also cited how has a 'very short fuse' and on occasion he will 'blow up at whatever' (as 
noted above, he ~ later apologize). 

Thyrion Moore, residential staff 
As Mr. Stout was placed onto a new living unit around the time of his marriage, and much of the above 
noted behaVior seems to be baSed on his new marriage (e.g. speaking to her on the phone), a stafffrOto 
Mr. Stout;s prior living unit was brieflyinteniiewed. Mr. Moore stated that priOr to Mr, Stout meeting his 
wife, he did not 'Create a lot of difficulties and related relatively well with others. Howevor. Mr. Moore 
also noted in the few instAnces of difficulties that did occur, it was quire remarkable. M an exampie Mr. 

JiL.?i 
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, Moore commented 'on Mr. Stout's difficulties in the Dining Hall when he was unable to have his desires 
met regarding his meal (see 9120/10 B:MR). However, apart from these difficulties, he was typically 
'compliant with supervision and was not acting in a particularly callous way toward others. . . 

Curre'nt Mental Condition 
On 9/6/11 I spok,e to Mr. Stout and inquired if be wished to participate in the interview or physiolo~cal 
testing for his Annual Review. Mr. Stout referred me to his attorney. but I stated I needed the response 
from him. We agreed he would be given until the beginning of the next week to reach his attorney and 
bavea resPonse whei1 I phoned back. I then spoke with Mr. Stout on 9i15111 and he had not spoken to 
his attorney. He declined to participate in physiological testing but sought more time to reach his ' 
attorney, prior to responding to whether or not he would participate in an interview. I then explained. to 
him that he had been given ample time; over one week, to reach his attorney, and as such I needed a 
response regarding whether or not be would participate in an interview. He could not answer until 
speaking to his attorney. I then inform,ed him that if he would not set an interview with me during our 
call, I would indicate that he was declining to participate. He stated he was not declining but sought to 
speak to his attorney prior to answering. I informed him that I would detail all of this in my report, but 
still needed an answer. He declined to set an appointment to interview and I am taking this as declining 
to participate. ' 

DiagnosIs and Mental Abnormalities 

A:ris I: Paraphilia, NOS (Non-consent), Rule Oot. 

Mr. St~ut has been arrested or convicted of sexual offenses against adult women with whom he had no 
prior meaningful relationship. The incidents were non-consonsual, and he did Dot stop his ~ctions in the 
presence of clear signals of fear or signals to stop from the victims. However, the' assaults did not clearly 
indicate a desire for non-consensual sexual actiw. Rather, it appears be often sought consent, butwben 

. it was not obtained. this did not prevent him from pursuing the woman. However, one documented 
· assaUlt did not involve' any apparent interaction prior to tho assauh and the attempted forced sex.. Overall. 
there was some uncertainty of his exactdesireldrive, with one assauh I believed to clearly indicato a drive 

· for nonconsensua1 sex. Therefore. I previously opined that Mr. Stout met the criteria for this disorder. 
, . 

At this time, Mr. Stout is over age 50, a point that I now consider him to be an older sexual offender. 
Research demonstrates that as a man enters his older yearn, his sexual interest and behavior typically 
· decline. While I have very limitod information about Mr. Stout, if he is following this typical course, it 
would logically follow that any sexual 'drive toward rape has also decreased. In the sex offender 
population, rape of an adult fem8..1e by a man past the age of 50 is quite uncommon. Thus, there is some 
uncertainty as to how strong a desire he initially had for Donconsensual sex, with even greater uncertainty 
now caused by his advanced age. Therefore, at this time,' I am providing this diagnosis as a rule out, to 
indicate the significant uncertainty in whether or not Mr. Stout continues to meet the cTiteria for this 
disorder. The rule out specifier indicates that further information (e.g. obtained through interview or 
pbysiological testing) could provide information that would indiCate thiS is an appropriate diagnosis, or it 
is ruled out. 

Polysubstance Abuse, In a Controlled Environment 
. . , 

Mr. Stout has reported various difficulties re~ to substance abuse. For example, that his first marriage 
ended due to his drinkin~ and he has admitted that alcohol was associated with his offending behaviors. 
H~ has stated that be "moved Pruno [homemade fermented beverage] around within institutional 
confines" and has related that once he started drin.k.ing, he just did not know when to quit. He has alSo 

, '. 
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reported that he 'used to ge~ belligerent and violent when drioldng. He has admitted to marijuana use in 
the pa.st, and attributed ooe ofhls assaults to dealing milrijuana. He also acknowledged heroin use over a 
numb.er of years. He has reported being abstinent from alcohol and drug use since 1983. . 

Given the aforementioned substance abuse, the diagnosis is given. The specifier of In a Controlled 
Environment iDdicates that Mr. Stout does not have easy access to substances, and while there is DO 

reported use during this review period, he may again engage in substance abuse in a less controlled 
setting. 

Axis n: Antisocial Personality Disorder, Provisional 

Mr. Stout has a significant history of problematic' behaviors as ajuvenile. He was reported to h:ave a 
significant problom with skipping school and was expelled from several schools due to truancy. 
Furthermore, he has a remarkable criminal history that was documented beginning at age fiftee~. While . 
these· behaviors did not occur prior to that age, as is necessary for tho diagnosis, it may ~ assumed that 
these were part of an ongoing pattern. given the extent of the problems . 

. Mr. Stout's crirDiD.al behaviors continued into his aduh years, clearly indicating failure to conform to 
norms with respect to lawful behavior. Some degree of impulsivity was apparent in his substance abuse, 
several ofms assaults, and may have been present ID. other areas ofhis life. His irritability and 
aggressiveness are apparent, such as reCeiving infractions while incarcerated for fighting With other 
inmates as well as threatening staff. A degree of irresponsibility is also present, such as a sporadic work 
history (it was unclear to what extent incarceration may have mterrupted his ability to maintain . 
employment). Finally, it does not appear be experiences significant remorse for his assaults and other 

~ . criminal behavior, given his .continued offenses across time_ 

~ Howev~r, ~h demopstrates that as a man reaches his fifties, many of the a.ntisoCial traits will 
'burnout.' With Mr. Stout, while we still see some· evidence of difficulties (e.g. his apparent indiff~rence 
to other residents regarding phone use),.there is limited. demonstration of antisocial behavior. Therefore; I 
have rendered ~ diagnosis as p~visional to indicate thm at this time Mr. ·Stout appears to still have 
some antisoc~ traits, however, further information may indi~e. this diagnosis is no looger warranted. 

Borderline Intellectual Functioning 

Dr. van Dam's IQ testing with the W AIS-ill during her 07.09.01 evaluation indicated thSt Mr. Stout 
functions in the borderline range of intelligence. 

" . 

AmID; Deferred to medjca.l staff 

. . 
Sexual Violence Risk Assessment 

Actyarial Risk Assessment -, 
The Statica99R is an act:uarial instrument designed to estimate the probability of sexual recidivism ambog 
males who have already beeo charged or convicted of at least one sexua.I offense against a child or noo
cons~nting adult. 

1 ,:--1 
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The Static-99~ has Shown moderate acc~ac;' in ranking offend~ according to th~ir relative risk for 
sexual recidivism. Furthermore,' its ,accuracy in assessing relative risk has been c,onsistent across a wide 
varie~ of~pleS, countries, ~d unique settings '(Helmus, 200?). 

,For the Static-99R, there are fom io~ps ~th which evduator's can compare' ~.individua1's score. 'fu 
order to evaluate Mr. Stout; we need to consider the extent to which he resembles the typical ~ember of 
the routine samples or non-routine samples, or ifhe is more representative of the samples preSelected for 
'trea1ment or the high-risk / high need samples. I have ,used the recidivism rates from.the preselected high 
risk and need' sampleS because Mr. StoUt has been determined t~ ~.a seXlll;llly Violent predator and the ' 
authors of the measure;, auth<n1ti~ within ~y field. recommend using these norins,for iliosefound to .be· 
SVPs unless otherwise justified:. . 

. On the Static-99R, ~. 'Stout scored a 5. This Yieids a risk estimat~ of 25 2 % in fivo years and 35:5% in , 
ten y~. " . , . " " ' . .' , ' • . . 

". The.recidivism estimates forthe Static~99'are b~ed ori lo~stic re~ion. The regression ~urve .' 
· incorporates offender recidivism ~ all different' scores in· the: measure, providing an estimate of predicted' 
recidivism 'rates for each score. Therefore; the estimate of35.5% is not to ,indicate offenders with similar 
scores to Mr. Stout rWffended at t!i8.t preCise rate., Rather, the regression curve estimated thai offenders 
with that scorereoffended at that a~oximate rate. " . • ' 

, . l' 

DYnamic Risk FactorS . . '.' 
The primary goal of sex. offend,er treatment is to 84dresS those risk'factors that can be mOdified thiough 
interventiori. (dynamic riskJai:tors) so that ~.Stout'srisk can be managed to a point ~t he can safely 
transition '.to a less restrictive placement In the professionallit6rature certain dynamic risk factors have' 
been linked to recidivism risk.. . They have been cOmbined· into an instruinentCalled the STABLE-2007. 

,, ' . .Jbe following section includeS ~ factors ,fromthlS iIistn'unent end,others that are conSidered Pertinent: . 
• "While ~ inst:ru:m,ent, was ~signe<;t for offenders m the community, it is believed it 'can'still provide some . 
· useful information about so~eo~e 41 full confinement. However, the info~ation in ,iliis section is greatly' 
limited" due to Mr. S~uf s I~k ofparticipatio~ ~ 8D:interview, physiologic.al,testing, or treatment , '. 

' I • 

Signifj£!Il! Social Irif1uences " . . . . ' 
At ,tliis time, a key social. influence appears to ~ his wife. While I have limited information regarding 

· this relations?ipj' one" obvious area of concern during this review period was his use of the phone, which ' 
seemed to be prfrnarily related to ,speaking to his wife. Thus, he was repeatedly engaged in ~ problematic

. behavior, despite' apparent attemptlfto curb it (by speaking to ber about the" ainount oftime on the phone). 
.. Thus, she seems to at least ~ave some negatiVe influence upon him. Of course, she may alsO have . 

positive influences that 1 am aware of. .' ' 

.. :Oveiall, at tlili time, based on lirri.ited 'informBtion, I have some concerns regarding the influence of his · wife~ . . . ," . . , . 
1 -

Intimacy Defici~- Cgpacitv for Relationwil? Stability ' . , ' . ' ." ' . 
Mr. StoUt has been married tv.rlce. One of the reJationships was of significant durntio~ with the other 
· muon iasting less than ,30,daYs. Howev'er, there is ~o distiricteviden~ l that:tbese Unions were positive and . 
caring marriages.: Rather; the comment that'hls first marriage ended duo' to his drinking, and the short,time ' 
~fthe second marriage; indicate,~ey both f!lay:hav,e been problema'J:ic relationships. . . '. , '. . ; 

· He has also recently married, but i have very limited info~tion abo~ this uni~n. 
. '.. . .' ( " , 

, .-

'",r I ~ •• 

'.' 

I . 

" 

., 
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At this time, I have concerns about this ,being an ongoing risk factor, until such time I can gather 
information regarding his current ~e that could possibly offset this concern. 

IntimacY Deficits~ Emotignal Identification With Children . 
There is no significant evidence of this risk factor either in the p8st or currently. 

Intimacy Deficits- Hostility'Toward Womon 
'Mr. Stout has been ~ed previously and as DOted above it does not necessarily seem these were 
positive unions. Furthermore, his assaults appear to indicate that he Views women in a manner to use theni 
sexually. Based upon his history, I did not find ev~dence of more positive relationships with women. ' 
Rather, his relationships may have been conflicted, perhaps in his marriages, or an attempt to use women 
~,sexual objCl~. Sllch as during his assaults. Therefore, historically he demonstrated a degree of risk on 
this factor. 

However, be has again ~ed and appears to demonstrate concern for her welfare. Furthermore, there' is 
not marked evidence of this risk factor in his interactions with female staff. Thus, he ap~ to.be 
learning to control this risk. . 

Intimacy J)eficits- Gerieral sociai'RejectiOn/Loneliness 
There is inadequate info~ation to gauge this risk faCtor at the time ho was offending. 

Prior to his recent m.arriage, it soems Mr. Stout was able to rel,ate adequately with others. However, due 
to his excessive phone' use be has angered his peers. Unfortunately, without iDformation from an 
interview, I cannot assess his reaction to the difficulties with his peers, to assess ifhe feels specifically 
rejected and lonely. Of course, his relationship with his new Wife may offset any loneliness he could be 
experiencing. 

. ' 

Overall. at this time, while I have some concerns, I cannot i:iJ.dicate this is a notable area of risk. 

Intimacy Deficits~ Lack of Concern for Others . , 
Mr. Stout'has a long history of assaults and threat~ning others, beyond just his sexual offending, both in 
and outside of confinement. Furthermore, he has various theft charges, including forgeries against his 
own mother. While information is liinited,· it seemS he was high on this risk factor at the time he was 
offen,ding. '.'~ . . 

At this time, the only relationship he' appears to demonstrate any conceI'1:1 in is with his Wife. While he 
does not often appear to be specifically cal.I,?us toward his peeTS, his apparent indifference to their 
concerns regiu-ding his phone use obviously demonstrates this risk factor. 

Overall, he continues to demonstrate some (albeit not particularly Dotable) aspects of this risk factOr. 

Sexual Self-RegulatioD- Sexual Pre:occupation 
There is inadequate infolmation to gauge this risk factOr, either at the time he was offending, or currently. 
However, as a rn.an er:iters his older adult years, there is :tYPically a decrease in sexual interest and ' . 
behavior. Thus, Mr: Stout is,likely experiencing this normal decline, which would reduce this risk factor 
from his earlier years. . . . . '.. ' :' . ' 

" c'1. . 



Sexual Self-Regulation- Sex. as Coping 

STOUT,ROY . 
see Annual Review 

11/8/11 11 

There is inadequate information to gauge this risk factor, either at the time ho was offending, or currently. 
Similar to sexual preoccupation, as there may bea reduction in general sexual functioning;there may also 
be a decrease in any sexual coping. 

Sexual Self-Regulation- Deviant Sexual Interests 
Mr. Stout's sexual assaults appear to indicate deviant sexual interest. Whether or not he was specifically 
driven toward noncoruensual sex, or simply did not respond to the signals to stop his sexual pursuits, his 
forced sexUal. aggreSsio:g. may ~.arousing to him. which would indicate the presence of this t:isk factor. 
Currently, there is no info~on to gauge this risk factor at this time. However, as with the oilier sexual 
risk factors, age may contribute to a decline in this risk, as deviant sexual interests would assumed1y 
decline along as sexual iD.t~st in general declines. ' . 

Attitudes Sugportiye of Sexual Assault~ Sexual Entitlement 
While I do not have'specifics, it certamly appears Mr. stout felt entitled to sex. Several of his sexual 
assaults began as an apparent attempt to engage in a mutual sexual encounter. However upon being. 
rebuked, he continued his pursuit. apparently feeling.entitled to sex. His current attitudes related to· 
offeJ;lding are unknown. . 

Attitudes Supportive of Sexual Assault- Rapo Attitudes. 
Mr. Stout's sexual assaults indicate he held attitudes consistent with. nonconsensual sexual activity. His 
attitudes 'at this time are unknown. . 

. Attitudes Sypwrtiye of Sexual Assault- Child MolesterAttitudes 
There is no significant evidence of this risk factor either in the past or currently. 

Coopefation with Supervision.· . . . 
Historically, Mr. Stout has ~one poorly cooperating with supervision. He has violated the conditions of 
his parole, and at one point was arrested as being a fugitive from justice. Furthermore, he has receIved 
infractions while incarcerated for fighting with other inmates as well as threatening staff. He has 
demonstrated a high level of this risk factor. Currently, he maintains himself to an adequate l~vel., 
However, there are still some difficulties, Sucb as his aggressive outbursts and problematic use of the 
telephone, and it appears this risk factor continues to a moderate extent, despite being in confinement 

General Self~Regulation- Impulsive Acts 
Impulsivity was apparent in his substance abuse, Several ofhis assaults, and may have been'present in 
other areas ofhls life. Given the apparently impulsive nature of several assaults, this was a key risk factor 
at the time ofhls offenses. At this time qe appears largely able to control his impulsivity, at least while in 
a confuied setting. . 

General Sdf.Regulation- PoorCognitiye Problem Solving Skills' 
Historically, it seems Mr. StoUt has attempted to solve difficulties in his life with Substance abuse and 
aggression. Furtllermore; it seems he ·has attempted to solve financial'difficulties with theft: or forgery. His 
varied.and extensive criminal ,histOry demonstrates rather poor problem solving skills. Thus. this is 
considered a strong risk factor',ai least during the tim~ period h~ was offending. 

During,the current reviev:. period, staff noted Mr. Stout has been unable to 'effectiveiy problem ~lve his 
use of the telephone. Staff also noted that instead of talking thiough a problem, he will have a verbal 
outburst While he will later apologize, he still h~ difficulty solving the initial problem, as he does not 
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integrate feedback to actually change his behavior. Rather, he engages in the saIDe problem behavior ' 
again. , 

n'us, this is an ongoing risk factor. : 

General Self.Regulatjon- Negative EmotiootilitylHostili!Y 
Mr. Stout's prior threats and aggressive behavior 'demonstrate his hostility. This risk factor appears tQ 
have been present to a moderate 'extent during the time he was offending. At this time, he continues to 
demonstrate negative ,affect occasionally in his verbally aggressive behavior toward others. Staff also 
note4 he does not often appear to be m a positive mood. Thus, this appears'to be an ongoing risk factor. 

, J 

Substance Abuse 
Mr. Stout has a sigirificant·history of substance abuse. It seems he was drinking prior to at least one ofhis 
sexual assaults. Without further information'it apPears this risk factor was present to a moderate extent 
during the time he was offending. Currently, there is no iridication of substance abuse, and Mr, Stout may 
be largely able to 'manage this risk.factor.8t least while in a confined setting. . 

Mental Disorder aod Risk for Future Sexual Violence , 
r previously rendered a diagnosis ofParapJillia. NOS, Nonconsent. However, as.noted above, I am now 
uncertain in this diagnosis. Furthermore, I have some questions regarding whether an antisocial 
personality cliagnosis is warranted. Thus, there is a degree of uncertainty whether or not Mr. Stout has an 
underlying mental abnonnality or personality disorder that meets the criteria for civil commitment 

However, Mr, Stout also significantly limits the amOl.mt of information available to conduct this 
evaluation. He is oot active in treatmen( did not participate in an interview, nor ~d he participate in 
physiological testing. 

Furthermore, he still demonstrates some aSpeCts of dynamjc risk fac~ and if he returns to substance' . 
abuse this may increase his risk.. ' 

Thus, at this time, based on available information, i believe ho continues to have an underlying , 
abnormality (based upon his ongQing Personality disorder, possible aspects related to sexual deviancy, 
and dynamic risk factors) that meets the criteria.,' " ' . " , 

Regard41g risk of reoffens~, Mr. Stout did not sCQre in a particularly high range on a commonly used 
actuarial risk meaSure (after accounting for his advancing age). Thus, there is some uncertainty regarding 
whether or not he would be more likely than not to reoffend sexually ifreleased unconditionally. 
However, it is only assessing detected recidivism, and it is well accepted that many, if not most, sexual 
offenses go undetected. Therefore, his risk level is assumed to be higher than the measure demonstrates. 

Overall, I believe Mr, Stout han continuing abnormality that meets the criteria for civil commitment and 
, that his risk level continues'to remain more likelY than not to reoffend if released unconditionally. 

However, with his advanced age, this is beco~g increasiDgly uncertain. Therefore, r encourage those 
involved in his case t9 considor placemeot into a less restrictive alternative setting (LRA), , In that 
manner, Mr. Stout could be given a step-down placement, prior to reaching the point that he may be 
considered to no longer meet the criteria for civil comm.itri:lent I believe this could potentially be ill his 
best interest and adequate to protect the community (of course, I would need to fully review the LRA 
prior 'to making this determination and deCiding whether or not to recommend placement in a specific 
LRA). 

..-.-
7J-,c.... 
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, Of course, opinions and conclusions in this report could certainly change with additional information, N3. 
noted above. Mr. Stout significantly limits the information available to conduct thiS evaluation. 

Concluding Summary 
Mr. Roy StoUt has been found to meet the criteria of the RCW 71.09.020 as a Sexually Violent Predator, 
and was com..mhted to the Special Commitment Center on 10.29.03: Mr. Stout was committed to the sec 
because it was determined that he possessed mental abnormalities and/or a personality disorder which 
rendered him likely to engage in acts of sexual violenCe if not confined in a securo facility. His civil 
commitment, according to 71.09.060, is to continue under the care of the Department of SoCial and Health 
Services to ensure care, control and treatment until his condition has changed such that he no longer 
meets the definition of sexually violent predator or conditional release to a less restrictive alternative. as ' 
set forth in RCW 71.09.092, is detenni.ried to be in Mr. Stout's best interest and conditions can be 
imposed that would adequately pr0te?t the community. ' 

It is my professional opurlon that Mr. Stout appears'to continu~ to meet the'definition of a sexually 
violent predator, Secondly, I am currently unaware ofMr~ Stout having any LRA placements potentially , 
open to him 'in which lcould recommend placomen,t.· , 

Respectfully submitted, 

~-.~~'~ 
P\UlSPizman.Pgy,D, ~ 
Licensed PsychOlogist 
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SPECIAL COMMITMENT CENTER 
ANNUAL REVIEW 

(October 2011 through September 2012) 

Roy Stout 
06.14.59 
Skagit County Superior Court 
01-2..Q1307-9 
10.29.03 
Daniel Yanisch, Psy.D., Certified Sex Offender Treatment Provider 
01.31.2013 

Mr. Roy Stout is a 53-year-old Caucasian man who~e history includes recurrent sexually coercive and 
violent offenses against adult women with whom be bad no meaningful prior relationship. On 10.29.03 
Mr. Stout was committed to the Special Commitment Center (SCC) for care, control, and treatment of his 
sexual1y violent behaviors and mental abnormality in accordance with RCW 71 .09.060 (]). Pursuant to 
RCW 7J .09.070, the purpose of this report is t.o evaluate whether Mr. Stout continues to meet the 
defInition of a sexually "iolent predator and to assess whether conditional release 1.0 a less restrictive 
alternative is in his best interest and conditions can be imposed that would adequately protect the 
community. 

Evaluation Process 0 
At the Special Commitment Center, the annual review of a resident's treatment progress is a process in :c-
which clinical information is synthesized from multiple data sources. Previous evaluations are reviewed, 
especially those conducted pursuant to RCW 71.09.040 (4). The evaluation includes a review of 
treaUDent participation and progress in order to determine whether the resident's risk for criminal sexual 
acts has Deen mitigated through sex offender treatment. Documentation and clinical impressions on the 
extent and quality of the resident's involvement in activities such as sex offender group therapy, psycho
educational classes, and individual therapy are also reviewed. The evaluator discusses treatment progress 
with the resident and discusses the resjd~nt's progress with other sec staff. The resident is given the 
opportunity to participate in a clinical interview to assess his mental condition and answer questions about 
his experience and perceptions of his sex offender treatment. As needed, psycbol.ogical and I or 
physiological testing is reque~ted to address specific areas. The results are incorporated into a :final report 
to the Coun. . J1 should be noted that this evaluator did submit a prevjous Annual Review of Mr. Stout in 
2006, and bas had no contact with hlm since then. Mr. Stout declined to participate in 1m interview as 
part of this evaluation. 

Relevant Background 
Numerous evaluations about Mr. Stout have been submitted to the Court that provide ample data about 
his social, demographic, legal, and treatment history. The interested reader is referred to such documents 
for detailed information about him. 10 brief;he was born in 1959 to a military family that moved 
frequently. Reports from Mr. Stout have differed over the years as to the level of discord and violence in 
the borne. Some reports indicate tha1 when his father was drunk he would pbysically abuse Mr. Stout and 
other members of the family. However, be bas denied sexual abuse occurring within the home. He was 
involved in Special Education classes while in school, and was regularly tnJan1. or would skip ~Iasses. He 
dropped out of school and left home at the age of 16. and he was quite transient. He reported driving or 
hitchhiking in every state within the continental United States, regularly coming back to Washington. He 
reports to have been employed installing telephone cables, as a telephone splicer, as a cbef, as an auto 
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repair person, and doing genera11abor such as carpentry. dairy worker, or delivering firewood. In regards 
to substance abuse, again Mr. Stout has provided differing accounts. He denies having serious drug or 
alcohol problems, but bas also stated that his first marriage ended due to his drinking, and that alcohol 
was associated with his offending behaviors. He claims not to have consumed alcohol or drugs since 
1983, and he has not been involved in programming to address substance abuse through his incarcerations 
in DOC or the sec. 

Mr. Stout has an extensive history of illegal behaviors dating back to his teen years. These include 
driving violations, possession of marijuana, disorderly conduct and assault, int.erfering with the US Mail, 
truancy. arson, burglary, and violation of probation. N:. an adult, Mr. Stout was arrested for: theft.. 
trespass, rape, forgery, fugitive from justice, domestic violence, indecent liberties with forcible 
compUlsion, telephone harassment, and sexually motivated burglaries and assaults. His sexual offending 
behavior often invqlved following, isolating, and assaulting strangers with the intent of seJ..'Ual cDntacL 
He would follow them on foot (from a bar). or in his vehicle, or over the telephone. Even when the 
woman clearly expressed resistance, Mr. Stout continued to press for sex and would take whatever sexual 
contact he could., including groping breasts, fondling genitals, and forced intercourse. He c1early felt 
entitled to sexual contacts with females, including developmentally disabled or intox.icated women. Mr. 
Stout has never participated in any sex offense specific treatment, even though such was recommended 
for him while he was In the community and in DOC. Since his arrival at the sec in 2001 Mr. Stout has 
maintained a non-treatment stance in regards to participation in the tberdpy available to sec residents. 

Treatment Progress at the Special Commitment Center 
(October 2011 through September 2012) 

Records reviewed for the purpose of this annual review include documents from Mr. Stout's sec file 
Bates numbered 002123 througb 002470. In addition, prior sec annual reviews from 2006 through 2011 
were reviewed to gain a longer term perspective of his sec involvement and activities. 

An inspection of all sec records generated about Mr. Stout for the current review period reveals that he 
has not taken part in any of the sex offender specific treatment groups. He has not requested or 
participated in any individual tbei'dPy or treatment planning sessions, despite being regularly ask~d via 
lener or memo about his interest to discuss case management issues. 

The Treatment Plan dated 05.02.12 (002357) lists the following for Mr. Stout under Respol'lsivity issues: 

In the past 12 months Mr. Stout has been addressed by the Treatment Team about his excessive 
usage of the reside!lt telephone. During this process Mr. Stout has consistently demonstrated that 
be is reticent to cooperating with staff directives and sec policies. His consistent disregard for' 
explicit and repeated directives had resulted in his move to P A (ProgrdlIl Area) 2 and then to the 
development of a Current Conditions regarding his excessive telepbone usage. Also, Mr. Stout 
currently rejects any involvement in sex offender specific treatment and has demonstrates (sic) 
low motivation for self mandated change .... 

Intermediate Goal: Establish a working relationship with your assigned case manager. Discuss 
personal life goals and the internal barriers to achieving them. Overcome barriers to entering 
treatment 

Interventions: Meet monthly with case manager. Engage in open, honest, and respectful discussion 
about the PROs and eONs of entering sex offense specific treatment, specifically reducing time 
spent iD elabor-dte complaints about SCe.ldelltify potential means of neutralizing, overcoming, or 
coping with the perceived negative impact of treatment participation. 
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It should be noted that, in his almo~ 12 years at the SCC, Mr. Stout has consistently declined to take part 
jn meetings that discuss treatment, and in which his treatment plan is designed. in a rd1'e meeting with 
clinical staff on 05.02.12, Mr. Stout discussed his view of treatment involvement: 

Mr. Stout was asked ifhe would consider entering treatment He declined stating that his attorneys 
and his e>..-pert have advised him Dot to enter treatment. He states people wbo enter treatment are in 
it for years and they are still here. He asked why treatment at TRee is done and completed, but 
when coming to the see they have to begin again. It was brought to Mr. Stout's attention that 
there have been a number of residents in treatment that have moved on to an LRA (less restrictive 
alternative) or seTF (secure community transition facility). He still eJ..'Pressed DO interest in the 
treatment process and declined. (002381) 

On 07.30.12 Mr. Stout requested contact with rus assigned Psychology Associate, .Ioe Coleman: 

This writer met with Resident Stout at his request as he wanted to discuss his treatment plan, and 
some of the listed dynamic risk factors. Mr. Stout had questions about Substance Abuse still being 
li.cn.ed as a risk factor for him. It was explained to resident Stout that the dynamic risk factors are 
assessed by an evaluator who detennines if the)' are still a factor for him to work on. Mr. Stout 
argued that he bas been sober a long time and that this was not a factor for him anymore. He was 
told that this bas been in a controlled environment Mr. Stout stated that he was hoping for an 
unconditional release and that he would never enter treatment. Mr. Stout was told his choices are 
his own and that be should read his last annual review to better understand which DRF's are still a 
fdctor for him. (002366) 

Current Medical Status 0 
Past annual reviews indicate that Mr. Stout rarely would schedule or attend appointments with the ~ 
Medical Department. He was Doted to be a smoker, despite encouragemeDt from medical staff to stOp, 
and to have slightly elevated blood pressure. He is a long term vegan by preference. Beginning in 2010 
be noticed blood in his urine, and, following a biopsy. he was diagnosed with prostate cancer. He was 
treated with radiation and bonn one therapy in the Fall of 20] ]. By March of 20 12, when his rctdiation 
oncologist was recommending a 6 month follow up by a urologist, Mr. Stout declined such an offisland 
appointment / visit (002307). Mr. Stout also consulted with Medical staff about smoking cessation 
techniques. He reported smoking at least 1 pack per day since the age of 12. He started treatment with 
nicotine patches by January 2012. 

It is worthy of note that Mr. Stout was unwilling to schedule appointments with medical staff to discuss 
his health issues at times the he was scbeduled to have telephone contact with his wife (002296). He has 
refused to go on off-island medical appointments because it would mean he could not talk with her on the 
telephone. "I'm not going to go on any more off-island trips. 1r's an all day trip and I just sit there and 
talk for 20 minutes ... ] don't want to freak my wife out every time 1 go out. I'don't want to be out for 4-
6 hours for a 15-20 minute visit. You folks can monitor me here and if things change we'll see," 
(002295). However, he was also unwilling to have the necessary "labs and checks done that would allow 
adequate monitoring of his prostate condition. He was similarly unwilling to participate in chest x-rays, 
and it was assessed that he "defers to his wife on question of medical decisions," (002456). 

Residential Functioning 
As noted in the 2011 SCC Annual Review by Dr. Spizman, Mr. Stout became involved with a woman 
through the telepbone, and eventua.lly was married to her. Because oftbe extent of his telepbone contacts 
with her, and the fact that other resjden~ were upset about his abuse of pbone privileges, Mr. Stout was 
moved to a different living unit in December of 2011. On one day Mr. Stout was ob!lerved making 13 
telephone calls before 4:00 p.m. "When staff tried to discuss this with him Mr. Stout tried to deflect the 
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discussion to another resident. It was noted on 12.20.11: "Resident Stout has been asked by staff over 
and over again to be respectful of his peers, and monitor his pbone usage. Res. Stout continues to ignore 
staff direction and monopolize the phones all day every day." According to internal movement records 
(002123) he was moved from Elm unit to the higher management unit (Dob~'ood) OD 12.21.11. Within 3 
days of his arrival on Dogwood it was observed that he monopolized the phone from 6 a.m. up uno12:00 
a.m., and that his peers were starting to complain. 

By the end of January 2012 Mr. Stout's abuse of phone privileges resulted in treaunent staff 
implementing a revision of his treatment plan (caned a Current Condition or CC). Because be had been 
answering the phone for residents who were restricted from using it, and then passing on information 
between the parties, Mr. Stout was directed not to answer the telephone when it rang. He was also limited 
to five (5) telephone caIls per day, of up to 30 minutes apiece, during specified time periods. This ec 
was renewed for at least the ne>''12 months, through April 2012. It was terminated on 05.03.12 (002355). 

One· residential progress note of interest is dated 02.16.12, and states: "Mr. Stout spends the majority of 
his time in his room. Since his marriage Mr. Stout's demeanor has changed he appears to be upset more 
often. I have observed him shouting and becoming very angry 00 the phoDe and when he realizes staff are 
aware of his anger be turns his body around so staff are unable to see his face while on the phone. He has 
been abiding by his phone ce," (002240). On 03.26.12 it was DOted that he had synchronized his watch 
with the unit clock so that he and staff could more accurately time his half-bour long calls with his wife. 

By the middle of June it was noted that Mr. Stout was self-monitoring his phone use much more 
effectively, using good judgment, and was more respectful and cowteous with his peers (002377). 
However, by 08.05.12 he appeared to be reverting. to some earlier behaviors: 

1 observed Mr. Stout on the phones mpre then (sic) any other residents on the unit, he is jumpy 
when the phone rings and be is not right by it, he will come out of his room every time the phone 
rings to see if it is for him and if he does Dot answer the phone be watches the person who 
answered it and waits for a few seconds before be will return to his room. He appears to make all 
his plans surrounding his phone calls and the phone calls do not always SOWld very pleasant. He 
has been changing the chair so staff are to bis back while on the phone and unless we walk around 
him we are unable to detect ifhis call is upsetting or DOt. Also when staff walks the tier IUId walk 
past him while he is on the pbone he will stop talking and wait and watch you walk by. I will 
continue to monitOr and document any changes in routines or behaviors. (002364) 

Residential progress notes and room inspection reports indicate that Mr. Stout keeps his room up to 
standards for the most part. On at least one occasion (002139) his personal hygiene was sucb that 'staff 
needed to talk to Him about his body odor, but this did appear to be an isolated incident 

Behavioral Incidents 
lncidents at the see most often are documented with a progress note. However, if there is a more 
notable (but not necessarily negative) event, an Observation Report may be used. ]f the incident is 
specifically proble~atic, it will generally result in a Behavior Management Report (BMR), and possibly 
an Incident Repon for the most serious occurrences. An Administrative Review may be held to 
investigate an incident or clarif~y sanctions !lgainst a resident who receives a Category J B:MR. Residents 
may also file grievances or abuse complaints against staff and policies. For the purposes of this report, all 
of these sow-ces of documentation were reviewed by the evaluator for the period under consideration. 

An Observation Report was written on 10.24.11 wben Mr. Stout was observed via camera giving another 
resident a cigarette butt. 

o 
~. 
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Wben staff escorting another resident requested the pill line nurse deaJ with that resident before Mr. Stout 
so that staff could go about his other duties, Mr. Stout protested. "1 asked calmly and very politely of 
resident Stout if] could bave tbe resident with me step up to the pill line ne>..1.. He replied, '1 mind. He can 
wait in line like everybody else.' His voice seemed harsh. 1 repeated my request respectfully and was told, 
'No. There are escorts all the time. in the mail room, elsewhere. You can wait! He can go to the back of 
the line and walt like everybody else.'" Mr. Stout demanded "J want a supervisor right Tlowl" wben 
medical staff invited the other resident forward.. Staff submitted an Observation RepoJ1 on 11.23.11 
because they believed Mr. Stout responded to a reasonable and respectful request in a way that was 
hostile, disrespectful, and less than compliant (002148). Mr. Stout did bring this to the attention of a unit 
supervisor later that same day, and another Observation Report was written about that interaction 
(002147). Mr. Stout was infonned that staff needed to get back to their duties when they were escorting. a 
resident, and that ifhe were the person being escorted he woulo be 'allowed to go ahead in line. Du~ng 
the conversation he continued to escalate and was infonned that he "was blowing this whole thing out of 
proportion." He fmally just walked away from staff. 

The above situation was later determined to be a Category 2 BMR incident and was brought to Mr. 
Stout's treatment team. He was cited for Delaying Staff and Disruptive Behavior, and it was the 
treatment team t s decision to suspend the automatic privilege level decrease for 60 days, provided he had 
no furtber BMRs in that time (002158). 

An Incident Report (002150) was generated on 12.16.11 when Mr. Stout's wife contacted the unit 
administrator to report that another resident had threatened Mr. Stout for being on the phone too much. 
When Mr. Stout was asked about this by investigators. he deniea being threatened and did not want to be 
placed in protective custody. 0 

In June 2012 a family member notified clinical staff that Mr. Stout had,been calling them collect, and 
indicating that he was going to be released from the sec. This family member reported that Mr. Stout 
was using both the un.it telephone and a cell phone. Since cell phones are considered contraband in this 
institution, a room search was conducted which did not reveal anything of interest, and certainly Dot a cell 
phone. 

Numerous other Observation Reports were submitted by residential staff concerning Mr. Stout's 
telephone usage. 'They need not be described in detail since the information has been thoroughly covered 
already. 

Employment 
Beginning in November 2011 Mr. Stout was working as a resident custodian, cleaning areas of the 
residential Wlir where he lived.. He was regularly noted to arrive for work on time, and to complete his 
duties appropriately. He took a sic,k day on 01.01.12, and did not return to work for at lea!?t two weeks 
(002255). "'hen residential staff asked him why he had stopped working on 01.16.12, Mr. Stout 
responded "iith, "J am not discussing that with you." Residential stafl'reported on 06.10.12 that he 'Just 
quit one day saying his wife did not want him to work anymore:' (002390) Mr. Stout has not been 
employed since that time, yet he still appears to have money for personal items (and possibly cigarettes). 

Recreation 
According to the SCC Recreation Specialist., Gordon Monk, Mr. Stout has not shown or expressed 
interest in any of the possible recreational activities available to him. "He meanders through the area 
aloof and amiable." He does not check out books or movies from the library. Periodically he may ask 
about special events that are coming uP. and be did engage in some of those, such as the see Holiday 
party and Christmas caroling. He has also submitted entries to the Craft. Sale. Sometimes he requests that 

~ 
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a photo be taken of him and a female visitor at the Visiting Center. There is no indication that he makes 
use of the music room, hobby shop, or exercise facilities. 

A residential progress note from 07.04.12 states: "I observed Mr. Stout talking with his peers about going 
to the BBQ that SCC is providing to the resident's today. Today is the first time in a long time that Mr. 
Stout looked happy about anything. He was standing and waiting for the call to. be made." 

Education 
Pierce College Instructor Scon Mannering reported that Mr. Stout was not involved in auy oftbeir 
offerings during the current review period. 

Physiological Testing . 
There is no indication in the records reviewed that Mr. Stout has ever participa1ed in a poJY&'1dph or penile 
plethysmograph assessment while he has been detained at the sec or elsewhere. 

Psychological Testing 
No psychological testing of Mr. Stout has been conducted during the current review period. It does not 
appear that he has undergone any psychological testing throughout his stay at the SCC. 

Collateral Interviews 
Leslie Sziebert. M.D .. sec Medical Director 
According to Dr. Sziebert., over the past year Mr. Stout has been treated with radiation to address prostate 
cancer. Prior to the radiation trealments be was placed on Lupron. The latest blood test "showed no 
evidence of cancer recurrence," so the Lupron medication should have been discontinued. More recently 0 
Mr. Stout is refusing to have anything to do with the Medica] Department,. though staff there do not know ~ 
why this is. (Mr. Stout has engaged in similar refusal I resistance in the past.) Dr. Sziebert bas had no 
psychiatric contacts with Mr. Stout to address mental health concerns. 

Shauna Anderson. Residential Rehabilitation Counselor 
Ms. Anderson bas been working on Dogwood Unit where Mr. Stout resides for the past several years. 
She is an 11 year employee of the sec and is very familiar with how this resident interacts with others 
and functions in the institution. Ms. Anderson reported that there has been little change with Mr. Stout 
during the current review period. She observed him while he was on the CC geared to monitor his 
telephone usage, and she indicated that he would "nitpick" the minutes of his phone calls to the point 
where it was "ridiculous." Now that the CC has been lifted, she observes that there continue to be 
problems. The other residents complain about the length of time be is on the phone, and those who 
answ~ the phone when she calls feel verbally barassed by his wife. (Sbe is free in her use of profanity.) 

Ms. Anderson estimated that 90% of the time that she is at work (from 9:00 a.m. to 4:00 p.m.) Mr. Stout 
is OD the telephone. He will leave the unit for his meals, otherwise ''he is absolutely just tied to that 
phone. Whenever a phone rings he is looking to see if it is for him. In the past. be harassed people on the 
phone." Sbe noted that his mood changes depending OD how his phone conversations with his wife go. 
At times be will be shouting OD the phone, then be goes 1.0 the smoking I fresh air pad where he smokes 
nelVously, or will exhibit just a foul attitude." Sbe noted that Mr. Stout is no longer working because 
he has to be available for telephone calls with his wife. "1 will say he has improved with getting off the 
pbone when he sees that others need to use the phone." 

In regards to the interactions Mr. Stout has with Ms. AndersoIL: again they almost always deal with issues 
surrouDding the telephone. "He doesn't like to interact with me. It looks like he would prefer to interact 
with male staff. ] have been here for 11-12 years. He doesn't intimidate me, and he doeSD'1 like my 
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authority. He is cooperative with routine things, but when something is out of the norm he doesn't take 
that very well. For instance, with room inspections he is cooperative .... But when it is not a day to day 
thing he doesn't do well with change." 

\\7ben questioned if she has observed any sexual preoccupation or sexualized content coming from Mr. 
Stout, Ms. Anderson stated, "I have never observed anything like that from him." 

Resident's Strengths 
Aside from the incidents documented above, Mr. Stout is not seeD as a significant behavioral management 
problem at the SCc. He has not acted out physically Dr aggressively against peers or staff. He maintains 
his room and hygieDe adequately. He appears to have the mental ability to adequately take part in 
treatment groups and complete the required tasks ifhe decides to do so (though further testing might 
indicate that placement in the Special Needs track would be in his best interest). 

Current Mental Condition 
Mr. Stout declined to participate in the inten'iew for this annual review report, which places certain 
limitations on this evaluation. In particular) he declined to provide current fIrst-hand infonmition 
regarding his perspective on treatment, provide information that may not have been included in his 
records, or correct any misinfonnation in the records. 

Diagnosis and Mental Abnormalities 
The fol1owing diagnostic impressions were fonnulated based on a review of Mr. Stoufs records. He has 
carried essentially the same diagnosis since at least 2006, and I see no compelling reason to alter it at this 
time. The interested reader can review the rationale for this diagnosis as provided in the 11.08.11 SCC ~ 
Annual Review submitted by Paul Spizman) Psy.D. }( 

In summary. my current DSM-JV-TR diagnoses of Mr. Stout entails: 

Axis 1: 

Axisll: 

302.9 Rule Out Paraphilia, NOS (Non-consent) 
305.00 Po)ysubstance Abuse, In a Controlled Environment (by history) 
301.7 Antisocial Personality Di!lorder 
V62.89 BDrderline Intellectual Functioning 

AxisID: Deferred to medical staff 

Sexual Vioience Risk Assessment 

Actuarial Risk Assessment 
As Dr. Spizroan noted in 2011.: 

The Static-99R is an actuarial instrumenl designed to estimate the probability of sexual recidivism 
among males who have already been charged or convicted of at leasl one sexual offense against a 
child or Don-consenting adulL 

The Static-99R has shown modemt.e accuracy in ranking offenders according to their relative risk 
for sexual recidivism. Furthermore, its aCCllrdcy in assessing relative risk bas been consistent 
across a wide variety of samples, countries, and unique settings (Helmus, 2009). 

For the Static-99R, there are four groups with which evaluator's can compare an individual's 
score. In order to evaluate Mr. Stout, we need to consider the extent to which he resembles the 
typical member of the routine samples or non-routine samples, or ifbe is more representative of 
the samples preselected for treatment or the high-risk / high need samples. I have used the 
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recidivism rates from the preselected high risk and need samples because Mr. Stout has been 
determined to be a sexually violent predator and the authors' oftbe measure, authorities within the 
field, recommend using these norms for those·found to be SVPs unless otberwisejustified. 
On the Static-99R, Mr. Stout scored a 5. This yields a risk estimate of25.2% in five years and 
35.5% in ten years. 

The recidivism estimates for the Static-99 are based on logistic regression. The regression cwve 
incorporates offender recidivism at all different scores in the mea.c;ure, providing an estimate of 
predicted recidivism rates for each score. Therefore, the estimate of35.5% is not to indicate 
offenders with similar scores to Mr. Stout reoffended at that precise rate. Rather, the regression 
curve estimated that offenders with that score reoffended at that approximate rate. 

Dynamic Risk Factors (specific risk factors noted in italics) 
The primary goal of sex offender treatment is to address those risk factors that can be modified through 
intervention (dynamic risk factors) so that Mr. Stout's risk can be managed to a point that he can safely 
transition to a less restrictive placement. In the professional literature certain dynam.ic risk factors (DRFs) 
have been linked to recidivism risk. They have been combined into an instrument called the STABLE-
2000. The following section includes risk factors from this instrument, and a few others that are 
considered pertinent to treatment progress at the sec. 

1 outlined in his .0829.06 annual review: 

Mr. Stout appears to bave significant difficulty in the area of General Self-Regulation. Records of 
his developmental years indicate numerous incidents of impulsive acts and negative emotionality / 
hostility. In addition, he has e""perienced difficulty with substance abu.~e, though there is n(ll clear 
evidence oftbat occurring for his index or other more recent offenses. More likely, Mr. Stout 
would have difficulty due Lo poor cognitive problem .~olving skills. In the area oflntimacy 
Deficits, Mr. Stout is noteworthy for his lack of concern for others. He also exhibits a lack of 
cooperation with supervision. A careful review of his offenses provides e\'idence ofa high level 
of serual preoccupation as well as se:J,:ual entitlemenl. 

Evidence of difficulty managing these dynamic risk factors has surfaced for Mr. Stout over the CWTent 
review period. The preponderance of progress notes focused on Mr. Stout's use I misuse oftbe telepbone 
in regards to contacts with his wife. While this may seem more an annoyance than a major concern, 
significant inferences can be drawn from the behaviors Mr. Stout demonstrated. Namely: 

• He is significantly, and perhaps unhealthily. attached to. his new wife. It is clear that Mr. StoU! 
now structures his life around the contacts he has with her. He discontinued employment so that 
he can talk with ber on the phone. He declines medical appointments iftbey cannot be scheduled 
around his phone calls with her. He appears to rely on ber advice more than he does 1.0 the 
medical professionals' recommendations. This is of particular concern given that he has so 
recently been treated for prostate cancer, and is not getting the follow up care to monitor his 
current status. His emotional regulation appears to destabilize or be greatly impacted depending 
on the type of contact be has with his wife. (poor problem solving, lack of cooperation, negative 
emotionality) 

• 1t contributes to conflicts with peers. Mr. Stout has atlempted to monopolize the pbones and 
intimidate other residents from using them when he is expecting to contact his wife. At times he 
would glare at his peers, pace around them while they were using the phone, or place nOles 
"reserving" the phone for his use. Because of such conflicts be was moved from one residential 
unit to another more structured unit. There was also indication that be was being threatened by at 
least one other resident because of his phone misuse. (negative emotionality, lack of concern for 
otbers, relationship difficulties) 
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• Mr. Stout needed outside structure placed on him to moni1Or and control his use oftbe pbone in 
this environment He was not able to manage this on his own, even with immediate feedback 
given to him by his peers and staff. The Current Condition placed upon him for months guided 
not only him, but his wife, in how to limit their use of the phone. (poor problem solving,) 

• "'hen confronted about his telephone use Mr. Stout could become aggressive, angry, and 
disruptive. He appeared intent on doing what be felt he needed or wanted to do, regardless of 
how it impacted others. (negative emotionality, hostility, lack of concern for others) 

• There appears to be a strong perseverative quality 10 Mr. Stout's need to be in contact with his 
wife. It is not known if this takes on a sexual aspect in their conversations together. Regardless, 
the strength of this need and bow he puts it into practice is telling. Those contacts take 
precedence over all other aspects of his life. \-\Then he is restricted from free access he becomes 
irritable and unpleasant, anxious and demanding. (emotion regulation) . 

Mental Disorder and Risk for Future Sexual Violence 
Mr. Stout has a rule out diagnosis of Paraphilia NOS (Nonconsent), coupled with Antisocial Personality 
Disorder and borderline intellectual functioning. The above noted dynamic risk factors intermingle with 
aspects oftbese diagnoses, leading to Mr. Stout's elevated risk of sexual offending. As I Doted in the 
08.29.06 SCC annual review (and as I still believe is an accurate formulation for Mr. Stout): 

Mr. Stout's Antisocial Personality Disorder has manifested itself in many different ways 
thrOLlghout his youth and adulthood.. It enabled him to engage in illegal and abusive behaviors 
without concern for the thoughts, feelings, or desires of the other people involved. It persisted 
despite numerous contacts with the legal system and significant legal and personal consequences. 
This mindset allowed him to take what be wanted when he wanted it without concern for his own 
welfare or the welfare of others. When coupled with sexual urges, it enabled Mr. Stout to 
aggressively pursue others that be thought might offer seXual services, even when they were clear 
that they were not interested and did not desire romantic or sexual contacts with Mr. Stout. Vlben 
faced with rejection ofllis sexual advances, Mr. Stout did not step back from the moment and 
clearly think out his options, but impulsively responded with anger and aggression to take what he 
believed he deserved. . .. 

His lower level of intellectual functioning also inhibits an accurate assessment of his current 
status, and IDay contribute to confusion about others' motives and intentions. 

This combination of mental abnormalities and personality disorder impairs Mr. Stout's ability to control 
his behavior and places him at high risk for sexualJy violent offenses in the absence of any therapeutic or 
other intervention. . 

Progress toward Conditional Release to a Less Restrictive Alternative 
Mr. Stout has remained steadfast in his refusal to participate in the treatment that is available to him at the 
Sec. The fact that he does not provide staff infonnation about his current sexual thoughts, urges, or 
behaviors does Dot allow for an accurate assessment of where he may be in regards to his level of risk. 
An evaluator is on1y able to proceed based OD his previously documented thoughts, feelings, and 
behaviors. Mr. Stout has never readily given that. There is no indication that he has done anything to 
rojtigate his level of risk througb. participation in treatment. It is telling that in one of his few contacts 
with clinjcal staff this past year he was clear that he hoped for an unconditional release, and was adamant 
that he would "never enter treatment" 

I am Dot aware of any proposal for a less restrictive treatment alternative being put forth by .Mr. Stout To 
the best of my knowledge Mr. Stout has not been accepted into treatment by an outside certified sex 
offender trea1ment provider. He has not arranged a housing situation that would meet the criteria 
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necessary 1.0 fulfill the requirements of the statute regarding placement of SVP' s. I am Dot aware of his 
willingness to comply with the requirements of supervisjon that would be recommended by the DOC, the 
DSHS, or the Court. He therefore appears to be lacking in seveml areas of a less restrictive alternative, 
and such a placement is not recommended at this time. 

Concluding Summary 
Mr. Roy Stout has been found to meet the criteria of the RCW 71.09.020 as a Sexually Violent Predator, 
and was committed to the Special Commitment Center on 10.29.03. Mr. Stout was committed to the SCC 
because it was determined that he possessed mental abnormalities and/or a personality· disorder which 
rendered him likely to engage in acts of se:>..1.1a1 violence if not confmed in a secure facility. His civil 
commitment, according to 71.09.060, is to continue under the care of the Department of Social and Health 
Services to ensure care, control and treatment until his condition has changed such that be no longer 
meets the definition of sexually violent predator or conditional release to a less restrictive alternative, as 
set forth in RCW 71.09.092, is determined to be in Mr. Stout's best interest and conditions can be 
imposed that would adequately protect the COIIlD1uoity. 

It is my professional opinion !hat Mr. Stout appears to continue to meet the definition of a sexually 
violent predator. Mr. Stout's present mental condition seriously impairs his ability to control his sexually 
violent behavior. Secondly, it is my professionaI opinion that Mr. Stout's condition has not so cbanged 
that conditions can be imposed that would adequately protect the community, and a less restrictive 
alternative would not, at the present time, be in his best interest. 1 do not recommend that the court 
consider a Jess restrictive placement for him at this time. 

Respectfully subrrritted, 

~~.f1J 
Daniel y;tsch, Psy.D. 
Licensed Psychologist 
Certified Sex Offender Treatment Provider 
Special Commitment Center 
253-756-3996 
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Oregon and Washington 
P. O. Box 61849 
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May 7,2013 

Ms. Kelli Armstrong-Smith, Attorney at Law 
P.O. Box 13443 
Mill Creek, WA 98102 

Dear Ms. Armstrong-Smith: 

Psychological Evaluation of Mr. Roy Stout 
Skagit County Superior Court Case Number 01-2-01307-9 

As you know, your office I'ecently retained me to undertake a psychological 
assessment/evaluation of Mr. Roy Stout's current status on the sexually violent predator 
(SYP) criteria adopted by the Washington State Legislature. I understand that Mr. Stout, who 
is now 53 years old (date of birth: June 14, I 959),was adjudged to meet the sexually violent 
criteria and committed to Washington's Sex Offender Special Commitment Center (SCC) in 
October of2003 and that the reason tor evaluating him now is to determine whether he has so 
changed that he no longer meets the criteria. 

Before the present evaluation I evaluated Mr. Stout in 2008, 2009, 20 II, and 2012. 
concluded that he no longer met Washington's SYP criteria in each evaluation. 

Ailer implementing the procedures below I have concluded in the present evaluation that Mr. 
Stout no longer meets the SYP criteria. My evaluation is set forth in the ~ol1owing sections. 

J. Expert's Assignment and Procedures Regarding Mr. Stout's Case 

To carry out my first two evaluations I examined many documents your office sent me, 
including Findings of Legal Fact made by Judge Susan Cook in October of2003, a 
deposition by psychologist Dr. Richard Packard, Ph.D. (dated March II, 2003), copies of 
evaluations of Mr. StOLIt by psychologists Dr. Betty Richardson, Ph.D. (dated February 
22,2001) and Dr. Carla van Dam, Ph.D. (one dated July 9,2001 and a revision dated 
July 28,2001), handwritten notes describing an interview Dr. Packard had with Mr. Stout 
on September 12, 2002, and Annual SCC Reviews completed by Dr. Jason Dunham, 
Ph.D. (October 10,2004), Dr. Mark McClung, M.D. (January 25,2006), Dr. Daniel 
Yanisch, Psy.D. (August 29, 2006), Dr. Paul Spizman, Psy.D. (October 10,2007; 
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September 2, 2009; October 2, 20 I 0; and Novem ber 8, 20 II), Dr. Christopher North, 
Ph.D. (October 15,2008), and Dr. Henry Richards, Ph.D. (September 12,201 J). I also 
reviewed SVP evaluations of Mr. Stout I completed in September of 2008, December of 
2009, January of2011, and February 2011 (an addendum to my January 2011 
evaluation), interviews I completed with Mr. Stout in August of2008 (in person), 
December of2009 (in person), and January of20 II (by telephone), and an interview I 
completed with his Hance Ms. Monica Wolfe in January of20 II. I also completed a new 
interview of Mr. Stout by telephone on March 17,2012 and a new telephone interview of 
Monica, who malTied Mr. Stout in June of2012, on March 14,2012. Then I scored Mr. 
Stout on the MATS-! actuarial instrument and answered your referral questions. 

To calTY out my pl'esent assignment I reviewed some of the foregoing documents, my 
2012 evaluation of Mr. Stout, and about 2550 pages of file materials your olTice sent me 
on a CD. The CD contained Bates-stumped documents 0001-1959 and SeC-stamped 
documents 1950-2564. These documents included Mr. Stout's most recent Annual 
Review, dated January 31,2013, by Dr. Daniel Yanisch, Psy.D. I also completed a new 
in-person interview with Mr. Stout 011 April 10,2013, and he called me a couple oHimes 
to give me the numbers of some possible collateral informants. After carrying out these 
procedures and summarizing Mr. Stout's case history, I answered your referral questions. 
1 have emphasized some observations and facts in the following sections by putting them 
in bold typeface. 

II. A Chronological History of Mr. Stout's Case Based on File and Interview Data 

From my examination of the me materials pertaining to Mr. Stout and my interviews with 
him I compiled the following case history. The sources of the events in this history are 
included in parentheses so that, for example, "CVD"means an event that was reported in 
Dr. Van Dam's evaluation, "RP" reters to Dr. Packard's evaluation, "FOF" refers to 
Judge Cook's Finding of Legal Facts, "PSO?" and "PS09" refer to Dr. Spizman's Annual 
Reviews for 2007 and 2009, respectively, and DY 13 refers to Dr. Daniel Yanisch's 2013 
evaluation. The page or pages on which an event is reported in a reference has been cited 
after the reference's abbreviation. 

Mr. Stout was born in 1959, and grew up with two brothers and three sisters. His father 
was in the military and his family moved frequently. Although he denied ever being 
sexually abused he has told one investigator that "when dad was drunk he was violent." 
(PS09-15). 

He took some beer from his family's refrigerator and drank it when he was 6 years old, 
but "was severely punished and did not try beer again until about age 16" (PS 10-14). 

He completed the eleventh grade but was assigned to Special Education classes and was 
expelled because oftruancy problems (PS 10-13). During our interviews he told me that 
"1 was put in a Special Education class because I wouldn't do the homework. I was 7 or 
8. I went back to the regular class room about 6 months later." 
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The following bullet points summarize his juvenile criminal history; 

• His nrst legal difliculties occurred in June of 1974, when he was 15 years old, after he 
took his uncle's car without permission and had an accident: I-Ie was cited for 
Operating a Vehicle Without a Valid Driver's License (PSIO-t4). 

• In July of 1974 he was arrested for Possession of Marijuana. 

• In September of 1974 he was declared a Delinquent Ward of the State and assigned 
special supervision after he assaulted two individuals who did not pay him for drugs he 
had sold them (PSIO·14). 

• In September of 1974 he was convicted of Truancy and ol'dered to see a psychiatrist. 

• In February of 1975 he was convicted of Arson and given 12 days of detention al\er he 
threw a lighted book of matches into a mail slot at a Post omcc. 

• In February of 1976 he was given two days of detention aller he was convicted of 
Burglary and Incorrigibility. 

• In July of 1976 he was given three days of detention after he violated his probation by 
running away from home. 

During our interviews Mr. Stout also told me that he was placed in juvenile detention for 
three months when he was 13 or 14 years old after "I threw a book of matches into the 
Post Office mail slot ... my parents were getting a divorce and I was angry." 

He was involved in 3 or 4 heterosexual relationships that involved kissing girls his own 
age when he was in high school. He did not have sex.ual intercourse until he married his 
first wife Patricia in 1978. They separated in 1981 atler hllving two daughters. When I 
asked about the circumstances under which they separated he told me that 

Patricia and I separaJed because a/my drinking. We never had any arguments and I 
didn', do anything physic{llly harmful. But she was afraid that something might 
happen. She gave me an ultimatum and 1 chose the alcohol over my family. 

He married his second wifb Tanya in June of 1989 and separated from her in December of 
1989. During our interviews he told me that he did so because he found her cheating on 
him. He has also lived with two other adult women for several months. He has denied 
ever sexually assaulting any of his wives or girltriends, and there does not appear to be 
any evidence to the contrary (RP notes - 2189 to 2194; RP notes - 2152 to 2154). He 
also indicated that this was the case during ollr interviews. 

During our interviews Mr. Stout consistently denied being compUlsively aroused to 
fantasies of none OilS en sua I sexual interactions or evel' collecting any pornography that 
depicted nonconsensual sex.ual interactions. He also indicated that he has never behaved 
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The Ibllowing bullet points summarize hisjllvenile criminal history: 

• His I1rst legal din1culties occurl'cd in June of 1974, when he was 15 years old, after he 
took his uncle's car without permission and had an accident: He was cited for 
Operating a Vehicle Without a Valid Driver's License (PS 1 0-14). 

• [n July of 1974 he was arrested fbr Possession of Marijllana. 

• In September of 1974 he was declared a Delinquent Ward of the State and assigned 
special supervision aftel' he assaulted two individuals who did not pay him for drugs he 
had sold them (PS 1 0-14). 

• In Septembel' of 1974 he was convicted of Truancy and ordered to scc a psychiatrist. 

• In February of 1975 he was convicted of Arson and given 12 days of detention after he 
threw a lighted book of matches into a mail slot at a Post Office. 

• In Februu1'Y of 1976 he was givcntwo days of detention after he was convicted of 
Burglary and Incorrigibility. 

• [n July of 1976 he was given three doys of detention after he violated his probation by 
running away from home. 

During our interviews Mr. Stout also told me that he was placed in juvenile detention for 
three months when he was 13 01' 14 years old after "I threw a book of matches into the 
Post Office mail slot ... my parents were getting a divorce and J was angry." 

He was involved in 3 or 4 heterosexual relationships that involved kissing girls his own 
age when he was in high.school. He did 110t have sexual intercolil'se until he married his 
I1rst wile Patl'icia in 1978. They sep<lri.lted in 1981 after having two daughters. When I 
asked about the circumstances LInder which they separated he told me that 

PaJricia and 1 separated because (?fmy drinking. We never had any arguments and J 
elkin" do anything physically harm/ul. BUI she was (!fraid thaI .mmething might 
happen. She gave me an ultimaltllll and I chose Jhe alcohol over my family. 

I-Ie married his second wife Tanya in June of 1989 and separated from her in December of 
1989. During our interviews he told me that he did so becallse he found her cheating on 
him. He has also lived with two other adult women for several months. He has denied 
ever sexually assaulting any of his wives or gil'lti'iends, and there does not appear to be 
any evidence to the contrary (RP notes - 2 I 89 to 2194; RP notes - 2 I 52 to 2 154). He 
also indicated that this was the case dul'ing our interviews. 

Dul'ing our interviews Mr. Stout consistently denied being compulsively aroused to 
fantasies of non consensual sexual interactions or ever collecting any pornography that 
depicted nonconsensuaI sexual interactions. He also indicated that he has never behaved 
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in a sexually inappropriate manner towards female staff members during any of his 
several incarcerations or while he has been committed at the see. 

Between ) 982 and 1992 Mr. Stout was charged with or convicted of 3 contact sex 
offenses. The following bullet points summarize these events: 

• In January of 1982 he was arrested for rape, but he was acquitted of the charge. 

• In August of 1990 he was convicted of Third Degl'ee Assault after he was initially 
charged with rape. During our interviews he told me that "I think I was released in lale 
1990 or early 1991 ." 

• In August of 1992 a jury convicted him of Indecent Liberties by Forcible Compulsion. 
During our interviews he told me that "they gave me I1ve years ... my prison release 
date was in latc 1996." 

In November of 1996 he was charged with Telephone I-hll'assment "Iler a woman 
complained that he called her in an attempt to solicit sexLI(l1 tllvors for money. Although 
he was referred to the End of Sentence Review Board for evaluation as a SVP ailer this, 
he was not found gUilty of humssment and further action 011 the referral was not taken. 

In December of 1997 he was convicted of Fit'st Degree BUI'glary aller he was initially 
charged with First Degree Burglary and IndecentLibel1ies. (PS09-17 to 19). During our 
interviews he told me that "I was sentenced to 75 months in prison ... I was transported to 
the SCC sometime nround November of200 I." 

In 2001 Mr. Stout's stlltus on the SVP criteria was cvuluuted by Dr. Richardson 
(BR-1202-121O) and Dr. Vlln Dam (CYD -1211 to 1239 mid CVI> -1227 to 1239). 
In September of 2002 a third SYP evaluation wus cornJ)leted by Dr. Packard (RI'-
2135). In October of 2002 the Washington State Attorney Gcncrnl's Office filed 11 

civil commitment IlCtitioli nlleging tbat Mr. Stout met the criteria for being classified 
as a SYP. 

Mr. Stout subsequently elected to have his case tl'ied by the bench rather than ajury. 
(FOF-I). 

In his pre-commitment trial evaluation of Mr. Stout Dr. I)ackard opined that Mr. 
Stout met the criteria for u dingnosis he referred to ns "Paraphilia Not Othenvisc 
Specified Noncollsellt" (PNOSN). He acknowledged, howl::v\!r, that "there's been 
controvet'sy about whether or not certain syndromes 01' diagnoses should or should not be 
considered in the DSM" and, with respect to a Ilarticnlnrly controversial issue, Or. 
Packard stnted thM "there's been considcrnblc discussion rcgnrding paraphilie rape 
or coercive sexunl disorder," Dud that I)araphilia NOS NOllconscnt "would be very 
similar" to paraphHieeocrcive sexual disorder in its conceptualization (RP Deposition 
- 15). Dr. Packard nlso testified that Mr. Stout met the criteria for a diagnosis 
known as "Antisocial Personality Disorder" CASPD) CRP Deposition - 11 ).As far as 
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psychological testing was concerned, he scored Mr. Stout on the revised version of the 
I'sychopathy Checklist (l'CL-R) and obtained un overall score of26, a Factor I score of 
7, and a Pactor 2 score of 13. Actuarially, he scored Mr. Stout Oil three uctuarial 
instruments - the Static-99 (total score = 6), the revised version of the Minnesota Sex 
Offender Screening Tool (MnSOST -R; total = 8); the Sex Offender Risk Appraisal 
Guide (SORAG; total =13). On the basis of his procedures, Dr. Packard opined that 
Mr. Stout "would be more likely to commit future ncts of predatory sexual violence if 
not confined to a secure facility" (RP Deposition - 126). 

Aller hearing the evidence the COUIt provided a detailed and individualized description as 
to how Mr. Stout met WHshington's SYP criteria. It stated that: 

Mr. Stout suffers frm" II ",eIlUII tllsorcler. Tlmt liisorcler is plIrtlpllilitl Iwt otllerwise 
specified nOl,cOIrsent ... A p(lfapllilitl (lftlli.Ii kinel i .. , (I mellttll (Ii!t'orlier thtlt C(luse~' 
recurrent ill1ellse l'exII(II/y "rollsillg filllliu'ies, IIrge!t', alUl beltuv;or!l' involving 11011-

COIl.\'enting at lilliS, tltClt /(I~,ts for more tlllm ~'ix lII()Iltlls, ami re~'lIlt.\' ill "egative 
consequellces to tile im/ivicillal .. , lvlr, Stoul's paraphilia is a congenital or acquired 
condition that a!fecls his )la/ilianal capacity and predisposes him La Ihe commission 
of criminal se.tllal acls such that he is " menace tv Ihe heallh anci safety of others ... 
Mr. Stout also suJfers j'r()m antl-~'oci(11 per.\'()lItllity llisorder ... Mr. SIout)s anti
social personality disorder is manifested by a disregardfor Ihe rights of others and 
Ihe rules o/societ)' ... Dr. Ptlckard utilized tllree (lsseSSniellt tools 10 ev(IIllate Mr. 
Stout'~, risk ofreoffense: the Static 99) the MnSOST-R, and the SORAG."llll three 
tools used by Dr. I'(lcktlft/ provicie slipportfor "i~' opiniollllllll Mr. Slollt il' more 
likely Ilia" 1I0t tt) reoffe",1 sexually if nol cunj7ned , .. In Mr. Sloul. the cumbination 
of paraphilia (NOS) non-consent with anti,social personality disorder makes him 
more likely than not 1o reoffimd ' .. III Mr. StOllt tI,e cOinbinellioll (if p{lf(lplrilia 
(NOS) non-com'ent wifll ttnti-l'ocitll perslJIullity lIb'order cau~'e!l' 111m seri()u~' 
difficulty in controlli"l( IIis helulvior 0/ engaging in sex with non-consenting other~' 
... Btll'ed on tI,e testing tlntl Mr. StOllt'~' lIi.vtm:.!' (if of/ene/illC ... Mr. Stollt is more 
likely Iltan 1I0t ta engage ill acts OfSexllll/ violellce against those same kinds of 
people ifnot confined in a secure/aci/ity, (FOF - 8 to 10). 

To be rational Dr. Pncknrd's diagnostic opinions mllst have been premised on at least 
two assumptions. The fil'st is that Dr. "ackllrd must have assumed tlmt mellJbers of 
the relevant professionul community had the ubility to reliably Chlssify Mr. Stout 
with the combinatiol1 of J»NOSN and ASI)D lIsing whatever diagnostic criteria they 
associated with these concepts, The second is that at the time of his evaluation Dr. 
Pllckard must have assumed the relevant professional community accepted both 
Paraphilia Not Otherwise Specified Noncollsent/"Paraphilic Coercive Disorder" and 
Antisocial Personality Disorder (ASPD) as reliable mental disorders, 

The pattern ofdiagnoscs ussigned to Mr. Stout by many different state evaluators 
indicates that Dr.l)nckard's first aSSUDlIJtioll wns wrong. Table I, below, reports the 
agreement rate ibr the pl'esence 01' absence of both PNOSN and AS PO among state
employed or state-retained doctoral level professionals who evaluated Mr. StOLIt after his 
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last conviction. Only the most recent set of diagnostic opinions has been included for 
each evaluator, but the earliest set precedes Mr. Stout's commitment trial. From the data 
in this table it is apparent that there is only a 3% agreement rutc bctween evaluators 
that Mr. Stout met whatever criteria they were using to identify IJNOSN and ASPD. 
This agreement rate is far below a reasonable degree of certainty, which must surely be 
greater than 3%. Mental health profcssionuls have therefore been unable to reliably 
identify dillgnoscs in Mr. Stout's casco 

Table I. 'nlirty-six pairs of diagnostic nttings about Mr. StOlit were made by state
employed or state-retai.ned evaluators whose identities have been abbreviated in the left 
column and the top row. The 36 boxes above the diagonal marked by blank cells shows 
the agreement rate for the presence (3%) and absence (47%) of PNOSN (50% of the 
raters did not agree on whether PNOSN was p,'esent or absent). The 36 boxes below the 
diagonal shows the agreement rate for the presence (75%) and absence (0%) of ASPD 
(25% of the raters did not agree on whether ASPD was present 01' absent). Only 1 pair of 
raters (footnoted as JD and RP) agreed M,·. Stout met whatevel' cl'itel'ia they were using to 
identify both PNOSN and ASPO, Only 3% of at! raters have theretore agreed on Mr. 
Stout's commitJl~ent diagnoses. Entries after "DY" refer to Dr. Ynnisch's 20 II report. 

Top Triangle: Agrccment Rate for the P,'esellce 01' Absence ofPNOSN 

JD MM CN RP BR PSI I cva DY HR 
JD +- +- (++) I +- +- +- +- +-

MM ++ -- -+ -- -- -- -- -
eN ++ ++ -+ -- -- -- -- -
RP (++) I ++ ++ +- -+- +- +- +-
BR ++ ++ ++ ++ -- -- -- -

PS 11 -+ -+ -+ -+ -+ +- +- +-
eVD ++ ++ ++ ++ ++ +- -- -
DY ++ ++ ++ ++ ++ +- ++ +-
I-IR ++ ++ ++ ++ ++ +- ++ +-

Bottom Triangle: Agreement Rate for the Presence or Absence of ASPD 

Note, A "+" stands for an endorsement of a diagnosis, A "-" stands for a non
endorsement. "-H-" stands for raler agreement on the presence of a disorder while "--" 
stands for rater agreement on its absence, "+~" means the rater in the row concluded the 
disorder was present and the rater in the column concluded it was <lbsent. "- +" means 
the rater in the row concluded the disordel' was absent and the ruter in the column 
concluded it was present. 

Rccent events in the realm of psychiatric science indicates thut Or. Packard's second 
assumption must now be rcgurdcd liS wrong. In about 20 II Paraphilic Coercive 
Disorder (peD) was proposed for inclusion in the upcoming nllh edition of the 
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Diagnostic and Statistical Manual oCthe American Psychiatric Association. The DSM is 
invariably relied upon by psychologists and psychologists lor diagnostic classification 
when they undertake SVP evaluations. Stal1ing in 2007, a gl'Oundsweli of opposition 
al'ose in the psychological and psychiatric communities to the use of PNOSN or PCI) for 
the purposes of diagnostic classification fur use in SVP cases. Opposition increased 
during the pendency of the proposal to adopt PCD as a DSM diagnosis and included a 
petition against PCD that was submitted to the President of the American Psychiatric 
Association by almost 125 mental health pl'Ofessionals from around the world. In 
December of2012 the Trustees of the American Psychiatric Association rejected the 
proposal to include PCD - and by extension a PNOS diagnosis qualified by"nonconsent" 
- as an authorized DSM diagnosis. The rejection was so complete that PCD W,lS not even 
included in the section of the DSM that includes criteria that have not been adopted as 
authorized diagnoses but have been deemed worthy of further study. 

Paraphilia Not Othenvise Specified Nonconsent is therefore not considered n 
reliable mental disorder by the relcvnnt community. This is not the appropriate place 
to describe the extensive body of litel'ature published in scientif1c journals that bears on 
this result, but 1 would easily be able to submit a substantial compendium of articles on 
this issue ifasked to do so. I am also confident that a Ihir review of these articles und the 
APA's ultimate decision would confirm th'" toregoing assetion. Por probable cuuse 
purposes 1 have attached to the present document the petition submitted to the APA '5 

President and a very bl'ief article (Wollert, 2012) that Sllllll11al'izes many oftbc major 
objections against treating peD as a mental disorder. 

Regarding Mr. Stout's lewl of functioning at the SCC from 2008 to 2009 Dr. Spizman 
indicated that 

In 12108 and 5109 Mr. Stout receivedfeedbackfo,. his work CIS a custodian. He 
received moc/erale 10 positive ratings, wilh comments including he neve,. missed work 
and did an excellent job (PS09-2) ... While frequently pleasant wilh staff, 
documentation reflected ongoing complaints and verbal aggressionfi'om M,.. Stout. 
Several of these focused on his dietary restrictions, stich as being a vegan, and he 
would be ~'erved a meal with an a~1}ecl he could not eal (PS09-2) ... Documentation 
reviewed did not indicate that Mr. Slout had participated in any sex offender specific 
treafmentactivities during the period under review (PS09-5) ... Mr. SloUltypically is 
able 10 "elale well with olhers. He also demonstrated considerable strength in his 
employmenl efforts. Finally, he is often able to comply wilh the rules of the 
institution (I>S09-5) ... He will go ouf o/hi,s way to assist (olher~) (PS09-6) ... He 
does 1101 discus~' any sexual thoughls,/eeling, behavior, or attitudes (PS09-6) .. , He 
is co-operaLive for the most part (PS09-6) ... he holds grudges/or an extended period 
a/time (PS09-7). 

Mr. Stout's third to must recent see Annual Review WIlS completed by Dr. 
Spizman on October 10,2010. Regarding Mr. Stout's SCC functioning, Dr. Spizman's 
description of Mr. Stout's behavior was similar to his 2009 description. No incidents of 
sexual misconducl were noted. Although Dr. Spizman did not indicate that Mr. Stout 
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received any Behavior Management Reports in his review, Mr, Stout told me during our 
2011 interviews that 

I received a Category 2 BMR after J complained about how the lood was being 
handled in Ihe kitchen, I didn 'tthrow anything at Ihem or swear atlhem, bUI I was 
insistent aboullhe problems of contamination thallheir food handling procedures 
createdfor vegan." like myself 

The (ollowing bullet points allude to other important portions of Dr. Spizman's report: 

• Regarding Mr. Stout's health status, Dr. Spizman reported that Mr, Stout W~lS 
diagnosed with pl'OSlate cancer and had decided to proceed with I1ldiution treatment. 

When I asked him about this issue during our 2011 interviews MI'. Stout told me that 

J (/Oll't know Iww tile radillf;oI1 freafmellis I've jllst cOlllplefe(ll,uve w(}rkee/ollt, 
{Inti I w(JIIlf kll(}JV for lmotller five years. J t/rink tlte tre(llmellt~· IWlle (iffecleel",y 
!iexll(l/ /tmeti{millg. J gel u sllot ollce a mOil III. It CUIM'e~' impotellcy. The doctors 
will re-evaluate my slat liS in September of this year. They might give me the shots 
lor another year, but they don 'I like 10 administer Ihem/or more than l\Vo ye"rs. 
There are other drl/gs they ca~lIse if Ihey take me uff the medicClliun I'm currently 
on. 

• Regarding Mr. Stout's diagnostic status, Dr. Spizman opined that Mr. Stout met the 
criteria for Paraphilia Not Othelwise Specified (Nonconsent), Polysubstance Abuse 
(In a Controlled Environment), Antisocial Pel'Sonalily Oisordet', and Borderline 
Intellectual Functioning. 

• Rcgnrding Mr. Stout's risk status, Dr. Spizman did not score Mr. Stout on 1my of 
the risk assessments that were used by Dr. Packard. Instead, he used a new 
actuarbd risk assessment instrument known as Static-99R and several dynamic 
risk factors from an "instrument designed for usc in the community" thalt he 
thought could "still provide some useful information "bout someone in full 
confinement." Rererring to Stalic-99R, Dr. Splzman observed that "Mr. Stout did 
not score in a pl1rticularly high level on a commonly used actuurinl m~lsurc 
(after nccountillg for his advancing age)" ... thus there is some ullcertainty 
regardillg whether or not he would be morc likcly thun not to rcoffclld sexually it' 
released unconditionally" (PS 1 0-11), Nonetheless, he stated that the "dynamic risk 
factors intermingle with aspects" of the first three of Mr. Stout's diagnoses to produce 
"an elevated risk of sexual offending" CPS 1 0-1 0) and that "it is assumed that this 
combination of mental abnormalities and personality disorder still impair Mr. Stout's 
ability to control his belmvior" (PS 1 0-11). Ot', Spizman did not articulate how the 
intermingling process worked or what aspects of Mr. Stout's diagnoses were 
specit1cally involved in the process. 

Regarding Mr, Stout's status on Washington's SVP risk criteria, Dr. Spizman opined that 
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"Mr. Stout appears to continue to meet the definition ora sexually violent predator" 
CPS I 0-12). 

When 1 asked Mr. Stout about whether he intended to use alcohol ifhe were released 
duri ng our 20 I I interviews he told me that 

If I'm released J'm not going to be doing any drinking al all. J have no lise lor it. 
J've done a lot o/urinalyses since I quit drinking in 1983. All oflhem have come up 
clean. / did get a write-up on one occasion when [was unable 10 urinate afierl was 
CUJ'kedlor a urine sample. 

He also told me that 

My fiance and I are going to get married at some point, depending in part on how 
things work out regarding my release petition. I met Monica lasl December. One 01 
the guys here lVas dating her and introduced her lu me. Then things ,/idn '/ wurk olll 

between them, and we hit it off. She was able 10 shatler the wall 0/ isolation I had 
around me. 1 get along with people OK, but / wouldn 'I leI anybody in because 1 
didn'/ want ta make a commitment because almy being on the inside and the 
problems thaI others have /0 deal with when that is/he case. 

J don 'I like it here at the SCC but IIVOllldn 'f have met Monica utherwise, and being 
with her makes my whole sfay worlhwhile. I've a/so comp/eled a lof o/Chrislian 
training and have nine certificates on issues like meJaphysics and so III therapy. 

Aller my last 2011 interview with Mr. Stout I interviewed his then l1ance Ms. Monica 
Wolfe. Ms, Wolfe told me that 

/ was dating his "do pled son bUI we dicln " gel along. I !J'larJed IlIlking with Roy after 
Halloween 0/2009 ("Halloween 012009" is a typo; it should have read "Halloween 
of2010"). We discussed marriage over Jhe holidays. !flie is re/(wsed we '1/ gel 
married in Febntary. Otherwise we'll gel married in April. He lold me abuut his 
offonses in 1990, 1992, and 1997. I'm OK wilh I"a/ becallse the pasl is the past. 
He's trying (0 start afresh fife and so am I. fie treats me good. fie treats me with 
respect. He doesn 'I yell al me Clnd he's been there for me when 1 've had my lipS and 
downs. He calls me and he listens 10 me Ivhen / lell him what's going on. 

Mr. Stout's second to most recent see Annual Review wus completed by Dr. 
Spizman on November 8, 2011. Regarding Mr. Stout's sec functioning, Dr. Spizmnn 
stated that 

While Mr. Stout was often able to maintain appropriate behavior on the living 
unit, he had some verbal outbLJrsts (PS 11-3) '" (he) ollen is able to relate well 
with others. He also has demonstrated strength in his employment eftbrts CPS 11-
5) . 

Mr. Stout was also apparently married to his nance' Monica about midway through the 
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year. No incidents of scxualm isconduct were noted and during our 2012 interview Mr. 
Stout denied receiving any Behavior Management Reports during this review period. He 
also indicated that he has maintained ~l Privilege Level of a "4," which is the highest level 
attainable by a resident who is not participating in the sex offender cOllnseling progmm 
that is offered at the sec. When I talked with him abollt his relationship with his wife 
Mr. Stout told me that 

Monica and I are doing velY good, really good. She comes olll here about once a 
month. I wish it were more often but she has to take Cl bus if she wants 10 visit. 
She '~'living with .JoAnne. Thi~' is Cl whole 101 heller than where she lYas living the 
last lime you lalked with me. AI thaI time she was living ;n Bremer/on. This is 
110% better. 

Mrs. Stout's interview comments were consistent with this view. She told me that 

We were married on June 22,td. 2011. We Clre duingjust great. We're succeeding 
in (Jur relationship. Roy's on phone restricti()n bUI we talk with each other j 
limes a day. We talk for lip to 30 minutes a call. 

The following bullet points allude to other important portions of Dr. Spizman's report: 

• Regarding Mr. Stout's health status, DI·. Spizman's report included the following 
passages. 

, 

He went through radiation treat-ment for the (I)rostate) cancer and currently 
docs not show any signs of progression of the cancer. He is also using 
hormone therapy, to slow down the progression of the cancer (this could 
potentially effect-libido and eredile functioning .•• Regarding erectile 
functioning, at his age there would be some expected dysfunction, which 
could be further impaired by the smoking and hormone therapy, but there are no 
complaints at this time. 

When I asked him about this issue during our interview Mr. Stout told me that 

As/ar as III)' pr(lsttlte radiation/reu/me,,' il' cOllcerned, there' ... · 110 elJidellce (If 
C(lIIcer. Tile PSL lest i~ as low {l.\'YOli call go. I g()tllie Irelltmelll.\· ill November 
(1/2010. 1 am ttlklllg Lllproll (I~' parI of my post-rtUfitltiOiI plall. SOllie side 
effects oftl'i~' are milrimallibit/lI, hot and coldflashes, and mood swings. The 
mood swings come on after lhe adminislration of/he Lupron. I anticipate this 
reaction so 1 monitor myself closely during this pe,.iod. I attribute my mood 
changes in large parI during this time to the effects of the Lupron. 

• Regarding Mr. Stout's diagnostic slatus, the only entries included in this Review 
were t>lIraphilia Not Otherwise Specitied (Nonconscnt) Rule Out, Antisociall 
Personality Disorder - Provisional, Polysubstance Abuse (In a Controlled 
Environment), and Borderl ine Intellectual Function ing CPS t t -7). Therefore, unlike 
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previous reviews, Dr. Spizman did not conclude that Mr. Stout suffered from a 
Mental Abnormality to a reasonable degree of certainty. 

Explaining the first entry (PS 11-7), Dr. Spizman stated that 

Mr. Stout has been arrested or convicted of sexual offenses against adult women 
with whom he had no prior meaningful relationship. The incidents were 
noncollsensual, and he did not stop his action in the presence of clear signals of 
fear or signals to stop from the victims. However, the assaults did not clearly 
indicate a desire for non-consensual sexuaillctivity. Rather, it appears he often 
sought consent, but when it was not obtained, this did not prevent him from 
pursuing the woman. However, one doclimented assault did not involve any 
apparent interaction prior to the assault and the attempted torced sex. Overall, 
tit ere was some uncertainty of his exact desircldrive, with one assault I 
believed to clearly indicate a drive for 1l0ncol1scnsual sex. I previously opined 
that Mr. Stout met the criteria for this disorder. 

At this time, Mr. Stout is over age 50, n point thnt I now consider him to be an 
older sexual offender. Research demonstrates that as a man enters bis older 
years, his sexual interest and behavior typically decline. While I have very 
limited intormation about MI'. Stout, if he is following this typical course, it 
would logically follow that any sexual drivc toward rape has also decreased. 
In the sex otTender population, rape ofnn udult female by a man past the age 
of 50 is quite uncommon. Thus, there is some uncertainty as to how strong a 
desire he initially had for nonconsellsual sex, with even greater uncertainty 
now caused by his advullced age. Therefore, at this time, I am providing this 
diagnosis as a rule out, to indicate the significant uncertainty ns to whether 
or not Mr. Stout continues to meet the critcrin for this disorder. The rule out 
specifier indicates that further infonnation (e.g., obtained through interview or 
physiologicallesting) could pl'Ovide inful'mation lhat would indicate this is an 
appropriate diagnosis, or if it is ruled out. 

Explaining his characterization of Antisocial Personality Disorder as "provisional," 
(PS 11-8), Dr. Spizman stated 

Research demonstrates that as a man renches his fifties, many of the 
nntisocial traits will "burn out." With Mr. StOllt, while we still see some 
evidence ofdifl1culties (e.g., his apparent indiflerence to other residents regarding 
phone use), there is limited demonstration of antisocial behavior. Therefore, I 
have rendered this diagnosis as provisioml( to indicate that at this time Mr. 
Stout appears to still have some antisocial traits, however, further information 
may indicate this diagnosis is no longer warranted. 

• Regarding Mr. Stout's risk status, Dr. Spizm8n did not score Mr. Stout on any of 
the risk nssessmcnt instrulIlents used by Dr. P~,ckard. Instead he used the Static-
991{ and several dynamic risk factors from an "instrument designed lor lise in the 
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community" that he thought could "still provide some useful inlormation about 
someone in full confinement." Referring to Static-99R, Dr. Spizman observed that 
"Mr. Stout scored a 5 ••• this yields a risk esthnntc of 25.2% in five yearli and 
35.5% in tcn years" (PS I 1-9). 

• Regarding Mr. Stout's status on Washington's SVP risk criteria Dr. Spizman stated 
(PSI 1-12) th~lt ··thcre is a degree of uncertainty whether or not Mr. Stout has lin 
underlying mental abnormality or personality disorder that meets the criteria for 
civil commitment." He also stated that "there is some ullcertainty regarding 
whether or 110t he would be more likely than not to reoffend sexually if released 
unconditionally." Yet, after these assertions he concluded that "I believe Mr. Stout 
has a continuing abnormality that meets the criteria Ibr civil commitment and that his 
risk level continues to I·emain more likely than not to l'colTend ifreleased 
unconditionally. " 

Dr. Spizman therefore asserted that he was both certain and uncertain regarding Mr. 
Stout's status, which is equivalent to saying that he is ~1I1d h", isn't a sexually violent 
predator. This is illogical and indicates that Dr. Spizmall is too uncertain to take a 
position on the SVP issue. Mr. Stout should not be considered to meet the SVP criteria 
under such a high level of uncertainty. 

Mr. Stout was also evaluated by Dr. Richards after he was evaluated by Dr. Spizman. 
Dr. Richards claimed that he suffered from a Mental Abnormality after he listed the 
following entries as "listed in the Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition, Text Revision (DSM-IV-TR)": Alcohol Abuse in a Controlled 
Environment, Polysubstance Dependence in a Controlled Environment, Antisocial 
Personality Disorder (Severe Psychopathy) with Paranoid Personality Traits, and 
Borderline Intellectual Functioning. On the Static-99R he assigned Mr. Stout a total of 6 
points. This is one point too many because Mr. Stout's "J1rst marriage lasted two and a 
half years" (I-IRII-6). On both the Static-2002R lind the MnSOST-R he scored Mr. Stout 
as in the third highest risk category. He also assessed his status on various risk factors. 

Dr. Richards concluded that "it is my opinion that Mr. Donald Roy Stout, Jr., does meet 
the criteria as a Sexually Violent Predator." Although he stated that he believed that Mr. 
Stout "is more likely than not to commit a new crime of sexual violence" Dr. Richards 
did not agree that Mr. StOllt continued to suffer n·om this original commitment diagnoses 
of Paraphilia NOS Nonconsent and Antisocial Personality Disorder. Furthermore, the 
diagnosis that he discussed at greatest length - Antisocial Personality 
Disorder/Psychopathy - is not accepted as a legitimate diagnosis in DSM-IV-TR. 

Mr. Stout's most recent see AllDual Review was completed by Dr. Daniel Yllnisch 
on January 31, 2013. Regarding that range oftl'catmcnt activities that Mr. Stout might 
have accessed at the see during the current review period, Dr. Yanisch at one point 
reported that 

An inspection of all sec records generated about M I·. Stout for the current review 
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period reveals that (Mr. Stout) has not taken I,art in any of the sex offender 
spccific trcatmcnt groups. He has not requested or participated in any 
individual therapy or treatment planning sessions, despite being regularly asked 
via letter or memo about his interest to discuss case management issues COY 13-
2). 

At a later point, however, Dr. Yanisch indicated that "Mr. Stout requested contact with 
his assigned l'sychology Associnte, Joe Coleman ... as be wlmtcd to discuss his 
treatment plan, and some of the listed dYlJamic risk factors ... Mr. Stout argued that 
he had been sober a long time and that (Substance Abuse) was 110t a factor for him 
anymore" (OY 13-3). 

Regarding Mr. Stout's current medic~11 status Dr. Yanisch reported that "In 2010 ... 
following a biopsy, he was diagnosed with prostate cancer. He was treated with radiation 
and hormone therapy in the Fall of20 II" (OY 13-3). 

Dr. Yanisch did not indicate that Mr. Stout is still being treated with Depo-Lupron (2544, 
2553). When I asked Mr. Stout about his current sex drive he indicated that he did not 
have any. I-Ie also told me he has not had an erection lor over 3 years, that he does not 
masturbate, and that he has not had any nocturnal emissions. 

Regarding Mr. Stout's residential functioning Dr. Yanisch reported that 

As noted in the 2011 see Annual Review by Dr. Spizman, Mr. Stout became 
involved with a woman ... and eventually WtlS married to her. Because of the 
extent of his telephone contacts with her, and the fact that other residents were 
upset (by this) ... Mr. Stout was moved to a different living unit ... By the end of 
January 2012 (these issues) resulted in treatment staff implementing a revision of 
his treatment plan ... Mr, Stout was directed not to answer the phone when it rang 
... By the middle of June it was noted that Mr. Stout was monitoring his phone 
use much more effectively .. , However, by 08.05.12 he appeared to be reverting 
to some earlier behaviors ... Residential progress notes and room inspection 
reports indicate that Mr. Stout ... keeps his room up to standards ... (DY 13-4). 

Regarding behavioral management issues 01', Ynnisch reported that 

When staff escorting another resident requested the pill line nurse deal with that 
resident before Mr. StOllt ... Mr. Stout protested ... He continued to escalate and 
was informed that "he was blowing this whole thing out of proportion." He 
finally just walked away from staff ... The above situation was later determined 
to be a Category 2 BMR incident and was brought to Mr. Stout's treatment team. 
He was cited for "Delaying Staff and Disruptive Behavior" (DY 13-5). 

(Residential Rehabilitation Counselor Shauna Anderson) noted that Mr. Stout is 
no longer working because "he has to be available for telephone calls from his 
wife" ... When questioned ifshe had observed any sexual preoccupation or 
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sexualized content coming from Mr. Stout, Ms. Anderson stated, "I have never 
observed anything like that from him." (DY 13-6 to 7). 

Mr. Stout also received a Category I BMR tor Computer Violations after Dr. Yanisch's 
report. According to the "Treatment Plan Addendum" describing this incident "Mr. 
Stout possessed 011 his computer a lewd story describing an ultimate sexual act ... he was 
also in possession of 17 software/computer related items which is a violation of SCC 
Policy 212" (2502). A February 26,2013 memorandum by Investigator Joseph 
Henderson indicated that Mr. Stout told him that "He had ullowed another resident ... to 
complete legal work on his computer in the past. Mr. Stout stated that this resident must 
have written the story. Mr. Stout did admit that his computer was ultimately his 
responsibility" (2510). 

When I asked Mr. Stout about the content of the story he told me that "it was a graphic 
story about Batman ... I didn't put it on there." 

Regarding Mr. Stout's diagnostic status, the entries included in Dr. Yanisch'sRevicw 
were Paraphilin Not Otherwise Specified (Nonconscnt) Rule Out, Antisocial 
Personality Disorder, Polysubstance Abuse, In a Controlled Environment (by history), 
and Borderline Intellectual Functioning (OY 13-7). 

Regarding Mr. Stout's risk status, Dr. Yanisch did 110t score Mr. Stout on any of the risk 
assessments used by Dr. Packard. Instead he used the Statie-99R. Like Dr. Spizman in 
his 2011 Review, Dr. Yanisch observed in his 2012 Review that "Mr. Stout scored n 
5 ••• this yields a risk estimnte of25.2% ill tive years Ulld 35.5% in ten years" 
(DY 13-7 to 8). Like Dr. Spizman he also assessed Mr. Stout on risk tactors from the 
Stable "and a few oth~rs that are considered pertinent to treatment progress at the SCC" 
(DYI3-8). 

Overall, Dr. Yanisch concluded that 

Mr. Stout hilS a Rule Out Diagnosis of I)arnphiliu NOS (Nonconsent), coupled 
with Antisocial Personality Disordel' and Borderline Intellectual Functioning. 
The above noted dynamic risk factors intermingle with aspects of these 
diagnoses, leading to Mr. Stout's elevated risk of sexual offending ... The 
combination of' mental disorders and persomdity disorder impairs Mr. 
Stout's ability to control his behavior and places him at high risk for sexually 
violent om~nses in the absence of any therapeutic or other intervention ... It is my 
professional opinion that Mr. Stout appears to continue to meet the definition of a 
sexually violent predator. Mr. Stout's present mental condition seriously impairs 
his ability to control his sexually violent behaviol·. 

In his deposition as part of his trial testimony D,·. Packard indicated that he was 
reasonably certain LhaL Lhe diagnoses of Paraphi lia NOS (Nonconsent) and Antisocial 
Personality were applicable to Mr. Stout. The trinl court subsequently concluded that "1'1 
Mr. StOlit the c(}lIIhimltitm o!parapllilia (NOS) Ill}ll-cmue"t witll tmti-sociul 
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per~,(JlUllity clisorder callse~'lli", ~·eri(JlI."· difficlllty ill cOlltrollillg /,is bellavior of 
ellgagitlg in sex with IIon-com'enfillg others." Mr. Stout's Mental Abnormality was 
therelbre regarded as the product of a compound diagnosis. Diagnosticians indicate that 
they are uncertain about the applicability of a diagnosis by stating that it should be 
"Ruled Out." Dr. Yanisch, like Dr. Spizman, indicated in his most recent Annual Review 
that "Mr. Stout has a Rule Out Diagnosis of Paraphilia (Nonconsent)." Both Dr. Yanisch 
and Dr. Spizman are therefore uncel1ain that this alleged disorder, even if assumed to be 
accepted by the relevant community, is currently active in Mr. Stout's case. Since they 
are both doubtful about the applicability orone of the two diagnoses that make up Mr. 
Stout's compound diagnosis they must also be uncertain as to whether the full 
combination of diagnoses necessary to Mr. Stout's Mental Abnormality are currently 
active. The reports by Dr. Spizman and Dr. Yanisch therefore indicate that Mr. Stout's 
diagnostic status has so changed that he no longer meets Washington's SVP criteria. 

In his deposition before Mr. Stout's commitment trial Dr. Packard also testified that the 
risk assessment methodologies he used left him with the opinion that Mr. Stout "would 
be more likely to commit predatory acts of sexual violence." Both Dr. Yanisch and Dr. 
Spizman reported that their scoring of Mr. Stout "yields a risk estimate of25.2% in five 
years and 35.5% in ten years." The top end of the range of these estimates does not 
exceed Washington's "more likely than not" SVP criterion. Dr. Spizman explicitly 
acknowledged this, pointing ouUhnt "there is some uncertainty regarding whether or not 
(Mr. Stout) would be more likely than not to reoffend sexually ifreleased 
unconditionally." Dr. Yanisch relerred to Mr. Stout's risk as being ··elevated" and "high" 
but did not specifically opine that Mr. Stout met Washington's SVP criterion of being 
"more likely than not" to commit new predatory crimes ofsexuul violence. The reports 
by both Dr. Spizman and Dr. Yanisch therefore indicate that Mr. Stout's risk status has 
so changed that he no longer meets Washington's SVP criteria. 

At the end of their Reviews both Dr'. Spizman and Dr. Yanisch concluded that it was 
their opinion that Mr. Stout continued to meet the criteria for civil commitment. The 
foregoing paragraphs indicate that, prior to these statements, neither Dr. Spizman nor Dr. 
Yanisch laid out any foundation foJ' coming to this conclusion. Because of this I believe 
their "ultimate opinionsn are simply dispositive and thus do not make a "prima facie 
case" that Mr. Stout continues to meet Washington's SVP criteria. 
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Ill. Expert's Training, Clinical Experience, Academic Experience. Dnd Research Experience 

I was awarded a Ph.D. in clinical psychology by Indiana University in 1978. While I was in 
residence there I was mentored at the Kinsey Institute lor Sex Research by its director, Dr. 
Paul Gebhard. From t 977 to 1993 1 was n professor at four universities (Florida State 
University, Portland State University, University of Saskatchewan, and Lewis & Clark 
College) and received $563,000 in research grants from the U.S. and Canadian governments 
for various projects that related to studying sex offenders, self·help groups, and aspects of the 
third edition ofthe Diagnostic and Statistical Manual ofthe American Psychiatric 
Association. 1 am currently a nonsalaried adjunctll'eseal'ch professor at Wash ingtoll State 
University Vancouver. A copy of my vit" has been attached. 

Over the last 30 years I have personally evaluated about 1,000 sex ofJbnders and personally 
treated about 3,000. Clinical slufTunder my supervision treated anolhel' 5,000. I huve 
provided extensive clinical services to sex offenders in both Oregon and Canada. In Oregon, 
from 1990 to 2002, J initiated a sex oftender program, Wollert and Associates, based on 
relapse prevention principles. In the cOllrse of developing it I genel'ated many descriptive 
materials, wrote my own lreatment manual (now in its third edition), implemented an array of 
computerized client-tracking systems, and developed a systematic, thorough, and cost
effective approach to intake evaluations. At one point this program served a census of over 
300 clients and provided services under separate contracts with the federal government and 
Community Justice Deparlments from Mullnolllah, Mal'ion, Clackamas, and Washington 
Counties. I have wOl'ked with dozens of parole and probation officers who supervised my 
clients while they were living in their own residences 01' in work release centers. The annual 
contact sexual recidivism rate for supervisees adhering to the rules ormy program was found 
to be Y:z of 1 %. 

In June of 2002 I transferred the ownership of my clinic serving Multnomah County to my 
colleague Casey Weber, MS, LPC. I therealler continued in practice DS a sole practitioner, 
providing evaluation and treatment services pursuant to a contract I held with the federal 
government from 1999 until November 01'2009. During that time I treated abolll50 child 
pornography offcnders and about 25 other Il:deral oflendel's who either physically contacted 
or attempted to physically contact minors they had met via the internet. Other tederal 
offenders 1 have treated include men who have comm itted !'ape or molested children on either 
a Native American reservation or while they were serving in the United States military. 

I moved my office to its present Vancouver location and discontinued providing treatment 
services in Novemberof2009. My practice now revolves around conslIltations related to sex 
otTender litigation and sex offender evaluations. 

I have been quaIHied to testify and provide expert testimony about sexual otTending and/or 
sex of/cnder risk assessment in federal courts in the United States (North Carolina and 
Oregon) and Canada (Saskatchewan) and in superior courts in variollS states (Oregon, 
Washington, California, Massachusetts, Iowa, and Wisconsin). I have also provided reports 
or evaluations in other states (Alaska, Illinois, and New Jersey) where I was not retained to 
testilY. Overall, I have testified in about 100 adult sex olTender sentencing proceedings for 
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contact offenses, about 25 adult child pornography otTender sentencing proceedings, 25 adult 
probation or parole revocation proceedings, and 10 child placement proceedings. I submitted 
reports but did not testilY in about 40 adult sentencing proceedings tor contact sex offences, 
25 juvenile sentencing proceedings for contact sex offenses, and 25 sexually violent predator 
(SVP) cases. I have been retained in 200 sexually violent predatol' cases in seven stales 
(Washington, California, Iowa, Wisconsin, Illinois, New Jersey, and Massachusetts), 
testifying in about 100 cases where respondents committed index offenses as adults and in 
about 2S cases where respondents committed index offenses as minors. 

Since 200 I I have published II peer-reviewed articles, I book chapter, and I other 
manuscript on sex offenders. About half of these documents focused on diagnostic issues 
such as the reliability of authorized paraphilic diagnoses in the Diagnostic and Statistical 
Manual of the American Psychiatric Association (e.g., Pedophilia, Sexual Sadism; see 
Wollert, 2006, and Frances &Wollert, 2012) and proposed diagnoses that the APA rejected in 
2012 (J-Iebephilia and Paraphilia Not Otherwise Specified, Rape; see Wollert, 2007; Wollert& 
Cramer, 2011; Wollert, 2011). My other al1icles focused on describing a new instrument
the "MATS-I" - that my colleagues and I developed for the pUl'pose or sex offender risk 
assessment (e.g., WolJert, Cramer, Waggoner, Skelton, &Vess, 20 I 0). 

During this same period I provided 20 trainings and conference presentations on sex offender 
diagnosis, risk assessment, and treatment. In October of2012 I participated as an invited 
expert witncss in a mock SVP trial on the diagnostic adequacy of I-Icbcphilia at the Annual 
Meeting of the American Academy of Psychiatry and the Law in Montreal. A description of 0 
the tl'ialmay be accessed at http://forensicpsychologist.blogspot.col11. The United States = 
Sentencing Commission also invited me to provide testimony at a two.day hearing on child 
pornography olfenders that the Commission held at the Washington, D.C., Thurgood Marshall 
Justice Building in February of2012. My testimony is summarized as part ora 468-page 
report which the Commission submitted to Congress on February 27, 2013. Several sections 
of the Commission's Report also cited to research I have published on federal child 
pornography offenders. 

Stout Evaluation 17 



IV. Washington Statutes and Court Decisions About SVP Proceedings 

A. I have read sections of RCW Chapter 71.09 and COUIt Decisions that set forth (I) 
legislative findings regarding the prevalence of sexually violent predators (SVPs) and 
their resistance to change; (2) those characteristics that define SVPSj (3) the conditions 
that must be satisfied to determine whether a respondent to a civil commitment petition is 
a SVP; and (4) the conditions that must be met to set a hearing to detennine whether a 
person once classilied as a SVP continues to merit this classitication. 

I. Regarding issue (1) under section I11.A., RC W 71.09.0 I 0 states that the legislature 
fOI' the State of Washington ''finds that a small but e:clremely dangerous group of 
sexually violent prfJdators exist II and that they "are llnamenable to eXisting mental 
illness trealment modalities . .. 

2, Regarding issue (2) under section UI.A., RCW 71.09.020 (16) states that a 
.. 'sexually violent predator' means 'my person who has been convicted of 0,. 

cha,.ged with a crime of sexual violence and who suffe,.s from a mental abnormality 
or personality disorder which makes the persQnlikely 10 engage in predatory acts of 
se;wol violence ifnot confined in 1I secure setting. " 

RCW 71.09.020 (8) provides some elaboration on this definition by stating that 
.. 'mental abnormality' means a congenital ar acquired condition aflecting the 
emotional or volitional capacity which predisposes the person to the commission of 
criminal sexual acts in a degree constituting such person a menace to the health and 
safoty ulathers. " 

Although RCW 71.09.020 (8) links the term "Mental Abnonnality" to a condition 
that presumably impairs emotional or volitional capacity it does not further clarify 
the meaning of an emotional or volitional impnimlcl1t. 

3. Regarding issue (3) under section UI.A., RCW 71.09.060 (I) states that "the cOllrt or 
jury shall determine whether. beyond a reasonable doubt, the person is a sexually 
violent predator. " 

4. Regarding issue (4) under section lIl.A., RCW 71.09.090 (2) (c) states that if 
"probable cause exists to believe that Ihe person's condilion has so changed that: 
(AJ the person no longer meets the definiJiol1 of" sexually violent predator; or (8) 
release to a less restriclive alternative would be ill/he best interest of the person and 
conditions can be imposed !hat would adequately protect the community, then the 
courl shall .\·el a hearing on eilher or both issues. ,; 

Further clari I1cation of the procedures I'eferenced under RCW 71.09.090 (2) have 
been provided in various decisions. In Slate of Washington v. David McCuistion 
(2012), in particular, the Washington Supreme Court stated that: 

AI the show calise hearing, the Slate bears Ihe burden to p,.esent primafacie 
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evidence that the individual continues to meetlhe definition of a SVP and that 
conditional release to a less restrictive alternative would be inappropriate. The 
court must order an evidentiary hearing if the Stale fails to meet its burden or, 
alternatively, Ihe individual establishes probable cause to believe his "condilion has 
so changed" that he no longer meets the definilion of (l sVP or thai conditional 
relellse to a less restrictive plac:emenl wuuld be apprupriule... ",here are two 
possible statutory ways for a cOllrllo determine there is probable cause to proceed 
10 an evidentiary hearing ... (1) by deficiency in Ihe proo/submitted by fhe State, or 
(2) by sufficiency of proof by the prisoner. " 

5. Also regarding issue (4) under secLion Ul.A., RCW 71.09.090 (4) states 

(4) (a) Probable cause exists to believe a person's condition has 'so changed' under 
subsection (2) of this section, only when evidence exists, since Ihe person's last 
commitment trial, or less restrictive alternative revocation proceeding, 0/ a 
substantial change in the persun 's physical VI' menIal condition such that the person 
either no longer meets the definition of a sexually violent predator or fhat a 
condition ... 

(b) A new trial under subsection (3) of this section may be ordered, or a trial 
proceeding may be held, only when there is current evidencefrom a licensed 
professional%ne ofthe/ol/owing and the evidence presents a change in condilion 
since the person's last commitment trial proceeding: 

i. An identified physiological change 10 the person, such as paralysis. stroke, or 
dementia, that renders the committed person unable to commit a sexually 
violent act and this chcmge is permanent; or 

ii. A change in the persun IS menIal condiliun brought about through positive 
response to continuing participation in treatment which indicates that the 
person meets the standard/or condilional release to a less restrictive 
alternative such that the person would be safe at large if unconditionally 
releasedfrom commitment. 

(c) For purposes of this section, "change in a single denwgraphicJaclor, without 
more, does not establish probable cause /01' a new Irial proceeding under subsection 
(3) 0/ this section. As used ;/1 this section, a Single demographic faclor includes, but 
is not limited to, a change in chronological age, marital status, or gender 0/ the 
committed person. 

Although RCW 71.09.090 (4) refers to the concept of "change" as necessary to a 
new trial it does not specify the conditions under which the requisite change must be 
entirely produced by processes 01' factors that are internal to a person, the conditions 
under which change may be a product of an interaction between internal and external 
factors, and the conditions under which it may be due entirely to external factors. It 
also does not define three terms in the phrase "brought about through positive 
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response to continuing participation in treatment" (underlined terms remain 
undefined). 

V. Definitions ofYague Terms in Washington's SYP Laws That Were Applied in the 
Present Review 

A. Many of the terms cited in section IV. have not been clearly detined. Further definition 
is uselul, however, Jbr the completion ora meaningful sexually violent predator 
evaluation. I believe that various potentially important sources ofirilbrmation sources 
should be consulted to provide useful guidance to SYP evaluators on the questions that 
need to be addressed to fonnulate an adequate evaluation. The following items 
enumerate the questions that are currently most important to me. 

1. Which disorders are typically considered "congenital or acquired conditions"? 

2. Should experts assume that diagnoses from the current Diagnostic and Statistical 
Manual of the American Psychiatric Association (OSM-IV-TR) constitute congenital 
or acquired conditions? 

3. What is the best way to identity emotional or volitional impairments which 
predispose individuals to the commission of criminal sexual acts? 

4. What is the appropriate timeframe for applying the Mental Abnormality criterion? 

5. What is the appropriate scope of application of the SVP criteria to Washington's sex 
offender population? 

6. What standard of consistency should be followed in determining whetller a person 
who has been found to be an SVP I'emains an SVP? 

7. What standard should be used to determine whether a person who was found to be a 
SVP has "changed" so that he no longer meets the criteria that define a SVP? 

8. What is the definition of "change ... brought about through ... continuing 
participation in treatment"? 

B. The following items enumerate illY views on the torcgoing questions based on my 
publications, reading of relevant materials, discussions with colleagues, and experience. 

B 1. Acquired or Congenital Conditions. Figure I is a schematic that was published in two 
different peer-reviewed journals that depicts how I believe that experts (see, for example, 
Doren, 2002, and Pil'st &Halon, 2008) typically conceptualize SVI>s. It shows that experts 
usually equate a DSM diagnosis with an "acquired or congenital condition." Most of these 
diagnoses fall in the categories referred to as "Paraphilias." 
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Figure I. The Sexually Violent Predator Construct (from Wollert, 2007) 

B Legally-Defined 
Mental Abnormality 

Impaired 
Volition or 

~ 
Emotion 

DSM Likely To 

Diagnosis c::::=> Sexually 

~ 
Recidivate 

Sex Crime 
Predisposition 

A comparison oFt-he content ofthe DSMs since the first "modern" DSM (DSM-IIl) was 
published in 1980 strongly implies that stringent levels of evidence mList be met before any of 0 
the Paraphilias may be assigned to a respondent (Frances & Wollert, 20 J 2). The following ~ 
passages describing the Parnphilias, for example, wel'e included in DSM-III, 

The essential feature of disorders in this subclass is that unusual or bizarre imagery (Jr 

acts are nece~'l'ary for sexual excitement, Sucll imagery or acts tem/ til be insb'tently 
ancl involuntarily repetitive and generally involve either (1) preferencefor use ola 
nonhuman object sexual arousal, (2) repeli/ive sexual activity with humans involving real 
or simulate.d suffering or hllmiliation, or (3) repetitive sexuailictivity with nonconsenting 
partners. 

The imagery in a Paraphilia, such as simulated bondage, may be playful and harmless 
and acted oul with (I mutually consenting parlner. More likely ;/ is nol reciprocated by 
the partner, who consequently feels erolically excluded or superfluous to some degree, In 
more extreme form, paraphiliac imagery is acted out with a nonconsenting partner, and 
is noxious and injurious to the partner (as in severe Sexutll Siu/ism) or 10 the self (as in 
Sexual Masochism). 

Since paraplliliac imagery is llece~'j'(lFy for erotic arousal, it mlll't he included in 
masturblltory fimltlsies if 1101 actllally actet/ Ollt alone or wilh a partner and supporting 
cast or paraphernalia. III tile ahl'ellce lIf pctrclpllilic imagery t/rere i~' no relief from 
1I0flerlltic tellsioll, and sexual excilemenl 01' orgasm is not allained. 

Frequently these individuals assert thaI (he behavior causes Ihem no distress and that 
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Iheir only problem is the reaction of others to their behavior. Others admit to guilt, 
shame, and depression at having to engage il1 an ul1usual sexual activity is socially 
unacceptable. There is o/tell impairment ill the cllpacity for reciprocal affectiollate 
sexllal activity, and psychosexual dysfunction arC! common. 

S(lc;(,1 and ~'exual reltltl(m,"'ip~' may suffer ifo/hers, such as a spouse (many of these 
individuals are married), become aware of Ihe unusual sexual behavior, In addition, if 
Ihe individual engages in ~'exlial activity with a parlner who refilses 10 cooperate in the 
unusual behavior, such asfetlshistic or sadistic behavior, sexual excitement may be 
inhibited and the relationship may stiffer. 

Complicatiolls(lIIay OCClIr, including) physical harm ... serioZis damage (to oneself) ... 
(ancQ incarceration. 

The current version of the DSM (DSM-IV-TR) describes the Paraphilias in the following 
terms. 

The el'sentlal featlirel' of tl Paraphilitillre recurrent, illtem'e sexlllllly ("olll'lng 
fantasie~', sexllullirges, or bellaviors generally involving I) nonhuman objects, 2) the 
suffering or humiliation of oneself or one's parlner, or 3) children or other 
nonconsenling persons thai occur over a perioci of at least 6 mOllt/,s (Criterion A). For 
some individuals, paraphitic fantasies are obligatory for eroJic arousal and are always 
inclllded in sexual activity. In other cases, the paraphilic preferences occur only C 
episodically (e.g., perhaps during periods of stres~~, whereas other limes the person is ~ 
able to function without paraphilic fantasies or stimuli, For Pe{/opllilia, Voyeurism, 
Exllibitiollism, the diagnm;is is made iflhe person has acted on the.<;e urges or the urges 
or ~'exual fantasies case marked distress or intel1JerSonai difficulty. For Sexual SadlsIII, 
the diagnosis is made iflhe person has acted on these urges with a l1ol1consenting person 
or the urges, sexual fantasies, or behaviors cause marked distress or interpersonal 
difficulty. For tI,e renlllil,ing Parap/Il/im,', tl,e (/itlgntIS/s is millie if the behavior, sexual 
urges, 01' fantasies cause clinically sign/fiCtlllt clistre~'~' or impuirlllelll in social, 
Occllputional, or otlter important areas OfftlllCliollillg. 

Paraphilic imagery may be acted out ... in a way that may be injurious to the partner (as 
in Sexllal Sadism) .. , the individual may be slIbjecltu arrest or incarceration 
(Exllibitionism, Petlopllilill, alld Voyeur;.\'''' make lip the majority of apprehended sex 
offenders) ... self-injury (as in SexuI,1 Mas(lcilism) ... social and sexual relationships 
may suffer if others find Ihe unusual sexual behavior shameful or repugnant, or iflhe 
individual's sexual parlner refilses /0 cooperute. 

Many individuals with these disorders asserllhallhe behavior causes them no distress 
and that their only problem is social dysfunction as a result of the reaclion of others to 
their behavior, Others report extreme guilt. shame, and depre~'sion at having to engage 
in an unusual sexual activity that is socially unacceptable or that they regard as immoral, 
There is often impairment in the capacity for reciprocal, affectionate sexual aClivity, and 
Sexual Dysfunclions may be present. 
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Considering the description of the Paraphilias presented in the current DSM within the 
historical context of previous definitions, and giving heavy weight to the passages I have put 
in bold type, I believe the Ibllowing elements must be satisfied to conclude that a mature adult 
meets the criteria for a Paraphilia. 

a) There must be a six-month period during which the person experiences paraphilic 
imagery that is so recurrent and intense that it is necessary for sexual excitement (this is 
the meaning of lhe A, or essential, criterion). 

b) The person must be severely distressed during this six month period by his paraphilic 
urges, or experience serious interpersonal difficulties or an impairment in his daily 
routine due to these urges, or act on them in way that is harmful (this is the meaning of 
the B, or threshold, criterion). 

c) The paraphilias do not apply to acts of rape that are perpetrated by those who do not meet 
the criteria for Pedophilia or Sexual Sadism (there is no mention of n diagnosis that is 
reserved for rape in general). 

The DSM also requires a high level of evidence stringency in order to assign a Personality 
Disorder to a respondcnt. In the case of Antisocial Personality Disorder, which is the specific 
Personality Disorder most commonly assigned in SVP cases, a person mllst be found to show 
evidence of a Conduct Disorder before his fifleenth birthday. 

82. DSM Diagnoses and Acquired or Congenital Conditions. Three fbcts point to the 
conclusion that experts should not assume that any diagnosis from the DSM constitutes an 
acquired or congenital condition. 

First, no research has ever confinned that any DSM diagnosis affects "the emotional or 
volitional capacity which pl'edisposes the person to the commission of criminal sexual acts 
in a degree constituting such person a l11enace to the health and safety of others." 

Furthermore, the DSM diagnoses that are invoked in SVP cases are widely regarded as 
error-ridden (First & Frances, 2008; Pirst &Halon, 2008; Frances, Sreenivasan& 
Weinberger, 2008), invalid or unreliable (Brody & Green, 1994; Green, 2002; Kingston, 
Firestone, Moulden, & Brad lord, 2007; Levenson, 2004; Marshall, 1997; Marshall & 
Kennedy, 2003; Marshall, Kennedy, & Yates, 2002; Marshall, Kennedy, Yates, &Sert-an, 
2002; O'Donohue, Regev, &Hagstrom, 2000; Prcntky, Coward. & G~,briel, 2008; Wilson, 
Abracen, Looman, Picheca, & Ferguson, 2010), associated with high rates of misdiagnoses 
(Wollert, 2007; Wollert & Waggoner, 2009), oJ' dubious labels that may facilitate "shoe
horning" respondents into the SYP criteria (Frances, Sreenivasan, & Weinberger, 2008; 
Frances, September 1, 2010; Franklin, 2010; Green, 2010; Knight, 20 I 0; Wollert & 
Cramer, 2011; Zander, 2005 ;Zander, 2008). 

Finally, the American Psychiatric Association and those who authored the most recent 
manual ofDSM diagnoses insist that no diagnosis is sufficient to determine that a person 
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has a mental illness which warrants civil commitment (American Psychiatric Association, 
1994, 1996, 2000, 200 I; First &l-Ialol1, 2008). As I have also mentioned, the APA has 
rejected the inclusion of Paraphilia Not Otherwise Specified (Nonconsent) in the 2013 
edition of DSM-5 when the criteria tor PNOSN were referred to as Paraphilic Coercive 
Disorder. 

63. Impairment. The validity of the concept of volitional impairment has been widely 
criticized and there is no agreement among evaluators as to what the best method is for 
identifying emotional or volitional impainnents which predispose individuals to the 
commission ofcriminal sexual ac(s (American Bar Association, 1986; American 
Psychiatric Association, t 983; LaFond, 2000; Jackson, Rogers, & Shuman, 2004; First 
&Halon, 2008; Prentky, Janus, Barbaree, Schwartz, & Kalka, 2006; Prenlky et aI., 2008; 
Wollert & Waggoner, 2009). 

From the information in V.B.2. we know that DSM diagnoses are inadequate for 
identi(ying volitional impainnents. Common-sense also tells us that examples are usually 
inadequate lor this purpose because examples almost never din:erentiate SVP recidivists 
from typical sex offender recidivists. 

It is therefore most likely impossible lor experts to accurately assess the impairment 
requirement of the SVP construct without intentionally and carefully defining what it 
means. 

I believe there are two approaches that might be adopted to address this problem. 

One would be to assess whether respondents meet the criteria tor insanity. which involves 
answering the following questions: (I) Is the respondent aware ofthe nature and quality of 
his actions? and (2) Does the respondent know right from wrong with respect to his 
actions? This approach has the advantage of clarity in that the "notion of volitional 
impainnent generally collapses into the more operationally useful notion of rationality 
defects" (APA, 200 I, p. 28, footnote I 1; Morse. 1994). 

A broader approach would be to evaluate respondents in tenns of the severity Lo which 
they are sexually impaired. Abel and Rouleau (1990), for example, have suggested that a 
severe cycle of deviant sexual co",pu/~'i"ity exists among a speci tic class of sex offenders 
who 

Report having recurrent, repetitive, and compulsive urges ane/fantasies to commit 
rapes. These offenders attempt to control their urges, bUI/he urges eventually become 
so strong that they act upon them, commit rapes, and then/eel guilty q/tenvards with a . 
temporary reduction of urges, only 10 have Ihe cycle repeat again. This cycle of 
ongoing urges, attempts 10 control ,hem, breakdown of those allempts, and recurrence 
of the sex crime is similar 10 the clinical piclure presented by exhibitionists, voyeurs, 
pedophiles, and other traditionally recognized categories of paf'Ophiliacs. 

Although rejection ofParaphilic Coercive Disorder by the APA means that the foregoing 
conceptualization does not apply to rapists, a number of considerations recommend it as an 
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approach to conceptualizing Mental Abnormality among those with authorized paraphilias 
- particularly Pedophilia and Sexual Sadism - that are most relevant to Washington's SYP 
statutes. One is that it covers all oCthe elements ofa Mental Abnonnality by combining 
the Paraphilic criteria from the DSM with predispositional, emotional, and volitional 
concepts. Another is that the Washington State Supreme Court has reterred to the Abel 
and Rouleau article that includes the foregoing passage as being of"seminal" importance 
in a SYP case [In re Young, 857 P. 2d 989, 1002 (Wash. 1993)]. Still another advantage is 
that a multifaceted and extensive program of research (Carnes & Delmonico, 1996; 
Coleman, Minor, Ohlerking, & Raymond; Coleman-Kennedy & Pendley, 2002; Galbreath, 
Berlin, & Sawyer, 2002; Goodman, 2004; Goodman, May 26, 2009; Kafka, 2009; 
Kalichman & Rompa, 1995,2001; Wines, 1997) and testing (e.g., the Sexual Addictions 
Screening Scale, the Sexual Compulsivity Scale, the Compulsive Sexual Behavior 
Inventory) has applied a somewhat less stringent conception ofthis view to variolls clinical 
and nonclinical populations. 

B4. Timefi·ame. The timeframe for applying the Mental Abnormality criterion to a person 
being evaluated on the SYP criterion must retlect his "current" status on the criterion 
(APA, 2000; State ojWashinglon vs. David McCuislion). Extrapolating from past 
observations is therefore insutlicient to rendel' a meaningful opinion. 

85. Scope. The appropriate scope tor the application of Washington's SVP criteria is one 
that is narrow [Kansas v. Hendricks, 521 U.S. 346 (1997); Kansas v. Crane, 534 U.S. 
407 (2002); Jackson & Richards, 2007, p. 191]. The criteria, in otherwords, should 
apply to a very small percentage of sex offenders: Stern (20 I 0), for example, has 
estimated that only 1.5% of all incarcerated sex offenders in Wash ington are thought to 
meet the SYP criteria. 

It is hoped, as illustrated in the top circles of Figure 2 (modeled after Figure 2 from 
Wollert & Waggoner, 2009), that some methods of evaluation processes will be reliable 
enough to identify offenders who fall in this group to a reasonable degree of certainty. 
But it is also almost certain, as illustrated in the bottom circles of Figure 2 (after Figure 
3 from Wollert & Waggoner, 2009), that this will not be the case for all methods ofSYP 
evaluation and that caution must be exercised to avoid "false positives." 

Regarding the issue of scope, it is also the case that a respondent must be positive for all 
of the elements that define a SYP to be classitied as one. Adopting an electrical 
metaphor lor descriptive purposes, I believe that all ofthe "switches" depicted in 
Figurc 1 must be in the "on" position. This is denoted in Figurc 3 by a lack of shading. 
Someone who is a typical criminal or typical criminal recidivist but not an gVp will 
therefore be negative for one or more of the components. Using shading to represent 
switches that are in the "ofr' position, and then crossing out these elements, Figure 3 
presents a conceptual illustration ofa non-SVP. As Figure 3 indicates, an offender 
does not have to be negative lor each and every feature to be a non-SYP. 
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Figure 2. The Problem With SVPs Is Differentiating Them From Non-SVPs 
(The Top Panel Works Well; The Bottom Panel Does Not) 
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Figure 3. Three Classes of Respondents Who Would Not Qualify as SVPs 
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86. Consistency of standard of proof. The SVP criteria should be consistently applied so 
that evaluators apply the same standard of proof in both pre-commitment evaluations 
and annllal review evaluations. [see Stale of Washington v. David McCuistion (2012) 
for a more general discussion of this issue]. Evaluators should not, in otherwords, apply 
a stricter set of standards in making a release recommendation than they would apply if 
they were making a commitment recommendation. 

B7. Definitions of change. The most widely-accepted philosophical perspective on the 
nature ofscience and how this perspective defines the meaning of"change" revolves 
around a cumulative and ever-evolving process of conceptualization and hypothesis 
testing. Pursuing the first objective, the scientific enterprise conceptualizes objects and 
processes that have a bearing on human existence, properties associated with these 
constructs, the mechanisms by which they operate, and the results of these operations. 
Pursuing the second, it tests the validity of these conceptualizations by attempting to 
show that they are false. 

Another fundamental tenet is t"hat common sense indicates that a physical universe 
exists, but the sciences of biology and sensory psychology indicate that direct 
knowledge of that universe is beyond human capability. Scientists therefbre construct 
and test their conceptualizations of the physical universe by collecting indirect 
observations and lIsing logic to interpJ'et the meaning ofthese observations. 

This "constructivist" perspective on the nature of science holds a number of 
implications. One is that the properties of the physicalulliverse do not precisely 
correspond to the universe of scientific constructs. Another is that the world that 
scientists "see" at any given point in time is determined by the scientific 
conceptualizations through which they arc viewing it. Still another is that scientists 
will see an object as huving "changed" if their conceptualizations about the 
object change as a result developing new conceptualizations or combining 
previous conceptualizations that advance understanding, means-ends 
operations, or predictive power. This is logical and coherent in that any other 
reaction on their part would involve the continued application of inferior 
conceptions. 

Conclusions that were considered "facts" at one time are therefore often revised as a 
scientific discipline evolves. This is pal1icularly the case for psychiatric and 
psychological constructs that are relevant for SVP evaluations, which the Supreme 
Court alluded to as "ever-advancing" rather than unchanging in Kansas v. Crane (2002). 
Regarding the diagnosis of mental disorders, for example, homosexuality was 
considered a mental disorder in an early version of the Diagnostic and Statistical 
Manual of the American Psychiatric Association but was removed from later versions 
(Zander, 2005). This change, in turn, necessitated a change in the mental health status 
of many who had previously been thought of as mentally disordered. Regarding the 
prediction of violent behavior, a professor of forensic psychiatry named Caesar 
Lombroso promoted the theory in the late 1800s that criminality was ollen inherited and 
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that evaluees who were aftected by this congenital disorder could be identitied by 
measuring their skull and other features of their phy~·iognomy. A corollary of this theory 
was that people of color were physiognom ically predisposed to crim inality because 
"only we white people have reached ... the ultimate bodily form" (!-lerman, 1997). 
Following the discreditaLion of the theory of physiognomy, it was incumbent on 
professionals who had once adhered to it to change their opinions about the 
criminological predispositions they had previously "seen" in persons who came from 
ethnic backgrounds that differed from their own. Any other response would simply 
have amounted to argumentation for the sake of argumentation, which runs counter to 
scientific tradition. 

The foregoing position and examples indicated to me that there are two pathways by 
which a civilly committed person's "condition" may be found to Imve "chnnged" so 
that the person no longer meets the definition of a sexually violent predator. One is 
thnt he has changed with respect to scientific conceptualizations that have 
withstood the test of time and attempts at scientif1c falsification. The other is that 
scientific conceptualizations that were once thought to identify him as a sexually 
violent predator have either been dis~redjtcd or re-interpreted in such a way that 
his continued classitication as a sexually violent predator would be inconsistent with the 
status of science. 

88. Change Brought About Through Continuing Participation in Treatment. Regarding the 
definition of "treatment," it is self-evident that (I) the raison "'eire for Washington's 
Special Commitment Center is to provide continuous care and treatment to!l! who are 
placed there. Treatment therefore includes, but is not limited to, such different 
interventions as psychotherapy, skills training, phal1nacotherapy, social support, 
inspirational modeling, maturation, response inhibition, rest, recreation, reAection, 
adequate health care, and scientitic advances that infonn the processes by which SYPs 
and non-SYPs are identified. This position is supported by court testimony from former 
sce Superintendent I-Ienry Richards indicating in one hearing (In re the Detention of 
Gale West) held on January 31,2007 that 

all of the offenders who are at ... the sec are in treatment (p. 182), 

and then elaborating on this position in a latcr hearing (In re the Detention of Toney 
Bates, January 18, 2008) by stating that 

the sec is responsible for ... a milieu therapy where the entire environment is in 
the treatment process through structure, through ongoing interaction with the staff, 
vocational training, education, and also through more specialized interventions (p. 
14) ... once a detainee has been committed, we see the whole process as a treatment 
process (p. 7 I). 

Since those who have been committed to the sec are not released until they are eligible 
for release it also follows that all SYPs are continuously in treatment while they are in 
residence at the sec. 
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The counter to the foregoing line of reasoning is that what the legislature meant by 
"treatment" when it amended RCW 71.09.090 was "sex offender-specific counseling." 
This, of course, would be llseful to know. However, if this was the legislature's intent it 
would have been a simple matter for it to qualiry the term 'treatment" in RCW 
71.09.090 (4) by inserting the Lerm "sex offender-specific counseling treatment" in its 
pJuce. It'did not do this, so my assumption is that it meant to refer to "treatment" in a 
very broad sense. A narrower release specification may also have exposed RCW 
71.09.090 (4) to more scrutiny by higher courts [see the majority decision in Stale of 
Washington v. David McCuistion (2011) and the dissent in Slate o/Washington v. David 
McCuistion (2012) for a discussion of this issue]. Whatever the legislature's intent, the 
curl'ent language in RCW 71.09.090 (4) increases evaluator uncertainty because it 
crt:aLes a situation where the term "treatment" may be represented as sex oftender
specific counseling in lower courts and as a broader process in higher courts. 

Regarding the definition of "change through treatment," the ultimate goal of placing an 
individual at the sec is to transform him from being a SVP into being a non-SVP. 
Considering this purpose within the context ofthe broad definition of treatment, and 
also considering that the legislature has apparently fbund that SVPs are very unlikely to 
change unless they are exposed to the unique treatment offered at the SCC, it follows 
that any person who was committed to the SCC in the past but does not meet thc SVP 
criteria ut the present time must huvc undergone a "change" in his "mental condition 
brought about through positive response to continuing participation" in the unique type 
of treatment offered at the sec. 

VI. Statement of Ouest ions That Bear on Determining Whether Mr. Stout is an SVP 

A. The following questions are ofpal'alTIount relevance for determining Mr. Stout's status 
on the SVP criteria: 

I. Does the current SCC Annual Review for Mr. Stout provide prima facie evidence 
that he continues to meet Washington's SVP criteria? 

2. Can Mr. Stout present evidence that, if believed, would be sufficient to plausibly 
argue that he does not have a "Mental Abnormality"? 

3. Can Mr. Stout present evidence that, ifbelieved, would be sufficient to plausibly 
argue that he is unlikely to commit sexually violent offenses ofa predatory nature 
because ofa current Mental Abnonnality ifhc were released? 

4. Can Mr. Stout present evidence that, if believed, would be sufficient to plausibly 
argue that he has "so changed" as a result of continuous participation in treatment 
that he would be safe to be at large ifullconditionally released? 

5. Has Mr. Stout undergone an identified and permanent physiological change that 
renders him unable to commit a sexually violent act? 
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VII. Procedures That Wel'e Followed to Address the Questions at Issue 

A. To address the questions raised under sections VI.A.1. through VI.A.5., I tirst carried 
out the procedures described under section I. 

B. Afler completing these preliminary steps 1 addressed each of the five preceding 
questions by considering the relevant data. My conclusions are presented in the 
following sections. 

VIII. Testing Question VI.A.I. Indicates That Thc Current sec Annual Review Does Not 
Provide Prima Facie Evidence That Mr. Stout Currently Continues to Meet 
Washington's SYP Criteria. 

IX. 

My reasons tor reaching this conclusion are presented in Section II. The last three 
paragraphs, in particular, indicate that recent State evaluations advance opinions that 
are dispositive rather than substantive. The State has therefore not made a prima tacie 
case that Mr. Stout currently meets the SYP criteria for having a Mental Abnormality. 
A prima facie case has also not been made that he is more likely than not to sexually 
recidivate. 

Testing Question VI.A.2. Indicates That Mr. Stout Can Present Evidence In Support 
ofa Plausible Argument that He Does Not Currently Have a Mental Abnormality. 

A. The following reasons, grOlmded in the content of Mr. Stout's chronological case history, 
point to this conclusion. 

I. There is no indication in his Annual Review that he suffers from a rutionality defect. 
I-Ie also did not show a rationality defect in any of my interviews with him. 

2. There is no indication in his Annual Review 01' in my present evaluation that he 
suffers from a severe cycle of sexual compulsivity. 

3. The assumption that Mr. Stout has a Mental Abnormality has been predicated on the 
underlying assumption that he meets the criteria fbI' an alleged disorder referred to as 
Paraphilia Not Qthclwise Specified Nonconsent (PNQSN). The criteria for this 
disorder are the same as the criteria for another alleged disorder referred to as 
Paraphilic Coercive Disorder. Pal"aphilic Coercive Disorder is not accepted by the 
relevant professional community because it was proposed for inclusion in DSM-5 but 
was rejected in 2012 by the Board of Trustees of the American Psychiatric 
Association. PNOSN is therefore also not accepted by the relevant prolessional 
community. 

4. Mr. Stout would not currently meet the criteria for PNOSN even ifit were believed 
that PNOSN is accepted by the relevant professional community. Thc reason for this 
is that his current Annual Review indicates th"t PNOSN may well not apply to him 
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because its "Rule-Out" status signifies diagnostic uncertainty. This conclusion is 
consistent with evaluator results presented in Table 1 ofSectioll II, where only 3% of 
36 pairs of ratings indicated that state evaluators agreed on his compound 
commitment diagnoses of PNOSN and ASPD. 

X. A Framework For Testing Ouestion VII.A.3. 

A. The goal of sex offender risk assessment in SVIJ cases is to evaluate the probability 
that the Statets theory that an ev~duee is a future recidivist is truc. A respondent 
meets the SYP risk criterion if the likelihood thallhis theory is true exceeds 50%. A 
respondent does not meet the risk criterion if the likelihood does not exceed 50%. 

B. The most accurate approach to evaluating the state's "recidivism theory", according to 
empirical research, is based on actuarial procedures (Dix, 1976; Hall, 1988; Hanson & 
Thornton, 2000; Hanson, 2006; Kahn & Chambers, 1991; Skelton & Yess, 2008; Smith 
& Monastel'sky, 1986; Sturgeon & Taylor, 1980; Waggoner, Wollerl, & Cramer, 2008; 
Wollert, 2006). An actuarial system includes 1) a battery of risk items (e.g., whether or 
not an evaluee has been married, whether or not he has ever been convicted of a violent 
ollense, how many times he has been convicted ofa sex offense); 2) a manual for 
assigning numerical ratings to risk items (e.g., 8n evaluee who has committed a violent 
crime may be given a "1" on this risk item whereas an evaluee who has not may be given 
a "0") and combining the ratings into a total score; and 3) an experience table that lists 
the percentage of offenders with each score who have recidivated in the past. 

C. A number ofdinbrent risk item batteries have been disseminated. The most well-known 
are referred to as Static-99, Static-99R("R" means "Revised" in this case), Static 2002R, 
the RRASOR, the MnSOST-R, and the SORAG. At least one experience table has been 
formulated for each of these battel'ies and more than one experience table has been 
fbrmulated fbr Static-99. 

D. It has been found that the percentage of sex ommders who commit new sex offenses, 
known as the base recidivism rate, has gone down over the last several decades (Wollert 
& Waggoner, 2009; Harris, I-Ielmus, Hanson, & Thornton, October 2008). It has also 
been found that the base recidivism rate is most elevated for the youngest offenders and 
steadily decreases with age (Barbaree & Blanchard, 2008; Barbaree, Blanchard, & 
Langton, 2003; 1·lanson, 2002; Skelton & Vess, 2008; Wollert, 2006; Waggoner et aI., 
2008). Evaluators therefore need to use actuarial systems that take these factors into 
account as fully as possible in order to estimate the risk of sexual recidivism. This 
criterion rules out the use of the MnSOST-R and the SORAG. It also rules out the use of 
miscellaneous risk tactors that are not corrected fbr age or recidivism reduction. 

E. Two actuarial systems have been developed, however, that take both recidivism decline 
and the effects orage on recidivism into account. One is the "MATS-l ", which is based 
on the Static-99 risk item battery and an age-stratified experience table disseminated by 
Hanson (2006) that was corrected by Waggoner, Wollert, and Cramer (2008) in onc peer
reviewed article and expanded in a second article (Wollert, Cramer, Waggoner, Skelton, 

Stout Evaluation 32 



& Vess, 2010). The other is bascd on the Static·99 and Static-2002 risk item batteries 
and nonstratified tables disseminated by the Static·99 research learn (Helmus, Thornton, 
and Hanson, October 2009; Hanson, Helmus, & Thornton, 20 I 0; Helmus, Thornton, 
Hanson, & Babchshin, 20 II). Both systems have been shown to be reasonably reliable 
(I-Ielmus, Thornton, & Hanson, October 2009; Hanson, Hehnus. & Thornton, 2010; 
Wollen, August 2007; Wollert et al., 20 I 0). They also overlap one another because they 
are based on recidivism data collected on some of the same offenders. 

F. I scored Mr. Stout on both the MATS· I and the Static-99R because both have now been 
published and either one or the other was used by all of the experts who evaluated Mr. 
Stout most recently. This is redundant in most cases because the published actuarial 
tables genera1ly point to similar findings. 

XI. Testing Question Vl.A.3. Indicates That Mr. Stout Can Present Evidence In Support of 
a Plausible Argument that He Is Unlikely To Sexually Recidivate. 

A. The following observations point to this conclusion: 

1. I gave Mr. Stout a high range score of"4" on the "ASRS version" of the MATS-l 
battery. This score is based on the fact that he has been convicted of2 sex oftenses 
prior to his index sex offense, has been sentenced on five occasions, and was 
convicted of a violent nonsexual crime priOl' to his index offense. The highest 
score in the high range is an 8. The eight·year sexual recidivism rate tor those with 
scores of 4 more on the MATS-l who are 50 to 60 years old is 23%. 

2. Like Drs. Spizman and Yanisch I gave Mr. Stout a moderately high score of"5" on 
Static·99R. This score is based on the fact that he has been convicted of2 sex 
offenses prior to his index sex offense, has been sentenced on tive occasions, was 
co'nvicted of a violent nonsexual crimc prior Lo his indcx of Tense, has committed a 
sex offense against a nonrelative. and has committed a sex offense against a 
stranger. One point is subtracted from the total of these scores because Mr. Stout is 
over 40 years old. The highest score in the high range is a 12. The only published 
actuarial table for the Static-99R indicates that the five-year sexual recidivism rate 
for those with scores of 5 is 13.5%. 

3. The foregoing results are inconsistent with the state's theory that Mr. Stout is a 
likely recidivist. 

One objection that is sometimes raised in response to this type of negative finding 
is that it is possible to generate higher recidivism estimates by scoring a respondent 
on mUltiple actuarials or attempting to add the effects of "dynamic risk factors" 
othel' than age Lo the scores from multiple actuarials. Studies that have assessed the 
merits of this hypothesis 101' evaluating SVPs (Seto, 2005; Vrieze & Grove, 20 I 0; 
Nunes et al., 2006), however, have consistently rejected it on the grounds that it 
does not satisfy the "total relevant evidence requirement," which is a fundamental 
principle of inductive logic (Vrieze & Grove, 2010). As applied to SVP risk 
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evaluations it requires evaluators who claim that multiple actuarials and dynamic 
factors can be combined to derive valid risk estimates to produce mathematical 
evidence in the form of likelihood ratios that supports their practice. 

I am unaware of any evidence for an approach that combines mUltiple actuarials 
with dynamic risk factors, or for an approach that combines a single actuarial with 
dynamic risk factors, that meets the total relevant evidence requirement. In 
contrast, the age strati tication approach used in the MATS-I does meet this 
requirement (Wollert et ai., 20 I 0). 

I therefore believe the risk estimate I have advanced for Mr. Stout includes all total 
relevant evidence. The consideration of other factors would therefore amount to 
nothing more than clinical judgment, which is notoriously speculative and 
unreliable. 

XII. Testing Question Vl.A.4. Indicates That Mr. Stout Can Present Evidence In Support of 
a Plausible Argument that He Has "So Changed" As A Result of Continuous 
Participation in Treatment That He Would Be Safe To Be At Large If Unconditionally 
Released 

Mr. Stout has been continuously confined at the SCC since 200 I. He was committed 
n 2003 after it was determined that he had a Mental Abnormality that caused him to be 
sexually dangerous. He no longer has a Mental Abnormality and is no longer sexually 
dangerous. Conceptualizing treatment in the least restrictive sense, it is most 
reasonable to conclude that his current changed condition is attributable to 
continuously participating in treatment as a result of being in treatment on an ongoing 
basis. Any other interpretation would make the conditions for being released from 
civil confinement more restrictive than the conditions for being placed in civil 
confinement. 

XIII. Testing Question VI.A.S. Indicates That Mr. Stout Can Present Evidence In Support of 
a Plausible Argument that He Has Undergone an Identified and Permanent 
Physiological Change that Renders Him Unable to Commit a Sexually Violent Act? 

Mr. Stout underwent radiation treatments after being diagnosed with prostate cancer in 
20 10. He has been treated with Oepo-Luprol1 injections tor over two years. His self
reported capacity for sexual arousal is minimal. Very few sex offenders over the age 
of 50 commit new rape offenses. Mr. Stout's physiological changes as a result of 
cancer, pharmacological treatment, and advancing age have greatly disabled his 
capacity for sexual arousal. These developments make it very unlikely that he has the 
libido to commit sexually violent acts in the future. 
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XIV. Conclusions Regarding the Questions at Issue 

A. Mr. Stout does not currently suffer from a Mental Abnormality. 

B. It is unlikely that he will sexually recidivate as a result of a Mental Abnormality i r he is 
released from confinement. 

C. He has experienced physiological changes as a result of cancer, phannacological 
treatment, and advancing age that have greatly disabled his capacity for sexual arousal. 
[t is unlikely that he has the libido to commit sexually violent acts in the future. 

I certify and declare under penalty of perjury of the laws of the State of Washington that 
the Ibregoing is true and correct to the best ormy knowledge. 

Executed at Vancouver, Washington, this t h day of May, 2013. 

Richard Wollert. Ph.D. 
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ANALYSIS AND COM MEN TAR Y 

Defining Mental Disorder When It 
Really Counts: DSM-IV-TR and 
SVP/SDP Statutes 

Allen Frances, MD, Sheba Sreenivasan, PhD, and Linda E. Weinberger, PhD 

Civil commitment under the sexually violent predator (SVP) statutes requires the presence of a stawtorily defined 
diagnosed mental disorder linked to sexual offending. As a consequence of broad statutory definitions and 
ambiguously written court decisions. a bright line separating an SVP mental disorder from ordinary criminal 
behavior is difficult to draw. Some forensic evaluators reject whole categories of DSM-IV-TR (Diagnostic and 
Statistical Manual of Mental Disorders: Text Revision) diagnoses as qualifying disorders (e.g .• personality and 
substance abuse disorders). while others debate whether recurrent rapa constitutes II paraphillc disorder. We 
argue that the ramifications of the SVP process, in representing both the balancing of public safety and the 
protection of an individual's right to liberty. demand thilt decisions about what is a legally defined mental disorder 
not be made in an arbitrary and idiosyncratic manner. Greater clarity and standardization must come from both 
sides: the legalists who interpret the law and the clinicians who apply and work under it. -

JAm Acad Psychiatry Law 36:375-84,1008 

Perhaps one of the most conrroversial areas in foren
sic mental health is the civil commitment of sex of
fenders upon completion of their prison sentences. 
Several states have enacted either Sexually Violent 
Predator (SVP) or Sexually Dangerous Person (SOP) 
provisions. 1.2 The SVP/SDP laws are meant to pro
tect society from the relatively small group of sex 
offenders who have both a mental disorder and a 
high risk of recidivism. The criteria necessary for cat
egorizingan individual as an SVP/SDP include find
ings that the person was convicted of offenses deter
mined by the state to constitute a sexually violent: 
crime; the persoll has a diagnosed mental disorder; 
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and as a result of that disorder, the person is likely to 
engage in sexually violent offenses. Individuals iden
tified as an SVP/SOP are civilly committed for treat
ment in designated mental health facilities after serv
ing their prison terms. The period for an SVP/SDP 
commitment is indefinite. 

SVP/SOP statutes exist because of legislatures' 
concern about the release of known dangerous sex 
offenders from prison into the community. Noto
rious sex crimes committed by released offenders 
serve to reinforce society's acceptance of laws de
signed to identify extremely dangerous incarcer
ated sexual offenders who represent a threat to 
public safety. However, these laws have not been 
without controversy. 

As civil commitment can only be initiated jf the 
individual is determined to harbor a mental disorder, 
some in the psychiatric community view the SVPI 
SOP laws as an inappropriate use of psychiatry to 
promote preventive detention.3 Those who oppose 
the laws worry that in pursuing the worthwhile effon 
to reduce sexual crime, these laws violate individual 
civil righ ts and could provide a slippery slope toward 
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psychiatric commitment for whatever behaviors so
ciety deems deviant at any given time. 

On the other hand, the U.S. Supreme Court has 
considered these concerns and has held the SVP pro
cess to be constitutional, fulfilling the intent of civil 
commitment. Those who support the statutes view 
them as a necessary way of protecting potential 
victims from a small group of highly dangerous 
predators. 

The conceptual debate between these camps is 
likely to continue as long as SVP/SDP laws exist, and 
cannot be settled easily. Even among those who do 
not oppose the SVP/SDP civil commitment statutes, 
there is much debate about what is meant by a diag
nosed mental disorder and what disorders should 
qualify. 1.4-6 

The rationale for SVP/SDP commitment is the 
presence of a statutorily defined "diagnosed mental 
disorder," which is linked. to sexual offending. But 
what is meant by that term? The ramifications of the 
SVPfSDP process, in representing both the balanc
ing of public safety and the protection of an individ
ual's right to liberty, demand that decisions about 
what is a legally defined mental disorder should not 
be made in an arbitrary and idiosyncratic manner. 
The purposes of this article are to discuss the statu
tory and case law definitions of diagnosed mental 
disorder and what guidelines are off-ered as to who 
qualifies for an SVP/SDP civil commitment; to ex
amine what the Diagnostic and Statistical Manual of 
Mental Disorders: Text Revision (DSM-IV TRf 
can and cannot offer to the process and what disor
ders may qualify; and to propose a conceptual tem
plate toward developing expert consensus in render
ing SVP/SDP diagnoses. 

Definition of SVP/SDP Mental Disorder 
by State Statutes 

The current SVP/SDP statutory laws must not be 
confused with the earlier sexual psychopath laws (en
acted in the 19.30s and repealed by the 1980s). A 
brief historical overview serves to place the imple
mentation of the current SVP/SDP statutes in 
context. 

The intent of the sexual psychopath laws was to 
identify convicted sex offenders amenable to treat
ment who would then be placed in a psychiatric hos
pital in lieu of prison. These sexual psychopath laws 
were formulated during a period of optimism that 
mental health interventions could cure ofFenders3 

and that hospitals were both more humane and more 
effective than prisons. ~rhe laws fell into disfavor in 
the 1980s in reaction to well-publicized cases of 
sex offenders who committed heinous acts after pur
portedly successful completion of their hospital 
treatment. 

Another important contextual factor occurred at 
approximately the same time. There was a trend away 
from indeterminate. prison sente.na:s that gave )udges 
and parole boards considerable discretion. Instead. 
courts applied fixed. sentencing for similar crimes. 
Determinate sentencing reflected, in part. a shift in 
the criminal justice system from rehabilitation to in
capacitation. The purpose of determinate sentences 
was to increase fairness and reduce possible bias. An 
unintended consequence was that some high-risk sex 
offenders served shorrer sentences than they would 
have under an indeterminate scheme. 

Despite the move to repeal sexual psychopath 
laws, civil commitment statutes emerged in the 
1990s for a subpopulation of dangerous sex offend
ers. Earl K Shriner was such an individual:' Mr. 
Shriner served a 10-year term for the kidnap and 
assault of two teenaged girls. Two years after his re
lease from custody, he sodomized a seven-year-old 
boy and cut off his penis. This case and the public 
outcry that ensued led the state of Washington to be 
the first to enact an SVP law. The purpose was to 
identify sex offenders who should be civilly commit
ted because of their mental disorder, which predis
poses them to dangerous sexual behavior. 

Currently, most states with SVP/SDP Jaws define 
the qualifying mental disorders in very similar terms. 
The common definition of a diagnosed mental dis
order is, CIa congenital or acquired condition affect
ing the emotional or volitional capacity that predis
poses the person to the commission of criminal 
sexual acts in a degree constituting the person a men
ace to the health and safety of others" (Ref. 1. p473). 

This legal definition is remarkably vague and dif
ficult to apply in specific cases. For example, it is not 
clear why both congenital and acquired conditions 
are specified. as these together cover the territory of 
all conditions. The terms "emotional and volitional 
capacity" seem to form an important part of the def
inition but are not defined further. Nor. do these 
terms have clear definitions within psychology or 
psychiatry. The term predisposes is never defined 
precisely, so it is not dear what degree is required 
before the statutory definition is met. 
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Perhaps absent most in the definition is any indi
cation of which mental disorders might warrant an 
SVP/SDP civil commitment. Case law emerging in 
the various states has also been ambiguous on this 
question. 1 Moreover. the legal reasoning provided in 
the states' case decisions is not usually clear, specific, 
or clinically helpful. In summary, the statuwry defi
nitions across the states arc so broad that they defy 
precise guidance as to what warrants a designation of 
an SVP/SDP mental disorder. 

Definition of Mental Disorder: U.S. 
Supreme Court 

The U.S. Supreme Court twice reviewed SVP 
matters, in Kansas II. Hendrickl and Kansas v. 
CraneY On each occasion, the Court found the pro
cess to be constitutional. In both cases, the require
ment of a mental abnormality coupled with danger
ousness was cited as a predicate for civil 
commitment. Moreover, the Court recognized the 
historical view that restraining dangerous mentally ill 
persons for treatment via civil commitment has not 
been considered punishment (as articulated inlones 
v. U.S. 10). 

In Kansas v. Hendricks, Mr. Hendricks had a long 
history of sexual molestation of children. He admit
ted to having sexual desires for children, urges that he 
could not control when he was under stress. Mr. 
Hendricks was given the diagnosis of pedophilia, a 
disorder that the Kansas trial court qualified as a 
mental abnormality under the Kansas SVP Act. 
However, the K.'msas State Supreme Court invali
dated the SVP Act on the grounds that mental ab
normality did not satisfy due process, in that invol
untary civil commitment must be predicated on a 
mental illness. The U.S. Supreme Court reversed the 
State Supreme Court's I"Uling, noting that states were 
left to define terms that were of a medical nature that 
have legal significance. The Court ruled that mental 
abnormality, as defined by the Kansas SVP statute, 
satisfied substantive due process requirements for 
civil commitment: "it couples proof of dangerous
ness with proof of some additional &ctor, such as 
'mental illness' or 'mental abnormality' " (Ref. 8, p 
346). 

What was this menral abnormality according to 
the U.S. Supreme Court? The Court, in the majority 
opinion, stated that involuntary commitmenr stat
utes have been upbeld consistently to detain people 
who are "unable to control their behavior and 

thereby pose a danger to the public health and safety" 
(Ref. 8, p 346), provided that proper procedures and 
evidentiary standards were followed. The Court un
derscored that state legislatures were not required to 
use the term "mental illness," and that the states were 
free to use any similar term. In reviewing the Kansas 
statute, the Court noted that there must be "a finding 
of future dangerousness" that then "links that find
ing to the existence of a 'mental abnormality' or 'per
sonality disorder' that makes it difficult, if not im
possible, for the person to control his dangerous 
behavior" (Ref. 8, p 358). 

How would this U.S. Supreme Court ruling fit 
with contemporary DSM-IV-TR7 nomenclature? In 
the Hendricks case, the DSM-IVII diagnosis at issue 
was pedophilia, and was one found to correspond 
with the legally defined mental disorder. But would 
other disorders qualify or comport within the broad 
meaning offered by the Court? 

In Kansas v. Crane,9 the Court had an opponunity 
to rule on this issue. Mr. Crane, a previously con
victed sex offender, was diagnosed as having exhibi
tionism and antisocial personality disorder. While 
the experts believed that exhibitionism alone would 
not support a classification as an SVP, they opined 
that the combination of the disorders would meet 
SVP criteria. Mr. Crane was declared an SVP, ~nd 
the case was appealed. . 

The Kansas State Supreme Court reversed the 
lower court's finding and interpreted the Hendricks 
case as requiring, " 'a finding that the defendant can~ 
not control his dangerous behavior'-even if (as pro
vided by Kansas law) problems of 'emotional capac
ity' and not 'volitional capacity' prove the 'source of 
bad behavior' warranting commitment" (Ref. 9, p 
4(1). The case was then appealed to the U.S. Su
preme Court. Kansas argued that the State Supreme 
Court wrongly interpreted Hendricks as requiring 
that it must always be proved that a dangerous indi~ 
vidual is "completely unable to control his behavior" 
(Ref. 9, p 411). 

The U.S Supreme Court held that there was no 
requirement for a total or complete lack of control. 
The Court wrote that lack of control was not abso
lute, and if such an approach were used it would, 
"risk barring the civil commitment of highly danger
ous persons with severe mental abnormalities" (Ref. 
9, p 407). 

The Court recognized the important distinction 
between the civil commitment of dangerous sex of-
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fenders from other dangerous persons, for whom 
criminal proceedings would be more proper. The 
Court reasoned that such a distinction was necessary; 
otherwise, civil commitment would become a 
"mechanism for retribution or general deterrence" 
(Ref. 9, p 407). However, the Court never specified 
how to make this differentiation. Nor did the Court 
define its own conception of a qualifying "mental 
disorder." 

In Crane. the Court acknowledged that no precise 
meaning was given to the phrase, "lack of control." 
The Court wrote: 

[1] n cases where lack of c011trol is at issue. "inability to 
control behavior" will 1I0t be dl:monsrrable with mmh!.. ... 
matical precision. It is enough to 5:IY that there IIlllst be 
proofofscrious difficulty in controlling behavior. And thi~. 
when viewed in light of slIch features of the ClSC ali the 
nature of the psychiatric diagnosis. and rhe severity of the 
mental nbnormality iuclf. must' bc sufficient tu distinguish 
the dangerous scxllal offender who£c serious mClllal illness. 
abnormality, or disorder subjects him to civil commitlTIelll 
from the dangerous bur typical recidivist convicted in an 
ordinary criminal ClSe [Ref. 9. p 413). 

In both Hendricks8 and Crane,') the Court avoided 
offering specific guidance as to what mental condi
tion would support "proof of serious difficulty in 
controlling behavior." Rather, the Court acknowl
edged that states should have "considerable leeway in 
defining the mental abnormalities and personality 
disorders that make an individual eligible for com
mitment" (Re£ 9, p 413). While such allowance has 
been granted to the states, as mentioned, the states 
have remained equally nonspecific on this point. 

In Crant, the Court considered whether an SVP 
mental abnormality could be justified solely on the 
basis of emotional as opposed to volitional impair
ment. Mr. Crane carried the dual diagnoses of exhi
bitionism and antisocial personality disorder (with 
the Court citing the DSM-Iyll for reference); the 
experts believed that these diagnoses impacted his 
emotional capacity. The Court acknowledged that in 
Hendricks. the discussion was limited to volitional 
disabilities, such as pedophilia (referencing the 
DSM-IY criterion), which involved what the layper
son might describe as a lack of control. The Court 
wrote that they had not drawn a clear distinction 
between a purely emotional versus voli tional sexually 
related mental abnormality. They further noted that 
there might be considerable overlap between defec
tive understanding and appreciation, and the inabil
ity to control behavior. The Coun stated that they 
had no occasion to consider in either Hendricks or 

Crtlnt whether civil commitment on the basis of 
emotional abnormality would be constitutional. 

Ultimately, the Court's commentary on the terms 
volitional and emotional impairment is not particu
larly useful to those who conduct SVP/SDP evalua
tions. Nonetheless, even in Kansas v. Hendricks, an 
egregiously clear case of sexual deviance, in which a 
man asserted ehm the only barrier that could keep 
him from sexually assaulting children was death, the 
U.S. Supreme Court filed a narrowly ruled decision. 
In the five-to-four decision, the swing voter, Justice 
Kennedy, wrote a separate opinion cautioning 
against overly broad interpretations of the bound
aries of suitable mental disorders. 

The U.S. Supreme Court holdings are largely si
lent and unhelpful in defining clearly what consti
tutes ,Ill SVP/SDP mental disorder. There is the in
struction to consider the features of the case to 
determine the ment'.tl abnormality. Can a personality 
disorder qualify as an SVP/SDP menta) disorder 
alone, or must it be coupled with a sexual deviancy 
disorder? Moreover, what mental abnormality is suf
ficient to distinguish between the cases of a danger
ous sex offender and an ordinary criminal? 

Definition of Diagnosed Mental Disorder: 
DSM-IV-TR 

Given rhe vagueness of the Supreme Court's deci
sions coupled with the states' broad and ambiguous 
definitions encompassed in the SYP/SDP statutes. 
one might hope that the DSM-IV-TR7 would pro
vide clearer guidelines on what constitutes a mental 
disorder. Unfortunately. the introduction of the 
DSM-IV-TR openly states that it is unable to pro
vide a precise definition of a mental disorder: 

Although this lIulUunl ptovidc.~ a classification of mental 
disorders, it must be :1tJmitted that no definition adequately 
specifics the precise boundaries Cor the: conapt or~mentlll 
disorder." The concept of Ilu:ntal disorder. like many other 
concepu in medicine: and science. lades a consistent opera
tional definition that covers all situations. All medical con
ditions arc defined on VlIrious levels of abstraction-for 
example. strucrural p:lthology (e,g., ulcerative colitis). 
symptom presentation (e.g., migraine), deviance from 
physiologic.,t norm (c:.g., hypertension), and etiology (e.g., 
pneulllOcoccal pneumonia). Mental disorders have also 
bcc:n defined by a variety of concepts (e.g •• distress, dys
fUllction, dyscomrol, disadvantage. disability, inflexibility, 
irrationality. ~yndromal pattern, etiology. and statistical de:
viation). I~:\ch is:\ u.~cful inuicator for a mental disQrd.er, but 
nOlle is equivalent to the concept. and different situadons 
call fur dHferenr definitiollS [Ref. 7, pp xxx·xxxil. 
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Although the concept of mental disorder is crucial 
to both psychiatry and to the SVP/SDP laws, it is 
impossible to define well in the abstract. In practice, 
forensic clinicians use the DSM-IV:rR to dest:.Tibe 
mental disordcl's present in an individual. The 
courts, however, have not provided clear indic\tions 
about which of these are applicable to the SVP/SDP 
statutes. 

In the inrroduction, the DSM-IV-TRaddresscs its 
use in forensic settings: 

In mostsiru:ltions. rhe c1iniC:11 diagnusis of a DSM-IV l11en· 
raI disorder is lIot sufficielll 10 establish the existence for 
legal purposes of a "mental disorder,· "mcntal disability," 
"mental disc:u;e," or "menrnl defect." in detcrmining 
whether an individual mects a specified 1t:gal standard (e.g •• 
for compe:te:nce, crilllin:11 respollsibility, or disability). ad. 
ditional information is usually required beyond th:ll con· 
tained in the DSM·IV diagnosis. This might include: infor
mation abollt the individual's functional impairmcllts IIlItl 
how these impairmcnts alT(.'Ct the parricular ~bilities in 
question. It is pr(.'Ciscly bc:cnllse impairmentli, abilities, and 
disabilities wry widely within each diagnostic catcgory that 
assignment of a particular diagnosil does not imply a spe:· 
cific level of imp-.tirmcllt or disability [Ref. 7. p xxxiii). 

This caution in the introduction emphasizes the 
need for a case-by-case analysis of the elements 
presenr in the individual and its correspondence to 
the legal definition of an SVP/SDP diagnosed mCI1l'a1 
disorder. Moreovcl', the cautionary statement does 
not imply that the DSM-IV-TR cannot be used to 
justify SVP/SDP civil commitment. as may be con
cluded erroneollsly ifno further review of the caution 
were undertaken. The DSM-rV-TR offers a widely 
accepted method of defining and diagnosing menral 
disorders and provides the means of conveying to the 
trier of fact the best information available on psr,chi
atric disorders. In both Hendrickss and Cmne,'J the 
U.S. Supreme Comt recognized the DSM~IV'1 clas
sification system when J'eferring to the diagnoses 
rendered. 

Another potential misinterpretation of the DSM
IV-TR is that the mere presence of a specific disorder 
in an individual is equivalent to that person's having 
met the legally defined mental disorder. The intro
duction states explicitly: 

Moreover, ,he fact l'h:ll :111 individual's preselltation mr.:cts 
the criteria for :1 DSM·IV diagnosis docs lIot carry any 
necessary implication regarding the individual's degree of 
control uve:r thc beI.aviors that may bc associated wirh the 
disorder. Even when dilllinished comrol over one's be:h:lv. 
ior is a fi::tlurc or the tlisorder. having the diagnosis ill itself 
docs not de:mollSl ["Jtc char a p3rticul:!.r individual is (or Wl'~) 
unable to control his or hcr behavior at a particular lilllC 
[Ref. 7, p. xxxiiij. 

Bearing this caution in mind, a clinician conduct
ing an SVP/SDP evaluation should not rely on the 
diagnosis alone to conclude that all persons with such 
a diagnosis are predisposed to reoffend sexually. 

DSM-IV TR Mental Disorders: Which 
Qualify for an SVP/SDP Mental Disorder? 

As indicated earlier, the statutes and the U.S. Su
preme Court have not delineated what specific men
tal disorders do or do not qualify for an SVP/SDP 
commitment. Therefore, it may follow that any 
DSM-IV~TR diagnosis could render a person eligi
ble for commitment as long as it can be demonstrated 
that such a condition predisposes the person to com
mitting dangerous sexual acts. But which ones 
should count for an SVP/SDP commitment? 

PedophUio 

This disorder is probably the most easily identified 
and supported mental disorder in SVP/SDP cases. 
Pedophilia is widely recognized as sexual deviance, 
and the DSM-IV-TR criterion sets for this disorder 
are wdl defined. Those who meet the diagnosis of 
pedophilia engage in deviant urges, f.mtasies, and 
behaviors over an extended period. Such individuals 
are distinguished from those who engage in sexual 
activity with child"en that may be short-term and 
situational (e.g., incestual context during divorce or 
other stress, influenced by intoxication). 

One are<\ of debate is whether diagnosed pedo
philia can ever be in remission. Some evaluators be
lieve that a prior remote pattern of pedophilic behav
ior does not mean that the disorder is current. Such 
evaluators may argue that the remoteness of the acts 
and the individual's lack of endorsement of current 
pedophilic urges and fantasies justify an in-remission 
categorization. However, DSM-IV-TRdescribes pe
dophilia as tending to be chronic and lifelong, with 
the expression of sexual deviancy waxing and waning 
in response to opportunity, stressors, or interaction 
with comorbid disorders. In addition, those who are 
in custody do not have the opportunity to engage in 
deviant sexual behavior with children, nor are they 
very likely to endorse pedophilic urges and sexual 
fantasies in an adversarial context. Thus, a conclu
sion that the disorder is in remission would be weak 
in such circumstances. Careful consideration of the 
case facts and other data (e.g., treatment variables, 
physical debilirotion) is necessary before a conclusion 
that the pedophilia is in remission can be justified for 
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those who have been in custody with the lack of 
opponunity to reoffend. 

Paraphilia NOS 

. The disorder, paraphilia not otherwise specified 
(NOS), nonconsenting person, has been used most 
frequently to diagnose the presence of sexual devi
ancy in the form of coercive sexual contact, primarily 
for the crime of rape. This diagnosis is given to dis
tinguish the criminally inclined individual who rapes 
as a part of a broad repertoire of illegal activities from 
the rapist driven by deviant sexual urges-namely, 
arousal to coercion. 

This is probably the most conuoversial concept in 
SVP/SDP evaluations and one that has a long and 
much misunderstood history. During construction 
of the DSM-III-R 12 in 1985, the suggestion was 
made to add paraphilic coercive disorder as a separate 
category in the paraphilia section. Researchers in the 
area supported this suggestion; however, there had 
been little systematic research on the usefulness, reli
ability, validity, or definition of the proposed disor
der. Moreover, significant debate ensued in a 1985 
DSM conference about categorizing rape behavior as 
a mental disorder. There was considerable concern 
that such a disorder could be used in forensic settings .. 
to exculpate rapists. Consequently, the disorder was 
not included in the DSM-III-R In the DSM-IV, II 
new disorders for inclusion had to demonstrate a 
high degree of empirical support. There was no sug
gestion for including a category for coercive sexual 
disorder in the DSM-IV, nor in the Text Revision.7 

Paraphilic coercive disorder is not mentioned in the 
examples of paraphilia NOS, and it is not included in 
an appendix of suggested diagnoses for further study. 
The basis for the exclusion of a separate coercive 
sexual disorder in the DSM-IV was that there were 
insufficient data to support this disorder. 

Unfortunately, the DSM IV wording of paraphilia 
was not thought out carefully, which has led to much 
misinterpretation, nor was it corrected in the Tat 
Revision. In DSM-III-R, Criterion B induded dis
tress or acts. In DSM-IV, the acts element was re
ferred to as behaviors under Criterion A and re
mained so in DSM-IV-TR.. The DSM-IV-TR 
describes the essential fearures of a paraphilia as, "re
current, intense sexually arousing fantasies, sc:xual 
urges, or behaviors .. ," (Ref. 7, P 566). The use of 
"or behaviors" W3.S an inadvertent placement and in 
no way meant ro signify that a paraphilia could be 

diagnosed based on acts alone. Rather, the behaviors 
were meant to signify the culmination of urges and 
fantasies. This distinction is necessary to separate 
paraphilia from opporrunistic criminality. The other 
misleading aspect was the narrative in the introduc
tion of the paraphilias that one type was nonconsent. 
The term nonconsen png persons was meant to apply 
only to exhibitionism, voyeurism, and sadism. It was 
not meant to signify rapism specifically; rape was not 
included as a coded diagnosis nor as an c:xample of 
NOS. While there may be cases where the diagnosis 
is justified purely on the basis of rape behavior, it was 
never intended to convey that the acts alone would be 
paraphilic. Some rapes may be triggered by opponu
nity, others may occur in the context of intoxication
related disinhibition, and some may reflect character 
disorder or other nonparaphilic pathology. 

The discussion regarding paraphilic coercive dis
order was not widely promulgated to the general 
clinical community, and the confusion regarding 
paraphilia NOS is understandable. However, now 
that this information is disclosed in a public forum, 
SVP/SDP evaluators should take notice of the cur
rent clarification and of the meaning of "or behav
iors" in the narrative descriptor of this set of disor
ders. The use of paraphilia NOS to describe 
repetitive rape cannot be justified on the basis of the 
term "or behaviors" alone. 

This distinction does not mean that paraphilia 
NOS cannot or should not be used to describe some 
individuals who commit coercive sexual am. How
ever, such diagnosis would require considerable evi
dence documenting that the rapes reflected para
philic urges and fantasies linking the coercion to 
arousal. One acceptable standard for using it may be 
to demonstrate clear substantiation of urges and fan
tasies, either as inferred by the acts perpetrated on the 
victim or by the interview infonnation, so as to dis
tinguish it from criminal behavior that is not rooted 
in sexual psychopathology. 

The term rape does appear within the DSM-Iy
TR7 in the conteXt of sexual sadism. It is possible that 
the repetitive expression of sadistic behaviors (e.g., 
domination, suangulation, beatings) in a particular 
case of a serial rapist may well warrant the diagnosis 
of paraphilia NOS, with sadistic traits, when there is 
insufficient evidence to support the criteria for sexual 
sadism. The DSM-IV-TR Casebookl3 provides an 
illustration of paraphilia NOS, for a serial rapist 
Gim) without antisocial traits. The narrative in the 
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Casebook states. "During the development ofDSM
Ill-R. the term Paraphilic Coercive Disorder was sug
gested for this particular kind of Paraphilia. but the 
category has never been officially recognized. There
fore. Jim's disorder would be coded as Parnphilia Not 
Otherwise Specified (DSM-IV-TR. p.579)" (Ref. 
13, p 173). However. reliance on the Casebook to 
buttress an argument for using paraphilia NOS to 
signify paraphilic coercive disorder may be a weak 
avenue; particularly, in a forensic context. The Case· 
book, unlike the DSM-IV, does not reflect the work 
or endorsement of the OSM·IV Task Force; there· 
fore, it is not authoritative. 

The sexual disorder section does include an NOS 
category. Throughout the DSM·JV, the NOS diag. 
nosis reflected the Task Force's intent to include ge
neric residual categories for patients with clinic.'ll 
problems that did not fit into one of the more specific 
definitions of disorders. k with the specific criteria 
sets, the intent for NOS was [0 allow c1inicinns to use 
their judgment for each individual as to whether the 
symptom cluster caused enough distress andlol' imp 
pairment to be a mental disorder. Thel"c were no 
guiddines as to how such judgments should be made 
and no hard and fast rules; it was left to the clinician 
to make the determination on a case-by-cnse basis. 
This vagueness in guidelines was intentional so :IS to 
permit the clinician flexibility in using the Manual. 

Nonetheless, paraphilia NOS. nonconsenting 
partners, is an inherently weak construct, given the 
lack of a set of defined cri teria. There is a danger of 
misusing DSM-IVTR7 mental disorders by applying 
an idiosyncratic interpretatiol1 of case filcts to shoe
horn individuals, so as to justify an SVP/SDP com
mitment. Paraphilia, NOS has the potential to be a 
catch·all diagnosis for persons accused of sexual of
fenses and for whom the clinician cal1not identify 
criteria for a specific clinical diagnostic category. 

Attempts to describe rape-related paraphilia is a 
difficult diagnostic el1deavor.G,14.15 Identifying the 
behavior as paraphilic as opposed to criminal is com
plicated by the often comorbid disorder of antisocial 
personality disorder. The line between personality 
disorder and sexual disorder may not be drawn easily 
in cenain instances, nor may one disorder exclude 
the other. In some instances, the behaviors demon
strated can be anicubted ro reflect paraphilic urges 
and funtasies; in other instances, it may be more ac
curate diagnostically to render only the antisocial 
personality disorder. 

Antisocial Personality Disorder 

The position that antisocial personality disorder 
(ASPD) is a qualifying mental disorder has generated 
much debate in recent articles. 1,4-6 It has been ar
gued that ASPD should be excluded on the grounds 
that SVP/SDP commitment should require the pres· 
ence of a sexual deviancy disorder. ASPO has been 
viewed as triggering rape or other deviant sexual be· 
haviors because of criminal rather than sexual mo
tives. l~urther. it is argued, that most prisoners in 
custody would (lualify for ASPD, and no one is sug
gesting that they be transferred from a prison to a 
psychiatric hospital. In this view, the use of ASPD to 
trigger SVP/SDP commitment is not justified and 
would represent preventive detention. 

The other view argues that there has been no pro· 
scription on the use of ASPD in the SVP/SDP stat
utes or the U.S. Supreme Court rulings.8•9 This po
sition maintains that the applic.'ltion of ASPD or any 
other diagnosis as a qualifying menral disorder 
should be formulated on a case·by·case basis, rather 
th~\I1 excluding pro forma entire categories of diag
noses. The core distinction between these views is 
that those who oppose the use of ASPD base their 
position on group analysis. Those who support the 
use of ASPD b~tse their position on conducting an 
analysis of a specific individual's predisposition 1:0 

engage specifically in repetitive sexual criminal 
behavior. 

The U ,So Supreme Court has not drawn the bright 
line of what is a diagnosed mental disorder; instead, 
the Court has noted that there should be a distinction 
between the repetitive criminal and those whose be
haviors are driven by a mental disorderY The Court 
discussed the need to consider the features of the case 
to determine if the individual has a mental abnormal
ity, and if so, whether that condition renders the 
person distinguishable from an individual who is an 
ordinary criminal offender. The case characteristics 
of a particular offender should be the guideposts for 
the clinician. Por example, the clinician's rationale 
should articulate how the failure to conform to social 
norms with respect to lawful behaviors relates to this 
person's proclivity toward dangerous sexual behavior 
toward others. 

Clinicians who categorically cxdude ASPD as a 
qualirying diagnosis may be criticized for ignoring 
the statutory language and Supreme Court guidance. 
Unless there is legal instruction to the contrary, ei· 
ther th rough staturory or case law. ASPO should be a 
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viable SVP/SDP mental disorder ifit can be demon
strated that it leads specifically to a pattern of sexual 
offenses. 

Other Disorders: Psychosis, Mood, Substance 
Abuse. and Cognitive Conditions 

Generally, the SVP/SDP process has been based 
predominantly on a showing that the individual has a 
sexual deviancy disorder. There is no premise in the 
law to include only sexual deviancy disorders. There
fore, examiners should not be reluctant to use diag
noses other than the paraphilias as a qualifying SVPI 
SDP melltnl disorder if it can be demonstrated that 
such disorders are c:lllsally linked to the individual 
engaging in sexual crimes. 

There may be c.'lses of persons who have schizo
phrenia, in which an aspect of their disorder is recur
rent sexml impulsiveness and aggression. While the 
general population of those who have schizophrenia 
may not he predisposed to committing criminal sex
ual offen lies, a particular individual's psychosis may 
manifest repeatedly in :I sexually aggressive manner. 
For example, a person's delusion may be that he is a 
deity who must impregnate all available females to 
save the world and produce perfect beings. Conse
quently> he rapes adult women. His psychosis predis
poses him to engage repeatedly in sexual behavior 
with nOllconsenting partnel's to fulfill the require
ments of the delusion. 

In addition, there may be cases ofindividuals with 
intellectnal disabilil:ies who commit sexual offenses. 
On a c.1se-by-case basis, the clinician can examine 
how that specific person's limited cognitive capacity 
(e.g., impaired judgmelll', limited coping resources, 
poor frustration toler:lI1cc::) impairs the person's abil
ity to understand what is 'lppropdate sexual behavior 
and what is not. Such impairment may, in some per
sons, result in repetitive pedophilic or rape behavior. 

Mania and anC:lldallt hypersexuality may be a 
driving dement ill repetitive sexually assaultive be
havior. An individllal ill a manic state may consis~ 
tently become sexually disillhibited and force others 
into sexllal activity or choose children as sexual tar
gets. In such instances, bipolar disorder could be ar
gued as represeming a <jLl:11ifyillg mental disorder for 
an SVP/SOP cOllll1lit·mem. 

Subsl':ll1ce nbllse alld illtoxication represent an
other cl:llis of disonkrs rhar may warrant a designa
tion as an SVP/SDP Il1cnral disorder diagnosis. For 
example, an individll:d who rapes repetitively under 

the influence of stimulants may warrant an SVPI 
SOP civil commitment. Intoxication may be uncov
ering an underlying sexual deviancy disorder or may 
represent an aberrant reaction to the stimulant. As 
with ASPD, it is important to emphasi7..C that while 
substance abuse as an SVP/SDP designated mental 
disorder may represent an unusual case, the presence 
of a clear pattern connecting substance abuse to sex~ 
ual offending in that individual should be the basis 
of determining whether it is a qualifying mental 
disorder. 

Comorbid Conditions 

Comorbid conditions are both common and im
portant for evaluators to consider in their interviews. 
Coexisting disorders may be associated with a worse 
outcome than if the individual presents with only 
one disorder. The cumulative impact of comorbid 
mental conditions such as sexual deviancy, personal
ity disorder, and substance abuse may be the under
lying mechanism for driving the individual to have a 
predisposition to commit deviant sexual acts. There
fore, we strongly encourage examiners to explore dis
orders present in the individual, in addition to para
philias, that may drive repetitive sexual deviant 
behavior. 

Developing an Expert Consensus 

Forensic applications of DSM diagnoses are left 
largely to the individual clinician. As the SVP/SDP 
process demonstrates, there is no good fit between 
criteria sets in the DSM-IV-TR and the legal stan
dards of mental disorder. However, clinicians have to 
apply these psychiatric and legal concepts to the in
dividual being examined and then explain them to 
the trier of fact. If experts disagree as to what consti
tutes a diagnosed mental disorder, how will the lay 
trier of fact make this legal determination? There
fore, it would be of value if clinical examiners in the 
SVP/SDP field attempted to establish a consensus in 
several different areas of their work. Such a consensus 
would increase the reliability and credibility of the 
evaluations and facilitate communication across the 
psychiatric/legal interface. We suggest the following 
areas that need review and consideration. 

First, there should be a consensus regarding which 
diagnoses qualify for an SVP/SDP commitment) and 
under what circumstances. The two areas of contro
versy, paraphilia NOS and antisocial personality dis~ 
order, may be appropriate in some circumstances and 
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inappropriate in others. These should be clarified 
and detailed to avoid idiosyncratic determinations. 

For Paraphilia NOS, one approach may be to 
demonstrate that there are sufficient case data regard
ing the individual's underlying deviant funtasies and 
urges upon which he has acted, so as to conclude that 
he is predisposed to commit dangerous sexual of
fenses. These may include identifying the presence of 
ritualistic behaviors (e.g., always uses duct tape to 
bind victims), statements, or behaviors thut demean 
the victim (e.g., forces her to say she enjoys being 
raped), and behaviors that demonstrate arousal in 
controlling the victim (e.g., sustains an erection 
while victim is pleading for his or her life. crying. or 
making statements that he or she is being hurt). 

For antisocial personality disorder. this would in
volve demonstrating how the disorder, based on the 
case fitcts, leads to repetitive sexual offenses as op
posed to illegal acts of a general nature. This method 
of reporting the data and how they relate to the SVPI 
SOP criteria enhances the thoroughness and rigor of 
the reasoning, which ultimately makes the opinions 
easier to understand and defend in court. 

Second, there should be agreement on the use of 
semistructured interviews for diagnostic evaluations 
in SVPISDP cases. One of the more difficult, conse
quential, and scrutinized settings for psychiatric di
agnosis is the SVP/SDP evaluation. The interviews 
afford no confidentiality. In addition, the findings 
pose risks for both the inmate and society, and will be 
challenged before a jury. Under these circumstances, 
it would be highly desirable to have the interviews be 
as standardized as possible on questions meant to tap 
the most common disorders likely to be present (viz., 
antisocial personality disorder, paraphilia, and sub
stance abuse or dependence). Other possible but 
much less frequently encountered diagnoses (e.g., bi
polar disorder, schizophrenia) would not routinely 
be the subject of semistructured interviewing. unless 
they seemed pertinent to the particular case. Semi
structured interviewing will increase the reliability, 
transparency, and credibility of diagnosis with little 
or no increased interview time or effort. 

Third, there should be consensus on the appropri
ate rationales that demonstrate convincingly that the 
diagnosed mental disorder qualifies for an SVP/SDP 
civil commitment. It is recommended that forensic 
clinicians attempt to achieve greater transparency by 
reporting the rationale they used to justify the pres
ence of an SVP/SDP diagnosed mental disorder or 

the reasons why such a disorder is not present. It is 
not enough to base a conclusion that an individual 
does or does not have a qualifYing SVP/SDP mental 
disorder solely on the presence or absence of a listed 
DSM-IV-TR disorder. By demanding the rationale 
for the clinician's opinion, there is less risk that the 
trier of fuct will accept unknowingly idiosyncratic 
and/or ill-defined conclusions about whether a diag
nosed mental disorder is or is not present. This as
surance would provide additional quality control, re
liability, and credibility to controversial diagnoses. 
The more detailed the documentation regarding an 
evaluator's opinion on whether a diagnosis does or 
does not represent an SVP/SDP mental disorder, the 
morc clarity is provided for the trier of fact to con
sider fully the expert's opinion. Clear articulation of 
the reasoning on how a particular DSM-IV-TR dis
order or set of disorders qualifies could serve to re
duce an inclination toward overinclusiveness as wdl 
as underindusiveness. 

Conclusion 

As a consequence of U.S. Supreme Court deci
sions that are written ambiguously and tentatively, 
the bright line separating an SVP/SDP mental disor
der from ordinary criminal behavior is difficult to 
draw and tests a no-man's land between psychiatry 
and the law. One way to resolve this dilemma is to 
discuss the existing definitions of the legally qualifY
ing mental disorder and call for more specificity. leg
islative and/or judicial review may force the legal sys.
tem to be more explicit as to the kind and degree of 
mental disorder that is constitutionally sufficient to 
deprive individuals of their right to freedom as well as 
support the need for public safety. As for forensic 
clinicians, their role demands a careful examination 
and articulation of the fit between DSM-IV-TR di
agnoses and qualifYing SVPISDP mental disorders. 
Greater clarity and standardization must come from 
both sides: the legalistS who interpret the law and the 
clinicians who apply and work under it. 
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