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I. INTRODUCTION 

This is a disability discrimination action arising of the Fanners 

New World Life ' s ("Fanners") tel111ination of Dennis Willhite 

("Willhite") thirteen weeks after his return from disability leave, for 

treatment of acute anxiety and depression. The tern1ination decision was 

based on a subjective assessment of Willhite's skills in areas such as 

"initiative," "teamwork," and "communication." 

Prior to his depression, Willhite regularly "exceeded expectations" 

in all areas tested. In fact, his personnel file contains 3] years of favorable 

reviews, promotions and raise.s and is devoid of a single disciplinary or 

derogatory remark. Yet upon retUl11 from medical leave, Willhite received 

the lowest skills assessment score in the company - with the average score 

of all others assessed being almost four times higher. As a result of this 

score, Willhite was terminated. At the time of his tel111ination, Willhite 

was fifteen months shy of eligibility for early retirement at the highest 

level of pension benefits . This suit for disability discrimination followed . 

At trial, Willhite offered the report of Dr. Laura Don, a consulting 

psychiatric physician hired by Libe11y Mutual, Fanners' disability claims 

administrator. The report found that Willhite suffered from a "significant 

psychiatric impail111ent" manifesting in tangential thought processing, an 

inability to focus or concentrate, a blunted affect, agitation and suicidal 

thoughts. Liberty Mutual also determined that Willhite's condition was 



aggravated by his work environment. Dr. Don placed two conditions on 

Willhite's release to return to work: I) that Willhite remain on his 

medication; and 2) that Willhite not be placed in a hostile work 

environment. Farmers claimed that it never received the report of Dr. Don. 

In fact, Fanners argued that it had no idea that Willhite was suffering from 

any kind of disability. The trial court granted Fanners ' request to exclude 

the Don report. Fanners then offered testimony that there were no 

restrictions placed on Willhite ' s return to work. 

Farn1ers "plausible deniability" defense centers on its contention 

that Libeliy Mutual handles its employee disability claims "top to bottom" 

and that Farmers is provided no inforn1ation whatsoever regarding the 

nature or status of an employee's claim. Although it was copied on letters 

from Liberty Mutual referencing Willhite's "serious health condition," the 

head of Farmers HR dismissed the information as "stock language" with 

no import. No one at Farmers inquired about a potential connection 

between Willhite ' s leave and the dramatic decline in his perfonnance, as 

they consider it to be a "privacy issue." 

In addition to the foregoing, the trial comi granted Farmers' 

extraordinary request to add an additional element of proof to the pattern 

instruction for disability discrimination requiring Willhite to prove, by a 

preponderance of the evidence, that Fanners had actual knowledge of 

Willhite 's disability . The court denied Willhite's request for an order that 
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Fam1ers' had imputed knowledge offacts known to Liberty Mutual and 

refused to give Willhite's proposed instructions on circumstantial evidence 

from which discrimination could be inferred. 

Given these rulings, the jury found that Willhite failed to prove 

that Farmers knew of Willhite's disability. Because this was a threshold 

question on the verdict fonn, the jury found in favor of Fanners without 

ever addressing the seminal question of whether Willhite's disability was a 

"substantial factor" in the tennination decision. 

II. ASSIGNMENTS OF ERROR 

Willhite appeals the judgment entered in favor of Fanners on the 

grounds that the trial court committed the following errors: 

I) Refused to find that Fam1ers had imputed knowledge of facts 

known to Libeliy Mutual under fundamental agency principles and 

Goodman v. Boeing Co., 7S Wn.App. 60, 8S (1994). 

2) Erroneously instructed the jury that Willhite was required to 

prove that Famers had actual knowledge of his disability in violation of 

RCW 49.60.020 and the goveming case authority which provides that 

such knowledge is inferred. 

3) Failed instruct on constructive notice relevant to 

accommodation cases, notwithstanding the comi's adoption of the notice 

element from the accommodation burden of proof. 
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4) Failed to give proposed jury instructions 14, 15 and 16 

regarding the circumstances from which discrimination can be inferred, 

thereby depriving Willhite of the ability to argue his theory of liability. 

5) Precluded testimony from Dr. Kihichak, Willhite's treating 

provider, regarding the symptoms of depression and how they affected 

Willhite ' s perfonnance of the skills measured by Fanners, on the grounds 

that she was not a retained expert contrary to Smith v. Orthopedics intern., 

Ltd., P.S., 170 Wn.2d 659, 668 (2010) . 

6) Excluded the National Institute of Health publication on the 

common signs and symptoms of depression, contrary to ER 201 (b )(2). 

7) Excluded the letter of Angie Bechtel containing Farmers' post 

termination explanation for its tennination decision contrary to Hill v. 

BeT!, Income Fund-I, 144 Wn.2d 172 , 185 (2001), which provides that a 

jury can infer discrimination from an explanation that is "unw0l1hy of 

credence." 

8) Granted summary judgment in favor of Famers for unjust 

enrichment based upon the payment of a severance that was an earned 

benefit for which Willhite gave value through length of service. 

9) Excluded Willhite ' s testimony on lost pension and bonus/profit 

sharing income on the grounds that expert testimony was required, 

contrary to Kammerer v. Western Gear Corp., 27 Wn.App. 512, 526 

( 1980). 
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III. ST ATEMENT OF THE CASE 

A. WILLHITE'S EARLY CAREER 

Willhite started at Fanners on July 11, 1978, as a Premium 

Accounting Clerk. RP (Dec. 11 Willhite) 110: 3-10. He was regularly 

promoted over the years and in 2000, he moved into the marketing 

department where he reported directly to the VP of Marketing, Mike 

Keller ("Keller"). He excelled in marketing and received consistently good 

reviews. Ex. 17. In March 2007, Keller promoted Willhite to the position 

of Senior Marketing Consultant. RP (Dec. II Willhite) 113 :23-11 7 :5, 

119: 18-123: 1. In early 2008, Fanners initiated a two year pilot referred to 

as Independent Agents Simple Term ("lAST"). Keller asked Willhite to 

join the lAST team to handle the marketing aspects of the pilot. Willhite 

reported to Michelle Douvia ("Douvia") during the pilot. RP (Dec. 11 

Willhite) 117:6-119:17. 

B. ONSET OF DEPRESSION 

In or about January 2009, Willhite began to experience symptoms 

of depression and anxiety. I By mid-2009, Douvia expressed 

disappointment in Willhite's work product and attitude, which she 

1 There is no definitive date for the onset of WillhIte's depression. His medical records 
indicate that the symptoms began in about November 2008. App. "C ," p. LM48. By 
November 2009, the symptoms were significantly affecting Willhite's day to day 
functioning. App. "V,", ~ 13. Farmers elicited testimony from Willhite that he began 
experiencing symptoms in November or December 2009. RP (Dec. 12 Willhite) 137: 17-
20. However, that testimony followed a line of questioning regarding Willhite's 
December 2009 meeting with HR at which time Willhite advised that he would be seeing 
a doctor. RP (Dec 12 Willhite) 124:14-128:12. 
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considered to be out of character. RP (Dec. 12 Willhite) 166:16-24,240:7-

24, (Dec. 16 Douvia) 182: 15-25. However, Douvia felt that Willhite was 

still meeting expectations with respect to his marketing duties at that time. 

Ex. 173; RP (Dec.16 Douvia) 166:10-167:16. The lAST pilot came to an 

end and, in the fall of 2009, Willhite began reporting to Brian Fitzpatrick 

("Fitzpatrick"), the newly appointed Director of Sales. RP (Dec. 16 

Douvia) 137:11-18. By that time, Willhite's depression and anxiety had a 

foothold on his life. Douvia testified that, by the time he started working 

for Fitzpatrick, Willhite was a completely different person and no longer 

the fun-loving boisterous guy that she once knew. RP (Dec 16 Douvia) 

136:23-138:9. 

Willhite had no experience in sales and was concerned that he 

would be expected to perform at the level he demonstrated over the years 

in marketing. RP (Dec . 17 Fitzpatrick) 22: 1-17, (Dec . 11 Willhite) 157:2-

24, (Dec. 12 Willhite) 224: 10-20. On November 23,2009, Willhite met 

with Brian Hogan ("Hogan"), an HR business manager, regarding his fear 

that he was being set up for termination. RP (Dec. 11 Willhite) 158:20-

159:7; Ex. 49. 2 On December 11, 2009, Willhite emailed Fitzpatrick and 

Hogan and again expressed his concems about the placement in sales. Ex. 

2 Exhibits 49 and 52 are the handwritten notes of Brian Hogan. RP (Dec. J 0 Crook) 
6 J :20-62: I 4. Willhite had several meetings with HR between August 2009 and his 
disability leave in May 20 I 0 regarding his concern about his ability to perform in sales. 
RP (Dec I I Willhite) 153:24- I 542, 157: 10-2 I , (Dec 12 Willhite) 105:4-8, 166 14-24, 
249:8-19. 
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179; RP (Dec . 11 Willhite) 164: 19-165:20. On December 16,2009, 

Willhite met in person with Hogan and Fitzpatrick and advised that his 

emotional state was akin to how he felt when his best friend died in 2005. 

He further advised that he would be seeing his doctor regarding his 

emotional state. Ex. 52; RP (Dec. 11 Willhite) 159:11- 161:22. In the 

months following this meeting, Willhite ' s anxiety and depression grew 

acute . 

C. WILLHITE Is PUT ON DISABILITY LEAVE 

At a meeting in early May 2010, Fitzpatrick noted that Willhite 

jumped from topic to topic without saying anything, stating that " it was 

kind ofa ramble ... " RP (Dec . 17) 136:8-22. On the morning of May 17, 

2010, Willhite met with Matthew Crook ("Crook"), the head of HR and 

advised that he was on the verge of a breakdown. RP (Dec. 5 Crook) 

139:21-140:8, (Dec. 9 Crook) 30:24-3; App. "V," ' I 17. In the days that 

followed, Willhite's anxiety morphed into nausea and he felt sick to his 

stomach . On May 19,2010, Willhite emailed Fitzpatrick stating that he 

would be home sick that day, believing that he had a stomach bug. Ex. 58. 

Willhite went to see his regular physician Dr. Luba Kihichak. Dr. 

Kihichak diagnosed Willhite with acute anxiety and depression , 

aggravated by his work environment. She prescribed and Zanax, 

Citaloptram and referred Willhite to clinical psychologist, Dr. Richard 

Wemhoff for counseling. She further recommended that Willhite take a 
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medical leave of absence. RP (Dec. 11 Willhite) 166: 19-167:22; App. "C," 

pp. LM 33-34, 48-51. After the appointment, Willhite emailed Fitzpatrick 

and advised that his medical condition was more serious than previously 

thought and that he would be requesting medical leave. App. "L." 

Unbeknownst to Willhite, Fitzpatrick had contacted HR days prior 

about commencing a disciplinary proceeding against Willhite for poor 

perfonnance. Upon receipt of Willhite's email regarding medical leave, 

Fitzpatrick emailed HR and asked how the leave would affect his 

proposed disciplinary action. App. "L." 3 

On May 20, 2010, Liberty Mutual wrote Willhite acknowledging 

his request for short tel111 disability leave under the federal Family and 

Medical Leave Act ("FMLA") and Washington State Family Leave Act 

("FLA"). Douvia was copied on the letter. App. "C," pp. LM 3-4. Liberty 

Mutual gathered Willhite's medical records and on May 27, 2010, sent 

Willhite a written approval of his disability leave based L1pon his "serious 

health condition." Leave was effective May 18,2010. Fitzpatrick was 

copied on Liberty Mutual 's leave approval letter. App. "C," p. LM 8-9. 

On July 20, 20 10, Liberty Mutual asked its consulting psychiatric 

physician, Dr. Laura Don, to review the file and determine whether the 

psychiatric impaimlent was supported and to determine a reasonable 

3 None of the communication surrounding Fitzpatrick's request to cOlllmence the 
disciplinary proceeding was in the copy of Willhite's personnel file produced prior to 
litigation. Ex. 86; RP (Dec. 10 Hillinger) g6: 12-8811. 
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return to work date. App "C," p. LM 75. Dr. Don confirmed the 

psychiatric impairn1ent and the resulting cognitive deficits . App . "A." 

Based upon the records of Drs. Wemhoff and Kihichak, Dr. Don 

concluded that Willhite could return to work after a three month leave, 

provided that he remains on medication and "as long as it is not in a 

hostile environment." App. "C," p. LM 83-84. Willhite returned to work 

on August 12,2010. Ex. 59. He did not tell anyone of his diagnosis or the 

nature of the treatment he received while on leave. 

D. FARMER'S TERMINATES WILLHITE UPON HIS RETURN 

Weeks later, in September 2010, Farmers advised its managers of 

its decision to layoff 84 employees. RP (Dec. 17 Fitzpatrick) 64:8-23 . 

Selected employees would be the ones with the lowest Matrix score out of 

a group of peers . The Matrix had two components: 1) the perfo1111ance 

ratings for the priOl"1hree years (60%); and 2) an assessment of current 

skills (40%). The skills assessment test required employees to be ranked, 

1-]0, on 6 skills: \) initiative, 2) managing priorities , 3) decision making, 

4) project work,S) teamwork , and 6) communication . App. "F;" RP (Dec . 

9 Crook) 22:3-21. 

Willhite's peer group had 15 members and Fitzpatrick was charged with 

conducting the skills assessment for all IS. The assessment was based 

entirely upon the prior 12 month period, including the three months during 

which Willhite was on disability leave. No perfonnance prior to that 
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period was considered. RP (Dec. 9 Crook) 24:20-25, (Dec. 17 Fitzpatrick) 

75: 19-25, 142:8-22. Eight weeks after Willhite ' s return from disability 

leave, Fitzpatrick prepared his assessment scores. RP (Dec. 17 Fitzpatrick) 

70:25-71:22, (Dec. 9 Crook) 25:4-7 . While giving all other employees an 

average rating of "8," Fitzpatrick gave Willhite scores ranging from 1-3 . 

This resul ted in a total skills ranking score of 12 compared to a 4 7 average 

score given to the 14 peers. App. "F." 

Willhite ' s scores were so low, that they caught the attention of 

human resources resulting in an investigation. RP (Dec. 9 Crook) 35: 16-

38:22, (Dec. 17 Fitzpatrick) 127:18-128:20, (Dec. 18 Hillinger) 48:7-25 . 

However, the investigation was not documented and Crook, the head of 

HR, has no memory of what it revealed . RP (Dec. 9 Crook) 38:2-21. 

Despite this investigation, Farnlers took no steps to determine if Willhite's 

skills assessment scores could be related to the medical leave eight weeks 

prior. RP (Dec. 17 Fitzpatrick) 72 :9-13, (Dec. 9 Crook) 47:12-15. Having 

received the lowest assessment score of anyone in the company, Willhite's 

performance review ratings were inelevant and on November 10, 20 10, 

Willhite was terminated. RP (Dec. 9 Crook) 64: 7- I O. 

E. HUMAN RIGHT'S COMMISSION INVESTIGATION 

At the time of his termination, Willhite had no knowledge of the 

skills assessment that resulted in his selection for ternlination. RP (Dec. I I 

Willhite) 146:9-147:4. Believing that his tennination may have been age 
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related, Willhite filed a claim with the Equal Opportunity Commission, 

which was transferred to the Washington State Human Rights 

Commission ("HRC"), for investigation. Angie Bechtel, the Fanners ' 

Human Resources Consultant that assisted with the layoff, was charged 

with responding to the HRC investigation. RP (Dec. 9 Crook) 65 :6-18 . In 

a letter dated May 6, 2011, Bechtel advised the HRC that that Fanners had 

conducted an internal investigation regarding Willhite's termination and 

detennined that Famers had complied with all state and federal laws 

against discrimination. App. "B." However, neither Douvia nor Fitzpatrick 

were ever contacted in connection with any investigation. In fact, prior to 

this litigation, neither were aware that any investigation had taken place. 

App. "J." 

Bechtel further advised the HRC that Willhite was selected for 

tern1ination due to his poor perfonnance. However, Willhite's personnel 

file does not contain any indication of any perfonnance deficits . Ex . 86; 

RP (Dec . 10 Hillinger) 86: 12-88: 11. His first and only negative 

perforn1ance review in 32 years of employment was in 2009 at which time 

he was rated as "partially meets expectations ." RP (Dec . II Willhite) 

136: 12-137:22, 146:9-148 : 17; App. "N," pp. 185-94. This review rating 

was issued four months prior to Willhite's disability leave and 

approximately one year after the onset of his depression . RP (Dec. 11 

Willhite) 135: 4-10, (Dec. 9 Crook) 32 :11-18. 
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F. CIVIL SUIT 

Willhite filed suit in King County Superior Court on July 13,2012, 

for age and disability discrimination in violation of the Washington Law 

Against Discrimination C'WLAD), violation of the Washington Family 

Leave Act ("WFLA"), breach of contract and violation of public policy. 

Fanners removed to matter to federal court on September 5, 2012, 

claiming that Willhite's claims arose out of an ERISA employee plan. On 

March 29, 2013, Willhite filed a first amended complaint in which he 

removed the allegation that Willhite's termination was motivated in part 

by Fanners' desire to reduce its pension obligation. App. "K." On April 

18,2013, the case was remanded to the King County Superior Court. On 

November 25,2013, Judge Jean Rietschel granted Fam1ers' motion for 

summary judgment with respect to Willhite's claims based upon age 

discrimination and violation of public policy. CP 790-791. 

On December 4,2013, Willhite's remaining claims for: 1) 

disability discrimination in violation of the WLAD; 2) violation of the 

WFLA; and 3) breach of contract were tried to a 12 person jury before 

Judge Kenneth Schubert. 

The jury retumed its verdict on December 19,2013. Although it 

found that Willhite was disabled, if found that Farmers did not have 

knowledge of the disability. Because knowledge was a threshold question 

on the verdict form, the jury never addressed the question of whether the 
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disability was a substantial factor in the termination decision. App. "E." 

The answer to the knowledge question also served to defeat the claim for 

violation of the WFLA. 4 On February 3, 2014,judgment was entered in 

favor of Farmers in the amount of$84,795.35 based upon the November 

25,2013 order granting summary judgment on Famlers' counterclaim for 

unjust enrichment. CP 1785-1788. Willhite filed his notice of appeal on 

February 4, 2014. CP 1789-1808. 

IV. ARGUMENT 

A. THE TRIAL COURT DID NOT LIBERALLY CONSTRUE THE 

WLAD 

The WLAD is a reflection of our state's "disdain" for 

discrimination and our commitment to ensure its complete eradication. 

RCW 49.60.010; WAC 162-16-200(1); Mackayv. Acorn Custom 

Cabinetry, Inc., 127 Wn.2d 302, 309 (1995). This commitment is based 

upon a belief that discrimination, in all fOll11S, is a threat to the rights and 

privileges of individuals and a menace to the institutions of a free 

democratic state. RCW 49.60.0 10. ]n order to ensure that the protections 

afforded by the statute are not enforced in name only, the legislature 

included a provision that mandates a liberal construction: 

The provisions of this chapter shall be construed liberally 
for the accomplishment of the purposes thereof (emphasis 
added). RCW 49.60.020. 

4 The Jury also found in favor of Farmers on the contract claim, which is not on appeal. 

13 



Consistent with the foregoing, interpretations of the law that 

reduce its protections to mere rhetoric are to be rejected. Mackay, 127 

Wn.2d at 310 (1985) ; Marquis v. City of Spokane, 130 Wn.2d 97, 109 

(1996) . 

RCW 49.60.180 prohibits disability discrimination in the 

workplace and gives rise to two theories of liability: 1) disparate treatment 

arising out of a wrongful tennination, and 2) failure to accommodate. 

RCW 49.60.180(2); Riehlv. Foodmaker, inc.,152 Wn.2d 138, 145 (2004). 

Because of the mandate requiring liberal construction, the protections 

afforded under the WLAD are broader than the federal laws against 

discrimination. Kumar v. Gate Gourmet inc, 180 Wn.2d 481,491 (2014); 

Lodis v. Corbis Holdings, inc., 172 Wn.App. 835, 850 (2013) . As such, 

while cOUl1s look to federal law as guidance when there is no state law on 

a given subject, such authority can never serve to narrow the protections 

under the state law. Lodis, 172 Wn.App. at 849. 

In order to establish liability for wrongful te1111ination (disparate 

treatment) based upon a disability, an employee must prove that his or her 

disability was a "substantial factor" in the temlination decision. WPI 

330.32. The substantial factor element is almost always established by 

circumstantial evidence as there is rarely direct evidence of an employer's 

discriminatory motives. As explained by the Washington Supreme Court· 

in Hill v. BCn, income Fund-i, 144 Wn .2d 172 (2001): 
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Direct, smoking gun evidence of discriminatory animus is 
rare, since there will seldom be eyewitness testimony as to 
the employer's mental processes and employers 
infrequently announce their bad moti ves orally or in 
writing .. .. Courts have thus repeatedly stressed that 
circumstantial, indirect and inferential evidence will suffice 
to discharge the plaintiffs burden. Indeed, in discrimination 
cases it will seldom be otherwise. Hill, 144 Wn.2d at 179-
80 (internal citations and quotations omitted). 

Fanners ' principal defense throughout trial was that it had no 

knowledge of Willhite's disability. However, "knowledge" of the 

disability is not a separate element of proof as it is inherent in the 

substantial factor question and subject to inference from the circumstantial 

evidence. Nonetheless, Farnlers argued that, without direct evidence of 

Fanners' knowledge, Willhite he could not prove that his disability was a 

substantial factor the ten11ination decision. Contrary to all authority, and 

over vehement objection, the COUl1 agreed and added "knowledge" as an 

additional element of proof to the pattern jury instruction. This ruling 

constitutes reversible error. 

1. Farmers Had Notice of Disability as a Matter of Law 

As will be established below, Willhite did not have the burden of 

proving that Fall11erS had actual knowledge of his disability. However, the 

record establishes that Fall11erS had imputed knowledge under 

fundamental agency principles. Since lack of notice was Farmers' 

primary defense at the time of trial, and since knowledge is established as 

a matter of law, this issue is addressed first here, prior to a su bstantive 
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discussion of the law of discrimination. 

2. Imputed Knowledge Under Agency Law 

Pursuant to its contract with Fam1ers, Liberty Mutual administered 

Willhite's short term disability claim. In so doing, Liberty Mutual's knew 

that: 1) Willhite suffered from a "significant psychiatric impainnent;" 2) 

Willhite's symptoms included significant cognitive deficits; 3) Willhite's 

condition was aggravated by a hostile work environment; and 4) that 

Willhite could return to work provided that he is not in a hostile 

environment. App. "C," pp. LM 32-33, 75, 79-81. The foregoing 

information was contained in the August 10,2010 Don report. App. "A." 

Willhite offered the Don report and asked that the court find that Fal111erS 

had imputed knowledge of all facts known to Liberty Mutual. The cOUl1 

excluded the letter and refused to find imputed knowledge. RP (Dec. 5) 

65 :25-72: 19, (Dec. 16) 69: 17-76: 16. Both rulings constitute reversible 

error. 

Knowledge of an agent is imputed to the principal if the 

knowledge is material to the agent's duties to the principal. American 

Fidelity & Cas. Co., Inc. v. Backstrom, 47 Wn.2d 77,82 (1955); Hurlbert 

v. Gordon, 64 Wn.App. 386,396 (1992); Restatement (Third) of Agency 

§5.03 (2006); Restatement (Second) of Agency §272 (1958). This rule is 

designed to prevent a principal from isolating itself from facts that it 

would prefer not to know. Restatement (Third) of Agency §5.03 cmt. b 
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(2006) : 

By charging a principal with notice of material facts that an 
agent knows or has reason to know, imputation reduces 
incentives to deal through agents as a way to avoid the 
legal consequences offacts that a principal might prefer 
not to know (emphasis added). Restatement (Third) of 
Agency §5 .03 cmt. b (2006). App. "P," pp. 5 

A principal is charged with the knowledge of its agent, irrespective 

of whether the agent took any steps to communicate the info1111ation. 

American, 47 Wn .2d at 83. Similarly, a company's internal structure that 

serves to compartmentalize information does not circumvent the rule 

imputing knowledge of the agent to the organization, as a whole. 

Restatement (Third) of Agency §5.03 cmt. c (2006). App. "P," p. 6. 

These fundamental rules of agency are as applicable and binding in 

the employment setting as they are in any other context. As such, when an 

employer hires an outside fi1111 to administer its disability claims, an 

agency relationship arises and the employer is charged with all knowledge 

that the agent gathers in connection with those claims. Goodman v. Boeing 

Co., 75 Wn.App. 60 (1994). In Goodmon, the court held that Axia, a third 

party firm hired by Boeing to administer employee worker's compensation 

claims, was Boeing's agent and therefore Axia ' s knowledge regarding 

employee claims was imputed to Boeing. 

In that case, plaintiff Goodman worked in microfilming, which 

required repetitive use of her arms and hands. After suffering an injury at 

17 



work, Goodman's private physician, Dr. Cancro, detem1ined that 

Goodman's work duties were aggravating preexisting conditions in her 

ann and hand. Dr. Cancro sent several notes to Axia, recommending 

modifications to Goodman's duties and work schedule. Goodman's 

supervisor denied receiving copies of the notes and no accommodations 

were provided. Goodman went on medical leave and thereafter filed suit 

for disability discrimination arising out of a failure to accommodate. 

At trial, Boeing denied having any knowledge of Goodman's 

condition or requested accommodation. However, the jury was not asked 

to determine if Goodman's supervisor received the notes. Rather, the court 

instructed the jury that Boeing had imputed l<11owledge of all information 

that Dr. Cancro provided to Axia. Boeing challenged the instruction on 

appeal, arguing that in order for knowledge to be imputed, it must be 

shown that Axia was affim1atively required to communicate the 

infol111ation provided by Dr. Cancro. The comi rejected the argument and 

upheld the instruction, holding that l<11owledge is imputed to the principal 

if the agent has authority to: 1) receive the information, or 2) take action 

upon the infonnation, irrespective of any affim1ative obligation to 

communicate the infol111ation. Goodman, 75 Wn.App. at 85-86. 

The same agency principles were applied in Kimbro v. Atlantic 

Richfield Co, 889 F.2d 869 (91h Cir. 1989), when the 91h Circuit was asked 

to determine if Atlantic Richfield had notice of Kimbro's disability under 
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the WLAD. In that case, the Kimbro was terminated for excessive 

absenteeism resulting from cluster migraines. While Kimbro's supervisor 

knew of the migraines, the individuals who made the termination decision 

did not. Atlantic Richfield argued that since the individuals that made 

termination decision did not know of the disability, it could not be shown 

that the disability was a substantial factor in the termination decision. The 

court rejected argument finding that Atlantic Richfield had imputed 

knowledge of the facts known to Kimbro's supervisor under agency 

principles. Kimbro, 889 F.2d at 876-77. 5 

Just as Boeing contracted with Axia in Goodman, Fanners 

contracted with Liberty Mutual to administer employee disability claims. 

Hogan testified to the nature and scope of Farmers contract with Liberty 

Mutual : 

A. Liberty Mutual manages the time off, so if somebody wants 
to request some time off, we don't handle it, it is basically 
out-sourced. We don't handle it locally, we let Liberty 
Mutual handle it. 

Q. Let's go to that. When you say you let Liberty Mutual 
handle it, is it because -- is that their job, that you rely on 
them? 

A. That's correct, that's cOITect, yes. 

5 These agency principles are uniformly applied in federal discrimination cases as well. 
In Kolstad v. American Dental Ass ' n, 527 U.S. 526,541-42 (1999), the 'Supreme Court 
held that agency law not only applied to discrimination claims under Title VII , but that it 
could give rise to imputed liability for punitive damages. In Bustillo v. Southwest, 33 
BRBS 15 (1999) the US Dept of Labor Benefits Review Board held the knowledge of the 
employer's claims administrator was imputed to the employer with respect to claims 
under the Longshore and Harbor Workers' Compensation Act. 
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Q. And does that include all medical disability claims? Do 
they administer those? 

A. Disability claims. They administer, like, time off for 
FMLA, or under state law, and then they will go to the 
doctor and ask them for documentation to support the 
leave. And then, if it is supported, they will approve it, and 
then they can -- yeah, they can take the time off. 

Q. And Liberty Mutual does that at the request of Fanners? 

A. Yes, yeah, we contract with them to manage that aspect 
of leaves of absence, yes. 

Q. And do you rely on them to handle all that, then? 

A. From top to bottom, yes, they are a resource to 
employees. RP (Dec. 16 Hogan) 46:6-47:4. 

Matt Crook also testified to Liberty Mutual's duties: 

[A]ll of our leaves are handled by a company called Liberty 
Mutual , they are an insurance company that handles all this 
stuff. . . . Liberty Mutual handles it, where you ask the 
employee or the manager to tell the employee to contact 
Liberty Mutual to begin the process, we are contracted 
from [sic] Liberty Mutual. RP (Dec. 9 Crook) 84:20-85:4 

The court denied Willhite's request for an order that Fa1111ers had 

imputed knowledge of facts known to Liberty Mutual. RP (Dec. 5) 65 :25-

72: 19, (Dec . 16) 69: 17-76: 16. Since the outcome of the case tumed on 

Fa1111ers ' knowledge of Willhite ' s di sability, the ruling was prejudicial. 

In addition to the foregoing, the court granted Farmers ' motion to 

exclude the Don report on the grounds that it is: 1) irrelevant; 2) hearsay; 

and 3) prejudicial. CP 866-867; RP (Dec. 5) 62 :20-72 :24. The exclusion of 

the Don report constitutes reversible enor. Errors conceming the exclusion 
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of evidence are review for abuse of discretion. Goodman, 75 Wn.App. at 

80 . 

First, as set forth above, information known to Liberty Mutual is 

imputed to Fanners as a matter oflaw. As such, the Don report is 

admissible as evidence of the facts subject to imputation. Second, this is a 

case of disability discrimination. It is hard to imagine a piece of evidence 

more relevant that a medical report from a board certified psychiatrist 

confirming the diagnosis and the conditions for a return to work. Third, 

both Willhite and Farmers listed the Liberty Mutual file, in its entirety 

(including the Dr. Don report) on their trial exhibit lists and it was 

ultimately designated and exhibit 18. Fanners conceded this point, but 

argued tha·t the report was included solely for the purpose of cross 

examining Dr. Don at trial. CP 867, fnt. 2. 

The prejudice to Willhite was not limited to the court's failure to 

find imputed knowledge. Rather, Fa1ll1ers affinnatively testified that there 

were no conditions placed on Willhite's return. RP (Dec. 10 Crook) 

29: 17-23, (Dec. 17 Fitzpatrick) 120:3-6. Farmers' counsel reiterated this 

falsehood in closing. RP (Dec. 18 Bowman) , 145:18-20, 148:1-2. Because 

the court excluded the report of Dr. Don and refused to find that Farmers 

had imputed knowledge of the contents of the Liberty Mutual file , Willhite 

was unable to undernline this testimony. 

B. FARMERS POLICY SERVES TO ESTABLISH NOTICE 

21 



When an employer establishes a procedure by which employees 

are to report claims, it cannot claim notice provided pursuant to that 

procedures is ineffective. Franacol11 v. Costco Wholesale Corp., 98 

Wn.App. 845, 861 (2000). Crook testified that employees requesting 

medical leave are instructed to contact Liberty Mutual, directly. RP (Dec. 

9 Crook) 84:20-85:4. Willhite followed this procedure and submitted 

request for leave to Liberty Mutual. Because Farmers created this 

procedure, it should be precluded from claiming that notice given pursuant 

to the procedure is ineffective. 

1. Knowledge is Not a Separate Element of Proof 

RCW 49.60.180 makes it unlawful to terminate an employee 

"because of' a disability. This standard is met upon a showing that the 

disability was a "substantial factor" in the tennination decision. Mackay, 

127 Wn.2d at 310-11. This burden of proof is set forth in pattern 

instruction WPI 330.32. The employer's knowledge regarding the 

disability is 110t a separate element of proof This is because such notice is 

inherent in the substantial factor question and, like most issues in 

discrimination cases, established by circumstantial evidence. 

a. Final Instruction 18 Misstated The Law 

On November 25, 2013, the parties filed their proposed cited jury 

instructions. App. "D" (Farmers) and App. "G" (Willhite).6 Jury 

6 Willhite's instruction s are found at CP 1 151-195 (docket number 89 ) and are 
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instructions were vigorously debated throughout the trial. The issue 

regarding proof of Fanners' knowledge of Willhite's disability was the 

subject of significant argument. RP (Dec. 10) 31:15-37:15, (Dec. 13) 

56:18- 98:17, (Dec. 16) 9:4-7, (Dec. 17) 13:8-15:16. Fanners argued that 

that the pattern instruction for disparate treatment is "faulty," and 

"plaintiff-friendly" and that it needs modification so as to include notice as 

a separate element. RP (Dec. 13) 56:18-57:13,76:12-16,77:14-22, 90:17-

20,96:12-23, (Dec. 16) 9:4-7. The court agreed and instructed the jury as 

follows: 

Final Instruction 18: ... Where an employer did not know 
or had no notice of an employee's disability, the 
employee's disability cannot have been a substantial factor 
in the employment decision (emphasis added). App. "H," 
(CP 1739). 

Errors in connection with jury instructions are reviewed for an 

abuse of discretion. Goodman, 75 Wn.App. at 68. Parties are entitled to 

have jury i'nstructions that accurately state the law. Id An instruction that 

serves to create an additional burden of proof in a discrimination case 

constitutes reversible error. Johnson v. Chevron USA, Inc., 159 Wn.App. 

18, 33 (2010). Johnson arises out of a claim for race and disability 

discrimination. At trial, the jury was instructed that the plaintiff was 

required to prove that he was treated differently than other employees, in 

addition to proving that his race and disability were a substantial factor in 

designated "courts instructions to the Jury" without reference to Willhite as the 
submitting party. 
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the defendant's employment decisions. The jury found in favor of the 

defendant and the plaintiff appealed. The court of appeal reversed, 

holding: 

10hnson was required to prove only that his race or 
disability was a substantial factor in Chevron's decisions. 
Proof of difference treatment by way of comparator 
evidence is relevant and admissible but not required, and in 
many cases in not obtainable .. .. This is not the law, and 
the error was not harmless. Johnson, 159 Wn.App. at 33. 

In Mackay v. Acorn Custom Cabinetry, the court held that it was 

reversible error to instruct the jury that the plaintiff was required to prove 

that discrimination was a "detemlining" factor as opposed to a 

"substantial" factor in the temlination decision. Mackay, 127 Wn.2d at 

310-12. In Svendgardv. State, 122 Wn.App.670 (2004), the court held 

that it was reversible error to instruct the jury that the plaintiff was 

required to prove that he qualified for a commercial driver's license in 

addition to proving that the defendant failed to accommodate his 

disability. Svendgard, 122 Wn.App. at 675-76. When the jury is instructed 

on a wrongful proposition of law, the verdict must be vacated. 

Mackay, 127 Wn.2d at 311 (holding that when an elTor in an instruction is 

given on behalf of the party in whose favor the verdict was retumed, the 

error is presumed to have been prejudicial and grounds for reversal , unless 

it affinnatively appears that it in no way affected the final outcome of the 

case) . 
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The notice language in final instruction 18 was based solely upon 

two unpublished opinions and the pattern instruction for a claim arising 

out of a failure to accommodate. 7 Fanners conceded that it was unable to 

identify any published authority in support of the modification. RP (Dec. 

13) 96:12-13. Moreover, both of the unpublished opinions cited by 

Fanners in support the instruction are distinguishable on the facts. 

In Erickson v. Fisher Communications, inc., 150 Wn.App. 1003 

(2009), the plaintiff suffered from Dysthymic Disorder, a type of 

depression. No evidence, direct or circumstantial, was presented that the 

employer had any reason to suspect that the plaintiff had any kind of 

health problems, Based thereon, the court held that the plaintiff failed to 

show that his employer "knew or should have had known" of his 

disability. Erickson, 150 Wn.App. at 5. In Haley v. Kinko 's inc., 111 

Wn.App. 1037 (2002), the plaintiff was tenninated for poor perfonnance 

after a year of warnings and a perfonnance improvement plan. Ajier he 

was terminated, the plaintiff provided his employer with a note from his 

doctor recommending a leave of absence. Haley, I 11 Wn.App. at 7; App. 

·"R." 

Here, it is undisputed that Willhite had a disability. It is also 

undisputed that Fanners knew that Willhite was suffering from a "serious 

health condition" and that such condition resulted in a three month 

7 The notice provision of instruction 18 was derived from Fanners original proposed 
instruction 16 . App. "0," cr 1123. 

25 



medical leave of absence. 

b. Court Should Have Instructed the Jury on 
Constructive Notice 

Fanners also relied on WPI 330.33, the failure to accommodate 

pattern instruction, as authority supporting modification of the disparate 

treatment burden of proof. WPI 330.33 provides that a plaintiff alleging a 

failure to accommodate must prove that the employer had notice of the 

disability, thereby triggering the duty to engage in the accommodation 

process. Notice for accommodation purposes is established upon a 

showing that the employer was aware of the employee's "serious health 

condition." Sommer v. Department of Social and Health Services, 104 

Wn .App. 160, 173 (2001) ; Bachelder v. American West Airlines, lnc., 259 

F.3d 112, 1130 (200 I); Xin Liu v, Amway, 347 F.3d 1125, 1134 (2003) . 

Ironically, Erickson v. Fisher Communications, the unpublished opinion 

on which Farmers relies recites this rule and goes so far as to state that it 

applies equally in disparate treatment cases. Erickson, ISO Wn.App 1003 

at p. 5. Willhite requested that the court instruct on constructive notice 

pursuant to this authority. Farnlers argued that constmctive notice is 

inapplicable in disparate treatment case. The court agreed with Farnlers 

and refused to instruct the jury on constmctive notice. RP (Dec. 13) 98: 18-

102:2, (Dec. 16) 75 :2-22. The court further denied Willhite's request that 

the jury be instmcted that it can find discrimination irrespective of a 
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request for an accommodation. RP (Dec. 5) 129: 17-132:21, (Dec . 13) 

97:8-102:10. 

These rulings constitutes reversible error. First, Fanners relied on 

the accommodation instruction at WPI 330.33 when arguing for the 

inclusion of a notice element in this case. Given that the notice element in 

final instruction 18 was based upon the failure to accommodate burden of 

proof, it stands to reason that the case authority deciding what constitutes 

notice in those cases should be applied here. Second, courts do not 

distinguish between claims based on disparate treatment from those 

alleging failure to accommodate when defining disability. Callahan v. 

Walla Walla Housing Authority, 126 Wn.App. 812, 820 (2005). Third, 

Fanners raised the accommodation issue at trial and offered testimony that 

Willhite never requested an accommodation. RP (Dec. 10 Crook) 38:3-7, 

(Dec. 12 Willhite) 71:22-24, 134:2-4, (Dec 16 Hogan) 108:11-13, (Dec. 

16 Douvia) 213:19-21, (Dec. 17 Fitzpatrick) 130:6-11, (Dec. 17 Keller) 

230:20-22, (Dec. 18 Bowman) 147:24-25. Given that Farmers raised the 

accommodation issue, it was all the more important that the jury was 

properly instructed on what constitutes notice of such a request. Easley v. 

Sea-Land Service, inc., 99 Wn.App . 459 , 469 (2000) (holding that because 

evidence was presented that an accommodation would have been an undue 

hardship, the plaintiff was entitled to an instruction on the issue even 

though the defendant had not f0D11ally raised undue hardship as a 
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defense). 

c. Erroneous Instrllction Resulted in Defense Verdict 

The error in giving final instruction 18 was not hannless. 

Throughout the course of the trial, the jury was inundated with testimony 

that Fanners had no idea that Willhite had a disability. A review of the 

trial transcript reveals 32 separate instances in which Farmers elicited 

witness testimony regarding Fanners' claimed lack of knowledge 

regarding Willhite's disability. App. "I." 

Crook testified that he did not have an "inkling" that Willhite was 

suffering from anxiety and depression. RP (Dec.9 Crook) 39: 1-7. Hogan 

testified that he had no idea that Willhite's leave was even medically 

related. RP (Dec. 16 Hogan) 117:5-12. Douvia was on maternity leave at 

the time Liberty Mutual copied her on its disability letter and she testified 

that it is possible that no one opened the letter in her absence. RP (Dec.16 

Douvia) 230:6-213: 17. Fitzpatrick testified " I never learned anything of 

the reason or the cause of his absence." RP (Dec. 17 Fitzpatrick) 128:24-

25. 

The jury was swayed by this evidence. In a written question to 

Crook, juror number 7 asked: "For clarification was there any knowledge 

of the plaintiffs disability before the termination?" CP 1713. Crook 

responded: "We knew he was on leave for that time frame, yeah. We 

didn't know why, "we" being the HR team, nor the manager, only that be 
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was on leave." RP (Dec. I 0 Crook) 72: 19-73: 14. 

During closing, Farmers made eight separate references to its lack 

of knowledge and pointed to the "unanimous testimony that no one was 

told ofMr. Willhite's depression or his anxiety." RP (Dec. 18 Bowman 

Closing) 146:23-25. With the modified instruction adding notice as an 

element, Fanners told the jury that the testimony regarding Fanners lack 

of knowledge mandated a defense verdict: 

Instruction number 18 says that when an employer neither 
knows of or -- I'm probably paraphrasing, but basically, it 
is this: When an employer neither knows of or has any 
notice of an employee's disabi Iity, the disability cannot 
have been a substantial motivating factor in the employer's 
decision to lay off the employee. It cannot, they didn't 
know. RP (Dec. 18 Bowman Closing) 148:2-13 ... 

No one, as I have said repeatedly, no one at Farmers Life 
knew he had depression. It could not have been a 
significant motivating factor in Farmers Life's decision to 
lay him off when no one knew. R.P (Dec. 18 Bowman 
Closing) 155:6-10. 

After hearing this argument, and a jury instruction consistent 

therewith, the jury was presented with a verdict fonn in which the 

question of Farmers' knowledge was threshold. Given the erroneous 

instruction and a record replete with Farmers' denials, the jury found that 

Fanners' did not have knowledge of Willhite's disability. Pursuant to the 

instructions on the verdict fonn. the jury then skipped the substantial 

factor question. App. "E." As such. Willhite's discrimination claim was 

defeated without the jury ever addressing the elements of proof established 
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by law. This alone mandates a reversal of the verdict. Easley, 99 Wn.App. 

at 472 (a verdict must be vacated if it is possible that it was the result of an 

erroneous application of the parties' burden of proof); Davis v. Microsoji, 

149 Wn.2d 521, 539 (2003)(a verdict must be vacated ifit is possible that 

it is based upon an erroneous legal theory). 

d. Addition of Notice Element Violated the Legislative 
Mandatefor a Liberal Construction of WLAD 

While the misstatement of law in final instruction 18 would be 

reversible in any civil case, the error is all the more egregious here given 

the policy purpose behind the WLAD. The legislative mandate for liberal 

construction mandates an interpretation that furthers the goal of 

eliminating discrimination. Dean v. Municipality of Metropolitan Seattle-

Metro, 104 Wn.2d 627, 632 (1985); Holland v. Boeing, 90 Wn.2d 384, 

388-89 (1978). For these reasons, exceptions to clear legislative mandate 

are to be narrowly confined. Martini v. Boeing, 88 Wn.App. 442,461 

( 1997). 

COUJ1S will not read into the WLAD additional elements of proof 

that would serve to narrow the protections afforded by the act. Lodis, 172 

Wn.App. at 848-49 (refusing to adopt federal "step outside" requirement 

to claim asserted under the WLAD as it would narrow the protections 

contrary to the mandate for liberal construction). Here, the trial court's 

ruling that adds an additional burden of proof to WPI 330.32 is not a 
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liberal construction of the WLAD nor does it apply exceptions narrowly. 

To the contrary, the ruling created an exception so wide that it served to 

swallow whole the protections that the statute was created to provide. 

Indeed, the ruling erected a fortress of protection around Fanners ' defense 

of plausible deniability. Such is an affront to the letter and spirit of the 

WLAD. 

While Famlers argues that it is logically incongruous to not have 

notice determined prior to the substantial factor question, the law rejects 

this simplistic approach in recognition that it would only serve to carve out 

a safe harbor for discriminatory practices. If the legislature wanted notice 

to be a separate element of a disparate treatment claim, if would have 

taken action in response to decades of authority that provides that notice is 

inferred. If the COUl1s had interpreted the statute to mandate a separate 

finding of notice, Fanners would not have cited to two unpublished 

opinions in support of the creation of a separate notice element. 

e. Farmers' Lack of Knowledge A rg ument Was 
Previously Rejected by This COllrt 

Fanners does not deny that it had knowledge of Willhite's "serious 

health condition." Rather, Fall11erS claims that these words are merely 

"stock language" of no consequence. RP (Dec. 9 Crook) 29:2-16-23 and 

39:8-15. Crook who, as head ofHR, is arguably chargeable with Fanners' 

duties under the WFLA, testified that the words simply mean that leave 
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was approved "under some specific law." RP (Dec. 16) 117 : 13-21. 

Fanners knows this to be baseless, as its prior attempts to advance the 

argument have been rejected by this court, as was the case in Owens v. 

Farmers Insurance Exchange, 94 Wn.App. 1045 (1999) ("Owens One '') 

and 107 Wn.App 1039 (2001) ("Owens Two ''). App. "R." Owens involves 

a plaintiff who was diagnosed with depression and advised her supervisor 

that she was seeking mental health counseling. Thereafter, the plaintiff 

called in to say that she would be seeking a medical leave of absence as 

she was "not of any sound mind ." Fanners fired the plaintiff days later for 

failing to comply with the company call-in policy. The plaintiff sued for 

disability discrimination. Fanners argued that it did not have notice ofthe 

plaintiff's disability in that it never received a note from the plaintiff 

doctor. The trial comi entered summary judgment in favor of Farmers and 

the plaintiff appealed. This court reversed and remanded, holding that 

Famlers' knowledge that the plaintiff was receiving mental health 

treatment and her intention to seek medical leave due to her "unsound 

mind" was sufficient notice of a disability under the WLAD. Ol,vens One, 

94 Wn.App. 1045 at 4-5. 

Owens went to trial and a verdict was entered in favor of the 

plaintiff. Famers appealed again and reiterated the argument that it did not 

have notice of the disability. The cOUJi again rejected the argument on the 

grounds set forth in Owens One and on the grounds that jury could infer a 
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substantial factor if it concluded that that the alleged violation 

of the call-in policy was pretext. Owens Two, 107 Wn.App. 1039 

at 2. 

2. Discrimination Inferred From a Termination Decision 
Based Upon Performance Deficits Related to the 
Disability 

1f a termination decision is based upon performance deficits related 

to depression, the jury is entitled to conclude, based upon this evidence 

alone, that the disability was a substantial factor in the termination 

decision. Gambini v. Total Renal Care, lnc.,486 F.3d 1087, 1093-95 

(2007) . If evidence is presented on this issue, it is reversible error to not 

instruct the jury that it may find discrimination based upon solely upon 

such a finding . Gambini, 486 F.3d at 1093-95 

In Riehl v.Foodl71aker, the court held that comments about changes 

in the plaintiff's personality, suggesting that he was not the same as the 

"old Mark" or that he was becoming more like the "old Mark" were 

sufficient to give rise to liability for a te1l11ination decision based upon the 

symptoms of depression. Riehl, 152 Wn.2d at 152. 

a. Willhite Was Entitled to Specific instruction on 
Disability Related Performance Deficits and 
Personality Changes 

Based upon the foregoing , Willhite requested that the court instruct 

the jury as follows: 

Proposed Instruction 14: [YJou may conclude that 
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Willhite's disability was a "substantial factor" in Famers' 
tennination decision, if you find that the decision was 
based in part upon perfonnance deficits, personality 
changes or other symptoms that were a result of Willhite ' s 
depression. App. "G" (CP 1167). 

The court refused to give the proposed instruction. RP (Dec. 10) 

31: 15-37:15. This ruling constitutes reversible error. A party is entitled to 

have its theory of the case presented to the jury with a specific instruction 

on the factual circumstances supporting the theory of liability, even if a 

general instruction is provided on the subject. Woods v. Goodson, 55 

Wn.2d 687, 689-90 (1960); Meredith v. Hanson, 40 Wn.App. 170, 173-74 

(1985) ; Gammon v. Clark Equipment Co. , 38 Wn.App. 274, 284 (1984) . 

Willhite presented evidence that Fanners ' te1111ination decision 

was based upon perfonnance deficits and personality changes related to 

his anxiety and depression . As such, Willhite was entitled to have the jury 

instructed on the specific facts suppOliing his theory of liability. 

b. Limitation 011 Kihichak Testimony Was Reversible 
Error 

In his primary witness disclosure, Willhite identified Dr. Kihichak 

as Willhite ' s treating physician who treated his depression and anxiety . CP 

1295 . Farmers deposed Dr. Kihichak. CP 873, ' 12. Famers moved the 

cOUli in limine for an order precluding Dr. Kihichak from testifying to 

anything other than her diagnosis and the symptoms that she witnessed in 

Willhite, on the grounds that Dr. Kihichak was not designated as a 
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retained expert. CP 849-855 . Willhite opposed the motion. CP 1280-1297. 

The court granted the motion and limited the testimony. RP (Dec. 5) 3:10-

20: 12, (Dec. 12) 13 :25-16: 10. This ruling was error. 

A treating physician may testify as to both facts and medical 

opinions so long as the testimony is limited to the medical judgments and 

opinions which were derived from the treatment. Smith v. Orthopedics 

Intern., Ltd., P.S., 170 Wn.2d 659 , 668 (2010). In fact, the opinion of an 

attending physician is often given greater weight than that of a retained 

expert. Young v. Department L&I, 81 Wn .App. 123, 128-29 (1996). Here, 

Dr. Kihichak was prepared to testify that the skills measured by the Matrix 

were compromised by Willhite's depression and anxiety. Such testimony 

is within the scope allowed by treating physicians and the court's order 

precluding such testimony was error. 

c. Exclusion of NIH Publication Was Reversible Error 

Willhite offered the National Institute of Health ("NIH") 

publication entitled "Depression" and requested that it be admitted via 

judicial notice pursuant to ER 201. CP 982-1008. The cOUl1granted 

Fanners ' motion to exclude the publication. In SUpp0l1 of its ruling, the 

court stated "I'm not taking judicial notice of things, this is a jury trial." 

RP (Dec . 5) 62:7-9; CP 863-66. This ruling was reversible error. 

ER 201 (b)(2) provides that judicial notice may be taken of "facts 

capable of immediate and accurate demonstration by resort to easily 
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accessible sources of indisputable accuracy and verifiable ce11ainty." 

Fusato v. Washington Interscholastic Activities Ass 'n, 93 Wn.App. 762, 

780 (1999) . Government studies and rep0l1s are regularly admitted under 

ER 201(b)(2). Evans v. Metropolitan Life Ins . Co ., 26 Wn.2d 594, 633 

(1946). The failure to give proposed instruction 14, the limitation on the 

Kihichak testimony and the refusal to admit the NIH publication were not 

hannless. Fanners elicited testimony from Douvia and Keller that they had 

no training on how to recognize the signs and symptoms of depression. RP 

(Dec. 16 Douvia) 213:25-214:5, (Dec. 17 Keller) 230:23-231 :3. In closing, 

Fanners argued that, while witnesses noted that Willhite had become 

withdrawn and less engaged, "that cannot be attributed to depression ." RP 

(Dec. 18 Bowman) 139:5-8. 

3. Discrimination Inferred From Questionable 
Explanation 

A plaintiff can prove discrimination based solely on evidence that 

the employer ' s offered explanation for the tennination is "unworthy of 

believe." This is based upon the notion that the trier of fact can reasonably 

infer from the falsity of the explanation that the employer is attempting to 

cover up a discriminatiorl motive. Hill, 144 Wn.2d at 184-85 ; Sellsted v. 

Washington Mutual Savings Bank, 69 Wn.App. 852, 861-64 (1993); 

Riehl, 152 Wn.2d at 151-53. 

a. Willhite Was Entitled to Instruction That Jury Could 
Infer Discrimination From Bechtel Letter 
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Willhite offered the Bechtel letter as evidence and requested that 

the jury be instructed as follows: 

Proposed Instruction 16: When detennining whether 
disability was a substantial factor in the termination 
decision, you may also consider whether Fanners' offered 
explanations for the tennination decision are: 1) 
inconsistent; 2) unworthy of belief; 3) unsupported by 
facts; or 4) affim1atively false. If you disbelieve any of 
Fam1ers' offered explanation for Willhite's termination, 
you are entitled to infer discrimination from this evidence 
alone, and conclude that Willhite's disability was a 
substantial factor in Fam1ers' tennination decision. CP 
1169 

The court refused to give proposed instruction 16 and excluded the 

Bechtel letter. RP (Dec. 5) 43:3-56:8 , (Dec 13) 103:19- 106:12. Both 

orders constitute reversible eITOr. 

Proposed instmction 16 is based upon well-established authority 

regarding proof of discrimination. As set f011h above, Willhite was 

entitled to have the jury specifically instructed on the factual 

circumstances supporting his theory of liability. This includes an 

instruction on the facts from which discrimination can be infened. Pannel 

v. Food Services a/America, 61 Wn.App. 418,431-32 and 436 (1991 ). 

h. Order Excluding Bechtel Letter Was Error 

Willhite offered the May 6, 2011 Bechtel letter as evidence of 

Fam1ers' questionable explanation for its termination decision.~ The C0U11 

8 Willhite identified the Bechtel letter in his ER 904 and listed it as a trial exhibit on the 
Joint Statement of Evidence. CP 788 (# 15) and CP 1432 (# 15) Farmers did not object to 
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granted Fanners' motion to exclude the Bechtel letter on the grounds that 

it is irrelevant. CP 860-62.9 Because the letter is admissible pursuant to the 

authority cited above and because the jury could have found in Willhite's 

favor on his discrimination claim based solely upon this letter, the order 

excluding the letter was an abuse of discretion constituting reversible 

enor. 

4. Discrimination Inferred From Circumstances 

A jury is entitled to infer discrimination from the proximity 

between the disability-related conduct and the tennination or a dramatic 

drop in performance just prior to tennination. Wilmot v. Kaiser Aluminum 

& Chem. Corp. , 118 Wn.2d 46,69 (1991); Kimbro, 889 F.2d at 875; Xin 

Liu; 347 F .3d at 1137. 10 Discrimination can also be infened when the 

tennination decision is based upon subjective performance evaluations 

such as those measuring "dedication," or "enthusiasm." Xin LiLl, 347 F.3d 

at 1136-37. 

Based upon the foregoing, Willhite requested that the jury be 

instructed as follows: 

Proposed Instruction 15: You may also consider the 

the letter. In fact, Farmers also identified the entirety of the Human Rights Commission 
tile (which includes the Bechtel letter) and as Exhibit 5 in its ER 904. App. "T." 
9 Farmers further argued that the letter was protected work product and that Bechtel 
prepared the letter at the direction of legal counsel in anticipation of litigation. RP Dec . 5, 
pp,49:20-50: 13. Bechtel is not an attorney. 44:9-12. 
10 Federal court decisions interpreting the Civil Rights Act of 1964 are persuasive 
authority in Washington. Xieng v. Peoples Bank oj Washington, 120 Wn.2d 512, 518 
( 1993) 
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following when detem1ining whether Willhite's disability 
was a substantial factor in Fanners' termination decision: 

1) The proximity of time between the disability leave and the 
tennination, as well as the years of employment prior to 
tennination. 

2) A prior history of satisfactory work perfonnance. 
3) Whether the perfonnance evaluations upon which the 

tennination decision was based contain subjective opinions, 
such as those assessing an employee's "dedication," or 
"enthusiasm." 

4) Whether there was a drop in performance evaluation scores 
after the onset of the disability. 

The court refused to give proposed instruction 15 on the same 

grounds as its refusal to give proposed instruction 16. RP (Dec. 13) 

103:19-106:2. This ruling constitutes reversible error as it prevented 

Willhite from arguing his theory of the case, specifically, that the totality 

of the circumstances warrant an inference of discrimination. 

Willhite presented evidence that he was tenninated 13 weeks after 

his retum from disability and after 32 years of employment. The skills 

assessment that resulted in the tem1ination was based entirely upon 

Fitzpatrick's subjective opinions. Moreover, Willhite's Matrix scores were 

a dramatic depmiure from his history of exemplary perfomlance as 

documented in his personnel file. 

C. THE VERDICT ON THE WFLA SHOULD BE VACATED 

Willhite's WFLA claim was based upon the premise that his 

wrongful tennination constituted a failure to restore Willhite to his prior 
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position in violation of RCW 49.78.280. Because the jury found that the 

tennination was not wrongful, it was unable to find in favor of Willhite on 

the claim for violation of the WFLA. As such, the verdict with respect to 

the WFLA claim should be reversed on the same grounds as set forth 

above. 

D. WILLHITE Is ENTITLED To JUDGMENT As A MATTER OF 

LA W ON LIABILITY UNDER THE WLAD AND WFLA 

Willhite did not move the court for judgment as a matter of law at 

the time of the verdict. However, this court has authority pursuant to RAP 

12.2 to take any action as to the merits of the case which the interest of 

justice may require, including entry of judgment for the non-prevailing 

paI1y if a retrial on the issue of liability would be a "useless act and a 

waste of judicial resources." .Jaramillo v. Morris, 50 Wn.App. 822, 833 

(1988); Lobdell v. Sugar 'N Spice, Inc., 33 Wn.App. 881, 893 (1983); 111 

re Dependency ojA.S v. SajDuane, 101 Wn.App. 60, 72 (2000). 

When the undisputed facts reveal discrimination, as a matter of 

law, the court has authority to order that judgment be entered in favor of 

the plaintiff, without a retrial on the issue of liability. That is exactly the 

relief ordered in Kimbro v. Atlantic Richfield on facts analogous to those 

presented here. After finding that the defendant had imputed knowledge of 

the plaintiffs migraine condition, the court found that the defendant's 

conduct was a violation of the WLAD as a matter oflaw in that: 1) it 
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failed to engage in the accommodation process, and 2) tem1inated the 

plaintiff based upon migraine related absences. Kimbro, 889 F.2d at 875 

and 882. The same relief was granted in Sommer v. Department of Social 

and Health Services. In that case , the defendant/employer 's sole defense at 

trial was that it did not have sufficient notice of the plaintiff s disability. 

The jury found in favor of the employer and the court of appeal reversed . 

Holding that the defendant had sufficient notice to give rise to a duty to 

commence the accommodation process, the court vacated the verdict and, 

finding liability in favor of the plaintiff, ordered a new trial on damages 

only. Sommer, 104 Wn.App. at 163 and 175. 

Here, the Matrix was the sole determining factor in the selection of 

employees for tem1ination. RP (Dec. 9 Crook) 21 :6-24: 19. The skills 

assessment was limited to performance displayed in the prior 12 months. 

RP (Dec. 9 Crook) 24 :20-25 , (Dec. 17 Fitzpatrick) 75: 19-25, 142:8-22. It 

is uncontroverted that: I) Willhite's was suffering from depression during 

the assessment period; 2) Willhite was 011 disability leave for three of the 

twelve months included in the assessment period; 3) the skills assessment 

was conducted eight weeks after Willhite ' s return from disability leave; 4) 

Willhite's depression manifested in cognitive deficits ; and 5) Willhite was 

sti 11 recei ving treatment at the time of the assessment. II 

II Farmers mo ved (he court for an order establishing that Willhite's disability 
commenced on the first day of hi s leave. CP 1162-63. The motion was denied. RP (Dec. 5) 
56:9-61: 16 . Wi Ilhite remained on medication until mid-20 13 . RP (Dec I I Willhite) 
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It is also beyond reasonable debate that Willhite's depression 

compromised the skills measured by the Matrix. First, his cognitive 

deficits are documented in his medical records. Second, Douvia testified to 

her eye witness account of Willhite's decent into depression and described 

a "before and after" picture of man that was a shadow of his former self. 12 

Douvia testified that Willhite used to be a fun, outgoing, boisterous guy. 

RP (Dec. 16 Douvia) 135:17-137:10, 186:9-12. With respect to the skills 

measured by the Matrix, Douvia had nothing but praise. She described 

Willhite as "an active leader" who regularly took the initiative. RP (Dec 

16 Douvia) 179: 11-180: 11. She testified that communication was one of 

Willhite's particular strengths and that he had a great rapport with agents. 

RP (Dec 16 Douvia) 174:5-9, 222:25-223:8. She highly regarded his 

creativity, writing skills and overall work product. RP (Dec 16 Douvia) 

173:18-174:2, 182: 15-25. Douvia's description of the "old Willhite" is 

consistent a history of exemplary perfonnance reviews in which Willhite 

regularly "exceeded expectations" in virtually every category tested. RP 

(Dec . 12 Willhite) 230:3-232 : 19. App. "0." 13 

18924-190 :5. 
12 Douvia worked w ith Willhite before and arie l' hi s depression. From 2004 to 2007, 
Willhite and Douvia were peers each holding the title of "life marketin g manager. ' · RP 
(Dec. 16 Douvia) 125 :3-8 12 8: 1 1 -23, 172: 20-24. 1n 2007, both were promoted and 
Willhite began reporting directly to Douvia in 2008. RP (Dec. 16 Douvia) 133:22-24. 
Willhite continued to work for Douvia until he was transferred to work under Fitzpatrick 
in the fall of 2009. RP (Dec. 16 Douvia) 162 : 17-22. 
13 The reviews excerpts in Appendix "0" are from reviews in the tell year period 
between 1995 and 2005. This is because reviews thereafter do not contain written 
comments regarding any skill se t. However, the reviews between 2006 and 2008 were 
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Over time, Douvia sawall of these skills and character traits fade 

away. RP (Dec 16 Douvia) 135:25-138:9. By the time he reported to 

Fitzpatrick in the fall of2009, Willhite was withdrawn, unengaged and 

had "shut himself off." It appeared to Douvia that Willhite "just didn't 

care anymore." RP (Dec 16 Douvia) 136:23-138:9, 181:20-21. Fitzpatrick 

testified that, based upon the short amount of time that they worked 

together, he considered it a mystery how Willhite had remained at Fanners 

for 32 years. RP (Dec. 17 Fitzpatrick) 140:5-17. 

Fam1ers does not dispute that the termination decision was based 

upon the Matrix. Rather, it relied on the lack of knowledge argument as a 

defense to the claim that the Matrix measured disability-related deficits. 

Because the lack of notice defense fails as a matter of law, and because the 

same evidence of discrimination would be presented on remand, a retrial 

on the issue of liability would be a waste of judicial resources. 

E. ORDER OF SUMMARY JUDGMENT SHOULD BE REVERSED 

AND VACATED 

In 2009, Farmers added a severance benefit to the Total Rewards 

favorable. While Willhite did not receive a written review for 2006, he received a pay 
raise effective January 2007, based upon his 2006 performance. Ex. 80, p. 44. In March 
2007, Willhite was promoted to Senior Marketing Consultant, resulting in 13% salary 
increase from his base salary in 2006. Exs. 160 and 80, pp. 44-45. Because the promotion 
was mid-year, Willhite did not receive a performance rating in ~007. Ex. ) 7, p. ) 79. 
However, he received a pay raise effective January 2008, based upon his 2007 
performance. Ex. 80, p. 46. In 2008, Willhite received a "meets expectations" 
performance rating and perfonnance based salary raise. Ex. 80, p. 47. There are no 
supervisor comments on Willhite's 2008 review. As set forth herein. 2009 was the only 
year in which Willhite ~eceived a less than favorable review rating. No comments are 
included in the review regarding the basis for the rating . 
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employee benefit plan. In a memo to employees dated January 1, 2009, 

Fanners stated : "this new plan ensures that affected Farmers employees 

are rewarded for the length of the services. "CP 804. On the day that the 

layoffs were to be announced, the mangers received a " talking points" 

memo that reiterated the foregoing benefit and stated that all departing 

employees would receive a severance package. Ex. 93 . 

At the time of his tennination, Willhite was advised that, in order 

to receive his severance, he would have to release Farmers of all liability . 

Although Willhite refused to sign the release, Farn1ers paid the severance 

anyway . Three months later, Fanners contacted Willhite and asked for the 

return of the severance. CP 169-70. Willhite did not return the money. 

Fanners asserted a counterclaim for unjust enrichment. CP 410-11. On 

November 25 , 2011 , Judge Jean Rietschel granted Farmers ' motion for 

partial summary judgment on the unjust enrichment claim and ordered 

judgment entered in the amount of $63,282.76. The co1l11 elTed in granting 

the motion. 

In order to establish a cause of action for unjust enrichment, it 

must be shown that the person allegedly enriched did not provide value for 

the benefit at issue. Young v. Young, 164 Wn.2d 477, 484 (2008) . Here, 

the severance was, pursuant to Fanners own description, an employee 

benefit. Benefits are not "gifts ," but rather compensation under the law . 

Flower v. TRA Industries, 127 Wn.App. 13 , 34 (2005) ; WPI 330.81 . When 
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Fanners conditioned receipt upon signing a release, it did not lay the 

frame work for unjust enrichment but, rather, an adhesion contract. 

Townsendv. Quadrant Corp., 153 Wn.App. 870,883-84 (2009). As such, 

the order of November 25,2011 should be reversed and the principle 

amount of the severance should be deducted from any back pay awarded 

to Willhite on retrial. 

F. THE COURT'S RULINGS ON DAMAGE INSTRUCTIONS AND 

EVIDENCE WERE ERROR 

Because Willhite is requesting an order vacating the jury verdict 

and a retrial on damages, Willhite respectfully requests that this court 

address additional errors in connection with orders on damage evidence 

and jury instructions. Gambini, 486 F.3d at 1093. 

1. Exclusion of Pension Damages 

The court granted Fall11erS' mid-trial motion to preclude Willhite's 

testimony regarding his lost pension income on the grounds that Willhite 

was not qualified to testify to its calculation. This ruling constitutes 

reversible error. 

An owner is qualified to testify as to the value of his own propel1y, 

without qualifying as an expert. Kammerer v. Western Gear Corp., 27 

Wn.App. 512, 526 (1980)(owner entitled to testify to value of patents); 

Mcinnis & Co. v. Western Tractor & Equip. Co , 67 Wn .2d 965, 968-69 

(I 966)(president of corporation can testify to value of tractor). 
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Farn1ers Pension Plan provides a basic "final average earnings" 

benefit. An employee can easily determine his or projected benefits under 

the plan with a simple calculation that is based upon the average salary in 

the last five years of employment, times years of service multiplied by a 

"breakpoint amount" fixed annually by the plan administrator. The 

calculation does not depend on any market variables or economic 

forecasting. The plan booklet provides an illustration by which an 

employee can readily calculate his or her benefit. "U," p. 6. 

Moreover, even if special skills were required to calculate the 

benefit, Willhite's experience renders him qualified. Willhite has a degree 

in accounting and is a chartered financial consultant. RP (Dec. II 

Willhite) 12:21-23, 14: 15-166: I. He testified that he regularly used his 

accounting skills as part of his job. RP (Dec . 11 Willhite) 13:22-14:3, 

15:7-11,23:2-9. He further testified that he calculated his pension benefit 

many times over the years in connection with retirement planning. RP 

(Dec. J I Willhite) 24: 11-25:4. 

2. Exclusion of Bonus and Profit Sharing 

The cou11 excluded testimony regarding lost bonuses/profit sharing 

on the grounds that Willhite did not have the requisite expe11ise. RP (Dec. 

I I Willhite) 84:21- 91: 1 7. This was error. Historical data on past bonuses 

supp0I1S projections for future payment of bonuses at the same historical 

rate of increase. Tiegs v. Watts, 135 Wn.2d I, 18 (1998)(holding that lost 
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profits are generally established with profit history). 

G. WILLHITE RESPECTFULLY REQUESTS AN AWARD OF COSTS 

AND ATTORNEYS' FEES PURUANT To RAP lS.1 

Should this court vacate the judgment and order judgment in favor 

of Willhite, Willhite is entitled to an award of costs and attorneys' fees 

pursuant to RCW 49.60.030(2) and RAP 18.1. Fahn v. Civil Service 

Commission of Cowlitz County, 95 Wn.2d 679, 685 (1981); Carle, 65 

Wn.App. at III (awarding attorneys ' fees and cost to plaintiff based upon 

detennination that she "substantially" prevailed on appeal) . The legislative 

mandate for a liberal construction of the WLAD extends to the attorneys' 

fees provision of the statute as it serves to further the pUIl)ose of 

eliminating discrimination through litigation of claims of aggrieved 

workers. Holland, 90 Wn.2d 393. 

As set forth above, the case for attorneys' fees here is all the 

stronger given our state's policy to take all steps necessary to eradicate 

discrimination. Fanners' actions suggest that it need not heed that policy 

as it continues to search for loop holes and through which it can escape 

liability for conduct that this cOllli has previollsly deemed to be illegal. For 

these reasons, all notions of justice mandate an attorney fee award through 

appeal. 
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V. CONCLUSION 

Willhite respectfully requests the following relief: 

I) An order vacating the verdict with respect to the claims for 

violation of the WLAD and WFLA and: 

a) Entry of judgment in favor of Willhite; 

OR 

b) Remand for trial on the issue of liability with an order that the 
trial court instruct the jury with Willhite's proposed instructions 
14, 15 and 16 and preduding the addition of a notice instruction; 

2) Remand for trial on the issue of damages; 

3) Reversal of the order of summary judgment; and 

4) An award of attorneys' fees and costs pursuant to RAP 18.1 and 

RCW 49.60.030(2) . 
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A. Laura Don Report (CP 1011-12) 

B. Angie Bechtel Letter (CP 953-55) 

C. Liberty Mutual File excerpts (Ex. 18) 

D. Farmers Proposed Instructions (CP 1105-1140) 

E. Verdict (CP 1752-1760) 

F. Matrix Scores (Ex. 116) 

G. Plaintiff's proposed instructions (CP 1151-1195) 

H. Final Instructions (CP 1719-1751) 

I. Citations to Farmers' trial testimony regarding lack of knowledge 

J. Douvia and Fitzpatrick Deposition Excerpts (CP 972 and 976) 

K. Willhite First Amended Complaint filed in US District Court on March 29,2013. 

L. Hogan/Fitzpatrick email of May 20,2010 (Ex. 58) 

M. Reserved 

N. Performance reviews from 1995 to 2009 (Ex. 17) 

O. Excerpts of reviews from 1995 to 2005 

P. Restatement (Third) of Agency § 5.03 (2006) 

Q. Restatement (Second) of Agency § 272 (1958) 

R. Erickson v. Fisher Communications, Inc., 150 Wn.App. 1003 (2009); and Haley v. 
Kinko 's Inc., 111 Wn.App. 1037 (2002) 

S. Owens v. Farmers Insurance Exchange, 94 Wn.App. 1045 (1999) ("Owens One ") 
and 107 Wn.App 1039 (2001) ("Owens Two"). 

T. Farmers ER 904 (Docket no. 59, supplemental designation pending) 

U. Pension Plan (Ex. 135) 
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V. Willhite Declaration (Ex. 132) 

W. Bustillo v. Southwest, 33 BRBS 15 (1999) 
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Fro ... : 09/03/2013 13;47 #793 P.0681107 

From: Dale: August ]0, 2010 

To: M 

Re: Claimant: 
Claim#: 
DOB: 
DOD: 

• The record review cop: inues to support a diagnosis of Adjustment Disorder with 
Mixed Depression and "mdety. 

• It is my medical opi~ n that the information supports a finding of significant 
" psychiatric impairme: from 5/18/10-817110, with symptoms that precluded the 
capacity to perform hiS suallife activities, including" work-related activities. 

• By 8/811 0, his conditJ n was sufficiently stabilized as to no longer preclude his 
capacity to perfonn his sual range of liCe activities. 

Historical: 

Dennis Willhite is a 53-ye 
Marketing Consultant with F I 

Analysis: 

Id male. He last worked in his capacity as a Senior 
ers' Group. Inc. on 5/17/10. 

The medical infonnation r~ cwed for the report of 7fJ.3/10suggested anxiety and 
depression secondary to job ' • These rc(;Ords iodicatccl that he did not hllv~ II ,;uir.idlll 
plan or intent, cognitive hnl irment, panic ateaCks, agoraphobii:\fear of"leaving the 
home), excessive weight lo~ r other symptoms typicallyassociated with a severe mood 
or anxiety disorder. Behaviot health records were also not provided for review. There 
Wtl& no inwcQtionthCll his s~ toms precluded his capaeity to pedClnu lib UllUlllllUL~t: uf 
life activities. 

Since that time, additional Tfi dical records were provided. including a letter from the 
PCP, Dr. Kihichak and a FJ\1 E&om the psychologist. Dr. Wemhoff. In this fonn, dated 
7127110, Dr. Wemhoff no~that the claimant has had two visits for anxiety and 
depression triggered by job s' ss and a "hostile" work environment. During these visits, 
the claimant exhibited symptl> s associated with a significant mood and anxiety disorder 
including tangential thought, rocesses (the ina.bility to stay focused on the question 
asked), agitation, and suicidaJ oughts. The presence of these symptoms suggests that his 
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From: 

Dennis Willhite 
Augusll0,2010 
Page 2 

0910:1/2·0'3 1:1 : '17 01793 P.0691107 

capacity to focus, concentt.a e, and control his emotions was impaired, and these 
symptoms would be expecte~ 0 preclude his capacity to perform bis usual range of life 
activities. By 7/27110, when J is Corm was completed by Dr. Wemhoff, the claimant WllS 
noted to be able to ''probabl perform the basic requirements of his job description as 
long as he continues on m. ication" and work "as long as it is not in a hostile 
environment." This opinion j consistent with Dr. Kihlchak's. which states that he was 
considerably stabilized by th~ isit of 8/8/1 o. 

It is therefore my opinion tha the additional clinical infonnation suggests a more severe 
psychiatric disorder than preY ously suggested by the medical records initially provided. 
By 613110, t.here was no indi~ ion of p~hiatric; ~ptOI11$ th".t pre<>ludcd his cA?,,"city to 
perfonn his usual range ofli(e activities, including work-related activities. 

Supporting Documentation:: 

I. 

In weekly therapy for Gcnerill· eel Anxiety Disorder. Return to work plan is unknown as 
he has only been seen twi 1 recently, although he bas been off work for 2 months. 
Presents as "quite anxiousld~ ressed." Affect is constricted, blunted. He has experienced 
"extreme stress and burnout in a hostile (work) environment" Thought processes are 
tangential; motor activity is, gitated. Suicidal thoughts without plan. He is unable to 
focus and concentrate. Runi" ates .tx>ut work situation. "He can probably perform the 
basic requirements of his jqb description as long as he continues on medication." Can 
perfonn his work related dutj • "as long as it is not in a hostile environment." 

2. p 

The claimant was .unable to . tum to work until 8/12/10, as his condition only improved 
by the last office visit of 81~1 

Electronically Signed 

Laura Don, M.D. 
Board Certified in PsychiatJy, 
American Board ofPsychi . and Neurology 
Consulting Physician, Libe~ Mutual 

App. A-2 
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FARMERS' Farnum; IDSuranoo Exchange 
224S Sequoia Drive 
Aurora.1L 60506 

May 6, 2011 

Washington State Human lU ts Commission 
Olympia Offioe . 
711 S Capitol Way) Ste. 4~ 
Olympia, W A 98504·2409 

RECEIVED 

HAY 062011 
Human RightS Comm!ss\On 

RE: DennIs wnlbite v,]~ 'lners New World Life I11sul'ance Company 
HRC Cha.!'ge No: 17 -OB32-10-1 

Dear Mr,Granbois: 

This will serve as the l'espons ofFarmel"s New World Life Insurance Company (FNWL) to the 
Washington State Human Rig ts Commission. charge flIed by Dennis Willhite, 

In his charge, Mr, Willhite all ges that he W8$ discriminated against based on his age. PNWL has an 
enforced and well published tp !icy that no aDO is to be unlawfully discriminated against for any 
reason, Inoluding age. (See B ibitA) We have investigated Mr, Willhite's allegations and 
conclude that FIE has not viol ted the complainant's rights lUl.det theprovls1ons of Title VII of the 
Civil Rights Act (Title VII) i e Age Discrimination in EmploymentAct (ADM), the Wilshington 
State Law Aga.instDiscrimin,a 'OD, 01' any other law. Rathel', Mr. Wi11hi~'sjob wasdiminated as a 
result of an organizationah~ :uclli1-e. 

Summary of Belevant Fact, 

Mr, Willhite was hU'ed as aPr mium Accounting Clet'k on July 11, 1978. Afte!.. holding several 
other positions of VlUYlng , DsibiJity with this omploycr, Mr, Willhite was promoted to tho 
position of SeniOl- MiU·ketin~ . nsultant on March 16, 2007. This was a career path promotion 
within the FNWLMarketingi oration frornhls previous position orLife Marketing MimagCl', AI. a 
Senior Marketing Consultan~ r. Willhite wasresponslble for directing and leading complex or 
high level projects fi'om starlit finish. Tho SeWor Mw:keting Co.nsultau:tls the senior most member 
of any project team and is ex.p cted to use their expertise to develop results-oriented $oIutioD$ and 
complete proj ect assignmen~ assist the org811flation achieve its .8l"OWth., retention and profitability 
objectives, 

In l~ 2010, the lU'owtll and r tion trends at FNWL had become stagnant and were impacti1lJl the 
Company's profitability. The mpariy's topllne gl-owth)tnade up of new business sales and net 
investment income, was stell ' illS due rothe down economy, a declining oustomer base, and 
increased expenses_ These fa rSI andiheir impact on the financial su:ength of the organizati~n, 
brought about the need to restr cture and eliminate a numl>ef of pOSitions. The restructure plaJ.l 
called for the reduction of 84\ sru01/.S thl'oughout the FNWL organization. With the exception of 
those employees whose dep;u, enta or pOSitions were eliminated altogether. individuals were 
selected for reduction btlSed Q t.b.oh' business unit or function, position and a comparative evaluation 
ofskiIls. 

l 'd tL99 'O ~! 
O ~"'J ' j- c 
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At FNWL, a key component in wOl'l<fQrp .I:est,rQ,ct1l1·es is a CQIDpaxative evaluatiqn Qfski11s1 utilizing 
the Selection Criteria Matrix «'matrix"); lIe matrix is an in~l'Iial tool used by management for the 
selection ofpersonn.el for prOItlotions. I· rals. and reductions inworkforoe. lnreduction in 
workforce situations, tho matrixsy5tem d te)'mincli from a pool of cummtemployeea who are b~ 
qual itied for placement intOl'emainihg P, itions based on current skIlls and past performance. 
Managers and supervisors aro requh'cd tp use the matrix, as. it is 811 unbiaSed method of identifying 
the lUostqualified individ1.1al based on op ecti"e, measurable clitetf.a. Using thet'eduotion in 
workforce matrix results, the .lnana&~m: team compares an affected employees, and ranks them to 
oncanotber. Additiona11y~ under the IIl.4 "x ptoceas, &eJ1iority and time onjob are not factors 
considered. Selections are not made unll erally. Rather, recOlll.Olendations are reviewed and 
approved by the department head(s) and uman Resoul'ces, 

In the Marketing business unit in which . '. Willhite worked, $ix differenfpositions wero identified 
fo), reduotion. including one l'osil:io.t1 at #t manager lwol. Mr. Witlhife's position. of Senior 
Marketing Collsultant was one of the 00,'... ager level positions conSi.d.ered ~or reduction, Along. with 
others. A matrix was used to detcnnille: Weh manager would be reduced based 011 a comparative 
evaluation of skills of all of the managers within each function and discipline throughout the 
Marketing business unit. 

The ma.1tIx forthe manager POSitiOl1 evaJ. eaoh individual on the cOmpetencies :most crucjal for 
a manager level position, requiring expert se and skillin managing projects. buSiness operatlons and 
people. The results of the matri~ l'eveal~ that Mr. willhite was the lowestl'anked managet· in the 
Mal'keting bU$iness unit, falling well beJa the others in the skills analysis. 

Whereas most othel' managers were man . gmu1tiple projects at one time, MI", Willhite W8$ only 
able to work on one at a time and exhibn little initiative or drive to complete his projects. While it 
appeared that Mr. Willhite was moving hi projeots toward completiOll,he often.m.lssedcritical 
timeline.s and milestones and ultimately S me projects wero not completed at all. Brian Fitzpatrlc~ 
Mr. Willbjb,'s mau.ager~ determhted that e> was unable to assign Mr. Willhite the higher level 
projects he should have been a.ble to haO! e based on his experience because Mr. Willhite had not 
produced the necessalY results. 

Therefore, based on the results of the rna U:. and the business need to reduce one manager level 
position, on November 10,2010 Mr. Wij te was advised that his position was being eliminated. 
(See Exhibit B) His last work day was 1'1 vember 10,2010 althoush he continlled to be paid his 
regtJI8.1· salary through the end of the notic~ period which was Januruy 10,201 L Additionally, in 
acco1-ciance with CompHny's Severance p~,Mr. Willhite was eligiblefor26weeksofseverance 
pay and tlu'ee months of outplacement sel' ice. 

Conclusion 

At no time was Mr. Willhite's age consid red in allY employment decisions made by FNWL. 
Rather, Mr. Willhite's employment with, WL terminated because oh restructure which resulted 
in his position being eliminated. 

FNWL submits that Mr. Wi1\hi~'s specu.1 tionis not a sufficient basis on which to l-est a 
discrimination case, ;\11\1 that the law pro de4 thata cotnpany'sbusiness judgment should be· 
respeottd absent sub~tanjially mOl'e proof fWl'ongdoing. Werespeetfullyreqtle8t dismissal of this 
oharge without cause. 

If you have any questions, please do not h sitate to contact me at (630)907-3221. 

Very truly yours, 

2 
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Angie Bechtel 
Human Resources Consultant 

;. 
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~Libertx 
tP·MutuaI. 
$/20/2010 

DENNIS WILLHITE 
20348 NE 34TH CT 
SAMMAMISH, WA 98074-0000 

Liberty Life Assurance efBeston 
Leave Service Department 
PO. Box 8700 
Dover. NH 03821-8700 

RE: Farmers Group, Inc. - Leave Acknowledgment with Short Term Disability 
LEAVE ID#: 2797585 

Dear Mr. WILLHITE, 

We received your request for Short Term Disability (STD) on 5/20/2010, and will also be 
processing your leave due to your own health condition included in the Family & Medical 
Leave Act (FMLA). You have indicated that your STD, FMLA and/or State leave will begin 
on 5118/2010. 

You are eligible for leave lUlder the FMLA and/or State leave program. You may be entitled to 
State leave which will count concurrently with your FMLA leave entitlement when 
appropriate, and both, if applicable, will run concurrent with your Short Term Disability claim. 

Please provide any medical infonnation that may have been requested from you as soon as 
possible to ensure a prompt decision regarding your Short Term Disability, FMLA and/or State 
specific leave. We will monitor the Short Term Disability claim for a detennination. If there 
is no progress on your Short Term Disability claim within a reasonable timeframe, or you do 
not meet the certification requirements of your Short Term Disability claim, you will still have 
the opportunity to certify your FMLA absence. We will provide you with alternative forms to 
be completed for your FMLA and/or State specific leave. 

Our records show, as of the date of this letter, prior to your leave begin date, you have a right 
under the Family & Medical Leave Act for up to 480.00 hours of unpaid leave in a rolling 
forward, 365 day period for your leave. Also, your health benefits must be maintained during 
any period of unpaid leave under the same conditions as if you continued to work and you must 
be reinstated to the same or an equivalent job with the same pay, benefits, term, and conditions 
of employment on your return from leave. 

If you do not return to work following FMLA leave for a reason other than: (l) the 
continuation, recurrence or onset of a serious health condition which would entitle you to 
FMLA leave; or (2) other circumstances beyond your control, you may be required to 
reimburse your employer for the share of health insurance premiums paid on your behalf 
during your FMLA leave. 

During the leave, you rpay elect to retain your Options Plus benefits provided that you continue 
to pay your portion of the premiums. If sick pay, vacation or personal day benefits are paid to 
you during the leave, premiums will continue to be withheld from your paycheck as long as 

LM 000003 
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these benefits are available. If the leave is unpaid, the premium for the entire leave period may 
be withheld from the last paycheck before the leave begins or the premium must be paid during 
the length of leave on at least a monthly basis. Payments should be made payable to Fanners 
and mailed to the human resources department by the first of each month. Failure to make such 
payments may result in the cancellation of benefit(s). 

Your employment state may offer a more generous job protection plan. For the state of W A, 
our records indicate that you qualify for 480.00 hours for your leave type. (0 hours indicates 
either State leave is not applicable or, if applicable, you have exhausted State leave 
entitlement. ) 

Enclosed you will find a copy of your Rights under the Family & Medical Leave Act. 

Liberty will provide you with periodic updates on the status of your FMLA and/or State leave. 
Please follow all instructions to ensure timely administration of your leave. 

Your employer has elected not to invoke the federal provision to exclude key employees from 
FMLA entitlements. 

Information regarding health insurance and other benefit continuation while on FMLA and/or 
State leave will need to be discussed with your employer. 

If the circumstances of your FMLA and/or State leave change, and you are able to return to 
work earlier than the date you may be approved for, you will be required to notify the Leave 
Services Team and your employer at least two business days prior to the date you intend to 
report to work. If you have any questions regarding your leave, please contact the Leave 
Services Team at 800-283-0823, or e-mail usatLEADSAdmin@libertymutua1.com. 

Sincerely, 

Your Leave Services Team 
Phone: 800-283-0823 
Fax: 800-694-6312 

Forms Attached: 
FMLA Rights 
Employee Responsibilities for STn 

CC; 
MICHELLE DOUVIA 

COMO! 
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Your Rights and Responsibilities Under the 
FAMILY AND MEDICAL LEAVE ACT 

Basic Leave Entitlement 
FMLA requires covered employers to provide up to 12 Weeks of 
unpaid, job protected leave to "eligible" employees for the following 
reasons; 

• For incapacity due to pregnancy, prenatal medical care or 
child birth; 

• To care for the employee's child after birth, or placement 
for adoption or fosler care; 
To care for the employee's spouse, son or daughter, or 
parent, who has a serious health condition; or 

• For a serious health condition that makes the employee 
unable to perform the employee's job 

Military Family Leave Entitlement 
Eligible employees with a spouse, son, daughter, or parent on active 
duty or call to aClive duty status in the National Guard or Reserves in 
support of a contingency operation may use their 12-week leave 
entitlement to address certain qualifying exigencies. Qualifying 
exigencies may include attending certain mi I itary events, arranging for 
alternative childcare, addressing certain financial and legal 
arrangements, attending certain counseling sessions, and attending 
post-deployment reintegration briefings. 

FMLA also includes a special leave entitlement that penn its eligible 
employees to take up to 26 weeks of leave to care for a covered 
servicemember during a single 12 month period. A covered 
servicemember is a current member of the Armed Forces, including a 
member of the National Guard or Reserves, who has a serious injury 
or illness incurred in the line of duty on active duty that may render 
the servicemember medically unfit to perform his or her duties for 
which the servicemember is undergoing medical treatment, 
recuperation, or therapy; or is in outpatient status; or is on the 
temporary disability retired list. 

Job Benefits and Protection: 
During FMLA leave, the employer must maintain the employee's 

health coverage under any "group health plan" on the same terms as if 
Ihe employee had continued to work. Upon return from FMLA leave, 
most employees must be restored to their original or equivalent 
positions with equivalent pay, benefits, and other employment terms. 
Use of FMLA leave cannot result in the loss of any employment 
benefit that accrued prior to the start of an employee's leave. 

Eligibility Requirements 
Employees are eligible if they have worked for a covered employer 
for at least one year, for 1250 hours over the previous 12 months, and 
ifa! least 50 employees are employed by the employer within 75 
miles. 

Definition of Serious Health Condition 
A serious health condition is an illness, injury, impairment, or 
physical or mental condition that involves either an overnight stay in a 
medical care facility, or continuing treatment by a health care provider 
for a condition that either prevents the employee from performing the 
functions of the employee's job, or prevents the qualified family 
member from participating in school or other daily activities. 

Subject to certain conditions, the continuing treatment requirements 
may be met by a period of incapacity of more than 3 consecutive 
calendar days combined with at least two visits to a health care 
provider or one visit and a regimen of continuing treatment, or 
incapacity due to pregnancy, or incapacity due to a chronic condition. 
Other conditions may meet the definition of continuing treatment. 

Use of Leave 
An employee does not need to use this leave entitlement in one block. 
Leave can be taken intermittently or on a reduced leave schedule when 
medically necessary. Employees must make reasonable efforts to schedule 
leave for planned medical treatments so as not to unduly disrupt the 
employer's operations. Leave due to qualifying exigencies may also be 
taken 00 an interrninent basis. 

Substitution of Paid leave for Unpaid Leave 
Employees may choose or employers may require use of accrued paid 
leave while taking FMLA leave. In order to use paid leave for FMLA 
leave, employees must comply with the employer's normal paid leave 
policies. 

Employee Responsibilities 
Employees must provide 30 days advance notice of the need to take 
FMLA leave when the need is foreseeable. When 30 days notice is not 
possible, the employee must provide notice as soon as practicable and 
generally must comply with an employer's normal call- in procedures. 

Employees must provide sufficient information for the employer to 
determine if the leave may qualify or FMLA protection and the anticipated 
timing and duration of the leave. Sufficient information may include that 
the employee is unable to perform job functions; the family member is 
unable to perform daily activities, the need for hospitalization or 
continuing treatment by a health care provider, or circumstances 
supporting the need for military family leave. Employees also must 
inform the employer if the requested leave is for a reason for which FMLA 
leave was previously taken or certified. Employees also may be required 
to provide a certification and periodic recertification supporting the need 
for leave. 

Employer Responsibilities 
Covered employers must inform employees requesting leave whether they 
are eligible under FMLA. If they are, the notice must specify any 
additional information required as well as the employee's rights and 
responsibilities. If they are not eligible, the employer must provide a 
reason for the ineligibility. Covered employers must inform employees if 
leave will be designated as FMLA-protected and the amount ofleave 
counted against the employee's leave entitlement. If the employer 
determines that the leave is not FMLA-protected, the employer must notify 
the employee. 

Unlawful Acts by Employers 
FMLA makes it unlawful for any employer to; 

Interfere with, restrain, or deny the exercise of any right 
provided under FMLA; 
Discharge or discriminate against any person for opposing any 
practice made unlawful by FMLA or for involvement in any 
proceeding under or relating to FMLA. 

Enforcement 
An employee may file a complaint with the U.S. Department of Labor or 
may bring a private lawsuit against an employer. FMLA does not affect 
any Federal or State law prohibiting discrimination, or supersede any State 
or local law or collective bargaining agreement which provides greater 
family or medical leave rights. 

For additional Information: 
1-866-4US-WAGE (1-866-487-9243) TTY; 1-877-889-5627 
WWW.WAGEHOUR.DOL.GOV 

WH Publication 1420 Revised 2009 
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Employee Responsibilities for Short Term Disability (STD) and FMLA 
6/2009 

The following provides instructions, guidelines and important infonnation you need to know if 
you are applying for Short Tenn Disability (STD) or an FMLA absence. Please keep this 
document to refer to. If you have question you may contact your manager or local HR group. 

Event Action 

Qualifying Event Occurs • NotifY your manager of Absence. 
• Due to injury or illness you will be • Supervisor to complete Requesting Leave of 

disabled for more than 7 continuous Absence fonn, SRN#27-0234 and fax to 913-227-
calendar days. 8929 

• Employees own medical condition, less • Call Liberty Mutual directly at 1-800-793-2797 or 
than S days go to the website at www.MyLibe!1):Claim.com. 

• To care for a child, parent or spouse who The Claimant Services ID is: Farmers. 
has a serious health condition • Leave a signed authorization card with your treating 

• The birth of a child for the adoption of a physician. 
minor child • STD will be paid if approved by Liberty Mutual. 

• The placement of a foster care child in • Receive FMLA package from Liberty Mutual and 
your home. return the infonnation in the time frame (IS-day 

deadline for forms to be received by Liberty 
Mutual). 

• Provide periodic updates to your manager on your 
return to work status. 

California Employees Only • File for CA State Disability Insurance (SOl). 

• Contact EDD at 1-800-480-3287 or online at 
www.edd.ca.gov 

• STD is offset by SOl and will be withheld from your 
pay. 

Paid Time Off (PTO) • Payroll will deduct 5 PTO days from your pool of 
• 5 PTO days will be used for the first days. 

week of disability. • PTOPal will be updated to reflect the deduction. 
• PTO will be used for any unpaid • Unpaid absence, including FMLA and bonding, 

absence, including FMLA and bonding, employee may request the finalS PTO days if 
except a reserve of S PTO days. desired. 

Return to work • Advise manager a week in advance. 

• If you have questions about your return to work 
contact your Human Resources group. 

Your position bas been filled during your • In accordance with FMLA, and if business 
absence and there is not a similar pOSition necessitates, the Company has the right to fill your 
available when you are released to return position. 
to work. • Contact your Human Resources group to detennine 
• [fyour job has been filled you will be if there are any open positions for which you qualifY. 

placed on a 3O--day unpaid personal • Employment ends if no position is found during the 
leave of absence. 30 dl!YJ>eriod. 

If absence exceeds beyond 26 weeks • You will be contacted by Liberty Mutual regarding 
eligibility for Long Tenn Disability benefits. 

• Provide requested infonnation. 
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~Libertx tP Mutuat 
5/27/2010 

DENNIS WILLHITE 
20348 NE 34TH CT 
SAMMAMISH, WA 98074-0000 

Liberty Life Assurance of Boston 
Leave Service Department 
P.O. Box 8700 
Dover, NH 03821-8700 

RE: Farmers Group, Inc. Leave Approval with Short Term Disability 
LEA VE ID#: 2797585 

Dear Mr. WILLHITE, 

We received your request for leave included in your Family & Medical Leave Act (FMLA) on 
5/20/2010. We have approved your continuous leave due to your own serious health condition, 
to begin on 5118/2010. 

The Family & Medical Leave Act provides you 12 weeks of job-protection for an unpaid 
absence in a 12-month period. Prior to your leave begin date shown above, you have 480.00 
hours available for leave in the current rolling forward, 365 day period for your leave. 

Youremployrnent state may offer a more generous job protection plan. For the state of WA, 
our records indicate that you qualify for 480.00 hours for your leave type. (0 hours indicates 
either State leave is not applicable or, if applicable, you have exhausted State leave 
entitlement. ) 

Your FMLA and lor State leave will count concurrently with your Short Term Disability claim. 
We will continue to monitor your Short Term Disability claim for the ongoing status, and will 
update your FMLA leave accordingly. 

Liberty will periodically update you on the status of your FMLA and/or State leave. Please 
follow all instructions as indicated in the acknowledgement letter sent to you earlier, to ensure 
timely administration of your FMLA and/or State leave. 

Please contact your employer within two business days prior to your leave end date to schedule 
your return to work and ensure compliance with your employer's return to work policy. 
Failure to return to work on the date indicated may be considered voluntary resignation of your 
employment. 

If the circumstances of your FMLA and/or State leave change: 
1. If you are able to return to work earlier than anticipated, you will be required to notify the 

Leave Services Team and your employer at least two business days prior to the date you 
intend to report to work. 

2. If you have need for additional leave, you will need to contact the Leave Services Team and 
your employer to make arrangements for an extension of your leave. 

App. C-5 
LM 000008 



3. If your leave is for your own serious health condition relating to the birth of your child and 
you wish to extend the leave for newborn bonding, please contact the Leave Services 
Team. If you decide to return to work immediately following the childbirth recovery and 
would like to later take available leave for newborn bonding (within 12 months ofthe date 
of birth), please contact the Leave Services Team. 

If you have any questions regarding your leave, please contact the Leave Services Team at 
800-283-0823, or e-mail usatLEADSAdmin@libertymutual.com. 

Sincerely, 

Your Leave Services Team 
Phone: 800-283-0823 
Fax: 800-694-6312 

cc: 
BRIAN FITZPATRlCK 

COM 13 
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~Libertx tP Muturu® 

Liberty Life Assurance of Boston 
Leave Service Department 

8/10/2010 

DENNIS WILLHITE 
20348 NE 34TH COURT 
SAMMAMISH, W A 98074-0000 

RE: Farmers Group, Inc. Short Term Disability Closed Leave 
LEA VE ID#: 2797585 

Dear Mr. WILLHITE, 

P.O. Box 8700 
Dover, NH 03821-8700 

We have been advised that your Short Term Disability claim has been closed due to your 
return to work. 

As indicated in our earlier letter to you, your FMLA and/or State Leave runs concurrent with 
your Short Term Disability claim. 

Your FMLA and/or State Leave began on 5/1 S/201 D and was approved through 8/8/2010. 
Your leave was closed because your Disability claim indicates you returned to work. 

As of 8/8/2010, our records show you have 8.00 hours of FMLA time remaining. 

Your employment state may offer a more generous job protection plan. For the state of W A, 
our records indicate that you qualify for 8.00 hours for your leave type. (0 hours indicates 
either State leave is not applicable or, if applicable, you have exhausted State leave 
entitlement.) 

If you have any questions please contact the Leave Services Team at 800-283-0823, or e-mail 
us at LEADSAdmin@libertymutual.com. If you would like us to reconsider this closure 
decision, please send in a request no later than 15 days from the date of this letter. This request 
should include the appropriate documentation or additional information to support your FMLA 
and/or State leave. You can fax this information to us at (800) 694-6312, or mail to us at the 
address listed above. 

Sincerely, 

Your Leave Services Team 
Phone: 800-283-0823 
Fax: 800-694-6312 

CC: 
BRlAN FITZPATRlCK 
Allyson Vaughn 

COMlS 
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TIIXYTO 

Customer 
Name ~iF~A~RM~E~R~S~G7RO~U~P~~~C~.------------------------

Sub Name iPARTNERSHIP SfRVlCfS-FNWL 

~ iPARTNERSHIP SERVlCfS-fNWI. 

• .§Ml !XXX-XX-3073 

• Last liame WTLlHITE 

ElT'I'loye. Job kltorma~onlWor1< location 

Employ" information 

• Firllliam. DENNIS 

• ElT'I'loyu Status 

, Oat. 01 Bi1h 

Agproved • U •• L .... l Guardian For Paymonts J.!:J 

02116/1957 'Gander Mole 

Meril'S1atu, IllrT"" SpouoeOOB 

Dired Depos' 51.tus I 
Employee Contact InfDrmation 

• AcI4rou 20J41J fIE ~Tli COURT 

• COy SAMMA~IISH 

D 

SUbCD<I.~ 
Loe ~c iOONOSTAT 

UddlelniiolH 

Oata olOeatl! 

Sutfi>< 

•• 01 Chill D.penesenls 0 

Pho.e (425) 736-~068 

AdIfiio.OI Phon. 

Type 

Type 

• SIa1.lProv VIA • Zip 95074-0000 • DoBicile stolo WA loay. CorresponclencB DistritliJlUln Type l.Ia" 

• Counlry iUNIIl'D STATES 

E-/Jor 

CIllIm Corre.spondence 

• Primary Recipie.nt Cloirna nt 

• Lanouag. Type English • 

Dalribulion Typo Ma' 

CC Rmpieni& 

r Clonnl I!J AKomat. (Self) Ll Allernate (Nol Seif) 

Elle~.1 GuareflOn DAHomey 
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~ 
PRt II,,,,, r:/OE~NN-IS::------ Ulr 
bll3t H,,,,,, /WlL.UiITE 

SSN /XXX-XX-3073 008 lO2)t6l1957 

CustDmer 
~ rlf-A-~-!-ER-S-G-R-O-U-P-N-C-. -------------------------

~ [PARTNUlSHIP SUlVlCl'S-FtlWL 

~ [PARTNERSHIP SERVICES-fIIWb 

10 

SubCode~ 

boe Code jOONOSTAT 

Leave 10 2797585 fffviou. beav~ V 10 SuIllTilt~ViI~ L .. veSYbCOde~ LemlOCC!!!I.looNoSTAT Enlble Save D 

bel ve Oetais 

Slatus SystemTasIc ~ 
status Reason IRoturn To Regular Worl: Scllodule 

Leova TyPe lown Dis.bily beeve RallonlAMence PlI. Treatment 

Leave category/CO"MUOU' Int freq Amt/O.o t.lode[~~~l period[- '-- -;J 
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Leave Entitlement 
Time Applied Report 

Lve ID Type Reason 
2797585 Own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 Own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 Own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 Own Disability .Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 Own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 Own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 Own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence ' plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
2797585 own Disability Absence plus Treatment 
2797585 OWn Disability Absence plus Treatment 
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con 
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Con 
Con 
con 
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Con 
con 
Con 
con 
Con 
Con 
con 
con 
Con 
con 
con 
con 
con 

Date Program Hours 
05/18/2010 USFMLA 08:00 
05/18/2010 WAWFLL 08:00 
05/19/2010 USFMLA 08:00 
05/19/2010 WAWFLL 08:00 
OS/20/2010 USFMLA 08:00 
OS/20/2010 WAWFLL 08:00 
OS/21/2010 USFMLA 08:00 
OS/21/2010 WAWFLL 08:00 
OS/24/2010 USFMLA 08:00 
OS/24/2010 WAWFLL 08:00 
OS/25/2010 USFMLA 08:00 
OS/25/2010 WAWFLL 08:00 
OS/26/2010 USFMLA 08:00 
OS/26/2010 WAWFLL 08:00 
OS/27/2010 USFMLA 08:00 
OS/27/2010 WAWFLL 08:00 
OS/28/2010 USFMLA 08:00 
OS/28/2010 WAWFLL 08:00 
05/31/2010 USFMLA 08:00 
05/31/2010 WAWFLL 08:00 
06/01/2010 USFMLA 08:00 
06/01/2010 WAWFLL 08:00 
06/02/2010 USFMLA 08:00 
06/02/2010 WAWFLL 08:00 
06/03/2010 USFMLA 08:00 
06/03/2010 WAWFLL 08:00 
06/04/2010 USFMLA 08:00 
06/04/2010 WAWFLL 08:00 
06/07/2010 USFMLA 08:00 
06/07/2010 WAWFLL 08:00 
06/08/2010 USFMLA 08:00 
06/08/2010 WAWFLL 08:00 
06/09/2010 USFMLA 08:00 
06/09/2010 WAWFLL 08:00 
06/10/2010 USFMLA 08:00 
06/10/2010 WAWFLL 08:00 
06/11/2010 USFMLA 08:00 
06/11/2010 WAWFLL 08:00 
06/14/2010 USFMLA 08:00 
06/14/2010 WAWFLL 08:00 
06/15/2010 USFMLA 08:00 
06/15/2010 WAWFLL 08:00 
06/16/2010 USFMLA 08:00 
06/16/2010 WAWFLL 08:00 
06/17/2010 USFMLA 08:00 
06/17/2010 WAWFLL 08:00 
06/18/2010 USFMLA 08:00 
06/18/2010 WAWFLL 08:00 
06/21/2010 USFMLA 08:00 
06/21/2010 WAWFLL 08:00 
06/22/2010 USFMLA 08:00 
06/22/2010 WAWFLL 08:00 
06/23/2010 USFMLA 08:00 
06/23/2010 WAWFLL 08:00 
06/24/2010 USFMLA 08:00 
06/24/2010 WAWFLL 08:00 
06/25/2010 USFMLA 08:00 
06/25/2010 WAWFLL 08:00 
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Own Disability Absence plus Treatment con 06/28/2010 USFMLA 
Own Disability Absence plus Treatment con 06/28/2010 WAWFLL 
Own Disability Absence plus Treatment Con 06/29/2010 USFMLA 
own Disability Absence plus Treatment Con 06/29/2010 WAWFLL 
OWn Disability Absence plus Treatment con 06/30/2010 USFMLA 
OWn Disability Absence plus Treatment Con 06/30/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/01/2010 USFMLA 
own Disability Absence plus Treatment Con 07/01/2010 WAWFLL 
own Disability Absence plus Treatment con 07/02/2010 USFMLA 
own Disability Absence plus Treatment Con 07/02/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/05/2010 USFMLA 
own Disability Absence plus Treatment con 07/05/2010 WAWFLL 
own Disability Absence plus Treatment con 07/06/2010 USFMLA 
own Disability Absence plus Treatment Con 07/06/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/07/2010 USFMLA 
OWn Disability Absence plus Treatment Con 07/07/2010 WAWFLL 
own Disability Absence plus Treatment con 07/08/2010 USFMLA 
own Disability Absence plus Treatment con 07/08/2010 WAWFLL 
own Disability Absence plus Treatment con 07/09/2010 USFMLA 
OWn Disability Absence plus Treatment Con 07/09/2010 WAWFLL 
OWn Disability Absence plus Treatment Con 07/12/2010 USFMLA 
own Disability Absence plus Treatment Con 07/12/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/13/2010 USFMLA 
own Disability Absence plus Treatment con 07/13/2010 WAWFLL 
OWn Disability Absence plus Treatment con 07/14/2010 USFMLA 
OWn Disability Absence plus Treatment Con 07/14/2010 WAWFLL 
own Disability Absence plus Treatment con 07/15/2010 USFMLA 
own Disability Absence plus Treatment con 07/15/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/16/2010 USFMLA 
own Disability Absence plus Treatment con 07/16/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/19/2010 USFMLA 
own Disability Absence plus Treatment con 07/19/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/20/2010 USFMLA 
own Disability Absence plus Treatment Con 07/20/2010 WAWFLL 
own Disability Absence plus Treatment con 07/21/2010 USFMLA 
own Disability Absence plus Treatment Con 07/21/2010 WAWFLL 
Own Disability Absence plus Treatment con 07/22/2010 USFMLA 
Own Disability Absence plus Treatment con 07/22/2010 WAWFLL 
Own Disability Absence plus Treatment con 07/23/2010 USFMLA 
OWn Disability Absence plus Treatment con 07/23/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/26/2010 USFMLA 
own Disability Absence plus Treatment Con 07/26/2010 WAWFLL 
Own Disability Absence plus Treatment con 07/27/2010 USFMLA 
own Disability Absence plus Treatment Con 07/27/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/28/2010 USFMLA 
own Disability Absence plus Treatment Con 07/28/2010 WAWFLL 
own Disability Absence plus Treatment Con 07/29/2010 USFMLA 
own Disability Absence plus Treatment Con 07/29/2010 WAWFLL 
OWn Disability Absence plus Treatment con 07/30/2010 USFMLA 
own Disability Absence plus Treatment Con 07/30/2010 WAWFLL 
Own Disability Absence plus Treatment con 08/02/2010 USFMLA 
own Disability Absence plus Treatment Con 08/02/2010 WAWFLL 
own Disability Absence plus Treatment Con 08/03/2010 USFMLA 
own Disability Absence plus Treatment Con 08/03/2010 WAWFLL 
own Disability Absence plus Treatment Con 08/04/2010 USFMLA 
Own Disability Absence plus Treatment con 08/04/2010 WAWFLL 
own Disability Absence plus Treatment. con 08/05/2010 USFMLA 
own Disability Absence plus Treatment Con 08/05/2010 WAWFLL 
own Disability Absence plus Treatment con 08/06/2010 USFMLA 
Own Disability Absence plus Treatment con 08/06/2010 WAWFLL 
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Fr.om: 

n0167872 

From: 
Sent: 
To: 

Messner, Lynda 
Friday, May 21,20103:37:26 PM 
Garrett, Lindsey 

09/03/2013 13:24 

Subject: FVV: FW: [SEND SECURE1New Disability Claim 2797583 

Lynda Messner 
Liberty Life Assurance Company of Boston 
Insurance Assistant Disability Claims-Phoenix 

---Original Message---
From: mary_mcgee@farmersinsurance.com [mailto:mary_mcgee@farmersinsurance.coml 
Sent: Friday, May 21,201012:17 PM 
To: Messner, Lynda 
Subject: RE: FW: [SEND SECUREJNew Disability Claim 2797583 

Lynda - yes May 17, 2010 was the last day Dennis Willhite worked in our office. 

Mary McGee 
Sr. Ex. Assistant 
Life Marketing 

----Original Message: 

FROM: Lynda.Messner@LibertyMutuaJ.com 
TO: "mary_mcgee@farmersinsurance.com" 

<mary_mcgee@farmersinsurance.com> 
CC: "Garrett, Lindsey" 

<Lindsey .Garrett@LibertyMutual.com> 
DATE: May 20, 20106:45:41 PM EDT 

SUBJECT: FW: [SEND SECUREJNew Disability Claim 2797583 

From: Messner, Lynda 
Sent: Thursday, May 20,20102:40 PM 
To: 'micheile.douvia@farmersinsurance.com' 
Cc: Garrett, Lindsey 
Subject: [SEND SECURE1New Disability Claim 2797583 

Hello; 

Could you please confirm the date last worked for the 
employee listed 
below? 

App. C-13 

""793 P.015/107 

LM 000030 



From: 09/03/2013 13:25 #793 P.017/107 

05/25/2010 16:54 FAX 
LMO 

425 898 8825 EVERGREEN SAMMAMISH 
5/2412010 6:02:Q3 PM PAU~ Q/UUb 

I4J 001/002 

~Libertx 
~Mutuat 
R~hm~ TO Lindsey Garren: 

ATTENDING PHYSICIAN'S STATEMENT 
'rhi, ronlli! 10 be f.omplered without ~lpCn~( lu Liberty Mll'~~1 lind 
r~lu,.ned along with your 9r1liul elllim for benclitJ or by the dat~ 

rc-q .. ~ted by th .. LIberty Mutual Cl~lm' Dept. 

<iroup M~ct J)is~bihly l'lallus 
Li~n\l LI[.:~"urDm .. ,.,v,"~J"l~) oiBo:'l"loo 
P.O. tlox 720~ 
loA~Qn, KY ~O'4' .• 7109 
I'hDM N~ .. {30C) J20-7585 
~"" .. re FIX NI).: (~UJ) 42:).·0119 

EMPLOY BFlICLAIMA NT NAME; -=D:.:E:.:.N..:.:N..:.I:.:;Sr..W;.;.;;n::..t~.H:.:..:...:IT~F.::..... _____ ~ ______ _ 

CLAIM NO' 2797583 
EMPLOYER/SPONSOR: fARMEH'i "ROIIP lNC 

5.S.NO' 
DATE O=f ~Bl.R~T~H-:-· ~2/--:16~f19::-::S7=--

'3 .. ~ariu eny \'C',,,.d Jlh~IClan~~l!J~~j~!~2~m!219.~l1~o~~~.~~~.~~~~ ~~?~~ 1!9~a' ~~Ilrj~· Mm",~u3ljon and 
V~1\:nt1U. AUmllli.trUlIOIl. IIItiUlaRW or Nl\~r",~ "va,puny. 1:r\Xlh ijf I,;UfI~Uln.yl f'\::pVt1IJ" Ip;rtt.y. 1i"\u\I;.IIt;Jucaf.Of\llln~tltUl",m!t and otny .:urn;:nt \11'" form1,lr L'nJ"llu~'lJt'" 1~ 
reRtlll1 Dny ~nd ~n mt111Q( 11\(onnaUon ..aIith re..t:~ ~ Iny ~ICllr nr m«l~ (onditinn ~ar utD,TrtUJnt G,'ml:, inch\Ciln@ oont'idcnll:.1 Information r'Cprdil'lt AJt:>SIIIIV 
IDII:.'tiw. 'OIlUII\OIlI<:~bld """""""' .• kobul.lO~ ",,_nee Dbu:i>o. _llWllllh IlIId MY non-modiolI] int.rfll'ticu U) m~ poutJ<ulor l'unlplIII} In the Libosn,' MUlu.l Uruup 
of C!J1TIPJlnl ........ 'o 'lll.nlt;h ll:lm A.lbrnJl1j~(, ~tu,m:, or ro ill; ~J l\1"'~titfiV\t. dr ro tho rlun Srtt1\lK\r (irSItJ(lnturutJ Plnn). Of to ,-wnoalll uf o[her o'pnIJl':lmQlli. providin~ 
":)Alm~ ft'\&Vllfr\T1.,.,.L Iil6I'YIL"CS 

I u.tWlllllnd Ih~ COIllPRIlY ~r l>13n $pOft>or IIJlII use tile ,"rbnna~on obtAined und~ IhlS A.Ulhm'1>2nM 01' dlrea1y trom "" 10 d&mline tJI~lbIJ~· for insuroJlOt beIlel\~. 
\vhlth I"ta'); include ~~~i!ti oneo1nc \~"nCfn "fly inJimnlJlilln &ll'lI"\1'U)fj .,,11 t'M" bJ releul~ tD ony pCI"S()n or or8ani!t.n~ c.xCD"T ", lh.; Man SP<X1~. ~1\$UnhS 
«)mp""lce. ot~er co""l'flnill$ j" 11'0 l.lbI!rt~ Muhl.1 GrWll M c;.)m~m"" 10 ,,!lIc~ , Dm \,,,1'1'''''1111& I '1~lm. I'mplo~ A$OiSWICC Pro""",,, (!'A!') ()t ~lftl;r cIJ~c 
tIlJUIIU!COWlt or .... I5'WIC< J1tOIIl'AmS pJ'Q\'idinG ScrvlCCi 10 !hU'lnn :;POJISDI' 6J1J!Jor to tlur C041p1l1Y. 9""0'" or odIet 1)~2IU'om ]>IovlthO!: clAims mM."II"1M\1I .,,4 
(,,:Ialm lu.(\,hory ~orvlo!liI W Ihe: I'WI) Splll)iur 81KJIar CU the: (:.Q.IO\)anY, thd Oroup l'olK"yhoIdCII( ur Ibi ~nllil\tclldun fOr p~rpo'j."" ol"duuitiJ'!Q: til. ('QmI'1IIl1)" iJdl .. ,iniIV,"it>Tl 

oil' .Io.im> ul..:Jor m( pol ... ,. un""'" ...... lag ,bsuni-..l ""'illl ...... l~l."otJ <0 its bmmt prO\lfllllll>. IIl1d p<1llOlU '" ",~..ulOtiOIl.' ptul'lOIJll: rn«lu;<lltr"""'n«" Of ,."'''''" i.D 
=n""I;"" ",iii> m~ ~I.i'h ...... may \r~ OI~r'W,"< p<f>lIiul.od or req.irud b) I.w 

17 1 rcJol.;~i\·~ II ui~1IbtJlt) bc'udll WI-lit" lilan U*, wtuclll1il\Quld ~\." ()NI' ~lld. I UUdt'IIlUU\(.! U~I (b.~ LOlUpun~ tLulII We." rJ\:l1t 10 IlITIOnVUI ~u.:h DVt"rp"ym'C'nl r,ulU m~. 

1Jl!:ludinK tlle ril;1l\ to rt!.I\l\:~ fUUJ,e diSilbUit)' benefItS. if;lJl) 
J U,l(kr>~ • .o U .. \ '''Y I"'f"lIl "ho k1wwiIlj/IY •• 110 ,vnu 11\1",,\ 10 injlll' • .Jok..w, .. 1' tJ .... ,,·cu.. CumplulY uiW/u, rJlIll Spoosur, JiI .. " .1;oI_n""" ur clow <QDtulll.U~ llI1~ 
lalie.. In\.:nrnp1Cle. <Of m)skacting mtorrmWQn m~) ht a~urty Ilr a \!l'im'rto' IIC\ PWl1Sh4bl(! under ~.w. 

I ~now that I rna)' reqU~ a copy oflhls AutltonzatlQn. I ~1hpj a pholographlc COJly.ortIJis A)J1IIOrlution shaIJ I!e i!$ valid as IJIo: originaJ. 'Iliis AIIlh~l'Jtio" shall 
become ellecnv~ on the da~ wtIeA(ln~ ne.~t \0 IIJY slgnatufe below, I \J11d~tand tllat'tllls A \I!hOri7J.! Ion shall be valid fortwoyem from the (\art Jt!IJW1IIi below \Yllh 
my si~rc aru.! thai r have tI(~ ri~ht ro ItvOk\; tllI~ i\Ulhonwion at any lime by wrincn nOOficaJiOl1 to Ihe ~mptll\y in the Li1lt:1t) MUluai grllllp on:umpal\les til \\llictt 

I r:t\~::c:e :18" Snooaoc I l .~ fmLi' ~ 
Illlre (~IAim~nr~ !\jpniimrt': Inr AlIthnrimlll 

PHYSICIAN'S INSTRUCTIONS 
I'LE.\.<;l'; /\0'1'1::, II' :\.'1)' J'OR'l'IO.'1 OF TIlLS 1I0KIIJ LS ~'l (:OMYLt:n:U. Wt WILL llli lU:QlII.RW '1'0 lWQll!:srnlli l:'llI'OIl.\1AT10I\ 

WruCH WILL RESl'LT IN A D£LtI. Y IN DETERMlNATIO~ OF YOI:R PATIENT'S DISABlLITI BENEFITS. 
TlU'. rI.lNICAf.INFORMATION N COMBINATION WI11t THE PHV!\Ir'AI. FAC1'lIRSOF YOllR PAT\I~N'f'SjOR ANI) 

Tlffi CO!\TRACTl.AT. l'kOVTSIOl';S nmJ:R WH1('H HF.JSHF.. TS COVF.Rrn, ~n.T .liEll~D t61'ST AlILlSlf TRY. M~'r APPROI'!\:IA TR 
WORK ABSENCE Dt;R.mO~. 

I~S~ ICOO 

~ ';U eIrJ" IClW '" G\ MJ '" ~~ D ,ICL)9 
H .... , pali"nl eyer had Iho ~ ,)r Ii :rimil~'r -;;"~ion? Ye, ~ 
U'''y c~n. StSll! whoo Aad describe. 

10 

o , 

No 

DP 402 Rey UV()8 PIIYSICIAN5 PE:~AStC()MPLETE TilE. RE.VERSE ~IDE OF THIS mll.M 
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Fl'"om: 09 / 03 / 2013 13 ; 26 11793 P . 018 / 10 7 

05/25/2010 16 : 56 FAX 425 8S8 8825 EVERGREEN SAMMAMISH rm 002/002 
LMG 5/2412010 6:02:43 PM PAGE 5/005 Fax Server 

3. P\6U6 dAso::rlbc in detaIl your PROPOSED 'TRl!.'\TMEl'Tf PlAN. Ptc.a..o!at allllled~.uoDS the 1'1!lcn1 I> l/lki.o8 ror this co,.;t.10ll. Inth"ie I) y= ~~~~ plrul. lDEmlFY ANY R~TIUcrIONS yo" have Impo~ DIl yo.r ~Tieor N rhll TIO'III. 

, 

REMARKS: .. 

- .'"?tdL€. 
5. MENTAl1NERVOUSIMP~ 

Cl .... 1- PltTioa11o able to Nn<1iQn .. 1l'Joor OUU.:u>.1 ~"'6't'(. l.n l.n1Upeno".L~l.1iQIII (t>o limh'lTIoru). 

CI~ 1 • 'P:lii.6nl iA able TO fiUl4"tion in rno:!1 'iI~~h!1 $in,rulol"lf.;U\d t:n~I\p.1! LA mD'I1l\,er~flOnnl ~liUrom lslLJ,hl hm j 'i'lllul~). 

Clan) .. Piltienl u. ~te to Msaso.l.n Wlly llaliwd slIt'.5sJ\lI slhlRliOJlII or on~i'\(lll Vl UllltcpcnOIJnJ. mllllalJ£t (m.vxN lln:lil&1ioJ).6). 

Chtn 4 ~liOUI it. IlJll\hl~ TO etl,t\o'\# t.n ~C'C'-5fuJ ilru:1tlOD5 or.cn~p.lD1Upc:rj;ou~1 rfliATicrt! (mttrked lim.illlitlDs). 

Ca.. 5 - FaTW1llrn1 'if-ni;'<;1Ill' IO~ .j"fliJh~k>8~t.l. 10 io~;c.~ ptlSQJlI\L .... d I .. ial MJllllmcrn (o~ 

REMARKS: ~~-' ~ ~ ~ 
- ~~ .~o.d 

P\lncrionoU CApacily. 

(pV Am.",,,,,,, ~ A1<JI) 

C~\U I;N<> Limi.Mlon 

Clrw;.\, Mvk:<l UmtTali~Il Ct .... 4; CO"l'Io! .. Umi'~':o', 

Blood PAl~se (l\loJit vu.il); 

Dale: of Next Scheduled Vi&it 
N-. y\)U "iB I~LT!~ lh. patieul? ___ Y.s __ No 
If ",";""1 hru. bOlUl lI>{err<ld 10 a.oo.1lcr pbyliciaa, plcBI.c i.nc1iCllTe lb. IIRIllC Df pay.;eiTUT. tdd~ ... lelephonr: numb<>r. IlIX1 
,..".on for refer!1lt. 

--y,.. N. 

Hils paueOJ belli! hospiW confined? 
Dales .fCDlliLMD1CII!; F~"' ____ _ 
w., ... ~ pc.r1ormcd1 Yeo N. 

Cl'T CQ40; _____ Do"" I'u{ormo:1 
Nunc a.od Addrus (>1 Ro.pll~t --------

9. Af1~ yQ\l h~Ve COPlpleted tllli fonn. pl<Ale .ttnr;1r cople. of the followh'f: lun.er;"l&: 

'-') . OW"'"O'" for lho period ol'~111lO<JI or ror lho I .. , two y...,.. 
- Tcsl RullI" Ibow\Ds medienl cvlden ... · • 
. ."l1olpll=-1 di~b;u,. RI ntmoJ)' (if "Ppliooblo) 
- CoMtllllll1l pby>lcinD', ropO", (if.ppUcnbleJ 

It.J be Kihichak, MO 

Yn No 

Ane 55 No. or""'" ID No. 

Sammamish, WA 98074 

Cod¢ 

Luba Kihichak, MD 
DP 403 Rev. m50 NE 8th St., Suite 103 

Sammamish, WA 98074 
4258980305 TAX 10 #91-0844563 

~ .... ("" - ~( t' ;- n 
FuN •. 
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F rom: 

07/12/2010 15 : 24 FA X 425 888 8825 EVER5REEH SAMMAMISH 

Patient Chart 

WILLHITE, DENNIS 

Progress Notes 

05/19/10: 02:09pm 
Depression anxiety 

Providers: lk 
Luba Kiruchak, MD • EMO Sammamish 

Chief Complalnt(s); Discuss stress . 

Weight: 200 Ibs Jbs 
Health Maintenance:Welght X 
Blood Pressure: 110 I 72 
Health Maintenanca:Bloot;! Pressure X 
Pulse: 68 
Temperature; 96 F "F 

86021 

Respiration Rate: 12 

Curr&nt Medications: 

Allergies: 
NKDA 

Pain Assessment: the patient reports no current pBin. 

Patient AmbUlatory; yes 

Mask worn by patient: not appllcable 
Mask worn by staff: nol applicable 

Intake done by: - EMG Sammamish 

• ..... •••• .. • .... • .... • .... ···End MA Intake Section .. ·"' .... •• ..... •• .. •••• .... •• .... • 

History of Present Illness 

09/03/20 1 3 13 : 3 2 11 7 9 3 P . 033/ 10 7 

~0 1 5/ 0 32 

Date Printed: 07/12/10 
Sex: MAge: S3 DOB: 02/1611957 

DENNIS WILLHITE is Q 53 yr old male, who presents for evaluation of the following: 

Problem 1: S-Anxiety:and DepreSSion. 

History ofpresent illness : 

Duration of anxiety: 18 month(s) 
Frequency of anxiety: constant 

AnxietY situational?: yes 
Pan ic attacks?: no 

Flashbacks or nis-htmares?: no 
Obsessive thoughts (persistent and unwanted)'?: yes 
Compulsive behavior:; (ex . hand washing, lock checking)?: no 

App. C-16 
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From: 

07/12/2~tO 15:25 FAX 425 888 8925 EVERGREEN SAMMAMISH 

Patient Chart 

WILLHITE, DENNIS 

Depression?: yes 

Medications tried for anxiety: no 

Review of systems: 

Chest pain/tightness'!: yes 
Dyspnea (shortness of breath)?: no 
Heart palpitations'/: no 
Diaphoresis (sweating)?: no 

Major Problems 
TOBACCO USE (NO) No cu.rrent tobacco use 

Current Medications 

AllergIes 
NKDA 

Past Medical Problems: none 

Past Surgery: none 

86021 

Current Medications (include nutritionallherbal supplements): none 

Medication Reactions/ A lIergieslInto Jerances: none 

Inununizations: last Td probably over 10 years 

Past Infections: Yes 
Chickenpox: yes 
Tl1berculosis: no 
Rheumatic fever: no 
Hepatitis; no 
Pneumonia: no 
Pelvic Infection: no 
Other: measles in his childhood 

Past Exams: Yes 
Eye Exam (last): 2007, wears glasses 
PSA (last): no 
Cardiac Stress Test (last): no 
Stool for blood (last): yes 
Sigmoidoscopy/Co1onoscopy (last): no 
Other: sees dt:nti&t regularly 

Marital Status: Married. 

Lives with: family 

App, C-17 

09/03/2013 13:33 #793 P.034/107 

~ 018/032 

Date Printed: 07/12110 
Sex: MAge: 53 DOB: 0211611957 

Printed using Practice PaTlner@ 

LM 000049 



09/03/2013 13:33 #793 P . 035/107 
From: 

07/12/2010 15:25 FAX 425 898 8825 EVERGREEN SAMMAMISH ldJ017/032 

Patient Chart 

WILLHITE, DENNIS 

Children: sons, age(s) 18. daughters, age(s) 21, IS 

Alcohol: yes, has About 2 a week 
Smoking: non-smoker 
C.affeinc intake: two or less cafteina(cd bt!verages per day 
micit drugs: no 

.' 

Occupation: employed full-time manager 
Occupational exposure to respiratory irritants: no 

Exercise: regular (4 x a week or more) aerobic activity 

86021 
Date Printed: 07/12110 

Sex: MAge: 53 DOB: 02116/1957 

Nutrition: moderate sugar, sodium, saturated fat, and cholesterol intake, trying to limit calories to achieve or 
maintain ideal body weiiht 

Sexual history: satisfied with sexual function 
Contraception: wife on OCPs 

Pets: no 

Review of Systems 

Constitutional: as above 
Cardiovascular:' negative 
l~espiratory: negative 
Gastrointestinal: negative 
Psychiatric: CIS above 

Objective 

Bp: 110/72, Pulse; 6!l 
Temperature: 98 F, Weight; 200lbs 
Respirations: 12 

Body Mass Index: 26,41 kglm2 
Height: 6'1" on 06120/2008 (Date at left also applies to BMI above) 

General: WeB appearing. nouri~hed in no distress. 
Henrt: regular rate and rhythm, no murmur or gallop 
Lungs: Clear to auscultation. No wheezes, rales, or rhonchi 
Abdomen: abdomen soft, nondistended with bowel sOl.U1ds nl, no organomegaly or masses, no tenderness Or 

hemla 
Oriented to: person place time situation 
Speech: normal 
Recent memory: intact 
Remote memory: intact 
Affect; anxious depressed 
Intellectual functioning: appropriate 

Current Suicidal or Homicidal Ideation: no 
Associations: congruent 

Printed using Practice partner® 
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From: 
09/03/2013 13:34 #793 P . 036/107 

07/12/2010 15:25 FAX 425 898 8825 EVERGREEN SAMMAMISH @018/032 

Patient Cbart 

WILLHITE, DENNIS 

Diagnostic Testing Results 

Assessment 

DIAGNOSJS: 
anxiety depression. 

Plan 
zanax cltalopram referral to Emmaus counseling 

Ordara Made: 

Contact clinic ASAP if discomfort increases 

86021 

Go to Emergency Room for severe symptoms or after hours 

Date Printed: 07/12/10 
Sex: MAge: 53 DOB: 0211611957 

Visit time/counseling/coordination of care: Total face to face visit time = 30 minutes out of which 30 minutes 
were spent in counseling and coordination of care 

Rx: XANAX O.25MG 1 TAB three times daily for 10 days. 30TAB. Ref: 0 
Rx: CITALOPRAM HYDROBROMIDE 20MG 1 TAB 00 for 30 days. 30TAB, Ref: 3 

# SIGNED BY LUBA K1HICHAK. MD fLK) 05l231201n O!l~'\OPM 

Printed using Practice partner® 
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Fr-om : 09/03/2013 1 3 :43 

Liberty Mutual Consulting Physician Referral 
Consults - Claim 

Consulting Physician: Don, Laura 

#793 P .060/107 

Office: 0913 Claim #: 2797583 -Document Locauon'i -

Oaimanr Name: DENNIS H WIUHlTE ~ Document List 

o Correspondence 

lJ Paper File Date of Birth: 

Date of Di"bilit)': 

Claimant SSN: 

Product Type: 

2/16/1957 

5/18/2010 

• ... ·*··3073 

Own Occupation 

Policyholder/Self-Insured Plan Holder: 

Referred By: 

Assigned Nu ... c Case Manager: 

Diagnosis: 

Oaim Status: AP 

Date Sent: 7/20/2010 

Da'" BenefitS !legan: 5{25/2010 

Paid Through: 7/5/2010 

FARMERS GROUI' INC. 

GIACHETfI,JULIE 913 8'734-1461 

296.2 DEPRESSION, MAJOR, 293.84 ANXIETY DISORDER IN COND! 

Questions OJ" ]~"UtS for Physician: (Nore - If a. physician has viewt:d dU$ claim in the: pasT plea.se detail the physician and the outcome) 

Claim', rust consul!. Oaim approved thru 7/5/10 based on <e', hx of depression w/any,jeIY which is cu"endy aggravated by work stress, 10 

aUow time for new mc<.!> to take effect, R&Ls to avoid str<ssful situation., ER'CW 7/6/10, MDA guidelines show 14{28/56. £E be plan is 
counseling 4 sessions, one po, " .. cek, fi,,;< session on 7/19/10. Updated meds show EE is impro'~ng. ER1W 8/12/2010 Is continued 
psychatric impairment supported? If so, "nat is a reasonable duration? 

App. C-20 
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Fr om : 
09 / 0 3/20 1 3 13;4 5 # 7 93 P.06 4 / 1 07 

FUNCTIONAL MENTAL STATUS EVALUATION 

~Libertx 
\P'Mutual.· 

Group ~ Disability Cl:!iJIIS 
ubcxty Lifio~ C""'l""'Y ofll.-.. 
P.o. Se»' 72t19 

Return To: Julie Giaehetti 

t..az.daa, KY 40742-illl9 
l'h~e}Jo~ (800)320-75115 
Se:tlll! Fax 'No.; (603)422-0119 

EMPLOYEE/CLAIMANT NAME: -==D~ENN~:::lS:...~:.:.1JIL=lliJTE::.;:..;:.=.. ______ ~ ___ _ 

pag~ J 0/3 

CUlM NO: _2_7;,.;.9_7_58_3____ S.S. NO: ______ _ 

EMPLOYE.R/SPONSOR: I='A.RME:RS GROUP INC. OATE OF BIRTH.: -=t.21~161~19S7:.:...t. ___ _ 

TO B£ COMPL£!ED BY PHYSICLUl: 

Please providS I cOmplere description. of your patient's current MCIIlaI S talUS Bum in :rlle fo]lowing areas. Also, if your 
PlItient wlfl b~"®t Qf work, ~ is ~ to be sigrlifu:antly i~ for 101lgu tban4 weeks, please attaoh a copy of 
)'Our clinical progres:s notu and a copy of the treatn:101lt plan that is ~t 10 the medical insunmco company. 

(level or alertne$S, r:>"ficnt'a crienration) . 

~c.~~""'~ ..k".e. .-b .... r-6':"C ;, '-<-<d-ir.. J..~-i. u:-l" 

l~m~l~ __________________________________________________ ___ 

SIIort Term: 
~nRTum: ------------------------------------------~------------

'DP 532 Rev. 06/0 1 

App. C-21 

LM 000079 



F r om: 

~Libertx 
~ Mutual. 

Go~: ____________ _ 

J)ugnosis (DSM IV) 

Axi~ I 3;:tc. ~""2.
A.Jtjs n 
Axis OI -'-___ --:-'~~-

AXi&IV ~',*~r 
Axtl V .. ..:S"b 

~=---------
Current GAt " __ s,"--v----__ _ 

llO$2ge: 

DCI~'t: 

Do""l!e: 

DtmI~~, 

Success Indicator: 

App. C-22 

"re'l~ 
FN<{OlOlMJ" 

FnqneJ>QY, 

P«q-CYI 

09/03/20 1 3 1 3 ; 45 11 793 P . 065/107 

Functional Mehta! Sto/JD Evaluanolt 
pcglZ J 0/3 

Timeline: _____ ----

bate:: _7..!-1.&=z:...'"J......t./..:.<..:,, _____ _ 

** TO TAL PAGE . 06 ** 
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From: 
09103/2013 13:46 #793 P.066/107 

JUL 19 20]0 12: r8 PM FR LIBERTY MUIUHL b~~ ~OO OO~~ IY .~ ____ • ___ _ 

~ libert:.Y. 
\p Mutual . 

.JUDGMENT AND J;NSIC.H1: (What evidence supports impairmont?) 
;Ik\=\=4-

FU7IctWffai Memo/ Slctus Evaluation 
pagdof3 

rusK almA VlORS: 
SQicibt tb&U&:l!1S, pi,..., ~"r --=:::::= ........ ...:x..:=--=f.....!.:.uI~_"S=-u.....:.:· ,:..;:;e..;..;; J.....~\_-t_tu..e..---=j'rh..:...:-h~._k.,.-=---tf_/4c...._..;.... _ 

Bemici6.allhe"gblJp plaJls, actio", _..:..:::!::!:::..=::...... ______ ----: __________ ~---__ 

SUBSTANCE ABUSE: 
.~.IA. -e. 

(ab~ dependency) 

Wbott functloa.J abi.\i1:ia are ~tlll r~ed? ± 
~ c.-<'L1 (~ , , •. ,:,,~ • 

.- I \ 
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F ..-om ; 09/03/2013 13:54 #793 P.OB5/107 

Group Market Disability Claims 
Liberty Life Assurance Company of Boston 
P.O. Bo)( 7209 

May 24, 2010 

Dr. Luba Kihichak 
22850 Ne 8th Street Suite 103 
Sammamish, W A 98074 

RE: Short Tenn Disability Benefits 
Patient: Dennis Willhite 
DOB: February 16,1957 
Claim Number: 2797583 

Dear Dr. Kihichak.: 

London, KY 40742-7209 
Phone No.: (800) 320-7585 
Secure Fa)( No.: (603) 422-0119 

We are the disability benefits carrier for your patient, Dennis Willhite, and are requesting 
specific medical infonnation in order to approve Mr. Willhite's disability benefits. Please 
provide the following: 

• A completed Attending Physician's Statement (attached) 
• All treatment notes, diagnostic test results and procedure reports from May 2010 to the 

present. 

Please fax the information back to my attention at 603-422-0119 as soon as possible but no 
later than June 7, 2010. 

Although HIP AA does not apply to disability insurance carriers, we understand your 
responsibilities under HIPAA as a health care provider, and our associated responsibility of 
ensuring this information is protected against deliberate or inadvertent misuse or disclosure. 

As the insurance carrier providing employer sponsored Short Term Disability Benefits 
coverage to your patient, Mr. Willhite has provided your office with a HIP AA compliant 
authorization signed by him allowing the release of infonnation to our company. This 
authorization specifically allows you to release medical information to us and is valid for two 
years from the date ofMr. Willhite's signature. If you have any questions, please contact me 
directly. 

Sincerely, 

L;nQ.2~~ 
Disability Claims Case Manager 
Phone No.: (800) 320-7585 Ext. 41680 
Secure Fax No.: (603) 422-0119 

App. C-24 
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From: 09/03/2013 13:55 #793 P.OB7/107 

~Liberty 
\p MutuaL 

ATTENDING PHYSICIAN'S STATEMENT 

This form is to be completed without expense to Uberty Mutual and 
I C"lUIII!;"tJ ilSluJl~ rthlt IVU1 v.ll;IHAl r...I,dlll rUJ l""au:flb u. by the: t.l40lc 

requested by the Liberty Mutual Claims Dept. 

Group Market Disability Claims 
Liberty Life Assurance Company of Boston 
P.O. Box 7209 
London, KY 40742-7209 
Phone No.: (800) 320-7585 
Secure Fax No.: (603) 422-0119 

Return To Lindsey Garrett 

EMPLOYEE/CLAIMANT NAME: DENNIS WILLHITE 

CLAIM NO: 2797583 S.S.NO: 
EMPLOYERJSPONSOR: FARMERI2 QROU~ INC. DATE OF BIRTH: 2/16/12~7 

AUTHORIZATION TO OBTAIN AND RELEASE INFORMATION 
J authorize any licensed physician, modieal provider, hospital, medical facility, HMO, pharmacy, govern men' agency, including the Soanl Security Administration and 
VetM,'!!»,Al!.rnipistratinn. insw-ance or rejgsurance comu"ny. credit or eopSU(l)er reoot1in. ae.ney, f\n.n.ieJI~uCll.tioo.1 institutions ana any current or fQnn~r employer to 
release any and all medical information with respect to my phy,ical or mental condition andlor treatment of me, including confideDtial information regarding AlDSlHN 
infection, commWlicable diseases, alcohol and subslance abuse, mental health and llJly non-medical information to the particular (Ampany in the Liberty Mutual Group 
of companies to which lam subrnining a claim, or to its legal representative, or to the Plan Sponsor (ifSelfinsured Plan), or to persons or other organizations providing 
claims managemenl services. 

J understand the Company or Plan SpoDsor will use the informalion obtained under thjs Authorization Or directly from me to de1ermine eligibility for insurance benefits, 
which may include assessing ongoing treatment Any information obtained will not be released to any person or organizations EXCEPT 10 the Plan Sponsor, reinsuring 
companies, other companies in tbe Libet1y Mutual Group of companies to which J am submiMing a claim, Employee Assistance Programs (EAP) or other disease 
management or assistance programs providing services to the Plan Sponsor and/or to the Company, persons or other orgnnizalions providing claims management and 
claim advisory services to the Plan Sponsor andlor to the Company, the Group Policyholder or ils agents/vendors for (JUrposes of auditing the Company's administratioo 
of claims under the policy and/or assessing .tatistical claim data related to its beneht progratru, and persons or organiutions providing medical treatment or services in 
connection with my claim, or as may be olherwise permitted or re<[uired by law. 

If! receive a disability benefit greater than that which I sbould have been paid, J understand that the (Ampany has the right to recovel such overpayment from me, 
including the right to reduce future disability benefits, if .ny. 

I undecet:.ncl1h3t:my puson who knowinyJy. llnd with intent to injut'C, defn.ud, or deceive tbe Company ~ndJor Plan Sp0nior. file, a rtat~ment or daim conteinins any 
fal,e, incomplete, or misleading information may be guilty ofa criminal act puni,hable under Jaw. 

I know that 1 may request a copy ofthis Authorization, I agree titat a photographic copy of this Authoriza~on shall be as valid as tlte original. This Authorization shan 
become effe<:tive on the date appearing next to my signature below. I understand thatlhis Authorization shall be valid for two yea,. from the dete appearing below with 
my s;gnature and that I have the right to revoke thjs Authorization 411 any tjrne by written notification to the Company in the Liberty Mutual group ofcompilnies to which 
, submit a claim and/or the Plan Sponsor. 

I I I 
Date Claimant's Signature (or Authorized Representative) 

... . - , ., .. : . ,-. ; ::, -' \: .. ," ,.' , .' ' , ',:! . >, " " '., 
PHYSICIAN'S INSTRUCTIONS 

PLEASE NOTE: IF ANY PORTION OF THIS FORM IS NOT COMPLETED, WE WILL BE REQUIRED TO REQUEST THE INFORMA nON 
WHICH WILL RESULT IN A DELAY IN DETERMINATION OF YOUR PATIENT'S DISABILITY BENEFITS. 

THE CLINICAL INFORMATION, IN COMBINATION WlTH THE PHYSICAL FACTORS OF YOUR PATIENT'S JOB AND 
THE CONTRACTUAL PROVISIONS UNDER WHICH HE/SHE IS COVERED, WILL BE USED TO ESTABLISH THE MOST APPROPRIATE 

WORK ABSENCE DURATION. 

J. DIAGNOSIS 
Primary ICD9 
Secondary ICD9 

ICD9 
Has patient ever had the same or a similar condition? Yes No 
If "Yes", state when and describe. 

What is your prognosis? 
, 

F or Pregnancy: 
EDC Date of Delivery Type 

2. DATES OF TREATMENT 
(a) Date of First Visit (mo/day/yr) 
(b) Date of Last Visit (moldaylyr) 
(e) Frequency of Visits ___ WeekJy --- Monthlv Other (Specify) 

(d) Date of First Treatment (~o/day/yr-) -
(e) Date Symptoms First Appeared I Accident Occurrcd (mo/day/yr) 
(f) Date Patient Advised to Cease Work 
(g) Estimated RcItlrn to Work Date 

DP 402 Rev, 02108 PHYSICIANS: PELASE COMPLETE THE REVERSE SIDE OF THIS fORM 
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From : 09/03/2013 13;57 #793 P.OB9'107 

Group Market Disability Claims 

~Libertx \P Mutuat 

Liberty Life Assurance Company of Boston 
P.O. Box 7209 

May 24,2010 

Dennis Willhite 
20348 Ne 34th Ct 
Sammamish, W A 98074 

RE: Farmers Group Inc. 
Short Term Disability Benefits 
Claim #: 2797583 

Dear Mr. Willhite: 

London, KY 40742-7209 
Phone No.: (800) 320-7585 
Secure Fs){ No.: (603) 422-01 J 9 

We are writing with regard to your claim for Short Tenn Disability Benefits (STD) under the 
Fanners Group Inc. STD Plan. In order to consider your claim for disability benefits, we are 
requesting you provide us with medical infonnation. 

On May 24,2010, we contacted Dr. Luba Kihichak requesting a completed Attending 
Physician's Statement, all treatment notes, diagnostic test results and procedure reports from 
May 20 10 to the present in order to support your claim for disability benefits. Please contact 
Dr. Kihichak and request that this infonnation be sent to us within the timeframe specified 
below. 

The Fanners Group Inc. STD Plan requires that, in order to receive benefits, you provide proof 
of disability within a required timeframe. Your cooperation in providing the requested 
information is essential to our claims investigation. We ask that you provide us with this 
infonnation no later than July 7, 20 10 (45 days) as required under the tenns of your Plan. 

Although you have until July 7, 2010, under the tenns of your Plan to submit this information, 
as well as any other documentation supporting your claim for disability benefits, we ask that 
you submit this infonnation as well as all other supporting documentation as soon as possible. 

Please be advised until we have proof of disability and all required forms, we will not be able 
to make a claim determination. No benefits will be issued during this investigation period. 

If there are any other attending physicians or specialists, including physical therapy providers, 
please have them forward all of your medical records pertinent to this period of disability 
within the timeframe stated above. 

App. C-26 
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From: 
09/03/2013 1 3;5 7 #793 P.090/107 

In the absence of this information, we will make a claim determination based on the 
information in our file. 

If you have any questions about your disability benefits, please contact me. 

Sincerely, 

o~Jt~ 
Lindsey Garrett 
Disability Claims Case Manager 
Phone No.: (800) 320-7585 Ext. 41680 
Secure Fax No.: (603) 422-0119 

App. C-27 

LM 000105 



Fr"om : 

~Libertx \P Mutuat 

May 28,2010 

DENNIS WILLHITE 
20348 NE 34TH CT 
SAMMAMISH, WA 98074-0000 

RE: FARMERS GROUP INC. 
Short Term Disability Benefits 
Claim #: 2797583 

MR. WILLHITE 

09/03/2013 13;58 

Liberty Life Assurance Company of Boston 
Disability Claims 
P.O. Box 7209 
London. KY 40742-7209 
Phone: (800) 320-7585 
Secure Fax No.: (603) 422-0119 

#793 P.093 / 107 

We are pleased to advise you that your claim for Short Term Disability (STD) benefits has been 
approved based upon your inability to perform your occupation. Benefits have been approved through 
6/4/2010 based upon the medically supported disability date of 5/18/2010. 

We will be contacting you by phone to provide further details regarding the approval and to advise of 
the next steps in the administration of your claim. 

If you have any questions regarding this information. please contact our office at (800) 320-7585, 
Monday through Friday, 8:00am - 5:00pm EST. We will be happy to assist you. 

Sincerely, 

Lrn~~~ 
Disability Case Manager 
Phone: (800) 320-7585 
Secure Fax No.: (603) 422-0119 

App. C-28 
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From: 

~Libertx \P Mutual. 

July 6,2010 

Dennis Willhite 
20348 Ne 34th Court 
Sammamish, W A 98074 

RE: Short Tenn Disability Benefits 
Fanners Group Inc. 
Claim #: 2797583 

Dear Mr. Willhite: 

09 /0 3/2013 ,4 ;00 

Group Market Disabil ity Claims 
Liberty Life Assurance Company of Boston 
P.O. Box 7209 
London, KY 40742-7209 
Phone No.: (800) 32()" 7585 
Secure Fax No.: (603) 422-0119 

We are writing with regard to your claim for Short Tenn Disability Benefits (STD) under the 
Fanners Group Inc. Group Disability Plan. 

11793 P . 09 7/ 107 

In our continued efforts to serve you promptly and courteously, we have adjusted our caseload 
assignments. As a result, I have been assigned as your dedicated Disability Case Manager. 

If you have any questions regarding the above, please contact me. 

Sincerely, 

Ji!!eru~ 
STD Case Manager 
Phone No.: (800) 320-7585 Ext. 41461 
Secure Fax No.: (603) 422-0119 

App. C-29 
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Fr-om : 

~Libertx \:P Mutuat 

July 7, 2010 

Dennis Willhite 
20348 Ne 34th Court 
Sammamish, WA 98074 

RE: Fanners Group Inc. 
Short Term Disability Benefits 
Claim #: 2797583 

Dear Mr. Willhite: 

09/03 / 20 13 14:00 #793 P . 09B/10 7 

Group Market Disability Claims 
Liberty Life Assurance Company of Boston 
PO. Box 7209 
London. KY 40742-7209 
Phone No.: (800) 320-7585 
Secure Fax No.: (603) 422-01 19 

We are writing with regard to your claim for Short Term Disability Benefits (STD) under the 
Fanners Group Inc. Group STD Plan. Your disability claim is currently approved through July OS, 
2010. In order to consider continued disability benefits beyond this date, we are in need of 
additional medical information. 

On July 2. 2010. we contacted Dr. l.nha K ihi .. hrl k w.(jllf':stine rill trf':~tmf"nt note~ and diagnostic test 
results from May 19, 2010 to the present, and a treatment plan and an estimated return to work 
date in order to support your claim for ongoing di~ahility hf':nf':fit<; Plf':~Sf': ~()nt~r.t nr K ihich~k 
and request this information be sent to us within the tirneframe specified below. 

The Farmers Group Inc. STD Plan requires that, in order to receive ongoing benefits, you provide 
proof of disability within a required time frame. Your cooperation in providing the requested 
in[onualiull is t:sst:uliaJ lu uur claims investigation. We ask that you provide us with this 
infonnation no later than 45 days from the date of this letter, by August 20, 2010, as required 
under the terms of your Plan. 

If there are any other attending physicians or specialists, including a counselor or therapist, please 
have them forward all of your medical records pertinent to this period of disability within the 
timeframe stated above. 

In the absence of this information, we will make a claim determination based on the information in 
our file. 

If you have any questions about your disability benefits, please feel free to contact me. 

Sincerely, 

Ji!!elli~ 
STD Case Manager 
Phone No.: (800) 320-7585 Ext. 41461 
Secure Fax No.: (603) 422-0119 
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From: 

~Liber1J. \P Mutuat 

July 12,2010 

Dr. Luba Kihichak 
22850 Ne 8th Street Suite 103 
Sammamish, W A 98074 

RE: Short Tenn Disability Benefits 
Patient: DeIU1is Willhite 
DOB: February 16, 1957 
Claim Number: 2797583 

Dear Dr. Kihichak: 

0 9/03/201 3 14:01 

Group Market Disability Claims 
Liberty Life Assurance COmpWlY of Bostoll 
P.O. Box 7209 
London, KY 40742-7209 
Phone No.: (800) 320-7585 
Secure Fax No. : (603) 422-0119 

#793 P .1 00/1 0 7 

We are the disability benefits carrier for your patient, Dennis Willhite, and are requesting 
specific medical infonnation in order to extend Mr. Willhite's disability benefits. Please 
provide the following: 

• All treatment notes, diagnostic test results and procedure reports from May 19, 2010 to 
the present. 

• Your treatment plan and an estimated return to work date. 

Please fax the information back to my attention at 1-603-422-0119 or mail to the above address 
by July 25,2010. 

Although HIPAA does not apply to disability insurance carriers, we understand your 
responsibilities under HIPAA as a health care provider, and our associated responsibility of 
ensuring this infonnation is protected against deliberate or inadvertent misuse or disclosure. 

As the insurance carrier providing employer sponsored Short Term Disability Benefits 
coverage to your patient, we have provided your office with a HIP AA compliant authorization 
signed by your patient allowing the release of information to our company. This authorization 
specifically allows you to release medical infoimation to us and is valid for two years from the 
date ofMr. Willhite's signature. If you have any questions, please contact me directly. 

Sincerely. 

Ji!e"~ 
STD Case Manager 
Phone No.: (800) 320-7585 Ext. 41461 
Secure Fax No.: (603) 422-0119 
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From : 

~Libertx 
~ Mutuat 

July 19, 2010 

Dr. Richard Wemhoff 
8290 165th Ave Ne 
Redmond, WA 98052-3948 

RE: Short Term Disability Benefits 
Patient: Dennis WilHrite 
DOB: February 16, 1957 
Claim Number: 2797583 

Dear Dr. Wemhoff: 

0 9/ 0 3/2013 14:02 " 7 93 P . 102 / 107 

Group Market Disability Claims 
Liberty Life Assurance Company of Boston 
P.O. Box 7209 
LondoD, KY 40742-7209 
Phone No.: (800) 320-7585 
Secure Fax No.: (603) 422-01 J 9 

We are the disability benefits carrier for your patient, Dennis Willhite, and are requesting 
specific medical information in order to extend Mr. Willbite's disability benefits. Please 
provide the following: 

• Functional Status Evaluation 
• All treatment notes, diagnostic test results and procedure reports from July 2010 to the 

present. 
• Your treatment plan and an estimated return to work date. 

Please fax the information back to my attention at 1-603-422-0119 or mail to the above address 
by July 25,2010. 

Although HlP AA does not apply to disability insurance carriers, we understand your 
responsibilities under HIPAA as a health care provider, and our associated responsibility of 
ensuring this information is protected against deliberate or inadvertent misuse or disclosure. 

As the insurance carrier providing employer sponsored Short Term Disability Benefits 
coverage to your patient, we have provided your office with a HIP AA compliant authorization 
signed by your patient allowing the release of information to our company. This authorization 
specifically allows you to release medical information to us and is valid for two years from the 
date of Mr. Willhite's signature. If you have any questions, please contact me directly. 

Sincerely, 

Jf!!,,~ 
STD Case Manager 
Phone No.: (800) 320-7585 Ext. 41461 
Secure Fax No.: (603) 422-0119 

App. C-32 
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KING COUNTY 
SUPERIOR COURT CLERK 

E-FILED 

The Fi~g5r~~~¥e~ri11tfeti~~f8 SEA 

Trial Date: December 2,2013 

8 

9 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KING COUNTY 

10 DENNIS WILLHITE, 

11 Plaintiff, 

12 v . 

13 FARMERS INSURANCE GROUP, d/b/a 
FARMERS NEW WORLD LIFE 

14 INSURANCE COMPANY, a Washington 
corporation, ZURICH AMERICAN 

15 INSURANCE CO., a corporation, 

16 Defendants. 

17 

No. 12-2-23827-8 SEA 

DEFENDANT FARMERS NEW WORLD 
LIFE INSURANCE COMPANY'S JURY 
INSTRUCTIONS 

18 Defendant Farmers New World Life Insurance Company respectfully submits the 

19 following proposed jury instructions. 

20 DATED: November 25,2013. 

21 

22 

23 

24 

25 

26 

STOEL RIVES 1.[1' 

sl Jill D. Bowman 
Jill D. Bowman, WSBA No. 11754 
Molly Daily, WSBA No. 28360 
Attorneys for Defendant Farmers Insurance New 

World Life Insurance Co. 
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PROPOSED JURY INSTRUCTION NO.1 

2 (Introductory Instruction) 

3 It is your duty to decide the facts in this case based upon the evidence presented to you 

4 during this trial. It is also your duty to accept the law as I explain it to you, regardless of what 

5 you personally believe the law is or what you personally think it should be. You must apply the 

6 law from my instructions to the facts that you decide have been proved, and in this way decide 

7 the case. 

8 The evidence that you are to consider during your deliberations consists of the testimony 

9 that you have heard from witnesses, and the exhibits that I have admitted, during the trial. If 

10 evidence was not admitted or was stricken from the record, then you are not to consider it in 

11 reaching your verdict. 

12 Exhibits may have been marked by the court clerk and given a number, but they do not 

13 go with you to the jury room during your deliberations unless they have been admitted into 

14 evidence. The exhibits that have been admitted will be available to you in the jury room. 

15 In order to decide whether any party's claim has been proved, you must consider all of 

16 the evidence that I have admitted that relates to that claim. Each party is entitled to the benefit of 

17 all of the evidence, whether or not that party introduced it. 

18 You are the sole judges of the credibility of the witness. You are also the sole judges of 

19 the value or weight to be given to the testimony of each witness. In considering a witness's 

20 testimony, you may consider these things: the opportunity of the witness to observe or know the 

21 things they testify about; the ability of the witness to observe accurately; the quality of a 

22 witness' s memory while testifying; the manner of the witness while testifying; any personal 

23 interest that the witness might have in the outcome or the issues; any bias or prejudice that the 

24 witness may have shown; the reasonableness of the witness's statements in the context of all of 

25 the other evidence; and any other factors that affect your evaluation or believe of a witness or 

26 your evaluation of his or her testimony 

DEFENDANTS PROPOSED JURY INSTRUCTIONS - 2 
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One of my duties has been to rule on the admissibility of evidence. Do not be concerned 

2 during your deliberations about the reasons for my rulings on the evidence. If I have ruled that 

3 any evidence is inadmissible, or if! have asked you to disregard any evidence, then you must not 

4 discuss that evidence during your deliberations or consider it in reaching your verdict. 

5 The law does not permit me to comment on the evidence in any way. would be 

6 commenting on the evidence if I indicated my personal opinion about the value of testimony or 

7 other evidence. Although I have not intentionally done so; if it appears to you that I have 

8 indicated my personal opinion, either during trial or in giving these instructions, you must 

9 disregard it entirely. 

10 As to the comments of the lawyers during this trial, they are intended to help you 

11 understand the evidence and apply the law. However, it is important for you to remember that 

12 the lawyers' remarks, statements, and arguments are not evidence. You should disregard any 

13 remark, statement, or argument that is not supported by the evidence of the law as I have 

14 explained it to you. 

15 You may have heard objections made by the lawyers during trial. Each party has the 

16 right to object to questions asked by another lawyer, and may have a duty to do so. These 

17 objections should not influence you. Do not make any assumptions or draw any conclusions 

18 based on a lawyer ' s objections. 

19 As jurors, you have a duty to consult with one another and to deliberate with the intention 

20 of reaching a verdict. Each of you must decide the case for yourself, but only after an impartial 

21 consideration of all of the evidence with your fellow jurors. Listen to one another carefully. In 

22 the course of your deliberations, you should not hesitate to re-examine your own views and to 

23 change your opinion based upon the evidence. You should not sun-ender your honest 

24 convictions about the value or significance of evidence solely because of the opinions of your 

25 fellow jurors. Nor should you change your mind just for the purpose of obtaining enough votes 

26 for a verdict. 
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As jurors, you are officers of this court . You must not let your emotions overcome your 

2 rational thought process. You must reach your decision based on the facts proved to you and on 

3 the law given to you, not on sympathy, bias, or personal preference . To assure that all parties 

4 receive a fair trial, you must act impartially with an earnest desire to reach a proper verdict. 

5 Finally, the order of these instructions has no significance as to their relative impOltance. 

6 They are all equally impoltant. In closing arguments, the lawyers may properly discuss specific 

7 instructions, but you must not attach any special significance to a particular instruction that they 

8 may discuss. During your deliberations, you must consider the instructions as a whole. 
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SOURCE: WPll .02 

DEFENDANTS PROPOSED JURY INSTRUCTIONS - 4 

App. D-4 
7492760510045556-00132 

STOEI. RI\ 'ES 1.1.1' 

.'\ TT( lR"<f.'\"S 
600 l "niversi!v Street. S Ull l' 360U. ~('(lttk' . \\ ".'\ <)!-\ I OI 

~7'cft'pllOllf' COo) t)_' ;J-f)I.J(}() 



PROPOSED JURY INSTRUCTION NO.2 

2 (Summary of Claims) 

3 The following is merely a summary of the claims of the parties. You are not to consider 

4 the summary as proof of the matters claimed; and you are to consider only those matters that are 

5 established by the evidence. These claims have been outlined solely to aid you in understanding 

6 the issues. 

7 Dennis Willhite is a former employee of Farmers Life . Farmers Life terminated Mr. 

8 Willhite ' s employment as part of a reduction-in-force. Mr. Willhite claims that his termination 

9 (1) breached a promise by Farmers Life that he would not be terminated for poor performance 

10 without notice and an opportunity to improve and (2) was unlawful discrimination on the basis of 

11 disability. He also alleges that Farmers Life violated the Washington Family Leave Act. 

12 Farmers Life denies Mr. Willhite's claims in their entirety. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

SOURCE: WPI20.05 
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PROPOSED JURY INSTRUCTION NO.3 

2 (Direct and Circumstantial Evidence) 

3 The evidence that has been presented to you may be either direct or circumstantial. The 

4 term "direct evidence" refers to evidence that is given by a witness who has directly perceived 

5 something at issue in this case. The term "circumstantial evidence" refers to evidence from 

6 which, based on your common sense and experience, you may reasonably infer something that is 

7 at issue in this case. 

8 The law does not distinguish between direct and circumstantial evidence in terms of their 

9 weight or value in finding the facts in this case. One is not necessarily more or less valuable than 

10 the other. 

1 1 
SOURCE: WPI1.03 
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PROPOSED JURY INSTRUCTION NO.4 

2 (Corporations and Similar Parties) 

3 The law treats all parties equally whether they are corporations, partnerships, or 

4 individuals. This means that corporations, partnerships , and individuals are to be treated in the 

5 same fair and unprejudiced manner. 
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7 SOURCE: WPI1.07 
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PROPOSED JURY INSTRUCTION NO.5 

2 (Burden of Proof) 

3 When it is said that a party has the burden of proof on any proposition, or that any 

4 proposition must be proved by a preponderance of the evidence, or the expression " if you find" 

5 is used, it means that you must be persuaded, considering all the evidence in the case, that the 

6 proposition on which that party has the burden of proof is more probably true than not true . 
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8 SOURCE: WPI21.01 
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PROPOSED JURY INSTRUCTION NO.6 

2 (Witnesses) 

3 Both parties presented witnesses who testified in this case. You may have desired to hear 

4 from certain witnesses that the parties did not call to testify in this case. You are not to draw a 

5 negative inference against a party that was unable to present a witness if the witness was not able 

6 to be compelled to testify under Washington law, such as a witness who is no longer an 

7 employee of the employer or a witness who does not reside in the State of Washington. 
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SOURCE: Williams v. Kingston Inn, Inc., 58 Wn.App . 348, 356 (1990) (The inference that 
witnesses available to a party would have testified adversely to such party arises 
only where, under all circumstances of the case, such unexplained failure to call 
witnesses creates a suspicion that there has been a willful attempt to withhold 
competent testimony."); Tegland, 5 Wash. Prac. § 402.8. 
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PROPOSED JURY INSTRUCTION NO.7 

2 (Deposition testimony) 

3 You have heard and in some cases viewed testimony from depositions. A deposition is 

4 testimony of a witness take under oath outside of the courtroom. The oath is administered by an 

5 authorized person who records the testimony word for word. Depositions are taken in the 

6 presence of lawyers for both parties. 

7 The depositions were read aloud to you or shown on video . Insofar as possible, you must 

8 consider this form of testimony in the same way that you consider the testimony of witnesses 

9 who are present in the courtroom. You must decide how believable the testimony is and what 

10 value to give to it. 

11 

12 SOURCE: WPI 6.09 (modified). 
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PROPOSED JURY INSTRUCTION NO.8 

2 (Employment At-Will) 

3 In Washington, the general rule is that employment is at-will . "At-will employment" 

4 means both the employer and the employee may terminate the employment relationship at any 

5 time, for any reason, or for no reason, so long as the reason is not prohibited by law. 
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SOURCE: Bakotich v. Swanson , 91 Wash. App. 311, 314 (1998). Generally, an employment 
contract indefinite in duration is terminable at-will by either the employee or the 
employer. ld. (citing Roberts v. Atlantic Richfield Co., 88 Wn.2d 887, 894 
(1977». The rule governing termination of at-will employees is generally that 
"employers [can] discharge employees for no cause, good cause or even cause 
morally wrong without fear of liability." ld. (citing Thompson v. St. Regis Paper 
Co., 102 Wn.2d 219, 225-26 (1984) (emphasis added». 
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PROPOSED JURY INSTRUCTION NO.9 

2 (Promise of Specific Treatment in Specific Situations) 

3 If an employer creates an atmosphere of job security and fair treatment with promises of 

4 specific treatment in specific situations, and the employee is induced by those promises to 

5 remain on the job and not actively seek other employment, those promises are enforceable 

6 components of the employment relationship and modify the "at will" nature of the employment. 

7 Dennis Willhite has alleged that Farmers Life made a promise to him that he would not 

8 be terminated for poor perfom1ance without prior notice and an opportunity to improve. In order 

9 to prevail on this claim, Dennis Willhite must prove: 

10 (1) That statements in a policy manual or handbook amounted to a specific promise by 

11 Farmers Life that he would not be terminated for poor performance without prior notice and an 

12 opportunity to improve; and 

13 (2) That he justifiably relied upon such promise; and 

14 (3) That Fanners Life breached the promise of specific treatment. 

15 If you find that Dennis Willhite has proved each of the above propositions by a 

16 preponderance of the evidence, then your verdict should be for Dennis Willhite on this claim. 

17 On the other hand, if you find that any of the above propositions has not been proved , then your 

18 verdict should be for Farmers Life. 
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SOURCE: Billman v. 5a(eway, /Ilc., 144 Wn.2d 335, 344-45 , 27 P.3d 1172 (2001) 
(approving substantially similar jury instruction and confim1ing that plaintiff has 
to show reliance on the promise ); Thompson l' 51. Regis Paper Co ., 102 Wn.2d 
219, 233,685 P.2d 1081 (1984); KohI11 '. Georgia Pacific Corp., 69 Wn. App. 
709, 725 , 850 P.2d 517 (1993) (upholding jury instruction in a claim for breach of 
promises of specific treatment that identified with specificity the promise 
alleged). 
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PROPOSED JURY INSTRUCTION NO. 10 

2 (Promise Defined) 

3 Only those statements in employment manuals that constitute promises of specific 

4 treatment in specific situations are binding. A promise is an expression that justifies the person 

5 to whom it is made in reasonably believing that a commitment has been made that something 

6 specific will happen or not happen in the future . 

7 General statements of company policy do not constitute promises of specific treatment in 

8 a specific situation. 

9 An illusory promise is a purported promise that actually promises nothing because it 

10 leaves to the speaker the choice of performance or nonperformance. An alleged promise may be 

11 illusory if it is so indefinite it cannot be enforced, or if its performance is optional or 

12 discretionary on the part of the promisor. An illusory promise us unenforceable. 
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SOURCE: WPI 301 .02 (modified) (definition of promise) ; Thompson v St. Regis Paper Co., 
102 Wn.2d 219, 231 ("general statements of company policy" do not constitute 
promises of specific treatment in specific situations) ; Korslund v. DynCorp Tri
Cities Serv., Inc., 156 Wn.2d 168, 189-90, 125 P.3d 119 (2005) (same) ; Stewart v. 
Chevron Chem. Co. , III Wn.2d 609, 613,762 P.2d 1143 (1988) (holding that 
" [ 0 ]nly those statements in employment manuals that constitute promises of 
specific treatment in specific situations are binding," and ,,[ a] supposed promise 
may be illusory if it is so indefinite it cannot be enforced or if its performance is 
optional or discretionary on the part of the promisor"); Drobny v. Boeing Co., 80 
Wn. App. 97,103,907 P.2d 299 (1995) (where an employment manual gives the 
employer discretion in applying the discipline procedures, the manual does not 
promise a promise of specific treatment in a specific circumstance as a matter of 
law); Interchange Associutes 1'. Interchange, I/1c, 16 Wn. App. 359, 360-61 , 557 
P.2d 357 (1976) (defining an illusory promise) 
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PROPOSED INSTRUCTION NO. 11 

2 (Disclaimers) 

3 An employer can disclaim what might otherwise appear to be enforceable promises in 

4 handbooks or manuals. The disclaimer must state in a conspicuous manner that nothing 

5 contained in the handbook, manual, or similar document is intended to be part of the 

6 employment relationship and that such statements are instead simply general statements of 

7 company policy. A disclaimer must be effectively communicated to the employee in order to be 

8 effective. 
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SOURCE: Swanson v. Liquid Air Corp, 118 Wn.2d 512, 526-, 826 P.2d 664 (1992) (citing 
Thompson v. St. Regis Paper Co., 102 Wn.2d 219, 230 , 685 P.2d 1081 (1984)). 
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PROPOSED JURY INSTRUCTION NO. 12 

2 (Justifiable Reliance) 

3 To establish justifiable reliance, an employee must have actual knowledge of the promise 

4 that was allegedly breached. General reliance on an "atmosphere" of job security is not 

5 sufficient. The employee must rely on an employer's specific promise. 

6 In order for Dennis Willhite to prove that he justifiably relied on a promise that he would 

7 not be terminated for poor performance without prior notice and an opportunity to improve, he 

8 must prove that: 
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2. 

SOURCE: 

He was induced by the promise to remain on the job, and 

He was induced by the promise to not actively seek other employment. 

Korslztnd v. Dyncorp Tri Cities Serv., Inc., 156 Wn.2d 168, 190, 125 P .2d 119 
(2005) ("DynCorp maintains that the employee must prove that he or she was 
aware of the specific promises allegedly breached and that those specific promises 
induced him or her to remain on the job and not seek other employment. We 
agree.") ; Blilman v. Safeway, Inc. , 144 Wn.2d 335, 344-49, 27 P.3d 1172 (2001) 
(approving jury instruction and confirming that plaintiff has to show reliance on 
the promise itself, not just general reliance on an atmosphere of job security); 
Thompson v. St. Regis Paper Co , 102 Wn.2d 219,230, 685 P .2d 1081 (1984). 
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PROPOSED JURY INSTRUCTION NO. 13 

2 (Breach) 

3 A breach of promise is defined as a failure to perform a duty or obligation contained in 

4 the promise. 

5 

6 SOURCE: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WPI 302.01 (modified) 
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PROPOSED JURY INSTRUCTION NO. 14 

2 (Interference Under the FLA) 

3 In general , the Washington Family Leave Act ("FLA") requires employers to provide 

4 eligible employees with up to 12 weeks per year of unpaid leave for certain reasons, including to 

5 attend to a serious health condition. At the end of the leave, the employee is entitled to either 

6 return to the position of employment he had previously held, or, alternatively, be placed in an 

7 equivalent position. The FLA makes it unlawful for any employer to interfere with, restrain, or 

8 deny the exercise of or attempt to exercise, any right it provides. 

9 Upon his return from FLA leave, Dennis Willhite was entitled to be restored to the 

10 position of employment he held when his leave commenced or to an equivalent position. Mr. 

11 Willhite has alleged that Fanners Life interfered with, restrained, or denied him the exercise of 

12 that right. In order to prevail on this claim, Dennis Willhite must prove: 

1 3 ( 1) He took leave under the FLA; and 

14 (2) Upon his return from FLA leave, Fanners Life failed to reinstate him to his fornler 

15 position or an equivalent position. 

16 If you find that Dennis Willhite has proved each of the above propositions by a 

17 preponderance of the evidence, then your verdict should be for Dennis Willhite on this claim. 

18 On the other hand, if you find that either of the above propositions has not been proved , then 

19 your verdict should be for Fanners Life. 

20 

21 

22 

23 

24 

25 

26 

SOURCE: Model Jury Instructions , Employment Litigation (2nd) , 8.01 (modified); 8.09 
(modified) ; 8.12 (modified). 
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PROPOSED JURY INSTRUCTION NO. 15 

2 (FLA--Right to Reinstatement) 

3 An employee has no greater rights to continued employment or other benefits and 

4 conditions of employment than any of his fellow employees by virtue of the fact that he 

5 exercised rights to FLA leave. 

6 

7 SOURCE: Model Jury Instructions, Employment Litigation (2nd), 8.09 (modified). 

8 

9 

10 

I I 
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PROPOSED JURY INSTRUCTION NO. 16 

2 (Disability Discrimination--Treatment--Burden of Proof) 

3 Discrimination in employment on the basis of disability is prohibited. 

4 To establish his claim of discrimination on the basis of disability, Dennis Willhite has the 

5 burden of proving each of the following propositions: 

6 (1) That he has a disability; 

7 (2) That either 

8 

9 

a. 

b. 

he gave Farmers Life notice of the disability, or 

no notice was required to be given because Farmers Life knew about his 

10 disability; 

11 (3) That he is able to perform the essential functions of the job in question; and 

12 (4) That his disability was a substantial factor in Farmers Life's decision to lay him off. 

13 If you find that Dennis Willhite has proved each of these propositions by a preponderance 

14 of the evidence, then your verdict should be for Dennis Willhite on this claim. On the other 

15 hand , if any of these propositions has not been proved, then your verdict should be for Fanners 

16 Life. 

17 

18 SOURCE: 

19 

20 

21 

22 

23 

24 

25 

26 

WPI 330.32 (modified) ; WPI 330.33 (modified) (notice is an essential element of 
a reasonable accommodation claim); Erickson v. Fisher Com 'n , inc. , 2009 WL 
1194526 (Wash. App. , Div 1, May, 2009) (unpublished) ("Where an employer 
has no notice of an employee's disability, the employee ' s disability cannot have 
been a substantial factor in the employment decision. "); Haley v. Kinko '.I'. inc , 
III Wn. App. 1037, *7 (2002) (unpublished) ("More importantly, it is clear that 
an employer cannot terminate an employee because of a disability unless it 
actually knows of the disability.") (emphasis added); Riehl v. Foodmaker, inc., 
152 Wn.2d 138, 149, 94 P.3d 930 (2004) (plaintiff, at trial , "must show that a 
discriminatory intent was a substantial factor" in the employer's decision). 
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PROPOSED JURY INSTRUCTION NO. 17 

(Disability Discrimination--Definition of Disability--Disparate Treatment Cases) 

A disability is a sensory, mental, or physical impairment that: 

1. Is medically recognized or diagnosable; or 

2. Exists as a record or history. 

SOURCE: WPI330.31 
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PROPOSED JURY INSTRUCTION NO. 18 

2 (Disability Discrimination-Definition of Impairment) 

3 An impainnent includes but is not limited to: a physiological disorder, or condition, 

4 cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: 

5 neurological, musculo-skeletal, special sense organs, respiratory, including speech organs, 

6 cardio-vascular, reproductive, digestive, genitor-urinary, hemic and lymphatic, skin, and 

7 endocrine; or any mental, developmental, traumatic, or psychological disorder including but not 

8 limited to cognitive limitation, organic brain syndrome, emotional or mental illness, and specific 

9 learning disabilities. 

10 

I 1 
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SOURCE: WPI330.3l.01 
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PROPOSED JURY INSTRUCTION NO. 19 

(Notice to Employer) 

It is the employee's burden to notify the employer of a disability. 

SOURCE: Goodman v. Boeing Co., 127 Wn.2d 401 , 408 , 899 P.2d 1265 (1995) (employee 
bears the burden) . 
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PROPOSED JURY INSTRUCTION NO. 20 

2 (Essential Function--Definition) 

3 An essential function is a job duty that is fundamental , basic, necessary and indispensable 

4 to fill ing a particular position, as opposed to a marginal duty divorced from the essence or 

5 substance of the job. 

6 In detennining whether a function is essential to a position, you may consider, among 

7 others, the following factors: 

8 (1) whether the reasons the position exists include performing that function ; 

9 (2) the employer's judgment as to which functions are essential; 

10 (3) the judgment of those who have experience working in and around the position in 

11 question; 

12 (4) any written job descriptions such as those used to advertise the position; and 

13 (5) the amount of time spent on the job performing the particular function. 

14 

15 SOURCE: WPI330.37 
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PROPOSED JURY INSTRUCTION NO. 21 

2 (Sub~antiaIFacto0 

3 "Substantial factor" means a significant motivating factor in bringing about the 

4 employer's decision. Dennis Willhite does not have to prove that disability was the only factor 

5 or the main factor in the decision. Nor does Dennis Willhite have to prove that he would have 

6 been retained but for his disability. 

7 Dennis Willhite alleges that Farmers Life based its decision to terminate him on conduct 

8 resulting from his disability. To establish that Fam1ers Life terminated him based on conduct 

9 resulting from his disability, Dennis Willhite must prove: 

10 (1) That the conduct on which Farmers Life relied resulted from his disability, and 

11 (2) That there was a causal link between the disability-produced conduct and the 

12 termination. 

13 Where an employer has no notice of an employee's disability, the employee's disability 

14 cannot have been a substantial factor in the employment decision. 

15 
SOURCE: WPI 330.32 (modified); WPI 330.01.01 (modified); Erickson v. Fisher 

16 Com 'n,lnc., 2009 WL 1194526 (Wash. App., Div 1, May, 2009) (unpublished) 
("Where an employer has no notice of an employee' s disability, the employee' s 

17 disability cannot have been a substantial factor in the employment decision" ); 
Riehl 1'. Foodmaker, 152 Wn.2d 138,94 P.3d 930 (2004) ("Conduct resulting 

18 from the disability (e.g. decrease in performance) is pmi of the disability" ). 
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PROPOSED JURY INSTRUCTION NO. 22 

2 (ELIMINATION OF CLAIMS) 

3 You heard evidence in this lawsuit that Dennis Willhite alleged claims of age 

4 discrimination and wrongful discharge in violation of public policy. Those claims have been 

5 dismissed by the court. You are not to consider those dismissed claims in deciding any of the 

6 remaining claims in this case. 

7 

8 

9 

10 

II 
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PROPOSED JURY INSTRUCTION NO. 23 

2 (Damages-General) 

3 It is the duty of the court to instruct you as to the measure of damages. By instructing you 

4 on damages , the court does not mean to suggest for which party your verdict should be rendered. 

5 The burden of proving damages rests with the party who is claiming them and it is for 

6 you to determine, based upon the evidence, whether any particular element of damages has been 

7 proved by a preponderance of the evidence. You must be governed by your own judgment, by 

8 the evidence in the case, and by these instructions , rather than by speculation, guess, or 

9 conjecture. 

10 

11 
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SOURCE: WPI 303.1 (modified); 330.81 (modified) 
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PROPOSED JURY INSTRUCTION NO. 24 

2 (Damages--Breach of Promise of Specific Treatment in Specific Situations) 

3 If your verdict is for Dennis Willhite on his claim for breach of promise of specific 

4 treatment in specific situations and if you find that Dennis Willhite has proved that he incurred 

5 actual damages and the amount of those actual damages, then you shall award actual damages to 

6 him. 

7 Actual damages are those losses that were reasonably foreseeable, at the time the promise 

8 was made, as a probable result of a breach. A loss may be foreseeable as a probable result of 

9 breach because it follows from breach of the promise either 

10 (a) in the ordinary course of events, or 

11 (b) as a result of special circumstances, beyond the ordinary course of events, that the 

12 p311y in breach had reason to know. 

13 In calculating Dennis Willhite's actual damages, you should determine the sum of money 

14 that will put him in as good a position as he would have been in ifboth Dennis Willhite and 

15 Fm111erS Life had performed their promises. 

16 You may not award damages to compensate Dennis Willhite for emotional distress 

17 caused by the breach. Y oumay not award damages as a punishment, and damages cannot be 

18 imposed or increased to penalize Farmers Life. You may not award damages for court costs or 

19 attorney fees. 

20 
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SOURCE: WPI 303.01 (modified); Gaglidari v. Denny's Restal/rants, Inc., 117 Wn.2d 426, 
440-448815 P.2d 1362 (1991) (no emotional distress damages, not available for 
breach of implied contract) 
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PROPOSED JURY INSTRUCTION NO. 25 

2 (Mitigation) 

3 A party who sustains damage as a result of another party' s breach of a promise has a duty 

4 to minimize his loss . An injured party is not entitled to recover for any part of the loss that he 

5 could have avoided with reasonable efforts. The party who caused the damages has the burden 

6 to prove that the injured party failed to use reasonable efforts to minimize his loss, and the 

7 amount of damages that could have been minimized or avoided. 

8 A party may recover expenses connected with reasonable efforts to avoid loss. 

9 

10 SOURCE: WPI303.06 
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PROPOSED JURY INSTRUCTION NO. 26 

2 (DAMAGES--FLA) 

3 If you find that Farmers violated the Family Leave Act, then you must determine the 

4 amount of damages Dennis Willhite suffered. 

5 If you find that Dennis Willhite has suffered loss of past wages, salary, or other 

6 compensation relating to his employment by reason of Farmers Life's violation of law, you must 

7 determine and award the amount of such lost past wages, salary, benefits, or other compensation. 

8 You may not award damages to compensate Dennis Willhite for lost future wages, salary, 

9 or other compensation. You may not award damages to compensate Dennis Willhite for 

10 emotional distress. You may not award damages as a punishment, and damages cannot be 

11 imposed or increased to penalize Fanners Life. You may not award damages for court costs or 

12 attorney fees. 

13 
SOURCE: Model Jury Instructions, Employment Litigation (2nd), 8.15 (modified); Traxler 

14 v. MlIltnomah County, 596 F.3d 1007, 1011 (9th Cir. 2010) (under FMLA, front 
pay is an equitable remedy that is determined , both as to availability and amount , 

15 by the court, rather than the jury); Wai v Fed. Express Corp. , 461 F. App'x 876, 
884 (11 th Cir. 2012) (per curiam) (in FMLA case, award of front pay damages by 

16 jury was error); RCW 49.78.410 (FLA to be construed to extent possible in a 
manner consistent with similar provisions ofFMLA); RCW 49.78.330 (FLA 

17 remedy provision); 29 U .S.c. ~ 2617 (FMLA remedy provision) 
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PROPOSED JURY INSTRUCTION NO. 27 

2 (DAMAGES--DISABILITY DISCRIMINATION) 

3 If your verdict is for Dennis Willhite on his claim for disability discrimination you must 

4 detennine the amount of money that will reasonably and fairly compensate him for such 

5 damages as you find were proximately caused by the acts of Fanners Life. 

6 If you find for Dennis Willhite on his claim for disability discrimination, you should 

7 consider the following elements: 

8 (1) The reasonable value of lost past earnings and fringe benefits, from July 11, 2011 to 

9 the date of trial; 

10 (2) The reasonable value of lost future earnings and fringe benefits; and 

11 (3) The emotional hann to Dennis Willhite caused by Farmers Life's wrongful conduct, 

12 including emotional distress, experienced by Dennis Willhite. 

13 Any award of damages must be based upon evidence and not upon speculation, guess, or 

14 conjecture. The law has not furnished us with any fixed standards by which to measure 

15 emotional distress. With reference to these matters, you must be governed by your own 

16 judgment, by the evidence in the case, and by these instructions. 

17 You may not award damages as a punishment, and damages cannot be imposed or 

18 increased to penalize Fanners Life. You may not award damages for to compensate Dennis 

19 Willhite for court costs or attorney fees. 

20 
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SOURCE: WPI 330.81 (modified); Model Jury Instructions, Employment Litigation (2nd), 
8.15 (modified) (court costs, attorney fees, penalizing); Deposition testimony of 
Dennis Willhite at 393: 1-23 (when asked if he is still emotionally distressed, he 
replied, "I would say no.") 
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PROPOSED JURY INSTRUCTION NO: 28 

2 (Damages--Employment Discrimination--Future Lost Earnings (Front Pay)) 

3 In calculating damages for future wage loss you should determine the present cash value 

4 of salary, pension, and other fringe benefits from today until the time that Dennis Willhite may 

5 reasonably be expected to fully recover from the continuing effects of the discrimination, 

6 decreased by any projected future earnings. 

7 

8 

9 

10 

1 1 
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SOURCE: WPI 330.82; Lords v. Northern Automotive Corp ., 75 Wn. App. 589,605 , 881 
P.d 256 (1994), overruled on other grounds in Mackay v. Acorn Custom 
Cabinetry, Inc., 127 Wn.2d 302 , 898 P .2d 284 (1995) (other than in age cases, the 
determination of future lost earnings, including the number of years , is generally 
left to the jury to determine); Blaney v. Infl Ass 'n of Machinists & Aerospace 
Workers, 151 Wn.2d 203, 87 P.3d 757 (2004) (same) . 
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PROPOSED JURY INSTRUCTION NO. 29 

(Damages--Mitigation--Wage Loss) 

The plaintiff, Dennis Willhite, has a duty to use reasonable efforts to mitigate damages. 

To mitigate means to avoid or reduce damages. 

To establish a failure to mitigate, Farmers Life has the burden of proving: 

(l) There were openings in comparable positions available for Dennis Willhite elsewhere 

after Farmers Life terminated him; 

(2) Dennis Willhite failed to use reasonable care and diligence in seeking those 

openings; and 

(3) the amount by which damages would have been reduced if Dennis Willhite had used 

reasonable care and diligence in seeking those openings. 

You should take into account the characteristics of Dennis Willhite and the job market in 

evaluating the reasonableness of his efforts to mitigate damages. 

If you find that Farmers Life has proved all of the above, you should reduce your award 

of damages for wage loss accordingly. 

SOURCE: WPI330.83 
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PROPOSED JURY INSTRUCTION NO. 30 

(Damages--mitigation) 

A person discriminated against should only recover damages for the period of time he 

would have worked but for the discrimination; he should not recover damages for the time after 

which his employment would have ended for a non-discriminatory reason .. 

SOURCE: Hayes v. Trulock, 51 Wn. App. 795 (1988); Bartek v. Urban Redevelopment A lith. 
of Pittsburgh, 882 F.2d 739, 747 (3d Cir. 1989); Ramirez v. Chase Manhattan 
Bank, 109 F. Supp. 2d 62 , 65 (D.P .R. 2000); Davis v. Los Angeles Unified Scll. 
Dist. Personnel Comm 'n, 152 Cal. App. 4th 1122, 1134, 62 Cal. Rptr. 3d 69, 77 
(Cal. Ct. App. 2007) . . 

DEFENDANTS PROPOSED JURY INSTRUCTIONS - 33 

App. D-33 
74427605. 1 0045556-()() 132 

STOU. RI \' ES ILr 
AT I OR\.TYS 

6(J O l n ivl,.' rsl! \ " SI I"t'1!1. Suil\.' 3hOO. St:all it' . \\';\ 9~ 10 1 
"Telt:'pilolh ' ( _~(}6j 6_~.:j-() 1)()() 



PROPOSED JURY INSTRUCTION NO. 31 

2 (Concluding Instruction-For Special Verdict Form) 

3 When you begin to deliberate, your first duty is to select a presiding juror. The presiding 

4 juror's responsibility is to see that you discuss the issues in this case in an orderly and reasonable 

. 5 manner, that you discuss each issue submitted for your decision fully and fairly, and that each 

6 one of you has a chance to be heard on every question before you. 

7 You will be given the exhibits admitted in evidence and these instructions. You will also 

8 be given a special verdict form that consists of several questions for you to answer. You must 

9 answer the questions in the order in which they are written, and according to the directions on the 

10 form. It is important that you read all the questions before you begin answering, and that you 

11 follow the directions exactly. Your answer to some questions will determine whether you are to 

12 answer all , some, or none of the remaining questions . 

13 During your deliberations, you may discuss any notes that you have taken during the trial , 

14 if you wish . You have been allowed to take notes to assist you in remembering clearly, not to 

15 substitute for your memory or the memories or notes of other jurors. Do not assume, however, 

16 that your notes are more or less accurate than your memory. 

17 You will need to rely on your notes and memory as to the testimony presented in this 

18 case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

19 If, after carefully reviewing the evidence and instructions , you feel a need to ask the court 

20 a legal or procedural question that you have been unable to answer, write the question out simply 

21 and clearly. [For this purpose, use the form provided in the jury room. J In your question, do not 

22 state how the jury has voted , or in any other way indicate how your deliberations are proceeding. 

23 The presiding juror should sign and date the question and give it to the bailiff. I will confer with 

24 the lawyers to detelmIlle what response, if any, can be given. 

25 

26 
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In order to answer any question on the special verdict foml , ten jurors must agree upon 

2 the answer. It is not necessary that the jurors who agree on the answer be the same jurors who 

3 agreed on the answer to any other question, so long as ten jurors agree to each answer. 

4 When you have finished answering the questions according to the directions on the 

5 special verdict form, the presiding juror will sign the verdict form. The presiding juror must sign 

6 the verdict whether or not the presiding juror agrees with the verdict. The presiding juror will 

7 then tell the bailiff that you have reached a verdict. The bailiff will bring you back into court 

8 where your verdict will be announced . 

9 

10 SOURCE: WPI 1.11 (modified) 
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BREACH OF PROMISE OF SPECIFIC TREATMENT IN SPECIFIC SITUATIONS

LIABILITY 

QUESTION NO.1: 

Has Dennis Willhite proved by a preponderance of the evidence that statements in a 

policy manual or handbook amounted to a promise by Farmers Life that he would not be 

terminated for poor performance without prior notice'and an opportunity to improve? 

Answer "yes" or "no" if any ten jurors agree. 

ANSWER: Wo 

Instruction: Jfyou answered "no" to Question No.1, skip to Question No. 4. Jfyou 

answered "yes" to Question No.1, then proceed to Question No.2. 

QUESTION NO.2: 

Has Dennis Willhite proved by a preponderance of the evidence that he justifiably relied 

upon the promise? 

Answer "yes" or "no" if any ten jurors agree. 

Al"'J"SWER: 

Instruction: If you answered "no" to Question No.2, skip to Question No.4. If you 

answered 'yes" to Question No.2, then proceed to Question No. 3. 

SPECIAL VERDICT FORM - 2 
App. E-2 



QUESTION NO;3: 

Has Dennis Willhite proved by a preponderance of the evidence that Fanners Life 

breached the promise? 

Answer "yes" or "no" if any ten jurors agree. 

ANSWER: 

Instruction: Proceed to Question No.4. 

INTERFERENCE UNDER THE WASIDNGTON FAMILY LEAVE ACT (FLA)

LIABILITY 

QUESTION NO.4: 

Has Dennis Willhite proved by a preponderance of the evidence that he took leave under 

the Washington Family Leave Act? 

Answer "yes" or "no" if any ten jurors agree. 

ANSWER: '/£.S 

Instruction: Jfyou answered "no" to Question No. 4, skip to Question No.6. Jfyou 

answered "yes" to Question No.4, then proceed to Question No.5. 

QUESTION NO.5: 

Has Denms Willhite proved by a preponderance ofthe evidence that upon his return from 

FLA leave, Farmers Life failed to reinstate him to his former position or an equivalent position? 

SPECIAL VERDICT FORM - 3 
App. E-3 



Answer "yes" or ('no" if any ten jurors agree. 

ANSWER: f'lo 

Instruction: Proceed to Question No.6. 

DISABILITY DISCRIMINATION - LIABILITY 

QUESTION NO.6: 

Has Dennis Willhite proved by a preponderance oftbe evidence that he had a disability? 

AnSlver "yes" or "no" if any ten jurors agree. 

ANSWER: \l f.S 

Instruction: If you answered "no" to Question No.6, skip to Question No.1 O. If you 

answered "yes" to Question No.6, then proceed to Question No. 7. 

QUESTION NO.7: 

Has Dennis Willhite proved by a preponderance of the evidence that Farmers Life had 

notice of his disability? 

Answer 'yes" or "no" if any ten jurors agree. 

ANSWER: NO 

Instruction: If you answered "no" to Question No.7, skip to Question No. 10. If you 

answered "yes" to Question No.7, then proceed to Question No.8. 

SPECIAL VERDICT FORM - 4 
App. E-4 · 



.', t. , 

QUESTION NO.8: 

Has Dennis Willhite proved by a preponderance of the evidence that he was able to 

perform the essential functions of the job in question? 

Answer 'yes" or "no" if any, ten jurors agree. 

ANSWER: 

Instruction: If you answered "no" to Question No: 8, skip to Question No. 10. If you 

answered "yes" to Question No.8, then proceed to Question No.9. 

QUESTION NO.9: 

Has Dennis Willhite proved by a preponderance of the evidence that his disability was a 

substantial factor in Farmers Life's decision to lay him off? _ 

Answer "yes" or "no" if any ten iwors agree. 

ANSWER: 

Instruction: Proceed to Question No. 10. 

SPECIAL VERDICT FORM - 5 App. E-5 

I 
I 
, I 

I 



DISABILITY DISCRIMINATION - DAMAGES 

QUESTION NO. 10: 

Instruction: If you answered "no" or did not reach a verdict as to any of Question Nos. 

6-9, SKlP THIS QUESTION and proceed to Question No. 11. If you answered "yes" to all of 

Question Nos. 6-9, then answer this Question. 

You must determine the reasonable value of Dennis Willhite's damages, if any, that were 

proximately caused by disability discrimination. Please state the amount of damages Dennis 

Willhite is entitled to for each of the following categories. If you find that Dennis Willhite is not 

entitled to damages for a category or categories, write "0" in that category or those categories. 

a. Lost past salary 

b. Lost future salary 

$_--

$_---

c. Damages for emotional hann $ -----

Instruction: Proceed to Question 11. 

SPECIAL VERDICT FORM - 6 App. E-6 

Total: $ ______ _ 



FAMlL Y LEAVE ACT VIOLATION - DAMAGES 

QUESTION NO. 11: 

Instruction: If you answered "no" or did not reach a verdict as to any of Question Nos. 

4-5, SKIP THIS QUESTION and proceed to Question No. 12. If you answered "yes" to all of 

Question Nos. 4-5, then answer this Question. 

What is the reasonable value of the actual lost past salary damages, if any, that Dennis 

Wi11hite suffered by reason of Fanners Life's violation of the Washington Family Leave Act? If 

you find that Dennis Willbite did not suffer resulting damages, write "0." 

ANSWER: $ ____ * 

* Instruction: Jfyou awarded lost past earnings in response to QuestionNo. 10 above, 

do not duplicate those amounts in your response to Question No. 11. 

Instruction: Proceed to Question 12. 

BREACH OF PROMISE - DAMAGES 

QUESTION NO. 12: 

Instruction: If you answered "no" or did not reach a verdict as to any of Question Nos. 1-

3, date and sign this verdict form and notify the bailiff. If you answered "yes" to all of Question 

Nos. 1-3, then answer this Question. 

What is the reasonable value of the actual damages suffered by Dennis Willhite, if any, 

for losses of salary that were reasonably foreseeable at the time the ,Promise that he would not be 

terminated for poor performance without prior notice and an opportunity to improve was made, 

as a probable result of breach of that promise? 

SPECIAL VERDICT FORM - 7 
App. E-7 



ANSWER: $_~ __ * 

* Instructions: If you awarded lost past salary in response to Question No. 10 or 

Question No. 11 above, do not include such losses in your damages award here. If you awarded 

future lost salary under Question No. 10 above, do not in~lude such losses in your damages 

award here. 

Instructions: Date and sign this verdict form and notify the bailiff. 

SPECIAL VERDICT FORM - 8 
App. E-8 



SIGNATURE OF PRESIDING JUROR 

I verify the accuracy of these responses. 

Presiding Juror 

Date 

SPECIAL VERDICT FORM - 9 
App. E-9 
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Staff Selection Criteria Skills Ranking Chart 

Tillie I\.lanOlgelllenl / \l~ll:\ging 

lniti tlt ivc & 01';"(' Multiple Priorities I·Judgment & ll('ci.~inn I\hking Project \\-'ork Tt'~mwnrk I Leadcl".ship Communiration 

AIWtl)'s ' ti\kes c.harge in Ill::: absence of IAIW;!1)' S places a l11gh vallie on lime IAIWays assembles all available IAlways w.ork product IS of IA!WayS vO.lunteers for extra work 
d..:tai1cd lnstructlOIIS, dc:nonst rate:; effectiveness: respects the Im1C nf fac.:ts before nuking decislorls, lOp quality. (lCCllracy <111d & proJects: mnkes a valuab le 

All verb<l ! & written 

COl1lmUnIC<ltlOn~ me very 

self-reliance 8.:: <.:cvclup~ r{,SOll rccfl1l loth(!rS~ 3voids hccc:.lTlmg In\():vcd In leXCdS in $uggcsting optional Ikecn ~«cllllon to detail is contribution It' tcam objectives; I effective, clear & conCISe 
solUtlons, approach,"::; chal.cngc~ With l'1l(ile,:;!' details solutIOns top pnorlty excels in ucvcloping teum 
Cl)thllsla~m momentum, enthusiasm. & plide 

Consistently : takes ch<'l!'gc in the 

absence of detuded Instructions 
dClll{)nstr<'!tcs sdf-rell<'111;::e &. develops 

re~;ourr.:t:fu\ so!utlOns, appru<i(,hes 

c-h;;lIeng;cs with ..:nlhu:ii;;sm 

COl1sisiently: places a hl~h value on Iconsistentl Y <'Issembles all Icommlently: W(lrk prodlici IconsistentlY volumeers for extra IAIl verbal & \ ..... ritten 
time ~Ifectlveness: respects tht' time of available facts before making IS of to\> qu~lity, accuracy work & projects; makes a valuable communications are 

others, IIvoids beCCITIlilg. ill\:oh'cd 111 

e,nc\\ess det.,ils 
deciSIOns; good <'It suggesting 

optJCIna! solutions 

and keen attelHlon to detail 

is top priority 
contribution to team objectives, 

excels in developing team 

momentull1, enthusiasm, & pride 

effective, clear & (oncise 

USl!fllly : "t<lke:s l' harge in Ihe 3b:;elH.:e of lusual lY· places a high value (In time loccaSiO,laliv assembles all 
dctalled II1StTliCtlOIlS; d1.'.ll1r,l1strates effectlvel~ess; respects the time of :wadable facts before making 

Usually : work product is of I USt!ally volunteers for extra work 

top qUCllity , ']CCUHh.'Y and & pro.!ects; makes a valuable 

CommUnications (Ire 

consistently vcry 
effective, cl~,Jr & ~()I1I.: IS~' scl(-n:kl~t:e & develops rf.~ourcef\ll l other"~ ::Ivoids heccmlng involved III Idecisi ons: good at suggesting Ikeen attention to detail is Icont ribution to team objectives, 

suilltio!",!). appruaehcs dlll!i..:ng,<:'s \VI!h I C:ldle~s det~jb (1pliOll<11 sllhlll()i\S 

ellthtlSla~l1\ 

lap prlonry . excels in developing team 

mOlllelitulll, enlhu~la::;m, & pndt: 

Occaslcnalh" takes charge;1\ the OC.(';'ISIOII<llly pi act's a hIgh value on IOc:e~$,on<llly s~cks supervisor IOccasi~'n3.lly : \\' ark prodllct I Occ~sionnlly volunteers for exira IComnllll1lc:jlit'll!> are 

absenc.: of ddal led i n stTUc.tHm~, Itllllt: CffeCliv.eness; re5pe. ct~ I'he 111l1~' o'1or STaff for a.~$I~l;,mce In 

denlOnstrmcs self-rc l l::111Ce &. dc'.elops o!hers. aVO ids becoll1l1l).!. Il1volw.d III obtaliling a solUlion 

resolilce ful S011l11011 S. appn.'aches e:ldless details 

is Or top quality, accuracy Iwork & proJects; makes a valuable Iconsistently effeCll ve. 
and ket~n attention {O delati con!nOUtlonlO team oDJecli .... es, cleN & concise 

IS lOp ~rlor;ty c;.;c~Js III ~le"~~ l op ln~ tcaln 
Illomentum, enthusiasm, & pride ch,\l tt'"l1~l'S \Vlth ':l1thlJ.~I;")S'lI 

f)enwnstr;ttes a S.;:\USf:lC(O'"/llse of If)eI1l0I1Slr~H<'S s3tlsfac(OI)' ~\II\)c;l.IIc>n 

It:SOllrl,;(;,~, r1:qlJ!rc.'; Tllll1llll,;1 Jlr~(::I,m of 11m:: r(.!sourees 

1[1 (ll'l;!lllllig le:;e\.lrl.:t:~ 

Consisteml.Y seeks SliperV lsC\r o.'lcons,stellt1y : Work ql,ali.ty I Alw<lYs dell10nstrates COlHllll !lllen t IcommuniC3lio. ns (lrc 
!;tafffor (\~Slst~\ncc III ohtaimng IS good, ;lItelillOIl 10 dctml 10 organlzatHJnal go"ls, promllics gener'llly very cffccliv~, 
"' SOlutlGfI IS a prlUrll)' c(1()reratlv~ b~havlor & team ellol"l cI~al & concise 

OC(aS)(~n3J'y reClilro.:.'S JllCCILln II": 

obta;nlng ,x:'lil t! IZlI1g 1",::SOllrccs 

Consistently denwll.-:trale,,, satl'if<lClorv Il.lsuall! s~t'k~ superYlsM nr staf~Occils l()nillb,'· \Vorl.:" qll<llii.y IComl~!cI11 1 ~' rtemol"!strato!c:; Communtcatlons are 

gener",Hy effective, cleru 

& concIse 
~lloca:lon of time re50urcec:; 

t,:l:-. lI ;dlv rt'quirc~ c\;ICClion ' ll ob,<1lning IL ~;nll\' deml:· mtr:\te.~ salls(act!lI) 

s: ':III · LIII.~ :,,:~('t:rt:c:-. JII()(.'~IIIOl l oftlillt' re.~ t 1t:tl"e:; 

Consl:>tcnllv requ lt cr-; Jircct\i!1l III 

obtatnlD,!:! .".:: uldlzln .~ r~' ~' OUI'l"e~ 

Seldom Initn'ltcs solutions 

Doe~ not Inllia!\! so!ulions 

OC(;,lSIOIl:llly dt'nvmslrilles 

.~al!!'b({nrv ,,111)C;illnn of lime 

leS0t1r.;:e~ 

IneffiCient lIS~ ofllll1<: 

Indficlcnt lise ortlille. lnlnllllum 

<1\>,'arene~!; of Illlpact 011 olher"s tllne 

for :.1~ '\ISt.:lI1Ct 111 nhlamillf!, il 

solutlOIl 

PSlI;JlI\' able ttl tnClke sound 

d<:c!slons in the :.Jhselll"t' ,)f 

JetJlleu IlIstf'.I(\I<)IIS 

I.': !!llod', ·lttelltion to detail ICOlTllllltment 10 I1rganlzotlOnal 

15 a PflOI'lt:v' goals , promotes cooperative 

behaviOl' &: tCc!ln eff0l1 

Usually : work quality is IUSUJ.!!Y' demollstrates COlnllljlment ICOIllIl IUIlIC.lliOI1:> <'Ire 
good, ;l\1cn!;tH"l l(l dclail ls a tll org:mlz<l\l(ltlal goa!s. prolnote!-o usually Ve.ry cff~c!ivc. 

pnOlll y Clloper<l!I\'1! l,dl;1VIOI & team effor1 Ideal' & coJllcist: 

Occasmn<lllv rcq'llr~~ dell'lilcd JAI tin\cs work qual ity IS. IOCC;lS'0MIIY:iCnl.onstf:l.tC$ 
111$!ructlOfls t(llHake sound g.ood; .1ttenllOI\ to detaill!>;l C0lT)lnl t nl~nt to oT!;anlz<ltlonal 

C0l11tnllntC3tlons are 

usuallv effectlw, dear It 

deC ISIons pnortty 

Consistently ft!4uires del(liled IWork Cj1l31i\y is not good 

instrucLlOns 10 makc-, sound 

deCisions 

Always reqllires de-tailed 

instructions (0 make sound 
decisions 

Qllallty of work is 

sub~tand<'lrd 

goals, promotes COOpt'f<l:lve 
behanor & t{'(lm effolt 

Needs strong encouragement to 

assist the lemll 

Not l team player; oilly willing to 

do theH own work 

C0n1111Unlc<lfI01l5 arc 
s(',ldom very effecti vc. 

clear & concise 

CommunicatlOCls are 

seldom effeciive, clear & 
concise 
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g MILO Market ing Managers Matrix 60-40.xls 
o 
o .... .... 

Staff Selection Criteria 

Project Work 
Teamwork I 
Leadership 

Skills Ranking 

Communication I Total 
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Name (automatically 
entered from Skills 
Ranking) 

Wayne Daniels 
Bret Fredricksen 
Dennis Willhite 
Barb Kuch 
Fran Chew 
Fenina Fink 
Dan Krueger 
John Hanley 
Mike Pickett 
Lynn Wilson 
Laura Blaylock 
Erinn Lawson-Knoll 
Richard Winmill 
Joshua Putnam 
Patty Eastwood 

g MILO Marketing Managers Matrix 60-40.xls 
o 
o 
..lo 

N 

Eval 
Method 

(1-4) 

1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
2.0 
1.0 

Staff Selection Criteria Performance & Total 

1st 2nd Eval 
S~(m~ . 

stacking Last 
Prior Prior 

Eval 
Total 

From . Result 
Eval 

Eval Eval 
Total 

(60%) 
Matrix 

(6P%'40%) (40,%1 ' 
10.0 10.0 15.0 35.0 21.0 18.0 39.0 
10.0 5.0 10.0 25.0 15.0 18.8 33.8 
5.0 10.0 10.0 25.0 15.0 4.8 19.8 
15.0 15.0 15.0 45.0 27.0 18.8 45.8 
20.0 15.0 15.0 50.0 30.0 19.2 49.2 
10.0 10.0 15.0 35.0 21.0 17.2 38.2 
10.0 10.0 20.0 40.0 24.0 18.8 42.8 
10.0 15.0 15.0 40.0 24.0 15.6 39.6 
10.0 10.0 20.0 40.0 24.0 20.0 44.0 
15.0 15.0 15.0 45.0 27.0 19.2 46.2 
15.0 15.0 15.0 45.0 27.0 18.4 45.4 
20.0 20.0 20.0 60.0 36.0 21.6 57.6 
15.0 15.0 15.0 45.0 27.0 21.2 48.2 
15.0 10.0 12.5 37.5 22.5 20.8 43.3 
10.0 10.0 10.0 30.0 18.0 18.4 36.4 I 
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Staff Selection Criteria 

Time :V1;Hl;.l~ell1elll : \bn.aging 

Inili~ti\'c & Uri\'c 1\1111hplc Pt' iol'i lics lJudgment & Uedsion l\lal(ing Project \" ork Tt"nmwork i Leadership 

;\Iways t?kcs chtITgt' mthe absen ce of II\lways: places (l high value on lime Always assembles a.lI '-Wi.ldable IAlways Work prodllct IS of I Always vO:\lnteers for eXira work 
facts before I1Hlkmg deCISions; top C'\uality, accuracy and & proJects: makes a valuable debll cd 111:,truc;lOns. Jcmnn::;lra!c~ cflco.:tiq::ncs:,. respects the fin~c of 

.~clf-r(;il{\Pcc & develops n,:sclirccft,l Inlhc r::;, ~woi{l~ hc..:cmung !J)"OIVl'd III 

;;{J111\1 OJl~ . :lp l)r ~'ilc h(.·j ch<1!icllges ""'Itlt end less d~1 ml:; 
,!nliH151.ISill 

excels 111 SIIggc5111lg optional 

solutions 

COJ\s is1t::ntly t"h:s char".!.L' mtht: 

:lhscncc (If" det:uled I!1SlrudIOIlS. 

denll~·mtl:l!e:, sdf-rekl!lcc /( den:],)p': 
rC::;'H.lrt·cllll s,)IUIIOI1~. appruaches 

,·. h<:lll~ nc"':; \""I(h en\hll~I(!,,!11 

Consi51L'luly pial'e~ (I hig.h V::liuc f,n lCollsislen,h' Clssemblcs ='.11 

Ill11e effL'ctivenes.;:, resp~cb I.he lim;.!. of a~' a!lablc f<'let5 before !n:lkl!\~ 
ot:lcrs:. aVOids: becotlllng 1n\"olv,'d:11 

('ndle~~ dl.'t:lIls 
deCisions: good at suggest ing 

opti)nal solutions 

keen 1ltlcntloll to detail I:'; 

top PllOrlty . 

COIl$i.stently : \Vork product 

IS of top quality. accuracy 

and kecn atientlon to detail 

IS top Frlonty 

contribution to lL~am oUJcctivcs, 

e~cels III developillg team 

momentum, enthusiasm, & pride 

ConsIstently vohtntcers for extra 

work & projects; makes a '-'<.lI'.lahle 

contributIon 10 tcam objectlv,:-s, 
excd.s III developing team 

1ll0111l!lll11Il', enthusiasm, &. pnde 

Skills Ranking Chart 

Comm 1mication 

All verbal & WT:ttcn 

communicatiOns aTe vel'y 

effective, clear & ... ~O ll C I5e 

All verb<J1 & written 

COl1lmllnlcat l on~ are 

effective, clear &. u;m;i!io.: 

i .. 'SU<1lly. lakl:s ch<.lrgc In the ~·,h~ellce 0fIVsU:llh'. places J hu;dl vaiue t)n !lllle IOccaslonall'.' <l.55embles all Usually . work product is of IUsuallv .... olunteers for exira work ICOlllll1 Ulll c3tlons .are 
;tel~1 1eci 1 11~HUC:I()llS, ,k~m:·,tls tr<ltcs lelTCC1l'iel1eSs~ respects the l111H' 0f I<1Y:1iI 3ble f<'lcts before l1lakiilg, ItO!) qUAlity, accu racy and 1& projects: makes a vah:able 

sclf-rell: II ~t'C & dc,,·t:!np.<; rC;;'.I I.:rtcflll oliw)"s, ~l\'o lds bcu;lTlln~ lIl\"o lv .... d In deCiSolons: good .. 1 3ll!;gesting keen attention to detnil is cOlllributlol' to team objectives; 
Sllltl:!(JlI~. "ppru,J(,: hl:~ o.:h::l'l .... f1l,\,,;S \\'I[]; 1"::ldless del:lIls opu~Jn<l1 ;;OlUlIOl\S 
<::lllituS!;I:;:n 

Cl;. .... o:a"wnall\' takc~ charg ... I.Jl lh~~ /OC.' C:J.srO.Il :l IlV p l nc\'~ <l hig.h va1:Je ,'11 locn-l~'lon'l:'~' ~I;::(', .~i; superVisor 
ahsence tlf del".:'lIled Illslrucll C)CS, tIme dlcctn'ene"s: respect~ Ih.! 1!11le of or suff I'm ,1SslstanCi;': 111 

d"'n10flSlr,ttc s self-rcl!an·:c 8.:. ,ic\'clop~ ()\r!crs, ;wolds bC<2tlrnlng II1\"oln~d \11 ObW11llilg a Solullon 

ft:so;: r,~ .:: fi ll Wd lllll)llS, ~Ippr('a~'hes cndl<=ss dCl:IlIs 

chdkllgtS ".vl l l! ;:"th\lSIi)S I~1 

top PflOf1ly cxc.::1s til d(>\l'i<'>p,ng team 

:n<:Jlllell~l\I11, t"JlthUSIOiSIIl . & pride 

0. ccaSI(lI."I .h' . \\.'orl-.- Pf"OdllctIOCC:J!>ion;)II.:r volunteer.~ for. e.\(tra 
IS of top qU<JlIty, 3c\:ur:lCY work & prOlects; makes a valuahle 
and ke!!n 1:':11e:ntlon to detail cOl1tnbut!on to !Cam oblecllvcs, 

IS lOP j)rJOflly '.:xcc1s in dev!!loplng team 

mOlllelltum, en(huslasm, & pride 

consisl~~nIJy ve:·v 

effectlvc, cleal &. cOIH:is .... 

COl1lllluniCZllions are 

conslstentlyencctlve. 
clem & concise 

Dell10mtr,ltes ,1 ~.:l llsf:-lC.IO;"y usc of DC!llOnSlmT('s sati~r:lclory Cllloc;lfi(lll jConsi$tentl y seeks super\"lsor or jCollSiStcllIly : Work (Jlmhty I Always demonstrates cOlllmitmtnt ICoP.lmtlnlcali()!1s arc 

re""\J'.lr~·<.'S, re'.jl.llres 1ll1nmlaJ dlreclll>O ioi' tlnlc resourcc:, 

:11 o!JLailllllg r~st)lIrn~s 

~ta.tl for (lssist~nce in obtarnlng liS good; attentIOn to detail Ito Olg:J' lll":'itioll<1! goals; pl"olllcle,s Ig~ner(l IIY \'1:1'1 dTcclivc, 

a solutmn IS i:.I PTlOrlty cooperJ\I\"\:' beha .... lor & lealll c(:orl cletH & CI.)JlCISe 

Uccaslollally requHes j1fe~' lioll III 

obtaining & lltl ilzlng resources 

Consi.;telli Iy dt!mons[r<lte.~ saw,fac!OIY Il.lsually seeks ,~Upt:r.'I$()f or staffl0cctlsion:111y · \Vork 4uality CI~nSISltlltly demonstmtes 

COlllnlllment 10 organizational 
goals; pro moles cooperativc 

behavior & tcam cffort 

( :ommllnicallons are 

generally effective. clem 

& concise 
allOCMlon of ll1n~ leSO\lfces for aJ',~lstance III obt4lIOlr,g 11 

solution 

US113!ly requIres direction ill r;bt<llning II..;slIally dClllollslratC's salisC1ClufY Usually able to make sound 
deci;;ions in the "bsence ,)f 
od ... i1ed IIIslru<.:llon:> 

& ut ill:.!.lllg reSllurces 

Ct)llsl:>tenLly re-quires (liretllon in 

ohl~lInlllQ & utiliZing rc~.()\"·c~s 

Sc-.Jdo!n ilHtl<ltes !;QhJtl(ln5 

Does not Inil1:,Hc ~o lu li'}lls 

alloi.:<lIIUIl of time leS011ri.:t's 

Occasloll:Jlly dCITl(111str :.lfes 

~<ltlsfaCI or~' :!llocalH)1l of tunc 

resOllrres 

InclTiClcnt llse oflllllC 

OccaslM-:ally requires detailed 

IIlstruclions r ~) make sound 

deCIsions 

Consistently requIres delailed 
lllslructions to make sounu 

deCisions 

I neffl<2lent lEe ofwnc, minlll1U!1l 1/'\1\\"3Y5 reql;lres ~~ctaded 
a· ... ;:l.Icne~s of ltnpact on othel · S llme lIls!r\JCilons to ll1:.1ke so und 

deCISIons 

IS good; attention to detail 

IS a prlonr)' 

Usually : workqnality is Usually cI;'l110nstrates cOlnmilmen t 

good: altent;on io uetaills a I \() (ll"gani.zatlOllai goals, prolllotes 
1'1"I0r!ly cuupcratl \·!.": behaVior & (e<.lln eL011 

.. l,t tillles work quality is I Occasioll<!lly demonstrates 
g.ood; attentJOII fO detail is Do c.ommi!mtllt to organizat ional 

prH~Tltv ~(lals ; promotes cooperatl'.'e 

behaVIor & learn effort 

Work quality is not good lNeeds streng cilcollragcmcnt to 

assistthl~ h'am 

COIl1Illuni\,,'.ations are 

lJ~ually "·~ry t'JTet.:livt\ 
de .. u & conci se 

COmlnllnIC<:l!iOnS are 

usually effecti\·e, clear &. 

concise 

CommunlcaLions arc 

seldom vcry cffcctiv~, 

clcil r & cC1ncisc 

Q\!~'llitv of' w()rk is 

substand2Jd 

NOi 3 team plc:",cr: only willi ng 10 ICotr1ml1niC~Lions are 

do (hetr own work seldorn effective, el~r &. 

Sales Support Malnx t:xempl Rev 60-40.xls 
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Leadership 
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trainermatrix rev.xls 

Staff Selection Criteria 

rime ;\lau~g(,OI('t1j! "1:IIl:lgil1g 

IlIifi;lti\'c ~'<.: OriVj' ~;ll1ltjpl(> Prim-jlit's plldgment & Decision Mal<iug Projrd Work i"camwork I Lt'lldnship 

A!ways I;:ke,\ charge 111 the .1hsen..:e l)f IAh"aYs. rl;'lce:>" h:gh va.lue 011 II;nc 

detailed In .;tru.::tI0IlS; demollstrates d'fc.::twclless'. reSpec~$lhc time oi 

self-rchancc & develops Icsnurcdul , l'th'::fS. avoids becolnlng. invol .... ed In 

solutlO11S. 3pproaches challenges wlln (·ndks$ aetal!s 

entllllSIi.1Snl 

Alwoys ,ssembles ,II available \A1Wtly.s:, w .ork product is of It\IW?YS v.oluntccrs for C.XlfCl work 
fnets before 1n<lking dccls,mls; top quality, accurnc)" and & proJ ects; makes a valuable 

excels 111 sugg.estmg op tlon<ll keen attcnl10rl t0 dctarlls contribution 10 team obJecllves, 

so lutIons top pnomy_ excels III developmg lealll 

momeJltum, cnthu~13sl1l, & pride 

Skills Ranking Chan 

COIllO! lllliution 

All wrbal & Vvrilten 
COlnllHl:lJCJtlons an~ very 

effective. clear &. concIse 

COllsisle:illy l~kes chnrg:e in Iht' 

Jbs(~ nce of deLl! led i nstrllcliollS: 
Consi~lel1tly : ploces <l hlr,.h \'~I\1e 01' I Consistently ~H~embles aU jConsistentlY: Work product jConsistently volunteers for exml IAI1 verbal & written 

time effectiveness, respe..:ts lhe Time (l J1 a"ad~ble facts before makfll!!, is of top quzlity, ;~ccur;\cy work & projects; makes a valuable commtmH:allOns afC 

Jem()nst~.:ltes ~.:-IC-rell. ~mce & devclapslothcrs, avoid,.:; becomin.1! 1I,voived in 
rcsoun:e(lIl solutio n s: approaches el1dless derails 

t:hBHenges with enthusiasm 

deCISIons: goed at suggesting, 

optIOnal solutIOns 

Usu;)11y 1~k(',) ch3rge In Ihe lh:'>cncc oflu:'>\\311y places :'1lm,;h vallie on tll1ll' IOa<lsionaHy assembles all 

dC-13.1lecl Ill:; lnlcl ions: Jt:1ll011.,llatc5 j dlc:::tivcncss; respects the lillie of' 
:-;clr-(ell:H~ce I.!. ( h~\'l· l()p$ II!HlllrCeful olhers : ;)volds bec(lIl~JI1 g illl'olve(i III 

solu tions, lPPIO<lches challenges \vlll1 t'adless dd,:I1)S 

cnlhllSIi'iSFn 

av::tilable facts before making 

decis1on.>', g(lOO 31 ~uggC~lI11g 

opllOnal St11ull\)IlS 

Oc..:a$wll Jlly t.lk~s ChMg,1.! III the Occasloll:llly: ,)';;lCeS ~I hIgh '.'31u(;' Oil IOcc3sioll<lll y scek5 superviscr 

::lbscnc~~ ,)1 dct.:li led i n slnJC1J(ln~ jlllllt: eff<.!cti veness respects ihe tlrH' Olj OJ' st<lfl' for a .'~sist<!l1ce In 

dClnons:::ucs self~lc ll :lI1Ce fL develops OThers , ::l\'o:ds becomlnr; 111\ ·illv~d II' ObtJ.lI1111p, a solu110n 
H!S()lIl'o;eCni :.;.) !IIIIOII:-=; , appr(,<lches 

\.'h:J lIen!!. (>.~ ,--'"illl Cl1thusI.1sm 

elhl!e.~s de.\":lils 

a.nd keen attCtHH111 to delOI t I jclmtfibution to (eam objectives, 

is tup prIOrity excds In uc.:vdopillg le"lIl 

1l10lOlentum, enlhusias:n, & pride 

effective, dear & CQI)CI$i! 

Usually work product is of IUsually vciu!lteers for (!xLra work ICOIllIl1Unica, iolls are 

tor: <]1J3Iity. (\CCl!racy and 
keen <Iltenlion 11) dct::td IS 

I()~ prwllty 

& projects ; m~~h~ a valuable 
CllJltf'\JlItwll to LCarll objectIves, 

excels III developIng team 

momentl1m, t'nthusi/tsm, & pride 

COlJ5iSIentiv very-

t:ff~_ctive , clear & cOllc ise 

0." ccaSiOl.13I.i Y. \\.'01"1.; prcduct lo(,;ca.SionnIlY VOlu. meers for c.'o;lra Icomnlunicatl.ol1S are 
IS oftcp qU::llity. ilcrurClCY work & prOJects; m'lke.s ~ valuable conslstendy dfcCll'iC, 

and keen ~lIen\lon to detail con1nblilio n 10 ream objccliv~;;, cleW' & C(lnC1se 

IS top pnorlly . excels in dcvclopwg temn 

IrJOll1elltUI11, enthUSIasm, 8.:. pride 

DC)]l{HI ~ 1r"tl'S ~1 ."'.lIi"j~lo,;lUr'i :J5C of 

«.!s,)tJrcl'_S, require$; J1'lllim,,1 directH ~ I ! 

111 obtJ il1lJ'!.!. resources 

D(:l~ll'n$I13les s,itisfactol'Y ;Jlloca\:o l1 

oflul1e reSl)lirCeS 

CVllsistE'Jllly ~eeks s\lperv isor Orjcr:nSlSlel:tly . Wmk qmllity 

sI3ff for :lss lslance In obtaJllH1g IS g,; cJ, OJllellllon ltl detail 

OJ solution IS a pllel!t)' 

AI\I,·ays JemOllstlatl's COI11llIH III t;T11 

t(1 u l g.'1I1i.c:OJLional goals; ptolllo[es 

c-uoperali'Jt behaVior &.. l~a!l1 drart 

CUllllllUnicaliOIlS are 

generally \·ery etrcc tl\' t~, 

dea:· & conCJSl~ 

Occas~onillly rf'qlllrr:'S ,hr\'Oh)n In 

Ilht;\lrllng ,I(. H\IIl/lIlE ~ \ '~SIlUftCS 

Cfln:":"I(~nlly.clel\l'lJL<;lr:~t(~s S;\tl."'::KtOfV 1'.) .... lJilll ~. seeks superYlstlr c-r stafJIOccaSionallY' Work quality 

tl llO;';<'ltlon 01 rll1~e H~ .~OII1Ti,;'S f,1r a, .... ~IS1<l1·,ce I~l oiltall1!ng <l IS ;C0d, ,'!tClltiOI1 (0 deti',11 

sol\1[lon IS a pnenl) 

l'OIlSISft'.nlly del110nstrates 
C('Ilr:1l1 11m'::nt to organlzallol1al 

goals : promote:; coopt:rlltlve 

bch,wior & lefllll effort 

Communications arc 
gcnenlily effective, C~C~I 

& t:oncise 

l.!sU:lIh- requlll'S d i J~(1Il'11 11 1 0bt,l1nl1l!-; II ,':,u:l.lk d~Il1C'Il::trm(' !> $a(lsf:lc\{1r~ U~ually :lble 10 11):lko! ~Ollnd 

dCC1 ~1(~11 S In the ,1hselH:e or 

detudt'd II :suucllO llS 

thually , work q\1ality IS jCSU;111y d~lnOllstr;:ltcSI.:Ulnn}itlllt'lll I COlllll.lUlli«"I[IOI~~ <'Ire 

& ut il i::'I;;!.: rCSOl!rr:.:::-. 

COn~ISIl' 1111y requires cilfeCII'Jn In 

obt.:lining, &. utilizlIlg r('~ nur (t'~ 

Seldol11 Inltlilles ~()lllllon~ 

Doe:-: 1101 initiate sohltioll;; 

,11111:.:aIJo: l of time reSQurces 

Occ~s1l)llally demonstrates 

."<ll1~(aclory ;llltlC<ltl(lr. of Inne 

reSf'llrc~s 

Occ:~slnn<tll\' reqUIres detailed 

H1s trucllon5 to make s,)Utld 

deciSIOns 

S,(I, .. J. <lt1Cll1!011 to llel '1I1 's'1 I,.! 01g.'llllL.;\ tI OrJ<l 1 gO."lI., promOles l1~ll:1llv v~ ry eflcc f,lve, 

pfll'l!l\" C'JO[1l' l ,,1 IV!!: bellC!vin l· &. tcaln dToT1 Ic lear & c(Jncl~e 

A[ limes wcrk qualJr',' IS Occ;'!slon.1lly demonsuares 

.:!.o.OO .. attcnTIOillO dclad IS <l ICOl~nlilment to organtz<lllon ;.d 

prlOrll'· gl);.u~ prOnlC1lCS COOpNi:ltIVc" 

beh:n:i(lI & team effort 

COl1l1mmlcatlons ;";Ife 

ll5-u31ly effecllve, clt:C1r & 

CllJt('I~e 

Con.slsten tly requir-es detailed I'A.-'Ork qual1ty IS not good INCCdS strung encouragemcnt [0 

1I1slruCll0llS 10 make sOllnd assist the tC<l.11l 
Ineffic:ent u~e cf lime Communic<J{loJl S are 

seldom very effective, 

dear & L'OnC!Se deCISions 

IllctTicicnt usc cflime, Jlllllimu11l I Always, reqllires detailc-d 

:J\\'~lrencss i,)fnnpact on other 's \1n1e IIlSlluc:tlOns 10 maKe sound 

de( ision,.:; 

Q",ality of work is 

substandard 
Not:l lerun player; only wdllllg 10 ICOll1.IllUntCC1ti ons arc 
do their own work seldom erfecllvt:, cleM & 

concise 
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Teamwork! 
Leadership 

Communication I Total 

Skills Ranking 
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Staff Selection Criteria Performance & Total 

Nam&(automatically Eval "1 't;;':~ . 2 dC:"~~ :·/ :''' · · ' 'k i' e; 'a1~T 'Ia' ~1· · ~cM.Frolll {;: s~~~ 
. " ,,' s ' ... nor n "nor 4. '~, ., . ' . . . " c. V ,,0 ',' '. ' < • ••.• ' ''' .. ' .' 

entered from SkIlls Method (1. /-astEyal ;: ~~I~ :' E~'r ; ~t:;~~~.li1'9ta~f i\>'t(6~%)6 > ~~l:t:" '" ",~~~J,!ltJ. 
Ranking) . 4) ,,:} ~J.:i1;;L ;.: ~;~f:~~~2 }): ff~. ;'; (,' ';:I;' ,y.' (4n~) ' ;>~~~) 
Steve Ladd 1.0 40.0 24.0 15.2 39.2 

Alan Glickman 1.0 30.0 18.0 12.0 30.0 

Mike Varney 1.0 }O.O 18.0 20.4 38.4 

IRoy Tadlock 1.0 I 10.0 I 10.0 I 1501 35.0 21.0 20.4 r- -41.4 

ICri\ig Irojahn 0.0 I 10.0 I 10.0 I 10.0 I 30.0 18.0 11.6 29.6 
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Staff Selection Criteria Skills Ranking Chart 

Time 1''bn:lgement I i\1:Jnnging 

Initi:lfi\'(' &. Dd .... e Multiple Pdol"itics pudgment & Dt'cision J\.[aking Project Work Teamwork I Lt-adel"ship Comm Ullic:ltioll 

Al\ ... ay::; '<ikc~ charge III the <1bsence of IAlw;lV:i . places:l high value on 'mle I AhvaY$ assembles::\11 a\l~ilable IAlways: Work prl'ouc\ is of I Always voiulltecrs tor c).1ra work All verbal & written 

ccmmlllllcat:om arc very 

effective, clear & conCI S!! 

detailed '(hllllt,;li~lll.s. (kmll:l~tra~es 

self·reI131'ct: & Jt!velops re:;our ceflll 
effectiveness; reSpeCl$ the !lIne of If3c.t .~ before 1.11akl.ng decisions~ ltop 'lcat:ry, acctlracy and 
others; aVOIds becQlnlng Involved In excels In sUj!gestln.1? optional keen attention to detad IS 

& proJects; make:; u vaillablc 

cO l1tribullOll to team cb.i(,Cl1vC:i~ 

excels ill devt>.1op:ng team 

momel1tlU1~, enthUSiasm, & pnde 

Sl1I utt('I'S. lPiJrOac],es chillle.rges \vlli! Il'ndless dda!l s 

en\'h~I'! i1Sln 

solutions 

Consl~tently take~ ch"rgc In the 

absellce (If dctOllled 1 1l:\lrllctIOII.~ 

Consi~te-nlly : pl".c('_s?. high v,1lue L~n IC(.ns istentl), assembles 311 

lime (:ffl':CIIV('.I1e~S~ respect.~ the l ill \C o~3vai1able facts befcre making 

lOp pnonty 

Consistently : Work product IconsistentlY volunteers for e.xt:-a IAII verhal & ~"ITinen 
is of top qUi:lIlly, a(;(;ur~cy work & projects; makes., v.,luable comlllunicat!oTls are 

d"ll\O Ilstralcs self-rellance &, develops I ()thcrs ~ 3voitis hec\)!\1!ng illvolverlill IdeCISi()I1S: gOl~d at sugg~~$t_ing land keen <lttt". IItlon to detail I c.:on\n blitlOn lo tcam objectives; 
re:>nl:ro.:,du! mlull(lIls: :~PIJ I ' I)lIL:ht::~ cl"ldless det;)il1' opli .:mal sol llt10ns IS lOp prlor ity_ exct:1s in Je\'elopmg tr;;am 

effeClive, clear &. conCise 

ch.:lll~nge~ \\11111 cntl'\iSlaSIll 

Usually : takes charge III the i:hs<!tlce (l(I I,b!Ji'llIY: pl~ec5 ~ hiu,h \'"Iul~ on t l nh~ 

rlcl:!lkd ! I Gtrurt:()n:,,~ dCIll(mstTJ\C:S t.:if(': (tlvene_~~ n! -'rcct~ li1(" !11ll(' 0f 

self-reliallce k dCVl.:lllPS rcso\lrccful (llhels : aVOids b(~c[~mll)g 1I1\'o]ved:1"\ 

solutlollS; approilchcs t:h<lllcllgcs With c;)d lcss del otis 

cnthuSIi.1Sm 

OCC(lSICIl<lllv 21ssell1 b les all 

~w.7li ILlbl t" f?ll~IS before 'n~.kif1g 

declsHl:lS, £,001'1 ~t sUi;,g~slin!; 
ojltlon?! SO IUI!(}II" 

Usually _ wt,Hk proJu(;t is oj' 

top qllnlity. aCl'Ilf3c.V awJ 

kcen ~,1tt'ntiotlleo dC\<ld is 
h)p vrinrity 

mOlllefltUlfl, enthusiasm, & priJe 

Usually vo)ulltct:>rs for extra \.vork 

&. proJl'cts, make£ a va luable! 

CLlfll l li.llltioll tn te::lHlllbJcdlves; 

excels In dewlop!llg tCHlll 

mOnlcntum, cnthlisiaSlll, &. pride 

Communicalions <lfe 

consistently very 

effective, clear & (('!leis..:: 

OC\.~ (Islo,..,a : ly 1.lkes dl(l rg.e 111 the (\,:C<!SI C": llillly pl(lct's <"l 11Ig,h "aIm' Oil I OCl'<JS'!)llall~' 5t!'tks supef\!\sor I Occ3~itl!lal1y _ \\!Qrk product IOccasionally volunteers for extra I Comm uni catton!: ;lrc 

;tb!.'l'!l;;C ( ;f do;;t;}!i~d t rtSlnKlwlls, i11llle effCC;I. lveI\Cs~ . r('Sllf.:C IS lhl~ lilrl C ("IO( ~ 1 ~1ff fIJI aSS I Sl ~II!t:~ \11 
.jCIllOIl5II'i'\tl~S scil-rell(lJl(c (( oCI'.::lops others. aYllld~ b('(:lllllln£ ItInd\'C"d - 1\ l)bl;""Ir~g <I S(lluliUlI 

rCSCllTo.: tf'U) s·.lluI IOll,",. ')1'1)10<1';].("<; l'ndle:.;s dtl;;lrls 

chaHI.!Il;!,('s \\llth t:111huSI<lS Ill 

IS ortop 4ual.I1Y, aCtUr3cy_ Iwork &. proJects; .makes a ~al uabJe Icons,stentlY elJcctlve, 
~mJ ke~1\ aHe:'I!H)Jl to d~tdd CtlnU!l,uflO:l to le<lin ob.:tcllves; clear & conCl:,e 

IS lOp pIIUJ ll v ex(:L'ls Hl developing team 

lllonH~-ntum> I!lnhus ia!>Tll, & rridt~ 

DmnOI1:>tratcs;: sallsf.:lclory usc \If DemlllOslrlltl!S s:JI lsf,\clory ttlloc<lti011 IConslstt'nlly sl:'eks slipervi.')or or I Consistt~lltly : \Vork qualIty jAlways Jt:l11onslrates commilO\t>nt ICommunicat ions are 

resources. rcqui l c:> III 1111111') ( Clrc=-I\,m I,'f tlille re~Ol!rces 

111 Obt,11llHlg rc;,curce~; 

~t<1frfilr n"~Jsi(lncc: In Obl<llnmg li s 1~1";()rl ; att('ntlon 10 detnil 

a. so'utH~n IS it Priority 

10 mg<!Olz"liunal goals: promotes 19.cl1cral1y very effe(;t ive, 

cooper",trvt behn\'lor &- team ciforl (.;Ic<li & (';Ofl(':ISl: 

Oce<lsiun<l ll y reqUlr"::s clJrecton In 

obTalnir::~ t,,·, IItdIZIJl!-! resources 

Ct')IlsiSler.ll y dClllor,s t[(!tes S;:! t! Sf3cfOry I1JS"3 I1 Y seeks superVisor or staftloccaSiOl1al1Y: Wc:rk quality I ConSistently demonstrates 

;\llI-lc3uon ofllll1C H'SO,ln:es for asslst::mce III obtaI/ling n IS good; ottentlOn 10 detail comll1 itment to orgamzatlon,,1 

solu[i,-:-:n 15" prioTity goals, promotes COOpCrf\UVC 

heil<lvior & lenm effort 

Comnlllnic;)t!(ln~ .1rc 

gelle.ral!y effective, clear 

& concIse 

USllall~' rcqlllrCS liircdioll i ll .)bllinin,.; I Usual Iv JcmonstrZll(!S sntisf<Jciory Usually "hit" tel make sOllnd 

Jct:ISlons 10 the absence (~( 

deTailed JIlslruct!Ol1s 

USllaHy : work qu~llty is 

good ; <lttentlClIl to dcl<J11 is tt 

pTH1T1ty 

Usually Jemoll!>lrutes <.:omillilment Icommunic3ti DIl;> are 
to L1I"ganlLt\tlUTI<lI go~Is, prumotes usually vcry eilct:tlvt! , &: \Itillzlng re:;ollr<.:cs 

ConSlsTcll t ly ~ c:qU1rC~ dllcclion Il~ 

oht('!lntn:; & rtl d lZ111g. n~ :i olllcc :,-

SeIJ('1ll l !"lill"I~~ SOl ll tll1l1 S 

Does nCT 1II1f!iltC solt111 111'S 

;JlhlCn.tll)1""l I)ftlille resourc.::'s 

()Cc.,lSIt)IlJlly dCllIcn.sII<'lle$ 

satl s t:1C1orv a ll(lC:1110n Orllll1 (, 

rLS'lI lrc~S 

O((;asi<JrI<1lly rC(.juires uelaitt"J 

illstruct ions I'J m.~kc SOl:nu 

d('r:IS!OIlS 

coojlr: rat lvt' ht:il(lv i<)t- & tcam <!ffolt de~11 & ~unClse 

t\t times wo rk quality IS Occaslonnlly demeollslrates 

good.; attenllOn to detilill') a Icomlllilm.:nt 10 nrgalllz .. tlonal 
1.)[lurll\ ' gellIs, Pf()J",)lotcs cooperative 

ht'haVlt1r & team ciTort 

Comrnunic<ttions ;Jrc 

usually dledlve, clear &. 

concIse 

lncfiicu;nl ll~C ll f tllne Con.::istentl y req',.IIT(,_~ det<Jilecl !Work quality i:; not good INceds strollg clleouriJgeOlcl~1 10 CO lllll lUlli catlollS arc 
sddom vel)' effec ti ve, 

clear & concise 
instnJctions to make sound 

deCisions 

Illl'nI C ll'l~t usc ~lfllll1e. miJ11;lHllil IAl ways rtq,mt::s tktadcd 
;jW;j r(' J)CS" O[1: ;lpa r; 1)1) "till'I ' e: line- IIl~trUCtlOIl5 to lIl<\kt' soujld 

dt'CI~IOIlS 

Quality of work 1$ 

subst'.lJldard 

as .~ i st the team 

Not ~ renOl player; onh' wil ling 10 I COJl1munjcatloll~ arc 
do thelf own work seldom effective, clem & 

conCise 

Internal WhoiesafersMatnx I-<ev exempt bU-4U.xls 
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Staff Selection Criteria Skills Ranking Chart 

Tilli e !\-bnagclIl(,lIt f Malla~ing 

Initiativc .. ~ Drlv(' MlilliplC' Pri()I'ili~~ I.Judgm ent & Op('.isioll l\hking Prnjcd Work Teamwork I Leulcl" sh ip Corum IIni c ~tillll 

A lWilY :, 1"k("5 charge ;II Ihe: ~~hSt~IK(' ofl Alw;'lYs 1 ~ 1<'l (:C5 ,1 high v;) I1) \.' 011 tim e 

rll':r~llf:ri 11\ ~ r nlc l lo n s . .I el11()I1:'l f nles C tl~Ct IV~I1CS;;'~ reSreCI~ !he ! lIn e 01 

Always .:ts'~emhl~<;:111 aV<1II"ble IAlways Wl~rk Prod.llct IS of IAIWfl Y .. s volunteers for ex tr<'l work 
fac ts betl.' fC making decIsions, fop qualllY , ac.::uracy and & pro tects: makc~ a .... aluable. 

All verbal & wriTten 

cornmllni ctlClons are very 

efiedive, dea l' & cnnej~;e sc i f'rell,wce & d('vclnp~ rc .~olHcefl.1 l lothers : aVClHI:> l:ectH11l11g In\nl\' .. ~J Ir, le}o;cel.s in :sug.g.es t·lng. opttonai 
sojutlO n.~; <lpp roach(~s challenge.s with I,.~nctlc!'.~ del3d$ sc!u!lons 

cn!hll .~!<!sln 

Consislen! ly t<lkcs c harge In the 

flbscncc nf dct<lilcd I nslrl1ctlOl1S~ 

demQllst rates se lf-rehal:ce..\:. develops 

f(~sourccflJ l 501 1111 (\1)$: Clppr::,;)cilcs 

ch:3Urngcs with cllthu:;iasm 

Consistently: places CI high vnl l1c Oil !CN1;;lstendy :\5sembles all 

tllll e d red jveness: res pect s the time oi1avadab lc f:le ts bet~]rc makmg 

others , <I\·olds becoming. in .... ol .... ed in 

endless dCf311 s 
deci sions; .~o(Jd at suggestin g 

optional so lutions 

U:iuall y lakes ~~hmgc in Ihc absl':lIce of t Csually: pli."lCe1 il high yai lle on tune Occasionally assembles all 

ava ilable facts before maklnp. 

deCisions; good at suggesting 
optiol'a l s(llu!ions 

detai le.d Illstructions: demonstrates 

se lf-reliance &: develops resourcefu l 
':;011:110115: :1ppro<lches chJHenges \vlll1 

I.!n l h\lS la~m 

Occasiona ll y takes c h()fge III the 

ab~ence of detailed Insl ruclton:.;~ 

effective.lless: respects the time of 

others: ;lvo~ds beco11llng illYolvcd 111 
e l ~dles..<; del·<1 d.i 

OCl.;aslollaUy· place:.; a high valu\! on IOcc asi onall y seeks supervisor 

tln~e cffectivene:;s; respects the tm1t! od or swfffor uss istance in 

demCl1strate:<: .self-re hance & dc ... ·clops lothers. nvol ~s becoming il1volved in l obl<lini ll~ Ii ~olllti (ln 

resourceful sol utions . nppr0o.che:~ endless details 
cha il engl's v, .. ith el1thu:~I<lSI11 

kee n IIttentlon to detail IS ICn nl.riblil ion to team objecti ve;" 

top prlon!"y l'x·ccb in dc.:v~loping team 

momentum, enth\lSI(1STIl, & pride 

c .. onsisfcnt ly: \Vcrk prmh.'." IconSi.".entl} .. ' \,Olll.n teerS.fOI" .e:-::tr.' 
IS of lop quality. 3ccuracy work & prolects; makes a va luable 
and kee n attention to detad cOtltnbuf lOn to team obJecltvcs: 

IS top priori ty excels III develol'lIlg te('ln1 

momcntum, enthusiasm, & pride 

All ve rb<l l & wr itten 
cOln llll lnications <lrC" 

effective, clear & C;OJ~C"ISI! 

Usually :. \'\/0. rk product i.' of lusual. IY v.o lunteers for e.:<tra work Ic.cmnlUniC<l lions are 
top qual1ty, accuracy and & projects: makes.n valuable consistently vl.!ry 

keen acten (t on to det<li l ls contnbutlon lO rerun obJecti ve-s, effective, c:Jt!<tt & concise 
top priority /excels ill de\,ejupins team 

Ilh)Jllentllm, entbusia s:n , & price: 

Occasionally : I,.\.!ork product loccaSionallY volunteers for C.'i.lta Icommunications arc 
is OftoP.qU Zllity , accu r;1CY WOd.: .&. proJectg~ .mak~S a valuJble consistently effecti ve, 
and keell atten\Jon to detail cor.lnuullon ,0 team obJec tives; clear & COIlClse 

is {OP ~mol"lty. exce ls In developmg team 
mome ntum, I.!ntllllSi<lslH, & pride 

Demonslr.:ne.s as;lti sfactoJY use of IDemonstr.:ltes satisfactery :lllncniion Iconsi.sren tl Y seeks supervisor orl consistentl",: Work qU31i.lY IAlways ~ell\OnSlrates commitn;enl IColnll1unicillIOfl S al e 

rCSOIII"CI?S . re(pllreS 1111nlll1;"1i direction of ;lIn!! resOllrces staff for assistance in OCliUJlmg is good; attelHlon 10 detall to o rg3111l.:dlona.1 goals, promote~ g(:!!H:ndl y ve·1 y effective, 

111 ob t."illI!lg. resources 

Ou.:asl(II1<llly I t'" qUit~:; dlle(;\loll l !l 

obt :II IlI ::g 8: tll d il. ll1!? rtSO\lfCeS 

3 solution IS 1I prlOrltv cnoperllll"'-!:: bdl<1vior& team errOl! IdeN & cOl1cise 

C<)Il$i~'.t'li tly JelllOllSlrak., ~all sfa("'wIY jl.Jsualiy seeb SIIIH;: rvlsor or :; I ,~ jT10c('.3sH:"1I1::1 ll y : \V~)rk qllClhry 1c.:ln~ls:cntly ne:111011str .... tes CommUnlcatlons arc 

generally effective. clem 
&: Cl)l:cisc 

;;ll )ol·aIJOIl (lflilll e re$O lH"l'eS fer a~slst,\Ilce Illobt<lJIlI Ilg:;-I 

so lut :ol1 

IS ~(10d ·. Att.enflon 1e.1 cletail IC()11111.111Inentt{) Mg<llllt:alloIl31 
IS a priOri tv goals . promotes eooperall vc 

beha .... lOr & team e ffort 

USli ally :-r.qUlre:: directlon)n nbt,lloug JUStin!! )' dClll(~ I Eli":lte ,: sOl tistJct(\rl," USl1a1h' able to lll:lke sound 

deCISIOns 101 the absenc e of 
detailed Instr uctl<l!lS 

lhually : work ql, .. I!t ... is Usually demonstrates cOlnmllme nt COnlJ111lIlie<'ltiollS :l ft: 

usu,illy vcry ('ffecl lve, & uttllT.!\lg resour ce,· 

CnnS1S!Cr.l.ly req uires dlTccllOl1 in 

llt\ t alnlll~ & llldli'. l n~ I·C:,O'JIl:es 

SdJL'lTl ll1 i lli lt l;":~ ~u llit lUIIS 

Do t: s 1101 i mti<ltt SOI1l( i 0;1~ 

.. 1I0C:lil()11 or tlille resources geod: allen lll')l1 to detail is a Ito OC!;allll:atlonnl goals. promctes 

pnont .. coop ... rallve behl1\·10r &. tC<l1ll drOll klei1r 8..: C. ) Il CISC 

O(';casltJnallv dClnonstrntes 

·itl t lsractpl"V nllllcntien o f IH,lt 

Occasic'nally requires detai led IAt tim es work q ual ity IS IOCc::\SI<lnaIIY demonst rates 
instruc tIO ns to nl<lk~' s()und g.ood : ;menl Ji)n 10 ddilll i~ a ..:ommllment to ()rgalUzallona\ 

COl1l111.1 lnlcatJ ons <lr e 

usu ally effeclive, dC:lr N.. 

conCise dcciswns pnofl ty 

lmC!iut'.nL use l,rt imc (onslstenf:y r<,';fpJ1l"Cs. de\f!i!ed JWork qllahty IS not good 

Instructions ro Illake sound 

deCISi o n s 

Jl1cffiC ;I,.'Jlt usc ofttmc: mini nnllli I Alw;lYs reqtlires delailed 
<l\V<ln".'~.~~ or lmpac l ~~Il <"l1tler· :~ tll l1 {' instru cl.i ons t,l make smll1d 

dec il'ions 

Qualiry of work IS 

substandard 

goals : pro motes coop ... ratl vl) 

bekl',;lOr & le:lm effort 

Keeds strong encouragement to 

aSSI.~ t the team 

Comtnun i t.: ;~ linn$ zwe 
iicldolll very effecti vc 

clear & conci se 

Not a team player; onlv \',11 JIIn.1!to Icommunicatlons are 
nll their own work seldom elfcclivc, cle nr & 

concise 

Life Ana lytlcs MatriX vD2 (1 D_l1 _U4).xls 
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Time '-hn:lgcl11clll l !\I :l1I:l~jlll! 

fnillati v<, & Orivl' :\"I\lItip'(> Pr io l'iti('.s pl1dgmclIl & O('cis io ll (\lakin~ Project WO"k Teamwork I Lt>adenhip Co mmliniCttiuII 

.\I"<\,<lV'> I ;!ke .~ <'h:lrg~~ til rnc ~b::etH;~: Of l,\h ... "ys: phct:s <'I high v:ll ll e on !lme IAlways :lssembles ~1I avail::,ble IAlways. Work product is of IA!W3YS voltllltecrs for e:\.1r3 \YOlk 
:jela il ~d msfnll.: lI~)r\S, dernc.n~lrat~s elTe...:\t\ 'I:IH::ss: rc specb the IUllc' \11' facl~ hefor~ r1l<!kl~)g. deCISIon s; top qULllity, accur:Jcy and & proJects, makes a ,v"lu<.Ible 

s\.·lf·r~·li<~!l'.'\: & develops rl'S(~\ln;cf\l1 (\ thers~ ;1'o:lll~S bl'cl)rn jn~ m vu ln'd III t:x(I~I;;!O sugge:.ling optiunal keen ~l1e.nl!on to dd",ii,:; cuntributlon 10 tellnl ob.ied! ves, 
~u l\l l)I_'I\S. 'l)Jp r ~l<lL· ht' :; ch:111t'n~<:~ \nlh l'IH_Ht:$S dL'\;lil~ Sulll(t(lnS lllp pnOTlly, ex(~ds III dl",v.;-.iop1n e tt-am 

A 11 ve,rbaJ & wriH~_n 

<;urnmlllllcatlollS are vely 

effective, dc~r & con c l s~ 

r:llthll,<;.I:1SI\\ 

C\mSl y,h'I"!Y lakes d!M,I;'C 11\ l he I L'ollslstt:nIJ,-, . places a high \'()]ue;Jn I Conslstent]y assembles all 
ilbsencc of de(~!lcd Il1slruct;C'!ls . IUlIe effcctlv('ne.s.~ ~ rC5peets the :IIllC 01 <1\'aJl <lbl e fac ts before makllig 

dcmc'nslrfllcs ~;:I I-r c l l(1IlCt& do.!\·clop .~ o t hers~ O1 \' oids hC'Olllll1g 11\\'(llved III ci~c_isiollS: good at suggesting 

(csour c~rlJ l SI) IUllOnS, :lppm ~(h>2s endk~s d C:<~1 b Opll Ol1fl l 501 u! ions 

;: h;llkn ~\~ ~; wI lli \,.' l1thll Slfl:;m 

Usually , takc;;chil rgc In 111e abSe llct' ofll };;Lally ~1!"C(,5 il hIgh I'niuc on lime I Occ"si(ll~ally C1ss(,l1lbl(!5 all 

dctm :.::(\ Ill :itl'tl('!:ClI1:;: ckm('nslr<ltcs I cffcctI\-T,I1CSS: rcsp,;ct~ the IlillC of 
~clf-lcllOm(c 8,: oevclnp$ I (sl;llrc('fu l others, cl\'Ol d s bC((ll11Jng II1\'ol\-cJ In 

s(>lut :oH:;; approach.:; s chi.tli<.:ng'.::!:' wIth IClldJ.:.:ss details 
cn th tlSI;l~;Tl1 

~vad3ble fflcts L,t::fol'c l1lakif1g 

deCIsions: £,o0d ilt Sllggo.::stlllg 
op1lon<J1 sl, I\1111)!lS 

IhX<lSII'!.ilIIY l<.lk."S t'ho., ~.,t; I'l [ht; l ( k<':;::Sl. ~ n<l/lY p h.lC~;' z hl!,'h vah.:c (1 11 I OCCllS I 0.r,~IlV ",eck s ~\lpl: rVIS(\ i 
,ll>s.:ncc III Jelalled 1 11~lnh: t ~(~I1~ , l! rne elle..:t:vcneS5. ro::'~Veds the lime 01 M st<lITI\); <1SSlstance I II 

de ill onstr~ll('s self- rei !<'nee & dcYck'ps others : avoids bl'comlng Itl\·c.lvcd In obta lili ng (J S ,) ltllI01~ 

lC:-i~)lIr":i,:t ul sllhli l ons, ,1DDr'.I;ichcs endless dctm!s 

ch;'llIengc :; \\>Ilh <! ntllllSli'!Sm 

m~Ill(>:11l11ll1, enthIlSt(lSIl1, &. pride 

Consistently : Work product IconSlstentlY volullteers for extra. IAlI verbal & \vrinen 

is oftoD qualily. accuracy work &. proJects~ makes a valuab le communications arc 

and keen al!entlOll 10 detail contribution to team obj.:ctiyes~ cflccti\'c. clear & ccnelso! 

IS lOp pn ority . exce ls III developmg team 
momentum , cnth Llsi~s!l1_ & pride 

Usua ll y: \vl;:rk product !s of I USll<1l!y volunteers for extra work IComn1un!c" l ion~ are 

top (}llaht)', accunKy and 
ke,en a1tClltlOIl to detail is 
top pno [) ty 

& p ro.:e..:ts: In('lXCS a va luabl c 

contribulion to tcn.nl objectives; 

excels til developing tealn 

n1l'memum, enthusi"sm, & p,·ide 

consi5tcn1ly very 

effcctlve, clem &, C~lIlCis<! 

OCC:1Si llnni.iY : Vim\-;- prnd .. uct IO CC M;nn()I1.Y volur.teers for extra IC01ll mUnl C<l t.iOns arc 
lS otup qll;) l!ry , accuncv wGrk & protects; makes a valuable COll .5151(,11I 1), cffed,,';:, 

and kC,:'1l aHC!ltl on lo detail contri bution 10 team obJccllvc:i~ clear & concIse 

IS top poorl ly. exceJ.~ In dcvcloplIlg tcam 

momcntum , cnlhl1slLlSIlI. & pridt! 

DC1l1011~lr:lh; s <l ~<l tl s ract nry ;JSC of 

tcs~)urccs, requ ires 1111n1m,,1 d!t<.:c ti un 

!11 e:btmning H"seurce.s 

DClnOIl:>tril tt.' 5 s atisf''1ctory nlinCHlol) 

,)f \lmc re:;')ur:c;; 

Conslstc-nlly ~eck5 5\1perVISor urICCIl5 ; ::: I Cntl~' : Work 'llltliity 
staff for as'<;'lsl.lnCC In oowilll ng IS good, attent ion (0 detail 

a solution i:i a p riOri I,,! 

Always dCln{)llstrate s commItment Icomll\unl<.:~ ti on:> are 

to org<Hlll.ilt iol1<11 goals : plOmotes generally ve ry effective. 

coopcrtJltve behaVIOr & team effort cleal & conCISe. 

OccaSlO:) a:iy reClllres cilTect:on in 

obt:limng; & utili Zin g reSOllr..:es 

Consisten!ly demonstrates satlsf;;.c tory 1 Usually seeks supe rviso r or :ilaftlOcc<lsionaJly : Work quality 

<lllocatlDn of time rCS(1l1rccs for assistance in oblainll1g a 

~olul ion 

is good; attention 10 detail 

is a priority 

Consistenrly demonstrates 

commitment to organlzfltlOnal 

goals ; promotes cooperClLlv t! 

behaVIOr & lc<Jm effurt 

Commun icat ions aft.! 

generall y dTt:t:tlvt: , clem 

&. concIse 

Usuall y reqUires dirc<.:hor, In obl'1tn ing !Usual ly demonstrates so tis factolY Usually abl~, to make sound 

deCISIo ns in the ab3ence of 

detat led instructIo ns 

Usuall y wmk quality is lusuallY delllonstrate'i commitment Icomnnlllic3tions are 

&: u lllizm~ reSOllrce5 

(:Ilnslstently requi res dlr~II:)fl il~ 

nln3illlll:; & utilizing. !'('sources 

Seldom In it lat ~s solutions 

;Jlh1cOlllon ofhm e resources 

()":c<'<:;lonally dem onstra tes 

saiJ:'if.?,ctory allocatt o/l of lIme 

reSources 

lncffi l·it::: llt u s!: of\il11c 

gOlld; .altellti 01l to delaiils a to org3nl,zational goals: pro mOl es usu,llly very cffccllve. 

prcon rv cooperahve behavior & team effort cle::u & CO U':lse 

O..:caslnnal 1y reqUlre ,~ det<llled 

instnlctions to make sound 

deciSions 

At !;mes wnrk quality is O ccaslOntl lly demonstrates 

good; atten tion to dclai! IS" Icommltment to organl7..iltio nal 

p"orll V goals ; promo tcs coopc ratlvc 

behaVior & team effort 

Consj~lenlly rcq ulfe3 de laded Iwork qu~t l ly is not good I Nt'~dS slmng encouragement [0 

instruct ions 1'--' ma kc sound ass Is t the tL'i11ll 

decisions 

CotnOluniCilliOIlS ilre 
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,,~\NG COUNTY 
IN THE SUPERIOR COURT OF THE STATE OF W ASHI~~~~OR COURT CLERK 

IN AND FOR THE COUNTY OF KING E-FILED 
CASE NUMBER: 12-2-23827-8 SEA 

DENNIS WILLHITE, 
CASE NO. 12-2-23827-8SEA 

Plaintiff, 

v. 

FARMERS INSURANCE GROUP, d/b/a 
FARMERS NEW WORLD LIFE INSURANCE 
COMPANY, a Washington corporation, 
ZURICH AMERICAN INSURANCE CO, a 
corporation, 

Defendants . 

COURT'S INSTRUCTIONS TO THE JURY 

JEAN RIETSCHEL. JUDGE 
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PLAINTIFF ' S PROPOSED INSTRUCTION NO.1 

It is your duty to decide the facts in this case based upon the evidence presented to 

you during this trial. It also is your duty to accept the law as I explain it to you, regardless 

of what you personally believe the law is or what you personally think it should be. You 

must apply the law from my instructions to the facts that you decide have been proved, 

and in this way decide the case. 

The evidence that you are to consider during your deliberations consists of the 

testimony that you have heard from witnesses and the exhibits that I have admitted, 

during the trial. If evidence was not admitted or was stricken from the record, then you 

are not to consider it in reaching your verdict. 

Exhibits may have been marked by the court clerk and given a number, but they 

do not go with you to the jury room during your deliberations unless they have been 

admitted into evidence. The exhibits that have been admitted will be available to you in 

the jury room. 

In order to decide whether any party's claim has been proved, you must consider 

all of the evidence that I have admitted that relates to that claim. Each party is entitled to 

the benefit of all of the evidence, whether or not that party introduced it. 

App. G-2 



You are the sole judges of the credibility of the witness. You are also the sole 

judges of the value or weight to be given to the testimony of each witness. In considering 

a witness's testimony, you may consider these things: the opportunity of the witness to 

observe or know the things they testify about; the ability of the witness to observe 

accurately; the quality of a witness's memory while testifying; the manner of the witness 

while testifying; any personal interest that the witness might have in the outcome or the 

issues; any bias or prejudice that the witness may have shown; the reasonableness of the 

witness's statements in the context of all of the other evidence; and any other factors that 

affect your evaluation or belief of a witness or your evaluation of his or her testimony. 

One of my duties has been to rule on the admissibility of evidence. Do not be 

concerned during your deliberations about the reasons for my rulings on the evidence. If I 

have ruled that any evidence is inadmissible, or if I have asked you to disregard any 

evidence, then you must not discuss that evidence during your deliberations or consider it 

in reaching your verdict. 

The law does not permit me to comment on the evidence in any way. I would be 

commenting on the evidence if I indicated my personal opinion about the value of 

testimony or other evidence. Although I have not intentionally done so, if it appears to 

you that I have indicated my personal opinion, either during trial or in giving these 

instructions, you must disregard it entirely. 

As to the comments of the lawyers during this trial, they are intended to help you 

understand the evidence and apply the law. 
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However, it is important for you to remember that the lawyers' remarks, 

statements, and arguments are not evidence. You should disregard any remark, statement, 

or argument that is not supported by the evidence or the law as I have explained it to you. 

You may have heard objections made by the lawyers during trial. Each party has the right 

to object to questions asked by another lawyer, and may have a duty to do so. These 

objections should not influence you. Do not make any assumptions or draw any 

conclusions based on a lawyer's objections . 

As jurors, you have a duty to consult with one another and to deliberate with the 

intention of reaching a verdict. Each of you must decide the case for yourself, but only 

after an impartial consideration of all of the evidence with your fellow jurors. 

Listen to one another carefully. In the course of your deliberations, you should not 

hesitate to re-examine your own views and to change your opinion based upon the 

evidence. You should not surrender your honest convictions about the value or 

significance of evidence solely because of the opinions of your fellow jurors. Nor should 

you change your mind just for the purpose of obtaining enough votes for a verdict. I 

11 WPI 1.02 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 2 

When it is said that a party has the burden of proof on any proposition, or that any 

proposition must be proved by a preponderance of the evidence, or the expression "if you 

find" is used, it means that you must be persuaded, considering all the evidence in the 

case, that the proposition on which that party has the burden of proof is more probably 

true than not true. 2 

The plaintiff has the burden of proving each of the following propositions: 

The defendant has the burden of proving both of the following propositions: 

2 WPI 21.01; WPI 21.03 
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PLAINTIFF'S PROPOSED INSTRUCTION NO.3 

The evidence that has been presented to you may be either direct or 

circumstantial. The term "direct evidence" refers to evidence that is given by a witness 

who has directly perceived something at issue in this case. The term "circumstantial 

evidence" refers to evidence from which, based on your common sense and experience, 

you may reasonably infer something that is at issue in this case. 

The law does not distinguish between direct and circumstantial evidence in terms 

of their weight or value in finding the facts in this case . One is not necessarily more or 

less valuable than the other. 3 

3 WPI 1.03 
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PLAINTIFF'S PROPOSED INSTRUCTION NO.4 

Evidence of discrimination is almost always circumstantial - as there is rarely an 

eyewitness to an employer's motives.4 As such, a plaintiff is not required to produce 

direct evidence or a "smoking gun" in order to meet his or her burden.) 

4 Hill u. BCT!, 144 Wn.2d 172 (2001); Desert Palace, Inc. u. Costa, 539 U.S. 90, 99 (2003) 
(holding that in employment cases, circumstantial evidence is not only sufficient, "but may also be 
more certain, satisfying and persuasive than direct evidence"). 
5 Chen u. State , 86 Wn.App. 183, 190 (1997); Hill u. BCTllncome Fund, 144 Wn.2d 172, 179-80 
(2001). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO.5 

If an employer chooses to create an atmosphere in which the employee perceives 

the personnel policies and practices as fair and consistent, thus securing the benefit of a 

compliant and loyal workforce. the employer creates a situation' instinct with an 

obligation' and cannot treat its promises as illusory. ,,6 

6 Rowe v. Vaag en Bros. Lumber, inc., 100 Wn.App. 268 ,276 (2000), quoted ve rbatim from 
case, citing to Thompson v. St.Regis Paper Co., 102 Wn .2d 219,229-30. 
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PLAINTIFF'S PROPOSED INSTRUCTION NO.6 

In order to prevail on his breach of contract claim, Willhite must prove: 

1) Statements in Farmers' policy manuals and handbooks amount to promises of 
specific treatment in specific situations, 

2) Willhite knew of the policies and believed that they would be enforced,7 and 
3) Farmers breached those promises. 

If you find that the Willhite has proved each of the above propositions by a 

preponderance of the evidence then your verdict should be for the Willhite. If you find 

that Willhite has failed to prove any of the above propositions, then your verdict should 

8 be for Farmers.' 

7 Carlson v. Lake Chelan Community Hosp., 116 Wn.App. 718, 736 (2003); Bulman v. Safeway, 
Inc., 144 Wn.2d 335, 341-43(2001); Duncan v. Alaska USA Federal Credit Union, Inc., 148 
Wn.App. 52, 67-68 (2008)(see cited evidence in footnote 49); Korslllnd v. Dyncorp Tn'-Cities 
Services Inc., 156 Wn.2d 168, 190-91 (2005); Clark v. Sears Roebuck & Co., 110 Wn.App. 825, 
830, n.3 (2002) (holding that failure to read the manual is not dispositive). Also, evidence that 
employee looked into employment elsewhere does not defeat reliance. In Stewart v . Chevron 
Chemical Co., 111 Wn.2d 609 (1988), the plaintiff was offered ajob elsewhere but turned it down 
as it did not offer the same job security. Id. at 620. The court in Car/son v. Lake Chelan 
Community Hospital, 116 Wn.App. 718 (2003) further held: "[Defendant] also suggests that 
[plaintiff] must also demonstrate or show some evidence indicating that the provisions of the 
Handbook induced him to stay on the job. This argument reads too much into Bli/man (emphasis 
original)." Id. at 733· 
R Bu/man v. Sa!eway, Inc., 144 Wn.2d 335, 344-45 (2001). Instruction taken from the Blilman 
opinion with expanded explanation of reliance element as discussed in the cases in footnote 4, 
above); Thompson v. St. Regis Paper Co., 102 Wn.2d 219, 229-30 (1984)· 
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PLAINTIFF'S PROPOSED INSTRUCTION NO.7 

Terms such as "shalL" "will," and "must" in policy manuals give rise to a promise 

of specific treatment. 9 

9 DUTlcan v. Alaska USA Federal Credit Union , Inc ., 148 Wn.App. 52, 62-64 (2008); Korslund v. 
DynCorp, Inc., 156 Wn .2d 168, 190 (2005); Swanson v. Liquid Air· Corp., 118 Sn.2d 512, 523-24 
(1992 ) 
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PLAINTIFF'S PROPOSED INSTRUCTION NO.8 

If it is shown that promises of specific treatment in specific situations were made, 

Farmers cannot avoid the obligation of complying with those promises on the grounds 

that the policy manuals also contain non-binding promises described with discretionary 

language such as "may," "should" or "guidelines."lo 

10 Carlson v. Lake Chelan Community Hasp., 116 Wn.App. 718, 731-33 (2003); Duncan u. Alaska 
USA Federal Credit Union, Inc. , 148 Wn.App. 52, 65-66 (2008) 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 9 

If it is shown that promises of specific treatment in specific situations were made, 

Farmers cannot avoid the obligation of complying with those promises on the grounds 

that the policy manuals also state that employees are "at-will.,,11 

I I Swanson v . Liquid Air Corp, 118 Wn.2d 512 , 532 CI992)(holding: "We reject the premise that 
this disclaimer can, as a matter of law , effectively serve as an eternal escape hatch for an employer 
who may then make whatever unenforceable promises of working conditions it is to its benefit to 
make"); Carlson v. Lake Chelan Community Hosp., 116 Wn.App. 718, 730-33 (2003) ; Duncan 1'. 

Alaska USA Federal Credit Union, Inc., 148 Wn .App . 52, 70-71 (2008) ; Clark v. Sears Roebuck & 
Co. , 110 Wn.App. 825, 827 (2002). 
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PLAfNTIFF'S PROPOSED INSTRUCTION NO. 10 

If it is shown that promises of specific treatment in specific situations were made, 
Farmers cannot avoid the obligation of complying with those promises on the grounds 
that Willhite signed a separate document indicating that his employment was ·'at-will.,,12 

Ie Korslund v. DynCorp In c. , 156 Wn.2d 168, 187-88 (2005); Clark u. Sears Roebuck & Co. , 110 

Wn.App. 825, 829 (2002); Brown v. Scott Paper Worldwide , Co., 143 Wn.2d 349, 362 (2001). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. II 

It is not a defense to any of the claims asserted in this action that Willhite was 

laid-off, as opposed to being fired. 13 

13 WPI 330.32 (providing for a "layoff' in brackets as a mode of termination); Xieng v. Peoples 
Nat. Bank of Wash ., 120 Wn.2d 512, 531-32 (1993) (holding that a reduction in force is not a 
defense to a claim for front pay). In addition, all of the following cases involve termination 
pursuant to a lay-off, reduction in force or elimination of position: Schechener v. KPIX-TV, 686 
F.3d 1018 (2012); ClufJu. CMX Corp. Inc., 84 Wn .App. 634 (1997); Palmer v. US, 794 F.2d 534 
(1986); Riehl v . Foodmaker, Inc., 152 Wn.2d 138 (2004); Sellsted u. Washington Mutual Savings 
Bank, 69 Wn.App. 852 (1993); Stewart v. Chevron Chemical Co., 111 Wn.2d 609 (1988). ); Xin 
Lill v. Amway Corp., 347 F·3d 1125 (2003) . 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 12 

Depression is a recognized disability and those suffering from depression are 

entitled to the protections of the Law Against Discrimination. 14 

The cause of an employee's disability is irrelevant to the determination as to 

whether an employer engaged in discriminatory conduct. 

Here, it is undisputed that Willhite suffered from a temporary disability from 

acute depression and anxiety. It is undisputed that Willhite could perform the essential 

functions of his job, with reasonable accommodation. 

14 WAC 162-22-020; RCW 49.60.120(3) grants the Human Rights Commission the power to 
adopt rules to carry out the provisions of the chapter. The Commission's definition is given great 
weight. Phillips v. Cih) of Seattle, III Wn.2d 903, 908 (1989). 
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PLAINTIFF ' S PROPOSED INSTRUCTION NO. 13 

Discrimination in employment on the basis of disability is prohibited. 

To establish his claim of discrimination on the basis of disability, Willhite has the 

burden of proving each of the following propositions: 

(1) That Willhite had a disability, specifically depression (this is undisputed) ; 
(2) That Willhite was able to perform the essential functions of his job with 
reasonable accommodation (this is also undisputed) ; and 
(3) That Willhite's disability was a substantial factor in Farmers decision to lay 
him off. 

Willhite does not have to prove that his disability was the only factor or the main 

factor in the decision. 

Nor does Willhite have to prove that he would not have been termination but for 

his disability. 

If you find from your consideration of all of the evidence that each of these 

propositions has been proved, then your verdict should be for Willhite on the disability 

discrimination claim. On the other hand, if any of these propositions has not been proved, 

your verdict should be for Fanners on the disability discrimination claim. IS 

1; WPI 330.32 Modified; Anica v. Wal-Mart Stores, Inc., 120 Wn.App. 481 , 491 (2004). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 14 

The law makes no distinction between conduct caused by a disability and the disability 

itself. As such, you may conclude that Willhite's disability was a "substantial factor" in 

Famers' termination decision, if you find that the decision was based in part upon 

perfonnance deficits, personality changes or other symptoms that were a result of 

Willhite's depression. 16 

16 Gambini v. Total Renal Care, Inc ., 486 F.3d 1087, 1093-95 (2007) (holding: "[I]f the law fails 
to protect the manifestations of [the plaintiffs] disability, there is no real protection in the law 
because it would protected the disabled in name only." Court further held that "a jury must be 
instructed that it may find that the employee was t erminated on the impermissible basis of her 
disability" if evidence is presented of a causal link between the disability-produced conduct and 
the termination." Court held is was reversible error to not provide the following proposed 
instruction: "Conduct resulting from a disability is part of the disability and not a separate basis 
for termination." 
Riehl v. Foodmaker, Inc., 152 Wn.2d 138, 152 (2004) (holding that personality changes could be a 
symptom of depression and therefore impressible grounds for termination). 
Callahan v. Walla Walla Housing Authority, 126 Wn.App . 812, 821 (2005) (holding that there 
can be disability discrimination even without a diagnosed condition. 
Humphrey v. Memorial Hospitals Assn., 239 F.3d 1128, 1139-40 (2001) (holding that under the 
ADA, conduct resulting from the disability is considered to be part of the disability). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 15 

You may also consider the following when determining whether Willhite ' s disability was 

a substantial factor in Farmers' termination decision: 

1) The proximity of time between the disability leave and the termination, as well as 
the years of employment prior to termination; 17 

2) A prior history of satisfactory work performance. IS 

3) Whether the performance evaluations upon which the termination decision was 
based contain subjective opinions, such as those assessing an employee's 
"dedication," or "enthusiasm.,,]9 

4) Whether there was a drop in performance evaluation scores after the onset of the 
disability?O 

17 Anica v. Wal-Mart Stores, Inc ., 120 Wn.App. 481, 491 (2004); Xin Liu v . Amway Corp. , 347 
F.3d 1125, 1137 (2003); Matthews v. Alhambra School Dist. , 39 NDLR P 224 (unpublished but 
cited by Farmers in MSJ proceedings); MlIrray v. JEN-WELD Inc. , 922 F.Supp.2d 497, 514 
(USDC MD Pennsylvania 2013)(cited by Farmers in MSJ proceedings); Presta v. West Customer 
Management Grollp LLC, 2011 WL 6370355 (2011) 
18 Anica v. Wal-Mart Stores , Inc. , 120 Wn .App. 481 , 491 (2004); Phillips v. City of Seattle , III 
Wn.2d 903,909 (1989) (holding that whether a condition was the reason for a dismissal "depends 
upon the documentation of the employer, testimony regarding the dismissal and other relevant 
facts. ") 
19 Xin Lill v. Amway Corp., 347 F.3d 1125, 1136-37 (2003). 
20 Xin Lill v. Amway Corp., 347 F.3d 1125, 1137 (2003). 
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PLAINTIFFS PROPOSED INSTRUCTION NO. 16 

When detennining whether disability was a substantial factor in the termination 

decision, you may also consider whether Farmers' offered explanations for the 

tennination decision are: 1) inconsistent; 2) unworthy of belief; 3) unsupported by facts; 

or 4) affinnatively false .21 

If you disbelieve any of Farmers' offered explanation for Willhite's termination, 

you are entitled to infer discrimination from this evidence alone, and conclude that 

Willhite's disability was a substantial factor in Farmers' termination decision. 22 

21 Sells ted v. Washington Mutllal Savings Bank, 69 Wn.App. 852,861 (1993); Chen v. State, 86 
Wn .App. 183, 190 (1997); Reeves v . Sanderson Plumbing, Inc., 530 U.S. 133, 134 (2000) 
22 Reeves v . Sanderson Plumbing Inc., 530 U.S. 133, 147-48 (2000); Hill v. BCT! Income Fund , 
144 Wn.2d 172,185 (2001); St. Mary 's Honor Center v. Hicks, 509 U.S. 502, 511 (1993); Cluff v. 
CMX Corp., Inc., 84 Wn.App. 634, 639 (1997) (holding: "Pretext can be showed indirectly by 
establishing the employer's explanation for the termination is false. ") 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 17 

It is not a defense to a claim for discrimination that the employer did not know 

that its conduct was a violation of the law against discrimination.23 

23 Xin Liu v. Amway Corp., 347 F.3d 1125, 1134-35 (2003)(holding that it is the employer's 
responsibility to inquire as to th e specific facts supporting the request for leave). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 18 

It is not a defense to a claim for discrimination that the employer did not know the 

nature or extent ofthe emplQyee's disability.24 

~ . . 
- Goodman v. Boezng, 127 Wn.2d 401, 408 (1995). To the contrary, once an employer IS on 
notice, it is the employer's responsibility to determine the nature of the condition. Bachelder v. 
America West Airlines, Inc., 259 F.3d 1112, 1130 (9th Cir.2001). In addition, fundamental rules 
of agency preclude Farmers from claiming ignorance of facts held by its disability carrier, Liberty 
Mutual, as it was the agent charged with discovering those very facts . Kimbro v. Atlantic 
Richfield Co. Eyeglasses, 889 F.2d 869, 876 (1989) (holding that supervisor's knowledge of 
disability is imputed to employer). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 19 

The laws prohibiting discrimination are to be liberally construed and exceptions 

are narrowly confined. 25 

2S Phillips u. City of Seattle, 111 Wn.2d 903,908 (1989) 
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PLAINTIFF' S PROPOSED INSTRUCTION NO. 20 

The Washington Family Leave Act entitles employees to 12 weeks of medical leave due 

to a serious health condition. An employee who takes medical leave under the Act is 

entitled to be restored to the position of employment held prior to the leave. It is 

unlawful for an employer to interfere with an employee ' s rights provided under the 

Family Leave Act. 26 

26 RCW 49.78.220, 49.78.280 and 49 .78.300 
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PLAINTIFF"S PROPOSED INSTRUCTION NO. 21 

Damages in a wrongful tennination case are to be calculated in a way that puts the 

plaintiff in the position he would have been, but for the wrongful tennination.:n 

27 Albermarle Paper Co . v. Moody, 422 US 405, 418-19 (1975) 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 22 

It is the duty of the court to instruct you as to the measure of damages. By 

instructing you on damages, the court does not mean to suggest for which party your 

verdict should be rendered. 

If your verdict is for Willhite you must determine the amount of money that will 

reasonably and fairly compensate him for such damages as you find were proximately 

caused by the acts of Farmers. 

If you find for Willhite, you should consider the following elements : 

(l) The reasonable value of lost past earnings and fringe benefits, from the date of 

the wrongful conduct to the date of trial ; 

(2) The reasonable value of lost future earnings and fringe benefits; and 

(3) The emotional harm to the plaintiff caused by Fanners ' wrongful conduct, 

including emotional distress, loss of enjoyment of life, humiliation, personal 

indignity, embarrassment, fear, anxiety, and/or anguish. Willhite is entitled to 

compensation for such harrn experienced to date and, with reasonable probability, 

to be experienced in the future . 

The burden of proving damages rests with the party claiming them, and it is for 

you to determine, based upon the evidence, whether any particular element has been 

proved by a preponderance of the evidence . 

Any award of damages must be based upon evidence and not upon speculation, 

guess, or conjecture. The law has not furnished us with any fixed standards by which to 
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measure emotional distress , loss of enjoyment of life, humiliation, personal indignity, 

embarrassment, fear, anxiety, and/or anguish. With reference to these matters, you must 

be governed by your own judgment, by the evidence in the case, and by these 

instructions.28 

,~ WPI 330.81 Modified 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 23 

"Wages" are broadly defined to include to include any compensation due by reason of 

employment, including benefits and bonuses. 29 

29 Flower v. TRA Industries , 127 Wn.App. 13, 34 (2005). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 24 

Back pay is the total dollar amount of wages (including salary, bonus and 

benefits) that Willhite would have earned from November 10, 2010 to the date of this 

verdict. 30 

30 Brundridge v . Fluor Federal Services, Inc., 164 Wn.2d 432, 456 (2008); Xieng u. Peoples Nat'l 
Bank of Wash., 120 Wn.2d 512, 531 (1993). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 2S 

If you find that Farmer' s discriminated against Willhite, any doubts concerning 

back pay are to be resolved in favor of Willhite and against Farmers. 3J 

31 Henningsen v. Worldcom , Inc . 102 Wn.App. 828,846 (2000). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 26 

"Willful" failure to pay back pay means that the failure to pay was an intentional 

act, as opposed to mere carelessness. An employee need not show that the employer's 

conduct was mean-spirited or with ill-intent in order to show that it was ··willful.,,32 

32 Schilling v. Radio Holdings , Inc. , 136 Wn.2d 152, 159-60 and 165 (1998) ; Durand v . HIMe, 151 

Wn.App. 818, 833 (2009) 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 27 

In calculating damages for future wage loss you should determine the salary, and 

benefits from today until the time the plaintiff may reasonably be expected to retire, 

decreased by any projected future earnings from another employer. 33 

In calculating lost pension benefits, you are to determine the pension benefits that 

Willhite would have been received, through the life of Colleen Willhite, had he remained 

at Farmers through retirement at the age of 65. 

33 WPI 330 .82 , Modified. 
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PLAINTIFF' S PROPOSED INSTRUCTION NO. 28 

It is not a defense to a claim for future wage loss, that the plaintiffs position was 

eliminated in connection with a reduction in force. 34 

34 Xieng v. Peoples Nat. Bank of Wash. , 120 Wn.2d 512 , 531 -32 (1993). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 29 

Willhite, has a duty to use reasonable efforts to mitigate damages. To mitigate means to 

avoid or reduce damages. 

To establish a failure to mitigate, Farmers, has the burden of proving: 

(1) There were openings in comparable positions available for Willhite elsewhere 

after Farmers laid him off; 

(2) Willhite failed to use reasonable care and diligence in seeking those openings; 

and 

(3) The amount by which damages would have been reduced if Willhite had used 

reasonable care and diligence in seeking those openings. 

You should take into account the characteristics of the Willhite and the job market in 

evaluating the reasonableness of Willhite's efforts to mitigate damages . 

If you find that Farmers has proved all of the above, you should reduce your award of 

damages for wage loss accordingly35 

35 WPI 330.83, Modified. 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 30 

Willhite need not show that he was successful at finding comparable employment 

in order to establish that he mitigated his damages. He mitigated his damages if he 

exercised reasonable diligence in finding comparable employment.,,36 

36 BHrnside v. Simpson Paper Co., 66 Wn.App. at 530; Sutton v. ShHfelberger, 31 Wn.App. 579, 
581,643 P.2d 920 (1982) (holding that because the duty to mitigate only requires one to take 
reasonable steps, it is error to instruct jury the duty requires one to obtain another job). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 31 

If Fanners does not prove by a preponderance of the evidence that Willhite failed 

to use reasonable care in finding comparable positions, you are to presume that Willhite 

would have remained employed at Fanners until February 2022, at which time he would 

have retired at the age of65 .37 

37 Brtlndridge v . Fluor Federal Services, Inc., 164 Wn.2d 432, 456 (2008); Xiellg v. Peoples Nat'l 
Bank of Wash., 120 Wn.2d 512,531 (1993) 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 32 

Any doubts regarding the accuracy regarding the total amount of back pay and 

front pay should be resolved in favor ofWillhite. 38 

38 Henningsen v. Worldcom, Inc . 102 Wn.App. 828,846 (2000); Salinas v. Roadway Exp., Inc. , 
735 F.2d 1574 (5 th Cir. 1984 
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PLAINTIFF 'S PROPOSED INSTRUCTION NO. 33 

Willhite need not prove that Fanners intended to cause him emotional distress in 

order to recover emotional distress damages. Rather, Willhite need only prove that he 

suffered such harm as a result of Farmers' discriminatory conduct. 39 

39 Dean v . Municipality of Metropolitan Seattle-Metro, 104 Wn.2d 627, 641 (1985). 

App.0-37 



PLAINTIFF'S PROPOSED INSTRUCTION NO. 34 

Noneconomic damages are not susceptible of precise measurement, and evidence 

that assigns an actual dollar value to the injury or that fixes the amount of damages with 

mathematical certainty is not required.4o 

40 Rasor v. Retail Credit Co. , 87 Wn.2d 516,554 P.2d 1041 (1976); Wagner v. Monteilh, 43 
Wn.App. 908, 720 P.2d 847 (1986). 
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PLAINTIFF'S PROPOSED INSTRUCTION NO. 35 

If you find that Fam1ers discriminated against Willhite based upon his disability 

for depression and if you find that: 

(1) Willhite was suffering from anxiety and depression prior to such 

discrimination, and 

(2) That Farmers' conduct aggravated the pre-existing anxiety or depression, then 

you should consider the degree to which the condition or the pain or disability 

was aggravated by this occurrence. 

However, you should not consider any anxiety or depression that may have 

existed prior to Fanners ' conduct, or from which Willhite may now be suffering, that was 

not caused or contributed to by Farmers' conduct.4 ! 

41 WPI 30.17, Modified. 
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PLAINTIFF' S PROPOSED INSTRUCTION NO. 36 

When you begin to deliberate, your first duty is to select a presiding juror. The 

presiding juror's responsibility is to see that you discuss the issues in this case in an 

orderly and reasonable manner, that you discuss each issue submitted for your decision 

fully and fairly, and that each one of you has a chance to be heard on every question 

before you. 

You will be given the exhibits admitted in evidence and these instructions. You 

will also be given a special verdict form that consists of several questions for you to 

answer. You must answer the questions in the order in which they are written, and 

according to the directions on the form. It is important that you read all the questions 

before you begin answering, and that you follow the directions exactly. Your answer to 

some questions will determine whether you are to answer all, some, or none of the 

remaining questions. 

During your deliberations, you may discuss any notes that you have taken during 

the trial , if you wish. You have been allowed to take notes to assist you in remembering 

clearly, not to substitute for your memory or the memories or notes of other jurors. Do 

not assume, however, that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in 

this case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

If, after carefully reviewing the evidence and instructions, you feel a need to ask 

the court a legal or procedural question that you have been unable to answer, write the 

question out simply and clearly. [For this purpose, use the form provided in the jury 

room.] In your question, do not state how the jury has voted , or in any other way indicate 
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how your deliberations are proceeding. The presiding juror should sign and date the 

question and give it to the bailiff. I will confer with the lawyers to detennine what 

response, if any, can be given. 

In order to answer any question on the special verdict form, ten jurors must agree 

upon the answer. It is not necessary that the jurors who agree on the answer be the same 

jurors who agreed on the answer to any other question, so long as ten jurors agree to each 

answer. 

When you have finished answering the questions according to the directions on 

the special verdict fonn, the presiding juror will sign the verdict form. The presiding juror 

must sign the verdict whether or not the presiding juror agrees with the verdict. The 

presiding juror will then tell the bailiff that you have reached a verdict. The bailiff will 

bring you back into court where your verdict will be announced. 42 

42 WPI 1.11 

App.0-41 



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

DENNIS WILLHITE, 

Plaintiff, 

v . 

FARMERS INSURANCE GROUP, d/b/a 
FARMERS NEW WORLD LIFE INSURANCE 
COMPANY, a Washington corporation, 
ZURICH AMERICAN INSURANCE CO, a 
corporation, 

Defendants. 

First Cause Of Action - Breach Of Contract 

CASE NO. 12-2-23827-8SEA 

SPECIAL VERDICT FORM 

JUDGE JEAN RIETSCHEL 

1) Did language in Farmers ' policy manuals and handbooks contain promises of 
specific treatment in specific situations? 
Answer: Yes or No 

l/your answer to question number J is "yes . .. please continue on to question number 2. 
llyour answer is "no, .. skij) to question n1lmber-l. 

2) Was Willhite aware, prior to his termination, of the policy language that contained 
promises of specific treatment and did he reasonably expect those policies to be 
enforced? 
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Answer: Yes or No 

I{yollr answer to question number 2 is "yes, " please continue on to question nllmber 3. 
I{your answer is "no, " skip to question number 4. 

3) Did Fanners breach those promises? 
Answer: Yes or No 

Second Cause of Action - Violation of Washington Family Leave Act 

4) Did Fanners tennination of Willhite 13 weeks after his return from medical leave 
constitute a violation of the Washington Family Leave Act? 
Answer: Yes or No 

Fourth Cause of Action - Disability Discrimination 

5) Was Willhite's disability a "substantial factor" in Farmers' decision to lay him 
off? 
Answer: Yes or No 

l{you answered "yes " to question numbers 3, 4 or 5, or any combination of those 
questions, please continue on to question 6. I{ you did not answer "yes " to anyone of 
those q1lestions, please date and sign this verdict and deliver it to the bailiff 

DAMAGES 

6) Please state the dollar amount of wages (including salary, bonus and benefits) that 
Willhite would have earned between November 10,2010 and today's date , had he not 
been tenninated: 

$-----------------

7) Was Farmers' failure to pay Willhite the amount identified in response to question 
6 an intentional act') 
Answer: Yes or No 

8) Please state the dollar amount of wages (including salary, bonus and benefits), 
that Willhite would have earned at Fanners between the date of this verdict and February, 
2022 , had he not been tenninated: 

$ ---------------
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9) Please state the dollar amount that is the difference between the pension benefits 
that Willhite is currently entitled to receive (through the life of his spouse Colleen 
Willhite) and the amount Willhite would have been entitled to receive (through the life of 
his spouse Colleen Willhite) had he not been terminated: 

$_ -----

If you answered "yes" to question number 4 or question number 5 (or both), please 
answer questions 10 and 11. 1fyou did not answer "yes " to either question -I or question 
5, skip questions 10 and 11 and move on to question 12. 

10) Did Willhite suffer emotional distress, loss of enjoyment of life, humiliation, 
personal indignity, embarrassment, fear, anxiety, and/or anguish as a result of Farmers' 
conduct? 
Answer: Yes or No 

1lYou your answer to question number 10 is "yes, ., please answer question number 11. 
IjjJour answer is "no, " skip to question 12. 

11) What dollar amount constitutes a "fair value trade" for the emotional distress, loss 
of enjoyment of life, humiliation, personal indignity, embaJTassment, fear, anxiety, and/or 
anguish Willhite suffered as a result of Farmers ' conduct? 

$_ ------

12) Did Willhite use reasonable efforts to find comparable employment? 
Answer: Yes or No 

Ilyou your answer to queslion nU/JIber J 2 is "yes, ., date and sign this verdict and notify 
the bailiff 
1lyour answer to questio/1 number J 2 is "no, "please answer queslio/1/1umbers J 3. J-I. 
and J 5. 

13) State the dollar amount of wages (including salary, bonus and benefits) Willhite 
would have earned between November 10,20 I ° and the present, had he used reasonable 
efforts to find comparable employment: 

$_----

14) State the dollar amount of wages (including salary, bonus and benefits) Willhite 
could reasonably be expected to earn from today's date to February 2020. with 
reasonable efforts to find comparable employment: 

$_----
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SIGN THIS VERDICT FORM AND NOTIFY THE BAILIFF. 

DATED this __ day of December, 2013. 

Presiding Juror 
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DEC 1 9 2013 

SUPERiOR COllttl l.,.w:;rlK 
BY Susan Bone 

DEPUTY 

IN TIIE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR KING COUNTY 

Dennis Willhite, ) 
) 
) 

Plaintiff> ) 
vs. ) 

) 
) No: 12-2-23827-8 SEA 

Farmers Insurance et ano, ) 
) 

Defendant. ) 

COURT'S INSTRUCTIONS TO THE .fURy 

Dated this 18th day of December, 2013 

OR;fGfNAL 



JURy INSTRUCTION NO.1 

It is your duty to decide the facts in this case based upon the evidence presented to you 

during this trial. It is also your duty to accept the law as I explain it to you, regardless of what 

you personally believe the law is or what you personally think it should be. You must apply the 

law from my instructions to the facts that you decide have been proved, and in this way decide 

the case. 

The evidence that you are to consider during your deliberations consists of the testimony 

that you have heard from witnesses, and the exhibits that I have admitted, during the trial. If 

evidence was not admitted or was stricken from the record, then you are not to consider it in 

reaching your verdict. 

Exhibits may have been marked by the court clerk and given a number, but they do not 

go with you to the jury room during your deliberations unless they have been admitted into 

evidence. The exhibits that have been admitted will be available to you in the jury room. 

In order to decide whether any party's claim has been proved, you must consider all of 

the evidence that I have admitted that relates to that claim. Each party is entitled to the benefit of 

all of the evidence, whether or not that party introduced it. 

y. ou are the sole judges of the credibility of the witness. You are also the sole judges of 

the value or weight to be given to the testimony of each witness. In considering a witness's 

testimony, you may consider these things: the opportunity of the witness to observe or know the 

things they testify about; the ability of the witness to observe accurately; the quality of a 

witness's memory whne testifying; the manner of the witness while testifying; any personal 

interest that the witness might have in the outcome or the issues; any bias or prejudice that the 

witness may have shown; the reasonableness of the witn,ess's statements in the context of all of 

the other evidence; and any other factors that affect your evaluation or believe of a witness or 
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your evaluation of his or her testimony. 

One of my duties has been to rule on the admissibility of evidence. Do not be concerned 

. during your deliberations about the reasons for my rulings on the evidence. If I have ruled that 

any evidence is inadmissible, or ifI have asked you to disregard any evidence, then you must not 

discuss that evidence during your deliberations or consid~r it in reaching your verdict. 

The law does not permit me to comment on the evidence in any way. 1 would be 

commenting on the evidence if! indicated my personal opinion about the value of testimony or 

other evidence. Although I have not intentionally done so, if it appears to you that I have 

indicated my personal opinion, either during trial or in giving these instructions, you must 

disregard it entirely. 

As to the comments of the lawyers during this trial, they are intended to help you 

understand the evidence and apply the law. However~ it is important for you to remember that 

the lawyers' remarks, statements, and arguments are not evidence. You should disregard any 

remark, statement) or argument that is not supported by the evidence of the law as I have 

explained it to you. 

You may have heard objections made by the lawyers during trial. Each party has the 

right to object to questions asked by another lawyer, and may have a duty to do so. These 

objections should not influence you. Do not make any'assumptions or draw any conclusions 

based on a lawyer's objections. 

As jurors, you have a duty to consult with one another and to deliberate with the intention 

of reaching a verdict. Each of you must decide the case for yourself, but only after an impartial 

consideration of all of the evidence with your fellow j~ors. Listen to one another carefully. In 

the course of your deliberations, you should not hesitate to re-examine your own views and to 

change your opinion based upon the evidence. You should not surrender your honest 
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convictions about the value or significance of evidence solely because of the opinions of your 

fellow jurors. Nor should you change your mind just for the purpose of obtaining enough votes 

for a verdict. 

As jurors, you are officers of this court. You must not let your emotions overcome your 

rational thought process. You must reach your decision based on the facts proved to you and on 

the law given to you, not on sympathy, bias, or personal preference. To assure that all parties 

receive a fair trial, you must act impartially with an earnest desire to reach a proper verdict. 

Finally, the order of these instructions haS no significance as to their relative importance. 

They are all equally important. In closing arguments,'the lawyers may properly discuss specific 

instructions, but you must not attach any special significance to a particular instruction that they 

may discuss. During your deliberations, you must consider the instructions as a whole. 
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JURY INSTRUCTION NO.2 

The following is merely a summary of the claims of the parties. You are not to consider 

the summary as proof of the matters claimed; and you are to consider only those matters that are 

established by the evidence. These claims have been outlined solely to aid you in understanding 

the issues. 

Dennis Willhite is a former employee of Farmers Life. Farmers Life terminated Mr. 

Willhite's employment as part of areduction-in-force. Mr. Willhite claims that his termination 

(1) breached a promise by Fanners Life that he would not be terminated for poor performance 

without notice and an opportunity to improve and (2) was unlawful discrimination on the basis of 

disability. He also alleges that Farmers"Life violated the Washington Family Leave Act. 

Farmers Life denies Mr. Willhite's claims. 
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JURy INSTRUCTION NO. 3 

When it is said that a party has the burden of proof on any proposition, or that any 

proposition must be proved by a preponderance ofthe·evidence, or the expression "if you find" 

is used, it means that you must be persuaded, considering all the evidence in the case, that the 

proposition on which thai party has the burden of proof is more probably true than not true. 
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JURy INSTRUCTION NO.4 

The evidence that has been presented to you may be either direct or circUl!).stantial. The 

term "direct evidence" refers to evidence that is given by a witness who has directly perceived 

something at issue in this case. The term "circumstantial evidence" refers to evidence from 

which, based on your common sense and experience, you may reasonably infer something that is 

at issue in this case. 

The law does not distinguish between direct and circumstantial evidence in terms of their 

weight or value in finding the facts in this case. One is not necessarily more or less valuable than 

the other. 
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JURy INSTRUCTION NO.5 

The law treats all parties equally whether they are corporations, partnerships, or 

individuals. This means that corporations, partnerships, and individuals are to be treated in the 

same fair and unprejudiced manner. 
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JURY INSTRUCTION NO.6 

In Washington, employment for an indefinite duration generally is at-will. "At-will 

employment" means both the employer and the employee may terminate the employment 

relationship at any time, for any reason, or for no reason, so long as the reason is not prohibited 

by law. 
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JURy INSTRUCTION NO.7 

If an employer creates an atmosphere of job security and fair treatment with promises of 

specific treatment in specific situations, and the employee is induced by those promises to 

remain on the job and not actively seek other employment, those promises are enforceable 

components of the employment relationship and modify the "at will" nature of the employment. 

Dennis Willhite has alleged that Farmers Life made a promise to him that he would not 

be terminated for poor performance without prior notice and an opportunity to improve. In order 

to prevail on this claim, Dennis Willhite must prove: 

(1) That statements in a policy manual or handbook amounted to a specific promise by 

Farmers Life that he would not be terminated for poor performance without prior notice and an 

opportunitytoirnprove; and 

(2) That he justifiably relied upon such promise; and 

(3) That Farmers Life breached the promise of specifktreatment. 

If you find that Dennis Willhite has proved each of the above propositions by a 

preponderance ofthe evidence, then your verdict should be fOT Dennis Willhite on this claim. 

On the other hand, if you find that any of the above propositions has not been proved, then your 

verdict should be for Fanners Life. 
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JURy INSTRUCTION NO.8 

Only those statements in employment handbooks, manuals, or similar documents that 

constitute promises of specific treatment in specific situations are binding. A promise is an 

expression that justifies the person to whom it is made in reasonably believing that a 

commitment has been made that something specific will happen or not happen in the future. 

General statements of company policy do not constitute promises of specific treatment in 

a specific situation. 

An illusory promise is a purported promise that actually promises nothing because it 

leaves to the speaker the choice of performance or nonperformance. An alleged promise may be 

illusory if it is so indefinite it cannot be enforced, or if its performance is optional or 

discretionary on the part of the promisor. An illusory promise is unenforceable. 

Terms such as "shall," "will," and "must" hi policy manuals may give rise to a promise of 

specific treatment. On the other hand, terms such as '~should,'; "may," "might," and "normally" 

are illusory and do not give rise to a promise of specific treatment. 
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JURy INSTRUCTION NO.9 

An employer can disclaim what might otherwise appear to be enforceable promises in 

handbooks or manuals. The disclaimer must state in a conspicuous manner that nothing 

contained in the handbook, manual, or similar document is intended to be part of the 

employment relationship and that such statements are instead simply general statements of 

company policy. A disclaimer must be effectively communicated to the employee in ordetto be 

effective. An employer's inconsistent representations can negate the effects of a disclaimer. 
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JIJRY INSTRUCTION NO. 10 

To establish justifiable reliance, an employee must have actual knowledge of the promise 

that was allegedly breached. General reliance on an "atmosphere" of job security is not 

sufficient. The employee must rely on an employer's specific promise. 

In order for Dennis Willhite to prove that he justifiably relied on a promise that he would 

not be terminated for poor performance without prior notice and an opportunity to improve, he 

must prove that: 

1. He was induced by the promise to remain on the job, and 

2. He was induced by the promise to not actively seek other employment. 
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JURY INSTRUCTION NO. 11 

A breach of promise is defined as a failure to perform a duty or obligation contained in 

the promise. 
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JURy INSTRUCTION NO. 12 

In general, the Washington Family Leave Act ("FLA") requires employers to provide 

eligible employees with up to 12 weeks per year of unpaid leave for certain reasons, including to 

attend to a serious health condition. At the end of the leave, the employee is entitled to either 

return to the position of employment he had previously held, or, alternatively, be placed in an 

equivalent position. The FLA makes it unlawful for any employer to interfere with, restrain, or 

deny the exercise of or attempt to exercise, any right it pr_ovides. 

Upon his return. from FLA leave, Dennis Willhite was entitled to be restored to the 

position of employment he held when his leave commenced or to an equivalent position. Mr. 

Willhite has alleged that Farmers Life interfered with, restrained, or denied him the exercise of 

that right. In order to prevail on this claim, Mr. Willliite must prove: 

(1) He took leave under the FLA; and 

(2) Upon his return from FLA leave, Farmers Life failed to reinstate him to his former 

position or an equivalent position. 

If you find that Dennis Willhite has proved each of the above propositions by a 

preponderance of the evidence, then your verdict should be for Dennis Willhite on this claim. 

On the other hand, if you find that either of the above propositions has not been proved, then 

your verdict should be for Farmers Life. 
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JURy INSTRUCTION NO. 13 

An employee has no greater rights to continued employment or other benefits and 
, 

conditions of employment than any of his fellow employees by virtue of the fact that he 

exercised rights to FLA leave. 
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JURy INSTRUCTION NO. 14 

Discrimination in employment on the basis of disability is prohibited. 

To establish his claim of discrimination on the basis of disability, Dennis Willhite has the 

burden of proving each of the following propositions: 

(1) That he had a disability; 

(2) That he was able to perform the essential functions of his job; and 

(3) That his disability w~ a substantial factor in Farmers Life's decision to lay him 

off. 

"Substantial factor" means a significant motivating factor in bringing about the 

employer's decision. Dennis Willhite does not have to prove that his disability was the only 

factor or the main factor in the decision. Nor does he have to prove that he would not have been 

terminated but for his disability. 

If you find from your consideration of all of the evidence that each of these propositions 

has been proved, then your verdict should be for Dennis Willhite. On the other hand, if any of 

these propositions has not been proved, your verdict should be for Farmers Life on this claim. 
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JURY INSTRUCTION NO. 15 

A disability is a sensory, mental, or physical impainnent that: 

1. Is medically recognized or diagnosable; or 

2. Exists as a record or history. 
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JURY INSTRUCTION NO. 16 

An impairment includes but is not limited to: a physiological disorder, or condition, 

cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: 

neurological, musculo-skeletal, special sense organs, respiratory, including speech organs, 

cardio-vascular, reproductive, digestive, genitor-urinary, hemic and lymphatic, skin, and 

endocrine; or any mental, developmental, traumatic,' or psychological disorder including but not 

limited to cognitive limitation, organic brain syndrome, emotional or mental illness, and specific 

learning disabilities. 
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JURy INSTRUCTION NO. 17 

An essential function is ajob duty that is fundamental, basic, necessary and indispensable 

to filling a particular position, as opposed to a marginal duty divorced from the essence or 

substance of the job. 

In deterrninillg whether a function is essential to a position, you may consider, among 

others, the following factors: 

(1) whether the reasons the position exists inClude performing that function; 

(2) the employer's judgment as to which functions are essential; 

(3) the judgment of those who have experience working in and around the position in 

question; 

(4) any written job descriptions such as those used to advertise the position; and 

(5) the amount oftime spent on the job performing the particular function. 
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JURY INSTRUCTION NO. 18 

Dennis Willhite alleges that Farmers Life based its decision to terminate him on conduct 

resulting from his disability. Conduct resulting from the disability is part of the disability and 

not a separate basis for termination. To establish that Farmers Life terminated him based on 

conduct resulting from his disability, Dennis Willhite must prove: 

(1) That the conduct on which Farmers Life relied resulted from his disability, and 

(2) That there was a causal link between the disability-produced conduct and the 

tennination. 

Where an employer did not know or had no notice of an employee's disability, the 

employee's disability cannot have been a substantial factor in the employment decision. 
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JURY INSTRUCTION NO. 19 

You heard evidence in this lawsuit that Dennis Willhite asserted a claim of age 

discrimination and a claim that Farmers Life was motivated to choose him for the layoff in order 

to lower its pension benefits obligation to him. Both of those claims have been dismissed. You 

are not to consider those dismissed claims in deciding ~y of the remaining claims in this case. 
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JURy INSTRUCTION NO. 20 

It is the duty of the court to instruct you as to the measure of damages. By instructing you 

on damages, the court do~s not mean to suggest for which party your verdict should be rendered. 

The burden of proving damages rests with the PartY who is claiming them and it is for 

you to determine, based upon the evidence, whether any particular element of damages has been 

proved by a preponderance of the· evidence. You must be governed by your own judgment, by 

the evidence in the case, and by these instructions, rather than by speculation, guess, or 

conjecture. 

You may not award damages as a punishment, and damages cannot be imposed or 

increased to penalize Farmers Life. You may not award damages for to compensate Dennis 

Willhite for court costs or attorney fees. 
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JURy INSTRUCTION NO. 21 

If your verdict is for Dennis Willhite on his claim for breach of promise of specific 

treatment in specific situations and if you fmd that Dennis Willhite has proved that he incurred 

actual damages related to lost past and future salary and the amount of those actual damages, 

then you shall award actual damages to him. 

Actual damages are those losses of past and future salary, that were reasonably 

foreseeable, at the time the promise was made, as a probable result of a breach. A loss may be 

foreseeable ~s a probable result of breach because it follows from breach of the promise either 

(a) in the ordinary course of events, or 

(b) as a result of special circumstances, beyond the ordinary course of events, that the 

party in breach had reason to know. 

In calculating Dennis Willhite's actual damages for lost past and future salary, you 

should determine the sum of money that will put him in as good a position as he would have 

been in ifboth Dennis Willhite and Fanners Life had performed their promises. 
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JURY INSTRUCTION NO. 22 

A party who sustains damage as a result of another party's breach of a promise has a duty 

to minimize his loss. An injured party is not entitled to recover for any part of the loss that he 

could have avoided with reasonable efforts. The party. who caused the damages has the bUrden 

to prove that the injured party failed to use reasonable efforts to minimize his loss, and the 

amount of damages that could have been minimized or avoided. 
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JURY INSTRUCTION NO. 23 

If your verdict is for Dennis Willhite on his claim for disability discrimination you must 

detennine the amount of money that will reasonably and fairly compensate him for such 

damages as you find were proximately caused by the acts of Fanners Life. 

If you frod for Dennis Willhite on his claim for disability discrimination, you should 

consider the following elements: 

(1) The reasonable value oflost past salary, from January 11,2011 to the date of trial; 

(2) The reasonable value of lost future salary; and 

(3) The emotional hann to Dennis Willhite caused by Farmers Life's wrongful conduct, 

including emotional distress, loss of enjoyment of life, humiliation, personal indignity, 

embarrassment, fear, anxiety, andlor anguish, experienced by Dennis Willhite and with 

reasonable probability to be experienced by him in the future. 

Any award of damages must be based upon evidence and not upon speculation, guess, or 

conjecture. The law has not furnished us with any fixed standards by which to measure 

emotional distress, loss of enjoyment oflife, humiliation, personal indignity, embarrassment, 

fear, anxiety, andlor anguish. With reference to these matters, you must be governed by your 

own judgment, by the evidence in the case, and by these instructions. 
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JURy INSTRUCTION NO. 24 

If you frod that Farmers Life violated the Washington Family Leave Act, then you must 

determine the amount of damages Dennis Willhite suffered. 

If you find that Dennis Willhite has suffered loss of past salary relating to his 

employment by reason of Farmers Life's violation of the Family Leave Act, you must determine 

and award the amount of such lost past salary. 
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JURy INSTRUCTION NO. 25 

In calculating damages for lost future salary you should determine the present cash value 

of Dennis Willhite's salary from today until the time that Dennis Wi11hite may reasonably be 

expected to retire or fully recover from the continuing effects of the discrimination, decreased by 

any projected future earnings. 
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JURy INSTRUCTION NO. 26 

Any award for future economic damages must be for the present cash value of those 

damages. Noneconomic damages are not reduced to present cash value. 

"Present cash value" means the sum of money needed now which, if invested at a 

reasonable rate of return, would equal the amount ofloss at the time in the future when the 

earnings would have been received. 

The rate of interest to be applied in determining present cash value should be that rate 

which in your judgment is reasonable under ail circumstances. In this regard, you should take 

into consideration the prevailing rates of interest in the area that can reasonably be expected from 

safe investments that a person of ordinary prudence, but without particular financial experience 

or skill, can make in this locality. 
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.JURy INSTRUCTION NO. 27 

In order to prevail on his claim for disability discrimination, Dennis Willhite must prove 

that Fanners Life intended to discriminate against him. He need not prove, however, that 

Farmers Life intended to cause him emotional distress in order to recover emotional distress 

damages. Rather, he need only prove that he suffered such harm as a result of Farmers Life's 

discriminatory conduct. 
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JURy INSTRUCTION NO. 28 

The plaintiff, Dennis Willhite, has a duty to use reasonable efforts to mitigate damages. 

To mitigate means to avoid or reduce damages. 

To establish a failure to mitigate damages proximately caused by disability 

discrimination, Farmers Life has the burden of proving: 

(1) There were openings in comparable positions available for Dennis Willhite elsewhere 

after Farmers Life laid him off; 

(2) Dennis Willhite failed to use reasonable care and diligence in seeking those 

openings; and 

(3) the amount by which damages would have been reduced if Dennis Willhite had used 

reasonable care and diligence in seeking those openings. 

Dennis Willhite need not show that he was s~ccessful at fmding comparable employment 

in order to establish that he mitigated his damages. He mitigated his damages if he exercised 

reasonable diligence in finding comparable employment. . 

You should take into account the characteristics of Dennis Willhite and the job market in 

evaluating the reasonableness of his efforts to mitigate damages. 

If you find that Farmers Life has proved all of the above, you should reduce your award 

of damages for wage loss accordingly. 
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JURy INSTRUCTION NO. 29 

When you begin to deliberate, your first duty is to select a presiding juror. The presiding 

juror's responsibility is to see that you discuss the issues in this case in-an orderly and reasonable 

manner, that you discuss each issue submitted for your decision fully and fairly, and that each 

one of you has a chance to be heard on every question before you. 

You will be given the exhibits admitted in ~vidence and these instructions. You will also 

be given a special verdict form that consists of several questions for you to answer. You must 

answer the questions in the order in which they are written, and according to the directions on the 

fonn. It is important that you read all the questions before you begin answering, and that you 

follow the directions exactly. Your answer to some questions will determine whether you are to 

answer all, some, or none of the remaining questions. 

During your deliberations, you may discuss any notes that you have taken during the trial, 

if you wish. You have been allowed to take notes to assist you in remembering clearly, not to 

substitute for your memory or the memories or notes of other jurors. Do not assume, however, 

that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in this 

case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

If, after carefully reviewing the evidence and instructions, you feel a need to ask the court 

a legal or procedural question that you have been unable to answer, write the question out simply 

and clearly. [For this purpose, use the form provided in the jury room.] In your question, do Dot 

state how the jury has voted, or in any other way indicate how your deliberations are proceeding. 

The presiding juror should sign and date the question and give it to the bailiff. I will confer with 

the lawyers to determine what response, if any, can be given. 

In order to answer any question on the special verdict form, ten jurors must agree upon 
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the answer. It is not necessary that the jurors who agree on the answer be the same jurors who 

agreed on the answer to any other question, so long as ten jurors agree to each answer. 

When you have finished answering the questiop.s according to the directions on the 

special verdict form, the presiding juror will sign the verdict form. The presiding juror must sign 

the verdict whether or not the presiding juror agrees with the verdict. The presiding juror will 

then tell the bailiff that you have reached a verdict. The bailiffwill bring you back into court 

where your verdict will be announced. 
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TESTIMONY REGARDING lACK OF KNOWLEDGE 

Opening Statement 
RP (Dec. 5) 122:17-20 (Willhite never mentioned disability) 
RP (Dec. 5) 124: 7-9 (Willhite never mentioned disability) 
RP (Dec. 5) 124: 25-125:4 (Willhite never mentioned disability) 
RP (Dec. 5) 12]: 20-128:1 (Willhite never mentioned disability) 
RP (Dec. 5) 128:10-11 (Willhite never mentioned disability) 

Matt Crook 
RP (Dec. 9) 39:1-7 (didn't have an inkling about disability) 
RP (Dec. 10) 28:5 - 29=4 (Willhite did not discuss his leave with Crook and Crook did 
not learn anything from Liberty Mutual, other that "serious medical condition") 
RP (Dec. 10) 29:24-30:23 ("what, if anything, did Willhite tell you) 
RP (Dec. 10) 38:3-7 (Willhite never made an accommodation request) 
RP (Dec. 10) 38:8-39:1("what if anything" did Willhite tell "HR") 
RP (Dec. 10) 73:1-14 (knew he was on leave, but didn't know why) 
RP (Dec. 10) 74:19-23 (not restrictions upon his return) 

Dennis Willhite 
RP (Dec. 12) 71:10-72:6 (did not mention depression or need for accommodation in his 
notes) 
RP (Dec. 12) 123:13-124:4 (did not tell Fitzpatrick or anyone at Famers that leave was 
due to depression or anxiety). 
RP (Dec. 12) 133:15-134:1 (never told anyone at Farmers about disability) 
RP (Dec. 12) 134:2-4 (never sought an accommodation) 
RP (Dec. 12) 176:22-178:5 (letter from attorney did not mention depression, anxiety or 
disability) 
RP (Dec. 12) 179:20-180:25 (did not check "disability" box on EEOC claim form) 

Brian Hogan 
RP (Dec. 16) 82:1-83:13 (no knowledge ofrestrictions on return to work status - does 
not question anything if employee returns to work) 
RP (Dec. 16) 107=4-11 (never learned anything from Liberty Mutual) 
RP (Dec 16) 10]:12-108:10 ("what if anything" did Willhite tell you) 
RP (Dec 16) 108 :11-13 (never made a request for an accommodation) 
RP (Dec 16) 116:11-13 (knew nothing about Willhite's medical condition) 
RP (Dec 16) 11]:5-12 (didn 't even know it was a disability - he could have been caring 
for a child) 

Michelle Douvia 
RP (Dec. 16) 213:10-18 (Willhite did not tell her anything) 
RP (Dec. 16) 213:19-21 (Willhite did not ask for an accommodation) 
RP (Dec. 16) 213:25-214:5 (no training on how to spot symptoms of depression or 
anxiety). 
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Brian Fitzpatrick 
RP (Dec. 17) 119:19-22 (Willhite never told why he was on leave) 
RP (Dec. 17) 120:3-6 (Willhite never said there were restrictions on his return to work) 
RP (Dec. 17) 128:21-129:2 (never learned anything from Liberty Mutual - felt it was a 
privacy issue) 
RP (Dec. 17) 129:3-10 (never had any concern about Willhite's emotional or mental 
health and no one at Farmers expressed concern) 
RP (Dec. 17) 129:11 - 130:5 ("what if anything"did Willhite tell you) 
RP (Dec. 17) 130:6-11 (never asked for an accommodation) 
RP (Dec. 17) 131:5-12 (does not know of Willhite telling anyone at Farmers) 

Mike Keller 
RP (Dec. 17) 230:6-19 (Willhite never told him about anxiety or depression) 
RP (Dec. 17) 230:20-22 (never asked for an accommodation) 
RP (Dec. 17) 230:23-231 :3 (no training in how to spot anxiety or depression) 

Closing Argument 
RP (Dec. 18) 136:3-5 (never told anyone he was disabled) 
RP (Dec. 18) 138:13-16 (Willhite has not shown that anyone at Farmers knew) 
RP (Dec. 18) 139:16-18 ("at no time, did he ever tell anyone at Farmers Life that he was 
depressed or disabled") 
RP (Dec. 18) 146:15-17. (he never told anyone) 
RP (Dec. 18) 146:23-147:2 ("You heard unanimous testimony that no one was told of 
Mr. Willhite's depression or his anxiety. You heard unanimous testimony that no one 
knew of or suspected mental or emotional health problems") 
RP (Dec. 18) 147:24-25 (no request for accommodation) 
RP (Dec. 18) 148:2-13 (paraphrasing instruction 18 - you have to prove knowledge). 
RP (Dec. 18) 155:6-10 (as I have said ... no one knew) 
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1 Q Can I assume, then, you've never spoken to her? 
, 

2 A Not that I recall. The name does not sound familiar 

3 to me. 

, 4 MS. KRIKORIAN: I'd like to mark Exhibit 72. 

I 
5 (Exhibit No. 72 marked for 

6 identification.) 

7 Q Exhibit 72 I'll represent to you is a lett~r dated May 

8 6, 2011, apparently authored by Angie Bechtel, whose 

9 title on here is Human Resources ConslJltant, and this 

10 letter was included in the EEOC file of Dennis 

11 Willhite. Do you think you've ever seen: this letter 

12 before? 

13 A No, I haven't. 

14 Q Okay. 

15 A No, I have not I , 

16 Q And again, the name isn't familiar to you, correct? i 17 A Correct. 

18 Q Okay. Have you ever been to the Aurora, Illinois, 

19 office of Farmers? 

20 A Yes, I have. 

21 Q Okay. Is that where Human Resource~ is located? 

22 A That I do not know, 

23 Q Okay. In this letter, and lefs just assume that 

24 Angie Bechtel did write it, she states in the second 

25 paragraph, we have investigated Mr. Willhite's 

Page 116 

1 allegations and conclude that FIE has not violated the 

2 complainant's rights under the provisions of Title 

3 VII. 

4 What do you know about that investigation, if 

5 anything? 

6 A I don't know anything about this Investigation. 

7 Q Okay Did anybody contact you from Farmers ever about 

I 8 Dennis's termination and the grounds for his 

9 termination? 

10 A No. 

11 Q When did you learn that Dennis was asserting any kind 

12 of a wrongful termination claim, either with the State 

13 Human Rights Commission or in this lawsuit? 

14 MS. BOWMAN Object to the form, and object 

15 only to the extent instruct the witness -- caution the 

16 witness not to answer in any way that would disclose 

17 attorney/cl ient communications. , 
18 Q Right. Don't tell me anything that you -- discussions 

, 
! 

19 you had with your attorney, although I'm not going to 

20 necessarily concede that it's privileged, but I'm not 

21 going to push it because I'm not sure. I haven't done 

22 that analYSis on the control group and that whole 

23 thing, but alii want to know is when you learned that 

24 Dennis was asserting that there was something wrongful 

25 about his termination, irrespective of who told you or 
----------~--------------

Fitzpatrick, Brian J . September 26, 2013 Pages 115 -116 
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C E R T I F I CAT E 

2 STATE OF WASHINGTON 
ss. 

3 COUNTY OF KING 

4 I, SANvRA L. BARRON, the undersigned 

5 Notary Public, do hereby certify: 

6 That the deposition, a transcript of which 

7 is hereto annexed, was given before me at the time and 

8 place indicated in said transcript, said deponent, before 

9 examination, was by me duly sworn to testify the truth, 

10 and that the testimony thereupon given was by me 

11 stenographically recorded and typewritten under my 

12 personal supervision; 

13 I further certify that the foregoing 

14 transcript contains a full, true and accurate record of 

15 all of the testimony and all of t he proceedings given and 

16 occurring at the time and place of the deposition; 

17 I further certify that I am in no way 

18 related to any par t y to the cause of action concerned, 

19 nor t o any counse l , nor do I have a financ i al interest in 

20 the event o f t h e cause ; 

21 WITNESS MY HAND ~BD SEAL this 1st day of 

22 

23 

2 4 

25 

October 2 C 13 . 

SANDRA L. BARRON, CSR 
No t a r y Public in and for the State of 
Wa shington, County of King. 

F i tzpa t r i ck, Brian J. September 26, 2013 
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1 Have you ever heard that name before? 

2 A. No 

3 Q . Okay. Can I assume from that answr;r, then, 

4 you've never spoken to somebody named Angie Bechtel? 

5 A. I don't think so. 

6 Q Okay. 

7 A. Not that I recall . 

a Q. Do you recall, at any pOint after Dennis was 

9 terminated, anyone coming to you -- did anybody from 

10 Farmers come to you and ask you questionp about his 

11 employment? 

12 MS. DAILY: And I'm going to obje~t to 

13 the extent that it would solicit information prptected 
14 by the attorney-client privilege. 

15 So outside of conversations that you had with 

16 the legal department or outside counsel , you can 

17 answer. 

18 A. Okay. Can you repeat. 

19 Q. (BY MS. KRIKORIAN) Actually, let rrye give you 

20 another question . 

21 In the middle of the second paragraph here, 

22 Angie Bechtel states, We have investigated 

23 Mr, Willhite's allegations, 

24 Do you see that? 

25 A. Yes . 

1 

2 
3 

Page 100 

Q . Do you know anything about that investigation? 

A. No. 

Q. Did anybody other than your attorney -- and 

4 actua lly, on that, I'm not necessarily conceding that 

5 there's a privilege with her. But be that as it may, 

6 did anybody other than an attorney come to you and ask 

I 7 you anything about facts and circumstances surrounding 

8 Dennis's employment? 

9 A No. 

10 

11 

Q. Have you ever seen this letter before? 

A Not that I recall. 

12 Q. What did you, if anything -- did yoLl review 

13 any documents in preparation for this? 

14 A Yeah. I did see this -- that e-mail that 

15 this -- the one where he asks what he should be working 
I 16 on next. And I responded , and then he responded in 

117 blue--
1 18 Q. Okay. 

19 A. -- that. I was shown the performance review 

20 forms, and I was shown tips on depositions they gave 

21 me. But I th ink in ierms of what I've seen -- that's 

22 all -- let's see. Was there anything else? 

23 (Witness reviewing document.) 

24 These are the only other e-mailsthatl .ve 

25 seen. 

! 
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HON. RICHARD A. JONES 

UNITED STATES DISTRlCT COURT 
WESTERN DISTRICT OF WASHINGTON- AT SEATTLE 

DENNIS WILLHITE, 

Plaintiff, 

v. 

FARMERS INSURANCE GROUP, d/b/a 
FARMERS NEW WORLD LIFE INSURANCE 
COMPANY, a Washington corporation, 
ZURICH AMERICAN INSURANCE CO, a 
corporation, 

Defendants. 

CASE NO. 12-cv-01509 RAJ 

FIRST AMENDED COMPLAINT 
FOR DAMAGES BASED UPON: 
(1) BREACH OF IMPLIED 
CONTRACT; 
(2) VIOLATION OF THE 
WASHINGTON STATE FAMILY 
LEAVE ACT; 
(3) AGE DISCRIMINATION; 
(4) DISABILITY DlSCRIMINA nON; 
(5) WRONGFUL DISCHARGE 
AGAINST PUBLIC POLICY 

Comes now, plaintiff Dennis Willhite ("Willhite"), and alleges as follows: 

General Allegations 

I. Plaintiffis an individual and resident of the State of Washington. 

2. Plaintiff is info1111ed and believes and thereon alleges that Fa1111erS New World 

Life Insurance Company is wholly owned by Fal111erS Insurance Group, and is authorized to do 

business, and is doing business in the State of Washington, with its principal place of business 

FIRST AMENDED COMPLAINT - I LAW OFFICES OF BRIAN H. KRIKORIAN 
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located at 3003 7ih Ave SE, Mercer Island, WA 98040. Plaintiff is infonned that Fanners New 

World Life Insurance Company is a Washington corporation. Fanners Insurance Group is an 

insurance company that provides insurance and financial services and products, including life 

insurance, throughout various regions of the United States of America including Washington. 

3. In or about 1998, Zurich Financial Services ("Zurich") acquired Famlers 

Insurance Group through its acquisition of British American Financial Services. Zurich is a 

leading commercial property-casualty insurance provider serving the global corporate, large 

corporate, middle market, specialties and programs sectors, with its principal place of business as 

1400 American Lane, Schaumburg, Illinois 60196. In addition, Zurich also offers life insurance 

products and services. Fanners and Zurich are hereinafter referred to collectively as 

("F armers"). 

4. Plaintiff is infomled and believes and thereon alleges that each defendant named 

in this Complaint was at all times herein mentioned and now is the agent, servant and employee 

of the other defendants herein, and was at all such times was acting within the course and scope 

of said agency and employment and with the consent and pemlission of each of the other co-

defendants, and each of the defendants herein ratified each of the acts of each of the other co-

defendants , and each of them. 

5. Venue is proper in King County in that the causes of action alleged herein arose 

in King County, and/or one or more of the defendants named herein is domiciled or has its 

principal place of business in the King County. The United States District COUJ1, Western 

District of Washington has supplemental jurisdiction over the subject matter of this action 

pursuant to 28 USC § 1367(a). 

FIRST AMEN DED COMPLAI NT - 1. 
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2 BACKGROUND FACTS 

3 Plaintiff's Career At Farmers 

4 
6. Willhite began his employment at Fanners on July 11, 1978, when he was hired 

5 
as a Premium Accounting Clerk. Willhite was regularly promoted over the following years and , 

6 

7 
on March 16,2007, he was promoted to the position of Senior Marketing Consultant. 

8 7. In or around late 2007, Willhite was asked to work on an Independent Agent 

9 Initiative ("IAI") pilot project in the sales department. Willhite was advised that he could return 

10 to his prior position in the marketing depal1ment upon the conclusion of the project. Willhite 

11 
agreed and the pilot project was launched several months later. However, Willhite was then 

12 
transferred to the sales department. Willhite had no training, expertise or experience in sales or 

13 

14 
sales management. 

15 
8. Willhite made numerous requests for training on his new job duties. Farmers 

16 denied Willhite's requests , and did not provide any sales training. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

9. Willhite made numerous requests for a formal review so that issues regarding his 

perforn1ance in the new sales position could be discussed. Farmer's denied Willhite's request 

and did not provide a fom1al review. 

10. The stress of being forced to perform in a position in which Willhite had no 

background, experience, expertise or training- after decades of success in the marketing 

department created a hostile work environment and took a toll on Willhite's health. 

11. On or about May 18, 2010 , Willhite went on an approved medical leave as a 

result of the foregoing. Willhite retumed from medical leave on or about August 12 , 2010. On 

November 10, 20 10, approximately three months after returning fro111 medical leave, and after 32 
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years of service, Fanners tenninated Willhite's employment. Willhite was 53 years old at the 

time of the termination. 

Farmers' Formal Review Process 

12. Fanners has a highly structured employee review process which is set forth in the 

Zurich Group Performance Management Handbook and the Farmers Human Resources Policy 

and Procedure Manual (hereinafter referred to collectively as the "Handbook."). The Handbook 

describes in detail each step of the review process and the required documentation . Each year, 

Fanners' employees, including Willhite, are required to acknowledge that they have reviewed 

these and other company policies and that they are bound by them. Employees are also required 

to acknowledge that the failure to abide by company polices is grounds for tennination. 

13 . The review process as set forth in the Handbook involves three phases: I) the 

creation of an Individual Development Plan (lDP); 2) a Mid-Year Review; and 3) a Year-End 

Assessment. According to the Handbook, the review process achieves three key goals : (i) 

"Ensures that there are no surprises;" (ii) "Creates a climate of trust" between employees and 

supervisors ; and, (iii) Creates a " globally consistent" and " fair" approach to evaluating 

employees. This process is hereinafter referred to as a "Review." 

14. In order to prevent what it temlS as employee "surprise," the process emphasizes 

the identification of perfomlance problems early so that an under-performing employee can be 

given the resources, tools and/or training need to improve and so that baniers to perfonnance can 

be removed. 

IS. The Group Leaming & Development Handbook ("GLD Handbook") outlines the 

required contents and development of the IDP. The GLD states that purpose of an lOP is to 

improve an employee' s skills , competencies and knowledge required for their current position. 
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The GLD provides that employees are to meet with their managers at least once a quarter to 

discuss what additional training, education or support is required to perfonn in the existing 

position. Such is then incorporated into the lOP. Consistent therewith, the Handbook states that 

an important goal of the Mid-Year Review is to provide a "continuous, open and frank 

discussion ofperfonnance." The Handbook emphasizes constant and open communication 

between employees and their supervising managers so that perfonnance problems can be 

addressed and quickly resolved. 

16. In connection with the third goal of the three part review process, (achievement of 

a globally consistent reviews) , Farmers implemented what it refers to as a calibration matrix 

(hereinafter "Matrix"). The Matrix serves to compare employees to their peers resulting in a 

calibration rating or curve. The Handbook provides that all employees are to be advised of their 

calibration rating and given feedback that can be incorporated into their IDPs. The Handbook 

further provides that a Matrix rating is "always reinforced by comments to make absolutely clear 

why a pal1icular rating has been given." 

17. The Handbook fUI1her provides that all reviews are to be in writing so as to create 

"documentation when and if it is necessary to take disciplinary or remedial action so both the 

employee and the company is protected." Consistent therewith, an entire section of the 

Handbook is dedicated to writing an assessment. Once the review is documented in writing, 

mangers are further required to enter their findings in an intemal software program called 

"GPMS". With respect to under-perfoJl11ing employees, the Handbook states that the narrative 

section of the review is "critical" and that the "rater has the ethical responsibility to tell the 

tnlth. " 
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18. According to the Handbook, managers and supervisors are required to use the 

Matrix when making decisions regarding promotions and terminations, as it is designed to be an 

unbiased method of evaluating skills based upon objective criteria. 

19. Despite the mandates set forth in the Handbook, Willhite did not undergo a formal 

review in the year prior to his termination. Farmers failed to conduct such reviews even upon 

Willhite's request for such a review. 

20. Subsequent to his tennination, Fanners stated that it selected Willhite for 

tennination based upon the Matrix and its determination that Willhite "exhibited little initiative," 

"missed critical timelines and milestones" and failed to complete projects. Willhite was never 

provided these criticisms through an interim or fonnal review. In addition, and contrary to the 

provisions of the Handbook, training necessary to address the deficits was never incorporated 

into his lOP .. 

FIRST CAUSE OF ACTION 
(Breach Of Implied Contract) 

21 . Plaintiff repeats, realleges and incorporates herein by reference the allegations of 

paragraphs I through 20, inclusive, as though set forth at length. 

22. The Handbook provides that all employees will be reviewed at least twice 

annually, that such review will be reduced to writing and that under-performing employees will 

be given the tools and training needed to improve perfonnance as recorded in the lOP. The 

review process is described in great detail , over hundreds of pages of policy manuals. 

23. Each year, employees are required to attest that they have "read, understand and 

will comply" with these polices. The Zurich Basics Code of Conduct ("Code of Conduct") 

FIR ST AMENDE D COM PLAINT - 6 

App. K-6 
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further provides that noncompliance with internal procedures is grounds for ternlination and that 

2 such provision will be "vigorously enforced." 

3 24. The Handbook, the Code of Conduct and the GLD Handbook state that the 

4 
provisions regarding the review process are mandatory. These provisions, along with the goal 

5 
of avoiding employee surprise, the required written warning of poor performance and the policy 

6 

7 
of providing needed training created an atmosphere of job security and fair treatment with 

8 promises of specific treatment in specific situations. Such gave rise to an implied contract that 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

no employee would be tenninated for poor perfonnance or as a result of an unfavorable Matrix 

score without prior notice in the fornl of a fonnal documented review and the 0ppOliunity for 

improvement. The Handbook further gives rise to a reasonable belief that employees transfelTed 

to positions in which they have no background or experience will be given the training necessary 

to carry out the required job duties. 

25. Willhite reasonably relied upon the promises set forth in the Handbook, Code of 

Conduct and the GLD Handbook and continued in his employment at Fanners without looking 

for employment elsewhere. He planned to continue working at Farmer until he reached 65, at 

which time he would have been entitled to his full pension benefits at the highest available level. 

26. Farnlers breached its implied contract with Willhite in one or more of the 

following particulars: 

a) In failing to provide Willhite with a formal review twice annually as required by the 

Handbook, Code of Conduct and GLD Handbook; 

b) In failing to formally document the review process as required by the Handbook, 

Code of Conduct and GLD Handbook; 

FIRST AMENDED COMPLAINT - 7 

App. K-7 
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c) in failing to follow its own written procedures as set forth in the Handbook, Code of 

Conduct and GLD Handbook; 

d) in failing to comply with its own policies despite mandates that its employees comply 

with said policies; 

e) in failing to provide written warnings regarding poor performance; 

f) in failing to provide training relevant to sales position and job duties; 

g) in failing to provide training to create an atmosphere of job security; 

h) in failing to give proper notice oftern1ination without a documented review and the 

opportunity for improvement; 

i) in transferring Willhite to a position for which he had no training or background 

necessary to carry out the required job duties; 

j) in failing to document the perfonnance issues on which Fanners relied in its 

tennination decision; 

k) In failing to provide Willhite with written notice of the performance issues on which 

Fanners relied in its termination decision; 

I) In failing to incorporate into Willhite's !DP potential solutions to the perfoll11ance 

issues, including training ; 

m) In failing to give Willhite the opportunity to improve hi s performance; 

n) In failing to provide Willhite with notice of his Matrix score or make "absolutely 

clear" the reason for the score given; and, 

0) In failing to take steps to avoid employee surprise provide written notice of the 

perfom1ance issues that were putting hi s employment at risk . 

FIRST A MENDED COMPLA INT · 8 
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27. As a result of Farn1er's breach , Willhite has suffered economic damages including 

but not limited to front and back pay, benefits and all remuneration to which he would have been 

entitled had he remained employed at Farmers until the age of 65 . 

28. As a result of Farn1er's breach, Willhite is entitled to double the forgoing damages 

pursuant to RCW 49.52 .050(2) and attorneys' fees and cost of suit pursuant to RCW 49.48 .030. 

SECOND CAUSE OF ACTION 
(Violation of the Washington State Family Leave Act RCW 49.78.300) 

29. Plaintiff repeats, real leges and incorporates herein by reference the allegations of 

paragraphs 1 through 24, and 26 through 32 inclusive, as though set forth at length. 

30. Willhite took approved medical leave under the Washington State Family Leave 

12 Act from May 18, 20 I 0 to August 12, 20 I O. Willhite was tern1inated upon his return from leave, 

13 in violation of RCW 49.78.280. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

31. As a result of Farn1er's wrongful termination of Willhite's employment in 

violation ofRCW 49.78, Willhite has suffered special and general damages, including lost 

income and emotional distress in an amount to be proven at the time of trial. Willhite is entitled 

to recover double damages, interest, attorneys' fees, expe11 witness fees and costs, pursuant to 

RCW 49.78.300. 

TH I RD CA USE OF ACTION 
(Age Discrimination in Violation of RCW 49.44.090 and RCW 49.60.180) 

32. Plaintiff repeats, real leges and incorporates herein by reference the aIJegations of 

paragraphs I through 24, 26 through 32 and 34 through 35 inclusive , as though set forth at 

length. 

FIR ST AM EN DED COMPL A INT· 9 
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33. At the time of his tennination, Willhite was 53 years old and was performing his 

job duties satisfactorily. Fanners terminated Willhite because of his age in violation of RCW 

49.44.090 and RCW 49.60.180. 

34. As a result of Fanner's age discrimination, Willhite has suffered special and 

general damages, including lost income and emotional distress in an amount to be proven at the 

time of trial. Willhite is entitled to recover attorneys ' fees and costs pursuant to RCW 49.60.030 

as a result of Fanners' age discrimination. 

FOURTH CAUSE OF ACTION 
(Disability Discrimination in Violation of RCW 49.60.030 and 49.60.180) 

35. Plaintiff repeats, realleges and incorporates herein by reference the allegations of 

12 paragraphs 1 through 24, 26 through 32, 34 through 35 and 37 through 38, inclusive, as though 

13 set forth at length. 

14 

15 

16 

17 

18 
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20 

21 

22 
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24 

25 

26 

36. Willhite was detennined to be temporarily disabled on or about May 18,20 I 0 and 

was placed on medical leave pursuant to the Washington State Family Leave Act. Fanners 

terminated Willhite less than two months after his return from leave. Farmers temlinated 

Willhite as a result of his disability. 

37. As a result of Fanner's disability discrimination, Willhite has suffered special 

and general damages, including lost income and emotional distress in an amount to be proven at 

the time of trial. Willhite is entitled to recover attomeys ' fees and costs of suit as a result of the 

Famers' disability discrimination pursuant to RCW 49.60.030. 

FI RST AMI:::NDED COMPLAINT - 10 
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38. 

FIFTH CAUSE OF ACTION 
(Wrongful Discharge based Upon Public Policy) 

Plaintiff repeats , realleges and incorporates herein by reference the allegations of 

4 paragraphs 1 through 24, 26 through 32, 34 through 35 , 37 through 38,40 through 41 and 43 

5 through 46 inclusive, as though set forth at length. 

6 

7 

8 

9 

10 

1 1 

12 
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39. After the conclusion of the IAI pilot project, Farmers placed Willhite in a position 

for which he had no training, expertise or experience. Willhite made numerous requests for 

training and for a fonnal review so as to maximize his perfonnance. Farmers denied all of 

Willhite's requests . 

40. The stress created by the situation forced Willhite to seek medical and 

psychological treatment and , ultimately, medical leave . Fanners' decision to tem1inate 

Willhite's employment was based in part upon Willhite's conduct in availing himself of the right 

to take medical leave under the Washington State Family Leave Act. 

41. Public policy, including but not limited to that set forth in the Family Medical 

Leave Act CFMLA") and the Washington Family Leave Act CWFLA") SLlPP0l1S the right of 

employees suffering from a physical or mental condition to go on medical leave without fear of 

losing their job or accrued benefits. This policy would be jeopardized if employees felt that 

their employment could be te1l11inated as a result of exercising the right to take sLlch leave. 

42. Willhite worked for Farmers for 32 years. He was tenninated 13 weeks after 

retuming from medical leave. Famlers used Willhite' s medical leave as a negati ve factor in its 

decision to te1l11inate Willhite's employment. 

FIRST A MENDED COMPLAINT · II 
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43. As a result of Fam1er's wrongful termination of Willhite's employment in 

2 violation of public policy, Willhite has suffered special and general damages, including lost 

3 income and emotional distress in an amount to be proven at the time of trial. 

4 
PRA YER FOR RELIEF 

5 
WHEREFORE, plaintiff seeks judgment and prays for relief against defendant, as 

6 

7 
follows: 

8 1. For lost wages, including back pay and front pay, bonuses, benefits and any other 

9 

10 

11 

12 

I3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

remuneration which plaintiff would have been entitled to receive by reason of his employment 

with defendant Fam1ers, according to proof, together with interest thereon at the legal rate; 

2. Double damages pursuant to RCW 49.52.070 and 49.78 .300; 

3. For general damages, including but not limited to emotional distress; 

4. For plaintiffs reasonable attomey's fees as provided by statute, contract or otherwise, 

including RCW 49.52.030; RCW 49.60.030 

5. For consequential and incidental damages allowable by law, and according to proof; 

6. For costs of suit incuITed herein; and 

7. For such other relief that this court may deem just and proper. 

Dated: March 29, 2013 

FIRST AMENDED COMPLAINT - 12 

By Is Brian H. Krikorian 
WSBA #27861 
4100 1 94th Street S.W., Suite 215 
Lynnwood, WA 98036 
Telephone: (206) 547-1942 
Fax: (425)732-0115 
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Hi Brian, 

Brian 
Hogan/HO/Farmers/USAlZuri 
ch 

05/20/2010 08:24 AM 

To Brian J FitzpatricklHO/Farmers/USAlZurich@ZURICH 

cc David Pierce/HO/Farmers/USAlZurich@ZURICH, "Crook, 
Matthew" <matlhew.crook@farmersinsurance.com> 

bee 

Subject Re: Fw: Sick Today~ 

Assuming he is approved for a leave under FMLA, we will have to wait until he returns to move forward. 
When he does return, we can have the conversation, provide the Formal Warning letter and proceed 
through the progressive discipline process as needed. 

Brian Hogan, PHR 
Human Resources Business Partner 
Farmers New World Life 
206-236-6540 

Brian J FitzpatricklHO/Farmers/USNZurich 

Brian J 
FitzpatricklHO/Farmers/USN 
Zurich 

05/20/201007:52 AM 

To Brian Hogan/HO/Farmers/USNZurich@ZURICH, "Crook, 
Matthew" <matthew .crook@farmersinsurance.com> 

cc David Pierce/HO/Farmers/USNZurich@ZURICH 

Subject Fw: Sick Today 

Brian and Matt, 

How should I proceed on this? 

Brian Fitzpatrick 
Vice President, Life Sales 
317-319-2368 (cell) 

Sent from my Blackberry 
Dennis Willhite 

----- Original Message ----
From: Dennis willhite 
Sent: OS/20/2010 07:48 AM PDT 
To: Brian Fitzpatrick 
Subject: Fw: Sick Today 

Brian, my medical condition is more serious than first thought. I will be out more than 7 calendar days and 
will request medical leave. 

Dennis Willhite 

----- Original Message ----
From: Dennis Willhite 

App. L-I 
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Farmers Insurance Group of Companies 
Performance Planning and Review 

Employee Dennis H. Willhite Employment Date -=-7...;-1""1,-:-7=-,8=-,,..=-,.--_ 
First Name M.1. Last Name Soc. Sec. No. 535-64-3073 

Office FNWL· WZO 
Name 

56 
Number 

Department/BCO Disbursement Services 256 
Name Number 

Date Assigned 
Job Title Disbursement Serv Supervisor Number 32/AD15 to this position 7-1-90 

Definition of Factor Weighting Scale (Performance Planning Section) 

Critical 

Important 

Expected 

Risk Opportunity 

Interim Reviews 

A "must do" element of the performance plan. 

A priority element of the performance plan. 

A day-to-day element that needs to be accomplished. 

A result with a high degree of stretch that may not be attainable Ito be used 
with expected results only). 

11_'_' ___________ 31_1_1 _ ____________ _ 
Date Employee Supervisor Date Employee Supervisor 

2)_1_'_ 41_'_'_ 
Date Employee Supervisor Date Employee Supervisor 

Definition of Performance Rating Scale (Performance Review Section) 

Exceeds Expectations Performance surpasses expectations for the performance factor or expected 
result. Individual takes initiatiVe to clearly exceed requirements. Actions 
contribute to improved department results and innovative work practices. 

Meets Expectations 

Below Expectations 

Performance meets expectations for the performance factor or expected result. 
Actions contribute to department results. 

Performance is below expectations for the performance factor or expected 
result. Improvement is necessary in order to contribute to department results. 

Performance Review Approvals 

d)fA~JJidi; ~f 161M. 'l7/%,/4w--ro 
Employee Date Supervisor 

2:J!2_fl{., 1l!t¥!fj)~ 2J!lt!ll 
Date Next Level Manager Date 

-1-
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PERFORMANCE PLA~ IG 

PERFORMANCE FACTORS 

CUSTOMER SATISFACTION: 
Identifies and anticipates needs of 
internal and external customers. 
Understands how work impacts other 
departments within Farmers. 
Listens to and defines customers needs. 
Suggests approaches to meet customer 
needs. 
Adapts priorities, as appropriate, to meet 
customer requirements. 
Others: 
Continue Agency Contact Program. 
Participate in district manager and agent 
meetings at FNWL. 
Communicate with regional marketing 
staff. 
Periodic D.M. and agent visits/meetings. 

Dennis Willhite PERFOf 'NCE REVIEW 

COMMENTS AND RATING 

During 1995 you have participated in several training 
presentations with district managers, agents and Life 
Marketing representativBs and also participated in a Life 
Performance dinner. You continue to communicate with 
regional marketing staff relating to life polley 
administration, commissions and bonus. During second 
quarter, 1995, Disbursements recognized agents/district 
managers with anniversaries and birthdays. This was in 
support of the agency contact program. In additIon, 
Congratulatory Greetings were mailed to life Performance 
Bonus earners during the year. 

To conserve business, you implemented an agent contact 
program for cancellations on FFUL contracts. As a result of 
the program, 188 or 31.2% decided to continue coverage. 
This program will be implemented company wide in 1996. 
You have continued a customer service contact program 
during the year. Policyholders and agents provided" 
comments relating to the service Disbursements provided. 
Overall comments were positive with very few complaints 
about FNWL or Disbursements. 

-'WCritlcol I Jlmportant I IExpecl .. d b«I:xceads Expectations I lM •• t, expectations I jB.low Expectations 

TEAMWORK: 
Builds and -maintains positive relations 
with others. 
Appropriately balances individual and 
team interests. recognizing membership 
on multiple teams. 
Shows initiative and team support by 
accepting and fulfilling team obligations. 
Promotes mutual ownership of ideas and 
actions. 
Communicates with other teams and 
contributes to environment where teams 
can work together. 
Shares knowledge and ideas with others. 
Contributes to team effectiveness by 
being prepared and available for work in 
order to fulfill all job responsibilities. 
Others: . 

)c:fCrilic.' 1 ]lmport."t [ )Expocted 

During 1995 you continued your involvement as a vice 
chair budget committee member and chair of the Walk 
America activities. You also completed the task of 
reviewing the commission system which included the lead 
pOSition in reviewing the OSLIIGL commission system. 

You continue to share employees throughout the year. In 
particular. 3 employees provided ongoing support during 
December to Underwritingllssue. 

( ]E)(ceedG Expectations }&Meets Expectation; [JBelow Expectations 

-2-
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PERFORMANCE PtA,.: IG 

PERFORMANCE FACTORS 

COMMUNICATION: 
Effectively communicates with customers 
and others throughout Farmers. 
Asks questions and listens carefully to 
understand the message. 
Presents written and oral information in a 
clear and organized way. 
Considers and respects others' points of 
view. 

- Seeks and listens to input from others 
and incorporates their ideas appropriately. 

- Others: 

11Crltlcsi l>4.'lTIpo'tant I JEJ<pectod 

CREATIVITY/INNOVATION 
Stays current with new technology and 
uses it effectively. 
Seeks ways to continually improve work 
processes and methods. 
Generates effective, original ideas and 
concepts. 
Appropriately applies new ideas in 
inventive or imaginative ways. 
Adds value to the ideas of others. 
Others: 

Dennis Willhite PERFor 'NeE REVIEW 

COMMENTS AND RATING 

You do a very good job of interacting effectively with your 
subordinates, peers, upper management and agency force. 
Your written and oral communication has been consistently 
clear and concise. You are well prepared for training 
sessions or visits from agents and district managers. 

l JEJ<ceeds Expectations Jl9Meeta Expectations [IBolow Expectatlons 

You continue to look for ways to improve work processes 
and methods. This includes: 

1. Implementing a bank draft verify clear procedure with 
Premium Billing to reduce the number of uncollectible 
write offs. This program has resulted in a significant 
reduction of uncollectible cases. 

2. Rearranging mail responsibilities within the department. 
Result of 1.0 reduction in staff. 

3. Processing auto reinstatements and registering of 
assignments for 1035 exchanges rather than referring to 
Policy Changes. Result in time service Improvement of 
2.3 days. 

[ lC,ltlcal )(Jlmpo,tant ( lExpacted 'WExc •• de Expectations (IMeet. Expectation. (IBelow Expectation. 

ANALYSIS/DECISION MAKING 
Gathers and evaluates appropriate 
information. 
Analyzes alternative solutions. 
Balances analysis with decision making to 
develop timely solutions. 
Balances logic, analysis, and intuition to 
take appropriate risks. 
Develops practical/workable solutions 
that can be implemented and used by 
others. 
Others: 

( IC,lIlDal IlImport.nt ~E.p.cted 

You have done a very good job of evaluating information, 
presenting solutions and making decisions in a timely 
manner. Consideration is given to those involved. 

( JExceede Expcctetlonll }l(1Meete Expectations I lBelow Expeotations 

-3-
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EXPECTED RESULTS 

Continue assessment programs to monitor 
service to agents and policyholders. 

(JC,ltica' ( limp ortanl ~p"clad [ lAllk 

1995 service objective: 

- Quality control 97.5% or better. 
- LOMA time service results meet goal in all 

major Disbursement functions. 

(Jerltl .. 1 )4Important IJExpected [ lRlak 

Special projects assigned or those you initiate 
that are considered extra work above and 
beyond normal job duties. 

IIC.lllcol I llmportant I lbpacted ~RI'k 

{ ICrlticol [ IImportant [ jExpeeted [ JRI.k 

{ le,itlcal I !important I IExpeetod [ JRI.k 

Dennis Willhite 

COMMENTS AND RATING 

As stated under "Customer Satisfaction", you have continued 
a customer service contact program to agents and 
policyholders. 

I lEx.eed. Expecl.tlona _~ael' Expectetlon. IIB.low Exp.ctatlon. 

Disbursements' quality control averaged 96% in 1995. 

LOMA time service results exceeded goal in all related 
categories. 

)jJ:x.eado Expect.tlo". I lMeata Expectations 11B.low ExpectatIon. 

In June, 1995 you developed a training program- for agents' 
continuing education credit. This included functions handled 
by Policy Service and Annuity Services. As a result, 
Washington and Oregon approved the program for 3 credit 
hours. 

In August, 1995 Melissa Hart assisted you in preparing the 
1996 Disbursements' budget. This included reviewing the 
budget manual, company philosophy on the budget process, 
forms, schedules and final product. 

[ IE,c •• do Expoctol1ona }«M ..... Expectation. I IBelow Exp.ctatlon. 

IIExc.edo Expeotatlons {]Meets Expeotatlon. I IBBlow Expectations 

I JExoeod. Expootatlon. I IMeet. Expectations I IB.low expoctalione 
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Dennis Willhite 

ANNUAL REVIEW (SUPERVISOR COMMENTS) 

Dennis, you exceed expectations in areas of Customer Satisfaction, Creativityllnnovation, Financial and 
Performance Management. You have met expectations in all other areas of performance. You and your 
employees continue to develop innovative ideas and seek ways to improve time service and production goals. 
Underwriting/Policy Issue are very complimentary of the assistance you and your employees provided during 
1995. I encourage you to continue the open communication with your employees through department and 
individuel meetings. 

DEVELOPMENT Pl.AN 

Pl.ANS FOR DEVELOPMENT ON THE CURRENT JOB: 

1. Continue your involvement or knowledge in all Policy Service departmental changes allowing for assistance 
and crosstraining. 

2. Plans will be established for you to complete a crosstraining program in Underwriting/Policy Issue, to be 
completed by February, 1997. 

3. Involvement or participation in work groups or committees. 

4. Special projects as assigned or you initiate. 

5. Complete AAlU exam 1 during 1996. 

PLANS FOR LONGER-TERM DEVELOPMENT: 

Continue educational pursuits and committee involvement. 

POTENTIAL FOR PROMOTION: 

Overall, your potential for promotion is good. You limited your potential for promotion by turning down an 
opportunity to be considered as one of the candidates for a promotional position in Arizona, as a Life Marketing 
Representati ve. 

ANNUAL REVIEW IEMPLOYEE COMMENTS) 
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Farmers Insurance Group of Companies 
Performance Planning and Review 

Supplement For Non-Clerical Employees 

EMPLOYEE NAME (First, M.I., Last) 
Dennis H. Willhite 

The following are additional Performance Factors for non-clerical employees. 

SOCIAL SECURITY NO. 
535-64-3073 

The Professional Responsibility factor that appears below applies to all non-clerical employees, including 
Managers and Supervisors. 

The Financial Management, Participative Management. and Performance Management factors on the next page 
apply to Managers and Supervisors only. 

PERFORMANCE PLANNING 

PERFORMANCE FACTOR 

PROFESSIONAL RESPONSIBILITY: 
, - Takes personal responsibility for 

self-development and staying 
current in professional field. 

- Plans and completes work 
independently. 

- Understands the insurance industry 
and how Farmers competes within 
the industry 

- Contributes to Farmers overall 
strategy and operations. 

- Consistently works to support 
Farmers positive public image. 

- .Additlonal responsibilities related to 
this specific job. 

[ ICrltlcal )<{Important IIExpected 

PERFORMANCE REVIEW 

COMMENTS AND RATING 

Your personal attendance record is an excellent example for your 
subordinates. The absence rate for Disbursements for 1995 was 1.5%. 
This is well below the company goal OT 2.3%. 

Employees in Disbursements continue to be very active in PIP activities. 
continuing education and the agency contact programs. Your personal 
PIP activities include chairing March of Dimes ·Walk America" , 

[ JEx""eds ExpecMtlons )QMeeta E>epect&tions I jB.low Expocta,lon. 

The three factors on the next page should be completed for all Managers and Supervisors, 

-6-
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PERFORMANCE PLANN · 

PERFORMANCE FACTORS 

FINANCIAL MANAGEMENT: 
- Manages in accordance with Farmers' 

strategic plan. 
- Develops objectives to support the 

strategic plan. 
• Communicates financial performance of 

Company and department. 
- Accurately forecasts budget requirements 

and manages within established budgets. 
- Controls expenses while maintaining 

quality. 
• Communicates to department how work 

impacts company revenue and expenses. 
• Others: 

1995 profit objective: 
• PIF per employee 22.800 
• Cost per policy inforce $1 .30 (Based on 

341.876 PIF as of 12-31-95) 

Dennis Willhite P~ )RMANCE REVIEW 

COMMENTS AND RATING 

Objectives. plans. and results are completed in support of 
Company's goals. 

• 1995 overall expenses $40,242 or 9.1 % below the 
budgeted total of $442,582. 

- 1995 salary expenses 9.3% below the budgeted 10tal of 
$441.834. 

· PIFPE in 1995 was 24,333; 6.7% above the goal of 
22,800. 

• Cost per policy inforce was $1.18. 9.2% above the goal 
of $1.30. 

• Budget employee complement 15.0; actual 14.0. 
12-31-95 policies in force for WZO totaled 340.667 . 
Comparing expenses between 1994 and 1995, the 
results continue to show a reduction in expenses. 
Salary expenses in 1995 are 4.8% below 1994. overall 
1995 expenses are 5.0% below 1994. 

I Ilmpo,tont IIExpected ·p(exceedc Expectolion. I IMeets Expectations IIBeiow Expectollona 

PARTICIPATIVE LEADERSHIP: 
Plans and organizes activities to achieve 
goals and improve operations. 
Communicates knowledge and provides 
guidance to accomplish team and 
individual goals. 
Delegates work and follows up 
appropriately. 
Regularly solicits input to improve 
department results. 
Provides opportunities for development 
and innovation. 
Others: 
Budget Committee member 
Commissions Task Force member 
Develop programs to maximize work 
Quality and minimize time service. 

[ ICrltlcal 'Wlmportant I jE.peeted 

Departmental meetings are held regularly and open for 
employee input. As outlined under ·Creativityllnnovation", 
you have provided opportunities for employees to submit 
ideas to improve department results or reduce expenses. 

During the year you continued your involvement as vice 
chair of the expense budget committee and was active on 
the commissions task force. 

I IExc •• do Expectations ;KlMeet. Expectadons I IB.low Expectation. 
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PERFORMANCE PLAN~' -; 

PERFORMANCE FACTORS 

PERFORMANCE MANAGEMENT: 
Develops effective performance plans on 
a timely basis. 
Coaches employees to improve 
performance, develop skills, and prepare 
for career growth. 
Conducts interim reviews discussing 
development needs and career potential. 
Manages employee compensation to 
meet budgets and reinforce performance. 
Others: 
Cross train employees to prepare for 
promotional opportunities and enhance 
overall understanding of the operation. 
1995 salary compensation to average 
3 .26% and contribution level is in-line 
with company results. 

Dennis Willhite Pf ORMANCE REVIEW 

COMMENTS AND RATING 

Crosstrainlng programs are ongoing and have prepared 
employees for promotional opportunities or career 
enhancements. Michelle Meade earned a well deserved 
promotion to Annuities and Cynthia LoRe transferred to 
Policy Changes to enhance her understanding of the 
operation. 

During 4th Quarter 1995, 6 employees successfully 
completed LOMA exams, 9 employees are in the process or 
have completed 13 in-house classes, one employee is 
attending the University of Washington to earn an 
undergraduate degree. 

Your 1995 average salary compensation increase was 
2.65%. This compares to a goal of 3.26%. This is 
reasonable based on your employee mix and that several 
are at or close to the- maximum amount. The contribution 
level for your employees is in line with FNWL and company 
wide totals. 

IIC,ltle.1 14lmportmnt I IE.pected 'We.ceed. Expectation. I IM.et. E.p.ct.~on. I Illelow Expectatlono 
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THE 

Farmers Insurance Group 
Interoffice Correspondence 

OF COMPANIES 

DATE: April 25, 1996 

TO: !' DENNIS WillHITE, ClU, ChFC, FLMI 

FROM: MARY BURNS 

SUBJECT: PERFORMANCE REVIEW 

Dennis, 

As requested, this memo is in response to your perfprmance review completed February 
16, 1996 regarding "exceeding expectations" versus "meeting expectations". 

When completing a performance review I extract results and data from your Monthly 
Operations Report and the quarterly objective results since your last review as well as 
overall observation. 

Also taken into consideration is the definition of each performance rating as outlined in the 
performance management program. Exceeds expectations is defined as follows: 
"Performance surpasses expectations for the performance factor or expected result. 
Individual takes initiative to clearly exceed requirements . Actions contribute to improved 
department results and innovative work practices." 

You met expectations in the performance factors of teamwork, communication, 
analysis/decision making, professional responsibility, and participative leadership . 

To receive an "exceeds expectations" rating, consider the following suggestions or 
comments in addition to the need of taking initiative to identify actions that would 
contribute to improved department results and innovative work practices. 

Teamwork 

1 . Initiate the sharing of ideas and knowledge with counterparts at MZO/PZO and 
communicate results with me. 

2. Volunteer support when other departments require phone coverage during 
department functions or when building tour guides are required for planned 
functions . 
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Dennis Willhite, CLU, ChFC, t'LMI 
Page 2 
April 25, 1996 

Communication 

1 . Further enhance interpersonal skills by dealing with conflicts in department directly. 
You should determine the solutions before bringing the problem to me. 

2. Consistently demonstrate an approachable "I care" attitude. 

3. Respect and support manager's authority. 

4. At times you come across as already having all the answers and are unwilling to 
look at alternative ways to problem solving. 

Analysis/Decision Making 

1. Handling of special projects as assigned or you initiate. 

Professional Responsibility 

1. Additional participation in community outreach programs. 

2. Communicate your career goals or aspirations to me and take personal responsibility 
for completing the requirements to achieve your goals. 

Participative leadership 

1. Additional involvement in task forces or committees. 

2. Take the initiative to communicate your knowledge/ideas that would provide 
guidance to other policy service departments in accomplishing goals. 

Dennis, I can't always provide you with exact steps and plans to exceed expectations. 
The above suggestions are guidelines to help you determine ways to improve your 
performance. Let me know if you have any questions. 

J1lU~7'f!r,vvr-= 
Mary Burns, FLMI 
Policy Service Manager 
Western Zone Office 

MB:te 

cc: Mike Kaiser, FLMI - Director of Operations 

Farmers - Earning the Reputation of Being the Best 
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Farmers Insurance Group of Companies 
Performance Planning and Review 

Employee :D~e=n~n~is~ ______ ~~ ____ ~VV~i~lIh~i~te~ __________ _ 
First Name M .1. Last Name 

Employment Date ",7-=.1,=1=",.,;-7~8~= __ 
Soc. Sec. No. 535-64-3073 

Office FNVVL · WZO 
Name 

56 
Number 

Department/BeO Disbursement Services 256 
Name Number 

Job Title Disbursement Services Supervisor 
Date Assigned 

Number32/AD15 to this position 7-1-90 ------

Definition of Factor Weighting Scale (Performance Planning Section) 

Critical 

Important 

Expected 

Risk Opportunity 

Interim Reviews 

A "must do" element of the performance plan. 

A priority element of the performance plan. 

A day-to-day element that needs to be accomplished. 

A result with a high degree of stretch that may not be attainable (to be used 
with expected results only). 

?r}c""1&(A~~ 2..12:1.1 '}(o ~ ~~ f/;:, 3t)7t 1t 
Supervisor Date Next Level anager Date 

11_'_1_ ~ ________ _ 
Date Employee 

3)_1_1_ 
Supervisor Employee Supervisor Date 

2) _1_1 _ __ --,-______ _ _ 
Date Employee 

4)_1_1_ 
Supervisor Date Employee Supervisor 

Definition of Performance Rating Scale (Performance Review Sectionl 

Exceeds Expectations Performance surpasses expectations for the performance factor or expected 
result. Individual takes initiative to clearly exceed requirements. Actions 
contribute to improved department results and innovative work practices . 

Meets EXpectations Performance meets expectations for the performance factor or expected result. 
Actions contribute to department results. 

Below Expectations Performance is below expectations for the performance factor or expected 
result. Improvement is necessary in order to contribute to department results. 

Performance Review Approvals 

~ 
Employee 

LILl'/IJ.. ~'!vbu'? 1.lnlJ2 f!i!ttl1~ ~/~ 17 
Date S pe visor Date Next Lev Manager Date 

-,. 
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PERFORMANCE PLAN ;G 

PERFORMANCE FACTORS 

CUSTOMER SATISFACTION: 
Identifies and anticipates needs of 
internal and external customers. 

- Understands how work impacts other 
departments within Farmers. 

- listens to and defines customers needs. 
- Suggests approaches to meet customer 

needs. 
- Adapts priorities, as appropriate, to meet 

customer requirements. 
- Others: 
- Continue agency contact program for 

policy cancellations and letters of 
recognition. 

- Continue direct communication with 
regional marketing staff. 

- Participate in OM/Agent meetings or 
office visits. 

IXlCrltlcBI r )lmporlant r JExpeoted 

TEAMWORK; 
- Builds and maintains positive relations 

with others. 
- Appropriately balances individual and 

team interests, recognizing membership 
on multiple teams. 

- Shows initiative and team support by 
accepting and fulfilling team obligations. 

- Promotes mutual ownership of ideas and 
actions. 
Communicates with other teams and 
contributes to environment where teams 
can work together. 
Shares knowledge and ideas with others. 
Contributes to team effectiveness by 
being prepared and available for work in 
order to fulfill all job responsibilities. 
Others; 

rX)Crl,lcDI IlImportanl I I£xpected 

Dennis Willhite PERFor \NCE REVIEW 

COMMENTS AND RATING 

Congratulatory letters sent to agents and district managers 
who earned a Life Performance Bonus each quarter. 

Agent continuing education program; Tim Nihoul and Gary 
Blake with 22 agents. Kevin Hauglie and John Hight with 
20 agents; Life Module Training with Fenina Fink and 
Vancouver agents. 

Organized district visit and meeting at FNWl with OM, les 
Forman and 10 life leaders; Howard leiber, Fred Lahrer. 
Darrel Maasjo and John Peters. 

Continued the agent contact program through January 
1997 for cancellations on FFUL contracts. Since 
implementation, April 1995, 919 agent calls - 319 
retraction letters, a 35% favorable response rate. 
Modifications to this program were made for all three zones 
April 1997. 

Continued a customer service contact program each month. 
Overall comments are positive. 

Implemented a program of contacting policyholders who 
recently cancelled their policies and asked why they 
decided to surrender their coverage. Reasons vary; 
coverage through employer. financial reasons. etc. 

IXIExceed. Expeclatlon. r IMa.I. Expecletlon. r leolow ExpaotDtlona 

You contInue to support WZO and company promotions 
relating to attendance, agency contact programs, building 
tours and PIP activities. 

Employees were loaned to the Underwriting/lssue area 
during Quarter cutoffs. supported the Tele-Underwriting unit 
for several months and two employees were assigned to 
support the Life-Comm Upgrade. 

r lhcood. ExpoctaUon. IX1Meet8 ExpectoUonG I lS.low Expectatlono 
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PERFORMANCE PLAN JG 

PERFORMANCE FACTORS 

COMMUNICA nON: 
• Effectively communicates with customers 

and others throughout Farmers. 
• Asks questions and listens carefully to 

understand the message. 
• Presents written and oral information in a 

clear and organized way. 
• Considers and respects others' points of 

view. 
• Seeks and listens to input from others 

and incorporates their ideas appropriately. 
• Others: 

[ IC,ltloe! [X}lmportant [ IE.pealed 

CREATIVITY /INNOVATION 
Stays current with new technology and 
uses It effectively. 
Seeks ways to continually improve work 
processes and methods. 
Generates effective, original ideas and 
concepts. 
Appropriately applies new ideas in 
inventive or imaginative ways. 
Adds value to the ideas of others. 
Others: 
Encourage employee to participate in the 
Process InnovatIon program to develop 
and implement new ideas to Improve 
efficiency. 

[ ICrltlcol [X)lmporlant IIExpeeled 

Dennis Willhite PERFO~ \NCE REVIEW 

COMMENTS AND RATING 

You continue to interact effectively with your subordinates. 
peers. upper management and agency force. You are well 
prepared for training sessions or visits from agents and 
district managers. 

[ IExoe8d. expectation. [XIMset. Expeot.tlono [IBalow Expo.letlone 

You seek ideas to improve the way work is done; putting 
emphasis on quality. Typing additional information on 
system generated letters and eliminating the transaction 
accounting statement (525) saves approximately 21 hours 
per' month. This was Implemented during second quarter 
1996. Your department had strong participation in the 
Operation Breakthrough promotion. Twelve entries with a 
monthly time savings of 33 hours. 

You maintain a strong understanding of new processes. 
techniques and products as introduced. 

(XjExcoed. Expect.tlon. [IMeel. Expeotatlons [IB.low Expeotatlons 
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PERFORMANCE PLAN' JG 

PERFORMANCE FACTORS 

ANALYSIS/DECISION MAKING 
- Gathers and evaluates appropriate 

Information. 
• Analyzes alternative solutions. 
- Balances analysis with decision making to 

develop timely solutions. 
• Balances logic. analysis. and intuition to 

take appropriate risks. 
• Develops practical/workable solutions 

that can be implemented and used by 
others .. 

• Others: 

Dennis Willhite PERFOr '\NCE REVIEW 

COMMENTS AND RATING 

Decisions are base.d on thorough analysis and use of 
appropriate information. Consideration is given to those 
involved. Casework as a result of agent compensation. 
surrender penalties on policy cancellations and timeliness of 
refunding money can be very sensitive to the customer. 
You do a very good job of balancing logic. developing 
practical/workable solutions and making decisions when 
appropriate. 

IICrllleel IlImportant £XIExpBcted [XIExcaod. Expect.,lon. [1M •• ,. Expootallon9 (IBolow Expect.llona 
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EXPECTED RESULTS 

Implement strategies to exceed Profit 
Objectives as follows: 

1996 PIFPE 26,380 
1996 cost per PIF $1.13 

( ICrillcal [ llmporlant [ IExpecled IXIRI.k 

Special projects assigned or those you initiate 
that are considered extra work above and 
beyond normal job duties. 

[ ]C,illcal [ llmporlsnl IIElcpected lXlRlsk 

Complete AALU exam 1 during 1996. 

[ ]Crlliosl [ Ilmportsnt ( IExp.cted (XIRisk 

Complete a crosstraining program in 
Underwriting/Policy Issue by February 1997. 

IICrltlcal [ ]lmportan' IIExpec'ed IXIRI.k 

[ }Crltlcel ( ]Import on' [ IExpected IlRl.k 

Dennis Willhite 

COMMENTS AND RATING 

PIFPE as of 12-31-96 = 27,876 based on actual PIF of 
362,399. PIFPE -based on mean PIF 351.533 ; 27,041. 
(13 available employeesl 

PIFPE as of 5-30-97 based on mean PIF 364,476 = 26,034 
114 available employees) 

1996 results are 5.6% better than budget. 

Cost per PIF = $l.12/budget $1. 13. 

IXJExcaed. expectations I IM •• t. Expect.llons 11Below Expeotatlon. 

You completed a project relating to commission application 
advances; what percentage of abandoned applications 
receive written advances, 

Co-chaired, developed, and implemented Operation 
Breakthrough (employee productivity promotion). 

I IExceed. Expect.llons IX)Meets Expoctatlons 11Below Expectations 

It was completed successfully in April 1996. 

I JExceedll ExpDctallonc lX)Moet6 E)(~ct6tions [JBelow Expectations 

Due to timing and other activities, the crosstraining program 
in Underwriting!Policy Issue was not completed. 

( )ExceedG Expectationc;. ,]M88t6 Expeotatlons []BeJow ExpectatJons 

f lExceeds ExpectD110ns I ]Meel& Expec(otlon& [1Below Expectationa 
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Dennis Willhite 

ANNUAL REVIEW ISUPERVISOR COMMENTS) 

Dennis, since your last review, Disbursement Services has been challenged due to staffing changes, absenceS, 
and several extended LOA's. Through the efforts of you and your employees, time service and production 
goals were achieved without additional support or overtime hours. You have contributed to the performance 
results of POlicy Service and WZO by continuing to review work practices and encouraging employees to 
participate in company promotions. I wish you continued success in your new position as Office Services 
Manager. 

DEVELOPMENT PLAN 

PLANS FOR DEVELOPMENT ON THE CURRENT JOB: 

Plans will be established by Jeff Blackburn. 

PLANS FOR LONGER-TERM DEVELOPMENT: 

Plans will be established by Jeff Blackburn. 

POTENTIAL FOR PROMOTION: 

Dennis was promoted to Office Service Manager June 16, 1997. 

ANNUAL REVIEW (EMPLOYEE COMMENTS) 

-6-
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Farmers Insurance Group of Companies 
Performance Planning and Review 

Supplement For Non-Clerical Employees 

EMPLOYEE NAME (First, M.I., Last} 
Dennis Willhite 

SOCIAL SECURITY NO. 
535-64-3073 

The following are additional Performance Factors for non-clerical employees. 

The Professional Responsibility factor that appears below applies to all non-clerical employees, Including 
Managers and Supervisors. 

The Financial Management, Participative Management, and Performance Management factors on the next page 
apply to Managers and Supervisors only. 

PERFORMANCE PLANNING PERFORMANCE REVIEW 

PERFORMANCE FACTOR COMMENTS AND RATING 

PROFESSIONAL RESPONSIBJUTY: You are a member of the Seattle Chapter and National Organization of 
- Takes'personal responsibility for the American Society of CLU and ChFC. 

self-development and staying 
current irl professional field. You stay current in reviewing routed reading materials and publications 

· Plans and completes work pertinent to our industry and FNWL. 
independently. 

· Understands the insurance industry You and the employees in Disbursements continue to participate in PIP 
and how Farmers competes within activities (Baby Clothing/Food Drive, Back to School Drive, United Way, 
the industry WalkAmerical continuing education and agency contact programs. 

· Contributes to Farmers overall 
strategy and operations. 

- Consistently works to support 
Farmers positive public image. 

- Additional responsibilities related 10 
this specific Job. 

I )Crltlc.1 [ Ilmportant IXlExpected I IExceed. E><pectatlona [XIMeet. Expect.tlons I IBelow E~P&C"llon. 

The three factors on the next page should be completed for all Managers and Supervisors. 

-7-
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PERFORMANCE PLANN( 

PERFORMANCE FACTORS 

FINANCIAL MANAGEMENT: 
- Manages in accordance with Farmers' 

strategic plan. 
- Develops objectives to support the 

strategic plan. 
- Communicates financial performance of 

Company and department. 
- Accurately forecasts budget requirements 

and manages within established budgets. 
Controls expenses while maintaining 
Quality. 

- Communicates to department how work 
impacts company revenue and expenses. 

- Others: 

Cost Control 

1996 OS cost per PIF $1.19 based on 1996 
budget $416,829 and mean PIF as of 
12/31/96 - $351,729. 

Productivity 

1996 PIF per OS employee 25,124 based on 
14 employees/351, 729 PIF. 

[XIC,hle.1 I ]lmpo'tant [ IElipeoted 

PARTICIPATIVE LEADERSHIP: 
Plans and organizes activities to achieve 
goals and improve operations. 
Communicates knowledge and provides 
guidance to accomplish team and 
individual goals. 
Deleg"tes work and follows up 
appropriately. 
Regularly solicits input to improve 
depar1ment results. 
Provides opportunities for development 
and innovation. 
Others: 

I )Crltlcal [ )lmporlont [X]ElIpeeted 

Dennis Willhite P~ 1RMANCE REVIEW 

COMMENTS AND RATING 

Objectives, plans and results are completed in support of 
company's goals. As of 12-31-96 results are: 

- Overall expenses are $28,787 or 6.7% below the 
budgeted total of $432,429. 

- Salary expenses 6.7% below the budgeted total of 
$431,882. 

- Cost per policy in force as of 12-31-96 $1.12. 
- Budget employee complement 14.0. During 1996 

Disbursement Services averaged 1"3.3 employees. Time 
service and production goals were met each month. 

IXIExc:oads Expeotatlon. l IM •• te Expeo1allon. I lB. low Expootatlon. 

Meetings with employees are held frequently and open for 
employee input. Due to employee turnover and absences, 
through planning, organizing and delegating, work 
production and time service goals were achieved. 

Attending the two seminars on launching or managing 
teams (9-96 & 3-97! provided the knowledge or basis for 
analyzing the team concept for Policy Service or 
implementing new programs involving ideas generated 
during the seminar. 

[ ]Exceeds EXpectation. IXIM.et. Expectation. I }Selow Expectatlona 

·8-
FNWL 000120 

App. N-18 

Exhibit 17. page I 15 



PERFORMANCE PLANN' Dennis Willhite PE' )RMANCE REVIEW 

PERFORMANCE FACTORS COMMENTS AND RATING 

PERfORMANCE MANAGEMENT: Crosstraining programs are ongoing in addition to training 
- Develops effective performance plans on new employees. All training programs prepare employees 

a timely basis. for promotional opportunities and an opportunity to improve 
- Coaches employees to improve performance and develop skills. Examples include Libby 

performance, develop skills, and prepare Johnson - promoted to Customer Service Clerk and Michele 
for career growth. Clements - lateral transfer to Policy Changes to enhance her . Conducts interim reviews discussing understanding of the operation . 
development needs and career potential. 

- Manages employee compensation to The,996 and 1997 salary contribution levels are in line 
meet budgets and reinforce performance. with FNWL and company wide totals. 

- Others: 

11CrltlcDI IXllmportant 11EKpeotod 11Exc •• d. Expectation /X1M •• tl e.pectallono I lB&low Expeotatlono 
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" ., . a·· .. Farmers Insurance Group of Companies 
Salary Review Resume 

Employee Dennis H. Willhite 
First Name M.1. 

Office FNWL - WZO 
Name 

56 
Number 

Job TItle Policy Service Supervisor 

Soc. Sec. No.: 535-64-3073 
Last Name 

Department/BCQ Disbursement Services 256 
Name Number 

Number AD29 

You are scheduled for a salary review. Following is a summary of your performance contribution 
since your last salary review. 

Customer Satisfaction - You participate in Agency Contact programs, policy deliveries, district 
manager/agent Continuing Education programs and visits from the agency force throughout the 
year. You have also organized and set up agent visits and training. Customer Service contact 
programs regarding cancellations and service feedback continue with positive results. 

Teamwork - You and your staff continue to deliver quality service to our customers. We received' 
numerous thank you letters from the field that support this assessment. You have shared 
employees with other departments and zones that promote a positive working relationship. 

Communication - You continue to interact effectively with your subordinates, peers, management, 
and the agency force. 

Creatlvlty/lnnovatiQn - You maintain a strong understanding of new processes, techniques and 
products as introduced. You seek ideas to improve the way work is done; putting emphasis on 
quality and production. 

Analysis/Decision Making - You do a very good job of balancing logic, developing practical, 
workable solutions and making decisions when appropriate. 

Professional responsibility - Member of Seattle Chapter and National Organization of the American 
Society of CLU and ChFC. 

Financial Management - PIFPE and Cost Per Policy In Force exceeds year end goal and an 
improvement over the previous year. 

Participative Management - You take action to foster teamwork and keep employees motivated to 
achieve goals. 

Performance Management - Performance plans and reviews are completed on schedule. 1996 
salary contribution levels for Disbursement Services are in line with FNWL and company wide 
totals. Developing employees for promotional opportunities is ongoing through cross training 
programs and continuing education. 

,~~J1,~ 
mployee Date 

~~~l2../~t!I..1.b 1!ftf~I~!/~~~ 
S pe isor Date Next Level anager Date 

FNWL 000125 

App . N-20 

Exhibj( 17, p,lgc 117 



& .. s 
h '. ., . 

...... 

I i 
farmers Insurance Group of Companies 

Performance Planning and Review 

Employee .;D:::e~n~n~is~ ___ ---,;-:H::-.,' ,--__ -:-W:.:i:.:;lIh:.:.:i~te::-.-----
First Name M.I. Last Name 

Employment Date ",7-:;-1,::1'-,-::-77"-8=:;:=:--_ 
Soc. Sec. No. 535-64-3073 

Office FNWL-Ml 
Name 

54 
Number 

DepartmentlBCO Office Services 260 
~N~a~m~e~~~~---~N7u~m~b~e-r-----

Date Assigned 
Job Title Office Services Manager Number 0576 to this position 6-16-97 

DeUnition of Factor Weighting Scale (Performance Planning Section) 

Critical 

·'mportant 

Expected 

A "must do' element of the performance plan. 

A priority element of the performance plan. 

A day-to-day element that needs to be accomplished. 

Risk Opportunity A result with a high degree of stretch that may not be attainable [to be used 
with expected results only). 

Performance Planning Approvals 

"7i1fJ./,di-= LIt2-IJL /HI-. -1-Pl--tJ1 ___ _ 
Employee Date ~ Date 

_ 1_1-
Next Level Manager Date 

Interim Reviews 

1) _1_'_ _________ _______ 3) _1_' _ _________________ _ 
Date Employee Supervisor Date Employee Supervisor 

2) _1_1_ _______ ______ 4) _1 __ ' _ _________ . 
Date Employee Supervisor Date Employee Supervisor 

Definition of Performance Rating Scale (Performance Review Section) 

Exceeds Expectations Performance surpasses expectations for the performance factor Dr expected 
result. Individual takes initiative to clearly exceed requirements. Actions 
contribute to improved department results and innovative work practices. 

Meets Expectations Performance meels expectations for the performance factor or expected result. 
Actions contribute to department results. 

Below Expectations Performance is below expectations for the performance factor or expected 
result. Improvement is necessary in order to contribute to department results. 

Performance Review Approvals 

10J..&1. 
anager Date 
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PERFORMANCE PLAN;' 'G PERFOIr . 'NeE REVIEW 
------~.-----------------~ 

PERFORMANCE FACTORS COMMENTS AND RAnNG 

CUSTOMER SATISFACTION: 
• Idenlifies and antlcipat •• need. of intemal end 

external customsrs:, 
• Understands how work Impaots other dapartments 

within Fermors. 
Usten. to and defines customers need •. 
Suggests approaches to meet customer needs. 
Adapts priorities. as appropriate, to meet customer _ ~~:::nent9. 

[Xl Critical [ llmportant [ IE~pocl.d 

TEAMWORK: 
Builds and maintains positive relations with ethers. 

· Appropriately belanc •• individual and team 
intorests, rocognilina rnombership on multiple 
teams. 
Shows initiaUve end teem support by accepting and 
fulfilling team obligations. 
Promotes mutual ownership of ideas and actions. 

- Communicates with other teams and contributes to 
environment whero teams can wO/k together. 
Snares knowledge and ideas with others. . 

;~~~i>,::f:~:~~~s:::,rtff~c~~~~~~~s ~~I~~nyt:eparad 
responsibmties. 
Ollier.: 

I ICrltlc.1 JXlImportBnt 

COMMUNICATION: 

( IExpected 

Effectively communicates with customers and 
oth.rs throughout Farmers. 
Asks questions and listens carefully to understand 
the message. 
Presents writton and oral information in a cleer end 

- ~~nas'i~:~ 'Z~J"re6pects others' points of view. 
- Soeks and lIstens to input trom others and 

incorporate9 their ids89 apprDpriately. 
Otherc: 

[ ICrltical IXllm~ort.nt I JE~!'8Cled 

CREATIVITY /INNOVATION 
Sreys current with new techl"\ology snd U909 it 
effectively. 
Seeks ways to continually improve work processes 
end method •. 

- Generates effective, orlginsl Ideas and concepls. 
- Appropriately applies new Idees in inventive or 

td~n:aV~: l~~h~' ideas of others. 
Olhers: 

( ICritic.1 IX]lmport&nt I IExpected 

ANAL YSIS/OECISION MAKING 
Gathers and 8varuates spprop,iats informatjon. 
Analyzes alternative solutions. 
Balances analysis with deoision making to develOp 
timely sotutions. 
Balances logic. analysis. and intuition to take 
appropriate risks. 
Dev6'lops pfactical!workoble solutions that can be 
~h~~6ntBd and used by others. 

IICrltlcal IX]lmporlant I )Expected 

Th. Office Services function has bsen very accommodating to ell 
customers In meoting thslr need. over the ps.t 5 month •• 

All requests for purohase have been completed In a very timely 
manner. 
Deportment moves,. LUS training room and ell support work 10r 
building renovations heve been handled vary efficiently. 

• Updated employee emergency p,ocedure •. 
• Complotad redesign of lobby end pelnllng of front aree. 
· Bulldln" Services has completed 83 projeots since Juno 1997. 
• Com'p'leted building offioo opaca for State Oirector. 
• Mod.fied •• curitv procedura. to ennance Bccess to building bV 

emplovees. And, reduced security e):pens8 by one security guard. 

( IExceeds ExpectatIon. ~ •• t8 E~p.ctatlone [)Below Expeotatlon. 

· Personallv involved I:; development. implementstl'>n and completion of 
operation breakthrough cempaign. 

· Workln~ olosely with menagement from the bSQinning in tho 
reorganization and mergel (If Zono Operations, Including floor plan:; 
and physical moves by 3/31/98. 
Fully $uIlPort&d United Way activities through Bulletin prlnllngs end 
diatrlbution, facilltie. rearrangement and providing a representatIve. 

· Emergency Control Groul' coordinator. 
- Safety PromotIon CDmmlttee ooordinator, 

Always In touch with department heads regarding condition of 
lacilit.es. needs of departments and working logether to lind. 
solution. 

[ IExceeds Expectation. .U:"ts Expectotio"" (ISelow Expectatlon. 

· Maintains opan commU~ic.tion with .11 Office Se,vlce. employee •• 
department heeds. LAHO Marketing. State Director. olfice and 
regionel steff. 

- Communicates w~th all vendors, in writing end by phone to ensure 
servioe& and products received are appropriate. 
Seek. feedback from other. for proposod change. to prooedure.. . 
facilities and department configurallons, to ensu,e that Information Is 
accurate and changes BTO handled correcttv and efficiently. 
Koops superviBor Informed of major ectivltJes, events Impacting the 
oDmpany or 18oilities. 
Stays current wIth trade publications and Is prepared for discussions 
when sUanding meellngs. 
Written communioation is clear. understandable and concise. 
Artioulate and organized with oral information. 

I JExceeds EKpectaliono ~eet. Expeclatlone [IBelow Expectations 

Reorganized Office Services and mail oenter oce positions and 
responsibillt;es to enhance productivity and accountability for 
operations. 
Reorganized supply and mail inserter op6rstions to breeden scope 01 
responsibiIJties and elimine19 need to reploce emploY$o. 

~t~~:~~eorn~~~;;::t~~II:t~en~~~~~~~~?n~ °rfe~3\o; ro:!~o~i~h 
operator. First phs&e of re~esign and relocation of paX operator. 
Cr88ted facility, communications coordinator position to handle 
cafele,i., phone systom and lacilitv use by outside ",oups. This 
eliminated the neBCt for 8 supervisor level position, and freed up CB9h 
Receipts supervisor to handle p'rimery Tasks and forego adding to 6t8ft. 
SubmItted requost to (emove 'oddress correction requested" hom 
FNWL envelopes. This will sava us hundred9 of dollars in corrections 
from US PS without impacting mail delivery. 

I ~~ceeds E>cpec:talionG I lMeelG Expec1stiom; I ]8elow EXpeCl&tions 

~\.onQ analytical skills. Reviews/analyzes a broad spectrum 01 information 
to ensure decisions ar6 informed and the most practicel tD the company. 
WilJin~ to assume risk in decision meklng (0 improve operating efficiencies. 
Abi'ity to idontify probJems/chsllenges. end more importantly, como up 
with solutions, 

[ JExceed. Expectetlon. 'liNleet. Expectations [ IBelow Expoctotlons 
r\ 
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EXPECTED RESVl TS 

Continue reorganization (If Otfice Selvices. EVBluate 
current structure, specifically: 

PBX operetor (4/98 as part of Zone r.alignm~r>t). 
Print Shop/Copy Center tinltial review and proposal 
6/98). 
All job descriptions (completion yaar end 1997). 
Security ohanges (1198). 
Propose changes to meet productivity/efficiency 
goals. 

[XICrltlcal [ ])mportant I jExpected I ]Rlsk 

Complete an evaluation of Building Services staffing and 
submit c:ost/b&nefit study to management 5/98. 

( ]C,ltlcal IXjlmpo,tant , IExQacled ( lRI.k 

Improve overall fscilities operation; 

DeveloplimplQment procedure for facili1Y use by 
outside g,oups 9/.97. 
Create facilities j telecommunlc8tions coordinetor 

~~~~·1:np~~?~&1 move of Zone Operations realignment 
4/98. 
Radeslgn "hone system automated ettendant fo, 
agent. and policyholders 10/97 & 4198. 

~8~l~:~:J~Jb~~C~;~~~~8V6°nige~ta~::~~~o,rror 
each machine function· begin with inse/ter 2/99. 

[ jCrlllcol /Xllmpor'ent [ IExpected [ JRi.k 

Imploment "fost forward n mail service to reduce amounl 
and cost of roturn mail processing by YEtar end 1991. 

IX1Crltical ( Jlmpo"Bnt ( JExpocted ( JRI.k 

!XICritical ( )lmportent { lExpecled ( ]Rlok 

\ 
COMME,,, S AND RATING 

Reovaluations of job descriptions and job duties (:ompletttd. Upgraded mail 
center oec position and broadened soopo of dutias. Combined supply c:lerk 
and mail insenor operator duties to provide backup and broaden job 
responsibili~os. Upgraded ono mail clerk position to mail end supplV clerk to 
broaden scope and provide backup. Changed security agroemant to roduco 
by ona guard. Enhanced employ.e acoess to building. Total steH reductions 
at year end 1997 rs 2.5 employoe equivalents. 

I lExcead. Expectations ~eet. Expect.tlona (]Below Expect01lons 

Building Servloes supsrv;.o;\ompilinll oost data, sarvlce. provided by 
regional building services departments to compare. with our operation. 
Contaoted LAHO for information about Home Offioe 61ruoturs. On target for 
proposal to manogement. 

, IExceed. Exl>8ctotlons ~eel6 E>!,,-sctatlona I ]Below Expectations 

Completed review ~rle).uested procedure for facility use. 
Hired Ponny lytle as F~'f. currently fo,moli,lng new job desc,iption end 
will submit fo, approval in 1998. 
Began meeting with Zone menagBm.nl on moves. submitted F&E 1i9ts to 
Zones for designing department needs. 
Modified phono system for reporting needs end have changed Butomeled 
ett&ndent m~nu. We wllll:oe more responsive to polioyholder calls by net 
requiring thorn to contact the operator 8S 8 first choioe. Improved phone 
.e.vioe to agent. by adding toll fro •• ervloe to systam for advanced lifo 
flnencial services (AlFS) egenls. 
Evatuated moif insorting equipment 10 detormine jf wo should ropleco or 
use B vendor servioe. Initiating a pilot program to use 8 vendor for 
~n9;~~no or\d maiHno 8 tew selected mailings between now and January 

tge~~~~d~~i~t¥8~1~~~~et,fw~ib~l~dr:~~jng rental spoco for move of 

, jExceeds Expectations ~.et. Expectations I lB. low Expect.tions 

We'rf> on schedule to impl~'\'ent fast lorwa,d b.for6 y""r end. Immediate 
impact is Improved rstlo of mail delivery. Atso, address correction fees from 
~09tal sBrvice will diminish to 2elO. Down the road, wilt revisit usefuJne9~ of 
Transunion addres9 tracking end whether this oxpense cen be reduced or 
eliminated. 

( JExceede E}tpectetlcns ~eet6 Expectations {}Below ExpeotationB 

1996 physical inv8nto;co~pleted in August 1997, reSlponse to audit 
findings .ubmitted. Also. completed response to housekeeping items. 
Revised F&E procedures to include aU department heads as being responsibla 
for thsir own F&E inventory. Implemented new process for 1997 F&E. 

1 JExceed& Expectations \,tf~eett> E)(peCll'lliom; [ls.e,ow Expectetions 

·3· 
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ANNUAL REVIEW (SUPERVISOR cqnENTS) 
----------------------------~ 

Dennis. you have done .8 very good job In YOllr first 5 months as OWeD Servicos manager. Your strong management skUls and experienoe 
have enabJed you to quickly organize and regroup a part of Steff Operations that we9 wIthout sufflclenl leadership or contro's. 

I have Tated your first 5 months contribution as a level 3, lergely based on your limited rime on the job and consequently fawer 
accomplishmants comparad to your peer group. At your current high laval of effort and with succossful achievement of your next lull 
yeor.' plans and geels, you hav" an excellent opportunity fOT a highar leval of contribution. 

Thank 'Iou fOJ your effort to date - I took forward to workJng together in the upcoming yesr. 

DEVELOPMENT PLAN 

PLANS FOR DEVELOPMENT ON THE CURRENT JOB: 

You have outlined a number of Initiatives for the next 12 months that will present opportunities to demonstrate ablllty tOo handle additional 
responsibilities and Increasad contribution. 

PLANS FOR LONGER·TERM DEVELOPMENT: 

Lead 8 major pr()ject outside Office Services ares of responsibility - new product, ete. 

POTENTIAL FOR PROMOTION; 

Good potential fo, other managsmellt positions tn In9urano8 Operations or Staff OperationG. 

ANNUAL REVIEW IEMPLOYEE COMMENTS} 

oj; /JfiI#,r&g;/:-I'()J,y/(};lI~ A (7(.?l> L'AI;V,.w...?.?~/-A:?~ M--b /lll/o/'PF7'///V7If. 

/0 /"lAP 56:V4.>1-AI/V5'//i!/lF?~/N7}/r/f/617H /;?-/.JWS I 7 
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( ( 

Farmers msurance Group of Comparhes 
Performance Planning and Review 

Supplement For Non-Clerical Employees 

EMPLOYEE NAME (First, M.I •• Lsst) 

Dennis H. Willhite 

The following are additional Performance Factors for non-clerical employees. 

SOCIAL SECURITY NO. 

535-64-3073 

The Professional Responsibility factor that appears below applies to all non-clerical employees, including 
Managers and Supervisors. 

The FinanCial Management, Participative Management, and Performance Management factors on the next page 
apply to Managers and Supervisors only. 

PERFORMANCE PLANNING 

PERFORMANCE FACTOR 

PROFESSIONAL RESPONSIBILITY: 
Takes porsonal responsibility for so\l· 
devalDpment and staying curnmt In 

~r~~~s:~odn~~~~~"t.s work independently. 
Understands the insurence industry and how 
Farmers competes w;thJn the industry 
Contributes to Farmers ovoran &trategv and 
operations. 

- Consistontly works to support Farmers 

- }\':s~il~n~IU~!;P~~=1/,tlitle. releted to tllis 
speclflo Job. . 

( jerltlaal r )Important [XjE.pocted 

PERFORMANCE REVIEW 

COMMENTS AND RATING 

Very good understanding of tho insurance Industrv and Formers strateglo. to be on. of the 
best in.urer •• Stays current with industry trend. through trade publicatIons and varioua 
internal momorancfum. 

Member of American Society of ClU & ChFC. 

t~::::~:= :';~hch~rr~~~:I:~[j,fd8~9y~~~P8 end outside organizstion9 in support of community 

~~;~~~~~,~:i~~ :;:r~~f::°rr!:~~~I~~!C:n~~~~i~~~~f:~~t~~n Offt6~i~:'~I~~ss:~1;t ;e~~rd~n,fc: 
with Company guidelines. 

I IE.coad. Expectetlon •. ,~et. Expoctotlons ( IBelow Expectations 

The three factors on the next page should be completed tor ~11 Managers and Supervisors. 

-5-
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PERFORMANCE PlANN\" ~ ___ --.r-_______ .:...PE'=iP""'1RMANCE REVIEW 

PERFORMANCE FACTOR!; COMML.s AND RATING 

FINANCIAL MANAGEMENT: 
Manages in accordance with Farmers' strstegic 
!lIon. 

- Develops objectives to support th. strategio plan. 
Communi cales financial performance of Company 
and department. 

- Accuratelv !ol.ecaS19 b!,dgel requirements and 
managss wIthin established budgets." 
Controls expanses while maintaining qua1ity. 
Communlcates to department how work impscts 
oompany revenue and i!txpenses. 
Others: 

I ICrillcel I limp art ant IXlExpecled 

PARTICIPATIVE LEADERSHIP: 
Plan9 and organizes activities to achieve goals and 
Improvo operations. 

;g:~~H~ChBl:~~n~n'dlr:91~1~~~1 p;g~I~·s guidance 10 

Delegates work and follows up appropriately. 
Rogularlv solioltslnput to improve depart mont 
results. 
~~:!!~k,~~portunities for development and 

Others; 

IICrltical I )lmportsnt fXIExpected 

PERFORMANCE MANAGEMENT: 
Develops effective performance plans on a timely 
basi •. 
COBchas employees to Implove porformance, 

~~~~~~t:~~ltS~lr~~f~r:~~edr~~~S8;i~e; 9!~~~~6nt 
neods and career potontl.!. 
M8na~es employee compensation to meet budget9 
and remforce performance. 

. 01hers: 

IICrlt;col IlImportsnt IXIExpected 

Objectives, plans and results are completed In suppon of company 
strategies. 

Stron~ management and budget controls to make certain expenses ar& in 
line. Throuo~ 9/30/97 actual axpenses are below budget. 

All jobs, assignments end responsibilities ere being completed on time Bnd 
within budget. Department meeting9 initiated to ccmmunioate the 
~1W~~~t~C& of Office Servicos to company end our resPol\sibility to be 

I IExceod. Expeot.tlons ~ •• t. Expectollono I IBolow Expecutlona 

Open communication Wit()~1 emplovees through on. on ono disclJs.lons 
and group meetings. Communicates goals to staff SG everyono 
understand9 dep8rtmont responsibilities. 

Initiated in house !raining (01 emplovees to improve skills. Also, encourage 
specific seminars be attended by selected employeas. 

Clearly indioBt~s job re8ponsjbilitie~ to stflff. 

llExceeds E)lpeetDtione ~et& Expectationii' I )Below Ex~ectatlon8 
Performance plans snd reviews ar6 completed on time. Initiate ClOSS 
training programs to Improve porformanco of statl. Form.1 and informal 
reviews with employees Dompleted to ensu re e clear under&tendlng of 
e)(pftotadons. 

Sslary expenses In line with budgeted goals and incresses Bre given to 
those demonstrating a high level of performance and contribution. 

[ )Exceeds Expectations ~.et. Expectotlon. J IBalow Expectations 

-6-

FNWL 000112 

App. N-26 

Exhibit 17. pngc 123 



PERFORMANCE PlANNlr ' ~ ___________ ---'---"iPEpr,)RMANCE REVIEW 
I 

PERFORMANCE FACTORS COM ME ... S AND RATING 

fiNANCIAL MANAGEMENT: 
. Manages in accordance with Farmers' strategic 

~Ian . . 
Dovelops obj.<>tivo. to support tho stratogic plan. 
Ccmmuni<>atos financial perfollnance of Company 
and department. 

- Accurately foreoest. budget r.quiremonts and 
Menagos within establishod budgets.' 
Controls expftnses whita maintaining quality. 
Communicatas to del'ortmont how work impacts 
oompany revonue and uxpenses. 
Othor.: 

IICritlcal [ Jlmport.nt IXIExpected 

PARTICIPATIVE LEADERSHIP: 
Plans and organizes actIvities to achieve goals and 
improve operetion&. 
Communioates knowledge and provides guidance to 
accomplish team and individual goals. 
Delogates work and follows up appropriately. 
Regularly sollolt. Input to improve department 
'GSult8. 
Provide9 opportunities for development and 
Innovation. 
Others: 

IIC,llIcal I llmport.nt IXIExpocted 

PERFORMANCE MANAGEMENT: 
Dovelops effectiv8 performance pJans em a timely 
basIs. 

- Coaohes 6mp!oyeoe to improve performBncB, 

~~ri~~gt:'~~~,j~~::r::!edf~~ucS8;i~e; 9!~~~~mant 
need. and car •• r potential. 
ManaQ86 employee compensation to meet budgots 
and remfofce performance. 
Othars; 

11Crllic.1 [ llmportsn! /X1Expected 

Objectives, plans ami results are completed in support af company 
strategies. 

w~~~n~~~~g~e!l'i'j8)g~n~~~~p:~~~~~~I~:~ ~r:: 'f,~J~~t .expen.es are in 

All jobe, assignments and responsibilities Bra being completed on time end 
within budget. Department meetings initiated t.o ccmmun;oete the 
:;r8d~~t~ca of Office Sorvices to company and our responsibility to be 

I lExc •• dc expectations ~eets Expectations I IBelow Expectatlona 

Opan communication Wit{~1 employa.s through ono on on. discu~slons 
and group meetings. Communicates goals to steff 60 everyone 
understands depertment responsibilities. 

Initiated in housl!I training for employees to Improve skills. Also, encourage 
spocilic seminars be attend ad by selected employees. 

Cloarlv indIoates job re6ponsibiliti631 to staff. 

I ]Exceeds E:Ig)sctotione ~ots E)(p&cts1Iom. (lBelow Expectations 

Pelformance plans .end revie~s are completed on lime. Initiate cross 
training progrems to improva performance of stoll. Formsl and informal 
rev;ews Y"ith employees completed to ensure 8 clBar understanding of 
expectations. 

Salary .xpenses In line with budgeted goels end incleoses era given 10 
those demonstrating a high level of perlo,mance end contribution. 

I IExceeds Expectation. ~.ot6 Expectallons [ lBelow Expectations 

·6· 
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\-----, 
'G , ' V" 

FarnL_s Insurance Group of Com~ __ 'lies 
Performance Planning and Review 

PAR~ERS 
PRO ESS 

Employee :ze-AJ It} /5 
First Name M.I. 

Employment Dale~~~ 
Soc. Sec. No. .5Ss-,..id:..Jr3o/3 

OffICe ENtJL 
Name 

s1 ~crbartmentJ tJj:p/c£ SE.R.CllaZS 26 () 
Number Name Number 

Number 0S7.b 

Definition of Factor Weighting Scale (Performance Planning Section) 

A "must do" element 01 the performance plan. 

A priority element of the performance plan. 

A day-to-day element that needs to be accomplished. 

Date Assigned / I . CVJ 
to this Position~~.2.1-

Crltlcal 

Important 

Expected 

Risk 
Opportunity 

A result with a high degree of stretch that may not be attainable (to be used with expected resuJls only). 

Performance Planning Approvals 

1~k}M; LJ!dJt7 ~ 
Employee Date SuP;;SO;: 

Interim Reviews 

Employee SvperYlsor 

2) ---1---1_ --.1 ____ _ 
Date Employee Supervisor 

~"I!:L 
Date 

3) --1~_ 
Date 

4) --1~_ 

Employee 

Date Employee 

Definition of Performance Rating Scale (Performance Review Section) 

J....;2.7! 
Date 

Supervisor 

Supervisor 

Exceeds 
Expectations 

Performance surpasses expectations for the performance factor or expected result. Individual takes initiative to 
clearly exceed requirements, Actions contribute to improved department results and innovative work practices, 

Meets 
Expectations 

Performance meets expectations lor the performance factor or expected result. AcUons contribute to department 
results. - . 

Below 
Expectations 

Performance is below expectations lor the performance lactor or expected result. Improvement is necessary in 
order to ccntnbute to department results. 

Performance Review Approvals 

~ lli:25JK (fMLJL"" 
Employee /. 7i Date Sy,pervisor Date 

·1 
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PERFORMANCE PLAN '_G __ --..---______ PE_R_F---'O~· 'NeE REVIEW 

PERFORMANCE FACTORS 

CUSTOMER SATISFACTION: 
Identifies and anticipates needs of internal and 
external customers. 
Understands how work impacts other departments 
within Farmers. 
Listens to and dofins9 customers n6eds. 

- Suggests approaches to meet customer needs. 
Adapts prion1ies, as appropriate, to meet customer 
requirements. 

- 01her&:: 

IXICrldcal ( llmportant 11Expectod 

TEAMWORK: 
- Builds and maintains positive relations with others. 

Appropriately balances individual and team 
interests, rocogni2ing membership on multiple 
teams. 
Shows injtiative and t8am support by acoeptillg and 
fulfilling team obNgations. 
Promotes mutual ownership of ideas and actions. 
Communicates with other toams and contributes to 
environment where leams can work togetner. 

- Shares knowledge and ideas with other •. 
Contributes to team effectiveness by beinG prepared 
and available tor work In order to fulfill all Job 
responsibilities. 
Others: 

[ lCrltlo.' (Xllmportant 1 lExp.cted 

COMMUNICA nON: 
EHectlvely communicates with customers and 
otners throughout Farmers. 
Asks questions and listens carefully to understand 
tho'message. 

- Pr~sents written and oral information in a olear and 

~~:slJ:r~ :~ct\e6pects others' points of view. 
Seeks and listens to Input from others and 
incorporates their idees eppropriately. 
Others: 

( lCritlo.1 (X]lmportent 11Expected 

CREATIVITY liNN OVATION 
Stays current with now technology and uses it 
.ffectively. 
Seeks ways to oontinually improve work processes 
end methods. 
Generates effective, original jdeas and concepts. 

- Appropriately applies new ideas in inventive or 

iA~l:p;n:a~~: t~~h~' ideas of others, 
Other£: 

IICridcel IXllmportant IIExpected 

COMMENTS AND RATING 

Offioe Ser\lices/BtJilding Services have provided excellent service to 
internsl and external customers. The very significant reorganization of 
Insurance Operations is Dna example. A oornplete rebuild of the 2nd floor 
"lawyers" space for the PIP office Is another. Reorganized PBX operator 
position and automated enendant to handle customer calls more efficiently 
with less manuel intervontion. 

rn~n:r8de~J't~O;:;t:dS~~~el~5 r:i~d~~eo~~~:;~~~or~~~g:do9U~~6~~~~O;;::i'~' 
improve our mell delivery to policyholders and "Iiminate most manusl 
addre.s update procedure •. Completed 10,000 plu. mark.lin~ mailings 

r~rtl~~~ f~~~tid~~~Cr~~:~ag;ro~7c:u~~~j~~~ ~~9~v~hr:uit'ttl~ i~~i~~~~~~ess 
with customars Is performed. 

(XIExcoedo EJcpect.tions (lM.et. Expectation. (ISelow expectation. 

Very good rapport with customers and fellow employees. Works hard to 
ensure Office Services funotion is e r.0sitivB force in meeting company 
goal •• Always accessible to ell emp oye •• to respond and support their 
noads.. Currently serves 85 Emergency Control Group coordinator, S a:fetv 
Promotion Committee coordinator, and member of Business Rosumption 
Committee. Works closely with other deparlmonls to ensure support 
servlcos being provided are setisfactorv. and if not, makes change:s in 
services untU they are satisfactory. Insurance Operations reorganization is 

~~j~~~aesk':mK:~~~;ao~~I~~,;I~~~'~:r~~ose~:~~ljgbo~,fs~~~s~bir.J'~:~e a 

r lEx coed. expectations (X1Me.te Expectations [lBelow Expectations 

Very effective in written commurUcatJon to customers, vendors and 
supervisor, OutsoU1ce recommendation, proof of concept, Is 8 very good 
example. Orat communication is very cleer, organized and erticulate. 
Maintains open communication with Office Services employees, otner 
departments, vendors. district managers, life Marketing, Regional staff. 

Asks QUestions and looks for tsedback to ensure communication is clear 
and Bcourate. Keeps supervisor informed of major activities and projects 
impacting the office. Implementing a redesIgned automated phone 

r~~::,dvi~~ i~o~~~ice~i~p~~~!;:~P;~~~~;ld~~~U!:~~~ ~~hde~N~t 
Participated in Friday managoment communications meeting and made a 
presentation to attendees on Office Services operations. 

I JExceed!i: Expectations [X)Mee1s Expectations I lBelow Expect&lionG 

Redesigned outgoing mail logs and Improved Copy Center job rIckets 
and use of job tIckets. 
Comploted review and initiated projeot to Butomate our address update 

W~~k:s~rthdLAHotc~~~i~ic~~~~~~~ r{r:.~t,~~~~~ti:8oo number for ell 
ALFS. 
Reoonfigured phone system to boost cap achy at a very minimal cosl. 
Developed proof 01 concept for outsourcing support services and 
implemented recommendation. 
Submitted recommendation for automating FNWL forms creation and 
storage, Implementing digital forms generation and archive system. 
Comeleted anely.is of forms costs through LAHO Meterials 
Distnbution Conter and communicated findings to LAHO forms 
purchas;ng manager to meet lower costs of outside vendors. 
Redesigned F&E inventory processes to improve accuracy of inventory 

R~~r;:~3 ~~itip~~h~~r~i~~t~o~~6em8nts with Be!1 & Howell. Worked 
with vendor to redesign agreement. simplify accounting and save 
several thousand dollars in maintenance expenses. 
Reorganized purohasing clerk duties, upgrade? f)ositlon to specialist. 
enhanced job duties to maximize efficiencies In work processes. 
Redesigned phone call routing service for Insurance Operations 
communicahons unit to Improve response time in handling customer 
calls. 

I ]Exceeds E>cpectation6 IXIMeets Expectations I 18elow Expectation6 
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ANAL YSIS/OECISION MAKING 
Gathers and evaluates appropriate info,mation. 
Anslyzes alternative solutions. 
Balancos analysis with decision making to develop 
timely solutions. 
B.lance~ IOgl.ck8nelysis. end Inluillon 10 take 
applopJlate ns s. 
Develops practioal/workable solutions Ihsl can be 
~~~.:;ented and used by others . 

I1Criticai IXllmportant I1E.pacted 

Information gBthscing is very th~ Jh. Analysis of mUltiple issues on 
many different projects is comprollt::nsive and well thought out. Analytical 
slcills are very strona. Decisions are creative and very sound . Works to 
develop solutions Wllhin Ihe frame work 01 company goal. 10 get the mosl 
out of every idea at the best cost. 

A willingness to take calculated risks to implove overall performance of 
Office Services operations and processes affecting the entire organization. 

Ability to idenlify potential problems and salvo before problem impacts 
operations. Looks for productivity/effiti&ney opponunltles, analyzes 
possibilities and implements st/stegies immediately. 

I lExce.d. Expect •• ions IX1Mael6 Expectations I lB.low E~p.ctation6 

·3-
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EXPECTED RESULTS 

Continue Office Services realignment 
PBX operator to Insurance Operations 2/98 
Outsource alternative proposal recommendation for 
mail canter, copy center, shipping & receiving 6/98 

IXICrltloal [ llmportsnt [ JExp8ctod [ IRisk 

Complete Bvaluetion of Building Services staffing and 
submit cosllbonefit study to management 5/9B 

( ICritlcal lX]lmportant IIEx~ect.d ( IRisk 

Complete floor plans design for Insurance Operations 
4/98 

Complete depaltment moves 3198 

IICritieal IXlimport.nt 11Exp-"cted ( 'JRisk 

~i~3S~g~ts~Oroe bJ':!~~U:~~~~:!~vj~~oc"6~~:~t aa~"ddant 
response time end support internal customers phone line 
needs. 

I ICritical IXlimportant [ IExpeeted I IAisk 

Researoh vjability of in-house barcoding for mall 
processing. 

I ICrltlc.1 I JlmpQrtant I )Expee,ed I )Risk 

l 

COMME" ,5 AND RATING 

PBX operator was reassigned to Insurance Operations 3J9B. An vendors 10r 
facitith,s management proposal nave been chosen and the., respective 
proposals have besn submitted. Recommendation to management 
completed 6/98. Proof of concept submitted to executive management and 
approved 7/98. Transition to facilities management completed 12/9B. 

rXIExce.d. Expectations IIMeets Expectation. IltleJow Expectations 

Building Services completed analysis end !3ubmitted review to manBgemcnt 
5113/98. Current staff porformance to cost ratio is cne of the best In 
Farmers . Building projects performed bV jn~house staff are greeter than in 
olher offices and the cost ig average. 

I ]Excaeds ExDectaUons (XIMeet. ExDect.tions (IBelow EXDeet.,ion' 

Floor plans for In6\Jrance Operations were completed cnd approved. Floor 
moves completed 5/98. 

( IExceeds Expectations IXIMeet. EXpectations I IBelow Expect.tion. 

Phone: system redesigned to handle more oalls without operator assistance. 
Automated anBndsnt updated. Capacity for additional lines to meet user 
needs wes completed. 

Continually wOlki~ with customers to meet phone access needs. 
Completing analysis of use and recommending changes to customers to 
improve service. 

I ]hc •• d. Exp.ct.ti~n. IXIM .... Expect.,lons I IBelow Expect.tlons 

Outsouroe management company - Archer Management Servicus . will 
incorporate barcoding as part of thoir mail support for Farmers. To be 
implemented in 1999. 

I jExceeds Expectations (Xl Meets E}(pcclation& I lBelow EXEectations 
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ANNUAL REVIEW (SUPERVISOR CQ ~ENTS) 

This plan outlines the numerous value·added services and initiatives you successfully completed in 1998. This has been your strongest 
accomplishment year to date - congratulations. Your most significant accomplishment this year was the res&arcn and recommendation for 
outsourcing Office Services functions. This creative solution will provide FNWL with significant improvements in infrastructure. capacity 
end improved service to operBtions. 

Also notable was your leadership in soeing tha address update project to completion. Your discovery of deficiencies in maintaining our 
address database and subsequent review and initiated solutions have made a significant improvement in the accuracy of the data. This hes 
also anowed fNWL to automate the process, reduced our related expenses by approximately $40,000 per year and virtually removed the 
manuar update process from Insurance Operations. 

DEVELOPMENT PLAN 

PLANS FOR DEVELOPMENT ON THE CURRENT JOB: 

ContJnue to involve you in special projects to increase your "resume" of projects del ivering bUGiness value, increase your exposure to other 
areBS of our business and exposure to top management. 

PLANS FOR LONGER-TERM DEVELOPMENT: 

N/A 

POTENTIAL FOR PROMOTION: 

You continue to demonstrate your ability to handle additIonal rosponsibilitles, I.e., additionol spaoial projcots and staff work. 

ANNUAL REVIEW (EMPLOYEE COMMENTS) 

-5-
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! I 
Farmers Insurance Group of Compaolcls 

Performance Planning and Review 
Supplement For Non-Clerical Employees 

EMPLOYEE NAME IFirst, M.I., Last) 

Dennis H. Willhite 

The following are additional Performance Factors for non-clerical employees. 

SOCIAL SECURITY NO. 

535-64-3073 

The Professional Responsibility factor that appears below applies to all non-clerical employees, including 
Managers and Supervisors. 

The Financial Management, Participative Management, and Performance Management factors on the next page 
apply to Managers and Supervisors only. 

PERFORMANCE PLANNING 

PERFORMANCE FACTOR 

PROFESSIONAL RESPONSIBILITY: 
- Takes p.rsonsl responsibility for self

development and staying current In 
professional liard. 
Ftans and oompletes work independently. 
Understands the insurance industry and how 
Farmers competes within the industry 
Contributes to FBrmers over~1I str8tegy and 
operations. 

• Consistently works to support Farmers 

~~~~:k,~~IU~~~Cp~r;:=1t1Ijtie .. related to this 
specific job. 

[ jerltlcel []lmporten1 IXJExpected 

PERFORMANCE REVIEW 

COMMENTS AND RATING 

Strong background in insurance industry. Very good understanding of company strategies 
and goals. Stays current with industry trends through trade publicotions, professional 
affiliations and membership in Society of CLU & ChFC. Pursues plans that support 
oompany goals and crestes new opportunities fOl company success . 

~u:r~fhr:,~.c~~g~dnW8~~~~~~,i~~ff~~~t;~d ~i~thi~;rdr7v~~.Dim6s, Mercer Island 12 

Coordinates use of facilities for worthwhile events like: blood donor program, phone-a
thon. Meeting rooms and cefeteria space are provided to charity groups, school district and 
senior citizens. 

[ lExceods Expectalions IXIMeete Expectations [ JSelow Expectations 

rhe three factors on the next page should be completed for all Managers and Supervisors. 

-6-
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PERFORMANCE PlANNlr 
\. 

___ _._---------P'-"{E 'RMANCE REVIEW 

PERFORMANCE FACTORS 

ANANCIAl MANAGEMENT: 
Manages in acco,dance with Farmers' strategic 
~an. 

C:~~g~~:J:~~~e:n~iar~~rf~rr~~~c~[r~l~~c,/pI:~y 
and department. 
Accurately forecasts budget requirements end 
menoge. within .stablisn.d budg.ts. 
Controls expenses while maintaining quality. 
Communicates to de~8rtment how work impacts 
company revenue and expenses. 
Othe,s: 

[ le,hieal IXlImp orlant [ lExpe01ed 

PARTICIPATIVE LEADERSHIP: 
Plans and organizes activities to achieve goals and 
improve operations. 
Communicates knowledge end provides guidance to 
accompJish team and individual goals. 

- ~:~ou~:~~s S~lr~~s8rn~~~l1t~vr~~ro~~J~~~jr~;;~nl . 
results. 
Provides opportunities for development and 
innovation. 

- Other.: 

[ le,itlc.1 ( Jlmport.nt lXlExpected 

PERFORMANCE MANAGEMENT: 
Develops effectivB pe,formance plans on a timely 
basis. 
Coaches employees to improve performance. 

g~~~~~t;~~i~~ri~~t:,~~~edr~~~sa;I~~ 3~~~~'ment 
needs and caree r potential. 
Manages employee oompensation 10 meet budgets 
and nunforc6 performance. 
Others: 

IICritlc.1 I ]Important rXIEx-,,-ected 

COMMEiIl ,$ AND RATING 

Recommendation and MSR submitted for automating address update 
processing; annual savings $40.000/year. 
Completed renegotiation of~apor costs for our high speed printers. 

~~~':t:dPeena::I~~~ ~ha~~e I~OO~~~~~~. Teturn mail expense. SavIngs 
$38,OOO'year. 
Funclions budget for 1998 will be on tarpet and under budget. 
Worked with Cost Accounting to reorganozo major expense lines for 
bener control and budgeting 01 expenses. Includes stationary & 
supplies and mailing & shipping. 
Completed aquipmont maintenance oosllbenallt analysis. Ball & 
HowaH maintenance costs reduced $10,000 plus annually. 
Completed review of long standing agreament with Air Touoh Collul.r 
and made change. to remove any company liability tor seMce billing. 
Discontinued maintenance agreement for the Kodak oOl?ier and mail 
Inserter as part 01 AMS outsourcing plans. Annual sevlngs $ 20,000. 
Completed analysis of caleterie operations and discu~ed findings with 
CFM. Agreement reached to reduoe cafeteria costs to meet OUJ 1999 
budgeted ex"en •• goals. 
Reorganized PBX and automated attendant to reduce the need for a 
lull limo operator. Annual saving_ $21,000. 

IXIExc •• d. Expectation. IIMest. Expectations IIBelow Expecta.ions 

~r~1U~~i~~:~~~V~de~~ro~lr;~~~~s ~h~~~~~~~~~::ttd~:S I~P~~h::;~~t$ in 
ensure plans are implemented and goals Bre achieved. 

~f~~~!!:I~pd~~e~~;~~8a~~i~n'i:,~i~~. 6C~!a~~jd~~~~ ~~~cjo~e~~~coer~uS~i~!s 
for Office: Service~ staff to enhance job satisfaction Bnd develop new skills 
to add additional value to position. Continually requests feedback from 
emplcyees 8M customers regarding performance and how things can be 
done belter. 

llExceed. Expectations IX)Meats EXpectations I JBelow Ex~ect.lIons 

Performanotl plans developed for all Oflice Services staff. Coaching. 
discu9sion. daily contact tlr\d conversation with employees to ensure goals 
are achieved and performance levels maintained. Performance reviews 
completad lor 811 emplo~ees with app,oprlate feedback and discussion 
~~~~~~dn t~o~'';,~~~~~~. ompensatlon lor employees within budget and 

[ lExceeds Expectations (XIMeets Expectatio", I IB.low Expectations 
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Employee Dennis Willhite 
First Name 

( 

Farmers Insurance Group of Companies 
Salary Review Resume 

Soc. Sec. No.: 535·64-3073 
M.1. Last Name 

Office :...F:...:N~W:...:L:-. _____ -=.5..:.4___ Department/BCQ ..:.V..::a:...:ri:::ab::;'.::.e..:.P...:.ro=.d::.:u::;c:.:t=.s __ -:..1.:..7.::.E..,-___ _ 
Name Number Name Number 

Job Title Life Marketing Specialist Number MKxx 

You are scheduled for a salary review. Following is a summary of your performance contribution 
since your last salary review. 

This has been a very interesting year. Your specific job responsibilities have shifted several times 
during most of 1999 (Office Services, Staff Services, Special Assignment, Marketing, etc.). Even 
though you have been close to the Variable Initiative from early 1999, your full-time assignment 
to the Initiative was not official until about July 1999. 

Your original assignment with the Variable Initiative (Special Assignment) was to review the 
Chicago Operations area and other call center operations, then recommend a customer and sales 
support operation for FNWL. You put in a lot of time (and air miles) during early to mid-1999, but 
the scope and direction on this part of the initiative was not very specific; therefore, deliverables 
were not really defined. 

As we entered the second half of 1999, specific variable product and marketing-related 
assignments and tasks began to slip as a result of turnover and lack of staff in Life Marketing. 
You stepped up and have effectively filled many "holes" in this area. Below are some examples: 

.. Provided initial variable product content for LifeNet. 

.. Created sales material and sales process design for the Arizona test launch {including point of 
sale material, presentation material, forms, and training material}. 

.. Assisted with the Internal Wholesaling/Sales Support unit (including facilitating the registration 
of staff). 

.. Worked with Steve Klein on compliance issues (including review of sales material, OSJ 
procedures, FNWL procedural interfaces, etc.). 

.. Created and will continue to finalize sales material and sales process design for the January 
FNWL product roll-out (including point of sale material, presentation material, forms, and 
training material). 

.. Worked and will continue to finalize product illustration development with LAHO and Field 
Data (includes design, format, content, and testing, etc.). 

.. Served on the Operations team as marketing liaison (including agent procedures, etc.). 

.. Assisted and will continue to assist in the development of the "Why Variable" video series. 

~~f~ 
Employee Date 
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Other contributions in 1999 incl~._: 

~ Completed proposal for a phone switch upgrade which was approved and funds allocated 
(NOTE: this will directly impact the effectiveness of the variable product sales support unit). 

~ Completed securities exams (Series 6, 63, & 26). 
~ Created an initial phone tree for the Sales Support Center. 
~ Assisted with the "Why Life?" video series and with the survey reply cards. 
~ Assisted with and participated in the Annual Life Rep Conference. 
~ Assisted with the creation of the Social Security marketing program. 

Again, 1999 was an interesting year. You have been flexible with your job assignments and you 
have kept a strong service attitude with every task. You are finishing the year with a strong 
focus on what needs to be done, and you are assisting to position the Variable Products 
Marketing team to be successful in 2000. 

Employee 
_ '_1-

Date 

______ 1_/ _ 
Supervisor Date 

App. N-36 
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Employee Dennis 

Farmers Insurance Group of Companies 
Performance Planning and Review 

H. Willhite Employment Dale 7-11-78 
First Name M.1. Last Name Soc. Sec. No. 535-64-3073 

Life Marketing Manager 

Job Title 

Critical 

Important 

Expected 

Number 

A "must do" element of the performance pian. 

A priority element of the performance plan. 

A day-to-day element that needs to be accomplished. 

June 1,2000 

Date Assigned 
to this position 

Risk Opportunity A result with a high degree of stretch that may not be attainable (to be used with expected 
results only). 

-<L-f'I.~" 3d?, ;?aJ..><:..L'2 ____ '_1_ 
Employee Supervisor Date Next Level Manager Date 

Interim Reviews 
1)_'_' ____ ---' ____ 3)_1_1 _ _____ ' ____ _ 

Date Employee Supervisor Date Employee Supervisor 

2)_1_1 _ ___ ---' ____ 4)_1_1 _ _____ ' ____ _ 
Date Employee Supervisor Date Employee Supervisor 

Definition of Performance Rating Scale (Performance Review Section) 

Exceeds Expectations Performance surpasses expectations for the performance factor or expected result. Individual 
takes initiative to clearly exceed requirements, Actions contribute to Improved department 
results and Innovallve work practices, 

Meets Expectations Performance meets expectations for the performance factor or expected result. Actions 
contribute to department results. 

Below Expectations Performance is below expectations for the performance factor or expected result. Improvement 
is necessary in order to contribute to department results. 

~-,-,,--,=-=~"'JJ ,J£J,O ~ 2---1 rPJf?J 
Next Level Manager Date 

PERFORMANCE PLANNING PERFORMANCE REVIEW 
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PERFORMANCEFACTOR~ 
CUSTOMER SATISFACTION: 

Identities and anticipates needs of internal and e)(temal 
customers, 

• Understands how work Impacls other departments within 
Farmers. 
Listens to and defines customers needs, 

o Suggests approaches to meet customer needs. 
o Adapts prlortlles. as appropriate, 10 meet customer 

requirements, 
o Others: 

[X jCritical I ]Important []Expected 

TEAMWORK: 
o Builds and maintains positive relations with others, 
o Approp'rlately balances Individual and team Interests. 

recognizing membership on mUlllrle teams. 
o Shows inlllative and team suppor by accepting and 

fulmllng team obllgalions. 
o Promotes mutual ownership of Ideas and acllons, 
o Communicates with other teams and contributes to 

environment where teams can work together. 
o Shares knowledge and ideas wilh others, 

Contributes to team effecllveness bK being prepared and 
o a~~I~~~~e for work In order 10 fulfill a job responsibilities. 

[X ]Critical [lImportant []Expected 

COMMUNICATION: 
o Effectively communicates with customers and others 

throughout Farmers. 
o Asks questions and listens carefully to understand the 

message. 
Presents written and oral Information In a clear and 
organized way. 

o Considers ana respects others' points of view, 
o Seeks and listens to Input from others and Incorporates 

their Ideas appropriately. 
Others: 

[X ]Crltlcal (]Important []Expected 

CREATIVITY/INNOVATION 
Stays current with new technology and uses It 
effecllvely. 

o Seeks ways to continually improve work processes and 
methods. 
Generates effective, original Ideas and concepts, 
Appr!lprlately applies new Ideas In Inventive or 
Imaginative ways. 
Adds value to the Ideas of others 

[)Crltlcal [X jlmponant [ )Expected 

ANAL YSIS/OECtStON MAKING 
Gathers and evaluates appropriate InformaUon, 

o Analyzes alternative solutions, 
Balances analysis with decision making to develop 
timely solutions. 

o Balances logic. enalysls. and inlultion to take 
appropriate risks, 

o Develops practical/workable solutlons that can be 
implemented anc used by others. 

o Others: 

[jCrltlcal [X ]Imponant [ JExpected 

COMME, AND RATING 

A considerable amount of lime and energy went into satisfying Internal and 
external customer needs this year, The launch of the Variable In!HaUVe was 
critical to the ongoing success of \he life company! and creating the marketing 
support. sales support. and product support Infras ructure was a very big 
accomplishment You made every attempt to understand the needs of the 
agents. BID, and other Zurich bUSiness units and to provide the tools, 

Multiple customer priorities change rapidly, and responsiveness was key to 
keeping all constituents moving forward In a produclive manner. 

In 2001, as you work on the customer experience project. you will need to 
define our customers and find creative solutions 10 increase sales and maintain 
bur existing clients 

[)Exceeds Expectations [X JMeets Expectations [JBelow Expectations 

You are a learn playerl With 80% turnover in our department Ihls year, we have 
all had to play multiple roles and assist each other, You have made yoursetf a 
valuable team member. You have an excellent rapport with customers and 
colleagues, and work hard 10 ensure Marketing & Sales Is positively 
represented Inside and outside the company, Your accessibility to employees 
and customers shows a genuine Interest In helping others be successful. 
Creating the Sales Support Unit and launching Ihe Variable markellng material 
are two very good examples of workinll wllh many people Inside and outside 
the marketing runction to realize a major objective. 

[X]Exceeds Expectations [)Meets Expectations [JBelow Expectations 

Your written communications are very good. You have the ability to create 
excellent marketing material and correspond well to customers and agents. 
Oral communication is clear, organized and articulate. You are very good et 
keeping me Informed of major acUvities or obstacles that may regulre 
esealallon to resolve. Actively participates In departmental meetings and 
company meetings to facilitate open communication throughout the 
organization. 

[]Exceeds Expectations [X JMeets Expectations [JBelow Expectations 

You use technology to maximize productivity. You have strong PC skills and 
have magnified the effectiveness of project work and creating new Ideas. 

The creaUon of the variable markeUng material( workslte material and Friendly 
Exchange mail campaign are Iilree key examp es. Olher examples are the 
redesign of various marketing pieces. or~anizaUOllal structure of the sales 
e~ft~gf! ~~(lr~7ne tree lor agent and po icyholder customer service for and 

[]Exceeds Expectations [XJMeets Expectations [)B&low Expectations 

tnformatlon gathering Is thorough. You have been assigned several projects to 
manage simultaneously and are organized, You negotiated the contract with 
COSS Developmenl Corp, for variable sales llIustralions to get this off the 
ground. You are good at seetng the potential lor a problem (jefore It becomes a 
problem. and respond pro·acUve!y with an appropnate decision, 

You are now ready to take these tools to the next level to ensure you spend 
more Ume analyzing the Informalion than Just gathering the data, You wI!! also 
be able to locus more on budget management for the department In 2001 to be 
sure we are leveraging our budget for the best sales results and provide 
appropriate recommendations 

[]Exceeds Expectations (X]Meets Expectations []Below Expectations 

I 
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EXPECTED RESULTS 

Develop Variable Merketing point of ."Ia Meterlallor neW 
Variable Ul and Variabla Annuity. Facilitato the 
development of Var;abla illustration Software for ASI400 
and PC based systems. Dovelop life product end proeess 
content lor Inclueion In Agents Releronce Guide. 

IX ICrltlcal ( Ilmportant I lExpectod I /Rlsk 

Create and .taff the Salaa Supportllnternal Wholesala 
Unit. This Inolud". tho Infrastructure, organizational 
layout, Job desoriptions and hiring of .teff from inside 
end out.lda the oompenv. 

IX Jerltl"al ! Jlmportent I /E)(pected { IRlsk 

Implemant Friendly Exchange Mell Campaign for Fall 
2000, Including business reply card, announcemenls to 
the field, trecklng of rO'ponsa8, reply faedback to the 
field for follow-up, end migration of tho database to 
LlfeNet for Immediota OOC08& by the dlstriot maneger. 
and agents. 

IICrltlcal IX IImporlont ( )Expected I lRlsk 

Ol/orsea strateglo marketing ralationshlps with CNA for 
long term care ond UnumlProvidont for disability income. 
Enhanoe the relationship and build production from both 

lines of business. 

I ICrltlcel IX /Importont [ lE.peeted I JRlsk 

COMMENTS AND RATING 

You .uccos.fully developod end produced variable product point 01 sale 
marketing meterlellor the VUl and VA. YOll worked with our Strategio 
partners ZKL, SKI, ISS, end verious Farmer. home office staff to launch the 
life company's first variable products to the Farmers agency force. ¥ou put 
creet~ naw and updated axlsting support documentetlon for the creation 01 
the Farmars Financial Soludons Refarenoe Guide. You provided prototypo 
salas illustrations for the ASI400 agant computer system, snd brought in a 
Third Party Vendor, COSS. to develop the PC based iIlustretlon. ¥ou 
lacilitated and coordinatad the printing of the prospectuses for both 
prodUcts, utilizing another new Third Party Vendor, Sowne Financial Printers, 
and worked in concert with all strategic pertners in the development of the 
agent training material, Including the Customar Profile Worksheet. 

I X/Exceed, Expectation. IIMeets Expectations (IBelow Expectations 

Suooessfully created the Sales Supportllntsrnal Wholesale Unit to promote 
and support our variabla inltlativa end LTC. Developed the organizational 
structure and c811 tr •• with toll frea numbars for thle group as well a. the 
customar servloe support at McCamish. You hired staH throughout tha yea, 
a9 buslnas. warrentad, end will b. at full staff in January 200 1. You 
oatabllshad job dascriptlons, with help from ZKL and Farmers 8taft. I add 
thia. was all done while assuming naw dutlas as Special projects Manager tor 
the department. 

IX jExc8ade Expectations 11M •• ," Expectatlona I IBalow Expectatlonl 

You facilitated end Implemented the Friendly Exohanga reply mall campaign 
for 2000. Del/sloped sale. kits, mailing achedules, Introductory 
announcement., databa.e on U'eNet for "gents to sea and follow-up with 
thosa cll"nts thet have exprassed an Intorast In produot. and services 
offered by the Iile company, end a follow-up notification system through tho 
life Specialists end District Managers. Noarly 5000 reply cards were· 
reoelved and forwarded out to the agenoy for06 to solicit new business. Wa 
now nead to ·follow-up with appropriate soles reports and lead the agent 
book to the cliant or reassign the leads 89 nooo.sery. 

I lex coed. Expeotetlon. IX IMeete Expeotetlon. [lBelow Expectetlono 

You revised LTC marketing materIal to reduce the number 01 sale. pieces In 
distribution and reduce the assocleted cost of produolng. Creeted a new 
salas support acce.s point for Farmers 8gent. selling LTC. Cre8ted a new 
training relationship with a Third Party Vendor, LTC Consultants, to boost 
the level of treining for this product and provide access to the premier .ales 
education and agent training compeny for LTC. Dove tolled this new 
relationship into our lifeNet for easy online acoess. 

You ar. currently negotiating. new contract with Unum/Providont for 01. 
This oontract will provide development for you by requiring edditlonal selling 
end negotiation skills. 

I 1Exeeed. Expectations IX 1Meet. Expect.tlon. I IBelow Expectation. 
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'ANNUAL REVIEW (SUPERVISOR COlVlivlENTSI 

Dennis, you aro 8 team pleyer end an asset to the merketlng end gel89 teom, You heve done en e~oellent Job for your first year In your new 
menagerlel role. Your strengths are your teamwork, administration skills end ability to follow-through. With additional development end 
seesonlng, you have the ebility for additlonsl promotions 

DEVELOPMENT PLAN 

PLANS FOR DEVELOPMENT ON THE CURRENT JOB: 

• Continue the required continuing education process with your security licensss 

• Develop your project manegement skills In your Durrent assignment 

PLANS FOR LONGER·TERM DEVELOPMENT: 

· Consider pursuing edditiohl>l educstion through outside oo/lege program. and business seminers 

POTENTIAL FOR PROMOTION: 

With additional devalopment end continued performance in your current position, there will be opportunities in marketing 99 we grow and 
aohlave .. ala. re8ults, With your experience In both 8elss end operations, you should be consldared for positions In Operations. You may al80 
have opportunities with our Broker Dealer 8, they grow end expand their marketing and sales functions. 
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Employee Dennis 

First Name 

Office FNWL 

Name 

Farmers Insurance Group of Companies 
Performance Planning and Review 

2001 

H. Willhite Employment Date 7'11r78 

M.1. Last Name Soc. Sec. No. 

Department/BCQ Life Marketing 351 

Number Name Number 

Life Marketing Manager Date Assigned June 2000 

Job Title Number to this position 

Definition of Factor Weighting Scale (Performance Planning Section) 

Critical 

Important 

EKpected 

Risk Opportunity 

A "must do' element of the performance plan. 

A priority element of the performance plan. 

A day·to-day element that needs to be accomplished. 

A result with a high degree of stretch that may not be attainable (to be used with expected 

results only). 

Performance Plannln rovals 

Emplo ee 

Interim Reviews 

11_'_1_ 
Date Employee 

_'---1._ 
Date 

bA"=-=-- -'-'
Date 

31_'_'_ 

-------,-, 
Next Level Manager Date 

Supervisor Date Employee Supervisor 
21_1_' _ _________ _ 4} _,_, ______ _ 

Date Employee Supervisor Date Em loyee Supervisor 

Definition of Performance Rating Scale (Performance Review Section) 

Exceeds Expectations 

Meets Expectations 

Balow Expectations 

Employee 

Performance surpasses expectations for the performance factor or expected result. 

Individual takes initiative to clearly exceed requirements. Actions contribute to improved 

department results and Innovative work practices. 

Performance meets expectations for the performance factor or expected result. Actions 

contribute to department results. 

Performance is below expectations for the performance factor or expected result. 

Improvement is necessary in order to contribute to department results. 

Date Supervisor Date Next Level Manager Date 
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PERFORMANCE PLAI' -"N:.::G=--__ -.-_____ ---:P-=E"-R~FC lANCE REV) EW 

PERFORMANCE FACTORS 

CUSTOMER SATISFACTION: 
- Identifies and anticipates needs of internel and 

external oustomers. 
- Understands how work Impacts other departments 

within Farmers. 
Listens to and defines oustomers needs. 

- Suggasts approaohes to meet customer needs. 
- Adapts priorities. 8S appropriate, to meet customer 

requirements. 
Other.: 

[ "ICrltieal [ Ilmportant 

TEAMWORK: 

[ IExpeeted 

Builds and maintains positive relations with others. 
Appro~riately balance, Individual and toam Interests. 
reoognlzing membership on multiple teams. 

- Shows Inlll atlve and team support by accepting and 
fulfilling team obllgetlona. 
Promotes mutu,,1 ownership of Idea. and 80tlons. 
Communioates with other teama and contributes to 
environment where t"ams can work together. 
Shares knowledga and idess with other •• 
Contributes to t"am effectivene.s by belnq prepared 
and available for work In order to fulfill all lob 
responsibilities. 

- Otlier.: 

[x ICrltlcal ( Ilmportant ( IExpeoted 

COMMUNICATION: 
- Effeotlvely oommunlcetes with customers and others 

fhroughout Farmers. . 
Asks questions and lI.tens oarefully to understand tho 
massage. 
Present. written and oral informetion in a cloar and 
organized way. 
Considers and respects othors' points of vlow. 

- Sooks and listens to Input from others and 
Inoorporates their Id.a. appropriately. 
Other.: 

I xlCrltloal I )lmportont IIExpectod 

CREATIVITvnNNOVATION 
- StllYs ourrent with new teohnology and uses it 

effaotively. 
Seeks ways to oontlnually Improve work prooesse. 
and methods. 
Generates effeotlve, orlglna! ideee end concopts. 
Appropriately applies new Idea. In inventive or 

~':P;nvaaV~: ~ath~ Ide as ot others. 
Other.: 

IICrltlcal [x Ilmportant [ IExpeoted 

ANAL YSIS/DECISION MAKtNG 
Gath6rs find evaluates approp,ie[e information. 
Analyze. alternative solution •. 
Balances analysis with decision making to develop 
timely solutions. 
Salence •• logl.ckanalysls. and intuition to teke 
appropriate liS s. 

- Develops preatical/workable solutions that can be 
~~~~~ented and used by others. 

IICritlcal [x Ilmportant [ IEKpected 

COMMENTS AND RATING 

You were responsible for the devalopment and Implemantstion of the first 
"virtuel" sales/marketing kit on L1f"Net. This demonstrated your ability to 
bring support and service to our agents and ultimately to annuity applloents 
In 8 form that I. readily available end easily aooessed. You work well with 
other functions within the company to ensure products and marketing 
materials provided to our customers can be supported by our Underwriting. 
MIS and Service units. Our l TC products. 01 products through Unum. are 
very good examples of coordination. 

You listen to our 90les management te6ITI and respond to their sU9gestions 
to make our offerings more user friendly to the agents and appealing to our 
Gustomers. The tot81 revision of the variable marketing matenelillustrates 
thet commitment to providing what our customars noaa end want to 
suocusfully soli our produote. Also, the feot that this we, 8 major priority 
shift for you late in the prooess. clearlv demonstrates your willingne.s and 
ability to do whet It takes to mak" It happan. 

IX IExceed. Expectations I IMea" Expectation. [IBelow Expectations 

Proactive teamwork i. a crlticol in9rediant of a suooesaful team. You 
damonstrate suoh teamwork on a ~aily basis. You interact very positively 
with agents, OM's. Life Reps and others within the Fermers orgenization, 
And. you spand a consldarable amount of time helping others to ba 
effectlvo team player.. You freely share your thoughts and Ideas with teem 
member. and work Jointly to create solutions to our s.I ••• marketing, 
servioe and oustomar chanenge •. 

IX IEKceed. EJcpectallons [IMeeta Expeotatlons [IBelow Expectatlone 

You heve effeotive written oommunlcation to oustomers. strate91c partners 
end supervisor. You cen write a plan of execution and implement It. You 
are vory good 8t keeping up to speed with information flow to ensure thet 
the marketing funotlon Is In the know and takes epproprlato aotlon to meet 
obligations. Oral communication Is olear organized arid articulate. 
Maintains opan communioation with marketing staff, other deparlment •• 
strategio partners. and other Ferme,.s office. and Zurich business units. 
~o~o e~~~~r;;o'h0~~ ~~:f~~n~f:l!:~.stions to olarlfv the messego so that there 

Very good at keeping supervisor Informed of major Botlvltlas or obstaoles 
thet may requlra "scalatlon to resolve. You actively panlcipatas In 
departmental meetings and company meetings to faollltat. open 
oommunioatlon through·out the orgenizetlon. 

( \Exceed. EJcp.ctlUons IX IM.ets EJcpeetotlona I IBelow Expectations 

You heve very good PC skills. You use thess tools to oreate new marketing 
support material in an effective and effiolent menner. This he. helped with 
tha naW budgat proosss which Is now on SAP and many other 
edmini.tratlve dutle •. 

Tha virtual annuity salas kit Is an excsllent example of· utlllzing teohnology 
to it'. fullost In support of our marketing Initiatives. Also, tha development 
of the business Insurance kits for Debt Reduotionh Keyporson. Tele-Xpress 

~r~:~~I~ ~~r:l::,eft~~~lff~t~~~~it~~~~t:{t:;:'~:iv~ ~r;t~~~~n~gIXI~1::t1ve •. 
These .n cll.arly Illustrate your Inventive use of teohnology to Improve end 
Increase life sales activity now and In the future. And, though some of 
these concepts were not your original Ideas you embraoed tham and 
developed them Into workable marketing solutions. Now. It i. time to take 
this to the next level. You will heve thIs opportunity In 2002 with the roll
out of the tele-app. end short form app. 

IIExceeds Expectations IX IMeets Expectations I lBelow Expectatlone 

Your Information gathering Is very thorough. Analysi. of meny is.ues on 
multiplo project. Is comprehenSIve and well organized. Contract 
negotiations with Unum for Disability Income, LTC Administration 
alternativa usIng Producers America and your W()rksite Marketing project 
with Fermers Eest Coast are all excellent exemples of thorough analysis and 
deoision makin9' You ere very lIexible and creative when coming up with a 
solution for a given ohallenge. You ere willing to teke oalculeted rl.ks to 
com!,lete a project or solve a problem. 

You improved the budget management procass for marketing bV actively 
menaging the major e"pense categories and providing information to 611 
marketing team members . 

I IExceeds Expectetlons [XIMeeto Expectations I IBelow Expectations 
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EXPECTED RESULTS 

Complete total rawrite/development 01 all variable 
marketing matarial end update the VA and VUL 
prospectuses with 22 new sub·accounts In time to meet 
that annuel filing May 1". 

( ICrltlcal I IImporlant ( IExpected I )Rlsk 

Leunoh Former. Friendly Exchange Direct Mall campaign 
lor 2001. 

I )Crltlcal { llmportant I lExpeoted I lRI.k 

Create business insurance kite for Farmers CommerQial 
egents and elternative distribution. 

I lCrltlcel r IImportant [ lExpeoted I lRisk 

Complete enalysls of LTC reletlonshlp with CNA end 
submit a proposal on Improving the bottom lin. Inoome to 
FLI. 

r lCrltlcal I )lmportsnt I IExpected ( IRisk 

Ilerltlcal I llmportsnt I IExpected I JRlsk 

COMMENTS AND RATING 

You took charge mid-stream of a meJor re-oreation of our variable marketIng 
materiel to Include the 22 new sub-acoount •. Not only wes this mid-stream, 
but at 8 point of near disaster from the previous proJeot menager, and up 
ageinst 8n eateblished deed line by the NASD. This was a great effort on 
your part considering you weren't expeoted to ba Involved in this process 
this year. 

( XExcaeda Expeotatlons I )Meet. expectations (IBalow Expectations 

You and your team designed the term mailer and Friendly Exohenge reply 
card for lead. to our agents. The field bulletin, fIIsrs, UleNet leads, and 
procedures were developed and implemented timely. ABpons.s are coming 
Into the offioe at thl. tim., and 981es rewlt9 ate not avsilable yet. 

I IExe •• ds EKpectatlen. IX lMeet8 Expeotatlonl I )B.low Expectation. 

The business kit was developed in both peper end virtual formats te as.lst 
our egents to seR lifo In.urance to our small buslnes. ollents. The kit was 
designed for limited use to affeotod agents and to maintain oosts conolstent 
with production level •• No.t, we n.od to attempt to messure sale9 results 
from these efforts. 

I lExceedB Expectation. IX )Meets Expectotlons I lBelow Expectation. 

You researched various elternetives to reoommend 8 solution lor FLI to lower 
Its oost to process LTC business. This is oonslstent with our obJective to 
foou. on soiling end IB.ulng lif. policies. You 91so worked with the director 
to propose 9n altornative distribution souros of LTC business at 8 lavel to 
produoe profit, without reducing the focus on Iile. This propossl was not 
pursuad by executive deolslon on timing, but not due to the system 
proposed. 

IX lExcBeds Expectatlone I lMeet. Expeotatlons I IBelow E><pectatlons 

I JExceed. Expect.tlon. I jM.etB Expect.tlons I IBeiow Expectations 
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ANNUAL REVIEW (SUPERVISOR ci MENTS) 

Dennis, you ere an exoellont teem met. and contribute to our departmental end oompany succese. You ere well resp.cted by your peer. end 
provide a positive exomple for your employee •. In 2002, I need you. support to help us .eeoh our seles gOBls and tie oach person's 
performance plans 10 the .ales goala. If It dooen't help to got us to tho 217,600, wo can't do It. I epprsciate your support end know loan 
count on you a6 I have been able to In the pasl. I believe you have made great strides this year. You ere developing well in your ourrent 
assignment. Thanks for ali you dol 

DEVELOPMENT PLAN 

PLANS FOR DEVELOPMENT ON THE CURRENT JOB: 

,. Continue to take the required continuing education required to maintain your security IIc9n60s 

2. Look for any opportunity to tie your projects to the 8alo. goel., measure result. and promote th9 contributions. 

PLANS FOR LONGER·TERM DEVELOPMENT: 

1. Continue pursuing Industry eduoetion to stay current 
2. Continue expanding your /lor/zon9 by pursuing outside eduoatlon 
3. Work with the director 10 build development plen. or two position. of promotionsl Interest 

POTENTIAL FOR PROMOTION: 

You prospects fOI promotion are good with oontlnued development In your current assignment and through finding meanlnQful ways to 
distinguish your self from the crowd. 

ANNUAL REVIEW (EMPLOYEE COMMENTS) 

-4· 
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Fanners; Insurance Group of Compames 
Perionnance Planning and Review 

Supplement For Non-Clerical Employees 

• ......... " ....... ,.-1" 

PAR'WERS 
PRO ESS 

The following are additional Performance Factors for non-clerical employees. 

The Professional Responsibility factor that appears below applies to all non-clerical employees, including 
Managers and Supervisors. 

The Financial Management, Participative Management, and Performance Management factors on the next page 
apply to Managers and Supervisors only. 

PERFORMANCE PLANNING 

PERFORMANCE FACTOR 

PROFESSIONAL RESPONSIBIUTY: 
- Takes personal responsibility for sel'

development. and staying current In 
professional neld. ' 

- Plans and completes work Independently. 
- Understands tlie Insuranoe Industry and 

how Farmers competes within .the 
Industry 

- Contributes to Farmers overall strategy 
and operations. 

- Con&lstentlv works 1o ,support Farmers 
I'oslt Ive pu611e Image. 

- Addillonal responsibilities related to thIs 
specllicJob. 

I )Critlcal I ]Important [ )Expected 

PERFORMANCE REVIEW 

COMMENTS AND RATING 

You are active In Improving your professional skills through continuing education. 
Specilically, Attendance and partlcillatlon In IMS professIonal seminara and Regula(ory 
Eiement Continuing Education for NASD Registered Principal license. 

You partIcipate In online Iralnlng and seminars conducled by FFS and various Mutual 
Fund Companies. And, you subscribe and stay currenl wltfllieverallndu6try and 
buslneS5 related publicarJons such as: HB8, LIfe Insurance Seiling, Ananelal Planning, 
National Underwriter, Journal 01 Anancial Service Professlonal6 and NAVA. 

You do an eMoellent Job of handling various proJects and assignments wllh very little 
Initial direction. You are self motivated and work on your own to complete those 
projects and a6slgnm ents. 

You have B very good understanding 01 company objectives and goels and you work 
hard to do your part to achieve the global goals. Your work well with IlrOfBSslonais Irom 
other functiOn!; of Farmers and outside companies to ensure our overall operational and 
marketing objectives are met. 

[ ]Exceeds Expectations IX 1M eets Expectations [)Below expectations 

The three factors on the next page should be completed for all Managers and Supervisors. 
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PERFORMANCE PLANf\' "--___ ....-_______ .:..--:;P~' -,)RMANCE REVIEW 

PERFORMANCE FACTORS 

FINANCIAL MANAGEMENT: 
o Maneges in aocordance with Farmers' strateglo plan. 
o Develops objeotives to support tho strategio plan. 
o Communicates financial performenc" of Company and 

department. 
Accurately foreoasts budget requirements and manages 
within established budgets. 

o Controls expenses while maintaining quality. 
o Communicates to d.partment how work impact! 

company revenue end Bxparise9. 
Olhers: 

I ICrllla.1 I Ilmportanl ( JExpeoted 

PARTICIPATIVE LEADERSHIP: 
• Plens and organizes activltle. to echlev. goels and 

improve oparation •• 
Communicates knowledge tlnd provides gUIdance to 
accomplish team end Indivlduel goal •• 
Delegatee work and follows up approprietely. 

- Regulerly solicits Input to Improve department results. 
o Provides opportunities feir development end Innovation. 
o Oth.r.: 

I lerltlc.1 I llmportent IIExpected 

PERFORMANCE MANAGEMENT: 
Develops effective performonoo plans on a timely basis. 
Coaohe" employee. 10 Improve performance, develop 
skills, and prepere for career growth. 
CondUcts Interim reviews dlsousslng development 
needs and career potential. 
Maneges employee componsotion to meet budgets and 
reinforce performanoe. 
O,her.: 

[ ICritlo.1 I Ilmpor'.n! I lExpected 

COMMtNTS AND RAllNG 

You continue to build your budget expertise for tha merketlng funotional 
genersl expellse budget. You worked with the managers and slaff to 
oreate the 2002 annual budget for the 3 merketing depertments. And, you 
oontlnue to oversee the 2001 current year budget and actual expenses. 
This has been espeoislly ohallenglng with the many nsw and ever ohanging 
prioriti •• end initiative •. You have done a good lob ot communloa~ng the 
budget numbers and major expense. items as we move tnroulln the yeer, 
enlisting tho support of everyone In tne marketing eree to be prudent when 
deolding to spend money on bohelf of our marketing goels. We must 
continually update the aotuel results against budget and menage so we do 
not exoe.d our budget unless the paybaok In worth the eXIra sales. 

I IE"ceede Expeotatlon. IX IMeet. Expectations IIBeiow Expeoletlon. 

You aotively participate In department decisions and oommunlcatlng 
priorities to other marketing team mambers. You are willing to help others 
to Improve their professionel experience end complete projects Impacting 
markeling and the company. You've done e good lob of communicating 
Farmers goals and philosophy 10 the newer memb.rs of the organization 
end helping thorn oohleve what Is expeoted of tham for all of us to be 
suooessful. You worked with various marketing teem mambers to broed.n 
their skill base end e •• ume addltionel responsibilities. Continuing your 
offorto to delegate work to free up tlmo for stroleglo planning and 
implementetion will improve your leadership sk~ls Bnd ellow you to assume 
new raspe nslbllili ••. 

( IExceeds Expectetlons IX IMeets Expeotetions I lSalow expeotatlons 

Those employeeo reporting dlroolty to you have been very effeotlve and 
produotlve Ihla past year. You hove provided positive guldanoe 10 Improve 
their skills and direot thorn 10 attoln results most desired by the departmont 
end company. Performonoe plans were oommunlcated In 8 timely feshlon 
and wore well laid OUI, providing a ohellenge with stretch. You have graet 
rapport with your direot reports and all marketing stoff end you don't mind 
oss'oUng them to be more productive and self sufficient. You've worked 
well with fellow managors to ensure lair and honest performance 
measurements end oompensatlon in 1ine with company guid"Unes and 
within budget. In 2002. W6 must tie everyone'. performenoe to the 6ale. 
goals, 

{ IEKceed6 Expectations [X 1Meet. Expectations I lBelow Expect.tions 

-6· 
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FARMERS 

Review Period: 01/01/2002 -12/31/2002 

Farmers Insurance Group 
PERFORMANCE AND DEVELOPMENT PLAN AND REVIEW 

I. Identification and Signatures 

This form is intended to guide and document discussions. It is not an end in itself, The discussion is what's 
important. Both parties should take t4ne to prepare properly and talk candidly. We owe this to our people. 
All shaded sections are to be completed at the end of the review period. 

If you ace filling in this form on line, the boxed-in areas will automatically expand to accommodate your text. 

Employee Name: Dennis Willhite Social Security No: 53 5-64-307 3 
------------------------

Employment Date: 7-11-78 Date Assigned Position: 6-1-2000 
------------------------ ----------------------------

Division: FNWl Department: Life Marketing 

Job Title: Life Marketing Manager Salary Grade: SG37 
-----------------------------

P"rfnfmanc" I'lan Agl'cem"nr 

Date 

Date 

Next level Manager Signature Date 

llltcrim Rc\ ie"s (Mi1ll1ll11Hl of one e,' ,'eview )criod) 

Manager Initials Employee Initials Date 

Manager Initials Employee Initials Date 

Manager Inicials Employee Initials Date 
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II. Organizational Goals - 2002 Dennis Willhite 
Dame 

InstrUctions: Based on the Company goals below, each organizational unit has established key goals for the 
review period. List your unit's goals in the space provided. These should be specific to the department. and 
identify the main objectives for your work group. The Strategic Initiatives and your unit's goals are 
supplemental co the Overall Company Goals. Using the most applicable of these goals as a basis (you can 
pick from any of these groups), establish individual perfonnance plans UDder Section III, Individual 
Performance Plan. 

Life 

Exchange Profitability 
a. Surplus ratio goal 
b. Combined ratio goal 
c. Achieving Farmers Life earnings goal reduces strain on 

Management fee* 

2) Agency Development 
a. Appoint career agents 
b. Achieve a Det gain 

3) Life and Assets Under Management 
a. Increase Life Issued and Paid Policies 
b. Increase Assets Under Management 

4) Product Density 
a: Product density per household 

. 5) Management Company Earnings 
a. Manage our growrh by better managing and leveraging our 

expenses and business investments 

1} Distribution 7) People 
2) #1 Specialty Company-Foremost 8) Tele-apps* 
3) Marketing Management 9) E-app· 

33% 
103% 

. $184 million* 

3 per district 
I per district 

Minimum of 17 per full time agent. 
Increase by at least $523 million 

Increase by 15% 

Achieve earnings of $538.8 million 
Achieve FLI earnings of $184 million* 

4) Experience driven by technology 10) Auto/Life Discount" 
5) Customer Experieoce/Rerention 11) Alternative Distribution'" 
6) TruSted Advisor 

C. Unit Go~b (Unit=work group to \\ 11Ieh th" "mph»),cc most ",rent) c()lltl"lhLlt~sJ 
Goal Description 
Issued & Paid Life Policies Goal 
Issued & Paid Life Volume Goal 
Life Annual Premium Goal 
Annuity Contracts Issued Goal 
Annuity Deposits Goal 
Variable Universal Life Issued Po !icies Goal 
Variable Annuity issued Contracts Goal 

III. 

Measures 
~I39,346 

3&4 Billion in Face Amount ($ 24.5) 
$133.5 milJion 
14,551 
$26!.8 million 
12,958 
6,400 

Individual Performance Plan: Dennis Willhite 

name 

2 
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.----~. -------------------------------------------------------------------------------, 
Instructions: At the beginning of the review period. determine the 
individual goals as they relate to the organizational goals on Page 2. 
To complete this porrion. refer to the What's 1mpmant Now personal 
planning form completed in conjunction with tbe Strategic 
Management Conference. In the left # column. indicate which 
Company Goal, Strategic Initiative. or Unit Goal (from Page 2) the 
individual goal supporrs, e.g., AI, B3, C2. Establish perfonnaoce 
measures, both quantitative and qualitative, and target dates for 
com lerion. 

1 

# Ke~ Intli\'ldual Goals M~asure5lAclioll Pia II Talgel Dflt~s 
(Iisl In plioril) 01 dc!") 

1. Auto/ADD 
direct mail 
campaign for 
accidental life 

2. VULSS-
registered agen t 
trainiDg and 
marketing 
program to 
promote the sale of 
VUL. Additional 
VUL sales goal Is 
6,000 I&P for a 
total issues of 
12,958 
3. Enhance current 
VUL marketing 
material and 
develop new 
material for 2ud 
generation product 
for use with 
alternative 
distribution and 
Farmers 
Registered Reps. 

4. Tele-Xpress 
Application 
(FELIX) 
marketing 
development and 
introduction to 
agents. 

Communicate and 
coordinate the mailing 
of 1 million offers 3x 
in 2002. Sales goal is 
to issue 40,000-75,000 
new policies. 

Create a powerpoint 
based program with 
marketing tools. 
Distribute to the Life 
Reps for agent 
training. 
Conduct follow-up 
review of materials 
and revise where 
needed to enhance. 

Revisions to existing 
VUL material needed 
to meet NASD annual 
update requirements. 
Develop new 
marketing material 
for 2nd generation 
VUL product. 

Pilpt introduction in 
NVandWA 

Final version of 
FELIX Ticket 
introduction to all 
states as approvals 
received. 

ApriI02 
June 02 
August 02 

3/15/02 

4/15/02 

6/30/02 

5/1/02 

10/01/02 

State 
introductions I'. >nll~'n"'.~· 

begin 4/1/02 

3 
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5. Friendly 
Exchange mail 
campaign 
SummerlFall 
issue. 

6. Develop and 
introduce 
Financial 
Blueprint 
marketing/sales 
program for 
traditional 
products and a 
version for 
variable 
products. 

8. Develop and 
implement plan 
to move LTC 
admin to TP A to 
reduce costs and 
improve agent 
support 

Sales lead for 
life insurance 
solicitation 

6/1102 or 
9/1102 

Create marketing kit 12131102 
designed to help the 
agents use LifeNet to 
create custom 
rmancial blueprints 
for their customers, to 
assist them in the 
purchase of life 
insurance. Complete 
design and get 
compliance approval 
for variable version 
and implement 

TP A experienced 5/02 
to handle LTC 
administration. 
Complete due 
diligence 
Submit proposal, 
cO'!lplete agreement 
and implement 
change 

4 

~----------------------------------------------------------------------------~ 

App. N-50 
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9. Develop, 
present to the 
budget committee 
and manage Life 
Marketing 
budgets for all 3 
departments 

10. Develop and 
submit LTC 
business model 
proposal to 
change from 
private label ~o 
co-branding to 
improve product 
offering, reduce 
costs and 
maintain up to 
date product 
portfolio 

Manage budget and 
expenses 
Complete quarterly 
budget explanations 

Complete analysis of 
business under both 
models . 
Create proposal to 
move to co-branding 
and submit to 
executive 
management 
Implement change 
once approved 

5 

1102 -12/02 

1102,4/02, 
7/02,10/02 

- - ----- - - - --_ . 

App. N-S! 
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II Key IndivilllH1J Goals MeasuresfAction Plan Tnrget Dij!cS 
(fi5t ill priority order) . 

11. Various - Review and propose 12/02 
projects, change to Advanced 
programs and Underwriting outside 
administrative consultant to improve 
responsibilities agent support. 

Implement once 
approved. 

11. Continued - Coordinate and 6102 -12/02 
facilitate pUblication 
of third party 
publications for 
Farmers Life, Best 
Report, Standard 
Growth chart, LTC 
Consultants review 
- Business 3102 
Resumption Manual 9/02 
and Gap Analysis 
coordination, 
development and 
implementation for 
Marketing Function 
- Propose and 9/02 
implement Deposit 
Fund letter mailing 
campaign to 
encourage sell of life 
and annuity products 
- Develop business 4/02 
insurance marketing 6/02 
kits for use with 
Commercial agents to 
sell life 4/02 
- Annuity Sales Kit 
update on LifeNet 

- Participate, complete Various 
and manage LIMRA studies, 
surveys and research ongoing 
projects 

:~:: .".~ ::" - ' ;,-,- . . '.~ . : ~.'. 

""' ''·'Wl:lJ~t::it;,;.~:\ 
holesaler8; Cross Selling .... .. : .. 

j~ii4'"<:ompeJisatiQn " .' 
- P.articipate in 2002 
Profit Sharing 3/02 
Program 
Continuing Education 
for registered 12102 
principals and 
complete national 

<;":,:. - , 

I~!:!t~~~lii~i; 
exams 

y . . ... . . ... . •.. 

','. " '~': .... : . .'> •.. 

-------- _ ._----- -_. - .- . . 
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:; Key Indil'idul1l Gonls -- Measures/Action Plnn Target Dates 
(list ill priurit) order) . '. 

11. Continued - Develop and 
implement "Product 
Type" sales tool for 
LifeNet 

6/02 

- Complete FiDancial 4/02 
Printer review and 
due diligence for 
variable prospectuses 
- Implement new 1/1/02-2/6/02 
Unum agreement and 
disability product' 
portfolio 

- Develop and Ongoing 
implement project to 
discover agent needs 
and effectiveness of 
marketing materials 

-Coordinate and 
manage product Ongoing 
illustration agent 
needs and vendor 
relationships (Coss, 
Field Data, ACS) 
- Coordinate and 
develop 2002 SMC 11/02 
marketing 
presentation 
- Coordinate and 
manage advertising Ongoing 
review and 
compliance review for 
marketing and sales 
materials 
- Update and improve 
OFT Kit packets to 7/02 
encourage higher % Ongoing 
of agent use to reduce 
acquisition costs 

7 

.-' ,;.::, ~ ,'::' 

L-_____________________________________ ____ ___ _ 

- ------------ ----- ---
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Ii Ke~ Indh itlunl Goals Measures/Action Pinn Target Dates 
(Ii~t ill priori~ order) 

11. Continued - Complete annual 
E-map study for 
Marketing 

- Edit and Proof read 
press releases, 
bulletins and articles 

4/02 

Ongoing 

8 

App. N-S4 
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IV. Competency Review Dtanis WilJhj(e 

name 

Instructions: Using the listing of competencies below, choose 3-5 that would positively support the 
individual goals to be accomplished during the review period. Prepare a development plan to build these skills. 
This plan should include specific assignments and actions chat describe what is to be accomplished. You may 
wish to refer to the VCU (link) for additional job specific competencies. At the end of the review period, 

rovide comments re ardin the accom lishmenrs in the ecified com etencies . 

. 
Business Knowledge U Capabiliti<s & U Communication U Attracting & Developing LJ 

Innovation Talent 

Customer Service U Results Orientation LJ Building & Culovatiog U Performance Management LJ 
Relationships 

Financial Acumen U Analysi,/Decision Makiog U Professionalism U Planning & Resource Mgmt LJ 

Quality Focus LJ Meeting Deadlines W Ability to Influence LJ T=work/Team Building LJ 

Technical U Shaping Strategy W Willingness to U Flexibility and LJ 
Competence Collaborate Managing Change 

Global Pees pective ·U Driving Execution W Negotiating LJ Inspiring Trust U 
Other: 

D(!vclupml:'nt Plan &: Comments 
Your projects are strategic in nature. The plans have to be designed wei! for execution by you as project 
manager, and the distribution managers responsible for sales results. These assignments are critical as we have 
to be ready wirh back-up plans to achieve the expected sales results in a different manner, or with an additional 
plan if they do not produce the expecred results. 

10 

- -----. - ----

App. N-56 
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· ~~---------------------------------------------------------------------------. 

v. Performance factors Dennis Willhite ------------------------
Dame 

Instructions: To be completed at the end of the review process. Employee and supervisor should each rate the 
employee by checking the rating that most closely matches the employee's performance on that factor. This 
section is designed to provide an overall picture of the employee beyond his or her contributions as defined by 
the individual goals. The ratings are as follows: (0) Outstanding; (S) Satisfactory; and (NI) Needs 
Im~ovement. 

II 

App. N-S 7 
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VI. Final Overall Summary: Dennis Willhite 
name 

Instructions: To be completed at the end of the review process. This summary should include 
accomplishments and disappointments for the year. In addition, qualitative as well as quantitative 
evaluations should be used to stimulate discussion with the employee. 

12 

-_. --.. -. - .. -- ---
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I 

~ FARMERS 

Farmers Insurance Group 
2003 PERFORMANCE AND DEVELOPMENT PLAN AND REVIEW 

1. Identification and Signatures 

This form is intended to guide and document performance and development discussions. It is not an end 
in itself. The discussion is what's important. Both parties should take time to prepare properly and talk 
candidly. We owe this to our peopJe. All shaded sections are to be completed at the end of the review 
period. If you are filling in this form on line, the boxed-in areas will automatically expand to accommodate 
your text. 

Employee Name: Dennis Willhite Social Security No: 535-64-3073 
---------------------

Employment Date: July 11, 1978 Date Assigned Position: June 1,2000 
---------------------

Division: Farmers Life Insurance Co. Department: Life Marketing 
----------------------------

Job Title: Marketing Manager Salary Grade: SG37 

Interim Reviews (Minimum of one per review peri~d) ,.':: , ", -;',,:' - . ' " . 

Manager Initials Employee Initials Dare 

Manager Initials Employee Initials Date 

Manager Initials Employee Initials Dare 

FNWL 000072 

App. N-59 
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II. Organizational Goals - 2003 
name 

Instructions: Based on the Company Focus Goals below, each organizational unit has established key goals 
for the review period. List your unit's goals in the space provided. These should be specific to the department 
and identify the main objectives for your work group. Your unit's goals are supplemental to the Overall 
Company Goals. Using the most applicable of these goals as a basis (you can pick from any of these groups), 
establish individual performance plans under Section Ill, Individual Goals. 

*Because our overall goal in Claims handling is to pay what we owe-no more, no less, Farmers Insurance Exchange 
employees should not establish an individual goal in support of Overall Company Goal #1. 

1. Exchange Ptofitability* 
a. Surplus ratio goal 
b. Combined ratio goal 
c. Achieving Farmers Life Business Operating Profits 

(BOP) goal reduces strain on Management Fee * 

2. Customer Experience 

3. Agency Development 
a. Appoint career agents 
b. Achieve a net gain 

4. Life and Assets Under Man~gement 

32% 
99% 
$230 million'" 

local Benchmark Surveys 

3 per district 
1 per district 

a. Increase Life Issued and Paid Policies and/or variable 
products* 

Minimum of 17 per full time agent* 
I&P of $29.9 Billion * 

5. Operational Efficiency 
a. Net Operating Earnings 
b. Profit improvement 

6. Auto Growth 

7. E-Agenc 
a. Daily dashboard usage 
b. transactions 

$740 million 
$ 45 million 

$400 million growth 

90% 
70% 

. B. U~it GOli)s (Unit=wodcgroup to which the employee most directly contributes) 
Goal Description Measures 

2 
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III. Individual Goals 2003: 

Instructions: At the beginning of the review period, determine 
Individual Goals as they relate to the Organizational Goals on Page 2. 
In the far left-column indicate, by #, which Company or Unit Goal 
(from Page 2) the Individual Goal supports (e.g. AI, B3). Establish 
performance measures, both quantitative and qualitative, and target 
dates for completion. 

Everyone is required to have a Customer Experience goal. 

r name 

Instructions: At the end6fthe' · 

'·~:~!~:~~l~t~~;~~~{_,:ny~.· 
evaluate each goal using'the 
following rairng scaIe: ' 

;E:~ceeds expeCtations ' 
;'N!eetsexpectatiol1s ' 
,Below ex ectations 

Key Individual Goals Measures/Action Targct Actual Accomplishments 
, (list in priority ordcr) , ',' Phm Dates (describe and l'aM 

Variable Marketing/Sales' 
Development and 
Management ' 

Vendor Relationship 
Coordination and 
Management: 
-Unum Provident, DI 
-CNA, Long Term Care 
-COSS, Product IIIus. 

Develop and 
update variable 
marketing 
materials for SEC 
annual review 
Promote variable 
products to 
registered agents 
through sales 
management teams 
Support sales 
activities to meet 
annual sales goal 

Actively manage 
the sales 
relationship with 
multiple vendors 
Keep Farmers 
agents up to date 
with changes to 
product and 
service offerings 
Develop new 
illustration/sales 
pr~entatioD, tools 
through COSS 

3 

511103 

Ongoing 

12131103 

Ongoing 

App , N-6J 

,:pr~moiionst~~\loos(sales' of '-:_: " 
'y'a~j~bl(;life. 'NI~rkethlg;,' '.:''> -,'" 

i~1~~~~~~\ 
~~~~~;!tl~~~ 
",CI)J)Jp:inytOiJffer"their . " 
pro4uct:Iiow~yer. c'urre* > 
:ecdnoinie envirohmene-:; 

:re~ult.ed ,lndiscontilluillgt.:ft 
'~f'ferlng i'ri, any fonD. , Worked 
' ijirectlywitbUnumProviijent 
NationalSales Team on ' 
6ff~ring Dl to Farmers Agents. 
,Expanded the produ(:toffering 
and kept the relatiorisbir;on . ~ ' 
strong andposltive fo()ting~ ,::: 

, Completed velldorsearch.,alld 
ptoposaI to expand the sales " 
illllstr;ltion and presentation 
capabilities through our 
outside partner - COSS. 

FNWL 000074 
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Key Individual Goals . Measures/Action Target, Actual Accomplishments 
(list in priority order) Plan Dates (describe and rate) 
Financial Blueprint 
Development and 
Management 

Marketing - Annual 
Budget/Quarterly Budget 
Preparation and 
Administration 

Develop Implement new 
Controlled Business Rule 
for liberalizing advance 
commissions 

Create and manage 
introduction of new Top 
Life Producer Awards 
and recognition program 

Continue to 
enbance and 
improve the 
Blueprint. Add 
new profiles and 
develop new 
display and 
support materials 

Ongoing 

Develop annual 7/03 
budget for all Life 
Marketing 
departments 
Manage expenses 
to stay witbin 
budget Quarterly 
Complete quarterly 
budget 
explanations 

Re-define the 9/30/03 
commission 
advance rule to 
allow advances on 
controlled business 
Work with MIS 
and Operations to 
implement 
Introduce to Field 

Create Top 6/30/03 
Producer Awards 
for Life 
Implement 
program to field 

4 

App. N-62 

:fW:i:J~~~i!/!:!~s~:fst:e~~:::;: •. 
' ~sistinjh·e agent lIt pri"idiilg : 
)~I:uepririts t6 their cliimts.:·' .. ' 
j)eveJoped a .n"ew,Shigle Adult, 
profile toeriban<:e the ..: 
I>lueprintofferlng. Redesigned: 
~th~Blueprintriienupage()n . .. . . . 
Li.feNef to impr9ve access. 
Updated the sales materi.als 

:andadded new stiPP01"f '. ':: .•... 
:;~~te~j~ls to ~elpincrt;asetl1e :'··. · 
·lJSeof Bluepnnt .. · Tbj~ sales . , •... 
tool continues to be one nUbe "· 

,:~o.ptensigh~s~.vislted ·byagelit~I, 
/Whoaccess ·iifeN et· . ... .y .. 

[,ktine· Ji5vO~/S:;.,?lL:, 

i,,;':i . . ~ ... ~ ,::" ~: ". >~\' .' -:;; ~, 

; j>ev~loped !lnew commission :-': 
: ~dvan:cerulefor controlled· ·': 
busineSs and, received ~pprovai 
toimpJement. Worlu~~with 

. ourMlS team to create the .. 
new system rules for . . 
commissions and re-confirmed · 
vvitli()perations to ensure a 
sUCCIissfullauncb . 

. Implemented and announced 
.. , ' . . ' . . tb . . 

to the field durIDg4 I qullrter 
Rating .J')C.,;.M . 
Worked with marketing staff 
to develop the criteria and. . 
awardcategorles for top'life 
producers. Implemented 
program and announced to the 
field. Added to LifeNet for 
tracking and rec~gnition 
Rating ·tJY/hoCLs 

FNWL 000075 
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Key Individual Goals Measures/Action Target Actual Accomplishm~llts 
(list in priority order) Plan Dates (describe amI rate) 
Develop and implement 
new conversion and 
replacement rules for 
commission chargebacks 

Develop new proposal for 
DM performance bonus 
to enhance life sales 

Manage and coordinate 
participation in various 
LIMRA surveys 

Develop Acbievement · 
Club conference 
workshops for PC, 
Championship, Toppers 

Develop, revise, update 
and implement new 
marketing support 
materials, programs and 
brochures 

Analyze current 12131103 
conversion and 
replacement rules 
Compare with 
industry 
Provide 
recommendation to 
Executive Staff for 
approval 
Implement 
approved changes 

Review current 12131103 
DM bonus criteria 
Work with 
Actuarial to 
suggest new 
program Develop 
recommendation 
and present to SST 
for approval 
Implement new 
program in 04 

Complete LIMRA Ongoing 
surveys related to 
Life Sales, Agent 
Compensation, 
Wholesaler proflle 
Develop worksbops Ongoing 
as needed for 
moderators to use 
Provide display 
and meeting 
materials for 
workshops 
Develop new Ongoing 
materials as needed 
Review existing 
printed materials 
and update 

5 

App, N-63 

:'~oiiversionl"eplacelneiitrules ',:'" 
'.a"iid cornpared to peer . " . .i'\ , 
~'om panies iIDdLIMRA sttidi~. 

· to determine what actiotiOis. ;; ,,0 

needed to bring ourrulesi~ : 
. line and .encourage additional" 

iif'esales. Completed the . '. 
· review and submitted . . >; 

recommend~tions to the SST; 
'Variations we consideted and···· 

"3 ideas submitted to the LifeJi:: 
President fpr approv~l. iid~~~< 
.were accepted and ,,,ill be : . : , 

'k:~::ent~d~:r;I")'· !},~·t;:~(·: 

",crea'tj,!d.WorksboPPfQgraius i';, 
'for PreSidentsCouncii; ' •. . :" 
' ChllnipionshipandLeadersliip 
", Conference. ' All programs.':'" 
were .wellrecelved and weil 
attended . . j1 L 
Rating J I Y.v75 ........ . 
Updated andpubUshedre\'is~d 
FFUL marketing materials . 
Reviewed many out<late.ti 

· publications, forms and '· 
brochures. Updated som,eand 

· obsoleted manyotbers 
Rating . Fvu"Jj' 
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I Key Individual Goals Measures! Action Targct Actual Accomplishments 
(list in priority order) Plall Dates (describe ami ratc) 
Manage Miscellaneous: 
Breaking News Bulletins 
Product updates 
Compliance issues 
OFf kit revisions 

Develop, update and 
implement new Sales kits 
for LifeNet 

Complete SEC Firm 
Element aDd Registered 
Principal coutinuing 
educations requirements 

Write new BNB's 
as needed 
Ensure materials 
meet compliance 
requirements 
Update OFT kit 

CreateFFUL 
Selling Strategies 
online kit Update 
Annuity Sales kit 
Create Small 

Ongoing 

Ongoing 

6/03 

8/03 

Ongoing 

Business Selling 2/04 
System 

Complete course 10/31103 
requirements: 
Interviewing, 
hiring, firing RR 
Tax free exchanges 
The USA Patriot 

6 

App. N-64 
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V, Performance factors 2003: 
name 

Instructions: To be completed at the end of the review process, Employee and supervisor may wish to discuss 
initially to determine a baseline or starting point. Employee and supervisor should each rate the employee by 
checking the rating that most closely matches the employee's performance on that factor. This section is 
designed to provide an overall picture of the employee beyond his or her contributions as defined by the 
individual goals. It is also intended to generate an active discllssion between the employee and supervisor. The 
ratings are as follows: (0) Outstanding; (S) Satisfactory; and (NI) Needs Improvement. 

8 

FNWL 000078 
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VI. Final Overall Summary: 
name 

Instruc~ions: To be completed at the end of the review process . This summary should include 
accomp.ltshments and disappointments for the year. In addition, qualitative as well as quantitative 
evaluations should be used to stimulate discussion with the em 10 ee. 

9 

App. N-66 
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Farmers Insurance Group 
PERFORMANCE AND DEVELOPMENT PLAN AND REVIEW 

2004 Performance Year 

1. Identification and Signatures 

This form is intended to guide and document performance and development discussions. It is not an end 
in itself. The discussion is what's important. Both parties should take time to prepare properly and talk 
candidly. We owe this to our people. All shaded sections are to be completed at the end of the review 
period. If you are filling in this form on line, the boxed-in areas will automatically expand to accommodate 
your text. 

Employee Name: Dennis Willhire S9cial Security No: 535-64-3073 

Employment Date: 7/11/1978 Date Assigned Position: 6/1/2000 
------------------------

Division: Farmers Life - 54 Department: Life Marketing & Sales - 351 --------------------------------
Job Title: Life Marketing Manager Salary Grade: 37 

~4---
Date 

Next level Date 

Interim Reviews (Minimum of one per review eriou) , 

Manager Initials Employee Initials Date 

Manager Initials Employee Initials Dare 

Manager Initials Date 

. . . . . Signii:ture· ..... '.. . 

:.:.:-~_:--"nf-~:";,,d,~:..,:1:~h~.:::\:CL:~:,,,,,4s~,g~"::::;=,"=,=,=" ..... =. ====-='==~--' .:'. ... '..c .•• :.., •. ~---.---~'~.i-·' 

F 00 063 
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II. Organizational Goals - 2004 Dennis Willhite 
NflIIJe 

Instructions: Based on the Company Focus Goals below, each organizational unit has established key goals for the 
review period. List your unit's goals in the space provided. These should be specific to the department and identify the 
main objectives for your work group. Your unit's goals are supplemenral to the Overall Company Goals. Using the 
most applicable of these goals as a basis (you can pick from any of these groups), establish individual performance plans 
under Section III, Individual Goals. 
*Because our overall goal in Claims handling is to pay what we owe-no more, no less, Farmers Insurance Exchange 
employees should QQ{ establish an individual goal in support of Overall Company Goal # 1. 

*Focus Goals 

1. Profitable Growth* 
a. Surplus ratio goal 
b. Combined ratio goal 

c. FLI Business Operating Profit * 

2. Agents of the Future 
a. Agency appointments 

3. Life 
a. Issued and Paid policies 
b. New life insurance protection 

c. Issued and Paid* 

d Issued and Paid policies per PTA * 
4. Customer Retention 
5. Auto Growth 
6. Business Success 

a. Written Apps per Risk Mgmt Employee * 
b. PIF per Employee * 
c. Reengineer processes which will 

.facilitate growth of life insurance in
force, while improving productivity and 
reducing expenses. * 

7. People 
a. Accelerate our ability to identity and 

prepare the next generation of leaders 
through a focused development effort 
within each function. * 

8. Customer Experience 

1a. Increase organically by 2%. 
1 b. Achieve 99% or bener. 

1c. $232.7 million* 
(FGl goal: $1.36 bitlion business operating profit.) 

2a. Appoint a minimum of 3 ageots per 
district with a career success ratio of75%. 

3a. Minimum of 19 per full time agent. 
3 b. Achieve $31.2 billion. 

3c. 192,191 policies * 
3d 19.0 policies * 

4. Improve all lines customer retention by 5 
points. 

:>. Minimum 10% increase in new business in 
all markets. 

6. Achieve $1.36 billion business operating profit. 
6a. $1,097 apps* 

6b. $6, 71 0 polides * 

7. Achieve a focused development effort in each 
function. 

8. Exceed common industry benchmarks: 
- Achieve a target customer experience rating 9f 

85% for out servicing operations and 80% of 
claims. 

B. Unit Goals (Unit=work group to which the employee most directly contributes) 
Goal Description Measures 

2. 

App. N-68 

FNWL 000064 

Exhibit 17, page 165 



III. Individual Goals 2004: 

Instructions: At the beginning of the review period. determine 
Individual Goals as they relate to the Organizational Goals on Page 2. 
In the far left column indicate. by #. which Company Ot Uoit Goal 
(from Page 2) the Individual Goal supports (e.g. Al. B3). Establish 
performance measures. both quantitative and qualitative. and target 
dates for completion. 

Everyone is required co have a Customer Experience goal. 

Dennis Willhite 

Name 

'Instructions: At the end ofth~ ;· 
reyiew period, describe the 

· actual accomplishments and 
eya1uate t:<ichgoal using the 
following rating scale: '. 

.·:ElCl;eeds expectations 
ly,[eetsexpectations 
jJeiow expectations 

Key Individual Goals Measures/Action Target Actual Accomplishments 
, (list in priority order) I)lan Dates (descl'ibe and rate) 

1. Manage the process for 
all variable materials to 
be in compliance by the 
appropriate dates and 
within budget 

2. Manage the 
development of new 
marketing/sales 
initiatives, products and 
programs 

VULredesign and 
update 
VA redesign and 
update 
WM Accumulator 
& VUL 2 update 

Develop and design 
product, 
implementation 
and launch for: 
-Simple Term 
-ROP 
-Small Business 
Selling System 
-Multi-Jine 
Discount 
Calculator 
-Financial 
Blueprint updates 

3 

5/112004 
12/3112004 

Ongoing 

App. N-69 

. WO'rked'direc'dywfth;]\:ricj , 

)~~fi~liwgi~!;e 
.,~itin~:tn~~ts . . '.' 
!.'Wi)rking'dii;ectlyWitb . . .:0 ". 

" 

. '~" . 

'Syst~mis scli~duh!d .fot.liuirt<;ll.,c 
. i~F-~bru~ry. Multi~Une : ~- --' 
. caICulatot is scheduled to 
· l~~nch end of January. ROP 
plans specs beingfinalizedalul 

· positio:nillg strategy being . . 
fimilized. Revise a~d update .' 
Financial :blueprint materials 
:.lrtddeveloped new display ' . 
:D:laterials for greater .' .. ' 
ac'ceptance and .usagebYfbe 'field . . ". .. ... ..' 

'. 

iRating:meets 
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Key Individual Goals Mcaslll'cs/Action Target Actual Accomplishments 
(list in priority order) Plan Dates (desca-ibe and rate) 
3. Manage the 
monthly/qtr, Budget 
review. Develop the 
annual budget for Life 
Marketing to present to 
the Budget Committee 

4. Manage and coordinate 
FLI participation in lSI 
annual Industry program, 
Life Insurance Awareness 
Month 

Review functional 
expenses monthly 
and quarterly. 
Manage expenses 
to ensure costs 
remain reasonable 
relative to 
marketing 
initiatives. 
Complete Annual 
Budget 
presentation 

Design and 
distribute specific 
communication 
template and 
marketing 
strategies for 
agents to use with 
their customel'S 
during event 

4 

Monthly 
Quarterly 

July 04 

July -
September 

App_ N-70 

i>eveh)pedalldprtis(mte(ltlt~ . •. 
· IJfeMarketingAnnua.lB~dget 
totheFLIBudgetCommittee: • 
Managed majofexpenses, iike . 
traveling and promotioDson a . 
monthly. basis aiulcompleted 
quarterly explanations forthe . 
Budget Committee;lS .. ' 
required, (::olii;\ borated With. 

·.,:!~~~~;Zri:l:a1t:it;f~~:~ ·'· 
for· major marketing . 
initia~ives. 

;Rati'nlhrne~ts . 

Zi~:i~V~5IAt!D 
::Nvar~nes~:¥oritli.J~dilllhj -

· sue~ess.ful.pr~gram •• t~at.help~, 

:#t~~:~#W.~~$f,t~:R¥~~t~~··.· .. '. 
-, ,> , ,:,' .',-,'i 

!lk-ti~g:~xc~~ds,j . _> ', ...• 

F 00 066 

Exhi bit 17, page 167 



Key Individual Goals Measures/Action Target Actual Accomplishments 
(list in priority o)'der) Plan Dates (dcscribe and rate) 
Develop and Manage 
various communications 
strategies for internal 
customers, state sales 
management teams, 
customers 

Create point of sale Ongoing 
customer material 
Design Product & 
marketing/sales 
materials 
Create and publish 
press releases and 
other information 
for the public 
Create and publish 
communication to 
agents. 
Presentations for 
Executive Staff, 
Employees and 
Sales team. 

5 

App. N-71 

~ l)~veloped andw9J.l<edon new 
materials forvariabie 

_P~Q~~cts, fina~ci~lbiueprlnt, 
.SmallBizSellirig System, 
l\1;ulti-linediscoilDt calculat!ir 

.' design. CreatedpJ;"csentation 
materials for.Jifemasters and 
TopperscliIJ} workshops 
Worked with Corp . 
Communications 00 life 
· communjc~~i~minitiatives .to 
.' erisureLifedid:n't get lost 
beliindot~erFariners ·. Gr<iup 
programs. Directly ilrvolved in . 
l'I'ri~jng aridl'~viewjDg lifefi~ld . 

.'. *.nnouncem,eJlts·and BNB's. . 
pevelopeiJ productanli '. , 

· mark~ting- iniqatives .. ' .. 
· pr.esent~Honsforexectitive 

·.~t~trji~~PI~"Term, ·~Op, 
;])e:veloped·vaii()us, press 
:i:~leai!~ilJld.ads t'orrmblic . 
: c~:n.siim·PtiQij :toutjngFariners 
'· :'Life.~~d leailel:ii/.tbe . 
. :insUrancehidlistry. 
C6~duct~dmlt~y. agen t, 
distd({anilfi~ldmaDagernent . • 

:fi:f~~~1;~?J::; . 
Ii!.ecomp~yint~e IniIustry. 

Ratlng:exceeds 
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I 

IV. Skills Development 2004: D~Llnis WJ1lhiu 

Name 

Instructions: This section is designed to help individuals develop skills that enhance performance. Using 
the list of skills below, circle 3-5 that would positively support the individual goals to be accomplished during 
the review period. Prepare a development plan to build these skills. You may wish to refet to the VCU (~r 
additional job-specific skills. 

We strongly encourage all employees to focus on continuing insurance education. This aspect of the plan 
should include specific goals and actions, describing what is to be accomplished. Depending on the individual's 
job, goals could range from reading insurance-related articles on the Employee Dashboard and in periodicals, 
to participating in self-study courses like Insurance Essentials or classroom courses like CPCD. 

Completion of the development plan mayor may not affect results on the job, but can provide additional tools 
to assist in meeting expectations. At the end of the review period, no ratings are required but commeClts 
regarding the accomplishments in the specified skills should be provided. 

Financial AcwneCl 

Quality Focus 

Insurance 
Education: 

Development Plan 
1. Technical Proficiency - To research, analyze, and recommend a new insurance related product, or develop a 

new and creative approach for an existing line of business to expand knowledge and abilities. 
2. Global Perspective - Assist the VP Marketing who has been assigned to a Zurich Committee for 

assignments related to global issues. 
3. Driving Execution - In the interim, while the Director position is open, prepare weekly and monthly emails, 

reports, and presentations of results which can be communicated by the VP to management and the field. 
Also, "roll-up" any execution plans and gaps for presentation by the team for communication to the VP 

. ", .~ 

6 

I 
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V. Performance factors 2004: Dennis Willhite 
Name 

Instructions: To be completed at the end of the review process. Employee and supervisor may wish to discuss 
initially to determine a baseline or starting point. Employee and supervisor should each rate the employee by 
checking the rating that most closely matches the employee's performance on that factOr. This section is 
designed to provide an overall picture of the employee beyond his or her contributions as defined by the 
individual goals . It is also intended to generate an active discussion between the employee and supervisor. The 
ratings are as {oHows: (0) Outstanding; (S) Satisfacrory; and (NI) Needs Improvement. 

7 

App. N-73 

FNWL 00 069 

Exhibit J 7, page 170 



VI. 2004 Final Overall Summary: Dennis Willhite 

Instructions: To be completed at the end of the review process. This summary should include 
accomplishments and disappointments for the year. In addition, qualitative as well as quantitative 
evaluations should be used to stimulate discussion with the empJoy_ee. 

Name 

t~~~~~~~~tt~~jl'''~it{TI;'''2 "<~1fr;S~~~j~;.~e·. ~ ,. " . . .... ' .... }::.~: .. ~.: .. : .. ::" . :,~ :;: ,. ;:.,;!., Y .. ... 
;(iW~;h~4~!I'eQie,~4(i~Year!!fQ1~~" .. ' illes,suc"e~s·RD,.d excellent colIaJJoration betireenA)lto;I;Tome and' Life.;,~Stm~g 

;,;;1<:-:;:.'"'.. 

.. .. 

- .. ~ '; 

8 
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Dennis Willhite- Jan 06 development discussion key point 

Existing Building Block? 

• Initiative and ideas- CSR and SB 
• Field presentation- CI as an example 
• Better team participation 

Development Item and Areas 

• Team building and management- getting others to do what you want
your resources and other- don't be constrained, be creative and 
resourceful in getting to your goal 

• Implementation- workon planning, execution and follow-up 
• Build key relationships- here and in LA, e.g. Paul Evanoff and Jim 

Vannice, Zone and LAHO Marketing 

App. N-75 

l 
Exhibit 17, page 172 



Performance Management Form of Willhite, Dennis H 

Year-End Assessment (2007) 

Personnel Data 

Employee Name: 

GEMS 10: 

Local Employee Number: 

Business Segment: 

Business Division' 

Function: 

Sub-function: 

Objectives 

Willhite, Dknnis H 

70047725 

USWDSW02 

Marketing 

BU I Counlry I Region Marketing 

Organizational Umt: 

Position Title : 

Line Manage~ 

Matrix Manager 1: 

Matrix Manager 2: 

Country

Entry Date: 

CONFIDENTIAL 

No data 

No data 

Douvia. Michelle L 

Groves. Rion S 

No data 

11 JUl. 1978 

Start Dale of Current Position: ' 16 Mar. 2007 

~xpand our product offering and introduce a new, innovative program to A)Develop and Implement full 
!simplify the Life insurance sales, application, underwriting and issue aunch/communication plan for Simple 
process. Significantly reduce the time it takes to submit a life erm fast start in January 
~ppiication. approve and issue a policy. Create a processthat more B)Develop and launch Simple Term fast 
Flosely resembles e-Auto and e-Home. integrating online submission. start Promotion for 1st Quarter 07 
pnline underwriting approval, binding the coverage, and automatically C)Establish a process thru Farmers 
issuing the policy with no manual intervention. Respond to ongoing procurment on Agency Dashboard for 
~gent demands for a much simpler and quicker life application process. l'lgents to purchase eSignature Pads. 
~reate a Life product and process that will make it easier and D)Promote use of eSignature with ePads 
~ncourage Farmers agents who currently don#t write Life to become or all agents to maximize the benefits to 
engaged and contribute to our Life sales growth strategy. he agent and customer when selling and 

purchasingSimple Term. 
p)Review success and agent feedback 
bf Simple Term 

Willhite.OennisH 

<Please Select> 

117 

Douvia; Michelle l 
. >~ 

<Please Select> 

App. N-76 

I=)Develop plans to enhance and expand 
product reach within the agency force 
~)Integrate Simple Term into eAuto, 
feHome and eCMS 

)Develop and implement Simple Term 
olutions that tarQet each or the major 

Groves. Rion·S . 

<Please Select" 

35% 

FNWL 000036 
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Performance Management Form of Willhite, Dennis H 

our products to the 2001 CSO mortality table, while 
presents us with an opportunity to do a number of product 

r.h'~n"p,:: and enhancements to the life insurance product offerings, and 
an opportunity to integrate more closely with PersonalLines and 

ir.rlmlmp,rr.i,,,I Key to the integration is ease of submission by the agent, 
k1evelODlment of life discounts for customers and enhanced product 

for both agents and customers. The new Farmers EssentialLife 
of products have been created and begins with the launch of 

IJO"rmpc,:: EssentialLife Universal Life (FEUL). 

CONFIDENTIAL 

marketing and sales tools 
agents to integrate FEUL 

",~.;nc'l,c'''m agent sales process 
II1\llnl~'nr:\tp UL into multi-line discount 

<Please Select> <Please Select> 

evelop a program that provides the resources, support and incentives 
eeded for our State Sales Management Teams (State Exec, OMM, 
ife Zone Managers, Life Sales Specialists, OM#s) to support and assist 
armers agents in becoming MORT qualifiers and MORT members in 
007 and beyond. Agent benefits include; increased Life sales, 
rofessional recognition, increased financial rewards (commissions& 
onus) and personal achievement and satisfaction. Membership in the 
illion Dollar Round Table is one of the ultimate achievementsfor the 

ife Insurance Sales Elite. Elevating the significance of MORT, 
embership benefits, and the recognition associated with this 

chievement within the Farmers organization is an important element of 
ur overall Life growth strategy to meet our 2010 Destination Greatness 
oals and be recognized as an industry leader. 

2(7 

App. N-77 

<Please Select> 

) Creat MORT Home Page (with 
upporting links) on Life Net created to 
rovide resources and support to State 

ecutive, OMM. LSS. Life Zone 
anager. OM#s and agents 
)Create MORT Requirements 
ighlighting what is needed to become 
n MORT qualifier. 
)Track Your MORT Progress - Agents 
iew personal sales success to ensure 
eeting MORT requirements, 
) Create MORT On Schedule tracker # 
ighlights agents who are currently at 
0% achievement. 

Create MORT Success Tracker # 

25% 

20% 
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Performance Management Form of Willhite. Dennis H 

, .,; .. ' •. I) .~' , . '_:':'" ' . . .: . , ~-:~' . _ . _, 

;i':\i:}~qouJ~{q~~lIe ·L 
<Please Select> <Please Select> 

CONFIDENTIAL 

~ racks the sales results of those agents 
~pecificatly identified by the LSS for 
rnentoring. 
Cc)Create MORT Rewards # Profiles new 
ompany award and achievement details 
or Achievement Clubs 

f:;) Create MORT Promotions - Details 
~nd incentives about MORT promotions. 
~)Create MORT Mentoring Program that 
pan be scaled and used by any OM to 
~nhance Life within the district 
I)Create MDRT incentives program for 
1st ate Sales Management Teams 
~)Create and test pilot program for 
Fv1DRT Coaching of agents by 
professional coach 

.~-; .. ' .-·t 
. "/::}\gfQ)l9$.Rjoil.~3\ . 

<Please Select> 

Develop and enhance Agent life Training programs. Agents are drifting A)Work with Director of life Sales to 
Into transactional selling with minimal needs selling. We needto improve evitalize Life Training in University of 
~gent Life training and develop tools to emphasize needs selling. This armers. Post University Life Modules 
~i11 improve customer retention and ensure appropriate coverage is and LUTC 
~eing provided to our customers for all the right reasons. ~) Work jointly with HO Sales on 

ntroducing and supporting the VIP 
Program with Life Specialists 
(:;)Oevelop and implement Real Life 
Needs Analysis Tool to complement 
~Iueprint and provide a more 
Fomprehensive needs tool for our agents 
P)Work with UofF to develop Small 
Business training programs for OM's and 
Agents 

IMllhite' Dennis H . . DOuvla. M icheil e L 

3/7 

App. N-78 

o enhance the cross-sell effort between 
ife and Commercial 

"') Develop and implement the Business 
~Iueprint assessment tool to lead agents 
hru a simple analysis of a business and 

r:Jetermine risks that should be covered 
py Life insurance. Annuities and FFS 
products 

20% 
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Performance Management Form of Willhite, Dennis H CONFIDENTIAL 

<Please Select> <Please Select> <Please Select> 

4fl 

FNWL 000039 

App. N-79 
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Performance Management Form of Willhite, Dennis H CONFIDENTIAL 

Year-End Asses::;ment Comments on the Competency Framework 

Willhite, Dennis H Douvia, Michelte L Groves. Rion S 

Change 

I i I I 
Operates effectively in change 

situations 

Results 

Gets things done; using appropriate 

techniques in a timely & effective 

manner, to budgetary and other 

financial standards 
-' .. .0 , 

Collaboration 

Works and communicates 

constructively with others, placing 

collective success above individual 

gain 

Customers 

I I I I 
Delivers a high level of service 

internally and exlernalty 

People 

Realizes full potential in self and 

others and pursues formal and 

informal development opportunities 

Interpersonal 

I I I I 
Develops and maintains trust-based 

relationships 

Strategy I I I I 

517 

FNWL 000040 

App. N-80 
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Performance Management Form of Willhite, Dennis H CONFIDENTIAL 

Actively contributes to the 

I I I I 
achievement of the organization's 

strategy 

Innovation 

Generates innovative solutions 

through creative, daring, and original 

thinking 

( ', . .• '~?" " ',' ' ,:Y>~t;:~\~~;i;';tSt~f;A,rzi\'i~)':'j;.:~y,} " " 0.;"- ' • '. ~' , ;;:,; ' ::f~:\>'?:' :' " 
,?;,'t>,. 

Integrity and Compliance 

Takes personal responsibility for 

acting with integrity and ensuring 

compliance in everything that they do 

6/7 
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Performance Management Form of Willhite, Dennis H 

Year-End Assessment Overall Comments 

Willhite, Dennis H Douvia, Michelle L 

Overall Rating Not Applicable or No Basis 

Year-End Assessment Meeting Confirmation 

Willhite, Dennis H 

8 May. 2008 

717 

Douvia, Michelle L 

App, N-82 

CONFIDENTIAL 

Groves, Rion S 

B May. 2008 

Groves, Rion S 
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Performance Management Form of Willhite, Dennis H 

Year-End Assessment (2008) 

Personnel Data 

Employee Name: 

GEMS 10: 

Local Employee Number: 

Business Segment: 

Business Division: 

FunClion: 

Sub·runctoon: 

Objectives 

Willhile. Dennis H 

70047725 

USWDSW02 

Marketing 

BU I Country I Region Marketing 

Organizalional Uni!: 

Posilion Hie: 

Line Manager. 

Malrix Manager 1: 

Malrix Manager 2' 

Counlry: 

Entry Dale: 

CONFIDENTIAL 

No dala 

No data 

Douvia, Michelle L 

No data 

No data 

11 Jut. 1978 

Start Date of Current Posilion: 16 Mar. 2007 

pevelop a Foremost branded Simple Term product offering for the IA 
phannel, and pilot a marketing/sales campaign in GA to attract 
ndependent agents to become licensed/apPointed with Farmers Life 
find sell ForemosUFarmers innovative new life product - Simple Term 
Life. 

1) Appoint 40-50% of lA's contacted by 80% 

end of 6 mo pilot 
2) 40-50% of appointed agents writing 
STL 
3) Achieve multiple sales per agent 
durinQ pilot, 4-8 policies 

<Please Select> <Please Selecl> 

Miscellaneous projects: 
Research Bank Insurance channel and develop marketing strategy to 

!enter channel - piloting with small regional bank and offering Simple 
~erm Life. 

Review life training needs of new state agent program in Wisconsin. 
MORT presentation at LSS Conference 
Assisted with Business Blueprint development and deSign 

Willhite. DimnisH' 

1 15 

App. N-83 

Douvia. Michelle:.L 

10% 
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Performance Management Form of Willhite, Dennis H 

r . .. 

<Please Select> <ptease Select> 

-,,,.- , .. , -. 

<Please Select> <Please Select> 

2/5 

App. N-84 

CONFIDENTIAL 

Douvla, Michelle.,[ , .. 
.:/:.' ... .. .... ': .. · .~:· I . . . .. :;. . , " 

"" w; 
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Performance Management Form of Willhite. Dennis H CONFIDENTIAL 

Year-End Assessment Comments on the Competency Framework 

Willhite. Dennis H Douvia, Michelle L 

Change 

I I I 
Operates effectively in change 

situations 

Results 

Gets things done, using appropriate 

techniques in a timely & effective 

manner. to budgetary and other 

financial standards 

Collaboration 

Works and communicates 

constructively with others, placing 

collective success above individual 

gain 

Customers 

I I I 
Delivers a high level of service 

internally and externally 

People 

Realizes full potential in self and 

others and pursues formal and 

informal development opporturi~ies 

Interpersonal 

I I I 
Develops and maintains trust -based 

relationships 

Strategy I I I 

3/5 

FNWL 000045 
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Performance Management Form of Willhite, Dennis H CONFIDENTIAL 

Actively contributes to the 

I I I 
achievement of the organization's 

strategy 

Innovation 

Generates innovative solutions 

through creative, daring, and original 

thinking 

. ~l~~~Et~t~~l"~~r¥/:.~:~;.~ ~};'~::\~ '-:~~,: : . '::r~',~ ···::f)i", .~'}'X>" ';'C::'!:'i{J, , ~ . 
,:} , 

Integrity and Compliance 

Takes personal nesponsibility for 

acting with integrity and ensuring 

compliance in everything that they do 

415 

FNWL 000046 
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Performance Management Form of Willhite, Dennis H 

Year-End Assessment Overall Comments 

Willhite. Dennis H 

Overall Rating Meets Expectations (3) 

Year-End Assessment Meeting Confirmation 

Willhite, Dennis H 

4 May. 2009 

5/5 

Douvia. Michelle L 

App. N-87 

CONFIDENTIAL 

Douvia, Michelle L 
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Performance Management Form of Willhite, Dennis H 

Year-End Assessment (2009) 

Personnel Data 

Employee Name: 

GEMS 10: 

Local Employee Number: 

Business Segment: 

Business Division: 

Funclion : 

Sub-function; 

Objectives 

Willhile, Dennis H 

70047725 

USWDSW02 

Marketing 

BU I Country I Region Marketing 

Organizational Unit: 

Position Title: 

Line Manager 

Matrix Manager , . 

Matrix Manager 2: 

Country: 

Entry Date: 

CONFIDENTIAL 

No data 

No data 

Oouvia. Michelle L 

Fitzpatrick. Brian J 

No data 

11 Jut. 1978 

Slart Dale of Current PoSition: 16 Mar. 2D07 

Design, develop and implement multiple marketing strategies as part of 1) Create 3Test marketing campaigns 
a pilot initiative to determine the most effective way to introduce Direct Mail, Sales Call and Meetings). 
Farmers Life into a new distribution channel - Independent Agents ~) Develop base metrics for success; 
Georgia is first test state), successfully appointing lA's and realizing ~0-30% response rate, 10-20% agents 
ales of Life products (beginning with Simple Term Life). ~ppointed, 25-35% agents writing Life. 

~) Launch a 3 test pilot in March 

gents will receive direct mail marketing 
1 st direct mail offer with Personal-URL 
PURL) 
nd & 3rd direct mail offers if no response 
ales support call if direct mail fails 
est #2 # Sales Support • 

ents will NOT receive direct mail 

11 10 

. ObWia; Michelle 
~ . .. . 

App. N-88 

~) Analyze results and determine most 
~ffective method of marketing during six 
month pilot. 
~) Finalize results of pilot and submit to 
~enior staff for discussion and decision 
pn how best to expand into new IA 

hannel 

Fitzpatrtc(SnimJ 

30% 

FNWL 000048 
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Performance Management Form of Willhite, Dennis H 

arketing 
First contact will be sales support call 
Establish if personal contact initially is the 

ost effective approach 
est #3 # Town Hall Meeting· 
gents will receive invitation to Town Hall 
tyle meeting 

First contact will be invitation to the event 
Follow-up with sales support call' 
Planned for Atlanta metro area 
-6 meetings 
0-100 agents per mtg 
iveaways 
oordinated by Foremost Agency Sales 
upport 

Determine if face-Io-face contact is the 
ost effective approach 
irect mail was the preferred method and 

rom a business perspective was the most 
ffecient and cost effective based on 

esponse rates. The pilot group in GA 
as just under 1,000 agents. More than 
60 agents responded and 150+ 
gents/agencies submitted paperwOrk to 
et appointed with FlI 
nd over 100 agents/agencies appOinted. 
reduction from appointed agents was 
elow our projections. Several mitigating 
ircumstances came into play: 
Over price term product in an IA 
nvironment could not be. overcome by 
aseof doing business alone. 
lA's are mUlti-line and expecled mUlti-line 
iscounts and more life products to offer. 
The very poor economy negatively 
mpacted opportunities. After 

anagement discussions, it was decided 
o discontinue the pilot for now and look 
or future window to expand. The overall 
bjective of how best 10 engage lA's was 
success and the direct mail with online 

Meets Expectations (3) 

2/10 

<Please Select> 

CONFIDENTIAL 

<Please Select> 

FNWL 000049 
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Performance Management Form of Willhite, Dennis H 

Design and develop marketing collateral and product support materials 
or Independent Agent Channel, including Foremost affiliation on all 
materials. 

very innovative, comprehensive and 
ppealing marketing program was 
eve loped and put into action consisting 
f: 
. arketing/Sales Materials 
Invitations/Reminders # email.print. 
ostcard 
PURL # Personalized Landing Page for 
II targeted IA#s 
Postcard follow-up 
PPT Template for presentations 
New Design Theme for STL materials 
Congratulatory messaging 
Customer Letter sample 
Fast Start Kit 
Welcome greeting 
Agent # What#s In It For Me (WIIFM) 
ighlight piece 

uick Look Product Summary 
AgenVProduct Guide # Full version 
Customer Brochures - 2 

Signature Pad 
Quick Start guide for ePad install 
Sales Support highlights and toll free 
umber (e-mai[ also) . 
Customer Service highlights and toll free 
umber (e-mail also) 
Agent appointment incentive 
1st Application Incentive 
Production leve[ incentives (5 issued, 10 

ssued, etC#) 

ne-to-One Marketing & Personal URls 
ersonalized postcard provides content 
nd information tailored to each individual 
gent based on key drivers. 
ersonalized postcard features a PURL 
hich directs the agent to a personal 

andin a e. 

3110 

App.N-90 

CONFIDENTIAL 

1) 3 direct mail pieces 
2} Fast Start Kit for agents 
3} STL product guide 
4} Communication materials 
:5} Website style & look 
~) STL customer materials 
17) Meeting materials 

30% 

FNWL 000050 
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Performance Management Form of Willhite, Dennis H 

a unique and innovative way to 
and introduce very effective 

keting materials and support. 

Meets Expectations (3) <Please Select> 

CONFIDENTIAL 

<Please Selecl> 

Design and implement an online introduction to Farmers Life offering fo 1) Create a website for online 
agent prospects that provides real-time feedback, analytics, and ommunication, product demonstration 
eporting for agent appointment activity. and personal agent information capture. 

2) Create personalized URL's for agent 
prospects 

Personalized online landing pages, 
support and acess offers the agent 
elevant content and incentives based on 

desired actions. Personalized direct mail 
piece with personal URL is sent to the 
agent # 3 mailings planned over 2 weeks. 
When the agent visits the personal 
anding page, a #visitor# email alert will be 
automatically sent to the email address of 
he assigned Sales Support 
representative 
~he landing page will be personalized for 
~ach agent with pre-populated contact 
nformation. Additional online support and 

Fonten! included: 
/'lew IA version of LifeNet with: 
~New Business/Get It Issued 
~Commission 
#Simple Term Product/Marketing 
Materials 
#Simple Term Quick Rater 
#Policy Service - Customer Service, 
Policyholder Info, Phone and e-mail 
ontact info 

#Sales Support contact Info 

4110 

App. N-91 

3) Create online reporting to capture all 
agent prospect visits 
4) create online agent appointment 
contract access 

10% 
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Performance Management Form of Willhite, Dennis H 

Willhite, DennisH , 

Rules and Tracker 
links as identified 

1i'l'0De(;lal Welcome Home Page 
e/photo of Sales Support/Customer 

person - wa rm & fuzzy 
Our Company/Financial Strength 
FLI # Letter and Home page 
t# 
Term Playground for online 

access and activity including 
and production were made 

IClViEllialOle with complete monitoring and 
ifp,'rU,,,c,1c for the agents and farmers 

team, It was the first time we had 
such a robust feedback loop 

Ir~nl"rrllinn 1 st touch contact with 
ilrc)s[)lec'tive agents, thru licensing, 
1::II'\nn,nYlTlPnT and production . 

Exceeds Expectations (4) <Please Select> 

Agent appointment goal of approximately 25% of independent 
contacted, and producing approximately 4-6 policies per agent 

hough we had much success with the 
ilot and lesting of contact programs, 
arketing support and engagement - Due 

o many unforseen issues beyond our 
mmediate control we did not meet our 
roduction goals: 
The pilot was originally based on 2000+ 
gents in two states. This was reduced 10 

ess than 1000 agents in one state. 
The pricing challenge of simple term in 

he IA channel was more important than 
e anticipated Though very convenient 
ilh our automated process, the rate at 3 

imes more than underwritten term 
roduets was just too much of a gap. 
Not havin mUlti-line discounts and more 

5/10 

App. N-92 

CONFIDENTIAL 

<Please Selecl> 
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Performance Management Form of Willhite, Dennis H 

Willhite, Dermis H 

han one life product offering was also a 
ig negative in the eyes of the lA's. 
The severe economic dedine at the 

beginning of the test had a tremendous 
egative impact on the willingness of lA's 

o expand and grow with new products 
rom new carriers. 

he process is sound and with a few 
mprovements based on lessons learned 
urinng the pilot, we could test again in 

he future with better sales results 

Partially Meets Expec1ations (2) 

6/10 

<Please Setect> 

App, N-93 

CON F IDENTIAL 

<P lease Select> 
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Performance Management Form of Willhite, Dennis H CONFIDENTIAL 

Year-End Assessment Comments on the Competency Framework 

Willhite, Dennis H Douvia, Michelie L Fitzpatrick, Brian J 

Change ~aking on a new test initiative 
~rom "scratch" - designing a 

Operates effectively in change process on how best to 
situations lapproach a new distribution 

I"hannel and then implementing 
land managing it to deliver 
~reater understanding of that 
hannel - demonstrates my 

labilities to effectively change as 
reeded. Creating a scalable, 
!Successful solution where none 
~xisted previously. 

Results ~eing able to conceptualize a 
rew way of doing business 

Gets things done, using appropriate ~ithin a new distribution 
techniques in a timely & effective channel, creating processes 
manner, to budgetary and other and techniques unique to this 
financial standards new challenge, engaging new 

agents to do business with us 
with very limited resources and 
products, Keeping within 
budget for marketing and sales. 

Collaboration ~orking with many others from 
~everal disciplines and 

Works and communicates ~mpanies within the greater 
constructively with others, placing Farmers organization was a 
collective success above individual ~ery big challenge. In the end, 

gain ~e launched an innovative 
program and process that was 
~uccessful in many aspects 
~nd it could be expanded and 
~caled to handle our entire 
QQerating territory. 

Customers At the end of the test initiative, 
we were able to bring a solution 

Delivers a high level of service o our customers that was 
internally and exlernaliy unique, innovative, and 

!effective for all. The customer 
!experience for lA's in 3 new 
~istribution channel for Farmers 
~as very good. Feedback from 
pur customers demonstrated a 

7/10 

FNWL 000054 

App. N-94 

Exhibit 17, page 191 



Performance Management Form of Willhite, Dennis H CONFIDENTIAL 

high level of satisfaction and 
excitement in what we, as an 
organization, were offering. 

People Continue striving to learn more 
about just how far I can go in 

Realizes full potential in self and becoming more creative and 
others and pursues formal and !effective in delivering solutions 
informal developmenl oppor1unil,es hat grow the business and hel~ 

lour customers. Taking on new 
initiatives that haven't been 
!explored before at Farmers is 
lone way to grow. Working with 
!others and those with less 
!experience and helping them to 
earn and grow is key to the 
~evelopment of myself and 
hose that I work with and the 

prganization as a whole. 

Interpersonal Developing and maintaining 
relationships based on trust 

Develops and maintains trust·based has been the most challenging 
relationships or me this past year. There 

have been many personnel 
hanges, including executive 
hanges, over the past few 

years, and this has made it 
difficult to build relationships. 
For the most part, I would say 
he interpersonal and trust 

based part of relationships 
within our function has 
Qiminshed. 

Strategy Irhe strategy to expand our 
marketing and sales efforts in a 

Actively contributes to the new distribution channel was 
achievement of the organization's ~ery exciting. Being the lead 
strategy marketing person to create and 

implement an effective solution 
rom the ground up was a big 
hallenge. I believe we did a 

very good job of testing the 
<.;hannel and finding solutions 
hat work. Hopefully, we will 

have the opportunity to move to 
he next level in the future. 

Innovation Exploring the possibilities of 
ow best to approach a new 

8/10 
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Generates innovative sotutions 

through creative. daring. and original 

thinking 

distribution channel was very 
exciting and allowed us to try 
new and innovative things that 
we would/could not try 
elsewhere. The personalized 
direct mail campaign with 
personalized URL's was the 
reative and innovative way for 

~s to enter a competitive 
~hannel with the "wow" factor. 
~e introduced an innovative 
rew producVprocess and 
~dded an online appointment 
~nd licensing marketing 
program that we could monitor 
f:!nd get agent feedback online 
~nd automatically. This entire 
~pproach had not been done 
:-vithin Farmers nor the industry 
at large. It was an unknown 
and we weren't sure about 
many things as we created and 
built out the program. A real 
hallenge but, also very 

exciting and fun to be involved 
with 

Integrity and Compliance ~ith so many new and 
~nknown aspects to the 

Takes personal responsibility for nitiative, there was tremendous 
acting wilh inlegrity and ensuring pversight from many gruops 
compliance in everything that they do ~ilhin the Farmers 

9/10 

prganization. Communication 
~ith and following requirements 
pf our compliance rules and 
processes allowed all 
Interested parties 10 be in the 
oop and provide feedback to 
ensure we were compliant. 
Many suggestions were made 
rom compliance, legal and 
operations to help build a 
workable process and deliver a 
program that would succeed at 
all levels. The online tracking 
001 was very helpful in meeting 
hose requirements and 

Isuggestions. 
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CONFIDENTIAL 

FNWL 000056 

Exhibit 17, page 193 



Performance Management Form of Willhite, Dennis H 

Year-End Assessment Overall Comments 

Willhite, Dennis H Douvia, Michelle L 

Overall Rating Partially Meets Expectations (2) 

Year-End Assessment Meeting Confirmation 

Willhite, Dennis H 

4 May. 2010 
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Initiative and Drive 

PERFORMANCE REVIEW EXCERPTS 
(Exhibit 17) 

"[Y]ou implemented an agent contact program for cancellations on FFUL 
contracts. As a result of the program, 188 or 31.2% decided to continue with 
coverage. This program will be implemented company wide in 1996." Ex. 17, p. 
99. 

"You continue to look for ways to improve work processes and methods. This 
includes: Implementing a bank draft verify clear procedure with Premium Billing 
to reduce the number of uncollectible write offs. This program has resulted in a 
significant reduction of uncollectible cases." Ex . 17, p. 100. 

"You seek ideas to improve the way work is done; putting emphasis on quality." 
Ex. 17, p. 110. 

"You were responsible for the development and implementation of the first 
' virtual' sales/marketing kit on LifeNet." Ex. 17. p. 139. 

"Your discovery of deficiencies in maintaining our address database and 
subsequent review and initiated solutions have made a significant improvement in 
the accuracy of the data. This has also allowed FNWL to automate the process , 
reduced our related expenses by approximately $40 ,000 per year and virtually 
removed the manual update process from Insurance Operations." Ex. 17, p. 129. 

"You took charge mid-stream of a major re-creation of our variable marketing 
material to include the 22 new sub-accounts .. . This was a great effort on your 
part considering you weren't expected to be involved in this process this year." 
Ex. 17, p. 140. 

Additional references to initiative and drive: Ex. 17, pp. 119,129, 132, 142, 154, 
162 and 170. 

Communication 

"Your written and oral communication has been consistently clear and concise." 
Ex. 17, p. 100. 

" Very etfective in written communication to customers. vendors and supervisor . 
. Oral communication is very clear, organized and articulate." Ex. 17, p. 126. 

"Written communications are very good. You have the ability to create excellent 
marking materials and conespond well to customers and agents." Ex. 17, p . 13 5. 

App.O-l 



"Y ou have effective written communication to customers, strategic partners and 
supervisor." Ex. 17, p. 139. 

Willhite's oral expression was rated as "outstanding" in 2002 and 2003 . Ex. 17, 
p. 154 and 162. 

Teamwork and Leadership 

.. y ou take action to foster teamwork and keep employees motivated to achieve 
goals." Ex. 17, p. 117. 

"Your strong management skills and experience have enabled you to quickly 
organize and regroup a part of Staff Operations that was without sufficient 
leadership or controls'" Ex. 17, p. 121. 

"You are a team player! ... You have an excellent rapport with customers and 
colleagues, and work hard to ensure Marketing & Sales is positively represented 
inside and outside the company. Your accessibility to employees and customers 
shows a genuine interest in helping others be successful." Ex. 17, p. 135. 

"YOLI are a team player and an asset to the marketing and sales team." Ex. 17, p. 137. 

"Proactive teamwork is a critical ingredient of a successful team . You 
demonstrate such teamwork on a dialed basis." Ex. 17, p. 139. 

" Dennis, you are an excellent team mate and contribute to our departmental and 
company success. You are well respected by your peers and provide a posi tive 
example for your employees." Ex . 17, p. 141 . 
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§ 5.03lmputation of Notice of Fact to Principal, Restatement (Third) Of Agency § 5.03 ... 

Reporrer':-; NO[6 

Case C itatio n:; " by Jurisdiction 

Restatement (Third) Of Agency § 5.03 (2006) 

Restatement of the Law - Agency 

Database updated March 2014 
Restatement (Third) of Agency 

Chapter 5. Notifications and Notice 

§ 5.03 Imputation of Notice of Fact to Principal 

For purposes of determining a principal's legal relations with a third party, notice of a fact that an agent knows 
or has reason to know is imputed to the principal if knowledge of the fact is material to the agent's duties to the 
principal, unless the agent 

(a) acts adversely to the principal as stated in § 5.04, or 
(b) is subjcct to a duty to another not to disclose the fact to the principal. 

Comment: 

a. Scope and cross-rejerences. This section states the general principle that a principal IS charged with notice of facts that an 
agent knows or has reason to know. Comment b examines the bases on which imputation is justified and the circumstances 
under which imputation is not relevant to or determinative of legal consequences. Comment c discusses imputation in the 
context of principals that are organizations. Comment d explores the range of situations in which imputation of notice to a 
principal affects the principal's legal relations. Comment e deals with the circumstances under which an agent may acquire 
knowledge of a fact or reason to know a fact. Comment f eliscusses when notice is imputed to a principal. Comment g 
explains that there is no "downward imputation" to an agent of notice offacts that a principal knows or has reason to know. 

A notification given or receiveel by an agent is effective as a notification given or receiveel by a principal as stateel in § 5.02. 
Section 1.04(4) defines "notice ." 

b. JlIstijicatiol1sj()r imputatiol1, limitations 011 rele\'wice o/implltatiol1. A principal's agents link the principal to the external 
world for purposes of taking action, inclueling the acquisition of t~lcts material to their work for the principal. An agent 
undertakes to act on behalf of a principal; at the time the agent determines how to act , facts known to the agent at the time 
should guide the agent 's eletermination of what action to take. if any. For further discussion, see § 1.01, Comment e; § 2.02, 
Comments c and e; anel § 3.06, Comment b. An agent also has a eluty. unless otherwise agreed, to use reasonable effort to 
transmit material facts to the principal or to coagents elesignateel by the principal. See ~ 8.11. A principal's right to control an 
agent enables the principal to consider whether and how best to monitor agents to ensure compliance with these duties. A 
principal may not rebut the imputation of an agent's notice of a fact by establishing that the agent kept silent. 

Imputation creates incentives for a principal to choose agents carefully and to use care in delegating functions to them. 

© 2014 Thomson Reuters. No claim to original U.S. Govemment Works. 
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§ 5.03lmputation of Notice of Fact to Principal, Restatement (Third) Of Agency § 5.03 ... 

Additionally, imputation encourages a principal to develop effective procedures for the transmission of material facts, while 
discouraging practices that isolate the principal or coagents from facts known to an agent. Notice is not imputed for purposes 
of determining rights and liabilities as between principal and agent. Thus, imputation does not furnish a basi s on which an 
agent may defend against a claim by the principal. 

Knowledge, including imputed knowledge, is not always determinative of, and sometimes is not even relevant to, certain 
claims and defenses. It is a matter of underlying substantive law, not agency law, whether knowledge, including imputed 
knowledge, foreclose s a claim for relief or a defense against liability. 

The nature of a principal's relationship or transaction with a third party may require perfonnance by the third party under 
terms that provide no defen se to the third party that is derived from imputation of an agent's knowledge. For example , if a 
principal makes a claim under a fidelity bond covering an employee's dishonesty, the issuer of the bond may not decline to 
pay on the basis that the employee's knowledge of the employee's own wrongdoing is imputed to the principal. 

Imputation may provide the basi s for a defense that may be asserted by third parties when sued by or on behalf of a principal. 
Defenses such as in pari delicto may bar a plaintiff from recovering from a defendant whose conduct was also seriou s ly 
culpable. If a principal's agents fail to disclose or misstate material information to a third party who provides services to the 
principal, the agents' conduct may result in flawed work by the service provider. The agents' conduct may provide a defense 
to the serv ice provider, if sued by or on behalf of the principal, on the basis that th e agents' knowledge. imputed to the 
principal . defeats a claim that the principal relied on the accuracy of work done by the service provider. Subject to ~ 5.04, the 
agents' knowledge is imputed to the principal as a matter of basic agency law. 

A principal may retain a service provider on terms or for tasks that make imputation of agents' know ledge irre levant to 
su bsequent claims that the principal may assert against the service provider. For example, a principal may retain a service 
provi der to assess the accuracy of its finan cial reporting or the adequacy of its internal financial control s or other internal 
processes, suc h as its processes for reporting and inves tigating complaints of harassment in the workplace . If the service 
provider fails to detect or report defici en cies, the principal's claim against the service provider should not be defeated by 
imputing to the principal its agents' knowledge of defi ciencies in the processes under scrutiny. 

Imputation charges a principal with the legal consequences of having notice of a material fact, whether or not :;uch fact would 
be useful and welcome. If an agent has actual knowledge of a fact , the principal is charged with the legal consequences of 
havlllg actual knowledge of the fact. If the agent has reaso n to know a fact, the principal is charged w ith the legal 
consequences of having reason to know the fact. A principal may not rebut the imputation of a material fact that an agent 
knows or ha s reason to know by establishing that the principal instructed the agent not to communicate such a fact to the 
principal. Imputation thu s reduces the risk that a principal may deploy agents as a sh ield against the legal consequences of 
fac ts the prinCipal would prefer not to know. 

Illustration: 
Illustration : 

I. P \\ants to se ll goods to the government of country X but is concerned that payoffs may be necessary to effec t 
slich a sale. P employs A in country X and advises A that P does not wish to know of any commissions or other 
payments A ma y need to pay to effect the sa le of P's goods . P may noneth e less be subject to liability for viol a tions 
of antI-bribery laws. Notice may be imputed to P of A's knowledge of payments made by A. 

Imputation is a doctrine that may carry severe consequences for a principal. For example, in situations comparable to 
IllustratIon 1, P ma y not defeat the imputation of A's knowledge by showing that P directed A to disclose to P any risk that 
pa yoffs might be mad e or by showing that A knew or suspected their occurrence but did not tell P. However, certain legal 
conseq uences 111ay require a greater showing of culpability on the part of the principal. such as the knowledgeable 
involvement of higher-level agent s. Additionally, an agent's knowledge of the agent's own conduct is not imputed to the 
principa I when the conduct contravenes 3n unequ ivoca l instruction furnished by the principal. Thus , if in Illustrat ion 1 P 
directs A in unmi stakable tellTl S to make no illegal payments , A's knowledge of payments made is not imputed to P. 
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Imputation serves distinctive functions when an agent engages in transactions on behalf of a principal. In transactional 
settings, facts that agents know or have reason to know may be material to how the parties detennine the price and terms on 
which they are willing to transact. If a principal may use an agent as a shield by claiming ignorance of facts known to the 
agent that are relevant to the terms of a transaction with a third party, the terms of the transaction to which the principal and 
the third party agree may differ from the temlS to which they would have agreed were the principal not shielded from the 
agent's knowledge. By treating the principal as knowing material facts known to the agent, imputation encourages dealings 
that more fully reflect material facts. Imputation may also encourage a principal to direct its agent to reveal material facts to it 
because knowledge of these facts enables the principal to make an informed decision how to proceed. The principal may, for 
example, decide to abandon a transaction that has not yet been consummated, or to bargain for a lower price or for other 
terms that reflect the economic significance of the facts. 

Pragmatic considerations also justify cbarging a principal with notice of facts that an agent knows or has reason to know. 
Most agents most of the time fulfill their duties, including the duty to disclose material facts to the principal or to coagents 
designated by the principal. See § 8. I I. If both agent and principal deny that an agent transmitted knowledge of a particular 
fact, a third party may confront difficulties in proving otherwise. A similar pragmatic rationale underlies the doctrine of 
apparent authority, see § 2.03, Comment c. 

In most cases in wbich imputation is an issue, the fact in question is one that a principal might well prefer not to know 
because knowing the fact will carry negative consequences for the principal in legal relations with third parties. A principal 
may, as in Illustration I, explicitly encourage its agents to be reticent when they learn of such facts. A principal may also 
implicitly encourage reticence through the incentives it provides to agents and other mechanisms of control that the principal 
deploys. Imputation makes it unnecessary for a third party to establish collusion between principal and agent when an agent 
knows or has reason to know a material fact of which the principal claims ignorance. 

It is a mixed question of fact and law whether an agent knows or has reason to know a particular fact. An agent knows a fact 
if the agent has actual knowledge of it. An agent has reason to know a fact when a reasonable person in the agent's position 
would infer the existence of the fact, in light of facts that the agent does know. Facts that an agent knows otien affect how the 
agent understands what is observed. 

Illustrations: 
Illustrations: 

2. P owns a residential property, Blackacre, and lists it for sale with A. A resides in the same neighborhood and 
knows that high winds periodically damage structures. P, who has never visited Blackacre, does not know this. On 
behalf of P, A enters into a contract to sell Blackacre to T, who does not know of the wind conditions. Applicable 
law requires that P disclose the existence of sLlch conditions to T if they are known to P Notice of the high-wind 
conditions, known to A, is imputed to r. 

3. Same facts as Illustration 2, except that A denies knowing anything about wind conditions specific to Blackacre. 
A's knowledge of wind conditions in the neighborhood gives A reason to know that Blackacre may face 
comparable peril. Notice of the peril to Blackacre, which A has reason to know, is imputed to P 

Notice of a fact is not imputed to a principal unless the agelll knows the fact or has reason to know it. This is so althoLlgh the 
agent's failure to know the fact is the consequence of the agent's breach of a duty owed to the principal or to a third party. 
The agent's failure to know the fact, however, may cause the principal to breach a duty that the principal owes to a third 
party. 

Illustration: 
Illustration: 

4. P lists a residential property, Whiteacre, for sale with A, directing A to handle al l aspects of selling the property . 
A enters into a contract on P's behalf to sell Whiteacre to T. Unknown to P and A, Whiteacre is infested by 
wood-destroying insects. An applicable statute requires a seller of residential property to have it inspected to 
determine whether it is infested by wood-destroying insects. A does not inspect Whiteacre or cause it to be 
inspected by another. A does not know or have reason to know of the infestation. Therefore, knowledge of the 
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infestation is not imputed to P. However, as a result of A's failure. P has not complied with P's statutory duty to T. 
P is subject to liability to T. A may be subject to liability to P, see § 8.08, and to T, see § 7.01. 

As discussed more fully in Comment e, regardless of the circumstances under which an agent acquires knowledge of a fact or 
reason to know it, notice of the fact is imputed to the principal if material to the agent's duties, unless the agent owes a duty 
to another not to disclose the fact to the principal. In many instances, a principal benefIts when an agent brings to bear all 
material facts then known to the agent, as indeed an agent has a duty to do. See §§ 8.08 and 8.11. Imputation charges a 
principal with the legal burdens of taking action through another person with the benefit of what each then knows or has 
reason to know. The scope of an agent's duties delimits the content of knowledge that is imputed to the principal. When an 
agent's obligations to others prevent disclosure to the principal of material facts known to the agent that are material to the 
agent's duties to the principal, the agent may be obliged to terminate the agency relationship. 

Illustrations: 
Illustrations: 

5. P Corporation manufactures construction supplies, using numerous chemicals in its manufacturing processes. 
Governmental regulations applicable to P Corporation require that it dispose of chemicals used in manufacturing in 
a manner that does not degrade the natural environment and that it promptly investigate and rectify environmentally 
damaging spills of chemicals. P Corporation employs A. an environmental engineer, whose duties include 
monitoring P Corporation's facilities for compliance with applicable environmental regulations and reporting the 
results of A's findings to S, a superior agent within P Corporation. While touring the exterior of P Corporation's 
plant, A inspects a pipe that drains used chemicals into storage vats. A observes that a chemical is leaking from a 
pipe into the ground in close proximity to a stream. A does not tell S or any other agent of P Corporation about the 
leaky pipe. Notice of the fact that the pipe leaks, known to A. is imputed to P Corporation. 

6. Same facts as Illustration 5, except that P Corporation rermits its employees to use certain of its grounds for 
leisure-time activities, such as hiking. A observes the leaky pipe while hiking P Corporation's grounds during a 
vacation from work. Notice of the fact that the pipe leaks, known to A, is imputed to P Corporation because it is 
material to A's duties to P Corporation, regardless of the circumstances under which A gained the knowledge. 

7. Same facts as Illustration 6, except that the leaky pipe is observed by B, a clerk in P Corporation's 
accounts-payable department. 8's duties do not include monitoring P CO'l)oration's compliance with 
environmental regulations. Notice of the fact that the pipe leaks, known to S, is not imputed to P Corporation. 

Not all that an agent knows constitutes a "f~lct" for pUIl)oses of this doctrine. An agent's knowledge that the agent has acted 
or intends to act in a manner unauthorized by the principal is not imputed to the principal. However, notice of an agent's 
knowledge of the agent's own intention may be imputed to the principal as. for example, when an agent makes a promise to a 
third party on behalf of the principal that the agent does not intend to fulfill. If an agent deals with a principal as an adverse 
party on the agent's own account, the principal is not charged with notice of facts known to the agent because the agent is not 
acting as the principal's agent in the transaction. 

Agents who are individuals may forget what they once kne'v\ or learned under circumstances in which an agent's memory 
does not retain the information for long. If an agent learns a material fact when a relationship of agency exists with a 
part icular principal, the principal is charged with notice of the fact although the agent forgets the fact or claims to have 
forgotten it at a later time when knowledge of the fact is material to the principal's legal relations. For example , in Illustration 
6, notice of the fact of the leaky pipe is imputed to P Corporation even if A claimed to have forgotten about it. Moreover, an 
agent may continue to have reason to know a f~lct although the agent may no longer remember it. If the agent relays the fact 
to the principal, who forgets it, the principal is charged with knowledge of the fact. 

In contrast, if an agent learns a material fact prior to the existence of a relationship of agency with a particular principal, the 
agent may not be subject to a duty to remember the fact. It is a question of fact whether an agent knows or has reason to 
know a fact at a subsequent time when the agent takes action and when the fact. if known at that time, would be material to 
legal consequences for the principal. The nature of the fact and the circumstances under which an agent learned it are relevant 
to whether the agent may plausIbly claim to have forgotten the fact. 
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Just as it may be difficult for a third party to show that an agent duly transmitted infonnation to a principal, it may be difficult 
for a third party to show that an agent remembered infonnation when the agent claims to have forgotten it. Some cases 
address this problem through a presumption that an agent continues to know recently acquired information when the agent 
acts on behalf of the principal. Others allocate to the third party the burden of showing that the agent remembered the 
information at the time of taking action. It is preferable to allocate the burden to the principal to show that knowledge, once 
acquired by an agent, had been forgotten by the time of taking action. The third party should not bear the burden of 
establishing the agent's knowledge because principal and agent are more likely to know facts relevant to proving that the 
agent has forgotten what the agent once knew. 

Illustration: 
I IIustration: 

8. P retains A to act as closing agent on P ' s behalf in P's purchase of Blackacre from T. A also acts in like capacity 
for many others. Some years before, A acted as closing agent on behalf of S in S's sale of Blackacre to T. In 
reviewing the closing documents at that time, A leamed that Blackacre was subject to an unrecorded equitable lien 
in favor of L. By the time A conducts p's closing, A has forgotten about the unrecorded lien. L seeks to enforce the 
lien. Notice of L ' s interest is imputed to P unless P carries the burden of proving that A had forgotten about the 
lien. 

Earlier academic accounts of agency and cases justified imputation as a consequence of deeming an agent and a principal to 
share the same legal identity. This approach does not adequately reflect the fact that principal and agent retain separate legal 
personalities. See § 1.0 I, Comment c. It also fails to explain why notice of less than all of an agent's knowledge is imputed to 
a principal; why notice of facts may be imputed to a principal when an agent learned them prior to the relationship of agency 
or in extramural circumstances, see Comment e; and why notice of facts known to a principal is not imputed downward to an 
agent, see Comment g . 

Most contemporary cases tie imputation doctrine to an agent's duties, often stressing that an agent has a duty to transmit 
material facts to the principal. An agent's duties to a principal may limit the scope of what is imputed but do not constitute a 
comprehensive reason for imputation itself. As noted above, a principal may not defeat the imputation of notice of a material 
fact known to an agent on the basis that the agent breached the agent's duty to comillunicate the t~lct to the principal. 
Moreover, notice of material facts that ,:n agent knows or has reason to know is imputed to the principal although the agent 
has reason to believe that the princ,ipal would prefer not to know such facts. For example. in Illustration 8, P may not defeat 
imputation of notice of L's unrecorded lien on Blackacre on the basis that P instructed A to close the transaction and 
purchase Blackacre from S without telling P about any such circumstances. 

A more comprehensive Justification for imputation focuses on its Impact on behavior. Imputation creates strong incentives 
for principals to design and implement effective systems through which' agents handle and report information. By charging a 
principal with notice of material facts that an agent knows or has reason to know , imputation reduces Incentives to deal 
through agents as a way to avoid the legal consequences of fact s that a principal might prefer not to know. 

c. imputation "'ithin organi2ational principals. Imputation doctrines, like common-law agency in general. treat a juridical 
person that is an organization as one legal person. Organizations generally function by subdividing work or activities into 
specific functions that are assigned to different people. See ~ 1.03, Comment c. Within an organization, the work done by 
some agents consists of obtaining information on the basis of which coagents take action. Imputation recognizes that an 
organization constitutes one legal person and that its link to the extelllal world is through its agents, Illcludlllg those whose 
assigned function is to receive, collect , report, or record information for organizational purposes. For example, in Illustration;; 
5 and 6, A's assigned function is to monitor circumstances relevant to P Corporation's compliance with environmental 
regulations and report A's findings to S. P Corporation may assign responsibility to others to ensure that apparent violations 
are investigated and that required reports are made to governmental officials. 

The nature and scope of the duties assigned to an agent are key to imputation Within an organization. In Illustration 7, in 
contrast to Illustrations 5 and 6, the du t ies assigned to B do not encompass acquiring or I'eporting Informa tion relevant to P 
Corporation's compliance with environmental regulations. Thus, P Corporation is not charged with the legal consequences of 
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B's knowledge of a fact that lies outside the scope of B's duties to P Corporation. 

An organization's large size does not in itself defeat imputation, nor does the fact that an organization has structured itself 
internally into separate departments or divisions. Organizations are treated as possessing the collective knowledge of their 
employees and other agents, when that knowledge is material to the agents' duties, however the organization may have 
configured itself or its internal practices for transmission of information. 

Illustration: 
Illustration: 

9. T Corporation issues debentures containing a covenant that restricts T Corporation's right to borrow additional 
funds. A, who is employed by the credit department of P Bank to monitor the financial reports of issuers of 
securities, learns of the restrictive covenant in the debentures issued by T Corporation. A does not communicate 
this fact to the loan department of P Bank, which lends additional money to T Corporation on terms that violate the 
restrictive covenant in the debentures. A's knowledge will be imputed to P Bank. 

If an agent has learned a fact under circumstances that impose a duty on the agent not to reveal it to a principal, notice of that 
fact is not imputed to that principal. Thus, notice of a fact that an agent leams in confidence from one principal is not imputed 
to another principal. For further discussion, see Comment e. 

An organization may put in place internal restrictions on how information is handled and transmitted to assist in fulfilling 
duties of confidentiality owed to its clients. Such restrictions are common in multifunction financial-services firms. 

Illustration: 
Illustration: 

10. P Corporation is a multifunction financial-services finn. Its commercial-lending department enters into a loan 
agreement with T, which provides that T will supply nonpublic financial information about itself, that the 
information will be used within the loan department to form credit judgments about T, and that P Corporation will 
not otherwise use or reveal the information. P Corporation's trust department gives investment advice to customers. 
including whether to buy or sell securities. P Corporation restricts access to nonpublic information provided by T 
and other loan cus:omers like T to personnel in its commercial-lending department who need to know it to service a 
customer's account and to supervisory personnel who monitor compliance with the prohibition. P Corporation also 
has a policy that otherwise prohibits communication of such information, including communication to personnel in 
other departments. Personnel ill P Corporation's commercial-lending department comply with these restrictions and 
prohibitions in handling the information supplied by T. Information about T learned by personnel in r 
Corporation's commercial-lending department is not imputed to P Corporation in connection with the activities of 
its trust department. 

If information is communicated within an organization contrary to a prohibition imposed by an internal barrier on 
communication, the firm is charged wnh notice of the information. Thus, in Illustration 10, If personnel in P Corporation's 
commercial-lending department transmit to personnel in the trust department the information that T sllpplied to th e 
commercial-lending department, notice of the information is imputed to P Corporation, atTecting its legal relations with 
customers of its trust department. Whether sllch communication has occurred is a question of fact. Pr ior cOllllllunications that 
contravene an organization'S internal barrier call the barrier' s general effectiveness into question . A barrier is not likely to be 
effective or to appear credible when personnel who possess nonpubl ic information work on shared projects with personnel 
whose job functions involve trading or other activity that would be aided by access to nonpublic information. Indicia of 
commitment to the barrier at an organization's highest levels enhance its credibility, as does consistent imposition of 
sanctions when violations are known to have occurred. A barrier's credibility will also be enhanced by regular review of its 
efficacy by a suitable organ of internal governance, such as an Internal audit or regulatory department or an independent audit 
or other committee of a board of directors. 

Barriers on intra-organization transmission of nonpublic information may also be strongly encouraged or required by law or 
regulation, which evolves as circumstances require. For examp le. the SECs Rule 14e-3(bJ, promulguted Linder ~ 14(e) of the 
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Securities Exchange Act, provides that a person (other than a natural person) will not be subject to liability for trading on the 
basis of nonpublic information about an impending tender offer if the person has establi shed reasonable policies to ensure 
that individuals who make deci sions to trade in securities of the target corporation do not receiv e information about the bid 
possessed by other individuals within the same firm. Such barriers may al so be required by law. For example, the Insider 
Trading and Securities Fraud Enforcement Act of 1988 requires broker-dealers and investment advisers to establi sh and 
maintain written procedures to prevent mi suse of inside information. See 15 U.s.c. § 78o(f). National banks are required by 
the Office of the Comptroller of the Currency to use internal barriers to prevent bank trust departm ent s Irom unlawfully 
obtaining nonpublic information from other bank departments. See 12 C.F.R. § 9.5. 

An internal barrier on communication of nonpublic information does not provide a defense to the legal consequences of a 
failure to take action in light of infonnation that is otherwise freely available . Thus, in Illustration 10, the fact that P 
Corporation prohibits the transmission of nonpublic information provided by T from the commercial-lending department 
does not relieve its tru st department of duties to take action on the basis of information about T that is otherwise freely 
available. 

d. Significonce 10 principal's legal relalions 0/ ill1puling nolice oj/CICIS. Al though imputation is often characterized as a 
doctrine relevant to a principal's liability, it operates more generally. Imputation may affect a principal' s legal relations in 
di verse contex ts. 

(J). Legal consequences-conlrocts and other transaclions. A party 's rights and duties created by a contract may be affected 
by the party' s knowl edge of bcts. For example, facts known to a contracting party may be relevant to interpret ing terms in 
the contract, may establish defenses to duties of performance, and may provide grounds on which the contract Illay be 
rescinded. If an agent enters into a contract on behalf of a principal , notice is imputed to the principal of material t~lct s that 
the agent knows or has reason to know. 

J Ilustrations: 
Illustrations: 

II. As agent for P. A enters into a written contract with T knowing that T does not understand the writing and al so 
knowing that th e writing does not correspond in a material respect to th e agreement to whi ch T believes T has 
consented. Notice of the facts about T's understanding and the writing known to A is imputed to P. P may not 
enforce the contract against T. A ' s knowledge ofT's mistake is imputed to P. See Restatement Second, Contracts ~ 
153(b ). 

12. A, th e Executive Vice President of P Corporation, purchases a liability-insurance policy on P Corporation's 
behalf issued by T Corporation. The poli cy appl ication completed by A ,tates that the applicant. P Corporation, 
knows of no present condition that would give ri se to a clailllunder the poli cy . A kn ows of such a condit ion . Notice 
of the condition known by A is impu ted to P Corporation. Under the substantive law of insurance , T Corporation 
may avoid th e policy. 

13. Same fact s as Illustration 12, except that A does not know ofa present condition that would give rise to a L'laim 
under th e policy. 8 , an upper-level employee of P Corporation, kn ows of such a condition but. contrary to 8' s duty 
to P Corporation, tells no one. Notice of th e condition known by 8 is imputed to P Corporation. Although 8 did not 
complete the policy application , 8 ' s knowledge is material to 8's duties to P Corporation and materi a l to the 
accuracy of representations made by P Corporation in its application for In surance . T Corporat ion may <I void the 
policy. 

14. P COllJOration, which operates a chain of fast-food restaurants. employs A, a food broker. to purchase suppli es 
on its behalf On behalf of P Corporation, A enters into negotiations with S. the Vice-President ofT Corporation , a 
poultry producer. T Corporation's sales manager drafts a contract calling Itlr T Corporation to sell a large qLHlIltity 
of "chicken" to P Corporation at prices and on terms stated III the contract. Prior to executing the contract. A asks S 
what T Corporation intends the term "chicken" to mean. S replies that by "chicken," T Corporation means "broilers 
or fryers." A executes the contract on P Corporation' S behalf. T Corporation tenders delivery of a quantity of 
stewing chicken to P Corporation. The contract does not contain an integration clause and the parol-evidence rule 
does not exclude proof of the interchange between A and S about the meaning of ·'chicken." P Corporation may 
reject the shipment as nonconfomling under its contract with T Corporation. Notice of the bct of T Corporation 's 
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interpretation of "chicken," known to A, is imputed to P Corporation. Notice is imputed to T Corporation of the 
fact, known to S, that A and, through A, P Corporation, believe that T Corporation understands "chicken" to mean 
"broilers or fryers." 

(2). Legal consequences-Iorl liability. If an agent's action interferes with the legally protected interests of other persons , the 
action may constitute a tort. An actor's knowledge and intention often determine whether an act is tortious. In this context, 
imputing notice to the principal of facts that an agent knows or has reason to know underlies the principal's vicarious liability 
for action by the agent that constitutes a tort. 

Illustration: 
Illustration: 

15. A is retained by P, a dealer in industrial equipment, as a sales representative. On behalf of P, A sell s a machine 
owned by P to T, representing that the machine has been used only f or demonstration purposes by its manufacturer. 
This statement is false, as A knows. Notice is imputed to P of the fact, known to A, that the equipment has been 
used other than for demonstration purposes. 

Particular legal consequences may depend on a combination of knowledge or reason to know a fact, plus a specific intention. 
For example, a claim of ti'aud may require th at a person who misstated a material fact have made the misstatement intending 
to defraud the person to whom the statement was made. If so, a principal may not be subject to liability for tj'aud if one agent 
makes a statement, believing it to be true, while another agent knows facts that falsify the other agent's statement. Although 
notice is imputed to the principal of the facts known by the knowledgeable agent, the agent who made the false statement did 
not do so intending to defraud the person to whom the statement was made. The person to whom the statement was made 
may nonetheless have remedies available against the principal, such as rescission of any transaction induced by the false 
statement. If the agent who made the fal se statement did so negligently, the principal may be subject to liabilit y for negligent 
mi srepresentation. See Restatement Second, Torts ~ 552. 

In contrast, in Illustration 15 , A knowingly makes a false representation to T. A's kn ow ledge of the falsity is imputed to P. P 
is su bject to liability to T for the loss caused to T. See Resta tement Second, Torts ~ 525. Rescission is available to T as a 
remedy alternative to recovery of damages. See id. ~ 549, Comment E'. 

Particular legal consequences may also depend on whether action was taken reasonably. Material hlcts known to all agent 
may establish that action was taken reasonably when the law requires reasonable action, if notice of those facts is imputed to 
the principal. 

Illustrations: 
Illustrations: 

16. A, a security guard employed by P Bank, overhears two patrons waiting in line at a teller window discuss plans 
to rob the bank. A thereupon detains them. Notice of the fact of the conversation, known to 1\. is imputed to P Bank 
and is a defense to a claim for false imprisonment asserted by the detained patrons. 

17. P Corporation retains A, a loan broker. to obtain a loan on its behalf and to handle th e: requisite paperwork. 
Applicable law requires a lender to make itemized disclosure of all fees it charges for a loan and provides remedies 
to the borrower against the lender if such disclosure is not made. A arranges a loan to P Corporation to be Ill ade by 
T Corporation. T Corporation provides A with a written and itemized disclosure of fees it will charge in connection 
with the loan to P Corporation that complies with applicable law. The loan agreement given to P Corporation does 
not itemize the fee s that T Corporation is charging. A does not give T Corporation's written fee disclosure to any 
officer or employee ofP Corporation. Notice is imputed to P Corporation of the fe es charged by T Corporation 

(3). Legal cOl7seqllences-ocqllisiliol1 o/properl1'. An agent who acquires property for a principal may know or have reason 
to know material facts about the property , including facts re le vant to other persons' JIlterests and clallns. Notice of such facts 
is generally imputed to the principal. 

Illustrations: 
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Illustrations: 
18. P retains A to purchase Blackacre for P from S. A knows that T has an unrecorded equitable interest in 
Blackacre. A does not tell P and purchases Blackacre for P. P takes Blackacre subject to T's interest but may have 
an action against A. See § 8.11, which states an agent's duty to furnish material information to the principal. 

19. P retains A to purchase Blackacre for P from S. A learns that neighboring structures obstruct the scenic view 
from portions of Blackacre. Based on statements previously made to P by S, P believes that Blackacre enJoys 
unobstructed scenic views. A does not tell P what A has learned and purchases Blackacre for P. P seeks to rescind 
the purchase on the basis that P believed Blackacre's scenic view to be unobstructed. Notice of the fact of the 
obstruction , known to A, is imputed to P. P may have a claim against A. See § 8.11. 

(4). Legal consequences-acquisitiol1 0/ in/ormation An agent who does not represent a principal in transactions may be 
authorized to acquire information on the principal 's behalf, as in Illustrations 5 and 6. As discussed in Comment b, it is not 
unusual for organizations to assign duties to gather information to agents who do not otherwise interact with third parties on 
the principal's behalf. If an agent fails to discover a fact that the agent should know in light of the agent's duties and prior 
knowledge, notice of the fact is not imputed to the principal. However, as in Illustration 4, a principal may be subject to 
liability to a third party when, as a result of an agent's failure to discover a fact, the principal breaches a duty owed by the 
principal to the third party. The principal's liability is not a consequence of imputing notice to the principal of facts not 
known by the agent but a consequence of the principal 's breach of a duty, itself the consequence of a breach of duty by the 
agent. 

(5). Legal conseq1lences- timeliness %ctio/? Knowledge of a fact or reason to know it may determine whether a person has 
asserted a claim in timely fashion by bringing suit because knowing the fact or having reason to know It determines when the 
applicable statute of limitations begins to run. Likewise, knowledge of a fact or reason to know it may determine whether a 
claim has been made or notice has been given in a timely fashion under an insurance policy or other contract stating how one 
party may assert a claim against another. Facts that an agent knows or has reason to know may thus determine whether the 
principal has acted in timely fashion. 

Illustrations: 
Illustrations: 

20. P Corpor~l tion carnes a policy of liability insurance, written by T Corporation, that requires P Corporation to 
give prompt notice to T Corporation of the occurrence of events that may give ri se to claims under the policy. A. 
the manager of P Corporation'S Risk Management department, learns that such an event has occurred. Notice is 
imputed to P Corporation of the fact, known to A, that an event has occurred that may give rise to claims under the 
policy. 

21. Same facts as Illustration 20, except that A learns of the event 10 days after it happens . P Corporation gives 
notice to T Corporation the next day atier A learns of the event. I) Corporation', notice is timely because P 
Corporation is not charged with notice of the fact known to A until A has the knOWledge. 

(6). Legal conseqllence.\ - ruti/ic({tiol7. lfnotice is imputed to a principal of a fact that an agent knows or ha s reason to kno\\', 
the principal may be held to have ratified an act for which an agent lacked actual or app,lrent authority If the principal 
manifests assent to the act or otherwise consents to it. See ~ 4.0 I (2). On the knowledge requisite for ratification. see ~ 4.06. 

Illustration: 
Illustration: 

22. A, the sales manager for P Corporation, enters into a contract to sell a large quantity of pou ltry to T Corporation. 
A does not have actual or apparent authority to enter into the contract. B, the President of P Corporation. learns of 
the terms of the contract and tells A that P Corporation will perform the contract. Notice IS imputed to P 
Corporation of the facts about the contract known to B. B has also manifested assent on beha lf of P Corporation. r 
Corporation has ratified A's act in entering into the contract with T Corporation. 

(7). Legal consequences-requirement o/personal kn01dedge. In some circumstances, the law Illay condition a particular 
result on whether an Individual person had personal knowledge of a fact. For example. personal knowledge Illay be required 
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for some fonTIs of criminal liability or other penal consequences, for the imposition of penalties within certain licensing 
regimes, and when a statute requires personal knowledge for a particular legal consequence. In a corporate context, as when a 
statute imposes criminal liability on a corporation itself, the relevant personal knowledge is that of the individual who took 
the action that the statute criminalizes, or, ill appropriate circumstances, the personal knowledge of the individual who 
directed or ratified the action taken. See also Comment d(2) for discussion of tort liability. 

e. Circllmstances under which agent acquires knowledge alar reason 10 kl1owfilcts. If an agent knows a fact or has reason to 
know it, notice of the fact is imputed to the principal if the fact is material to the agent' s duties unless the agent is subject to a 
duty not to disclose the fact to the principal or unless the agent acts with an adverse interest as stated in § 5.04. This is so 
regardless of how the agent came to know the fact or to have reason to know it. When an agent is aware of a fact at the time 
of taking authorized action on behalf of a principal and the fact is material to the agent's duties to the principal, notice of the 
fact is imputed to the principal although the agent learned the fact prior to the agent's relationship with the principal, whether 
through fonnal education, prior work, or otherwise . Likewise, notice is imputed to the principal of material facts that an agent 
learns casually or through experiences in the agent's life separate from work. 

However, as stated in subsection (b), when an agent is subJect to a duty to another not to disclose a fact to the principal , the 
agent's knowledge is not imputed to the principal. Infonnation that an agent learns in confidence from one principal is not 
imputed to another principal. See, e.g., Restatement Third, The Law Governing Lawyers § 28(1). An agent who owes a duty 
of confidentiality to one principal may not be able to Illifill duties that the agent will owe to another principal who also 
retains the agent. See ~~ 8.0 1, 803. and 8.11. 

The breadth of notice imputed to a principal of facts that an agent knows or has reason to know mirrors the agent's duty to 
the principal, as discussed in Comment h. When an agent is an individual, the breadth of imputation also reflects the fact that 
an individual agent' s mind "cannot be divided into compartments .... " Restatement Second, Agency ~ 276, Comment a. An 
agent brings the totality of relevant information that the agent then knows to the relationship with a particular principal. This 
often works to th e benefit of a principal who retains an agent. Most cases that consider the question adopt the rule as stated. 
Many cases state in passing that an agent's knowledge is imputed to the principal if the agent acquired it "within the course" 
of the agency relationship but do not consider whether the circumstances under which the agent acquires knowledge of a fact 
should matter. The better rule is the broader rule that charges a principal with the totality of an agent's knowledge of material 
facts and disregards the provenance of how the agent le ,lrIlni them. 

j. Time when notice is impllted to pril1clpa/. Notice of a t~lct that an agent knows or has reason to know is not imputed to a 
principal unless it is material to lega l consequences for the principal as a consequence of action taken , or a failure to act, on 
the part of the knowledgeable agent , another agent, or the principal. For example , in Illustration 2, A's reason to know the 
wind conditions that amict Blackacre is not material to p's legal relations until some action is taken, such as entering into a 
contract to sell Blackacre to T when applicable law I'equlres disclosure of such conditions to a purchaser. 

Notice of a fact that an agelll learns followlllg the terillination of the agent's actual authority is not imputed to the principal. 
See ~ 8.05 on post-termination duti es owed by agent s concerning property and confidential information of the principal. 
However. If an agent acts with appare nt authority in dealing with a third party, notice is imputed to the principal of material 
facts that the agent knows or has reason to know when knowledge of those facts is material to the principal's legal relations 
with the third party. 

g. Dml'/7l\(/rd il71PlllOtilll1. Notice of fact s that it principal knows or has reason to know is not Imputed downward to 3n agent. 
A principal does not owe a duty of di scl osure to an agent that is a tull counterpart of the duty owed by an agent to relay 
material f~lcts. as discu ssed in Comment h. For th e princlpal's duti es of disclosure, see ~ 8. I 5. 

As a consequence, an agent who deals with tlmd parties on the principal's behalf is not treated as knowing facts known by 
the principal that the agent does not knov" or have reason to know. This protects the agent from the legal consequences of 
facts that only the principal knows or has reason to know . A pnncipal may be subject to liability to a third party if the 
principal withholds relevant information from an agent. knowing that the agent will materially misstate facts to a third party 
as a result. 
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Illustration: 
IlIustr'ation: 

23. A represents P, a prospective purchaser of businesses. A negotiates the terms of a contract under which P will 
buy a business from T, its owner, with T to provide financing. A does not know and has no reason to know the 
relevant facts concerning P's finances, which make it likely that P will default on the debt owed to T. After P 

defaults on the debt P owes T, T sues A, alleging that A fraudulently failed to disclose the true facts of P's finances. 
Notice of the facts about P's finances is not imputed to A. P may be subject to liability to T if P had a duty to 
disclose these facts to T. On A's rights to be indemnified by P for the costs of A's defense, see ~ 8.14. 

In contrast with the rule stated in this section, most codifications of agency law state that principal and agent are each deemed 

to have notice of all of which the other has notice. However, these provisions also state that such deeming shall be operative 
only "as against the principal." 

In contexts defined by a regulatory statute, some courts have imputed notice of facts known by a principal downward from 
principal to agent when the principal has a duty to transmit all material facts to the agent and the statute's regulatory 

objectives would be undermined were principals to limit disclosure of material facts to their agents. 

Reporter's Notes 

a. Comparison 'with Restatement Second, Agencv.Thi s section consolidates treatment of topics covered by Restatement 

Second, Agency *9 272 to 281. Substantive changes are noted below. 

h . .JlIs tl/ic(ltiol1sji)l· ill7pllt(ltion: Iill7it(ltiol1s on re/(,I 'Ul7ce ()jill7plltutionOn an agent's duty as the basis for the doctrine, see 

Apollo Fuel Oil v. United States , 195 F.3d 74,76 (2d Cir.19(9) ("[iJn general, when an agent is employed to perform certain 
duties for hi s principal and acquires knowledge materia l to those duties, the agent's knowledge is imputed to the principal"); 
Cromer Fin. Ltd. v. Berger, 245 F.Supp.2d 552, 560 (SD.N.Y.2003) ("[tJhe law pre sumes that it is fair to find that that which 
the agent knows, the principal knows as well, because it is also presumed that in th e normal course of their relationship, the 
agent will have a duty to disclose information acquired In the course of the agency"); Triple A Mgmt. Co. v. Frisone, 81 
Cal.Rptr.2d 669, 678-679 (CaI.App.1999) (basi s for imputing agent 's knowledge to principal "is that the agent has a legal 
duty to disclose information obtained in the course of the agency and material to the subject matter of the agency , and the 

agent will be presumed to have fultill ed this duty"; escrow agent' s knowledge of collateral nature of assignment is imputed to 

lender who retained agent; knowledge obtained by agent in sepa rate but Simultaneous transaction is not imputed because 
scope of escrow agent 's duty to disclose is narrow and limit ed to specific transaction and instructions given to agent); 
Southport Little League v. Vaughan, 734 N.E.2d 261. 275 (Ind.App.2000) (imputation rests on "the legal principle that it is 

the duty of the agent to disclose to his principal all matenal facts coming to his knowledge, and upon the presumption that he 
has discharged that dut y.") . 

On identification be tween agent and principal as the basis for impu ta tion , see Stump v. Indiana Equip. Co., 601 N.E.2d 398, 

403 (lnd.App.1992) ("[iJlllputed knowledge is a tenet of agency law, and IS based on an underlying legal fiction of 

agency-the identity of agent and principal when the agent is engaged in the principal's business."). 

The best-known assertion that identification between agent and principal underlies agency doctrin e is Oliver Wend ell 

Holmes, Agency, I. 4 1·larv. L. ReI'. 345, 350 (I i\91). The rationale of fictitious identification may have declined in appeal 
because it IS no longer necessary. If it is understood that imputation charges the principal with notice of what is known by the 
agent on the basi s of the duties the agent owes the principal. interjecting a claim of fictitiou s identitication becomes 

superfluous. On why fictions die in explanatory force. sec Lon L. Fuller, Legal Fictions 19 (1967) ("[tJhe death of a fiction 
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may indeed be characterized as a result of the operation of the law of economy of effort in the field of mental processes"; 
originally maxim "qui facit per alium facit per se" was likely a fiction because it invited the reader to believe that the act in 
question had in fact been done personally by the principal, but as statement came to convey correct meaning that principal 
legally was bound by acts of agent "the pretense that fomlerly intervened between the statement and this meaning has been 
dropped out as a superfluous and wasteful intellectual operation."). 

For the point that it is a question of fact whether an agent has knowledge of a fact at the relevant time, see Williams v. State 
Med. Oxygen & Supply, Inc. , 874 P.2d 1225 , 1229 (Mont.l994); Bourgoi s v. Montana-Dakota Utilities Co., 466 N.W.2d 
8 13, 816-817 (N .0. 1991) (architect ' s plans given to corporate employee showed presence of buried concrete on building s ite 
10 years before corporation contracted with demolition contractor, who sought to rescind contract on basis of fraud ; court 
holds that detel1llinative question is "the mind of the agent at the time of the tran sact ion in regard to which notice or 
knowledge is sought to be imputed to tbe corporation" and finds summary judgment on behalf of corporation appropriate). 

Illustration 2 is based on Carter v. Gugliuzzi, 716 A.2d 17 (Vt.1998). 

Notice of fact s that a person knows is not imputed to another person in the absence of an agency relationship or other 
relationship that results in imputation. See Ratliff v. Safeway Ins. Co., 628 N.E.2d 937 , 942 (lILApp. I 993) (knowledge of 
insurance broker that in sured's son regularly drove automobile not imputed to insurer when broker did not act as in surer's 
agent); Celotex Corp. v. Gracy Meadow Owners Ass'n, 847 S.W.2d 384 (Tex.App. I 993) (knowledge of owner of indi v idual 
condominium unit that roof shingles were not as represen ted by manufacturer not imputed to incorporated condominium 
association when no evidence unit owner was an officer or director of association). 

On notice of bcts that an agent has reason to know, see, e.g., Southport Liltle League, 734 N.E.2d at 275 ("a principal is 
charged with the knowledge of that which his agent by ordinary care could have known where the agent has received 
sufficient information to awaken inquiry.") . 

The discussion of how a principal's legal relations may be affected by an agent's failure to know a fact that the agent should 
know, w hen the principal as a result breaches a duty owed to a third party, differs from the formulation in Restatement 
Second. Agency ~ 277, Comment b, which states that " [t)he principal is affected by information which the agent should have 
acquired if the principal has a contractual or other duty to third persons with respec t to a matter entrusted to the agent. In s uch 
cases the principal is subject to liability for t~liling to act in the light of information which he should have acquired if he 
himself had done the work." COlllment b to Restatement Second, Agency ~ 272 states that "[i)f an agent ha s reason to know 
or should know a particular t~lct, the principal is affected as if the circumstances were such that the principal would have 
reason to know or should kno w the fact, subject to th e nrles stated in Sections 274-282 ." The black letter of Restatement 
Second. Agency ~ 277 states that "[t)he principal is not affected by the knowledge which an agent sho uld have aCCJuired In 
the performance of the agent's duties to the principal or to others , except where the principal or master has a duty to others 
that care shall be exercised in obtaining information." The discussion in this Restatement makes it explicit that a principal's 
liability does not turn on imputing notice to the principal of facts that th e agent does not know and does not have reason to 
knOll. 

IlllPuting an agent 's knowledge IS not the sole route to relief when an agent makes a misstatement to a thIrd party in a 
tran sactIon on behalf of a principal. See Equitable Life Assurance Soc'y v. New Horizons, Inc. , 146 A.2d 466. 470 
(N.l1958) (holding that in nocent material m isrepresentations support rescission of insurance contract wh~n generalmallager 
made material misrepresentations about his medical condition on application for life insurance taken out for benefit of 
employer; court does not impute employee' s knowledge of condition of hi s health to employer but finds employee acted as 
agent In procuring policy). 

Notice of a t~lct is not imputed to a principal when to learn the fact would require action by an agent beyond the scope of the 
agent's duties. See Evanston Bank v . Conticommodity Servs., Inc, 623 F.Supp. 1014, 1035 (N D.I II. 1985) (bank cas hi er who 
recorded daily reports of commodities trades had dut y to record data in corporate books; no showi ng duty extended to 
analY SIS of informat ion in report s); Southwest Bank v. Hughe s, 883 S.W.2d 5 I 8, 525 (Mo.App.1994) (issues offact present 
as to scope of dlllY of bank officer who notarized deeds in 2 transactions conducted the same day; nothin g in record to show 
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that officer's duties extended beyond ministerial recording of information contained on face of records). The scope of an 
agent ' s duties limits imputation in Kruse, Inc. v. United States, 213 F.Supp.2d 939, 942 (N. D.Ind.2002) (although vice 
president for operations of automobile-auction business may have been aware of requirement that business file informational 
returns concerning large cash transactions, " it does not follow perforce that the. corporation would be imputed with that 
knowledge"; vice-president had no accounting or tax functions, was in charge of purchasing and maintaining property, and 
was only responsible for carrying out instructions given by corporation 's ultimate decisionmakers). See also Sulik v. Central 
Valley Farms, Inc. , 521 P.2d 144, 146 (Idaho 1974) (question for jury whether employee-tenant who received notice that 
only temporary repairs had been made to defective utility pole acted as agent for farm owner). 

Notice of facts known by an agent is not imputed to the principal unless the agent has a duty to furnish them to the principal. 
See Seward Park Housing Corp. v. Cohen, 734 N YS.2d 42 , 50-51 (App.Div.200 I) (knowledge that tenant kept pet dog in 
apartment, obtained through direct observation of dog by building's maintenance and security personnel, imputed to landlord; 
personnel were landlord's agents for purposes of obtaining information under New York City Admin. Code § 27-2009.1, 
which makes no-pet clauses in leases waivable upon pet's open and notorious presence); Estate of Sawyer v. Crowell , 559 
A.2d 687, 691 (Vt.1989) (infornlation relayed to lawyer's secretary about how client's funds were invested not imputed to 
lawyer when lawyer authorized secretary only to inquire about mechanism for continuing investment or withdrawing funds 
and secretary had no reason to know of importance of infornlation) . On the scope of an agent 's duty to furnish information to 
the principal , see § 8.11. 

Imputation reduces incentives that agents and principals may otherwise have to ignore or turn a blind eye to facts that the 
principal would prefer not to know. English cases articulate a doctrine termed "blind-eye knOWledge" to encompass 
situations in which an insured under a policy of maritime insurance suspects the existence of facts that mean that a ship is 
unseaworthy but consciously refrains from further inquiry. See The Eurysthenes, [1976] 2 Lloyd 's Rep. 171, 179 (per 
Denning, LJ.). To turn a blind eye to a situation does not always Imply conduct through which an actor intends to deceive 
another. At the Battle of Copenhagen in 1801, Lord Nelson's superiors hoisted signal tlags directing him to retreat. However, 
"Nelson .. made a deliberate decision to place the telescope to his blind eye in order to avoid seeing what he knew he would 
see ifhe placed it to his good eye ." Manifest Shipping Co. v. Uni-Polaris In s. Co., [2001]1 Lloyd 's Rep. 389, 413 (!-Il) (per 
Scott , LJ.). However, by turning his blind eye to his telescope, Nelson took the risk that , had the battle of Copenhagen been 
other than a brilliant success, he would have been cOllrt-lllartialed for disobeying his superiors' orders. 

On facts an agent acquires prior to the relationship With a particular principal. see Chicagoland Vending, Inc. v. Parkside Ctr.. 
Ltd, 454 S.E.2d 456, 458 (Ga.1995) (agent's previously acqUired knowledge Imputed to subsequent principal only when 
agent has it in mind in dealing for subsequent principal or acquired knowledge so recently as to warrant assumption that 
agent ' s mind still retained it). See also Pee Dee State Bank v. Prosser, 367 S.E.2d 70S. 714 (S.C.App.19SS), overruled on 
other grounds, 446 S.E.2d 415 (S.CI994) (principal charged with knowledge agent acquired before relationship only when it 
"can be reasonably said to have been in the mind of the agent when acting for the principal or where he acquired it so 
recently as to raise the presumption he still retained it in his mind") . In contrast, the burden of showing that the agen t retaIns 
the knowledge is explicitly allocated to the third pany In First Palmetto Say. Bank, FS.B. v. Patel , 543 S.E.2d 241. 244 
(S.C.App.200 I) (knowledge that lawyer who served as closing agent acquired in transaction 1; years earlier imputed to 

principal only if it is "clearly shown that the informatIOn was in [his] mirld while he served" uS agent in present transaction ; 
agent testified he remembered little of earlier transaction, did not remember that assignment in prior transaction was 
collateral as opposed to absolute, and closing documents for present transaction gave no indication of collateral nature of 
prior assignment). See also Constant v. University of Roches te r. 19 N.E. 631, 634 (N.Y.1889) (prinCipal charged With 
knowledge agent earlier acquired in another transaction for another principal only "upon clear proof' information "was 
present to his mind at the very time of the transaction in question"). 

c. implIlation within organizational princljJals.On the imputed collective knowledge of an organization , see Gutter v. E.1. 
DuPont de Nemours , 124 F.Supp.2d 1291, 1309 (SD .Fla.2000) (underlying basis for collective-knowledge doctrine is ·'to 
avo id the injustice that would result if the principal could have an agent conduct business for him and at the same lime shield 
himself from the consequences that would ensue ti'om knowledge of conditions or notice of the rights and interests of others 
had the principal transacted his own business in person"; abse nt collective-knowledge doctrine , corporations could avoid 
adverse consequences by restricting intracorporate tlow of information); CPC Inl ' l, Inc. v. Aerojet-General Corp., fl25 
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F.Supp. 795. 812 (E.D.Mich.1993) (corporation "considered to have the collective knowledge of its employees and is held 
responsible for their failure to act appropriately"; on basis of knowledge of numerous individual employees. corporation 
should have known of substantial probability of loss caused by groundwater contamination already in progress before 
effective dates of insurance policies in issue. making loss uninsurable) ; Fleming v. U-Haul Co .. 541 S.E.2d 75 . 77 
(Ga.App.2000) (jury could infer malice and find negligent or reckless failure by corporation to ascertain true facts in seeking 
arrest warrant for conversion of vehicle by lessee when lessee called lessor's designated 1-800 number and told operator of 
vehicle's breakdown and its location near rental outlet); Bates v. Design of the Times, Inc. , 610 N. W .2d 41, 45 
(Neb.App.2000), rev'd on other grounds, 622 N.W.2d 684 (Neb.2001) (actual knowledge of owner of salon of dangerous 
practice imputed to corporation, which had duty to instruct employees about risk; irrelevant to corporation's liability to 
injured customer that salon employee who dealt directly with customer had no personal knowledge of danger); Green Tree 
Acceptance, Inc. v. Holmes, 803 S.W.2d 458, 460 (Tex.App.1991) (corporate seller of motor home bound by knowledge of 
employee that odometer at time of sale ref1ected materially lower mileage number than mileage certificate signed by its credit 
manager 3 years earlier; not necessary for buyer to prove that seller's employees cOllllllunicated information internally or that 
they actually understood significance of odometer discrepancy). 

Directors generally do not act as shareholders' agents. See ~ 1.01, COlllment!(2). Ilowever, when a relationship of agency as 
detined in ~ 1.0 I is present between a director and a shareholder. facts that the director comes to know through service as a 
director may be imputed to the shareholder-principal. See Mercy Med. Ctr. . Inc . v. United Healthcare. Inc .• 815 A.2d 886. 
904-905 (Md.App.2003). cert. denied, 824 A.2d 59 (Md.2003) (officers of hospital whom hospital trustees chose to serve as 
members of board of physicians' network created by hospital acted as hospital's agents in service on board of network; 
officers ' knowledge of amendments to agreement, considered by board of network. imputed to hospital). 

Illustration 9 is based on Kelly v. Central Hanover Bank & Trust Co., II F.Supp. 497 (S.D.N.Y.1935), remanded. 85 F.2d 61 
(2d Cir.1936). For discussion of the imputation point in Kellv. see Note. Restrictive Covenants in Debentures: The Insull 
Case. 49 Ilarv. L. Rev. 620 . 629 (1936) ("[i]t was claimed by the defendants in the Kellv case that the knowledge of a credit 
department. a trust department, or a security affiliate. could not per se be imputed to a loan department. To the extent that this 
argument depends upon the excuse of bigness. it would seem that a corporation should not be able. by departmentalization. to 
avoid the responsibilities which would result were the corporate mind not so segregated."). See also Browning v . Fidelity 
Trust Co. 250 F. 321 . 324 (3d Cir.1918) (knowledge of teller in banking department that issuer of bonds has defaulted in 
payment of interest coupons is imputed to trust department as trustee under mortgage that secured bonds; "the tru stee cannot 
thus divide itself into units or parts and cannot escape liability. when based upon knowledge. because one of its parts was 
without it while another possessed it. " ). 

Internal barriers to cOllllllunication are common phenomena within financial-services institutions. See generally Thomas Lee 
Hazen. Law of Sec unties Regulation ~ 14.12 (4th ed. 2002). On communication barriers within banks, see David L. Abney & 
Mark A. Nadeau , National Banks. the Impassable "Chinese Wall." and Breach of Trust: Shaping a Solution. 107 B'1I1k. L . .I. 
251 (May-June 1990). For discussion of barriers to communication withll1 institutional investors thaI SIOlve on creditors ' 
committees in bankruptcy proceedings, see Robert C Pozen & Judy K. Mencher. Chinese Walls for Creditors' Committees. 
48 Bus. Law. 747 (1993). 

For the point that an internal prohibition on transmission of nonpublic information does not provide a defense to actIOn that a 
trust department has a duty to take on the basis of legally available information, see Batsakis v. FDIC, 670 F. Supp. 749.753 
(W.D.MichI987). For applications of this doctrine in the context of duties owed by ERISA fiduclartes . see Fischer v. 
Philadelphia Elee. Co, 994 F.2d 130.135 (3d Cir.1993) (employer, acting as ERISA plan administrator. had duty to answer 
participants' questions about early retirement in forthright manner; duty may not be circumvented by isolating employees on 
whom plan participants rely for information and guidance from information about employer's plans): Mullins v. Pfizer, Inc., 
147 F.Supp.2d 95, 109 (D.Colln.2001) (same; "[a] fiduciary cannot leave its Ii'ont-line benefits counselors in the dark, or 
instruct them to give noncommittal and nonfactual responses to inquiries regarding potential benefit changes, if the 
information that is withheld is material to beneticiaries."). 

The result given for Illustration II retlects comlllon industry understanding . reflected ill references in a relatively smal l 
number of recent cases. See Ershick v. United Missouri Bank. 1990 WL 126929 (D.Kan . 1990). atrd, 948 F.2d 660 (10th 
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Cir. 1991) (bank did not violate its duties under ERISA as directed trustee of ESOP by retaining stock of plan's sponsoring 
employer in ESOP although bank's commercial-loan personnel had information about employer's financial problems based 
on their knowledge of employer's performance on loans made by bank to employer; bank followed directives of Comptroller 
of Currency and Federal Reserve System in preventing flow of information to trust department from commercial-loan 
department and no information was in fact communicated); Master Consol. Corp. v. BancOhio Nat'l Bank, 1990 WL 65666 
(Ohio App.1990), affd, 575 N .E.2d 817 (Ohio 1991) (bank did not breach duties owed as trustee in disbursing proceeds of 
industrial-revenue bonds; information that might have called propriety of disbursal into question was known by member of 
lending department, who, consistent with bank's policy, did not communicate it to member of trust department who acted as 
trustee ). 

For the point that a barrier to internal communication of infonnation does not provide a defense when, in fact, personnel in 
one department transmit information across departmental boundaries. see ADT Operations, Inc. v. Chase Manhattan Bank, 
N .A. , 662 N. Y.S.2d 190 (Sup.1997) (complaint states claim that bank breached duty assumed under confidential ity 
agreement with customer that became target of other customer's acquisition attempt when bank used confidential information 
itself to determine whether to finance acquisition attempt and when bank disseminated confidential information to customer 
interested in making acquisition). 

Some earlier cases reflect different eras in practice and regulation. In Ilazzard v. Chase Nat'l Bank, 287 N.Y.S. 541 
(Sup.1936), atrd, 14 N.Y.S.2d 147 (App.Div.1939), affd, 26 N.E.2d 801 (NY 1940), an action brought by holders of 
debentures against the bank that served as indenture trustee, the court treated the bank as one single entity, although the trust 
department was fully segregated in operations from the rest of the bank and operated from a separate location. An officer 
outside the trust department knew that the issuer of debentures was insolvent, but the facts in Hazzard do not suggest that the 
officer was under any duty to treat this information as confidential. The court nonetheless exculpated the bank on the basis of 
a clause in the indenture that provided that the trustee would not be subject to liability in the absence of gross negligence. 
Under the Trust Indenture Act of 1939, as amended, an exculpatory clause is not effective to relieve an indenture trustee from 
liability for its own negligence except under very narrow circumstances, not applicable to the facts in Hazzard. See 15 U.S.c. 
~ 77 OOtl( d ). 

The SEC has often recognized the efficacy of an internal barrier as a defense when a securities firm has maintained strict 
restrictions on transmission of information between the firm', research department or its trading department, and its 
investment-banking department. See, e.g., Koppers Co. v. American Express Co , 689 F.Supp. 14 13, 1416-1417 
(W .D.Pa.I988) (response of SEC to inquiries ii'om court; firm's significant equity position in tender offer did not create 
conflicts of interest beyond remediation " through the effective implementation" of internal barriers to transmission of 
information and other proper procedures); J.P. Morgan Sees. Ltd .. SEC No-Action Letter, [2000-200 I Transfer Binder] Fed. 
Sec. L Rep. (CCI'I) ' 178,250 (Feb 27.2002) (firm granted exemption under Rule 14e-5 to act as market maker at time it was 
acting as dealer manager so long as it observed "Ethical Wall" required by London Panel on Take-overs and Mergers); 
Diageo pic. , SEC No-Action Letter, [1998 Transfer Binder] Fed . Sec. L . Rep. (CCII) ' 177,430 (Feh 26,1098) (hroker dealer 
exempt frolll Rule IOb-13 during tender offer to act as market maker at same time acting as dealer manager if barrier 
maintained); United Mexican States , SEC No-Action Letter. f 1996-1997 Transfer Binder] Fed. Sec. L Rep. ~77,245 (Apr. 
30, 1996) (exemption from stabilization rules under Ru le I Ob-6 in offer inviting holders of Brady bonds to exchange them for 
new Mexican securiti es if trading desk and dea ler activities are separated by barrier to transmission of information). See also 
Broker-Dealer Internal Control Procedures for High Yield SecuJ'lties: Report by SEC Division of Market Regulation , [ 1993 
Transfer Binder] Fed . Sec. L. Rep. (CCH) '185 ,251 (Oct 1993) 

A provision in the proposed Federal Secunties Code states that in determining whether to impute knowledge, sc ienter, or 
action to a principal or company ""hen insider trading is at issue. the SEC or a court "shall consider whether the principal or 
company operated under established procedures reasonably designed (I) to prevent transmission of those facts to persons 
other than those who have responsibility for admlllistering those procedures or who act in furtherance of a purpose for which 
access to those facts was given by the issuer or another person, or (II) to prevent transactions in and recommendations 
concerning securities of the issuer." Federal Securities Code ~ 202(86)(C)(ii) (1980). At the 1978 Annual Meeting, an 
amendment was defeated that would have deleted "shall consider \\·hetheL" and substituted, "shall not, in the absence of 
unusual circumstances, make an imputation where the principal or company operated Linder" established procedures. See 55 
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A.L.I. Proc. 337-339 (1978). For a fuller account, see Larry L. Yam, The Multi-Service Securities Finn and the Chinese 
Wall: A New Look in Light of the Federal Securities Code , 63 Neb. L. Rev. 197 (1984). 

English law does not recognize the efficacy of an internal barrier created on an ad hoc basis to maintain the confidentiality of 
former clients ' information. See Prince J efri Bolkiah v. KPMG , [1999] 2 A.C. 222. For further discussion, see Harry Mc Yea, 
"Ad Hoc" Chinese Walls, 2 1. Corp. L. Stud. 24 (2002). 

d. Significance to principal's legal relations oj imputing notice oj/clcts. lllustration II comes from Restatement Second, 
Agency § 272, Illu stration I. See also Sumitomo Marine & Fire Ins. Co. v. Southern Guar. Ins. Co., 337 F.Supp.2d 1339, 
1354 (N.D .Ga.2004) (insurers, through agent, had notice of issuance of certificates of insurance adding party as additional 
insured); Fidelity & Guar. Ins. Co. v. Global Techs, Ltd. , 11 7 F.Supp .2d 911, 916-917 (D.Minn.2000) (court orders 
reformation of in surance policy to exclude coverage for products liability when insurance brok er who acted as insured ' s 
agent in obtaining policy and was given unrestricted power to negotiate insurance contract intended to buy umbrella 
insurance without products-I iabil ity coverage). 

For the principle underlying Illustration 12, see Affiliated FM In s. Co . v. Kushner Cos ., 627 A.2d 710, 715 
(N.J .Super.L.Div.1993) (partner ' s knowledge of a loss imputed to partnership although another partner applied for insurance ; 
knowledgeable partner had duty to disclose known loss to partnership, when loss occurred while application for insurance 
was pending). 

Partnership legislation states principles that govern imputation. Under Uniform Partn ership Act (1914) ~ 12 , a partnership is 
charged with "the knowledge of the partner acting in the particular matter, acquired while a partner or then present to his 
mind, and the knowledge of any other partner who reasonably could and should have communicated It to the acting partner 

except in the case of a fraud on the partnership committed by or with the consent of that partner.'· Under Uniform 
Partnership Act (1997) ~ 102(t), "[a] partner's knowledge is effective immediately as knowledge hy the partnership, 
except in the case of a ti'aud on the partnership committed by or with the consent of that partner." 

An example of legislation with implications for imputation is the Marine In surance Act 1906,6 Edw. 6. ch. 41, which 
requires an assured to di sclose to a prospective underwriter every material circumstance ahollt the risk known to the assured , 
who is "deemed to know every circumstance which , in the ordinary cause of bUSiness. ought to he known by him. " In Berger 
& Light Diffusers Pty . Ltd. v. Pollock, [1973]2 Lloyd's Rep. 442, 461 (O.B .), the court held that these statutory terms cause 
the knowledge of an assured ' S agent to be imputed to his principal. 

On the re levance of imputation in contractual contex ts. see New York Marin e & (jen. Ins. Co. v . Tradelin e (L.L.c.), 266 F.3d 
I 12, 122-123 (2d Cir.200 I) (agent of marin e insurer received fax from insured rc i'e rring to weather foreca st of impending 
rain; court imputes agent's knowledge to insurer. which precludes applicahillty of doctrllle of u/J r:rri/l1ue jides to insured's 
claim when cyclone-driven rain s damage in sured cargo); Thypin Steel Co. v . Certa in Bills of Lading , 2002 WL 31465791 
IS.DN.Y.2002), aWd in part and vacated In part on other grounds , R2 Fed. Appx. 73 X (2d Cir2(03) (e ndorsee of bill of 
lading charged with its consignee's knowledge of third party ' s interes t in cargo: endorsee did not act In good f~lith in 
acquiring bill); Essex Ins. Co. v . Hoffman, 16R F.Supp.::>d 54 7, 553 (DMd .:2001) (denying in surer' s lllotion for summary 
judgment in claim made by manufac turer under products-liability policy: court find s triable issue of fact on whether materials 
provided to insurer ' s agent misrepresented nature of product that purportedly enhanced user's illlmune system); Dre iling v. 
Maciuszek, 780 F.Supp . 535, 541 (N.D.1I1.1991) (insurance broker' s know ledge of restrIctions on coverage in insurance 

policy imputed to insured; broker ' s knowledge that Insured wanted hroader coverage not imputed to insurer) ; Pearson v. 
Black King Shipping Co ., 769 F.5upp. 940, 946 (ED .Ya 1991), aWeI, 953 F.:2d 63X (4th Cir.1992) (freight forwarder acted 
as shipper's agent; fre ight forwarder's knowl edge of contents of shipping documents imputeel 10 shipper); Peterson v. 
Modern Woodmen of America, 220 P. R09. 811 (Was h.1923) , aWd, 216 P 1119 (Wash . I9:24) (knowledge of collecting 
officer of local branch that insured used alcoho] is imputed to mutual insurer and estops it ti-om denying liability under policy 
when collecting offic er collected subsequent dues ami assessments and forwarded them to home ortlee . which re tained them). 

Illustration 14 is based on a variation on the fact s of Fri galim ent Importing Co. v. B.N.S . Int' l Sales Corp. , 190 F.Supp. 116 
(SD.NY . I960). 
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For an example of circumstances in which a principal's liability did not require action by an agent with knowledge of a fact, 
see Wardley Better Homes & Gardens v. Cannon, 61 P.3d 1009, 1016-101 7 (Utah 2002) (knowledge of agent imputed to 
real-estate brokerage firm for purpose of determining whether brokerage firm brought action against vendors and another 
brokerage firm in bad faith; agent knew that vendors had been fraudulently induced to sign listing agreements because agent 
assured them agreement would be effective for only one day and then inserted longer duration into blank spaces in 
agreements). 

Illustration 17 is based on a variation on Stone v. Mellon Mortgage Co., 771 So. 2d 451, 457 (Ala.2000) (knowledge of fax 
fee contained in payoff statement given to mortgagor's agent is imputed to mortgagor). 

On imputation in the context of transactions in property, see Gregg v. Cloney, 110 Cal.Rptr.2d 615 , 623 (CaI.App.2001) 
(agent's knowledge of specific material information "that could have a substantial adverse effect on the principal" will be 
imputed to principal when material to agent's duty; agent's knowledge of vendor's use of alternate names imputed to 
purchaser of property). 

On an employer's reasonableness in denying a worker's-compensation claim, see Tri-Met, Inc. v. Odighizuwa, 828 P.2d 468, 
470-471 (0r.App.1992) (knowledge of agent imputed to principal as to matters within scope of agent's authority, including 
knowledge of facts of incident to underlying claim). 

On imputation when fraud and related claims are based on an agent's knowledge, see, e.g., S Dev. Co. v. Pima Capital Mgmt. 
Co., 31 P.3d 123, 133-134 (A riz.App .200 I) (in action alleging fraudulent nondisclo sure, vendor charged with knowledge of 
plumbing defect in apartment complex known to its agents) ; Dyke v. Peck, 719 N.Y.S.2d 391, 394 (App.Div.2001) (although 
material misrepresentation made by seller's agent to buyer of real estate imputed to seller, buyer' s reliance was not justifiable 
under the circumstances); Carter v. Gugliuzzi, 7 16 A.2d 17, 23 (VI. 1998) (agent's knowledge of high-wind conditions 
afflicting property imputed to brokerage corporation With which property was listed). On other intentional torts, see, e.g., 
Fleming v. U-Haul Co., 541 S.E.2d 75, 77-7'11. (Ga.App.2000) (in action asserting claims of false arrest and malicious 
prosecution, knowledge of principal' s employees and agents Imputed for purposes of determining whether actions were taken 
with malice or reckless ly); Oklahoma ex rei. Het tel v. Security Nat'l Bank & Trust Co, 922 P.2d 600, 607, 609 (Okla . 1996) 
(in qui tam action challenging legality of bond Issuance, t~lct issues present on whether knowledge of officers of banks that 
participated in lending syndicate of circumstances may be imputed to banks). See also Hughes v. Lillian Goldman Family , 
LLC, 153 F.Supp.2d 435, 450-451 (S.D.N.Y.2001) (court finds factual issue for trial whether agency relationship existed 
between rental management company and real-es tate broker; ifagency relationship present, broker's knowledge ofplaintitrs 
race may be imputed to management company). 

For the proposi tion that a principal may be deceived through a statement made to an agent , see Vannest v. Sage , Rutty & Co., 
991 F.Su pp. 155 , 160 (WD .N.Y.1997) (inves tor may bring federal action alleging securities fraud on basis of deceptive 
statements made to agent \'iho purchased securiti es on Investor's behalf). 

For imputed knowledge as a defense to fraud, see .lay Group, Ltd. v. Glasgow, 534 S.E.2d 233, 237 (N.CApp.), rev. den., 
546 S.E.2d 100 (N .C2(00) (kno\v ledge of oftlcers of corporate acquiror that trademarks owned by acquired corporation 
could not be regi ste red imputed to acquiring cOIvoration, defeating its claim of fraud based on failure of acquired corporation 

and its lawyer to disclose status of trademarks); Ilorrocks v. Westfalia Systemat, 892 P.2d 14, 17 ( Utah App.1995) (notice 
imputed to seller of dairy equipment of t~lcts known to agent who told purchaser of equipment that , if he executed certificate 
stating that ,til equipment had been delivered, rem ai nder of order would be delivered; imputation defeats seller's c laim of 
ti-aud against purchaser, who reasonably believed statements made to him by agent who apparently fled vicinity with 

undeli vered equipment). 

Imputed knowledge creates a defense again st a cl a im that a warning was inadequate in Crook v. Kaneb Pipe Line Operating 
P 's hip, L.P .. 231 F.3d 1098, I 10 I-I 102 (gth Cir.2(00) (when managerial employees of purchaser of propane gas knew of its 
dangers , seller and shipper of propane not liabl e on basis that warning actually provided was insufficient). 
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For the point that imputed knowledge may establish ratification, see EUA Congenex Corp. v. North Rockland Cent. School 
Dist., 124 F.Supp.2d 861, 870 (S.D.N .Y.2000) (school district had reason to know of actions of agent in signing 
energy-savings contract when it acted on contract by making payments for 4 years and did not repudiate contract). 

On the impact of imputed knowledge on the operation of statutes of limitations, see Veal v . Geraci, 23 F.3d 722, 725 (2d 
Cir.1994) (lawyer's knowledge of tainted lineup imputed to client; client thus had reason to know of conduct giving rise to 
claim under 42 U.s.c. § 1983); Mason v. Tucker & Assocs. , 87 1 P.2d 846, 851 (Idaho App.1994) (statute of limitations 
applicable to inmate's claim against court reporter based on errors in preparation of trial transcript tolled only until inmate or 
his lawyer acquired knowledge of facts from which either could detect deficiencies in transcript; knowledge of lawyer gained 
while preparing appeal imputed to client); Kaeding v . W.R. Grace & Co. , 961 P.2d 1256 (Mont.l998) (knowledge of medical 
opinions communicated in letter to lawyer imputed to client to determine accrual of latent-disease claim); Agency of Natural 
Res . v. Towns , 724 A.2d 1022, 1024-1025 (Vt.1998) (remanded for findings on fa ctual issues; notice sufficient to trigger 
statute of limitations may be imputed to state on basis of inquiry made to person in state attollley general"s office, depending 
on identity of person and nature and content of infonnation conveyed). 

On requirements of actual knowledge, see Roberts Real Estate, Inc. v. New York State Dept. of State. Div. of Licensing 
Servs. , 603 N. E.2d 242, 245 (N.Y .1992) (holding that broker's license may not be suspended on basis of imputed knowledge 
of employee salespersons when statute requires "actual knowledge" for revocation or suspension of I icense; court notes that 
third parties injured by employee misconduct have common-law remedies against licensed employer but that " the principles 
of responsibility in the distinct spheres of liability and license regulation ought not be merged. "). 

[n civil-forfeiture actions under 2[ U.s.c. § 881(a)(7) , courts have required a showing of actual knowledge that property was 
being used to facilitate drug violations, even when the property was owned by a corporation and the drug violator was the 
corporation' s senior oftlcer. See United States v . One Parcel of Land , 965 F.2d 3 [I (7th Cir . 1992); United States v. One 
Parcel of Real Estate. 852 F.Supp. 1013 (S.D .Fla.1994) . These cases give otherwise-innocent shareholders the benefit of a 
statutory defense available to an "innocent owner," see 21 U.s.c. ~ 881(a)(7). despite the fact that the corporation itself owns 
the property . 

There is conflicting authority whether knowledge of an agent ' s ti"aud is imputed to a bankrupt principal for purposes of 
discharging a debt under 11 U.S.c. § 523(a)(2)(B) Compare In re Cohn , 54 F.3d II O~. 1119 (3d Cir.1995) (dictum that 
" common principles of agency law would probably dictate th e imputation of an agent ' s tj'aud to a principal") with In re 
Walker. 726 F.2d 452 , 454 (8th Cir.1984) (construing [I U.S.c. § 523(a)(2)(A), court holds that "more than the mere 
existence of an agent-principal relationship is required to charge the agent's fraud to the principal. [f the principal either 
knew or should have known of the agent ' s fraud, the agent's fraud wil[ be imputed to th e debtor-principal."). 

For the point that imputation is inapplicable to claims under fidelity bonds. when the fact in ISsue IS an employee's 
knowledge of the employee's own wrongdoing, see Miami Nat'l Bank v. Pennsylvania IllS . Co. , :114 F.Supp. 85 8 
(SOFia 1970) 

c. elrel lfl7.l/llll ces Imder H·hieh agem aeqllires kllOlvledg e of or r eason /0 knoH' jilc /s. For a spirited defense of th e rule as 
stated. surveying the cases applying the rule, see Daniel S. Kleinberger. Gui[ty Knowledge. 22WJ1l. Mitchell L. Rev. 953 

( 1996) 

For statements of the rule , see, e .g., O ' Riordan v. Federal Kemper Life Assurance Co. 114 P.3d 753. 75 7 (CaI.2005) 
(knowledge of prospective insured's smoking learned by life insurer's agent whil e representing prospective insured in 
repl y ing to insurer's medical questionnaire is imputed to in surer; agent became insurer's agent when insurer granted his 
reque st to be so appointed, submitted with prospective insured ' s application , and once in surer's agent. agent had duty to 
disclose "any material information he had pertaining to" application); Bryant v. Livigni. 619 N .E.2d 550. 55 6 (1II.App. [993) 
(information reported to coworker who is not in a superior position imputed to principal if it concerns matter within scope of 
authority. even though coworkers had friendly relationship; store manager told fellow employees in friendly conversation 
about prior battery he committed, and court finds that reasona ble jury could conclude that information was within scope of 
coworkers ' authority to act upon); Carter v. Gugliuzzi , 716 A.2e1 [7, 23 (Vt. [998) (in ac tion against listing broker whose 
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agent failed to di sc lose high~wind conditions to purchaser of property, court states it is "immaterial w hether [agent's] 
information was derived from his residence in the area, his listing and sale of other properti es in the area, or hi s experience as 
the town's zoning officer" because broker's statutory duty of disclosure to purchaser encompasses material facts about 
property, regardless of their provenance). 

For the point that an agent's knowledge is not imputed to the principal when the agent owes a duty to another not to disclose 
the information, see Imperial Fin. Corp. v. Finance Factors, Ltd., 490 P.2d 662 (Haw .1971) (officer of finance corporation 
sought and received agreement of insurer 's agent not to reveal existence of attachment bond to defendant; finan ce corporation 
estopped from asserting that knowledge of attachment bond should be imputed to defendant, which breached no duty in 
obtaining mortgage lien on same property with priority over attachment bond); Reinninger v . Prestige Fabricators, Inc., 523 
S.E.2d 720, 725 (N.C.App.1999) (company physician who treats employee following accident has ethical obligation to 
withhold confidential communications of patients; knowledge of company physician based on confidential c0111munications 
from employee-patient not imputed to employer for purposes of inferring that improper ex parte communication occurred 
between employer and physician). 

Defining an agent' s duty narrowly will limit the scope of imputation . See, e.g., Triple A Mgmt. Co. v. Frisone, 81 
Cal.Rptr.2d 669 , 678-679 (CaI.App.1999) (duty of escrow agent to make disc losure to principal does not extend to matters 
beyond scope of particular agency relationship; escrow agent's knowledge of collateral assignm.ent contained in escrow 
instructions imputed to principal). 

Opinions may state that knowledge is imputed if it is "obtained in the course of the ageacy" when the context does not 
require the court to consider the implications. See, e.g., Triple A Mgmt. Co., 81 Cal.Rptr. at 679. 

Cases applying a narrower rule include R.B.Z. v. Warwick Dev. Co., 725 So. 2d 261, 264 (Ala.1998) (knowledge gained by 
agent outside scope of agency and prior to it not imputed to principal; property manager of apartment complex, fonnerl y 
married to defendant who raped tenant , knew of his prior rape conviction); Engen v. Mitch's Bar & Grill. 1995 WL 387738 
(M inn .App.1995) (party seeking to impute agent's knowledge to principal must establish relevance of knowledge to subject 
of agency and that agent learned knowledge while acting within the course and scope of employment; court does not impute 
bartenders ' knowledge of violent propensities of patron to bar); cf. Christopher S. v. Douglaston Club. 713 N.Y.S.2d 542 
(App.Div.2000) (knowledge of agent not imputed to principal when agent has abandoned principal's interests and is acting 
entirely for own or another's purposes; knowledge of 2 members of club's board of improper sexual behavior of member 's 
son not imputed to club becau se not learned while acting within scope of duties as club's agents but a, fathers of boys 
involved in incident ; board members testified they intentionally withheld Information about II1cldent from club to save 
embarrassment for all familie s involved). 

f. Time lvhel1110lice is impllted to principu/'For applications of the basic POlllt, see Schuff Steel Co. v. Industrial Comlll'n. 
891 P.2d 902, 913 (Ariz.App.1994) (in dispute whether di sab Ility compensation should be apportioned between worker's 
fonner employers, knowledge of examining physician's diagnos is not imputed to prior employer to sat is!)' requirement of 
written record because, absent direct request from prior employer, insurance carrier at later time uf industrial injury had no 
duty to communicate content of physician's report to prior employer). 

g. Downward il71pUlUliol7.lllustration 23 is based on Ago v. Begg, Inc., 705 F. Supp. 613. 617-61 ~ (D.D.C Ins), aWd, 911 
F.2d 819 (D.C.CirI990) See also Grove liolding Corp. v. First Wisconsin Nat'l Bank, 12 F.Supp.2d ~~5. 895-~96 

(E.D.Wis.1998) (knowledge of facts in corporation's tIles not imputed to its officers, directors, and shareholders; question o f 
fact whether these individuals had knowledge of facts); Garren v. First Realty, Ltd. , 4 8 1 N.W.2d 335, 33~ (Iowa 1992) (trial 
court correctly directed verdict for sell er 's agent when no proof that agent knew of or should have known that seller's 
property was in flood zone, w hich se ller knew ). 

For an early recognition of a related point. see Corn foote v. Fowke, 6 M & W 35~ (1840) (agent retallled to lease house 
owned by principal does not share prinCipal' s knowledge of existence of adjacent brothel and innocentl y te ll s lessee that 
house has no objectionable features ; lessee may not assert principal's knowledge as defense aga ins t prlllcipal in action 
brought by principal on agreement for lease) Commenting on thi s case. Professor Seavey observed, "[t]hough we Illay agree 
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that the other party should have the right to withdraw from the agreement upon learning the facts. the court's reasoning that 
there was not fraud of any sort, in the absence of a conscious concealment on the part of th e principal, is sound." Warren A. 
Seavey , Notice Through an Agent, 65 U. Pa. L. Rev. I , 36 (1916). 

For the related point that a principal's intention or liability is not imputed downward to an agent, see Browning-Ferris Indus. , 
Inc. v. Ter Maat, 195 F.3d 953, 956 (7th Cir.1999) (noting absence of doctrine of" ' superiors' liability ' " as counterpart to 
respondeat superior; a corporate officer is not automatically liable for acts of a corporation); Brownlee v. Lear Siegler Mgmt. 
Servs. Corp., 15 F .3d 976 , 978 (10th Cir.1994) (principal 's discriminatory intention is not imputed to an agent). 

For the point that a principal is subject to liability if the principal withholds facts from an agent, knowing that th e agent will 
as a result make material mi ss tatements to third parties, see Essex v. Getty Oil Co., 661 S.W.2d 544 , 550-551 
(Mo.App.1983). This theory of liability is inapplicable when the principal did not intend or direct th at the agent make the 
misstatement. See Li v. Metropolitan Life Ins. Co., 998 S.W.2d 828 (Mo.App.1999). 

For a rare case holding that notice of a fact known only by a principal may be imputed downward to an agent, see Roland v. 
Cooper, 768 So. 2d 400, 404-405 (Ala.Civ.App.2000) (son of owner of company that owned used truck sold truck to 
plaintiff; son deemed to have owner's knowledge of odometer discrepancy; court holds that lower court erred in granting 
summary judgment on seller ' s ti"aud claims against son). The basi s for the court's holding on imputation is Ala. Code ~ 

8-2-8. However, the statute provides that " [a]s against a principal, both principal and agent are deemed to have notice of 
whatever either has notice of and ought in good faith and the exercise of ordinary care and diligence to communicate to the 
other." See Ala. Code ~ 8-2-8 (2002 & Supp. 2004). Th e court's paraphrase of the statut e. see 768 So. 2d at 404. omits the 
initial phrase , " [a]s against a principal. .. " Given its inclusion of the initial phra se, the s tatute is not a basis for downward 
imputation. 

On downward imputation in the context of a regulatory statute, cases decided under the federal Fair Debt Collection Practices 
Act , 15 U.S.c. ~ 1692, are instructive. Section 1692c(a)(2) provides that a debt collector may not communicate with a 
consumer if it knows that the consumer is represented by a lawyer and knows or can readily ascertain the lawyer's name and 
address. The court does not impute the creditor's knowledge that the con sumer had retained counsel to the debt collector in 
Schmitt v. FMA Alliance, 398 F.3d 995 , 998 (8th Cir.2005) ("no textual bas is within the stat ute to suggest that an exception 
to such a well-settled rule was intended") and Hubbard v. National Bond & Collection Assocs , Inc. , 126 B.R. 422 
(D .DeI.1991), aWd, 947 F.2d 935 (3d Cir.1991) In Jones v. Weiss, Neuren & Neuren , 95 F.Supp.2d 105 (N.D.N.Y.2000). 
the court does not impute the creditor's knowled ge to th e law fIrm that represented it as collection agent. The COlirt imputes 
such knowledge, however, in Powers v. Professional Credit Servs., Inc , 107 F.Supp.2d 166, 169 (ND .N.V.2000), on the 
basis that, if a creditor has actual knowledge that a consumer has retained a lawyer but hl il , "to disclose that fact to its de bt 
collector . . . [this] would utterly eviscerate the protections afforded debtors by the FDCPA." The POl-H!/'S court also states that 
a creditor ha s a.duty "when turning over a tIle to hi s debt collector to convey all of the material information regarding the 
claim." Id . 

In applying the doctrine of judicial estoppel, a cOllrt may impose a fonn of dov-'nward imputation. See. e.g .. A lternati ve Sys. 
Concepts, Inc. v. Synopsys, Inc ., 374 F.3d 23 , 35-36 (1st Cir.2004) (notice of litigation pOSition taken by corporation imputed 
to its chief executive officer; depos it ion tes timony of chief executi ve officer recal ling contract negotiations with defendant 
does not constitute information that was neither known to nor readily available to plaintiff at time initial posi tion taken in 

litigation). 

Case Citations - by Jurisdiction 
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\\Hsh.App 

C.A.2 

C.A.2, 2012. Sec. and cams. (b). (c). and (e) cit In sup . Spain sued ship-classification society and its subsidiaries. alleging 
that defendants were reckle ss in class ifYlllg as structurally sound an oil tanker that sank and released large quantities of oil 
that washed up on the Spani sh coastline. Affirming the district court's grant of sum mary judgment for defendant s, this court , 
int er alia, reject ed plaintiff s argument that soci ety was rec kless in di sregarding a fax all egedly sent to its subsidiaiY prior to 
the tanker 's sinking by the vessel's then-master. reporting mechanical and structural problems aboard the tanker; even if 
subs idiary was society's agent for certain purposes, there was no evidence that either the owner or operator of the tanker was 
ever a client of subsidiary such th,lt a fax from the vessel's crew would come within the scope of subsidi3lY 's duties on 
behalf of soc iet y, or that th e information in the fax should be imputed to soc iety. Reino de Espaa v. American Bureau of 
Shipping. Inc. , 691 F.3d 461 . 474. 

C.A.3, 

© 2014 Thomson Reuters. No claim to original U.S. Government Works. 21 

App. P-21 



§ 5.03lmputation of Notice of Fact to Principal, Restatement (Third) Of Agency § 5.03 .. . 

C.A.3, 2013. Com. (b) quot. in sup. Investors brought, inter alia, securities-fraud claims under the Securities Exchange Act 
against a firm that did business as a registered investment adviser, seeking to recover money that they had lost in a Ponzi 
scheme that one of finn's senior executives had operated through a hedge fund that he controlled and managed outside of the 
scope of his responsibilities with firm. Vacating the district court's grant of summary judgment for defendant on these claims 
and remanding, this court held that imputation to defendant of executive 's fraud might be appropriate in this case, ifplaintiffs 
could prove that the manner in which executive marketed the hedge fund to plaintiffs while he was working for defendant, 
and the apparent benefit to defendant, made it appear that he marketed the hedge fund within the scope of his authority as a 
senior executive of defendant. The court noted that the imputation doctrine advanced public-policy goals in that it created 
incentives for a principal who selected and delegated responsibility to its agents to do so carefully and responsibly. Belmont 
v. MB Inv. Partners, Inc., 708 F.3d 470, 495. 

C.A.3 

C.A.3, 2009. Quot. in sup., coms. (b) , (c), and (e) and illus . 5 and 7 quot. in sup. Fonner employee of paper plant sued former 
employer for sexual harassment and retaliation, alleging that defendant knew or should have known of harassment at the 
plant through two supervising technicians who had been informed of the harassment, but that it failed to take prompt and 
appropriate remedial action. The district court granted summary judgment for employer. Affilllling, this court held, inter alia , 
that the two supervising technicians were not management-level employees for purposes of imputing to employer their 
knowledge of potential co-worker harassment, because they did not have au thority to alTect the employment status of their 
teammates and because they were not employed to discover or act upon knowledge or rumors of sexual harassment but, 
rather, to keep machines at the plant working. Huston v. Procter & Gamble Paper Products Corp., 568 F.3d 100, 106, 107. 

C.A.7 

C.A.7, 2010. Cit. in sup. (T.D. No.6, 2005). Steel-mill corporation brought a fhlLld claim against mill-development firm, 
alleging that defendant 's false statements to plaintiffs board and principal in ves tors that plaintiW s mi ll had costly design 
flaws caused th e mill to close for five years when investors withdrew their support. The district court entered judgment for 
defendant. At1irming, this court held that the fraud claim was untimely because plaintitrsCEO 's knowledge that defendant's 
statements were wrong was imputed to plaintiff, and thus plaintitrs claim accrued at the time of injury. The court noted that 
only two exceptions existed to the proposition that an employee ' s knowledge of a matter within the scope of his duties was 
imputed to the employer: One was that the employee was acting adversely to the employer's interests . and the other was that 
the employee was subject to a duty to a third party not to disclose the information to the principal: no exception existed for all 

employee, like plaintiffs CEO in this case , who had lost the board ' s confidence and was soon to be discharged. Prime Eagle 
Group Ltd. v. Steel Dynamics , Inc. , 614 F.3d 375, 379. 

C.A.II 

C.A.II, 2011. Sec. and com. (b) cit. in sup. Mexican farm workers hired as guest workers through the Department of Labor's 
J-I-2A visa program brought suit under the Fair Labor Standards Act against Georgia onion grower that employed them , 
alleging that they were entitled to reimbursement from defendant for the fees that employment agencies had charged them. 
The di strict court granted summary judgment for defendant. Affirming in part, this court held , inter alia, that. under principles 
of agency law, defendant was not liable for the fees, because plaintiffs failed to present sllbstant ial evidence that defendant 
provided employm en t agencies with the authority to collect those fees. The court relected plaintiffs ' argument that defendant 
was liable for the fees because contractor employed by defendant to facilitate plaintiffs' hiring was aware of the fees and tillS 
knowledge was imputed to defendant; thi s argument failed because the collection of the fees was outside the scope of 
authority granted by defendant. Ramos-Barrientos v. Bland, 661 F.3d 587, 602. 
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C.A.D.C. 

C.A.D.C.2009. Cit. in sup., com. (g) quot. in sup. United States sought civil forfeiture of almost $7 million on the ground that 
the money was involved in a scheme to launder mQney earned through an unlawful offshore Internet gambling enterprise. 
The district court invoked the fugitive-disentitlement statute to grant summary judgment to government against a claim to the 
money filed by a British Virgin Islands corporation. Reversing, this court held that a genuine issue of fact existed as to 
whether the statute applied to corporation's majority shareholder, and thus whether corporation's claim could be dismissed 
under the statute, since government failed to satisfy its burden to show that shareholder remained outside the United States to 
avoid pending criminal charges. The court concluded that, while shareholder's knowledge of one of the criminal warrants 
against him satisfied the statute's requirement of notice, the mere fact that he was a majority shareholder was not sufficient to 
impute corporation's knowledge of outstanding warrants to him; no evidence was presented to show that corporation was 
acting as an agent of shareholder. U.S. v. $6,976,934.65, Plus Interest Deposited into Royal Bank of Scotland Intern. Account 
No. 2029-56141070, Held in Name of Sou I bury Ltd., 554 F.3d 123, 129. 

Ct.Fed.C!. 

Ct.Fcd.C!.2010. Quot. in sup. Partnerships sued the United States , challenging certain accuracy-related penalties that the 
Internal Revenue Service assessed against them due to their participation in a tax sham. After a bench trial, this court granted 
judgment in favor of the government, holding, among other things. that. under fundamental agency principles, partnerships' 
principals were imputed to have the same knowledge of and involvement in the sham transactions as their authorized agent 
on the transactions. The court noted that agent was an employee and consigliere to principals and their family members, and 
that he was so intimately involved in the transactions that his knowledge. experience, and sophistication had to be imputed to 
principals. Murfam Farms, LLC ex reI. Murphy v. U.S., 94 Fed.CI. 235, 246. 

N.D.Ala.Bkrtcy.Ct. 

N.D.Ala.Bkrtcy.Ct.2009. Quot. in ftn. Liquidating trustee of bankrupt company brought an adv ersary proceeding against 
company's officers and directors. counsel for company, and investment banking tirm hired by company in connection with 
its acquisition of another corporation . alleging that the acquisition clmed company's financial demise. Granting investment 
banking firm's motion to dismiss. this court held. IIlter a lia. that ,ill of trustee's claims against firlll were barred by the 
doctrine of in pari delicto. an equitable principle providing that a plaintiff who had participated in wrongdoing could not 
recover damages resulting from the wrongdoing. because the kno'A'ledge and conduct of company's otTicers and directors 
was fully imputable to company, In re Verilink Corp,. 405 B.R. 356. 364. 

D.Hawaii 

D.Hawaii, 2007. Ci!. in case quo!. in sup, Trademark licensor sued licensees for breach of licenses and tj·aud. and licensees 
counterclaimed. alleging. among other things. that , because their disclosed agent was acting as licensor's undisclosed double 
agent , they were entitled to rescind the licellses, making them void and unenforceable. Denying defendants' motion for 
summary judgment , this court held. inter alia. that genuine Issues of material fact remained as to whether agent engaged in 
services on plaintiffs behalf in a transaction connected with his agency relationship with defendants. The court noted that 
defendants could not be liable for the alleged breach of licenses if defendants' disclosed agent was also plaintiffs 
undisclosed agent, because agent's knowledge with regard to the breach would be imputed to plaintiff. Television Events & 
Marketing, Inc, v. Amcon Distributing Co .. 526 F.Supp.2d I I 18. I 12)\ . 
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N.D.III. 

N.D.l11.2009. Com. (b) cit. in sup, com. (e) quot. in sup. Group of employee benefit funds and other organizations that 
represented plastering company's employees brought suit under ERISA and the Labor Management Relations Act against 
purchaser of company's assets, seeking to collect, under a successor-liability theory, allegedly delinquent 
employee-benefit-fund contributions, union dues, and other amounts owed by company. Granting summary judgment for 
defendant, this court held, inter alia, that the knowledge of plaintiffs' claims against company could not be imputed to 
defendant through company's attorney, who represented defendant for the limited purpose of acquiring company's assets; 
while the fact that attorney learned of plaintiffs ' claims before representing defendant did not by itself make imputation 
inappropriate , the limited scope of his authority negated imputation to defendant of his knowledge of company's potential 
liability to plaintiffs. Trustees of Chicago Plastering Institute Pension Trust v. Elite Plastering Co., Inc., 603 F.Supp.2d 1143, 
1150. 

E.D.Ky. 

E.D.Ky.2011. Quot. in disc. Insurer sued insured bank, seeking a declaration that losses bank sustained as a result of 
embezzlement by its president/CEO's were not covered under a financial institution bond and extended professional liability 
policy. Denying in part insurer's motion for summary judgment, this court held that, while president/CEO made a false 
statement in bank's application to renew its bond and insurance, her knowledge was not imputed to bank, and therefore the 
bond and policy were not rescinded and remained in effect; while a principal was generally charged with notice of nlcts that 
an agent knew or had reason to know, the "adverse interest" exception applied here, because president/CEO was acting 
adversely to bank's interests when she lied on the renewal application. Banclnsure , Inc. v. U.K . Bancorporation Inc.!United 
Kentucky Bank of Pendleton County , Inc., 830 F .Supp.2d 294 , 302. 

D.Mass. 

D.Mass.2008. Cit. and quot. in sup. Consumers and third-party payors brought proposed nationwide cl<tss actIon against 
pharmaceutical manuf~lcturers under the unfair and deceptive trade practices acts (UDTPAs) ut 39 ,Iurisdictions, alleging that 
manuhlcturers caused them to overpay for certain prescription drugs by misstating the average wholesale prices of the drugs 
in industry publications. This court , inter alia. declined to certify plaintiffs' proposed non-Medicare class under the laws of 
states that required reliance on an alleged misrepresentation in order to establish liability under their lJDTPAs. The court 
noted that certain third-party payors had continued to overpay for the drugs even after learning the truth about the prices, and 
concluded that the knowledge of those third-party payors could be imputed to proposed class member consumers who were 
beneficiaries of third-party payor plans. In re Pharmaceutical Industry Average Wholesa le Price L.itigation. 252 F.R.D. 83, 
97. 

D.Nev. 

D.Nev.20 II. Cit. in sup. L.iquidating trust sued Chapter I I debtor's former outside auditor. contending that. if auditor had not 
Issued certain unqualified audit opinions, debtor's insiders could not have engaged in two allegedly fraudulent schemes that 
ultimately resulted in millions of dollars of losses to debtor. This court granted summary Judgment for defendant on all 
claims, holding that insiders' conduct was imputed to debtor, and thus. under the doctrine of in pari delicto, plaintiff could 
not sue defendant for failing to stop debtor from engaging in its own fraudulent conduct. The court reasoned that, because 
debtor granted the insiders unfettered control over every aspect of its busllless. 11 could not disavow those agents ' knowledge 
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and conduct committed in the course and scope of their employment; even if a reasonable jury could tind under Nevada law 
that in siders act ed adversely to debtor as their principal, imputation would still apply , since insiders were debtor's sole 
relevant actors. USACM Liquidating Trust v. Deloitte & Touche LLP , 764 F.Supp.2d 1210, 1217. 

E.D.N.Y. 

E.D.N.Y.2012. Quot. in sup. Insurers sued medical service corporation and related entities and individuals, alleging that 
defendants engaged in a fraudulent scheme to improperly collect payment ti'om insurers for medical services provided to 
injured motorists. Denying defendants' motion for summary judgment based on the statute of limitations, this court held that 
genuine issues of material fact existed as to when in surers were on inquiry notice of the fraud, whether insurers were misled 
by defendants' affirmative efforts to conc ea l the scheme such that equitabl e tolling was appropriate , and when the suspicions 
of an investigator 'for one insurer could be imputed to insurers as knowledge . The court noted that , while organizations were 
generally treated as possessing the collective knowledge of their employees and other agents , it was sometimes desirable in 
cases involving fraud to depart from a rul e of automatic imputation of knowledge. Liberty Mut. Ins. Co. v. Excel Imaging, 
pc., 879 F.Supp.2d 243,27 1. 

S.D.N.Y. 

S.D.N.Y.2011. Com. (b) quot. in ftn. Investors brought a putative class action against equity fund's investment managers, 
among others , for breach of tiduciary duty, inter alia, alleging that managers failed to conduct adequate diligence before 
inv est ing 100% of investors' funds in a Ponzi scheme. This court dismissed plaintiffs' claims , holding that plaintiffs lacked 
standing to pursue the claims direct ly, and knowingl y wa ived their right to pursue them deri vat ively . The court rejected 
plaintiffs' argument that assertion of deri va tive claims against defendants on behalf of the fund would have been subject to an 
unclean hand s defense, and, th erefore, New York 's Wagoner Rule---which allowed claims agamst third parties for defrauding 
a corporation with the coopera tion of manage ment to accrue to creditors-should have been applied to allow the c laims to 
proceed directly. The court explained that the Wagoner rul e operated to bill' shareholder derivative claims, because in such 
cases plaintiffs s tood in the shoes of th e corporation whose "unclean hands" barred ;1 ti'om bringing suit, and policy reason s 
dictated imputation of responsibility in order to create incentives for principals to choose agent s carefully and use care in 
delegating functions to them. In re Optimal U.S. Litigation, X 13 F.Supp.2d 3X3, 397. 

S.D.N.Y.2009. Quot. In su p . Mu sic publisher that was represented by mechanical licensing agency brought 
copyright-infringement ac tion against record company, alleging that record company failed to acquire mec hanical licenses for 
four songs owned by music publisher that record company included on compilation aibuills. Granting in part and den ying in 
part the parties' cross-Illotions for summary Judgment. thi s court held, inter alia, that , while defendant acquired valid 
mechanical licenses as to three of th e songs at issue, those licenses were later terminated. T he court noted that defendant 's 
statutory notice of intent to obtain a license, w hich was comlllunicated to agency, was effective as to plaintiff, because 
agency acted as plaintiffs licensing agent at all re leva nt times. EMI Entertainm ent World, Inc. v. Karen Records, Inc., 603 

F.Supp.2d 759, 767. 

S.D.N.Y.2009. Com . (b) cit. in ftn. Extraordinary commissioner of collapsed Italian dairy conglomerate, along with 
conglomerate's wholly owned subsidiary, brought suit for damages against accountants, banks. and others that allegedly 
assisted conglomerate 's insiders in perpetrating a ma ssi ve fraud involving the understatement of conglomerate's debt and the 
overstatement of its net assets. Granting sUlll lllary Judgment for defendants , this coun he ld that plaintiffs' claims were barred 
by the doctrine of in pari delicto, which foreclosed recovery by a claimant that was a participant in the alleged wrong; 
because conglomerate's corrupt insiders were acting within the scope of their employment w hen they worked with 
defendants to defraud conglomerate, their actions and knowledge could be imputed to plaintiff,. The court further held that 
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the adverse-interest exception to the imputation rule did not apply here, because the insiders did not totally abandon corporate 
interests when they engaged in their fraudulent activities . In re Parrnalat Securities Litigation , 659 F.Supp.2d 504, 519. 

S.D.N.Y.2004. Com. (b) quot. in di sc. (T.D. No.3, 2002). Disbursing agent for bankruptcy debtor brought adversary 
proceeding as assignee of debtor 's claims against prebankruptcy auditor , seeking damages for expenditures made in reliance, 
in part, on auditor' s alleged fraud. The bankruptcy court entered judgment for plaintiff, awarded dam ages, and expunged 
auditor' s proof of claim in the underlying bankruptcy proceeding. Affirming in part and reversing in part , this court declined 
to reso lve whether agent had standing to sue auditor for fraud on behalf of debtor under " adverse interest" exception to rule 
that would bar s tanding by imputing debtor's management's misconduct to debtor. The court , however, declin ed to adopt and 
"innocent ins ider" exception to the imputation rul e . In re C BI Holding Co ., Inc .. 311 B.R. 350, 372 . on rehearing 3 I 8 B.R. 
76 1 (S.D.N .Y.2004). 

S.D.Ohio 

S.D.Ohio, 2011. Com. (b) cit. in di sc. and cit. in case cit. in ftn. Trust created in bankruptcy court to pursue legal causes of 
action belonging to debtor and debtor' s subsidiaries sued financial company for, inter alia, breach of fiduciary duty and fraud, 
alleging that company assisted debtor ' s principals in looting billions of dollars of funds from debtor 's sub sidiaries. Thi s court 
granted defendant ' s motion for summary judgment, holding that plaintiff's claims w el'e barred by the in pari delicto defense. 
The court rejected plaintiff s proposed co-conspirator equitable exception to the in pari delicto defense, holding that in a 
situation of corporate wrongdoing where, as here, the officers and directors were the alter egos of the debtor corporations, 
applying the co-conspirator exception would swallow the in pari delicto rule b y protecting primary wrongdoers at the 
expense of an alleged co-conspirator who was plainly less at fault. In re National Century Financial Enterprises, Inc., 783 
F.Supp.2d 1003, 1024, 1025. 

M.D.Pa. 

M .D.Pa.2009 . Quot. in sup . Towing company and its owner slied state police otiicers, state poli ce commi ss ioner, and others, 
all eging that defendants retaliated again st them in violation o f their constitutional rights by removing company hom state 
police towing-referral lists. Denying summary judgment for commissioner. thi s court held, inter alia , that , while 
commiss ioner played no role in removing compan y from the lists. questions of fact remained as to whether he was liable for 
Lliling to take corrective action after learning that his subordinates had alleged ly violated plaintiffs ' cOllstitutional rights. The 
court rejected cOlllmissioner ' s argument that he could not be liable because he never himself read the letter sent him b y 
plaintiff, complaining of the allegedly unconstitutional conduct ; cOlllmissioner, as prinCipal. was charged with the legal 
con sequence s of having actual knowledge of the conduct. because hi s attorneys. (IS his ag ents. read tile letter and had such 
actual knowledge, which was imputed to him. Schli e r v. Rice. 630 F.Supp.2d 45 X. 470. 

D.P.R. 

D.P.R.2008. Cit. in sup .. cit. in ftn. Plaintiff sued the United States for return of two vehicles seized as part of a criminal 
in vestigation. alleging inad equate notice of forfeiture . Granting summary judgment. sua s ponte. again st p laintiff, th is court 
held that no genuine Issu e of material fact existed as to plaintiff s re8sonable notification of forfei ture . The court concluded 
that, pursuant to agency principles of the Civil Code of Puerto Rico, plaintiir s criminal deputies, w ho w ere in possession of 
the vehicles at the time of seizure, w ere plaintiff s agents for purposes of mallltalllll1g and operating the vehicle s; notice sent 
to plaintiffs agent s of impending forfeiture proceedings was therefore imputed to plaintiff Th e court noted that , while the 
Civil Code sufficed to dispose of this case. the court' s deCISion was in accord with Restatement Third of Agency ~ 5.03. 
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Gonzalez-Gonzalez v. US., 581 F.Supp.2d 272, 280 . 

E.D.Tex.Bkrtcy.Ct. 

E.D.Tex.Bkrtcy.Ct.2007. Com. (b) quot. in disc. Securities Investor Protection Corporation (SIPC) and trustee for the 
liquidation of debtor securities-brokerage firm brought an adversary proceeding alleging professional negligence and 
negligent misrepresentation against accounting firm that , while performing annual audits of debtor's financial statements, 
failed to discover fraud committed by debtor ' s CEO and CFO. Entering judgment that trustee was entitled to an award of 
damages, and that the SIPC was to take nothing, this court held that the adverse-interest exception to the imputation rule 
ban'ed the imputation of officers' fraud to debtor, or to trustee, as debtor's successor-in-interest, and thus trustee was not 
precluded from maintaining his negligence action against defendant; the evidence showed that the two omcers acted entirely 
for their own self-interests in misappropriating customer assets, and against debtor's interests. In re Sunpoint Securities, Inc .. 

377 B.R. 513, 562, 563. 

S.D.Tex. 

S.D.Tex.2011. Sec. and com. (b) quot. in sup. Oil company sued refining business, alleging that a spent catalyst distributor 
installed in business's refinelY infringed upon company's patents. This court denied defendant's motion for summary 
Judgment on the basis of laches, holding that defendant had not met its burden in establishing that the laches period began at 
the date it asserted, and thus the court could not analyze whether the delay resulted in material prejudice to defendant. The 
court reasoned that, although plaintiff's employee was provided with sufficient information such that he should have inquired 
into the nature of defendant ' s allegedly inti'inging activities. the court could not conclude at this stage in the proceedings 
whether that knowledge should have been' imputed to plaintitl, because questions of material hlct existed as to whether, 
among other things. that employee possessed a duty to familiarize himself with plaintiffs patents. Shell Global Solutions 
(US) Inc. v. RMS Engineering, Inc. , 7R2 F.Supp.2d 317.330. 

"J.D.W.Va. 

N.D.W.Va.200S. Com. (g) quot. in sup. Chapter 13 debtor and his trustee brought adversary proceeding agaInst lender and its 
debt collector, alleging that defendants engaged in illegal debt-collection practices in violation of the Fair Debt Collection 
Practices Act and corresponding state law. This court granted debt collector's Illotion to dismiss certain of those claims. 
unless plaintiffs. within 30 days. tiled an amended complaint alleging that debt collector had knowledge. separate from 
lender. that debtor was represented by an attorney when It cOlllll1unicated with debtor in an attempt to collect a debt. and 
knowledge of debtor's request that all tllrther debt collection contacts be made through his attorney . The COLIrt noted that, in 
general, notice of facts that a principal knew or had reason to know was not imputed downward to an agent. In re Carroll. 4()() 
B.R. 497 , 502. 

Alaska 

Alaska, 20 I I. Quot. in sup., cit. in I' tn . Subcontractor sued general contractor for damages, alleging that its lI1advertent error 
in underbidding on a concrete foundation construction project was due to a discrepancy between the bid schedule and the 
project drawings sent to it by defendant. The trial court granted partial summary judgment for defendaill. Affirming, this 
court held that plaintiff committed a unilateral mistake for which it bore the risk. as a result of its general manager's failure to 
give its bid preparer the contents of an e-mail that accompanied and claritied the bid schedule. The court further held that the 
trial court did not err by imputing knowledge of the e-mail to plaintiffs bid preparer; plaintiffs biLi prepare! cou ld 

© 2014 Thomson Reuters. No claim to original U.S. Government Works. 27 

App. P-27 



§ 5.03lmputation of Notice of Fact to Principal, Restatement (Third) Of Agency § 5.03 .. . 

reasonably have been expected to know the facts material to estimating plaintiff s bid, the content s of the e-mail included. 
Handle Const. Co., Inc. v. Norcon, Inc., 264 P.3d 367, 373. 

Conn.App. 

Conn.App.2009. Quot. in sup. Prospective sellers of real property sued limited-liability company and principal of company 
who sought to acquire the property for a proposed auto raceway , after defendants were unable to obtain the necessary zoning 
approvals and the sale did not take place. After a bench trial , the trial court rendered judgment for de fendants. Affirming, thi s 
court held, inter alia , that defendants did not accept certain unil ateral changes made by plaintiffs to the contractual closing 
date by congratulating plaintiffs after they signed the contract. The court concluded that, while the changes were 
communicated to a licensed real-estate agent who was acting as the parties' dual agent for the sale, agent did not have actual, 
impli ed , or apparent authority to enter into a contract on behalf of defendants, and thus agent 's knowledge of the added terms 
was not imputed to principal. LeBlanc v. New England Raceway, LLC, 116 Conn.App. 267, 283 , 976 A.2d 750, 762. 

Dcl.Ch. 

DeI.Ch.2009. Com. (b) cit. in ftn. Shareholders of corporation that allegedly engaged in certain illegal conspiracies brought 
derivative action again st, among others, corporation's alleged coconspirators. Granting defendants' motion to dismiss, this 
court held, inter alia, that plaintiffs' action again st defendants was barred by the doctrine of in pari delicto. The court rejected 
plaintiffs' argument that one of the conspiracies did not involve the very seniormost of corporation's executives but only 
well-compensated managers with the authority to make critical decision s, reasoning that the acts of those managers would 
stili be imputed to corporation; when a corporation empowered managers with the discretion to handle certain matters and to 
deal with third parties, the corporation w as charged with th e knowledge of those managers when the corporation was sued by 
inllocent parties. In re American Intern. Croup, Inc .. Con so/. Derivative Litigation , 976 A.2d fl72, fl8 7 . 

III. 

111.2011. Com. (b) quot. in spec . conc. op. After a court-ordered termination of f~\tlier's parental right s, fathe r filed a 
post judgment motion for relief, alleging that the state failed to perform a diligent inquiry to ascertain hi s location when it 
served him notice by pUblication, and thus service was ineffective to confer personal Jurisdiction on the court. The trial court 
denied the petition; the court of appeals aftirmed. Reversing and remanding, this court held that the state failed to perform the 
diligent inquiry required when it relied on a computeri zed database search of t~lth e r 's name while ignoring other potentially 
useful information , including father's continuou s payment of social security income to his children. A specia l concurrence 
would have held that, because an employee of the state's attorney ' s otlice wa s able to contact f~lther at his current address 
with regard to a separate child support matter. actual knowledge of father ' s whereabouts could be Imputed to the state's 
attorney ' s otTice through the rules of agency law. In re Dar. C, 2011 IL IIIOR3. 957 N.E.2d R9 f1 . 921 . 

Miss. 

Miss.2007. lilus. 5-7 cit. in tin. Fourteen-year-old youth-spor!s-program participant sued university that hosted the program, 
after she was raped by two 15year-old participants soon atier program's bus driver dropped the three off at the wrong 
building on campus, kaving them unattended and unsupervi sed. The trial court granted sU\llmary judgment to defendant. 
Reversing and remanding, thi s court held, inter alia , that a reasonable Jury could find that plaintiffs injuries were a 
foreseeable consequence of defendant's negligence in fail ing to provide adequate supervis ion and security on its premi ses , 
given that defendant had imputed knowledge of th e attackers' violent hi story and tendencies through bus dri\er as its 
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employee/agent and knew that 63 crimes were reported to have occurred on the campus during the three months prior to the 
rape. Glover ex reI. Glover v. Jackson State University, 968 So.2d 1267, 1276. 

N.J. 

N.J.2006. Quot. but dis!., com. (b) quot. in disc. (T.D. No.6, 2005). Litigation trust, acting as successor-in-interest to 
bankrupt corporation and representing corporation's shareholders, sued independent auditor for negligence after auditor 
failed to detect intentional misrepresentations made by corporation's officers. The trial court granted auditor's motion to 
dismiss based on the imputation doctrine, ruling that officers' fraud could be imputed to litigation trust. The court of appeals 
reversed. Affirming as modified, this court held that the imputation doctrine did not bar corporate shareholders from 
recovering through a litigation trust against an auditor who was negligent within the scope of its engagement by failing to 
uncover or report the fraud of corporate officers; auditor did not have to have actively participated in the ti-aud to be barred 
from raising the imputation defense. NCP Litigation Trust v. KPMG LLP, 187 N.J. 353, 366, 90 I A.2d 871, 879. 

N.Y. 

N. Y .20 I O. Com. (b) quot. in sup. Chapter II debtor's litigation trustee brought fraud, breach-of-fiduciary-duty, and 
malpractice claims in federal court against debtor's insiders, among others. The district court dismissed the claims; the court 
of appeals certified questions to this court. Answering the questions, this court held that the adverse-interest exception to the 
imputation of corporate insiders' acts to the corporation was not satisfied by showing that the insiders intended to benefit 
themselves by their misconduct, and the exception was available only where the insiders' misconduct had harmed the 
corporation. The court noted that the presumption of imputation reflected the recognition that principals, rather than third 
parties, were best-suited to police their chosen agents and to make sure that they did not take actions that ultimately did more 
harm than good. Kirschner v. KPMG LLP, 15 N. Y .3d 446, 468, 912 N. Y.S.2d 508, 938 N .E.2d 941, 95:;. 

N.Y.Sup.Ct. 

N.Y.Sup.Ct.2008. Com. (b) quot. in sup. Joint official liquidators of hedge fund brought suit on behalf of fund against 
auditor for negligently failing to detect and report to fund's directors that fund's investment managers had fraudulently 
valued fum]', securities. Granting summary judgment for auditor, this court held, inter alia. that liquidators were barred from 
asserting their claim against auditor, because managers' conduct could be imputed to the fund. The court concluded that the 
innocent-insider exception did not apply to rebut the presumption of imputation, since liquidators failed to raise a triable 
issue that directors were innocent decisionmakers who could have stopped managers' wrongdoing had they been alerted to it 
by auditor; the record showed that directors ceded control of the fund to managers, permitted them to operate the fund with 
impunity until they were removed by the SEC, and failed to review fund's financial statements, despite attesting to their 
accuracy. Bullmore v. Ernst & Young Cayman Islands, 20 Misc.3d 667. 675,861 N.Y.S.2d 57R, 585. 

Pa. 

Pa.20 I O. Com. (b) quot. in sup. and cit. in ftn. Committee of creditors established for corporate debtor brought adversary 
proceeding against corporation's auditor and auditor's successor, alleging that defendants colluded with debtor's officers to 
ti-audulently misstate debtor's finances. After the district court granted summary judgment for defendants on grounds that 
oftlcers' fraud was imputed to debtor, because they provided auditor with false financial statements in the first place, the 
court of appeals certified to this court for review questions of first impression centering on the availability of an 
imputation-based in pari delicto defense in an auditor-liability scenario. Answering the questions. this court held, inter alia, 
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that, in factual circumstances entailing secretive, collusive conduct of an agent and an auditor, Pennsylvania law rendered 
imputation unavailable, as the auditor had not proceeded in material good faith. Official Committee of Unsecured Creditors 
of Allegheny Health Educ. and Research Foundation v. PriceWaterhouseCoopers, LLP, 605 Pa. 269, 989 A.2d 313, 319, 321, 
323,324,333. 

Pa.Super. 

Pa.Super.20 12. Cit. in sup. After ten-year-old child was bitten and injured by a pit bull dog owned by landlord's tenants, 
child's mother sued landlord, alleging that landlord negligently permitted tenants to keep a vicious dog on the premises and 
failed to wam others of the danger. The trial court granted summary judgment for landlord. Affirming, this coun held that 
there was no evidence from which one could reasonably infer that landlord had actual knowledge of the dog's alleged 
dangerous propensities such that a duty of care could be imposed on landlord. Tile court rejected mother ' s argument that 
landlord's knowledge could be inferred from the knowledge of a worker who did odd jobs for landlord, reasoning that 
worker's awareness, acquired while performing a maintenance chore on tenants' property, that the dog had a tic that caused 
her to clench her teeth in a biting motion was not material to his duties for landlord; thus, worker, who was arguably an 
independent contractor, and whose agency was limited in scope, had no duty to report the tic. Rosenberry v. Evans, 48 AJd 
1255, 1261. 

Pa.Super.2009. Cit. and quot. in disc. Steelworker who was injured in a steam explosion at a steel plant, along with estate of 
another steelworker who was killed in the accident, sued the plant's fonner owner, alleging that defendant removed the 
access drawbridge that permitted workers to escape the effects of an accidental steam explosion and sold the plant to the new 
owner in the same condition without disclosing the dangerous condition. The district court entered summary judgment for 
defendant. Affirming, this court held that defendant had no reason to believe that the new owner would not become aware of 
the dangerous condition that caused the accident, since defendant's management and employees remained working at the mill 
after the sa le, and defendant would certainly expect that the management and employees would relate all matters relevant to 
the operation of the mill to the new owner. The coun noted that the signifIcance of the fact that defendant's management and 
employees remained working at the plant after the sale did not relate to whether the new owner was their principal and was 
therefore charged with their knowledge of the dangerous condition through operation of agency law; instead , the focus was 
on what defendant had reason to believe would occur in the relationship between the new owner and its new management and 
employees. Gresik v. PA Partners, LP, 989 A.2d 344, 353. 

Tex.App. 

Tex.App.2008. COI11 . (g) quot. in sup. State, city. and city transit authority sued officers of corporation, seeking to hold them 
personally liable. as "responsible individuals" under the state tax code, for corporation's unpaid tax liability. After a bench 
trial. the trial court entered Judgment that plaintiffs took nothing by their suit. Affirming. this court held that the eVidence was 
suffIcient to establish that defendants did not act with knowledge or reckless disregard of the risk that the taxes were not 
remitted. Although the court recognized that corporation had executed a limited power of attorney on behalf of an outside 
certifIed public accountant who obtained knowledge of the defIciency, it reasoned that, even assuming that accountant's 
knowledge could be imputed to corporation under agency principles, corporation's knowledge could 110t be imputed 
downward to defendants as corporation's officers. State v. Crawford. 262 S.W.3d 532, 545. 

vt. 

Vt.2009. Com. (d)(7) cit in disc. Youth campers who had been sexually abused at summertime leadership camp by camp ' s 

© 2014 Thomson Reuters. No claim to original U.S. Government Works. 30 

App. P-30 



§ 5.03lmputation of Notice of Fact to Principal. Restatement (Third) Of Agency § 5.03 ... 

executive director sued camp; camp's insurer intervened, seeking a declaration that it was not required to indemnify camp for 
an y judgment obtained against camp by plaintiffs. The trial court granted summary judgment for insurer, ruling that 
director's knowledge of his own misconduct was imputed to camp such that camp could be said to have " personal 
knowledge" of the abuse, thereby precluding coverage under an exclusion in the insurance policy. Reversing and remanding, 
this court held that the adverse-interest exception to imputation applied in this case because director's sexual assaults were 
clearly inconsistent with his duty of loyalty to camp, and fact issues remained as to whether, under the sole-representative 
doctrine, director, as an adverse agent, controlled and dominated camp such that he was the de facto principal , and camp 
could again be charged with his knowledge. Mann v. Adventure Quest, Inc. , 2009 VT 38,186 Vt. 14, 974 A.2d 607, 614. 

Wash.App. 

Wash.App.20J I. Com. (e) cit. in sup. Former executive director of nonprofit corporation sued corporation, alleging that he 
was discharged in retaliation for requesting that defendant's board members provide proof of their legal sta tus, or resign if 
they were not legally in the United States, in order to avoid compromising corporation's future government funding. After 
defendant and certain board members refused to respond to plaintiffs requests for discovery regarding the citizenship and 
immigration status of its board members, the trial court granted plaintiffs motion s to compel and, later, to sanction 
defendant. Although the parties settled and requested dismissal of defendant's interlocutory appeal, rendering the action 
moot, this court nevertheless held that a corporation could not refuse to respond entirely, as defendant did here , on the basis 
that relevant facts known to its board members were acquired outside the scope of their official duties and were known to 
them " personally" rather than "professionally." Diaz v. Washington State Migrant Council, 265 P.3d 956, 968. 

End of Document t'- 2014 Thomson ReUlers . No claim (0 original U .S. Go\'ernl1l~nl \.\forks . 
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Chapter 8. Liability of Principal to Third Persons; Notice Through Agent 

Topic 2. Knowledge of Agents 

§ 272 General Rule 

r::g._iltl.f:i}()rJQ2I.l9!.e.sl.lJ4.§.:2(t<lQQI92sl1t"L<l.?i:lJ.Q 
Ca~t' Citations - by Jurisdiction 

I n accordance with and subject to the rules stated in this Topic, the liability of a principal is affected by the 
knowledge of an agent concerning a matter as to which he acts within his power to bind the principal or upon 
which it is his duty to give the principal information. 

See Reporter's Notes. 

Comment: 

II. The liability of a principal because of the knowledge of the agent is based upon the existence of a duty on the part of 
the agent to act in light of the knowledge which he has. The prillcipal is affected by the agent's knowledge whenever the 
knowledge is of il11portance in the act which the agent is authorized to perforl11. The knowledge may be of importance 
where:an agent makes a contract for the princ ipa l or acts in the execution of a contract; 

the conduct of an agent or principal interferes with the protected interests of another and thereby may constitute a tort 
against such other; 

an agent acquires property for the principal; or 

an agent is employed by the principal to act in relation to a matter and to make reports concerning it to the principal or to 
other agents of the principal. 

b. Where IIgem has reason 10 kn01I or should knoll". In situations ill which knowledge of a particular bet is relevant to the 
legal liability of participants in an event, their liability is often affected by their having knowledge of other facts from which 
persons of ordinary intelligence and prudence would infer the existence of th e fact in question or would be led to make such 
inquiries as would give them knowledge of it. In such cases they have reason to know the fact in question or they should 
know of it. The COlllment on SectlOll 9 indicates the meaning of the,e phrases and gives illustrations of situations in which 
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knowledge is important in a variety of situations. If an agent has reason to know or should know a particular fact , the 
principal is affected as if the circumstances were such that the principal would have reason to know or should know the fact, 
subject to the rules stated in Sections 274- 282. 

c. Sitllations in which knowledge is important. In contracts, knowledge of a contracting party is relevant in determining the 
interpretation of the contract, in the determination of grounds for reformation or rescission , and in determining the questions 
relating to perfonnance and breach. Thus, if one party knows that the other party is giving a particular interpretation to the 
words of an offer, this interpretation , unless prevented by the parol evidence rule , prevails. Likewise, the knowledge of a 
person dealing with an agent as to the limitations of the agent's authority or the motive with which the agent acts is often of 
great importance, since an agent acting in violation of a limitation upon his authority or with a motive adverse to his principal 
does not bind his principal to a person knowing such limitation or purpose. In the performance of a contract the knowledge of 
a party that the other has not performed or will not perform is of importance in detennining the matter of damages and may 
be of importance in determining the time when the cause of action arises. In all such cases a principal is affected by the 
knowledge of the agent acting for him as he would be by his own knowledge, within the limitations stated in the following 
Sections. 

In determining tort liability , the knowledge which the actor has or should have is usually of great importance. This is 
particularly true in cases of negligence and in torts which, like deceit or malicious prosecution , are based upon the fact that 
the defendant has acted improperly in view of the knowledge which he has. 

In the acquisition of property, the knowledge which a person has of the interests of third persons may prevent his acquiring 
an interest in the subject matter of the property free from the interests of others. 

Illustrations: 
Illustrations: 

I . A, as agent for P, enters into a written contract with T, knowing that T does 110t understand the instrument and 
that it does not correspond to the agreement to which T consents. P is bound by A' s knowledge and cannot enforce 
the contract against T. 

2. In selling a horse to T , A makes a representation that il is sound. A ' s principal , p, is affected by A ' s knowledge 
that the horse is unsound. 

3. A purchases Blackacre from B for p, knowing that T has an equity therein not of record. P is affected by A's 
knowledge, subject to the lim itations stated in Sections 2X 1- 2X2. 

4. A is employed by P to report upon the title to Blackacre and to tell him of any secret equities which he may 
discover. A discovers that T has an equity in Blackacre, but negligently t~lils to report this to 1', who accordingly 
buys Blackacre tj'OI11 B. P is affected by A's knowledge. 

5. A, general manager for p, learns that a ship owned by P has sunk. Although he knows that p's insurance broker 
has been instructed to take out insurance upon the ship, "Io,;t or not lost," but has not yet done so, he negligently 
fails to communicate with the broker and the insurance is etfected. The insurance is invalidated by A's knowledge. 

6. P employs A to manage rental propcrty. A leallls that a stairway used in comlllon by a number of tenants IS 

dangerously weak. P', liabi lity for harm to a tenant. hurt by the fall of the stairway, results frolll A's knowledge. 

Comment: 

d. Knoll'ledge oj" agent henejicial to principal. Just as the prlllcipal may be adversely affected because the agent has 
knowledge of facts , so he may be relieved from a liability which otherwise would exist by the fact that an agent or servant 
has knowledge. The performance of many act s i, privileged only because done for a particular purpose and upon reasonable 
grounds. As evidence of such purpose or grounds, the knowledge of the agent who acts may be shown. Likewise, a 
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contracting party may be excused from perfonnance if he has reason to believe ii-om the conduct of the other party that the 
other does not intend to perform_ The reasonable be lief of an agent in charge of performance of the contract that the other 
party does not intend to perform may be shown to relieve the principal from li ability for failure to perform_ 

Illustrations: 
Illustrations: 

7_ A, a railway conductor, overhears two passengers apparently making plans to rob the mail car. He thereupon 
imprisons them _ Hi s knowledge is a defense to the railroad in an action by the passengers against it for false 
imprisonment. 

8_ A overhears T, to whom he is about to deliver goods for P, state that after receiving them he does not intend to 
pay_ A thereupon refuses to make the delivery _ Irrespective of T' s intent to pay for the goods, P is relie ved from 
liability for failure to deli ver them if it is found that A reasonabl y believed from what T sa id that T would not pay 
for them. 

Comment: 

e_ Duralian a(knawledge_ Matters once known may be forgotten when the event occurs to which notice or the lack of it is 
legally material. In some of such cases , as, for instance when the legal standard is "good faith" in the subjective sense, the 
forgetting is material ; the law does not charge the party with the knowledge that he no longer has_ In other situations, 
forgetting does not help him; the law holds him bound by th e notice or knowledge he once had , whether or not he has it now_ 
In neither case is it material whether he originally got the knowledge or notice himself or was charged with it because his 
agent had it. 

f Knowledge hr IIgenl o/his breache_1 a/dUll The principal is not affected by the knowled ge of the agent that he is or has 
been violating instructions, although acting for the general purposes of his employer. See ~ 280_ 

g_ Where agenl is /IIWlIthorized A principal may be affected by the knowledge of an agent not authorized to do the act or 
conduct the transaction in which knowledge is important if the act or transact ion is one in which the principal is responsible 
for hi s agent's conduct. Thus, a principal , disclosed or undi sc losed, is affected by the knll\vledge of a general agent as to 
relevant facts in connection with the contract which the agent has power to make_ Likewise. a principal Illay be subject to 

liability in an action of tort because of the knowledge of an agent in doing an act in which liability depends on the agent's 
knowledge or lack of knowledge. as where a se lling agent knowingly makes a Illisrepresentation. The principal is not, 
however, affected by the knowledge of an agent aCting only within his apparent authority , except as stated in Section 273_ 

h_ Effect a/roillication. If a person does an act capable of ratification and this is ratifi ed by the purported principaL the latter 
is affected by the knowledge of the purported agent to the same extent as if th e act had been originally authorized_ See 
Section 91 as to the knowledge of th e principal required for ratification. 

REPORTER'S NOTES 

The following cases are illustrative of situations in which the master or other principal was he ld liable or was prevented from 
maintaining an action because of the knowledge of an agent as to the physical condition of land or other property which 
caused harm: Linker v. Container Corp_ of America. 96 F.Supp_ 91 I (E.D.Pa 1951). knowledge of foreman of defective 
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condition of premises; U.S. v. One 1955 Model Buick Automobile, 145 F.Supp. 72 (S.D.Ga.1956) , knowledge of illegal use; 
Arizona Livestock Co. v. Washington, 52 Ariz. 591, 84 P.2d 588 (1938), knowledge of employees that children were 
accustomed to play with its more or le ss dangerous burros ; Barnett v. La Mesa Post No. 282, 92 P.2d 461 (CaI.App.1939), 
reversed 15 Ca!.2d 191 , 99 P.2d 650 (1940), knowledge of vicious propensities of horse in custody of servant; Dressel v. PalT 
Cement Co., 80 Cal.App.2d 536, 181 P.2d 962 (1947), knowledge of superintendent of dangerous condition of premises; 
Fields v. Oakland, 137 Cal.App.2d 602,29 1 P.2d 145 (1955), similar facts; Deacy v. McDonnell, 131 Conn. 101 ,38 A.2d 
181 (1944), knowledge of presence of guest; Capital View Realty Co. v. Meigs, 92 A.2d 765 (DLMun.App.1952), 
knowledge of viciousness of dog; Dunlea v. R.D.A. Realty Co., 30 I Mass. 50 I , 17 N .E.2d 707 (1938), knowledge of janitor 
of condition of premises; Van Brock v. First Nat. Bank in St. Louis, 349 Mo. 425, 161 S. W .2d 258 (1942), same; Packard 
Mfg. Co. v. Indiana Lumbermen's Mut. Ins. Co., 356 Mo. 687,203 S.W.2d 415 (1947), knowledge as to amount of gasoline 
stored in factory; Cashin v. Northern Pac. Ry. Co., 96 Mont. 92, 28 P.2d 862 (1934), citing s 272, knowledge as to effect of 
previous blasting; Smith v. Boston & Maine R.R. , 87 N.H. 246,177 A. 729 (1933), knowledge of presence of persons near 
dangerous right of way; Coronal Realty Corp. v. Smith, 187 Misc. 40 I , 63 N. Y .S.2d 684 (1946), knowledge of presence of 
vermin; Graham v. N.C. Butane Gas Co., 23 I N.C. 680, 58 S.E.2d 757, 17 A.LR.2d 881 (1950), knowledge of escape of gas; 
Tidal Oil Co. v. Forcum, 189 Okl. 268, I 16 P.2d 572 (1941), knowledge of viciousness of dog; Benke v. Stepp, 199 Ok]. 
I 19, 184 P.2d 615 ( 1947), same; The Vogue, Inc. v. Cox, 28 Tenn.App. 344, 190 S. W .2d 307 (1945), knowledge of defect in 
floor; Mary Jane Stevens Co. v. First Nat. Bank Bldg. Co., 89 Utah 456,57 P.2d 1099 (1936), knowledge of agent in charge 
of building as to action of adjoining landowners conducting building operations; Aronovitch v. Ayres, 169 Va. 308, 193 S.E. 
524 (1937) , knowledge of defective brakes. 

In the following cases knowledge as to the tenns of a contract or other matters with reference to contractual relations was 
involved: United States v. One Chrysler Sedan, 18 F.Supp. 684 (W.D.Pa.1937), knowledge by defendant that automobile to 
be sold would be used in an illegal manner; Copeman Laboratories Co. v. General Motors Corp., 36 F.Supp. 755 
(E.D.Mich.1941), knowledge of circumstances under which contract was made; Standard Acc. Ins. Co. v. Sonne, 128 F.Supp. 
83 (W.D.Ky.1954), knowledge of manager of accident on insured premises, imputed to owner, so that failure to notity insurer 
avoided the policy by its terms; Life & Casualty Ins. Co. of Tennessee v. Crow, 231 Ala. 144,164 So. 83 (1935), knowledge 
by insurance agent that insured had lost a foot ; National Union Fire Ins. Co. v. Morgan , 231 Ala. 640.166 So. 24 (1936), 
knowledge by in surance agent that insured did not have complete ownership; Columbia Pictures Corp. v. De Toth , 87 
Cal.App.2d 620,197 P.2d 580 (1948), citing s 272, knowledge by agent as to standard form of contract; Veal v. Veal, 50 
Ga.App. 445, 17'11, S.E. 456 (1935), knowledge that married woman was signing note as surety for husband 's pre-existing 
debt ; Barnes v. Gossett Oil Co., 58 Ga.App. 102 , 197 S.E. 920 (1938), knowledge by transferee 's agent that one giving check 
did not have sufficient fund s in bank to pay it; Scanlon-Thompson Coal Co. v. Lick Branch Coal Co., 243 Ky. 100, 47 
S.W.2d 1007 (1932) . knowledge of inferiority of se ller 's coal by buyer's receiving agent; Reeme v. Motors Securities Co., 51 
SO.2d 833 (La.App.1951). knowledge by seller's agent that buyer was a minor; Somerville Nat. Bank v. Hornblower, 293 
Mass. 363. 199 N.E. 918.104 A.LR. 1107 (1946). knowledge by broker's clerk that securities were received on a condition 
not performed; Newark Il ardware & Plumbing Supply Co. v. Stove Mfrs. Co., 136 N.J.L 401 ,56 A.2d 605 (1948), affirmed 
137 N.J.L. 612, 61 A.2 d 240. knowledge by defendant's rece iving clerk that stoves were delivered to defendant by l11istake; 
Nev.-'som Y. Watson , 198 Okl 220, 177 P.2d 109 (1947), knowledge by plaintiffs agent on receiving a deed that it contained 
a clause now claimed by plaintiff to be improper; Brandtjen & Kluge v. Hughes, 236 S.W.2d 180 (Tex.Civ.App.1951). 
knowledge ofseller's agent of damages which would be occasioned by delay in delivery; u.s. Pipe & Foundry Co. v. City of 
Waco, 100 S.W.2d 1099 (Tex.CiY.App.1937). affirmed 130 Tex. 126, 108 S.W.2d 432, certiorari denied 302 U.S. 749 , 58 
S.Ct. 266. 82 L. Ed. 579. knowledge of seller's sales manager as to the use to which property would be put. 

The following cases furni sh further illustrations of knowledge imputed to insurance companies through their agents: SI. 
Louis Fire & Marine Ins. Co. v. Witney. 96 F.Supp. 555 (MDPa 1951), citing s 272, knowledge of agent making contract of 
insurance. as to th e agreement; Sovereign Camp. W.O. W. v. Cole, 192 Ark. 326, 91 S. W .2d 250 ( 1936), knowledge of agent 
as to physical condition ofinsured; Hill v. Employers' Liability Assur. Corp., 122 Conn. 193, 18 8 A. 277 (1936), knowledge 
of agent as to transfer of subject matter; Beddow v. lIicks, 303 JII.App . 247, 25 N.E.2d 93 (1940), knowledge of se ller 's 
agent that property insured was not wholly owned by insured; Fay v. Swicker, 154 Ohio SI. 341, 96 N .E.2d 196 (1950). 
certIOrari denied 342 US 812,72 SCt. 24, 96 L.Ed . 614. knowledge not imputed because of terms of the policy ; Globe & 
Rutgers Fire Ins. Co. v. Roysden, 208 Ok!. 660. 258 P.2d 644 (1953), knowledge by insurer's agent that it was planned to 
remove th e property to another location ; Headley's Express & Storage Co. v. Pennsylvania Indem. Corp., 319 Pa. 240, 17R 
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A. 816 (1945), knowledge by agent issuing liability insurance upon trucks that the insured did not own the trucks; Adams v. 
Lasalle Life Ins. Co., 99 S.W.2d 386 (Tex.Civ.App.1936), error dismissed, knowledge of insurer ' s soliciting agent that 
insured was in poor health. 

In the following cases the defendant's agent had knowledge of facts concerning the rights of others in property held by the 
defendant which made the defendant ' s conduct improper: In re Prudence-Bonds Corp., 57 F.Supp. 839 (E.D.N. Y .1944), 
affirmed in part and modified in part; President and Directors of Manhattan Co. v. Kelby, 147 F.2d 465 (2 Cir.) , certiorari 
denied 324 U.S. 866, 65 S.Ct. 916, 89 L.Ed. 1422, violation of a trust indenture; Angelus Securities Corp. v. Ball, 20 
Ca!.App.2d 436, 67 P.2d 158 (1937), knowledge of agent that exchange of plaintiffs property for the property of another was 
unauthorized; Fidel ity & Casualty Co. of N. Y. v. Abraham, 70 Ca!'App.2d 776, 161 P.2d 689 (1945), knowledge of agent of 
assignee of a judgment of agreement that judgment should not be enforced against one of the Judgment debtors ; Klein v. 
Inman, 298 Ky. 122 , 182 S.W.2d 34 (1944), knowledge of agent of corporation transferring shares of rights of alleged 
transferor; Raines v. Moran, 270 App.Div. 979, 62 N.Y.S.2d 817( 1945), knowledge by agent conducting transaction of 
equity of third person ; Bonded Royalties v. Jefferson, 174 Ok!. 345 , 50 P.2d 281 (1935), same; Fidelity & Deposit Co. of 
Maryland v. Hamilton Nat. Bank, 23 Tenn.App. 20, 126 S.W.2d 359 (1939), knowledge of agent of bank as to ownership of 
funds on which check was drawn; Ganchoffv. Bullock, 234 Wis. 613,291 N.W. 837 (1940) , knowledge of attorney of Home 
Owners Loan Corp. that second mortgage was being given on the property. 

Miscellaneous situations in which knowledge was imputed to the principal: Rosenthal v. J. Leo Kolb, Inc., 97 A.2d 925 
(D.C.Mun.App.1953), knowledge of assignee's agent of terms of lease binding on assignee; Walker v. State, 89 Ga.App. 101 , 
78 S. E.2d 545 (1953), knowledge by servants of vio lation of rules by other servants; Rose v. City of Chicago, 317 I II.A pp. I , 
45 N .E.2d 717 (1942), in action by passenger for harm by strikers, knowledge of manager or corporation as to conduct of 
strikers; Mayer v. Ford, 12 So.2d 618 (La.App.1943), knowledge of agent in charge of land that defendant, a neighbor, was 
undercutting the land; Frank v. Dodd, 130 S.W.2d 210 (Mo.App.1939), as respects right to forfeit lease, disclaimer of 
knowledge of improvements made by lessee was not available to lessor, where lessor's agent had full knowledge of 
improvements; Dumas v. !Iartford Acc. & Indem. Co., 94 N.H. 484,56 A.2d 57 ( 1947), in action by insured for negligence 
in not effecting a settlement, knowledge by agent of insurer that person liable had made an offer of settlemenL Devlin to Use 
of U.S. Fidelity & (iuaranty Co. v. School District of Philadelphia, 33 7 Pa. 209. 10 A.2d 408 ( 1940), knowledge ora foreman 
of a demolition contractor that a scout troop had the right to enter a partly demolished building. 

In the following cases it was held that the principal was not bound by the knowledge of an agent who had no authority to act 
with reference to the matter involved, in many cases irrespective of the existence of apparent authority: Hare & Chase v. Nat. 
Surety Co., 49 F.2d 447 (S.D.N.Y. 193 1), affirmed 60 F.2d 909 (2 Cir.), certiorari denied 2X7 U.S. 662. 53 S.CI. 222. 77 
L.Ed. 572 , citing ~ 273, knowledge of so li citing agent after execution of contract where no reliance upon appearance of 
authority; Nationa l Carbon Co. v. Bankers' Mortgage Co., 77 F.2d 6 14 ( 10th Cir. 1935), knowledge by agent to co lIel'l rents 
as to violation of law by tenants; Duplex Envelope Co. v. Denominational Envelope Co .. 80 F.2d 179 (4th Cir 1(35). 
knowledge by agent not authorized to contract for the use of corporation's premises as to tonious operation by ten,lIlt: St. 
Louis Fire & Marine Ins. Co. v. Witney, 96 F.Supp. 555 (M .D.Pa.1951). stating Pennsylvania rule that knowledge is 
imputed on ly when acquired in course of employment; Great American Indem . Co. v. First Nal. Bank of Holdensville. 100 
F.2d 763 (10th Cir. 1938), citing s 272. knowledge of bank's cashier of improper use of funds by him as executor; Crumpton 
v. N.Y Life Ins. Co .. 27 Ala.App. 137, 166 So. 730 (1938), knowledge by soliciting agent of insurance company that insured 
was not in good health; Hale v. Depaoli , 33 Ca!.2d 228. 201 P2d I. 13 A.L.R.2d 183 (1948), citing s 272. knowledge of 
partner not imputed to purchaser; Roadside Rest v. Lamkershim Estate. 76 Cal.App.2d 525. 173 P.2d 554 (1946). lessor 
appointing lessee to collect rent from sublessee not bound by attempted modification in terms of sublease ; Oldenburg v . 

Brody, 139 Ca!.App.2d 543 , 293 P2d 844 (1956), knowledge of broker as to state of title; Poo le v. Newark Trust Co .. I 
Terry 163 , 8 A.2d 10 (De!.1939), knowledge of bank's attorney that depositor was II1competent ; Thompson v. Sun Oil Co .. 
135 Fla. 731, 185 So. 837 ( 193 1), citing s 272, knowledge of salesmen of lessor that lessee was planning to violate lease by 
transferring the premises to another; Woulfe v. D'Antoni, 158 So. 394 (La.App.1935), knowledge of a servant Il<l\ing no 
control over defendant ' s dog that dog was vicious; MacQuinn v. Patterson. 147 Me. 196. 85 A.2d 183 (1951). citing ~ 273. 
knowledge of person employed to clean up premises as to an earth till improperly made: Wurm v. A lien Cadillac Co. , 30 I 
Mass. 413 , 17 N.E.2d 305 (1938), knowledge of servant of presence of plallltiff on premises. servant having no duties as to 
the use of the premises; Gre~lt American Indem . Co. v. Richard . 90 NIl. 148,5 A.2d ()74 (1939), soliciting agent's 
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knowledge as to unauthorized changes in automobile policy; Akerson v. D.C. Bates & Sons, 180 Or. 224, 174 P.2d 953 
(1946), citing s 272 , knowledge of servant as to plaintiffs presence on defendant's land ; Westem Union Tel. Co. v. Shaw, 
173 S.W.2d 335 (Tex.Ci v.App.1943), rehearing denied 173 S.W.2d 766, reversed 142 Tex. 243,177 S.W.2d 52, knowledge 
of relation between sender and recipient of telegram; Phillips Petroleum Co. v. Daniel Motor Co., 149 S.W.2d 979 
(Tex.Civ.App.1941) , error dismissed, judgment correct, noted in 38 Mich.lRev. 1339; 20 N.C.l 418; 7 Pitts.lR. 116, 
citing s 272, knowledge by bookkeeper of buyer's agent that se ller's agent had mi sappropriated the purchase price. 

If personal knowledge is required for liability, the rule as to imputed knowledge does not apply: Petition of Liebler, 19 
F.Supp. 829, W.D.N.Y.1937. 

Public poli cy may prevent the nonnal operation of imputed knowledge as to governmental liability: Re Texas City Disaster 
Litigation, 197 F.2d 771 (5th Cir.1952), certiorari denied 344 U.S. 873. 73 S.C!. 166, 97 lEd. 676. 

See also article by the Reporter entitled Notice Through an Agent, 65 Uni.Pa.lR. I (1916). Also articles by Merrill , The 
Anatomy of Not ice, 3 Uni. Chicago lR. 41 7 (1936); Unforgettable Knowledge, 34 Mich.lR. 474 (1936). 
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u.s. 

U.S.1972 . Cit. III sup. Th is was an appeal of a criminal conviction for passing forged money orders. The only evidence to link 
del'endant to the crime was the testimony of a coconspirator who stated at the trial that he had not been given immunity from 
prosecution in return for hiS testimony. After the trial. it was revealed that the government attorney who presented the case to 
the grand .Jury had offered the witness immunity. but that the attorney who prosecuted the case had no knowledge of this 
oller. The Court held that the first attorney's promise of immunity was attributable to the entire prosecution , regardless of 
whether or not the attorney had the power to make it. Giglio v. United States. 405 U.S. 150.92 S.Ct. 763, 766, 31 LEd.2d 
104. 
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C.A.I 

C.A.I, 1988 . Quot. in case cit. in appendix to diss. op. A Massachusetts district court applied Judicial estoppel against the 
government, striking certain predicate acts from the RICO count of an indictment against six defendants. The government 
appealed. This court reversed, holding that the Massachusetts federal district court erred in applying judicial estoppel against 
the government in the RICO prosecution; the government had agreed to dismiss certain counts in an earlier New York district 
court proceeding that arose out of the same underlying conduct as the stricken predicate acts, but this court said that the 
benefit flowing to the government in return for the earlier dismissals (relief from the time strictures of the Speedy Trial Act) 
was merely an incidental reward. The dissent disagreed , contending that the district court correctly estopped the government 
from alleging the predicate acts. Appended to the dissent was an excerpt from the Massachusetts federal district court 
opinion. stating, in part , that the prosecutor's office was the spokesman for the government. and that a promise made by one 
attorney must be attributed to the government. U.S v. Levasseur. 846 F.2d 786. 799, cert. denied 488 U.S. 894, 109 S.Ct. 
232,102 L.Ed.2d 222 (1988). 

C.A.2 

C.A.2, 1999. Cit. in sup. Trucking company challenged $1,000 penalty assessed when the Internal Revenue Service Diesel 
Compliance Inspector discovered that company was holding or using nontaxable fuel for taxable purposes, in violation of 26 
U .S.c. ~ 6715(a). The district court upheld the assessment. Affil'ming, this court held that the lower court did not err in 
determining that company knew or should have known that one of its employees or agents had intentionally introduced 
red-dyed , purposefully identifiable tax-exempt fuel into its propulsion tank, the tank used for the storage of taxable fuel. 
Apollo Fuel Oil v. US. , 195 F.3d 74, 76. 

C.A.2, 1997 . Com. (a) cit. in disc. Former employee of university dental center sued her boss. his supervisors, and university 
for violations of Title VII and Title IX, alleging that boss. by his crude and offensive comments, had created a sexually and 
racially hostile work environment. Employee maintained that university's liability stemmed from its failure to remedy the 
situation once she made boss's supervisor aware of the problem in two separate letters. After detennining that individual 
liability was precluded, the district court entered summary Judgment for boss and supervisors. and later granted university'S 
motion for summary judgment as well. Afflrming, this court held, in part, that. even though supervisor's knowledge of the 
harassment could be imputed to university on the ground that he was a high-level official with a duty to inform university of 
boss's misconduct, university was not liable for a failure to take immediate action where employee specifically asked 
supervisor to keep the matter confidential and to refrain from acting L1ntil a later date. Torres v. Pisano, 116 F.3d 625,637. 
cert. denied ... US, 118 S.Ct. 563, 139 L.Ed.2d 404 (1997). 

C.A.2, 1994. Cit. in 'headnotes, cit. in sup. Con v icted defendant granted new trial sLled offlcer conducting lineup In which 
witness identified him under 42 U.S.C.A. ~ 1983 , alleging that defendant arranged to have witness wait in precinct parking 
lot for arri va l of defendant and plaintiff from another precinct, providing opportunity for witness to see plaintiff in custody 
before lineup. This court affirmed the district court's fInding that suit vvas barred by three-year limitation statute. and held 
that plaintiff's claim may have accrued as early as date of hearing at which defendant's conduct was disclosed to plaintiffs 
counsel, prompting counsel to move to suppress lineup identification. but that it certainly accrued no later than date plaintiff 
was sentenced for crimes of which he was convicted with aid of identification. both dates occurring more than three years 
before p laintitfbrought suit. Veal v. Geraci. 23 F.3d 722, 723, 725. 

C.A.2, 1991. Cit. in disc. A wholly owned corporation of the Iranian government brought suit for damages against a tanker 
and its owners and operators for failure to deliver certain chemicals originally destined for Iran but ultimately discharged at 
Taiwan after the outbreak of war between Iran and Iraq. On remand, the district court granted summary judgment for the 
defendants. Affirming, this court held that, since the plaintiffs agent knew that the transaction violated United States law 
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imposing an embargo on the sale or transfer of various items to Iran, that knowledge was attributable to the plaintiff as 
principal; therefore, the plaintiff was in pari delicto with those who intentionally violated the trade embargo and was barred 
from recovery. National Petrochemical Co. v. MIT Stolt Sheaf, 930 F.2d 240, 244. 

C.A.2 , 1983. Cit. in fin. Plaintiffs brought suit for federal securities fraud, common law fraud , and negligent 
misrepresentation, cla iming that defendant misrepresented or failed to disclose to their representative the worthlessness of 
stock purchased. Dismissal of the complaint was reversed on appeaL On remand, judgment was rendered for defendant, and 
plaintiffs successfully appealed. Defendant asserted that plaintiffs' representative knew the true condition of the stock, that he 
was acting as plaintiffs' agent, and that his knowledge should be imputed to his principals. The court agreed that an agent 's 
knowledge was imputed to the principal but concluded that plaintiffs' representative was not acting as their agent when the 
stock deal was made. Judgment affirmed; case remanded for addition of interest. Mallis v. Bankers Trust Co., 7 17 F.2d 683, 
689. 

C.A.2, 1978. Cit. in sup. in disc. op. Appeal by shipowner from decision finding him liable for injuries sustained by plaintiff 
carpenter when he slipped on a patch of grease on defendant's ship and sustained permanent injuries to his knee. The trial 
court found defendant shipowner liable for damages in the amount of $65,620.69, after a deduction which included $8,000 
per year for remaining earning ability and 40% contributory negligence. The shipowner appealed, and plaintiff 
cross-appealed from the reduction in the damage awarded. The court affirmed in part, reversed in part and remanded. The 
trial court had found that the ship's crew placed cluster lights and their attached electrical wires in the passageway at least 
one-half hour before plaintiff' s accident and that wires and other clutter, which lay on top of the greasy deck, created an 
"obviously dangerous condition which would have been obvious to any prudent person." The trial court found that plaintiff 
had actual or constructive notice of this condition, inasmuch as the ship's personnel should have seen the gre<lse on the deck 
when they put on the cluster lights. Furthermore, the crew should have anticipated that plaintiff would be unable to avoid the 
dangerous condition. The court affirmed on the issue of liability, revers ed on the issue of dama ges, believing $8,500 per year 
deduction for remaining earning c<lpacity to be too high a deduction for th e 5X-year-old partially disabled plaintiff with a 
history of heart trouble , and it remanded for red etermination of plaintiffs damages. The dissent argued that there was no 
substantial basis for finding that the lights aggravated the s ituation, and that the grease removal was the primary 
responsibility of the independent contractor and not the shipowner. Furthermore, any knowledge of unknown deck hands 
about the presence of the grease would be imputable to the shipowner only if they had a duty to inform plaintiff about it , 
which duty th ey may not have had unless they were ship's officers, for which there was no proof at aiL Moreover, even if 
such a duty existed, there was no reason to think that the independent contractors, who were primarily responsible for 
eliminat ing or warning about it. would not take care of the problem as they were bound to do. Canlzzo v. Farrell Lines. Inc, 
579 F.2d 682, 690. certiorari denied 439 U.S. 929,99 S.Ct 316, 5R LEd.2d 322 ( 197R) 

C.A.2, 1974. Quot. in sup. Plaintiff seller, a Barbados company organized and owned by a number of United States citizens, 
brought an action against a DelaVl··are Corporation , the buyer of its corporate assets for the amount allegedly due as an unpaid 
balance of the purchase price. The buyer counterc la imed for alleged breach of certain financial representations and 
warranties. The contract provided that it would be interpreted under and govern ed by the laws of NeVI York. On closing day, 
the buyer discovered misrepresentations by the seller in it s financial statement: however. instead of repudiating the contract 
the buyer negotiated an amendment with the seller's president which was in writing and Signed by the president. The plaintiff 
alleged that the amendment was ne ver ratified by its board of directors as required by the board re so lution approvin g the sale. 
and that the president had no authority to sign it. The District Court entercd judgment dl smiss ltlg the complaint and 
counterclaim and both parties appealed. Held: Judgment affirmed. The amendment was not lllvalid under New York law for 
lack of considerat ion. notwithstanding the New York statute of frauds requiring that If an agent executes an agreement 
affecting or relating to real estate, the agent's authorization must be in writing, since th ere was no ev idence that the 
amendment related to or affected any rea l property; and tllrther that a presidelll of a corporation IS not an agent within the 
meaning of that statute. Even If the amendment were held to be invalid because the signltlg by plain tiffs president was 
unauthorized, plaintiff corporation's failure to repudiate the amendment unlil severa l months after the signing estopped it 
from doing so thereafter. Further plaintiffs president was under a duty to Illlll1cdiatel \' inf(Jrm plaillliff of tht: amendment. 
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and his failure to do so imputed his knowledge of the amendment to the corporation. Plaintiff also argu ed that the provision 
in the original agreement, stipu lating that New York law would govern its interpretation, was not applicable to the 
amendment, and that a New York court would therefore apply Barbados law which requires a new consideration to 
accomplish a binding modification of an existing agreement. The court dismissed this argument noting that it ignores the 

. rationale of the principle that "the law of the state chosen by the parties to govern th eir contractual rights and duties will be 
applied if the particular issue is one which the parties could have resol ved by an explicit provision in their agreement directed 
to that issue." Scientific Holding Co. v. Plessey, Inc., 510 F.2d 15,26. 

C.A.2 , 1959. Plaintiff, a wholesale distributor of doughnuts and other baked goods under federally registered trade marks was 
not prevented by laches from enjoining defendant's use of the trade mark because four years prior to the commencement of 
the infringement action plaintiff's New York sales representative, who also represented several other companies besides 
plaintiff, called on defendant and observed boxes bearing the trade mark on desk of defendant's bakery manager, where the 
sales representative 's contacts with defendant were on behalf of companies other than plaintiff, since knowledge of sales 
representative would not be imputed to plaintiff. Dawn Donut Co. v. Hart 's Food Stores, Inc., 267 F.2d 358, 363. 

C.A.3 

C.A.3, 2009. Com. (a) quot. in sup. Fonner employee of paper plant sued former employer for sexual harass ment and 
retaliation, alleging that defendant knew or should have known of harassment at the plant through two supervising 
technicians who had been informed of the harassment, but that it failed to take prompt and appropriate remedial action. The 
district court granted summary judgment for employer. Affirming, this court held, inter alia, that the two supervising 
technicians were not management-level employees for purposes of imputing to employer their knowledge of potential 
co-worker harassment, because they did not have authority to affect the employment status of their teammates and because 
they were not employed to discover or act upon knowledge or rumors of sexual harassment but , rather, to keep mach ines at 
the plant working. Huston v. Procter & Gamble Paper Products Corp .. 56X F.3d 100, 107 . 

CAS 

C.A.5, 200 I. Cit. in tin. Owner of barge that struck and ruptured natural-gas pipeline tiled complaint for exoneration from or 
limitatilln of liability, seeking to limit its liability to the value of th e barge and its pending freight. Reversing the di strict 
cou rt's denial of limited liability and remanding. this court held that the position of the construction superintendent who 
supervised one of owner's company's construction proJects and who had made th e dec ision to leave th e barge unmanned was 
not sufticiently elevated in the corporate hierarchy to impute his knowledge to the company so as to preclude limitation of 
owner's liability. The co urt said that. although superint endent possessed significant authority over the management of an 
individual job. he lacked authority to make basic busi ness deci sio ns for the company . In re Ilel1enic In c., 252 F.3d 391,395. 

C.A.5, 19~2. Cit. in ftn . in sup . .A. ship owner brought an action against stevedores and a charterer for dam ages to the cargo 
compartment of its ship allegedly caused when the stevedores unloaded the ship' s cargo with heavy grabs and bulldozers. 
The defendant stevedoring company argued that the agent appointed by the charterer at the point of discharge was an agent of 
the ship owner, and that it had the authority to bind th e ship owner in its berthing agreement with the stevedoring company. 
The defendant stevedoring company also alleged that because the berthing agreement between the stevedoring company and 
the charterer's agent acknow ledged that the agreement \\as subject to all published taritls and ordinances, the agent bound the 
ship owner to a nonmandatory tariff limiting the liabilit y of the stevedores for chllnages to the ship owner's vesse l during all 
stevedoring operations. The lower court granted damages to the plaintiff as against the stevedore and dismissed the complaint 
against 'the charterer without prejudice. This court affirmed the lower court in part. reversed it in part, and remanded. The 
court held. inter alia. that because the charterer selected Its agent. and the vesse l owner exercised no cOl1lrol over the conduct 
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of the agent, the agent was acting on the behalf of the charterer in the matter of discharging the cargo. Thus he lacked actual 
authority to bind the vessel owner in accepting the tariffs limitation of liability for damage to the vessel. The court stated that 
a principal is considered to know only what its agents discover concellling matters in which the agent has power to bind the 
principal. The court also found that no apparent authority existed because there was no representation that would lead the 
stevedoring company to believe that the charterer's agent represented the ship owner. The court remanded to determine 
whether the stevedore damage required detention of the vessel for repairs before the next scheduled lay up. Marvirazon 
Compania, Etc. v. H.J. Baker and Bros. , Inc., 674 F.2d 364, 367. 

C.A.S, 1980. Cit. in disc. The United States brought a suit, seeking forfeiture of a sum of CUITency seized by customs 
officials. Preliminary to the commencement of this suit , a car, attempting to enter the United States from Mexico, was 
stopped and searched, revealing a large sum of concealed currency. The driver was arrested and indicted on a count of 
knowingly and wilfully transporting currency in excess of $5,000 into the United States without having tiled the requi s ite 
report. After his arrest , the driver of the car agreed to pay another a retainer if he would represent him in matters relating to 
the seizure. A formal written document was executed by the parties which purported to be an assignment of $35,300 of the 
se ized currency. The assignee undertook to serve a copy of the assignment on the United States by attempting to serve a copy 
of the assignment on a customs supervisor who refused to accept the assignment on behalf of customs. The assignee 
thereafter sought to intervene in the forfeiture proceeding, but the district court denied the claimant ' s s tanding to contest the 
forfeiture , and this appeal followed . In affirming the lower court ' s ruling, the court held that the assignee took the right , title , 
and interest in the currency which the assignor possessed at the time of the assignment, and such right, title , and interest was 
in sufficient to provide standing for the assignee in the forfeiture proceeding. The court identified the decisive issue as 
whether the assignee perfected his assigned interest in the seized currency by giving notice of the assignment to the United 
States, the court concluding that the refusal of the customs agent to acknowledge receipt of the assignment was sufficient to 
appraise the assignee that the agent lacked authority to receive notice on behalf of the United States. United States v. 
Currency Totalling $48,318.08 , 609 F.2d 210,215, rehearing denied 612 F.2d 579 (1980). 

C.A.6 

C.A.6, 1993. Cit. in ftn. Alleged Nazi war criminal was extradited to face capital charges in Israel. After his acquittal, his 
habeas corpus case. in which he los t in the district court and on appeal, was reopened by thi s court, which vacated that 
Judgment and held , inter alia, that attorneys for the United States government had engaged in prosecutorial misconduct by 
rec klessly disregarding their obligation to disclose to the courts and the detainee exculpatory information that was in their 
possession , even though they might have acted in good faith. This misconduct was attributable to the government. said the 
court. as the prosecutor's office was an entity ot~ and spokesman for . the government. DemjanJuk \. Petrovs ky. I [) F.3d 3:1t;. 
353 . cert. denied 513 U.S. 914. I 15 S.Ct 295 , 130 L. Ed.2d 205 (1994). 

C.A.7 

C.A.7, 19X I. Cit. in disc . A taxpaye r, as the personal representative of an estate, brought an action to recove r th e additional 
estate tax assessed following hi s t~\i1ure to timely tile the retulll and pay the tax. The lower court aW'arded summary judgment 
in fa vor of the United States and the taxpayer appealed. The taxpayer argued that he had not known when the return was due 
because his attorney had given him the wrong information about an extension and, therefore , a refund of the penalty should 
be allO\lv'ed. The court stated that the taxpayer had a non-delegable duty to file the return on time and this duty extended to 
and encompassed the proper and timely filing of an application for an extension and the ascertainment that an extension had 
bee n granted. The court found that the attorney had been the taxpayer ' s agent and that the attorney had been negligent by not 
tiling the application for an extension and by not informing himself and advising the taxpay er as to the provisions of the tax 
law regarding the filing of an estate tax return and the obtaining of an extension of its due date . The court stated that the 
taxpayer was charged with the knowledge, or lack of it , of his agent and, accordingly . held that the attorney ' s negligence 
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cannot be transmuted into " reasonable cause " for th e late filing of the return. Because th e taxpayer's rei iance on the attorney 
to file the return did not constitute "reasonable cause" for the late filing , the court held that the impos ition of the late penalty 
was proper and affirmed the judgment of the lower court. Fleming v. United States, 648 F.2d 1122 , I 12 7 . 

C.A.8 

C.A.8, 2005. Cit. in disc., illus. 6 cit. in disc. Hotel chain brought suit against window manufacturer and general contractor 
for , in part, negligence and breaches of various contractual duties, after thennal-break shrinkage in hotel windows caused 
water infiltration. District court granted summary Judgment for defendants. Affirming, this court held that plaintiffs claims 
were time-barred because plaintiff failed to rai se a genuine issue of material fact as to wh ether, through the exercise of 
reasonable diligence, it should have known of the defects in the hotel windows more than 10 years before commencing thi s 
action. Because hotel employees' knowledge of repairs made to windows in early 1990s was imputed to their employer as 
principal, no reasonable jury could find that plaintiff had insufficient inquiry notice of the problem . John Q. Hammons 
Hotels, Inc. v. Acorn Window Systems, Inc. , 394 F.3d 607 , 611. 

C.A.8, 1995 . Cit. in headnote, cit. in disc. Renters of post office box sued United States government under Federal Tort 
Claims Act for, inter alia, conversion , alleging that they were injured by a postal worker' s repeated opening and pilfering of 
their adult-oriented mail. Plaintiffs argued that defendant was liable for worker' s illegal conduct because post office 
authorized the behavior by failing to act once it had notice of it. Reversing and remanding the di strict court's grant of 
summary judgment for defendant on the conversion claim but otherwi se affirming, thi s court held that further consideration 
was needed to determine whether defendant had notice when plaintiffs reported the worker's conduct to the postal desk clerk 
or whether the Post Office Code of Conduct required them to notify the principal , the post office , directly. Tonelli v. U.S. , 60 
F.3d 492, 493, 495. 

C.A.8, 1976. Cit. in sup. The United States Attorney charged th e defendant bank with making an unlawful political 
contribution and misapplying bank funds. The bank , in addition to arg~ling that it had merel y lent money to the political 
organization in stead of contributing to it, sought to have the indictment dismi ssed because of preindictment delay . The 
Comptroller of the Currency had informed the Department of Justice in Washington of the loan more than two years before 
the local United States Attorney brought the indictmeill. The district court dismissed the indictment. finding that the 
government ' s forty-seven month delay in bringing the indictment caused substantial prejudice to the defendant' s claim. The 
district court imputed the knowledge of the Department of Jus tice to the United States Attorney in considerin g the 
defendant ' s claim. On appeal, the court affirmed, holding that the di strict court was not clearl y erroneous in finding that the 
delay caused substantial prejUdice to the defendant and was an unreasonable v iolation of his right to due process. The 
appellate court al so stated that the Justice Department's knowledge was properl y imputed to the local federal prosecutor, 
holding that one office within a single federal agency must know w hat another ofiice of the same agency is doing or has done 
with regard to an accused. United States v. Barke t, 530 F.2d I ~9 , 195. 

C.A.8, 1968. Com. (c) cit. but dist. The plaintiff trustee in bankruptcy of a corporation, appeal ed the district cuurt' s 
affirmance of a referee ' s decision that the defendant bank w as a secured creditor of the corporation becau se it held an 
assignment of accounts and a factor's lien executed in its favor as security. Although the agreement between the bankrupt and 
the defendant stated that the signature of the secretary as well as that of the president was required to author ize borrowing 
with the defendant, the security agreements. although not th e note \Nhich they secured, w ere signed only by the pres ident. 
While the court recognized that implied authority may be inferred from the facts and circumstances , it found that the express 
provision requiring the s ignature of both officers negated the implied authority of the president alone to bind the bankrupt 
here. It thus held the security agreements invalid and, finding no equitable estoppel to run against the bankrupt as had the 
referee, the court reversed and remanded a judgment for the defendant. Kenneally v . First Nat'l Bank, 400 F.2d 83~ . 842, 
certiorari denied , 393 US 1063, 89 SCt 716, 2 ) L.Ed.2d 706 (1969) 
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CA.9 

CA.9, 2008. Cit. in case quot. in sup. Criminal defendant convicted of first-degree murder and burglary petitioned for a writ 
of habeas corpus challenging, among other things , the jury ' s findings of special circumstances that made him death-eligible. 
The district court granted the petition as to the findings. Affirming, this court held, inter alia, that the prosecution failed to 
disclose that the police had provided significant inducements to a jailhouse informant who testified against defendant. The 
court rejected the State's argument that the prosecutor was not aware of the inducements, noting that, as a spokesperson for 
the government, the prosecutor had a duty to investigate all promises made on behalf of the government, including promises 
made by the police as spokespersons for the government. Jackson v. Brown, 513 F.3d 1057, 1073. 

CA.9, 2007. Cit. in case cit. in diss. op. (general cite). In a federal-racketeering-and-drug-conspiracy prosecution of alleged 
gang members, the district court ordered federal proseclltors to turn over to the defense local-police reports that contained 
witness names and both inculpatory and exculpatory evidence. Atier the prosecutors refused to produce the reports, asserting 
privileged work product, the district court ordered evidentiary sanctions against the government. A panel majority vacated 
and remanded based on its holding that the police reports were not discoverable because they were covered by the federal 
work-product priv ilege. This court denied defendants' petitions for panel rehearing and for rehearing en bane. The dissent 
argued that the panel majority's rulings effectively transformed local police officers into federal " government agents" for 
purposes of exempting their reports from discovery pursuant to the federal work-product privilege and merited rehearing en 
banco U .S . V. Fort, 478 F.3d 1099, 1103. 

CA.9, 2004. Cit. in case quot. in spec. conc. op. Deputy district attorney filed § 1983 complaint , alleging adverse 
employment actions by county and supervisors in retaliatioll for plaintiffs testimony regarding his investigation of a sheriffs 
alleged lies in a search-warrant allidavit. District cOUr! granted defendants summary judgment. Reversing and remanding. 
this court held, inter alia , that fact that plainliff prepared memorandum and gave testimony in fulfillment of a regular 
employee responsibility to investigate sheriffs alleged miscollduct did not deprive him of protection under the First 
Amendment. The specially concurring opinion stated that plaintiff had no personal stake, and therefore no cognizable First 
Amendment interest, in the speech for which he sought protection. Ceballos v. Garcetti , 361 F.3d I 168. I 190. certiorari 
granted 543 U.S I 186, 125 S.Ct. 1395, 161 L.Ed.2d 18~ (2005), reversed and remanded 547 U.S. 410, 126 S.Ct 19 51. 164 
L.Ed.2d 689 (2006). 

C.A.9, 1989. Cit. in disc. A machinist who " :as fired Ii-om work because of excessive absenteeism and tardllless caused by 
his cluster migraine condition sued his employer for , inter alia, violating the state's antidiscrimination law . The trial court 
entered judgment for the defendant , holding that the management personnel who made the decision to terminate the plaintiff 
were not personally aware that his absences were attributed to his cluster migraine condition , which was protected by the 
antidiscrimination law. Affirming in part and reversing in part, thiS court held that, since the plaintifrs immediate supervisor 
was well aware that the plaintiffs absenteeism was caused by his migraine condition. this knowledge should have been 

communicated to the management personnel who made the decision to lire the plaintiff; therefore, the defendant wa s liable 
for violating the antidiscrimination law. Kimbro v. Atlantic Richlield Co. , 889 F.2d 869, 876, cen. denied 49~ U .S. 1\14, III 
S.Ct. 53 , 11 2 L.Ed.2d 28 (1990) 

C.A.9, 1979. Cit. in sup. Owner of a patent for a CUStOlll automobile wheel brought an action against a competitor for 
infringement. The trial court entered a directed verdict in 1~lvor of the defendant on the ground that the plaintiff s patent was 
procured by fraud in the Patent Office and was thereby invalid . The allegation of li-aud relates to an affidavit by the president 
of the plaintiff company in which he swore that the company had engaged only in a small alllount of advertising to promote 
its custom whee l. On the strength of this affidavit the Patent Office reversed its two ear li er rejections of the plaintiffs design 
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and allowed the patent to issue on the theory that the healthy sales of the wheel were due solely to its novelty of design . It 
was detennined by the trial court, however, that in fact the plaintiff had . engaged in a vigorous advertising campaign to 
promote its custom wheel, had run 18 advertisements for the wheel in trade publications, and spent more than $56,000 to 
reach consumers and industry audiences. On appeal the plaintiff argues that the trial court erred in excluding evidence of the 
state of mind of the company 's president relating to the scienter requirement for a finding of fraud on the Patent Office. The 
plaintiffs president admits that he erred in the affidavit , but insists that it was because he personally misunderstood his 
subordinates' reports about the advertising. The court rejected the plaintiffs contention that this presented a jury question in 
scienter. The court noted that under well established agency doctrines a corporate principal is considered to know what its 
agents discover concerning those matters in which the agents have power to bind the principal. Furthermore, even when an 
agent has no reason to know the falsity of the representations he makes the company is liable if it knows the fal sity and has 
reason to know that the agent would make the statement. Thus , the court reasoned that since some agents of the plaintiff 
company had to know about the corporation's advertising for the wheels, the plaintiff company must be said to have known 
it. W.R. Grace v. Western U.S. Industries, 608 F.2d 1214. 1218, certiorari denied 446 U.S. 953, 100 S.Ct. 2920,64 L.Ed.2d 
810 (1980). 

C.A.9, 1970. Cit. in ftn. in sup. The Government and the defendant agreed in 1934 that forest lands of the defendant wou Id 
be dedicated to the Government, if a nearby national forest was extended to include them. The Government then issued a 
public land order which seemed to relinquish any claim to defendant's lands and made no claim upon them for 30 years while 
the defendant improved them. It was held that the Government's action for declaratory relief and specific performance was 
barred by the doctrine of equitable estoppel, the knowledge of the Government's agents being imputed to it , and that specific 
performance would work an undue hardship upon the defendant, which the court could refuse to decree. United States v. 
Georgia-Pacific Company, 421 F.2d 92, 97. 

CAlI 

C.A.II, 2011. Cit. in sup. Mexican farm workers hired as guest workers through the Department of Labor ' s 11-2A vIsa 
program brought suit under the Fair Labor Standards Act agaInst Georgia onion grower that employed them, alleging that 
they were entitled to reimbursement from defendant for the fees that employment agencies had charged them . The district 
court granted summary judgment for defendant. Affirming in part, thi s court held, inter alia, that , under principles of agency 
law, defendant was not liable for the fees , because plainti 1'[, fai led to present substantial evidence that defendant provided 
employment agencies with the authority to collect those fees. The court reJected plaintiff,' argument that defendant was 
liable for the fees because contractor employed by defendant to t~lci l itate plaintiffs' hiring was aware of the fees and thiS 
knowledge was imputed to defendant ; this argument t~liled because the co ll ection of the fees was outside the scope of 
authority granted by defendant. Ramos-Barrientos v. Bland. 66 1 F.3d 5~7, 602. 

C.A .D .C. 

C.A.D.C.19lili. Quat. in disc . Black construction workers sued a loca I union and the international union. charging that 
various requirements for admission discriminatorily denied black rodmen the benefits of union membership. The trial court 
found for the plaintiffs. Aftirnling in part and reversing in part, tillS court held , inter alia , that the international lIas 
vicariously liable for the discriminatory conduct of its local on the baSIS of an agency relationship under which the local acted 
on behalf of the international and was subject to its control. Berger v. Iron Workers Reinforced Rodmen Local 20 1,843 F.2d 
1395.1437, cert. denied 490 U.S. 1105 , 109 S.C!. 3 155. 104 L.Ed.2d 101 8 (1989). 

U.S.CI.Ct. 
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U.S.CI.Ct.1991. Cit. but dist. Government contractor that constructed a salmon fingerling bypass in an existing dam sued the 
federal government for equitable adjustment, alleging that de fendant's failure to disclose its superior knowledge as to the 
inadequacy of plaintiffs tools and methods for the job caused plaintiff to complete the project at a financia l loss. Dismissing 
the complaint , the court held , inter alia, that , in the absence of affirmative misrepresentations, defendant was not a guarantor 
against poor judgment with respect to methodologies selected by plaintiff. The court, however, rejected defendant's argument 
that plaintiffs consultations with a potential supplier of an excavating machine created a principal-agent relationship so as to 
impute to plaintiff the supplier's knowledge regarding the performance of the machine in tunneling through concrete. 
Granite Const. Co. v. U.S., 24 CI.Ct. 735, 748. 

E.D.Ark.Bkrtcy .Ct. 

E.D.Ark.Bkrtcy.Ct.2013. Cit. in sup . Former client s, including a limited liability company (LLC), brought 3n adversary 
proceeding against Chapter 7 debtor/financial advisor, alleging that debtor acted as a fiduciary in selling them certificates of 
deposit (CDs) that he intentionally misrepresented as safe investments in sured by the Federal Deposit Insurance Corporation, 
but which later proved worthless as part of a Ponzi scheme perpetrated by the offshore bank that issued them; plaintiffs 
sought to except their losses from di scharge as debts that debtor had incurred by fraud, breach of fiduciary duty, willful and 
malicious conduct, or violations of securities laws. This court dismissed plaintiffs' complaint, holding that plaintiffs failed to 
prove by a preponderance of the evidence that debtor's alleged debts were nondischargeable. The court rejected plaintiffs' 
attempt to discredit debtor' s testimony by purporting to show that debtor falsified documents to qualify plaintiffs as 
accredited investors who were eligible to purchase th e CDs, reasoning, in part , that LLC's manager-agent knew or should 
have known that LLC did not qualify as an accredited investor, and, because the knowledge of LLC's manager-agent was 
imputed to LLC, LLC knew that it did not qualify as an accredited investor, and thus its own credibility was called into 
question. In re Collier, 497 B.R. 877,892. 

S.D.CaI.Bkrtcy.Ct. 

S.D.CaI.Bkrtcy.Ct.1987. Cit. in sup. , Appendix and Rptr ' s notes cit. in sup . A debtor's confinnecl Chapter 13 bankruptcy 
plan included a commercial lease . The debtor renegotiated th e lease with an agent of the property ow ner wi thout court 
approval. When a new owner bought the property, he sought relief from stay to enforce the new lease. The court denied hi s 
motion . which was improperly premised on the validity of the new lease . The court reiected the argument that the lease was 
valid because the previous owner ' s agent had been unaware of the bankruptcy proceedings. Based on the fact that the original 
ow ner was aware of the proceedings, the court reasoned that both the principal and the agent were deemed to have had notice 
of w hatever e ither had notice of, and ought, in good faith and the exercise of ordinary care and diligence, to have 
comillunicated to the other. In re Aneiro, 72 B.R. 424, 427. 

D.Dc!. 

D.DeI.2012. C it. in case cit. in tin. (general cite). Trustee for litigation trust created under the Chapter II plan of liqUidation 
of debtorslreal-estate-investment entities sued, among others. law fillll that had served as legal cllunsel to debtors prepetition, 
alleging various claims arising from defendant's alleged role in 3n elaborate Ponzi scheme run by debtors to deti-3ud 
investors. Granting defendant's motion to dismiss, this court held. int er alia, that, because the all c> ged wrongful conduct of 
debtors' officers and directors could be imputed to debtors. the doctrine of in puri de/ic/iJ barred the claim s of trustee , who 
stood in debtors ' shoes. Zazzali v. Hirschler Fleischer, P.c., 482 B .R. 495, 5 I 3. 

© 2014 Thomson Reuters. No claim to original U.S. Government Works . 15 

App, Q-15 



§ 272General Rule, Restatement (Second) of Agency § 272 (1958) 

D.D.C 

D.D.CI988. Cit. in disc. A home seller, who took back a second trust in the amount of the purchase price, lost all of her 
equity when the buyer defaulted on the first trust and the property was foreclo sed. She sued the selling agent for fraud and a 
real estate company that had a licensing agreement with the agent's employer for negligence. Atier the district court entered 
judgment on a jury verdict for the plaintiff on both claims, the court granted the agent's motion for a judgment n.o.v., but it 
denied the real estate company's motion to set aside the judgment. The court rejected the plaintiff's argument that, since the 
selling agent was the buyer's agent and since the buyer knew that he w as not being investigated further, the agent had 
constructive knowledge of the fact that no investigation was being made of the buyer's assets; the court said that the law of 
agency did not hold agents respon sible for knowledge known only by the principal. The court al so s tated that, although the 
real estate company did not have control over the selling agent , she was shown to be its apparent agent for the transaction at 
issue. Ago v. Begg, Inc , 705 F.Supp. 61 3, 61 7, affirmed 911 F.2d 819 (D.C Cir.1990). 

D.D.CBkrtcy.Ct. 

D.D.CBkrtcy.Ct.2004. Com. (a) cit. in ftn . Adjoining property owner whose home was damaged during debtors' 
renovations brought adversary proceeding, seeking to have her damages claims against debtors excepted from di scharge in 
their bankruptc y proceedings . Granting debtors ' motion for summary judgment , this court held, inter alia, that debtors did not 
obtain property from plaintifl and the proximate cause of plaintiff's harm was not the fraudulent procurement of building 
pennits, imputed to defendants because obtained by their contractor, but rather the contractor ' s failure to conduct the 
renovations in a proper manner so as to avoid damage to plaintiff' s property. In re Melcher, 319 B.R. 761,770. 

M.D.Fla. 

M.D.Fla.197fL Cit. in di sc . Defendant motioned for a new trial while case was pending appeal on the basis of newly gained 
information that a go vernment witness lied during trial when he testified that he retained his own attorney with his own 
fund s. In fact the Florida Department of Criminal Law Enforcement had paid the fees. Defendant 's motion was deni ed, and 
the court held , inter alia, that knowledge of state officers, who cooperated with federal officers in setting up a Joint 
investigative "task force," was not imputabl e to representatives of the federal government. United States v. Diecidue, 448 
F.Supp. 1011, 1016. 

:\'.D.lowa 

'1.D.lowa, I96 S. Cit. in sup. The plaintiff prospective purchaser of the controlling interest in a bank sued the defendant 
vendors for breach of an ora l contract to sell . A formal contract had been drawn up and signed by the defendant s. but one of 
their daughters whose approval was need ed to complete the contract refu sed to join in it, and , before the plaintiff had signed 
the contract, the defendants informed him that they w ould have to call off the deal. The knowledge of the defendan ts' 
attorney that the plaintiff needed a formal written contract before h e could secure the necessary financing for the purchase 
was imputed to the defendants becau se receiving such information was within the scope of the attorney-agent's employment, 
and, this need for a formal contract having been known to all of the parties, there was no intention by any of the parties to be 
bound until they all had signed it. Since this was not done before the defendants' revocation , the court he ld tha t the cause 
must be dismi ssed. Emmon s v . Ingebretson, 7.79 F.Supp. 558, 571. 

E.D.La. 
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E.D.La.1978. Cit. in sup. A shipyard, which had agreed to perfonn repairs on a vessel's turbine, brought an action against a 
subcontractor and sub-subcontrator demanding return of the damaged parts. The subcontractor and sub-subcontractor asserted 
a lien for money due from the shipyard. The vessel owners then intervened. The court held that the shipyard, subcontractor 
and the sub-subcontractor had all been negligent and had breached their implied obligations of diligent performance. The 
correct measure of damages to be awarded to the shipowners was the sum of the cost of repairs to return the turbine to the 
state it would have been in if it had been performed, the necessary expenses during down time of the vessel after the repairs 
were performed deficiently, lost profits during that down time, and costs and attorney fees. Todd Shipyards Corp. v. Turbine 
Serv., Inc. , 467 F.Supp. 1257, 1297, affinned in part, reversed in part, modified in part C.A., 674 F.2d 401, rehearing denied 
680 F.2d 1389 (5th Cir.1982), certiorari denied 459 U.S. 1036, 103 S.Ct. 447, 74 L.Ed.2d 602 (1982) 

D.Mass. 

D.Mass.1994. Quot. in sup., com. (a)(4) quot. in sup. Convicted criminal defendants moved under the Jencks Act to dismiss 
indictments against them, for judgment of acquittal, or for new trial because state police officer delegated to debrief and 
supervise federal government's principal witness destroyed narrative history of criminal activity that witness had prepared. 
The court denied defendants' motions for judgment of acquittal and to dismiss , but allowed defendants' motion for new trial 
to follow this mistrial on condition that plaintiff produce, within 30 days of this court's order, principal witness and state 
police officer for depositions so that defendants would have opportunity to reconstruct what plaintiff had destroyed; 
testimony elicited would be available to defendants for the retrial. The court found that actions of state police officer were 
those of federal govemment, for, by imputation, they were actions of an agent of the prosecution team. U.S. v. Mannarino, 
850 F.Supp. 57,66. 

O.Mass.1988. Cit. in case quot. in sup. The defendants, who were previously convicted of bombing buildings used in 
interstate commerce, were later indicted for RICO violations predicated on the same bombings. The district court denied the 
defendants' motion to dismiss all counts, holding that collateral estoppel did not apply because ihe previous trial of some of 
the counts had ended in mistrials. However, the court held that the government was judicially estopped Ii'om retrying the 
counts that had ended in mistrials , because it had represented to the court in the Eastern District of New York that it would 
not retry those counts. Since the prosecuting attorney's office was the spokesperson for the government, it was the agel1t of 
the government, and its statements bound the prosecuting attorneys of other districts as well. U.S. v. Levasseur, 699 F.Supp. 
965,973, reversed in part 846 F.2d 786 (I st Cir. I 988). See above case. 

E.O.Mich. 

E.D.Mich.1995. Cit. in disc. After defendant insurer removed to federal court plaintiffs lawsuit to enforce certain 
commercial insurance policies , plaintiff moved to remand. Denying plaintiffs motion, the court held that the notice of 
removal was timely filed, since service of plaintiff's state court papers on the state insurance commissioner pursuant to 
statute did not constitute "receipt by defendant" that would start the running of the time period for removal; the insurance 
commissioner was not an agent authorized to accept service of process in the place of defendant, but rather a conduIt to 
ensure that service was made on defendant. Tapbouse v. Home Ins. Co. , Inc.. SS5 F.Supp. 15~, 160. 

E.O.Mich.1979. Cit. in disc. The defendant was convicted of a narcotics conspiracy and filed. inter alia, a motion for a ne",,· 
trial. The defendant argued that there had been governmental misconduct because a witness crucial to the prosecution's ca"e 
was an informer and a government agent had entered into a leniency agreement with the JIlformer, but at trial the agent 
denied ever having made the agreement. The Restatement was cited in holding that the government could be charged with the 
misconduct of its agents. The court held that with this degree of government culpability, the test for granting a new trial is 
whether or not the suppressed evidence would have been favorable and material to the defense. The court held that the 
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suppressed evidence was material to the defense and granted the motion for new trial. United States v. Tumer, 490 F.Supp. 
583, 603, affirmed 633 F .2d 219 (3rd Cir.I980), certiorari denied 450 US. 912, 101 S.Ct. 135 L 67 LEd.2d 336 (1981). 

E.D.N .Y. 

E.D.N.Y.2008. Cit. in disc. , cit. in case quot. in disc. Non-profit corporation brought ERISA class action against three 
non-profit organizations that were formerly participants, along with plaintiffs, in an employee welfare benefit plan, alleging 
that defendants failed to return reserves attributable to plaintiffs, and instead breached their fiduciary duties to plaintiffs by 
paying the claims of their own employees with the funds. This court ruled, inter alia, that the six-year ERISA statute of 
limitations applied to plaintiffs' fiduciary-duty claims, rather than the three-year limitations period , because plaintiffs did not 
have actual knowledge of the material facts giving rise to the causes of action; while plaintiffs' attorney conceded that he had 
actual knowledge of defendants' alleged diversions more than three years prior to the tiling of the suit, the court applied the 
rule that, iil a class action case, knowledge of the plaintiffs' counsel was not imputed to the plaintiffs in the class. LL Head 
Start Child Development Services, Inc. v. Economic Opportunity Com'n of Nassau County, Inc, 558 F.Supp.2d 378, 396. 

E.D.N.Y.1993. Cit. in case quot. in disc., quot. in ftn. Defendant convicted on racketeerIng charges moved for a new trial. 
Denying the motion, the court held, inter alia, that knowledge of potentially exculpatory information obtained in an 
investigation other than the one that led to charges against this defendant could not be imputed to the prosecutors in this case. 
U.S. v. Gambino, 835 F.Supp. 74, 93, 94, affirmed 59 F.3d 353 (2d Cir. I 995), cert. denied 517 U.S. I 187, 116 S.Ct. 1671, 
134 LEd.2d 776 (1996). 

E.D.N.Y.1984. Quot. in part in disc. , cit. gen. in disc. This court approved a se ttlement, subject to reconsideration, between 
chemical companies and class members who charged the companies with injuries to veterans who came in contact with the 
defoliant Agent Orange and with birth defects of the veterans ' children alier it weighed the obstacles the class members 
would t~lce were the case to go to trial. The companies would have a defense, said the court. if they could show that the 
government knew about Agent Orange's dangers. The court stated that knowledge of a government employee who had a duty 
to transmit or receive the information was knowledge of the government or an appropriate agency. and that knowledge of one 
agency's employee would be imputed to another agency's employee if there was some reason for the unknowing agency to 
seek, or for the knowledgeable agency to transmit, the information. so that the fact that lIlformation dId not reach a person 
with final decisionmaking authority would not be material. In re Agent Orange Product Liability Litigation, 597 F.Supp. 740. 
796. decision aftirmed 818 F.2d 145 (2d Cir.1987) 

S.D.N.Y. 

S.D.N.Y.2013. Quot. in sup., cit. in case cit. in sup. Defendant who was indicted on vanou s narcotics and racketeering 
charges for selling marijuana and crack cocaine and murdering rival drug dealers moved to compel the government to 
produce posts that a cooperating witness had made on a social-networking website while incarcerated. Denying defendant's 
motion, this court held that the cooperating witness was not a member of the prosecution team or an arm of the prosecutor 
such that his knowledge should be imputed to the prosecLltor. and thus the government \\as not compel led , pursuant to its 
Brach ' obligation to provide favorable evidence to a criminal defendant. to tind and disclose the witness's social-networking 
information. The court noted that , because a prosecutor exercised greater control over federal agents than cooperating 
witnesses, the agency relationship between a federal agent and a prosecutor was strong. while the scope of the agency 
relationship between a cooperating witness and a prosecutor was narrower and viarranted imputation in fewer circumstances. 
U.S. v. Meregildo. 920 F.Supp.2d 434. 443. 444. 
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S.D.N.Y.2003. COI11. (a) quat. in sup. Investors alleged securities fraud against Bermuda accounting firm serving as auditor 
of offshore investment fund, and auditor association of which firm was member, after fund lost in excess of $4 million. 
Denying association summary judgment, this coun held, inter alia, that fact issue existed as to whether firm partner involved 
in audit was also agent of association. Cromer Finance Ltd. v. Berger. 245 F.Supp.2d 552, 560. 

S.D.N. Y.200 1. Cit. in disc. , com. (a) cit. in disc. and quat. in ftn. Trustee appointed under the Securities Investor Protection 
Act for a bankrupt securities clearing firm sued to set aside certain stock trades. Bankruptcy court entered judgment for 
trustee, holding that trustee could cancel the challenged trades under the clearance agreement. This court affirmed in part, 
holding, inter alia, that trustee was entitled to rescind the trades under New York's common law of fraud and securities law. 
Clearing firm could be charged with the knowledge andlor fraudulent intent of broker within the scope of its authority to 
execute the trades on firm's behalf, even absent finn's knowledge of the fraud or lack of fraudulent intent. In re Adler, 
Coleman Clearing Corp., 263 B.R. 406, 453, 454. 

S.D.N.Y.1993. Cit. in disc. The drawer of a check sued the drawee bank for paying on a forged indorsement and sued the 
depositary bank for presenting the check to the drawee bank for collection. This court, denying plaintiffs motion for 
summary judgment and granting partial summary judgment for the depositary bank, held, inter alia, that a fact issue existed 
over whether the plaintiff's secretary, who delivered the check to another employee, who in turn delivered the check to the 
exchange house where the forgery occurred, had actual authority to do so, in which case any foreseeability to her that the 
endorsement would be forged would be imputed to the plaintiff. Avila v. Bank of America Nat. Trust & Sav . Ass'n, 826 

F .Supp. 92, 96. 

S.D.N.Y.1988. Com. (a) cit. in disc. The defendant contracted through an oil broker to purchase oil from the plaintitT British 
corporation, which represented that the deal was backed by a Saudi Arabian company. The defendant sought to compel 
arbitration to settle a dispute. This court found that the dispute between the parties was governed by an arbitration clause and 
that the Saudi company was bound to the arbitration agreement based on the plaintiffs apparent authority to contract on its 
behalf. The court rejected the plaintiffs argument that the fact that the defendant did not know the identity of the Saudi 
company prior to the contract date precluded recovery. It reasoned that the oil broker ' s knowledge that the Saudi company 
was the principal was imputed to the defendant because the broker was acting as the defendant ' s agent and the defendant 
reasonably relied on its agent's knowledge . Oriental Commercial & Shipping Co., Ltd. v. Rosseel, N.v, 702 F.Supp. 1005, 

1018. 

S.D.:\I.Y.19/;5. Cit. in disc. The plaintiff, a local plumbing union, and the defendant, a plumbing trade association, entered a 
collective bargaining agreement signed by the plaintiffs president but not ratified by the union's membership. The plaintiff 
sought to void the agreement and moved for sUlllmary judgment. This court granted the plaintiffs Illotion and held the 
agreement VOid. The court noted that both parties knew that the agreement required membership ratification and that the 
knowledge of the defendant ' s officers could be imputed to the defendant as a matter of law. Meyerson v. Contractlllg 
Plumbers Ass'n, 606 F.Supp. 282,289. 

S.D.N. Y .Bkrtcy.Ct. 

S.D.:\I.Y.Bkrtcy.Ct.1999. Coms. (a) and (b) cit. in sup. Trustee for securities clearing finn sought to set aside certain stock 
trades, in which prices were manipulated by broker, as tj'audulent transfers. Entering Judgment for trustee, the court held. in 
part, that customers of broker, as principals, were liable for fraudulent acts committed by broker acting v.·ithin the scope of its 
authority; that broker's knowledge of its inability to pay for certain stocks was imputed to customers; and that, because 
broker had materially breached a clearing agreement giving trustee the right to cancel the trades, the agreement was not 
executory and not deemed rejected under the Bankruptcy Code. In re Adler, Coleman Clearing COil")., :247 B.R. 51,98, 
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affirmed 263 B.R. 406 (S.N.D.Y. 2001). See above case. 

N.D.Ohio 

N.D.Ohio, 1962. Cit. in sup. In action for declaratory judgment by an automobile liability insurer, it was held that woman 
who was driving dealer's automobile on a trip at time of an accident, was using it with implied-in-fact permission of dealer 
and was covered by dealer's liability policy, where dealer delivered possession to buyer before transfer of title was effected, 
received actual notice that woman who was friend of buyer would take car on a trip and made no objection thereto. Hardware 
Mut. Casualty Co. v. Shelby Mut. Ins. Co., 2 I 3 F.Supp. 669, 673. 

S.D.Ohio 

S.D.Ohio, 1995. Cit. in headnote and sup. Company sued a securities corporation, alleging that defendant fraudulently 
induced plaintiff to enter into and to remain in two complex leveraged derivative transactions. During discovery, both parties 
jointly requested a restraining order to prevent a magazine from publishing a story that included confidential information 
contained in plaintiff's motion for leave to amend. This court granted the motion, holding that although the magazine could 
not publish the information it obtained illegally and in violation of a protective order, this same information had 
independently become a part of the public record and could be disseminated by anyone so interested. The court determined 
that the magazine's Cleveland bureau chiers knowledge and intent concerning the protective order and the sealed documents 
were properly imputed to the magazine. Procter & Gamble Co. v. Bankers Trust Co. 900 F.Supp. 186, J 87, 19 I. 

D.Or. 

D.0r.1966. Cit. in sup. The Government sought to recover damages for the defendant nickel sme lting company's breach of 
the accounting provision of a government conrract, pertaining to the development and purchase of nickel ore. The court 
awarded damages in part to the Government based on the charges to expense items made by the defendant in breach of the 
contract, but in part refused to award damages where items were properly expensed or alternatively where the Government 
knew of the provisions previously and were. therefore, estopped hom contesting them. United States v. Hanna Nickel 
Smelting Co , 253 F.Supp. 784, 793. 

E.D.Pa. 

E.D.Pa.1996. Cit. in case quot. in sup .. quot. in sup. State prison inmate who was convicted of murder and other ch'lrges 
petitioned for habeas corpus relief, alleging, in part, that his due process rights were violated by the t~\llure to disclose at his 
trial the existence of an immunity agreement between a prosecution witness and federal officials investigating a burglary ring 
with which petitioner had been involved. Denying the petitIon. the court held. inter alia, that agency principles could not be 
used to impute to Commonwealth authorities constructive knowledge of the federal immunity agreement. The court said that 
the federal officials were not acting as agents for the Com1l10nwealth prosecution team when they gave an I11formal grant of 
immunity to the witness to testify in a federal burglary trial , since they did not have the power or authority to bind the 
Commonwealth to the federal immunity agreement after a Pennsylvania assistant district attorney opposed the Jgreement. 
Johnston v. Love, 940 F.Supp. 738, 768. 769. 

E.D.Pa.1993 Cit. in disc., com. (c) cit. in disc. The trustee administering a seCUrIties firm's liquidation in bankruptcy sought 
to recover under a fidelity bond for losses occJsioned by the fraudulent behaVior of the tirm's officers. and sought damages 
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for the bond issuer's alleged bad faith. Approving and adopting the bankruptcy court' s report and recommendation that 
partial summary judgment should be entered in favor of the trustee , this court held, inter alia, that under Pennsylvania law the 
officers' knowledge of their wrongdoing could not be imputed to the firm so as to terminate the fidelity bond, under its own 
terms, upon commencement of the wrongdoing. The court noted that the general rule imputing knowledge of officers and 
agents to the corporation had an exception for when an agent acted adversely to the interests of the principal. In re Lloyd 
Securities, Inc ., 153 B .R. 677,683. 

E.D.Pa.1987. Cit. in sup. A man who developed health problems because of heavy exposure to asbestos during his 
employment sued numerous asbestos companies for damages. The court granted the defendants ' motion for summary 
judgment on the ground that the two-year statute of limitations had run. The court reasoned that a lth ough the plaintiff might 
not personally have been aware of the cause of his illness before a certain date , his attorney's knowledge of a physician 's 
diagnosis began the running of the statute. The court stated that the agent's knowledge concerning a matter as to which he 
acts within his power to bind the principal or upon which it is his duty to give the principal information affects the liability of 
the principal. Owens v. Lac 0' Amiante Du Quebec, Ltee., 656 F.Supp. 981,983. 

E.D.Pa.1977. Cit. in sup . Plaintiff, an international air carrier, brought an action against a bank and others to recover for 
damages alleged ly arising out of the fraudulent procurement and use of its credit cards. A travel agency, which had booked 
travel accommodations through plaintiff for some time, had become dissatisfied with the airline's fifteen-day billing policy, 
inasmuch as it had operated on a thirty-day credit basis with its own accounts. Since it was against air transport regulations 
for a travel agency to receive and use plaintiffs credit card, which extended the billing cycle beyond fifteen days, two of 
plaintiffs executives and the trave l agency circumvented the regulation by having the travel agency apply for and receive the 
cards through a straw corporation , which became theoretically indebted to plaintiff. The court held that plaintiff' s respon sible 
officials, acting within the scope of their authority, knew who the real party in interest in the scheme was, and, therefore , their 
knowledge was imputed to plaintiff so that there was no reliance on the solvency of the straw corporation and no fraud. 
Judgment for defendants. Pan Am World Airways, Inc . v. Continental Bank. 435 F.Supp. 642. 650 . 

E.D.Pa.1972. Cit. in sup. This was a diversity action to rescilld an insurance contract for fraud. Plaintiff had issued an 
insurance policy to provide coverage for the individual defendants who were present or past oftlcers of the defendant 
company. The policy wou ld reimburse the oftlcers and the company for legal fees spent in defending their actions. Plaintiff 
alleged that the officer who made the application for insurance committed fraud in denying any knowledge of potential suits 
that would be covered. The other defendant officers moved for summary .Judgment. The court held that if the applicant had 
committed fraud in inducing the contract. the other defendant s would be bound by his fraud. even though they were innocent 
parties because the applicant was acting as their agent at the time. and the alleged ti-audulent statement was mater ia l in 
forming the contract. Bird v. Penn Central Company. 34 1 F .Supp. 291, 195. 

E.D.Pa.Bkrtcy.Ct. 

E.D.Pa.Bkrtcy.Ct.1982. Cit. in ftn. The plaintiff, a secu red creditor of the debtor. filing for relief under Chapter 7 of the 
Bankruptcy Code. sought relief from an automatic stay granted to the trustee. The trustee alleged that the grant of a security 
interest should be avoided because of the knowledge possessed by the plaintiffs son. an officer of the debtor, at the time of 
the loan. The trustee asserted that the plaintiffs son "",'as the agent of the p laintiff and, therefore , the knowledge can be 
imputed to the p laintiff. The court ruled in favor of the plaintiff The plaintiff s son had approached the plaintiff at the 
request of the defendant. Although the son did handle the plaintiffs paperwork, this action could be ascribed to filial duty 
and did not imply an agency relationship. In re Gruber Bottlll1g Works. Inc, 16 B.R. 348, 353. 
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D.P.R. 

D.P.R.1981. Cit. in disc., com. (c) cit. in disc. The United States brought an action to collect a civil judgment from defendant 
who fraudulently expropriated V.A. benefits for nonexistent students whom defendant claimed were enrolled in a school she 
owned. The federal government sought title to two apartment buildings which defendant had purchased with the expropriated 
funds. The court held, inter alia, that her conveyance of one of the apartment buildings to her son and daughter constituted 
fraud against the United States, and that the son and daughter were not bona fide purchasers for value of the other building 
because defendant had acted as their agent, within the scope of her authority in acquiring the building in both of their names, 
and further that they had notice of defendant's acts since they had knowledge of United States treasury checks being used in 
the purchase and had reason to know of the illegal circumstances under which the checks were received. United States v. 
Garcia, 532 F.Supp. 325, 332 . 

D.R.1. 

D.R.1.1988. Quot. in disc. An attorney for eight injured seamen elected not to intervene in an action brought by the ship's 
owner against his insurer because the owner assured him that the seamen's claims would be paid out of a proposed 
settlement. When the seamen were not paid, they successfully sued the owner for fl'aud and the settlement was voided by this 
court. The court rejected the defendant's argument that he was unaware of his attorney ' s actions in the settlement 
negotiations since the liability of a principal was affected by the knowledge of an agent concerning a matter as to which he 
acted within his power to bind the principal. Farland v. T & T Fishing Corp., 682 F.Supp. 700, 703, judgment affirmed 907 
F.2d 142 (1st Cir.1990). 

D.Vt. 

D.Vt.1998. Subsec. (3) cit. in disc. Investors brought ci vil RICO action against Chapter I I debtor and his business partners. 
Defendants moved for summary judgment on the ground that the claims were time-barred. The hankruptcy court granted the 
motion, concluding that knowledge of RICO violations on the part of attorneys appointed to negotiate a settlement in a 
related tax case was imputed to investors. Reversing and remanding, this court held that the knowledge of attorneys, who did 
not represent all or even most investors, and who had conflicts of interest either by virtue of their alleged involvement in the 
underlying fraudulent scheme or because they represented individuals perpetuating the fraud, could not. as a matter of law. be 
imputed to investors. In re Bushnell , 228 B .R. 81 I, 816. 

W .D.Wash. 

W.D.Wash.1989. Cit. in disc. After a boat engine failed and was subsequently replaced with an allegedly damaged engine. 
the owner of the boat sued the seller of the engine on theories of negligence, strict liability, and misrepresentation. in ter alia. 
Granting the defendant's motion for summary Judgment, the court held that the limitation of remedies provision contained in 
the contract for sale entered into by the plaintiff's agent was not unconscionable. The court stated that , because a third party 
purchased the engine ill accordance with the plaintitrs specifications and instructions and without the exercise of 
independent judgment, thereby establishing an agency relationship. and the agent's knowledge was imputed to the principal , 
the limitation of remedies provision was enforceable. Veeder v. NC Machinery Co" 720 F.Supp. 847, 850. 

LD.Wis. 

E.D.Wis.1995. Cit. in ftn. Insureds sued health insurer and insurance agent, alleging that insureds were denied henefits 
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wrongfully and that agent was liable for knowingly failing to disclose one of the insured ' s past health problems on the 
application. This court denied insurer' s motion for summary judgment , holding that a reasonable jury could find that 
insurance agent was an agent for insurer and thus his knowledge could be imputed to insurer. The court stated that the 
parties' written agreement required agent to comply with several of insurer ' s rules, and agent was compensated by insurer. A 
reasonable jury could conclude that both insurer and agent manifested consent that agent would act for insurer, and that agent 
would be subject to its control Steinberg v . Mikkelsen, 901 F.Supp. 1433, 1437. 

Alaska 

Alaska, 1980. Quot. in sup. and com. (a) quot. in part in sup. The plaintiff brought suit against a parent corporation, alleging 
tortious interference with a contract between one of its former subsidiary companies and the plaintiff. The trial court held that 
the defendant was liable. On appeal, this court reversed and dismissed the parent corporation from the case concluding thai 
although a prima facie case for tortious interference with contract was established, the defendant was privileged to interfere 
because it had a direct financial interest in the contract. The defendant argued that the board chairman for the subsidiary was 
not an agent of the defendant, and, therefore, his knowledge could not be imputed to the defendant. However, this court held 
that the fact that the chainnan had a contract with the defendant to manage the defendant ' s engineering resources area was 
sufficient to support an inference of agency. Additionally, two of the defendant's employees sat on the subsidiary ' s board. 
Even if the subsidiary ' s board chairman were not considered an agent , there was sufficient evidence that the defendant's 
employees on the subsidiary's board had some knowledge of the arrangements between the plaintiff and the subsidiary. 
Bendix Corp. v. Adams , 610 P.2d 24, 27-28. 

Alaska, 1977. Cit. in sup. The estate of a motel guest who died in a motel fire brought this wrongful death action. The motel 
appealed from a judgment for plaintiff, and the court affirmed. It was held that no grandfather clause under the Uniform 
Building Code or administrative regulations exempted the motel from compliance with building code requirements and that 
the trial court could reasonably have concluded that the Uniform Building Code was not so " obscure" or "unknown" as to 
warrant a refusal to give a negligence per se instruction. It was further held that defendant's violation of the Unif'orm 
Building Code would establish a prima facie case of negligence which could be overcome only by evidence of excuse or 
justitication far defendant's conduct. Since the record disclosed that the motel's sole shareholder and her late husband, under 
whose supervision the motel was built , were joint venturers, and since her agent knew of a tire inspection report disclosing 
safety violations, it was held that knowledge of the manner of the motel ' s construction was imputable by law to the sole 
shareholder. Northern Lights Motel, Inc . v. Sweaney, 561 P.2d 1176, I 188. 

Alaska App. 

Alaska App.1984. Cit. in sup. in conc. op. The appellant was convicted of assault by the trial court. On appeaL the defendant 
urged that because a tape recording made during his arrest was not made known to him prior to the defense counsel's opening 
statement at trial , a mistrial should have been declared. The court held that this motion far a new trial was too !ate. as the 
defendant accepted a continuance, reviewed the tape, argued his case . and then made the motion. Affirmed . One concurring 
judge pointed out that there was no discovery violation. The prosecutor did not learn of the tape until he was told about it by 
the officer who made it, and the officer ' s knowledge could not be imputed to the prosecutor because this tape was not a 
matter about which the officer was obligated to inform the prosecutor. O ' Neill v. State , 675 P.2d 1288. 1292. 

Ariz. 

Ariz.1991. Cit. in disc . Vendors of land sued a title insurance company acting as escrow agent atier the buyers defaulted on a 

© 2014 Thomson Reuters . No claim to original U.S. Government Works. 23 

App. Q-23 



§ 272General Rule, Restatement (Second) of Agency § 272 (1958) 

promissory note , alleging, inter alia , that the agent failed to disclose th at the buyers used the plaintiffs' loan as part of the 
down payment instead of for improvements as agreed. The trial court entered judgment for the defendant, and the 
intermediate appellate court reversed in part. Vacating, thi s court held that whether the defendant fulfilled its duty to di sclose 
fraud by disclosing the source of the down payment to the real estate agent, rather than directly notifying the plaintiffs , was a 
question of fact whose answer depended on whether the defendant knew that the real estate agent had interests so adverse to 
his principal that he would be unlikely to reveal relevant knowledge . Manley v. Ticor Title Ins. Co., 168 Ari z . 568, 816 P.2d 
225,229. 

Ariz.App. 

Ariz.App.200 1. Com. (c) and illus. 6 quot. in sup. Purchasers of apartment complexes sued vendors for fraud and 
nondisclosure of facts , despite "as is" clause in agreem ent of sale. after purchasers disco vered defective pipes in complexes. 
Trial court entered judgment on jury verdict for defendants on fraud claim, but for plaintiffs on nondi sclosure claim. 
Affirming, this court held , inter alia, that knowledge of defective pipes could be imputed to vendors if their agents had 
knowledge of defect , thus imposing on vendors a duty to disclose to purchasers a known latent defect of property. S 
Development Co. v. Pima Capital Management Co., 20 I Ariz. 10, 3 I P3d 123, 133. 

Ariz.App.199 7 . Com. (b) cit. in sup. A creditor who had obtained a California judgment again st the trustee of an inter vivos 
trust sued the trustee , the trustee's wife , to whom the trustee had fj-audulently trans ferred trust property, and a lender that had 
taken a first deed of trust on the trust property to secure a loan to the trustee's wife, see king to declare the tran sfer void and to 
foreclo se his lien. The trial court granted summary judgment for plaintiff and the lender, ordering the tru st property. a 
res idence, to be sold, subject to the lender' s lien . to satisfy plaintiffs judgment. Affinning in part, this court held , inter alia, 
that because the lender was a good-faith lender for value without actual or constructive knowledge of any fraud . the lender's 
lien was valid. The court said that nothing on the face of th e recorded documents alerted either the lender or its title company, 
acting as the lender's agent for the purpose of the title report , to the possibility of fraud or the need for further investi gation . 
Hall v. World Sav. and Loan Ass ' n, 189 Ariz. 495. 943 P.2d 855. 861. 

Ariz.App.1989. Cit. in disc. Sellers of real estate contracted for the sale of property providing for an escrow agreement. 
which included a subordination agreement for a construction loan on the property, upon whi ch the title company had 
knowledge that the property would be overencumbered and that th e loan would be the source of the down payment. Upon th e 
default by the purchasers, the sellers sued the title company for tortious conduct and breach of various contractual and 
fiduciary duties in conn ection w ith its actions as an escrow agent and title insurer. The trial court granted summary Judgmelll 
in favor of the title company. Affirming in part , reversing in part. and remanding. this court held, illler alia , that rhe title 
company 's escrow officer's knowledge that the property would be ove rencumbered and that the loan proceeds would be 
misused provided sufficient evidence of fraud to have caused a reasonable escrow agent to directl y notify the sellers of these 
occurrences. It stated that a respons ible escrow agent wou ld not have re lied on a dual real estate agent to pass on such 
material information. Manley v. Ticor Title Ins. Co. of Cal.. 165 Ariz. 318,798 P. 2d 1327, 1332, op inion vacated 168 Ari z . 
568 , 816 P.2d 225 (1991 ). See above case. 

Ariz.App.1981. Quot. in sup. and com. (d) quot. III sup. The plaint itl sought to recover for personal injuries suffered, 
alleging assault and battery, negligent supervision , and negligent hiring . The jury returned a verdict against the indi vidual 
defendant and in favor of th e corporate defendant. the employer of the individual defendant. The trial court granted th e 
individual defendant's motion for a new trial and deni ed th e plaintiffs motion for a new trial against the corporate defendant. 
The plaintiff appealed both decisions . The court rev ersed the grant of a new trial for the individual defendant, but aftirm ed 
the denial of plaintiffs motion for a new trial against the corporate defendant. Th e plall1tiff alleged that the corporate 
defendant wa s liable for negligently hiring and supervislJlg its employee . The court disagreed because the corporate 
de fendant was not under a duty to inquire about. or take precautions against. acti vities outside th e intended scope of 
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employment. Kassman v. Busfield Enterprises , Inc., 131 Ariz. 163 , 639 P.2d 353, 356. 

Ariz.App.1973 . Cit. but dist. Plaintiff recovered damages in a jury verdict on his claim that the defendant, a large retail 
corporation, threatened him with death or serious bodily hann after he began to display, in front of one of defendant ' s stores, 
a pickup truck upon which were various signs and paintings denigrating defendant for what plaintiff alleged were its "bait 
and switch" tactics. In the course of reversing and remanding the case for a new trial because of improper admission of a 
document which plaintiff alleged was an internal memorandum of the defendant urging its personnel to engage in "bait and 
switch," the court held that there was simply no evidence that any of defendant 's employees in a position to exercise threats 
against the plaintiff knew of the latter ' s activities in "bait and switch" advertising. Knowledge on behalf of defendant ' s 
management could not be inferred from the fact that the plaintiff carried the internal memorandum with him as he 
demonstrated, that "on occasion" he would show it to defendant 's customers and employees, who were never identified , and 
that a fonner salesman of defendant had knowledge of plaintitrs activities in this regard , although not knowing of the 
existence of the memorandum. The former salesman was the on Iy agent identified with sufficient certainty to ascertain what 
his duties were, and there was no evidence that, as a function of selling vacuum cleaners, he was under a duty to give 
information to his superiors that a disgruntled customer was displaying documents disparaging to the defendant. Sears 
Roebuck and Co. v. Jackson , 21 Ariz.App. 176, 517 P.2d 529, 533. 

Ariz.App.1966. Cit. in sup. Plaintiffs intestate was killed in an accident with a train. Plaintiff sued the rai Iroad company on 
a theory of respondeat superior and elicited testimony of the fireman and head brakeman to the effect that they thought that 
the train was, at the time of the accident, undertaking a particularly dangerous crossing. Despite objections to this testimony 
the court held that the knowledge of the employees was relevant in determining the damages for which the defendant railroad 
would be liable, including punitive damages should wanton and willful disregard for the safety of others be found . Southern 
Pacific Co. v. Barnes, 3 Ariz.App. 483, 415 P.2d 579, 587 . 

CaJ.App. 

CaI.App.1976. Cit. in sup. and Appendix, Rptr's Notes cit. in sup. This case involves three corporations. a foreign parent 
corporation, its foreign wholly-owned subsidiary. and the subsidiary's wholly-owned subsidiary doing business in California. 
The question in this petition for mandate case was whether respondent court had jurisdiction over the foreign corporations in 
the underlying fi'aud case . The president of the foreign subsidiary was also president and chairman of the board of the 
California subsidiary. Plaintiff in the underlying case was induced to enter into a licensing agreement with th e California 
subsidiary by representation s by that company's employees that it and the foreign subsidiary were entering into a Joint 
venture. The Court of Appeal held that the officer of the corporations was chargeable with knowledge of the representation s 
and acts of the employees of the California subsidiary. and thus the foreign subsidiary was chargeable with the same imputed 
knowledge, so that the trial court could hold the foreign subsidiary responsible for the California subsidiary's represe ntat ions 
on a theory that the California subsidiary was an agent. The Court of Appeal also held , however, that trial court erred in 
subjecting the foreign parent corporation to its jurisdiction when the only basi s for jurisdiction was the fact that the foreign 
subsidiary was its wholly-owned subsidiary. North. Nat. Gas Co. of Omaha v. Superior Ct.. Etc .. 64 Cal.App.3d 983, 992 , 
134 Cal.Rptr. 850,856. 

Conn. 

Conn.1990. Quot. in disc. A retail company sued its in surer for failure to pay the retail company 's claims und e r an employee 
di shonesty insurance policy. The trial court entered judgment for the defendant on the grounds that two of the plaintiffs 
employees knew of the di shonest employee's prior misappropriations and. although they did not report this to the plaintiff 
store owner, their knowledge was imputed to him. This court affirmed, holding that because the knowledgeabl e employees 
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held positions of management or control , they had a duty to report the prior misappropriations to the plaintiff, and so 
imputation of their knowledge to the plaintiff was proper. Udo lf, Inc . v. Aetna Casualty & Surety Co., 214 Conn. 741, 573 
A.2d 1211 , 1213. 

D.C.App. 

D.C.App.1993. Cit. in case quot. in disc. A defendant was convicted of second-degree murder and this court, reversing the 
conviction and remanding, held, inter alia, that a statement made by a United States Attorney for another district concerning 
the defendant's reluctance to testify in the prosecution of another inmate due to poss ible retaliation could be considered an 
admission by the United States Attorney's office in the district of thi s prosecution. The two offices, said th e court, could be 
considered one party in interest. Freeland v. U.S. , 631 A.2d 11 86, I 192 . 

D.C.App.1978. Cit. in ftn. in disc. Defendant husband was convicted of kidnapping his wife . Defendant appealed , 
contending that the prosecution 's failure to disclose to him evidence of an act of perjury by hi s wife and key government 
witness, denied him the opportunity for a fair trial. Defendant argued strenuously that the government had actual knowledge 
of the perjury and was duty bound to disclose it. This question was never reached because the holding was based on the 
materiality of the undisclosed information. However, in footnote the appellate court stated that the normal rules of agency 
would have the court impute the knowledge of one prosecutor to another prosecutor; the United States Attorney's Office 
would serve as a conduit. The appellate court affirmed the conviction holding, inter alia, that the prosecution ' s failure to 
disclose, before trial , evidence of alleged perjury on part of the victim did not deny defendant the opportunity for a fair trial 
where the perjury was not sufficiently gennane to the outcome of the trial. Brooks v. United States, 396 A.2d 200 ,203. 

Fla.App. 

Fla.App.2002. Cit. in conc. op . Following criminal defendant's involuntary civil commitment as a sex ually vio lent predator. 
trial court denied criminal defendant's motion to enforce hi s plea agreement. This court reversed and remanded, with 
directions that the trial court specifically enforce the parties ' plea agreement. The court held that State breached it s plea 
agreement to allow defendant the pri vi lege of seek in g treatment as a sexual offender during his probationary period by 
seeking civil commitment shortly before he had completed the incarceration portion of hi s sent ence. Concurring opinion 
argued that , by executing the plea agreement, the prosecutor bound State of Florida itse lf. as we ll as the state attorney. to 
honor th e agreed-upon dispos ition, so long as the tl'laljudge approved. Harri s v. State. 879 So.2d 122 3. 12 30. 

Fla.App.1997. Quot. in case quot. in sup . In 1995. liefendant was charged with tiling a fnllldulent claim of exemption for 
sales ta xes after he used a canceled sa les tax number to purcha se an automobile . He moved to dismiss the information on the 
ground that th e applicable three-year statute of limitations had expired . The tria l court granted the motion, concluding that th e 
knowledge of the Department of Motor Ve hicles. w hich became aware of the purchase in 1990, was imputed to the 
Department of Revenue . ReversJJ1g, this court held that w here, as here, the state agencies were separa te and diqinct entities. 
the knowledge of one could not be imputed to th e other. State v. Smith , 697 So.2d RR9. 890-891. 

Idaho 

Idaho, 1979. Cit. in sup. A personal representative brought an action against the defendant in order to collect the death 
benefits of certain credit life insurance policies. The trial court entered Judgment in fa vor of the plaintiff and the in surer 
appealed . This court affirmed and held that the special know ledge which the defendant 's agent had acquired would be 
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imputed to the defend ant because notice to an agent is notice to the principal and because knowledge acquired during the 
course of the agency relationship , when the agent is not acting in an interest adverse to the principal, is also imputed to the 
principal. In addi tion , the court stated that a contract prohibited by law is ill egal and unenforceable unless certain regulations 
are unknown to one party, who is justified in assuming that the other party will have special knowled ge concerning these 
regulations, then the illegality does not preclude recovery by the ignorant party. Therefore the defendant was estopped from 
asserting the illegality of its bargained for policies. Williams v. Continental Life & Acc. Co. , 100 Idaho 71, 593 P2d 708, 
710. 

Idaho, 1974. Cit. in sup. The plaintiff electrician sued for personal dam ages he received when an electrical utility pole he 
was climbing collapsed. The pole was owned by the defendant farm. Five months prior to the accident, an employee of the 
defendant utili ty company di scovered the defect in the pole and notifIed a farm employee. In reversing the trial court' s 
verdict for the plaintiff, the court held that although the general rules are to the effect that notice to the agent establishes 
notice to the principal and knowledge of the agent can be imputed to the principal, the trial court erred in failing to instruct 
the jury on the issue of whether the farm employee was an agent authorized to receive notice of the defect, which issue was 
an element in the determination of whether the utility exercised reasonable care in warning of the peril. Sulik v. Central 
Valley Farms, Inc. , 95 Idaho 826, 521 P.2d 144, 146. 

Mass. 

Mass.1962. Cit. in sup. Where plaintiffs ' property was damaged as a result ofa backflow of water from city sewer which had 
been left unplugged by defendant contractor's employees, court held that no basis for liability on part of defendant had been 
established in absence of proof of negligence. Columbia Auto Parts Co. v. Shuman Construction Co., 345 Mass. 82 , 185 
N.E.2d 746 , 748. 

Mass. I ')6 I. Cit. 111 dictum in tin. In action against a bank for the alleged conversion of a previously stolen treasury certificate 
of indebtedness received by th e bank in connection with a loan transaction, the bank 's director who introduced borrower 
could have been found to ha ve been acting for the bank in obtaining thi s business, and under a duty to advise th e bank of 
what he knew of the borrower and of the serious limitation s upon that knowledge. Elbar Realty, Inc . v. City Bank & Trust 
Co., 342 Mass. 262,173 N.E.2d 256, 262 . 

Mass. I ')5'). Cit. in sup. In suit by purchaser for specific performance of contract for purchase of parcel of land inc luded in 
larger tract sold by vendor to another, evidence that husband who had negotiated the sale had knowledge of prior conveyance 
was sufficient to be imputed to wife-purchaser. Linse v. O'Meara, 33 8 Mass. 338, 155 N.E.2d 44~( 452. 

Mass.App. 

Mass.App.19,),). Cit. in disc. After a fire destroyed an unoccupied restaurant, the re staurant owners' II1 surer denied coverage. 
Owners sued insurer for breach of contract. Trial court granted insurer summary judgment. This court affirmed , holding, inter 
alia , that the insured owners could not reasonabl y have expected that leaving the building vacant did not alter the 
underwrit ing conditions. Aguiar I '. Generali Assicurazioni Insurance Company, 47 Mass.App.Ct. 687, 715 N. E. 2d 1046, 
104X. 

Mass.App.I,),)7 CIt. in headnote, cit. in disc. A motori st who was seriousl y injured in a head-on collision in which the other 
driver was killed sought payment under decedent 's parents' umbrella liability insurance policy. which had expired the day 
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before tIle accident. Plaintiff argued that coverage remained in effect because insurer had failed to send insureds notice that it 
would not renew the policy. Affinning the trial court's grant of summary judgment for insurer, this court held , inter alia, that, 
under standard agency principles, the knowledge of insureds' insurance agent, which had informed insurer that it would 
obtain a replacement homeowner 's policy for insureds with another insurance company, that insurer would not renew the 
umbrella liability policy because of its practice of writing umbrella coverage only if it also wrote the homeowner's policy 
was imputed to insureds. Thus, the trial court was correct in concluding that the umbrella policy was not in effect at the time 
of the accident. Commercial Union Ins. Co. v. Connors, 42 Mass.App.Ct. 538, 538, 542, 679 N .E.2d 1012 , J 0 J 2, 1015. 

Mass.App.1995. Quot. in ftn. Parents of son who was treated in hospital in 198 I sued hospital for malpractice in 1990, 
alleging that defendant ' s failure to inform them of test results indicating possible lead poisoning constituted inadequate care. 
Defendant moved for summary judgment on the ground that the statute of limitations barred the action. It argued that 
plaintiffs became aware of the alleged harm, at the latest, in J 986 , when their attorney, collecting documents for suit against 
their landlord, discovered the 1981 test results. Reversing the trial court ' s grant of defendant ' s motion, this court held that 
material factual issues existed as to whether knowledge of the un interpreted and unexplained tests results, acquired for the 
purpose of filing suit against a different defendant, could be imputed to plaintiffs . Castillo v. Massachusetts General Hosp. , 
38 Mass.App.Ct. 513 , 649 N .E.2d, 788, 790-79\. 

Mass.App.1995. Cit. in headnote, cit. in ftn. in sup. Insured oil company sought coverage under its primary liability 
insurance policy for customers' property damage claim and sued its insurance agency for negligence in failing to provide 
sufficient primary coverage. Affirming the trial court's reformation of the contract , this court held, inter alia, that, since 
agency was acting as insurer's agent within the scope of its authority when negotiating the terms of the primary insurance 
contract with insured, agency 's knowledge of insured ' s coverage requirements was imputed to insurer, and insurer was bound 
by the agreement between insured and agency; since the contract failed to reflect the parties' true intention , the contract was 
subject to reformation on the ground of mutual mistake and insurer was liable for the full amount of intended coverage. 
Southeastern Ins. Agency v. Lumbermens Mut. , 38 Mass.App.Ct. 642, 645, 650 N .E.2d J 285 , 1285, 12 88. 

Mich. 

Mich.198 1. Cit. in sup. The plaintiff, a construction performance bond underwriter, sued to recover from indemnitors 
pursuant to an indemnity contract. The plaintiffs agents led the defendant s to believe that there would be other indemnitors 
and that a bank would subordinate its security interest in the chosen contractor's assets. These bond requirements were not 
met. When the construction company defaulted under its labor and materia l bond, the plaintJtl settled the claims and then 
brought suit again st the sureties who signed the indemnity agreement. The lower court s found that th e defendants' affirmative 
defense of actionable fraud was not establi shed and that the doctrine of sil ent fraud did not apply. This court held that the 
innocent mi srepresentation defense was incorrectly appli ed by the lower court, and that th e defendants should have been 
permitted to prove the affirmati ve defense of silent fraud . Because the indi viduals the defendants dealt with were agents of 
the plaintiff. their knowl edge that the defendants were relying on all the bond req ll1rements belllg complete was imputed to 
the principal. The agents therefore had a duty to disclose that all the bond requirements had not been Illet. It is a general ru Ie 
that a party to a business transaction is under an obligation to di sclose to the other party any information which renders 
previous representations untrue or misleading. The jury could have found that the agents did not fulfill this duty . The case 
was therefore reversed and remanded for reconsideration of both the defenses of innocent misrepresentation and silent fraud . 
US. Fidelity and Guaranty Co. v. Black, 4 12M ich. 99, 313 N. W.2d 77, 88 . 

Minn. 

Minn.1962. CIt. in sup. in ftn. Where liquor wholesalers ' salesmen were usua l contact between wholesalers and 
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I icensee-owner of bar, they had apparent authority to accept notificat ion of sale of bar, and licensee was not required to send 
written notice to wholesaler to escape liability for later sales made to purchaser of bar. Distillers Distributing Co. v . Young, 
261 Minn . 549, 113 N.W.2d 175, 177. 

Miss. 

Miss. I 978. Cit. in sup. in appendix. Defendant appealed from a conviction of murder and a sentence to life imprisonment by 
the trial court. The court reversed and remanded on the ground that the trial court erred in allowing the jury to be led to 
believe that an alleged coconspirator who testified against defendant had not been granted immunity, and thus defendant was 
not accorded a fair trial commensurate with state or federal constitutional standards. T he court also held that even though the 
coconspirator claimed that his attorney had not informed him of a deal granting him immunity in exchange for test imony, and 
that the court approval of the grant of immunity directed that it not be di sc losed , since the coconspirator test ified and 
incriminated himself in defendant's murder trial as well as at another coconspirator's trial, the knowledge of hi s attorney was 
imputed to him. King v. State, 363 So.2d 269, 278. 

N.H . 

N.H.1965. Cit. in sup. The plaintiff brought an action under the total disability insurance policy after allegedly failing to 
include previous chest pains on the insurance application pursuant to the agent's in st ruction s. This court he ld that the fal se 
answer 's effect on ri sk acceptance and the agent's power to bind his principa l were issues of fact for the jury as was the 
plaintiff in sured 's reasonable reliance on the agent's information that the previous ailment was irrelevant. Tay lor v. 
Metropolitan Life Ins. Co. , 106 N.H. 455 , 214 A.2d 109, 113. 

N.J. 

N.J.199X. Quot. in case quot. in sup. Defendant, who was sentenced to death after pleading guilty in trial court to the killing 
of two police officers and to the second-degree aggravated assault of a third otTicer, appealed the imposition of the death 
sentence . Vacating the death se ntence and remanding, this court held , inter alia, that the prosecution 's suppression of 
ev idence of the injured police officer ' s civil complaint. which alleged that county and municipal authorities acted 
unreasonably in t~li li n g to pro vide proper training to ensure the safety of the officers who had attempted to serve a searc h 
warrant on defendant. v iolated the rule requiring the prosecution to di sc lose to defendant all evidence of which the 
prosecution was actually or constructively awa re that was material to either guilt or punishment, and warranted retrial of 
defendant 's sentence . The court sai d that awareness of the officer', civil complaint, w hich was served on the county 
prosecutor's office, would be imputed to th e trial prosecutor. State v. Nelson . 155 N.J. 487, 499 , 715 A.2d 281 , 287. 

N.J.Supcr. 

N.J.Supcr.1960. Cit. in su p. Where title insurance company assumed charge of entire tran sact ion revo lving around sa le of 
property not only as in surer of title , but also as adjuster at closing , receiver and di sburser of purchase mon eys, exam iner of 
title between date of closing and date of recordation , and record er of deed and mortgage, insurance company stood in a 
tiduciary relationship to purchasers and to mortgagee and since it had a duty on learn ing of trust agreement with respect to 
proceeds from sa le before deed was recorded and moneys disbursed , knowledge of tru st agreement mu st be imputed to 
purchaser and mortgagee. Colegrove v. Behrle . 63 N.J .Super. 356. 164 A .2d 620, 626 . 
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N.M.App. 

N.M.App.2012. Cit. in sup. Owner of a motor vehi c le and vehicle' s permissive user who had failed to pay a car repair bill 
that she had incurred sued repair shop, arguing that defendant's enforcement of its mechanic's lien against the vehicle and the 
sale of the vehicle were improper because defendant never provided notice to user, and that such notice was statutorily 
required because user was the debtor. The trial court granted su mmary judgment for defendant. Affirming, this court held that 
user did not have to be given notice before enforcement of the mechanic's lien under New Mexico's mechanic's lien statute, 
and that notice to owner was sufficient. The court rejected plaintiffs' argument that user deserved notice as owner's agent, 
concluding that , if user were owner's agent within this transaction, she should have accepted notice sen! via a certified mail 
package addressed to her principal and delivered directly to her home , rather than intentionally depriving herself of notice by 
allowing the package to go unclaimed. Harris v. Vasquez, 20 12-NMCA-II 0,288 P3d 924, 927. 

N.M.App.2002. Cit. in conc. op. Liability insurer for guest ranch sought declaratory judgment that ranch operator's coverage 
for liability to guest who had fallen from horse while riding was barred by "saddle animal liability exclusion clause" in 
policy. The trial court granted insurer summary Judgment. Affirming, this court held , inter alia, that the operator had no 
reasonable expectation of liability coverage due to the written exclusion. The concurring opinion stated that broker who 
obtained policy for ranch operator was operator's agent; thus broker's knowledge of the exclusion was imputed to operator, 
thereby negating any reasonable expectation of coverage for saddle animal liability. Berlangieri v. Running Elk Corp., 132 
N.M. 92,44 P.3d 538 , 545. 

N.M.App.2002. Cit. in sup. Homeowner sued company that had contracted to build custom doors and other items for the 
home, alleging breach of contract, UCC violations, and violation of Uniform Practices Act. Company counterclaimed for 
breach of contract and malicious abuse of process. Trial court held that neither party had valid claim for breach of contract, 
but it granted Judgment for company on counterclaim for malicious abuse of process. This court aftirmed, holding, inter alia, 
that homeowner lacked reasonable factual basis for believing that company's corner section sample constituted breach of 
contract, because he was aware that his agent had consented to a sample made of fir, not sabino. Dawley v. La Puerta 
Architectural Antiques, 133 N.M. 389, 396, 62 P3d 1271 , 1278 . 

N.M.App.1996. Quo!. in diss. op. Tractor-trailer driver w ho was terminated when he retused to return to work after his day 
shift had ended sued employer for retaliatory di sc harge. Dri ver alleged that he was tired even though he informed the 
answering service that employer used to call drivers back that additional driving that night would violate state law. The trial 
court granted employer's motion for sUlllmary judgment. Affirming, this court held that employer had no actual knowledge 
of driver's reason for not I·et llrning to work and, therefore, could not have discharged him in retaliation. Furth ermore, 
answering service's Knowledge of the reason could not be imputed to employer where employer's ill wil l or malicious intent 
was central to driver' s calise of action . Dissent believed that employer's intent was irrelevant; thus , where employer and 
answering service had a typical agency relationship pursuant to which service was authorized to receive information li·om 
drivers, it was appropriate to treat information rece ived as relayed to employer. Lihosit v. 1& W, Inc., 121 N.M. 455, 913 
P2d :26:2,268. 

N .Y . 

N.Y.I 9))5. Cit. ill di sc . The plaintiff tran sferee sought spec ific performance of a transfer agreement after the shareholder and 
hi s e, tate transferred the shares to the defendants. The defendants contended that they had purchased the shares without 
notic~ of any adverse claim and in good faith. Th e lower court denied a motion for summary judgment by the defendants. 
The intermediate appellate court reversed, holding that the defendants were good-faith purchasers . Affirming as modified, 
this court stated that the corporate defendant's allegations that its director/agent and the shareholder had tried to defraud the 
corporation did not establish sufficient adversity to negate imputed knowledge to the corporation of the plaintiffs adverse 
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claim. However. the court held that the corporate defendant did not have actual knowledge of the adverse claim. Center v. 
Hampton Affiliates, Inc. , 66 N.Y.2d 782,497 NYS.2d 898, 899,488 N.E.2d 828. 

N.Y.1980. Com. (a) cit. in disc. The plaintiff bank brought an action in fraud and conversion against two corporate customers 
for "check-kiting", a practice in which checks are drawn against deposits which have not yet cleared. Two of the defendants 
were the parents of the third defendant. The two defendants owned one defendant company while their son owned the other 
defendant company. The mother worked as the bookkeeper for both companies. The defendants had been covering-overdraft 
checks to the plaintiff bank by depositing checks from another account which was often low on funds. The plaintiff suffered a 
$309,800 loss because of the lag time in the check collection process. The jury found in favor of all of the defendants. The 
intermediate court, inter alia, affinned the Jury verdict for the son's firm and held that the bookkeeper's kiting could not be 
imputed against that tinn or its managing officer and the plaintiff appealed. This court stated that in order for the son's 
company to be liable . scienter could be imputed to the company if the agent drawing the checks knew that the balance was 
composed in part of kited funds. The court stated that the general assumption is that the agent will live up to the duty to act in 
the principal's best interests and therefore the agent's knowledge will be imputed to the principal. However, the court stated 
that in this case the agent may have had an interest adverse to the purported principal, the son' s company, and therefore 
knowledge may not be imputable. The court held that this was a question for the jury and therefore modified the holding of 
the intermediate court. The court added that if the bookkeeper's interests were found to be adverse to the principal 's thereby 
precluding the imputation of knowledge to the son's firm, the plaintiff may still prevail on the theory of unjust enrichment 
because a principal who accepts the benetits of its agent's mi sdeeds is estopped from denying knowledge of the fact s of 
which the agent was aware. Marine Midland Bank v. John E. Russo Produce, 50 N.Y.2d 31,427 N.Y.S.2d 961,405 N.E.2d 
205, 2 I 1. 

N.Y.Sup.Ct.App.Div. 

N. Y.S up.Ct.App .Div.1994 . Cit. in sup. Defendant brought third-party complaint for judgment declaring that in surer had duty 
to defend and indemnify it in the underlying personal injury action involving a dog bite. Reversing the trial court's judgment 
against insurer, this court held that insurer was not obligated to defend and indemnify defendant, since defendant did not 
establish reasonable excuse for its failure to notify in surer of the incident until defendant had received plaintiffs summons 
and complaint nearly one year later. The court said that defendant's purported lack of actual knowledge of dog bite did not 
amount to reasonable excuse for It s delay in notification. Smalls v. Reliable Auto Service, Inc., 205 A.D.2d 523, 612 
NYS2d 674, 676. 

N.Y .Sup.Ct.App.Div.1963. Cit. in sup . In an action for specitic performance of a contract for purchase and sale of realt y, the 
purchaser was bound by any knowledge gained by hi s attorney while engaged on behalf of the purchaser even though the 
attollley because of forgettliiness failed to make proper inquiries based on this knowledge. Farr v. Newman, 18 App.Div.2d 
54,238 NYS2d 204. 209, affirmed 14 NY2d 183,250 NYS2d 272,199 N.E.2d 369. 

N.Y.Sup.Ct.App.Div.I960. Cit. in SLIp . Where independent contractor's employees were killed while painting trans it 
authority'S subway station, employees' maintenance of an unsafe scaffolding was cause of their death and not any negl igence 
on part of transit authority. Chaney v. New York Cit y Transit Authority, 12 App.Div.2d 61, 208 N.Y.S.2d 205.2 11 , affirmed 
10 NY2d 87 1, 223 NYS2d 502, 179 N.E.2d 507. 

'\I. Y.Sup.Ct.App.Div . 1960. Cit. in sup. Where husband acquired certain shares of stock in name of hi s wife in breach of duty 
to acquire such stock for benefic iaries of a tru st, hi s knowledge was imputed to wife, and she could not qualify as a bona 
fide purchaser but took the shares subJect to the right of the beneficiaries. Reynolds v. Snow, 10 App.Div.2d 101 , 197 
NYS2d 590, 598. affirmed 8 N.Y.2d 899. 204 NYS2d 146.168 N.E.2d 822. 
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Ohio 

Ohio, 1995. Cit. in diss. op. When building owner discovered asbestos in its edifice, it sued asbestos manufacturer under 
various tort and contract theories, seeking to recover damages for the cost of removing the dangerous material. The trial court 
granted defendant 's motion for summary judgment and the intermediate appellate court affirmed, concluding that the statute 
of limitations , which began to run when plaintiff discovered the presence of the asbestos, had expired. Reversing and 
remanding, this court held that the limitations period began to run when plaintiff learned that the asbestos posed a potential 
health hazard requiring extraction. The dissent would have held the suit barred, imputing to plaintiff the decade-old 
knowledge on the part of its maintenance manager of the flaking and release of asbestos fibers into the air. NCR Corp. v. 
U.S Mineral Products Co. , 72 Ohio St.3d 269, 649 N.E.2d 175, 179. 

Or. 

Or.1975. Com. (b) quot. in part in sup. The plaintiff pension trust fund trustees brought an action against the defendant 
employer to collect payments allegedly due under collective bargaining agreements. Over a four year period the Trust had 
been sending fonns to the defendant which were filled in to list the rate of contribution at fifteen cents per hour, the previous 
rate , instead of the proper rate of twenty cents. Payments were made on the basis of the fifteen cent rate throughout the 
period. When the trustees demanded payment for the discrepancy, the employer refused , claiming that it was ignorant of the 
amount actually due under the contract. The trial court entered judgment for the plaintiffs, and the defendant appealed. The 
state supreme court held that the plaintiffs were not estopped from requiring the defendant to pay the twenty cent rate of 
contribution despite the defendant's plea of ignorance. since the defendant was a party to the collective bargaining 
agreements which expressly provided for the twenty cent rate and the agreements were available to it at all times. Shaw v. 
Northwest Truck Repair. Inc., 541 P.2d 1277. 1279. 

0".1975. Cit. in tin. in sup.; cit. in diss. op. in tin. in sup An automobile liability insurer brought an action for a declaratory 
judgment that it had validly rescinded a polic y where, in applying for coverage, the insured told plaintiff s agent that he had 
been arrested and convicted of driving while intoxicated. How ever, the agent wrote on the policy that defendant had never 
been arrested or convicted of a traffic vio lation. After defendant had an accident. plaintiff discovered the misrepresentation 
and tried to rescind . The trial court held that plaintiff was not entitled to rescind. and plaintiff appea led. In affirming, the 
court stated that notice to p la intiffs agent of the arrest and conviction was imputed to the insurer, and since it did not resc ind 
promptly. it lost its right to do so. A lso, a lthough the question of collusion between the agent and the insured was unclear, 
even if there were collusion. the agent's knowledge s till wou ld be imputed to the plaintiff, since the insurer was being sued 
by an innocent third party, and not by the in sured I"vho had participated in the fraud against it. The dissent said that if the 
insured could not recover under the policy due to collusion between himself and the agent , then likewise, an innocent third 
party could not. State Farm Fire & Casualty Co. v. Sevier. 272 Or. 27R. 537 P.2d XX. 93, 100. 

Pa. 

Pa.1959 . Cit. in sup. In action against a stock brokerage concern for damages based on its alleged breach of fidelity owed to 
principal, by its acting a, agent for both purchaser and principal in the sale of a large block of common stock of a railroad, 
evidence sustained finding that principal had knowledge that brokerage firm was acting as agent for the purchasers, as well as 
for plaintiff. and that it was to receive double commissions, and that principal had knowledge that broker was going to 
purchase a portion of the block of stock, and therefore finn was not guilty of any breach of fiduciary responsibility. 
C laughton v. Bear Stearn, & Co., 397 Pa . 480, 156 A.2d 314, 320. 
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Tex.App. 

Tex.App.2009. Cit. in case quot. in sup. Defendant was convicted by a jury of tampering with physical evidence and 
hindering apprehension, after she helped an individual flee the country to avoid a murder charge and helped dismember the 
murder victim's body with intent to impede its use as evidence. Affirming as to the findings of guilt, this court held, inter 
a li a, that the state 's failure to disclose impeachment evidence with regard to one witness who had been charged by the state 
with tampering with a government record did not constitute a due-process violation, because the undisclosed evidence was 
not material in the constitutional sense. The court, however, rejected the state's argument that its prosecutors were unaware of 
the evidence because the prosecution of that witness was handled by a section of the prosecutor's office that was not part of 
the prosecu tion team in defendant' s case , noting that the prosecutor's office was an "entity," and that information in the 
posses sion of one attorney in the office had to be attributed to the otTice as a whole . Hall v. State, 283 S.W.3d 137, 171. 

Tex.Civ.App. 

Tex.Civ.App.1970. Cit. in sup. Insurer brought action against defendant driver to recover amount paid to its assured for 
damages arising out of a collision with defendant. Defendant pleaded a release secured by his mother. The trial court entered 
judgment for the defendant. The court reversed and remanded, holding that the trial court ' s finding that th e defendant had no 
notice of the insurer's claim was against the great weight and preponderance of the evidence, and that th e release was only a 
partial release which did not bar the insurer's cause of action against th e defendant. Triton Insuran ce Company v. Garner, 460 
S. W .2d 262, 264. 

Utah 

Utah, 2002. Quat. in case quot. in disc. Alier rea l estate broker's agent fraudulently changed th e duration of four listing 
agreements, broker sued sellers, buyer, and another brokerage agency that was owned by buyer, alleging breach of contract 
and seeking to recover commissions for the sale of real property; se llers counterclaimed for negligence, haud, and breach of 
contract. Trial court ruled against plaintiff broker on all claims. but it denied buyer's motion for attoilleys' fees. Appellate 
court affirmed. This court reversed and remanded with directions to award attorneys' fees, holding that the agent's 
knowledge of the fraudulent li sting agreements was imputable to broker for the purpose of determining attorneys' fees, and 
that broker pursued its meritl ess claim in bad bith. Wardley Better Homes and Garden s v. Cannon, 2002 UT 99, 61 P3d 
1009.1016. 

Utah, 1996. Cit . in disc. In probate action, husband of decedent who died during divorce proceedings challenged, inter alia , 
decedent 's unilateral severance of the Joint tenancy in their home and her consequent conveyance of her interest to a newly 
created revocable trust, as well as a change-of-beneficiary fOIlin sent by decedent's attorney-in-fact to he r insurance compan y . 
The trial court concluded that the severance was ineffective because decedent did not effectively convey her interest to a third 
party and because it v iol ated a court order prohibiting the sa le or encumbrance of marital assets. but found the change of 
beneficiary valid. Affirming in part, reversing in part , and rem<lIlding, this court held, inter alia, that severance of the joint 
tenancy was eflective; conveyance of decedent 's interest to the trust did not viulate the trial court's earlier order, and 
therefore revocation of the trust was not required; and, where attorney-in-fa ct was acting as decedent's agent. hi s ignorance 
of her in surer 's name did not in va lidate the change ofbeneiiciary. In re Knickerbocker. 912 P.2d 969,970,980. 

Utah, 1991. Quot in sup., com. (c) cit and quot. in sup. An employee was tired and subjected to criminal proceedings for a 
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theft, which was later discovered to have been committed by the manager who accused her. The theft charges were dropped 
after the manager admitted the crime. The employee sued the company and the manager for malicious prosecution, 
intentional inflictIon of emotional distress, and wrongful termination. The trial court entered judgment on a jury verdict for 
the employee on the malicious prosecution and wrongful termination claims. Affirming , this court held, inter alia, that the 
plaintiff had suf1iciently met her burden of proving the requisite elements of the malicious prosecution tort. The court 
determined that the company could be held vicariously liable for the malicious prosecution because the officers who made 
the charges were acting within the scope of their delegated authority in bringing the charges, were motivated to carry out the 
company's purposes, and had the express approval and direction of the company's higher officials. Hodges v. Gibson 
Products Co., 811 P2d 151, 157, 159. 

Utah App. 

Utah App.200 I. Cit. in case quot. but dist. (Enon. cit. as Restatement Second of Torts.) Real estate broker sued sellers, 
buyer, and sellers' subsequent broker to recover commission under listing agreements for·sale of property. Sellers brought 
third-party claim against plaintiff broker's agent for fraud, inter alia, alleging that agent altered listing agreements by filling 
in false expiration dates. Trial court ruled against plaintiff, but denied defendants' requests for statutory attorneys' fees for 
filing a frivolous lawsuit. This court af1irmed, holding that agent's knowledge that listing agreements were invalid could not 
be imputed to plaintiff under vicarious-liability theory so as to render plaintiff liable for attorneys' fees. Wardley Better 
Homes and Garden v. Cannon, 21 P.3d 235, 239, cert. granted 32 P3d 249 (Utah 2001). 

VI. 

Vt.I9R9. Cit. in disc. The administrator of a decedent's estate sued an investment broker for the alleged misuse of money 
entrusted by the estate to the defendant for investment. The trial court held that the defendant's deposit of the estate's funds 
in a real estate investment trust (REIT), even though the REIT, which was run by the defendant and subsequently went 
bankrupt, was specifically ruled out by the plaintiff as an investment choice, constituted a material breach of the agreement 
under which the defendant had undertaken to invest the estate ' s money. Affirming, this court held that the plaintitJwas not 
chargeable with actual or constructive knowledge of the REIT investment as a result of his secretary's receipt of a letter from 
the defendant containing that information , since the defendant failed to prove that it was within the scope of the secretary's 
authority to inquire where the estate's funds were invested or know that there was any restriction on the investment. The 
court concluded. therefore, that the plaintiff"s failure to repudiate the REIT investment at that time did not constitute 
ratification of it. Estate of Sawyer v. Crowell. 151 Vt. 287, 559 A.2d 687,690. 

Wash.App. 

Wash.App.1992. Cit. in disc . A high school student had sexual contact with a school librarian, OIlier a teacher at the school 
llad been informed of prior sexual advances allegedly committed by the librarian. The student and his rarents sued the school 
district and the teacher for negligence in hiring, retaining, and supervising the librarian, and for negligence in supervising the 
student. The trial court granted the defendants' motion for summary judgment. Affirming, this court held, inter alia, that the 
teacher's knowledge should not be imputed to the school district, since the conversation in which the alleged mIsconduct 
was disclosed related to the librarian's conduct with adults outsicie orthe schooL and the teacher did not have any supervisory 
authority over the librarian. The court noted that it was not reasonable to expect the teacher to rerort the conversation to 
school district officials, nor was it reasonable to infer that his job imposeci upon him a duty to do so. Peck v. Siau, 65 
Wash.App. 285, 827 P2d 1108, II 11-1112. 
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Wash.App.1985. Cit. in disc. A home vendor brought an action against a realty , a mortgage company, their owner, a real 
estate broker, and a salesman to recover damages, cancel a deed of trust, and quiet title to her land. The vendor claimed that 
the broker and the salesman breached their fiduciary duty by failing to disclose to her that the purchaser owned the mortgage 
company and planned to fj'audulently subordinate her security interest, and by failing to attend closing. The trial court 
foreclosed the deed of trust and quieted title in the vendor's name, but dismissed the actions against the broker, the salesman, 
and the realty. The court of appeals affirmed, holding, inter alia, that although the broker and the salesman breached their 
duty to disclose material facts, that breach was not the cause of the vendor's loss ; rather, the purchaser's fraud was the cause. 
Furthennore, the vendor's son-in-law, whom the vendor used as an agent, knew of the purchaser's status, and therefore this 
knowledge was imputed to the vendor as the principal. Pilling v. Eastern & Pacific Enterprises, 4 I Wash.App. 158, 702 P.2d 
1232, 1236. 

Wash.App.1978. Cit. in sup. Prospective buyer brought an action against prospective seller and against the buyer ' s agent to 
recover a down payment. The agent and the seller had entered a contract whereby the agent was to purchase the seller's 
products in his capacity as designer of the buyer's storage facilities. Although there had been no formal contract between 
buyer and agent and although the prospective storage facility was only tentative, the agent placed an order with the seller for 
the buyer who made a down payment alier having received the agent's assurances that the order could be adjusted, depending 
upon the buyer 's final decision with regard to the tentative storage facility . Subsequently, the buyer dismissed his agent who, 
in turn , cancelled the order. Seller, ignoring the buyer's demands, deducted a cancellation fee for itself from the down 
payment and forwarded the balance to the agent. The trial court found the seller liable to the buyer for the balance of the 
down payment over and above the damages which the seller suffered. On the seller's appeal. the court held that the trial court 
had erroneously concluded that the agent's purchase order had not incorporated the seller's standard terms and conditions of 
sale which included the cancellation fee , and, having not been apprised of the terms, the buyer was not liable for the 
cancellation fee. The court stated that it made no difference that the agent had failed to apprise the buyer of all the terms and 
provisions of the contract which it had effectuated on its behalf. The knowledge of the agent acting within the scope of his 
authority was imputed to the buyer. Coast Trading Co., Inc. v. Parmac Inc. , 21 Wash.App. 896, 587 r .2d 107 I, 1078. 

Wis. 

Wis .1997. Cit. in disc. Alleging that a priest assigned as a hospital chaplain by the Roman Catholic Diocese abused IllS 
position to engage her in a sexual relationship, a woman sued the Diocese for vicarious liability and negligent supervision of 
the priest. Trial court granted the Diocese summary judgment. The intermediate appellat e court affirmed as to vicarious 
liability and reversed as to th e negligent supervision claim. This court reversed, holding , inter alia, that the First Amendment 
precluded plaintiffs cl,lim for negligent supervision, because a court would not be able to apply neutral principl es of law . 
Even if the court assumed that the First Amendment did not preclude plaintiffs claim, the court concluded that there was no 
fact issue as to vihether the Diocese knew or should ha ve known about th e priest' s alleged propensi ty to use his position as 
chaplain to sexually exploit patients whom he counseled . Even if the Diocese had constructive kno'vvledge of the priest's prior 
relationship with another woman. this would have put the Diocese on notice. at most. that the priest might again ha ve 
consensual sexual relations with a single, adult nonp3tient. L.L.N. v. Clauder, 209 Wis.2d 674. 563 N.W.2d 434, 443 

Wis.1962 . Quot. in sup. In action by city against hotel operator for violating city ordinance prohibiting blocked passageways, 
conviction was reversed since the defendant's hotel met standard of Industrial Commission. City of Milwaukee v. Zurich. 15 
Wis .2d 469,113 N. W.2d 159. 161. 
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Disability was not a substantial factor in 
employment decisions made by an employer 
regarding a former employee. The employee 
alleged that he felt compelled to resign, because 
a Performance Improvement Plan (PIP) targeted 
his depressed behavior, which resulted from his 
disability. However, the employee's argument 
fai led to establish that objectively a reasonable 
person would have resigned. The employer had 
no knowiedge that the employee suffered from 
depression and the employee did not disclose 
that information before, during, or after the 
meeting when the PIP was proposed. The 
employee did not make a prima facie showing 
that a pattern existed, but rather pointed to 
isolated incidents. The employee acknowledged 
that he never felt that the workplace was hostile 
until the meeting in which he was presented 
with the PIP. West's RCWA 49.60.0 I 0, 
49.60.180(2) 

I Cases that cite this headnote 

Appeal from King County Superior Court; Honorable 
Joan E. Dubuque, 1. 

Attorneys and Law Firms 

Daniel Charles Gallagher, Attorney at Law, Bainbridge 
Island, W A, for Appellant. 

Nancy Williams. Perkins Coie LLP, Seattle. WA. for 
Responden ts. 

Opinion 

UNPUBLISHED OPINION 

APPELWICK. J. 

*1 Robert Erickson claims he suffered unlawful disparate 
treatment, because of his disability when in 2007 his 
employer, Fisher. sought to address his perceived poor 
workplace attitude by offering him a performance 
improvement plan or transition to other employment. 
Fisher had nl) knovvledge that Erickson suffered li'om 
depression and Erickson did not disclose this information 
before, during. or after the 2007 meeting when the PIP 
was proposed. Based on these facts , we hold the disability 
was not a substantial factor in Fisher's employment 
decisions. We affirm. 

Facts 

III 1995, Robert Erickson was diagnosed with Dysthymic 
Disorder. The esse ntial feature of Dysthymic Disorder is a 
chronically depressed mood that occurs for most of the 
day. more days than not, for at least 2 years. The 

condition is characterized by mild to moderate depression. 
anxiety, irritability. and low energy. After his diagnosis , 
Erickson began a regime of couJlseling and medication in 
order to deal With the condition. 

Erickson Joined Fisher Communications. Inc. in the 
summer of 200 I as a senior advertising account 
executive . Erickson enjoyed his Job and performed well. 
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At his 2004 annual review, for example, Erickson met or 
exceeded expectations. Erickson concedes that he never 
discussed his diagnosis of Dysthymic Disorder with 
anyone at Fisher. 

In the spring of 2007, Robert Boyd began working for 
Fisher as a general sales manager. He supervised 
Erickson. Boyd was charged with increasing sales and 
profits. To these ends, Boyd instituted a series of changes, 
including reconfiguring the sales teams and revamping 
the commission structure. At some point in 2007, Boyd 
became concerned that Erickson's unhappy attitude about 
the new business direction was disruptive-impacting 
both the morale and the overall development of the 
advertising team. 

On November 7,2007 Boyd met with Sherry Pelletier, the 
senior human resources manager, to discuss Erickson's 
attitude. Boyd and Pelletier decided a meeting should be 
held to discuss Erickson's perceived dissatisfaction with 
the job. They decided to provide him with two options: 
Erickson could continue his employment subject to a 
Performance Improvement Plan (PIP) or he could resign 
and transition out of the position. 

Several hours later, Dan Stewart, another account 
executive, stopped by Boyd's office. The two discussed 
how things were going for Stewart. Stewart told Boyd that 
he was miserable. At some point, Boyd asked Stewart if 
he liked working with Erickson. Stewart admitted that 
"[sJometimes it was tough. When he was up he was up; 
when he was down, I was down." Boyd responded by 
saying that "maybe someone should up his meds." 
Stewart considered this merely a flippant comment. At 
that point, Stewart disclosed to Boyd that Erickson', 
moods had, on occasion, caused him concern, like when 
he sent text messages and e-mai Is suggesting that he was 
suicidal or homicidal. Stewart hoped this disclosure 
would help Boyd understand Erickson better. They did 
not discuss whether Erickson was actually taking 
medication. 

*2 Later that evening, on November 7, alier the 
discussion with Stewart, Boyd e-mailed Erickson asking 
to meet at 9 a.m. the next day. Soon after, Stewart and 
Erickson discussed Boyd's e-mail about the meeting. 
Stewart disclosed to Erickson the content of his prior 
conversation with Boyd, including Boyd's comment that 
somebody should increase his (Erickson's) "meds." 

On November 8, 2007, Boyd, Erickson. and Pelletier met. 
Boyd expressed concerns about what he believed to be 

Erickson's unsupportive attitude of the workplace 
changes. Boyd then told Erickson that Erickson had two 
choices: (I) to remain at the company under a PIP or (2) 
gracefully transition out of the company over several 
months . The PI P is not included in the record. But, Boyd 
states in his declaration that it did not impact Erickson's 
compensation, benefits, or job title. Pelletier recalled that 
the PIP required Erickson to provide constructive 
comments to management and to approach management 
with his concerns, rather than confronting other 
employees. 

Erickson immediately told Boyd that as a result of these 
options he had been placed in a hostile work environment. 
Erickson did not consider the PIP , "[bJecause it was going 
to put me under ditTerent requirements than the other 
executives, which I perceived to be also another fOlll1 of 
discrim ination. ,. 

At the meeting, Erickson told Boyd and Pelletier, 
"etTective immediately, I'm quitting right now." Erickson 
penned a resignation letter stating that " [iJt is my 
decision, not the company's to terminate employment 
based upon the status quo." In the meeting, neither 
Erickson, Boyd. or Pelletier ever mentioned Erickson's 
medical condition Dr disability. 

At his deposition. Erickson stated that he did not perceive 
Fisher as a hostile work environment until the meeting 
and proposed options. 

On August n, 2007, Erickson accepted an offer to work 
as a sales associate for Bravo'. On November 8, 2007. the 
day he quit Fisher, Erickson immediately began 
employment WIth Bravo' on a full -time basi s. 

On May 8. 2008, Erickson tiled an amended complaint in 
King County Superior Court claimlllg Fisher 
discriminated against him because of his dIsability. in 
violation of the Washington Law Against DiscriminatIon. 
Chapter 49.60 RCW (WLAD) On July 2. 200g . Fishel 
tiled for summary Judgment. The trial court granted the 
lllotion in August 200g. Enckson appeals . 

Analysis 

Erickson appeals the trial courts grant of sUlllmary 
judgment to Fisher. Summary judgment is appropriate if 
there is no genuine issue of material fact and the 1ll0\\llg 
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party is entitled to judgment as a matter of law . CR 56(c); 
Wilson\'. Steinbach, 98 Wash.2d 434, 437, 656 P.2d 1030 
(1982). We review a summary judgment order by 
engaging in the same inquiry as the trial court, viewing 
the facts of a case and reasonable inferences drawn 
therefrom in the light most favorable to the nonmoving 
party. Degel v. Majestic Mobile Manor, Inc., 129 
Wash.2d 43, 48, 914 P.2d 728 (1996); Michak v. 

Transnatiol1 Title Ins. Co., 148 Wash .2d 788, 794, 64 
P .3d 22 (2003). The nonmoving party must set forth 
specific facts to defeat a motion for summary judgment. 
YOZlng \'. Key Phurms., Inc., I 12 Wash.2d 216, 225-26, 
770 P2d 182 (19~9). In discrimination cases, the plaintiff 
must establish specific and material facts to support each 
e lement of a prima facie case. Murquis v. Cityo{Spokune, 
130 Wash.2d 97, 105 , 922 P2d 43 (1996). We will 
sustain the trial court's judgment on any theory 
establi shed by pleadings and supported by proof Wendle 
v. Furrow, 102 Wash.2d 380, 382, 6~6 P.2d 480 (1984). 

*3 An employer cannot terminate an employee because of 
any sensory, mental, or physical disability. RCW 
49.60.0 10, .180(2). Washington courts have adopted the 
McDonnell- Douglas three-part burden allocation 
framework for disability discrimination claims. Anicu v. 
Wal- Mort Stores, Inc., 120 Wash.App. 4~ I, 4~~ . ~4 P.3d 
1231 (2004). (citing McDonnell- Douglus, Corp. I '. Pern 
Green, 411 U. S 792,93 S.CL ISI7, 36 L.Ed.2d 668 
(1973». Under the McDonnell-Douglas framework. 
Erickson has the initial burden to pro ve a prima faci e 
case. 41 I US. at S02. If ErIckson establishes a prima 
facie case, the burden shifts to Fisher to present evidence 
of a legitimate nondiscriminatory reason for it s actions. 
Id at S03. The burden then shifts back to Erickso n to 
produce evidence that the asserted reason was merely a 
pretext. Jd at S05; Anicu, 120 Wash.App. at 488, ~4 P.3d 
1231. Erickson carries the ultimate burden at trial to pro ve 
that discrimination was a substantial bctor in Fisher' s 
decision to subject him to disparate treatment. But, to 
survive sum mary Judgment Erickson need only show that 
a reasonable judge or jury could find that hi s disability 
was a substantial motivating factor for Fisher's adverse 
actions. Ifill I'. BCT/ Income Fllnd- I, 144 Wash.2d 172, 
185-87, 23 P.3d 440 (2001) (Hill Ii) ; I-I'ilmot F. Kuiser 
Aluminllm unciChem. Corp., II~ Wash.2d 46, 71 -72, ~21 
P2d 18 ( 1991 ) 

Erickson asserts that suffic ient material fact s support his 
claim that Fisher directly discrimlllated against him, 
because of hi s disability. He argues that Fisher acted 
unlawfully when it forced him to ei the r resign or accept 

the PIP. Erickson claims he was subiected to disparate 

treatment, because of his disability. 

To establish a prima facie case of disparate treatment 
based on disability, Erickson must show that he (1) 
belongs to a protected class (disabled), (2) suffered an 
adverse employment action, (3) was doing satisfactory 
work, and (4) was treated differently than someone not in 
the protected class. ' Kirby v. Cify o{ Tacoma, 124 
Wash.App. 454, 468 , 98 P.3d 827 (2004). 

To establish the first prong of a claim for disparate 
treatment , Erickson must show he was disabled within the 
meaning of the statute. In 1995 , Erickson was diagnosed 
with Dysthymic Disorder, a condition characterized by 
long lasting depression. The record is sufficient to 
establish for summary judgment that he falls within the 
protected class. 

For the second prong, Erick son must establish that he was 
subject to an adverse employment action. An adverse 
employment action reqUIres "an actual adverse 
em ployment action, such as a demotion or adverse 
transfer, or a hostile work environment that amounts to an 
adverse employment action." Robel v. Roundup Corp., 
148 Wash.2d 35, 74 n. 24, 59 P.3d 611 (2002). An 
adverse employment action, therefore, is more than an " 
'inconvenience or alteration of job responsibilities.' " 
Kir!n, 124 Wn.App. 465 (quoting DeGuiseppe v. ViiI. oj 

Bdhl'ood, 68 F.3d 187, 192 (7th Cir.1995». 

*4 Erickson argues that he was subject to an adverse 
employment action based on two legal theories: (I) that 
the offer of the PI P constitutes an adverse employment 
action, and (2) he was constructively discharged when 
told to either accept the PIP or resign. First, Erickson 
characterizes the November 8, 2007 meeting and offer of 
the PIP as di sc iplinary steps and therefore necessarily 
adverse employment action s. But, an employee 's 
placement on a PIP does not itself constitute an adverse 
employment action where no demotion, reduction in pay, 
or significant modification of respon sibility occurs. 
Havl1es v. Level 3 Commc 'ns, LLC, 456 F.3d 1215, 
1224-1225 (10th Cir.2006), eel'/. denied, 549 U.S 1252, 
127 S.Cr 1372 , 167 L.Ed.2d (2007). The PIP was not 
before the trial court and is not included in the record 
here. The only testimony about the PIP indicates that it 
had no impact 0\1 compensation, benefits, or job title. In 
hi s brief before this court, Erickson characteri zes the PIP 
as " monitoring of his negative attitude under a threat of 
termination." He does not assert that it impacted 
compensation, benefits, or job title . Because Erickson 

fails to include the PIP in the record, it is impossi b le to 
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determine whether it was an adverse employment 
action-more than an inconvenience or alteration of job 
responsibilities. 

Erickson alternatively claims that he was subject to an 
adverse employment action, because he was 
constructively discharged when he did not accept the PIP. 
Erickson submitted both an oral and written resignation. 
A resignation is presumed to be voluntary, unless the 
employee can introduce evidence to rebut that 
presumption. Washinglon v. Boeing Co., 105 Wash .App. 
I, 16, 19 P.3d 1041 (2000). To establish constructive 
discharge the employee must show: (I) a deliberate act by 
the employer that made his working conditions so 
intolerable that a reasonable person would have felt 
compelled to resign , and (2) that he resigned, because of 
the conditions and not for some other reason . Boeing, 105 
Wash.App. at 15, 19 P.3d 1041. Whether or not the 
conditions are intolerable is a question of fact. Id The 
inquiry is whether" 'working conditions would have been 
so difficult or unpleasant that a reasonable person in the 
employee's shoes would have felt compelled to resign. ' " 
Jd (quoting Sneed v. Barna, 80 Wash.App. 843,849,912 
P.2d 1035 (1996)). Here , the presumption is that Erickson 
voluntarily resigned unless he can show that Fisher made 
his working conditions so intolerable that a reasonable 
person would have felt compelled to resign. 

Erickson alleges that he felt compelled to resign , because 
the PIP targeted his depressed behavior, which resulted 
from his disability . But. Erickson's argument fails to 
establish that objectively a reasonable person would have 
resigned. Intolerable working conditions require proof of 
either (I) a continuous pattern of discriminatory treatment 
or (2) aggravating circumstances. Sl1l!l!d, 80 Wash.App . at 
850, 912 P.2d 1035. Here, Erickson does not make a 
prima facie showing that a pattern existed. Instead he 
points to isolated incidents, including the comments of 
Boyd to Stewart outside of Erickson ' s presence and the 
November 8 meeting offering a PI P. Erickson 
acknowledges that he never felt that the workplace was 
hostile until the meeting on November 8 when he was 
presented with the PIP . Moreover, Erickson fails to make 
a prima facie showing that aggravating circumstances 
were present. On this record, even construing the facts in 
a light most favorable to Erickson , we cannot conclude 
that a reasonable person could find that Erickson's 
working conditions were so intolerable that he felt 
compelled to resign. He fails to make a prima facie 
showing that he was constructively discharged and 
therefore subject to an adve rse employment action. 

*5 We hold that Erickson failed to establish any genuine 
issues of material fact that he was subjected to an adverse 
employment action, as required for a prima facie claim of 
disparate treatment. 

For the third prong, Erickson must establish he was doing 
satisfactory work. The record indicates that Erickson met 
or exceeded his sales goals in 2007. Additionally, the 
record shows that he consistently received positive 
evaluations during his employment with Fisher. We hold 
that for the purposes of summary judgment, Erickson 
established the third element of his prima facie case for 
disparate treatment. 

For the fourth prong, Erickson must establish that he was 
treated differently than someone not in the protected 
class . He argues that Stewart projected an objectively 
negative attitude, but was not subject to a PIP or asked to 
transition to other employment. As evidence, he relies on 
Stewart 's informing Boyd that he was miserable and that 
when Stewart learned of Boyd's hire he complained to the 
general manager. But, the record shows that Boyd was 
concerned about negativity when Erickson sent negative 
e-mails to all of the account executives, confronted a 
co-worker, and engaged in non-constructive actions . 
Erickson did not let management handle his concerns. 
These acts are substantially different from those of 
Stewart, who directly approached management with his 
concerns. But , viewed in the light most favorable to 
Erickson , these facts are sufficient to survive summary 
judgment on this element of the claim . 

Finally, to succeed on a claim for disability 
discrimination, Erickson must establish that the disability 
was a substantial factor motivating his disparate 
treatment. Erickson was diagnosed in 1995 . But, the 
record is undisputed that Fisher did not know Erickson 
was disabled as of the November 8, 2007 meeting . We 
hold that on these facts Erickson fails to show the 
disability was a substantial factor in Fisher ' s actions. 

Based on Riehl v. Foodmaker Inc. , 152 Wash.2d 138, 
152, 94 P.3d 930 (2004); and Gambini 1'. To{(d Renal 
Care, Inc, 486 F.3d 1087 (9th Cir.2007), Erickson 
nonetheless claims that Fisher's actions were unlawful, 
because the actions targeted svmploll1s of his disability . 
Unlike Gwnbini or Riehl, Fisher had no notice of 
Erickson 's disability. Erickson did not affinnatively 
disclose his Dysthymic Disorder to Fisher, either before 
the November 8 meeting or during it or prior to his 
resignation letter. Neither Gambini nor Riehl stand for the 
proposition that an emj)loyer may be liable for 
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employment decisions when the employer has no 
knowledge of a disability. Instead, both hold that an 
employee's conduct resulting from a disability, not 
merely the disability, may be protected under WLAD 
when the employer knows or should have known of a 
disabil ity. Erickson fails to show that Fisher knew or 
should have known about the disability . Boyd's comment 
that someone should "up his [Erickson's] meds," was 
made in a conversation where medication was actually 
never discu ssed. Given the nature of this disability, 
factual context , and substantial changes in the workplace 
Fi sher had no reason to believe that Erickson 's conduct or 
attitude were attributable to a disability rather than merely 
to unhappiness with the changes. We hold that Erickson's 
disability was not a substantial factor in Fischer's actions. 

acquired evidence rule applies here, we decline 
Erickson's request to evaluate whether damages should be 
limited. 

We affirm. 

WE CONCUR LAU and ELLI NGTON, JJ. 

Parallel Citations 

2009 WL 1194526 (Wash.App. Div . I) 

*6 Because the trial court did not rule on whether the after 

Footnotes 

Citing Anim. 120 Wash.App. at 488,84 PJd 123 I, Fisher claims that to present a prima facie case for a di sparate treatment case ot 
disability discrimination, the plaintiff must establish that he was (I) disabled, (2) subj cctto an adverse employment action, (3) 
doing satisfactory work , and (4) his di scharge OCCUlTed under circumstances that raise a rcasonable inference of unlawful 
discrimination. In Riehl v. Foodmaker, Inc., 152 Wash.2d 138, 152, 94 P.3d 930 (20(4), and other cases, the Supreme Court 
applied th e te s t as articulated in Kirbv, 124 Wash.App . at 468, 9~ P3d ~27. 
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Opinion 

UNPUBLISHED OPINION 

GROSSE,1. 

* I Finding that Harvey Jaffe either failed to set forth a 
prima facie case of a number of his wrongful discharge 
claims or that he failed to show that the employer's stated 
reasons for his termination were pretext for a 
discriminatory purpose, we affinn the dismissal of his 
complaint by way of summary judgment. 

FACTS 
In June 1993 , Harvey Jaffe, age 44, was hired by Kinko's, 
Inc. (Kinko's) to work as a commercial account manager 
at the Redmond, Washington store. He was the first 
commercial account manager to be hired by Kinko's for 

that area. He was hired as an at-will employee . ' Jaffe 
signed two employment agreements with Kinko's, one in 
June 1993 and the other in May 1994. He was hired to 
work out of the Redmond store as part of a sales team to 
increase sales for that store, specifically commercial 
accounts. He was paid a base salary and a commission on 
his sales. The position was classified as an exempt outside 
sales position. 

Kinko's company-wide policy is that commissions for 
commercial account managers are paid out of the store in 
which the commercial accQunt manager is based. The 
general manager of a store is the supervisor of the 
commercial account manager from that store. When Jaffe 
made a sale, he would attempt to have the work done at 
his home store to increase both his own sales and that of 
his home store. Jaffe admits that if work from one of his 
client accounts went to a different store there was no 
absolute requirement that the general manager of that 
store pay him a commission on that work. If he made a 
good argument to the general manager of the other store, 
that general manager could, and sometimes did, pay a 
commission to him. 

Although Jaffe noted there were no territory restrictions 
when he was first hired, he admits that by the end of 
1993, other commercial account managers had been hired 
in the area, and geographic sales territories and 
restrictions were established. Jaffe's territory included the 
area surrounding Redmond. lie acknowledged that 
commercial account managers were 'not allowed to 
actively solicit business from outside i their: territories' 
and was well aware of the territorial restrictions. Jaffe was 
also aware he was not entitled to commIssions for 
out-of-territory sales. even if he brought them to the 
Redmond store. Jaffe knew the only exception to this rule 
was between the Bellevue I and Bellevue II stores. 

Over the years Jaffe was a consistent top sales performer, 
but compliance with management requests, requirements 
for the reporting of infonnation on his top client accounts, 
and the timely filing of his end-of the-month sales reports 
became problematic. In a memo dated August I, 1995. the 
Redmond general manager sent a memo to Jaffe 
identifying deficiencies that Jaffe needed to correct in his 
reporting. The general manager made it clear that 
improvement was necessary and establ ished specific 
deadlines and goals. Although Jaffe initially made 
improvement, by November 1995 the regional sales 
manager placed him on a 60- day special evaluation 
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status 

*2 Marya Jefferson, a woman younger than Jaffe, was 
hired to work in the Redmond store as a sales trainee. She 
was promoted quickly. When Jaffe was placed on special 
evaluation status he was aware that Jefferson was going to 
be promoted to a second commercial account manager 
position at the Redmond store, effective in January of 
1996. Jaffe concluded that Kinko's was going to elevate 
and accelerate Jefferson's involvement in case he no 
longer worked at Kinko's for whatever reason. In January, 
a new regional sales manager sent Jaffe a memo outlining 
additional actions he needed to make within a specific 
amount of time before he would be released from special 
evaluation status. Jaffe was told that he should take leave 
with pay during the week of January 8, 1996 after 
completing the requirements. On February 9, 1996, the 
regional sales manager sent a letter to Jaffe confirming 
that he fulfilled all tasks and requirements listed in the 
special evaluation status form and those added in January. 
The letter stated that Jaffe was officially released from all 
conditions and obligations of the special evaluation status 
documents. The note was complimentary and stated that 
continued performance in accord with the changes 
accomplished would make him a strong candidate for 
future consideration as a key account manager. 

Unfortunately, atier release from special evaluation status, 
the changes In Jaffe 's internal work performance and 
attitude did not last. A friend and fellow commercial 
account manager from a nearby store went on disability 
leave and asked Jaffe to oversee his accounts. Rather than 
have the work done at the usual store, Jaffe brought the 
projects to Redmond and expected to be paid 
commissions for the work . The regional sales manager 
called Jaffe into his office to discuss the projects and 
Jaffe's expectations. Following this meeting, Jaffe 
reportedly became anxious and called his doctor. At that 
time, he had again fallen behind in making his internal 
reports. 1·le worked all that night to prepare his 
end-of.-the-month report. 

After revlewlllg this end-of-the-month report, the 

Redmond general manager found a number of 
discrepancies in it. The general manager wrote Jaffe 
outlining the discrepancies. The net effect of the 
discrepancies was approximately a $900 reduction in 
Jaffe's claimed commissions. Jaffe responded to his 
general manager with a copy to the regional sales 
manager with all eight-page memo challenging the denial 
of sales credits and commissions. He vented his 
dissatisfaction with company policies and actions and 

made strong requests for changes in those policies. 

The regional sales manager responded to most of the 
issues raised by Jaffe and expressed concern about his 
unprofessional performance and attitude. While the 
regional sales manager supported some of Jaffe's 
concerns, he defended management's right to refuse 
payment for the claimed commissions and also defended 
the company policies. The regional sales manager told 
Jaffe that if he found the current conditions too onerous, 
too restrictive, too 'siege-like,' that Jaffe would be faced 
with a choice of working in a positive way to change the 
conditions, or resign. 

*3 After receiving this memo, Jaffe notified the assistant 
general manager of the Redmond store that he would take 
vacation on May 28 and May 29 and would return on 
May 30 and May 31 to do his next end-of~the-month 
report. Jaffe indicated that he would then take the 
following week off. Before taking vacation, Jaffe had a 
conversation with his doctor. Jaffe admits he did not tell 
anyone at Kinko's about any physical or mental health 
Issues. 

After Jaffe returned fi'om vacation , he was asked to meet 
on June II, 1996 with his general manager and the 
regional operations manager. At the meeting, Jaffe was 
placed on a 72-hour administrative leave pending further 
investigation due to a suspicion that Jaffe violated 
Kinko's policies and procedures including the 
discrepancies in his end-of-the-month reports. Jaffe was 
instructed to return on .Iune 13, 1996 at 4 p.m. for a 
meeting in Redmond. 

According to the general manager of the Redmond store, 
at least three specific problems were identified that led to 
placing Jaffe on administrative leave. First, Jaffe 
continued to claim commissions for accounts he called on 
and serviced outside of his tenitory. Second, Jaffe's 
end-oj~the-month reports were inaccurate.; Third, Jaffe 
failed to meet internal deadlines regarding the reporting of 
his 'Top SO' list, leading to additional end-of-the-month 
problems because the general manager refused to 

recognize a number of accounts claimed by Jane. 

Following the June II meeting, Jaffe was concerned that 
he was about to be terminated. Attn the meeting he 
phoned hi~ physician and made an appointment to see 
him. He requested a note recommending a leave of 
absence. The doctor wrote a note on June 13, 1996 
stating: 
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Harv Jaffe is under my care and IS 

being treated with medication. He 
will be undergoing continued 
evaluation and will continue with 
treatment until further notice. I 
recommend he take a leave of 
absence from his job at this time . 

This note makes no reference to a specific disability or 
any expected duration. 

On June I I and 12, Jaffe made calls to Kinko's Human 
Resources Department in California to inquire about his 
rights and benefits, including disability benefits and 
benefits in the event of termination. Jaffe claims he 
informed the Human Resources Department personnel 
that he thought he needed a disability leave, but does not 
claim he advised anyone that he had been diagnosed with 
a disability or that his doctor recommended a disability 
leave of absence. 

Jaffe called his regional sales manager on June 12 to 
request a personal meeting before the 4 p.m. meeting on 
June 13. The regional sales manager agreed to meet with 
him at 1:30 p.m on June 13. Jaffe alluded to clearing up 
problems with the administrative leave, his personal state 
of affairs, and some official business, but did not inform 
the regional sales manager about any disability, or his 
plan to take or request a medical disability leave. 

A fter Jane was placed on administrative leave at the time 
of the June II meeting, internal investigations revealed 
additional reporting discrepancies in Jaffe's commission 
calculations.' Based on the results of the internal 
investigation . Kinko's management decided to terminate 
Jaffe. 

" 4 On June 13 , 1996, Jaffe arrived to meet with the 
regional sales manager as planned, but when he arrived he 
was handed a note from the regional sales manager stating 
that he was unable to meet with Jaffe at that time. The 
regional sales manager indicated he would see him at the 
4 p.m. meeting. Jaffe asked the regional sales manager's 
secretary to accept delivery of a packet of materials which 
included a note explaining that he planned to take a 90 
day medical leave beginning June 14. The packet also 
contained a response to various issues raised in the June 
II meeting. The regional sales manager did not receive 
these materials until after the 4 p.m . meeting. 

Jaffe was extremely anx ious about the fact that the 

regional sales manager did not meet with him and was 
concerned that he would not be allowed to take a medical 
disability leave. He believed that management was 
plotting against him. He went home and contacted his 
father, requesting that he accompany Jaffe to the 4 p.m. 
meeting in Redmond. The general manager, the regional 
sales manager, and the regional operations manager 
indicated that Jaffe's father was not welcome in the 
meeting. But, after it became obvious that no meeting 
would take place without including Jaffe's father, the 
Kinko's management team relented. Jaffe told the three 
men that he was going to take medical leave and that he 
was on medication. He handed them a packet containing 
his request for medical leave. Jaffe was told that his 
paperwork did not change anything as a decision had 
already been made to terminate his employment. He was 
given the official reasons, but refused to sign the notice of 
term ination. 

Although terminated, Jaffe had hi s physician complete an 
attending physician's statement for disability benefits that 
Jaffe delivered to Kinko 's on June 14, 1996. Kinko's 
returned the paperwork to Jaffe by certified mail 
indicating that 'unfortunately we find ourselves unable to 
complete it due to termination of your employment' A 
copy of the termination statement was enclosed for Jaffe's 
records. The termination statement, which Jaffe had 
refused to sign on June 13 . stated the following reasons 
for Jaffe 's termination: 

Failure to provide accurate 
reporting information related to the 
following: Quota, and accurate 
sales totals to in c lude documents 
(from October of 1994 through 
April of 1996) Submitting 
end-of-the-month: sales reports 
which reflect duplicated dates 
creating inflated sales total s . 

Jaffe and another Kinko's co-worker. Gustav Haley, 
brought suit agall1st Kinko's and Paul Orfalea, its founder 
and chief executive otficer. asserting claims for age and 
disability discrimination, wrongful termination In 

violation of public policy, retaliatory discharge, breach of 
contract, fraud, negligent misrepresentation, and an 
accounting. Kinko's denied the claims and 
counterclaimed for fraud and unjust enrichment. Kinko's 
tiled a motion for summary judgment seeking dismissal of 
Jaffe's claims on grounds that Jatre could not meet his 
burden of proof on any of his claims . After a hearing, the 
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trial court granted summary judgment to Kinko 's. The 
trial court denied a motion for reconsideration. Jaffe 
appeals. 

DISCUSSION 
*5 ' When reviewing an order of summary judgment, this 
Court conducts the same inquiry as the trial court. 
Summary judgment is proper if pleadings, depositions , 
affidavits, and admissions, viewed in a light most 
favorable to the nonmoving party, show that there is no 
genuine issue of material fact and the moving party is 
entitled to judgment as a matter of law. 'j Once a moving 
party meets its initial burden of showing there is no 
dispute as to any genuine issue of material fact ," the 
burden shifts to the nonmoving party to set forth specific 
facts showing there is a genuine issue of material fact for 
trial. 7 The nonmoving party must respond with more than 
opinions, conclusory allegations, argumentative assertions 
that material facts exist, or conclusory statements of fact. ' 

Specific Burdens of Proof/Production in Wrongful 
Discharge Cases 
Jaffe asserts that he was wrongfully discharged based on 
claims of age discrimination , disability discrimination , 
retali ation, and wrongful discharge in violation of public 
policy. Generally, the central issue in these cases is the 
employer's motive. Where the employer's motive is at 
issue, Washington courts generally apply a process 
developed by the U.S. Supreme Court in McDonnell 
Douglo.\" Corporation 1'. Green, ' as later clm·itied in 
Reeves 1'. Sanderson Plumbing Products, Inc .. '" and 
adopted in Washington bl' Hill v. BCT/lncome Fund- /. " 

This approach begins by (I) requlflng the 
plaintiff/employee to bear the first immediate burden , 
namely that of setting forth a prima facie case of 
discrimination, retaliation , or wrongful discharge in 
violation of public policy. " If a prima facie case is 
established, a rebuttable presumption of discrimination 
temporarily takes hold and then (2) the evidentiary burden 
shifts to the defendant/employer to produce admissible 
evidence of a legitimate, nondiscriminatory , 
nonretaliatory reason for the discharge. " This is merely a 
burden of production , not of persuasion. " If the 
defendant/employer fails to meet this production burden, 
then the plaintiff/employee is entitled to an order 
establishing liability as a matter of law." But if the 
defendant/employer meets the burden , the temporary 

presumption established by the prima facie evidence is 
rebutted and the presumption is removed. Once the 
presumption is removed, (3) the burden shifts back to the 
plaintiff/employee who is afforded the opportunity to 
show that the employer's stated reason for the adverse 
employment action was in fact pretext for what was a 
discriminatory or retaliatory purpose. II, If the 
plaintiff/employee proves incapable of doing so, the 
defendant/employer is entitled to dismissal as a matter of 
law. " 

Age Discrimination 
Applying these principles to the instant case, we first 
consider whether the trial court erred in dismissing Jaffe's 
age discrimination claim. To establish a prima facie case 
of age discrimination , Jaffe had to produce evidence that 
he was (I) between 40 and 70 years old , (2) discharged, 
(3) doing satisfactory work, and (4) replaced by a 
signiticantly younger person. " 

*6 !-I ere, Jaffe was over 40 years old, discharged, and 
replaced by Jefferson, who was under the age of 40. 
Although undisputed that Jaffe had been an excellent 
sales perfonner, Kinko's produced a significant amount of 
evidence that Jaffe's work performance and adherence to 
company policy was less than satisfactory. This included 
his chronic inability to meet internal reporting deadlines 
and other reasons for his placement on special evaluation 
status. In addition, his performance was less than 
satisfactory due to the misrepresentation of his quota 
and/or the sales tigures used to inflate the cOlllmissions he 
indicated were due to him . Once Kinko's produced this 
evidence ()f legitimate nondiscriminatory reasons for 
Jaffe' s discharge , Jaffe has the burden to establish that 
Kinko 's reasons were unworthy of belief or a mere 
pretext for intentional age discrimination. 

Jaffe failed to produce any credible evidence that Kinko ' s 
reason s for discharg ing him were a mere pretext for age 
discrimination . Jaffe was 44 when he was hired . The only 
evidence presented was that Jaffe felt the woman who 
replaced him was younger than he was and that Kinko's 
promoted the younger woman, a less experienced, lower 
cost employee, for the purpose of replacing him. But , as 
noted above, to overcome th e summary judgment motion, 
Jaffe is required to do more than speculate or make 
conclusionary statements without providing more . lIe has 
t~liled to provide any real evidence of pretext. The trial 
court did not err in dismissing the age discrimination 
claim. 
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Disability Discrimination and Failure to 
Accommodate 
Jaffe claims the trial court erred in dismissing his 
disability discrimination and failure to accommodate 
claims. Washington ' s Law Against Discrimination 
(WLAD) protects employees from discrimination based 
on a disability." Under WLAD it is unlawful for an 
employer to discriminate against any person in the tenns 
or conditions of employment, or discharge any employee 
because of the presence of any sensory, mental, or 
physical disability.'" To establish a prima facie case of 
disability discrimination, a plaintiff/employee must show: 

(1) The employee had a sensory, mental, or physical 
abnormality that substantially limited his or her ability 
to perform the job; 

(2) The employee was qualified to perform the 
essential functions of the job with or without 
reasonable accommodation, or was qualified to fill 
vacant positions; 

(3) The employee gave the employer notice of the 
disability and its accompanylllg substantial 
limitations; and 
(4) Upon notice, the employer failed to reasonably 
accommodate the employee." 

When an employee like Jaffe claims that an employer 
fired him because of a disability, there must be evidence 
of the plaintitrs actual disability and that the condition 
was the reason fOI' the discharge." Even assuming, 
without deciding, that Jaffe has or had some physical or 
mental condition properly termed a disability." he is 
required to produce evidence that the disability was the 
reason for his termination. Jaffe has not done so. 

*7 More importantly, it is clear that an employer cannot 
terminate an employee because of a disability unless it 
actually knows of the disability." The employee bears the 
burden of notifying the employer of a disability. Thus, 
absent notice to Kinko's of Jaffe's alleged disability, Jaffe 
could not establish that he was discharged because of his 
alleged disability." The decision to terminate Jaffe was 
made before Jaffe provided actual notice of a disability 
due to depression. And, it was clearly based on his poor 
performance 

Further, there is no evidence that Kinko's failed to 

undertake any measure that was medically necessary to 
accommodate Jaffe. In fact, no accommodation was 
requested other than a sudden 90-day leave , and that was 
requested atier the fact. '{ T} he duty to reasonably 
accommodate an employee's handicap does not arise until 
the employee makes the employer aware of the 
disability. '2<, The employee has to show that a reasonable 
accommodation was available to the employer at the time 
the physical limitation became known and that 
accommodation was medically necessary. " Kinko's did 
not have sufficient timely notice of Jaffe's alleged 
medical disabi lity so there was no duty to provide a 
reasonable accommodation. The trial court was correct in 
granting summary judgment on this claim." 

Retaliatory Discharge 
Jaffe asserts the trial court erred in dismissing his 
retaliation claim on sumlllary judgment. RCW 
49.60.21 O( I) prohibits an employer from discharging an 
employee because the employee has opposed any unfair 
labor practices forbidden by WLAD. 'To establish a 
prima facie case for retaliatory discharge, a plaintiff must 
show that he engaged in statutorily protected activity , that 
he was discharged, and that retaliation was a substantial 
hlCtor behind the discharge. ,'" 

Jaffe Llils to present any evidence that he engaged in any 
statutorily protected opposition activity under the law 
against discrimination. lie has not produced evidence that 
retaliation or any other reason was the real reason for his 
termination, and that the other reasons were mere pretext. 
Although he asserts that he opposed the discriminatory 
treatment of one of his co-workers, Jaffe failed to present 
specific facts supporting that assertion. 

I-Ie asserts that Kinko's failed to pay him commissions to 
which he was entitled. However, the record shows that 
Jaffe was unhappy about Kinko's cOll1mission policies 
and that he did not like territorial sales restrictions, but 
also shows Jaffe knew of these policies and restrictions. 
He presents no evidence that Kinko's actions were illegal 

or that his complaints about the commission structure 
constituted statutori Iy protected opposition activity. 

Once again, there is no evidence to show that the reasons 
for his dismissal were unworthy of belief, contained no 
basis in fact, or were otherwise pretextuaL Jaffe was an 
employee that believed he was about to be discharged and 
attempted to f()restall the inevitable. The trial court did 

not err III dlsm issing tillS claim on summary judgment. 
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Wrongful Discharge in Violation of Public Policy 
*8 Jaffe asserts that the trial court erred in dismissing his 
claim for wrongful discharge in violation of public policy . 
Generally, absent a contract requmng cause for 
termination , employment relationships in Washington are 
at-will by either employer or employee. \(' Thus , under the 
atwill doctrine an employer can with limited exception 
discharge an employee with immunity. ;' One of the 
exceptions to the at-will rule is a violation of publ ic 
policy. ;' The public policy tort exception provides relief 
for an employee whose discharge contravenes a clear 
mandate of public policy. ;; 

The purpose of the exception is to prevent employers 
from using the at-will doctrine to shield themselves from 
actions that frustrate public policy. The exception is not 
designed to protect an employee ' s purely private interest 
in his or her continued employment. The tort operates to 
vindicate the public interest in prohibiting employers 
from acting in a manner contrary to fundamental public 
policy ." Our State Supreme Court has recently recogni zed 
that the wrongful discharge exception should be applied 
cautiously in order to avoid allowing an exception to 
swallow the general rule that employment is terminable at 
will ;' 

Four elements are required to prove a wrongful 
termination tort claim based upon a violation of a public 
policy: (I) existence of a clear mandate of public policy 
(clarity); (2) jeopardizing the public policy by 
di scouraging the favored conduct (jeopard y); (3) the 
public policy linked conduct was the reason for 
termination (causation); and (4) the defendant cannot 
provide an overriding justification for the termination 
(absence of justification). ;" 

Although the existence of public policy is a question of 
law,; ' to survive a motion for summary Judgment. Jaffe 
has the burden of establishing the existence of a clear 
mandate of public policy. The public policy must be 
judicially or legislatively created. Furthermore , the court 
must be careful to 'fimj' a clear public policy not ' create ' 
it.;' Although not clear from his briefing, Jaffe ' s claim 
seems to be based on assertions that Kinko ' s f~liled to pay 
him commissions for out-of-territory sales in violation of 
RCW 49.46.100(2),;" for oppos ing the di scriminatory 
termination of a co-worker. and for Kinko ' s hiring of a 
younger salesperson for his territory. 

A review of the record shows that his vocal and written 
complaints to Kinko's management about its commission 
policies, or Jefferson' s hiring or promotion to a second 
commercial accounts manager position at the Redmond 
store , were not made to further any public good , but were 
made to further Jaffe ' s private and proprietary interests. 
The record also does not support Jaffe's claim that he 
necessarily opposed the termination of his co-worker, but 
his anger was more in the fonn of additional complaints 
about a commission he felt he deserved through that 
employee . As a favor to the co-worker who was on leave 
and eventually terminated , Jaffe handled some of the 
co-worker' s out-of-territory accounts at the co-worker ' s 
request. Jaffe was adamant he should be paid the 
commission . Even if these claims somehow rise to a level 
showing the existence of a clear public policy , Jaffe has 
not shown any link to his dismissal. As stated a number of 
times previously, Kinko's is able to offer an overriding 
justification for the di smissal. Jaffe's wrongful discharge 
in violation of public policy tort claim was properly 
dismi ssed. 

*9 Jaffe asserts that it was error for the trial court to grant 
summary judgment dismissing his claims for breach of 
contract for unpaid commissions and for violation of 
wage and hour laws. Jaffe contends that Kinko's breached 
his employment contract by failing to provide him with 
disabilit y benefits or to process the disability paperwork 
he s ubmitted to Kinko' s on June 14, 1996, the day 
following his termination . lie bases his claim on Kinko ' s 
co-worker handbook. Wh ile true that the handbook 
provides for short- and long-term disability benefits for 
regular full-time coworkers who are on approved medical 
leave. Jaffe is unable to show that he was on such an 
approved leave or complied with the procedures for 
obtaining a medical leave. '" 

Jaffe c laim s that his employment agreement lacked terms 
addressing post-termination commissions and that under 
the' procuring cause' doctrine , he was entitled to receive 
post-termination commissions." However, under the case 
cited . the standard for recelvlllg post-termination 
commissions is the emp loyee's activity that sets the chain 
of events in motion , eventually culminating in a sale . 
Jaffe has not identified any sale that transpired due to his 
work before he was terminated that would result in any 
posttermination commission . 

Following a similar line of argument , Jaffe claims that 
K inko" violated various wage and hour laws relating to 
record keeping and payment of wages. However, he failed 
to set forth any specific facts establishing that Kinko's did 
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not keep wage and hour records or failed to pay any 
compensation it was legally required to pay. His claims 
are all based on opinion and conjecture and are 
insufficient to survive summary judgment. 

laffe asserts that his claims of fraud and negligent 
mi srepresentation , or his claim for an accounting, were 
dismissed in error. However, laffe has not provided any 
argu ment or citation to authority in regard to the dismissal 
of these claims. Their only mention is in his opening brief 
in a sentence suggesti ng that the court bear in mind that 
he prayed for an accounting in his complaint. This is not 
sufficient. Assignments of error contained in a brief that . 
are not supported by argument or citation to authority are 
waived and wi II not be considered on appeal." 

Citing Judson v. Peoples Federal Credit Union," laffe 
asserts in hi s opening brief that Kinko' s conduct was 

Footnotes 

The agreements provided: 

outrageous and that his tort claim of outrage should be 
remanded for trial on liability and damages. laffe did not 
allege a tort of outrage claim in his complaint or raise it to 
the trial court. He did not raise the issue in opposition to 
Kinko's summary judgment motion. This court refuses to 
review this claim of error that was not pleaded or raised in 
the trial court." 

We affirm the trial court's dismi ssa l of laffe's complaint 
by way of summary judgment. 

Parallel Citations 

2002 WL 986840 (Wash.App. Div . I) 

Kinko's and the co-worker understand that the co-worker is employed atwill, whieh means that the co-worker or Kinko's may 
terminate the employment at any time, with or without cause and with or without advance notice. Kinko's rcserves the right to 
amend, revokc or cancel this agreement at any time, in it s sole and absolute discretion. 
fuJ1her, the agrecments stated: 
As a member of the Kinko's management team, the co-workcr will be expected to com ply with all provisions of the Kinko 's 
Policies and Procedures manual, as amended fi'om time to time. The co-worker acknowledges, by signaturc on this agreemcnt, 
th'lt i'ailure to comply with and ensure eni'orcement of' co mpany policies, procedurcs and all kdcral /sta te laws relating to 
business operation, sa les and employmcnt ca n result in immediate termination of' employment. 
In addition, the Kinko's co-worker handbook provided that' { d: ishonesty or f'alsj['ication oremploymcnt rccords, time records , 
benefit records , or any Company documcnts' was unaccept,lbl e conduct which provided grounds ror Illlmediate dismissal 
without benefit of progress ive disciplinary Illeasures. 

The Kinko's co-worker handbook defined Special Evaluation Status as follows: 
This sta tus lllay be enacted whcnever a superviso r determincs that ongoing training/counseling has not reso lved ,I eo-worker's 
performance problcms tlHlt are del rimenlal to the operation of thc bUSiness, It is extrcmely important for co-workers to 
understand that at any tillle dur ing thc time frame cstablished fCll' Special Eva luation , or at the end 01' the timc fi'ame. il 
illlProvemen t has not bcen satisfactol-y, the consequence will be terlllination or their cmployment with Kinko's. 

In two month s, .Iaffe had based calculations on a previous lowel' quota resulting In an allegcd overpaYlllcnt. In May I 99f" he 
c laim ed sa les fmm April that would have resulted in an overpaymcnt. 

There were misrepresented quo tas for some months, his end-or-the-month and point-or-sale reports rellccted commission 
c,l\culations based on figures in a 'pricc' column , rather than the 'discounted amount' colullln , inflating commissions, and also 
some end-ot~the-month reports rctleeted duplicate dates and sa les. 

PlIIcil10 I'. Fed Exp/,e.Y.I Cu;p .. 141 Wn.2d f,29, f,39, 9 PJd 787 (2000) (citing EaslIVind Erpress. 111(' I'. Airho/'l1e Freighl Corp.. 
95 Wn.App. 98, 102,974 P.2d 369 (1999) (citing Wilsol1 I .. Sleinhach, 98 Wn .2d 434 , 437, f,5f, P2d 1030 (19X2))): CR 56(c) 

A defendant moving far sUlllmary judgment 'can attelllpt to establish through afficLivits thot no lllaterial ractual issue eXists or, 
alternatively, the defendant can point out to the trial court that the plaintiff lacks competent evidence to SUppOi1 an essent ial 
clelllcnt 0 I' his 01' her e lai m.' Guile I '. Ballard emfy. Hosp.. 70 W n.App. 18, 23, R5 1 P 2d 689 ( 1993). 

CR Sf,(e) 
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19 
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21 

22 

23 

24 
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26 

Hiall v. Walker Chel'rolel Co., 120 Wn.2d 57,66,837 P.2d 618 (1992) . 

McDonnell D01lglas Corp. v Green, 411 U.S. 792,93 S.Ct. 1817,36 L.Ed.2d 668 (1973) 

Reeves v. Sanderson Plumbing Prod,'., Inc .. 530 US 133, 120 S.Ct. 2097 , 147 L.Ed.2d 105 (2000). 

Hill v. BCT! Income Fund-I, 144 Wn.2d 172, 185-87,23 P.3d 440 (200 I). 

See Grimwood v Univ. oj'PlIgel S01lnd. Inc., 110 Wn.2d 355, 362-64, 753 P.2d 517 (1988). To establish a prima racie case of 
termination, an employee must demonstrate that he or she (I) belongs in a protected class , (2) was discharged, (3) was doing 
satisfactory work, and (4) was replaced by someone not in the protected class. 

Grimwoud. 110 Wn.2d at 363-64. 

Grimwood. 110 Wn.2d at 364. 

Kas/{Inis v. Ed1lc. Employees Credil Union, 122 Wn.2e1 483, 490, 859 P.2d 26, 865 P.2e1 507 (1993) (citing Texas Dep'l oj'Cmry. 
At/ilirs I '. B1Irdine, 450 U.S. 248, 254, 101 S.CI. 1089.67 L.Ed.2d 207 (1981)) 

An employee can demonstrate thaI the reasons given by the cmployer arc not wOl1hy 01' belief with evidence Ihal: (I) the reasons 
have no basis in fact, or (2) even if based in ract. Ihe employer was not motivatcd by these reasons, or (3) the reasons are 
insuCficient to motivate an aelverse cmploymcnt decision. Chen I '. Slule. 86 Wn.App. 183. 190,937 P.2d 612 (1997). 

Koslani.l, 122 Wn.2e1 al 491; Grimwood. 110 Wn.2e1 al 365. 

Hill. 144 Wn.2d at 188 & n. 10 (citing O'Connor \. Con.lo/. Coin CUI eras Corp .. 517 US. 308, 312- 13,116 S.C!. 1307, 134 
L.EeI .2d 433 (1996)); see also H1Ime P. Am. Dispo.lul Co .. 124 Wn.2d 656, 667, ggO 1' .2d 988 (1994). 

RCW 4960030( I) 

RCW 4960 180(2), (3) 

D(ms \'. Micl'O.lojl Corp .. 109 Wn.App. 884. X90, 371'.3<1333 (2002) (citing Hill \ BeT! Incull1c Fllnd- I, 144 Wn.2d 172, 193,23 
P.3e1 440 (2001); Dean v. Mllnicipalil1' oj'Melro. Seu"le. 104 Wn.2d 627. 639. 70S 1'.2d 393 (InS)): WI/r~bach \' Cill' "j'Tacomu. 
I04Wn.App.894,))97-9X.17PJd707 , 1'C\'11!1Ic/el1/cd.144Wn.2d 1017(2001)) 

PorsOI7S \. SI. Joseph's HuW & Heallh Cure Or .. 70 \Vn.App. 804, 80~, 856 1)2d 702 (1993). 

This nOl'l11ally \Vould be all issue of rael for tile t\'ler oUacl Pllleil7(/. 141 Wn.2d 8t642. 

Goodman F. Boeing Co., 127 Wn.2d 40 I , 40X. X99 1' .2e1 1265 (1995) Sec also Wilking \' COl/nn ' ojRomsey, 153 F.3d 869, 874 
(81h Cir.1998) 

HilmI'. 124 Wn.2d at 670-72. 

Snl'ilel' \. Medicol Sen. C(!lp .. 145 Wn.2d 233, 239, 35 P.3d I 158 (20() I) (clling PI/leino, 141 Wn.2d at (43). 
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34 
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36 
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41 

42 

43 

44 

Pulcino, 141 Wn.2d at 643 (citing MacSlIga v. C01l1711' o/Spokane, 97 Wn.App. 435,442,983 P.2d 1167 (1999)). 

Even if Kinko's had known that Jaffe suffered from depress ion at the time , Kinko's did not have to accept nonprofessional 
behavior simply because the employee had a disability. Jaffe could still be held accountabl e for his actions and discharged for 
wrongful conduct. 

Vasquez v. Slate, 94 Wn.App. 976, 984, 974 P.2d 348 (1999) (citing Kahn v. Salerno, 90 Wn.App. I 10, 128-29, 951 P.2d 321 
( 1998)). 

Se/ix v. Boeing Co .. 82 Wn.App. 736,740,919 P.2d 620 (1996). 

Sedlacek v. Hillis, 104 Wn.App . 1,13,3 P.3d 767 (2000) (citing Bakolich v. Swanson, 91 Wn.App. 311, 314-15, 957 P2d 275 
(1998)), aiI'd in part, rev'd in pari, 145 Wn.2d 379, 36 P.3d 1014 (2001) 

WilmOI 1'. Kaiser AI1Iminum & Chem. Corp. , 11 8 Wn.2d 46, 53, 82 1 P.2d 18 (1991) (citing Thompson 1'. 51. Regis Paper Co .. 102 
Wn.2d 219, 232, 685 P2d 108 1 (1984)). 

Thompson , 102 Wn.2d at 232. 

Smith v. Boles Technical Coil, 139 Wn.2d 793 , 801, 991 P,2d 1135 (2000) 

Sedlacek v. Hillis, 145 Wn.2d 379, 390, 36 P.3d 1014 (200 I). 

Sedlocl!k, 145 Wn.2d at 387 (citing Cordner v. Loomis Armored, Inc., 128 Wn.2d 931,941,913 P.2d 377 ( 1996)) Sec also Roherts 
I'. Dudl<'1', 140 Wn.2d 58, 64--65, 993 P.2d 90 I (2000). 

Dicomcs \ . Siole. 113 Wn.2d 612, 617,782 P.2d 1002 (1989) 

Selix, 82 Wn .App. at 741. 

Nothing In the statute provides that cmployers must pay outside sa les personne l commissions lar out-of-territory sales. More 
importantly, an outside salesperson is not an employee to which the provisions of charter 49,46 RCW apply . Sec RCW 
49,46.0 I 0(5)(c) and RCWA9,46.130( I) 

Those procedures required an emp loyee to submit a doctor's certi ficate to his or hcr Imn1cd i,l\c supen,isor Indicating the nature 01 
the disability and the expected duration. Jaffe did not follow this procedure untillhe day aner he was discharged . Thc note I'rol11 his 
doctor, that he attempted to give his employe r on the day he was discharged, did not idcntify the nature 01' the alleged disability or 
Its expected duration . 

Sl'PllIU I'. Dmck, In c . 90 Wn.App. 638, 954 P.2d 279 (1998) 

Cimici7c Cunl'On COI1.IWVUnC1' 1'. Boslev, 118 Wn.2d 801, 809, 828 P2d 549 (1992) : Lindh/ud \ Bueing Cu, 108 Wn.App. 198, 
207-0R. 31 P3d I (200 I) 

Juckson \ Peoples Fed Credil Union, 25 Wn.App . 81,604 P.2d 1025 (1979). 

RAP 25(a): Cox v. Spongier, 141 Wn.2d 431,447,5 P.3d 1265, 22 PJd 791 (2000) (citing Smilh v. Shunnon, 100 Wn.2d 26, 37, 
666 P2d 351 (1983)) 
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Opinion 

UNPUBLISHED OPINION 

BECKER. 

':'1 An cmploycr who does not have adequate notice of an employee's disability will not be held liable for discriminating 
on the basis of that disability. Similarly, an employer who docs not have notice of an employee's serious health 
condition wilinot be held liable for failing to grant a medical leave. Because the record hcre before us contains evidence of 
notice to the employer that the plaintiff employee was disabled and suffering a serious health condition, we reverse the 
order of summary judgment dismissing the plaintitrs claims arising frolll her termination. 

Review of a summary judgment dismissal is de novo and the appellate coun engages in the same inquiry as the trial court. 
That inquiry is whether there is a genuine issue of material hlCt and whether the moving party is entitled to a judgment as 
a matter of law. The court considers the evidence in the light most favorable to the nonmoving party. I 

Renita Owens, appellant here and plaintiff below. worked as a claims adjuster for Farmers Insurance Exchange frolll I n6 
until her termination on Septcmber 14, 1994. In the months prior to her termination . Owcns' work pcrformance at 
Farmers declined, provoking numerous complaints from clients of Farmers and a formal warnlllg from her supervisor. 

Owens' decline in work performance coincidcd roughl y with an onset of depression. In mid-1994. Owens began to 
experience suicidal thoughts. She contacted the Employce Assistance Program (EAP) at Farmers, whcre a counselor 
diagnosed her with major depression. Owens' symptoms included hlpses in short term memory and concentration as well 
as depressed mood and sleep deprivation . all of which intcrfered with her ability to function at work. Owens told her 
supervisor, William Ruther. that she was undergoing mental health counseling. 

Farmers had an employee handbook stating the tCl"JllS of an attendance policy. That policy required all employees absent 
on any day to call their supervisor or other manager within one hour of their starting tim e. If two days wcnt by without 
the employee calling in, Farmers would presume the employec had resigned. The ca ll -in requirement did not apply during 
an approved leave . 
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On Friday, September 9 , 1994, Owens' counselor, increasingly concerned about Owens' suicidal thoughts, referred her for 
hospital treatment. The following Monday, September 12 , Owens did not show up at Farmers for a scheduled meeting 
with Ruther at 8 a.m. , her normal starting time during the week. She called Farmers shortly after 8 a.m. that day and 
spoke to Ruther and to another supervisor. "I advised them that my company car and all of Farmers' property had been 
placed in the parking lot and I was not of any sound mind to perform my duties for Farmers Insurance ." Owens told the 
supervisors she would be seeing a doctor that day, needed a leave , and would be sending Farmers a doctor's note. Owens 
said she would let the company know how long she expected the leave to last after she consulted with the doctor. Ruther 
responded to Owens, "Do what you have to do." He then reassigned Owens' files and had a colleague I ist Owens on the 
employee schedule as being on medical leave for the following week. 

*2 Two days later, at approximately 10 a.m. on Wednesday, September 14, Owens contacted the human resources 
department at Farmers to request a medical leave. Susie DePinto , an administrative assistant, told Owens about the 
federal Fami Iy and Medical Leave Act (FMLA). The Act allows covered employees to take medical leave for up to 12 

weeks for serious health conditions and protects their right, upon return, to be placed in the same or a similar position 2 

Owens responded that she wanted to apply for a leave under the FMLA. She said she would be away "maybe 8 weeks, 
maybe 12." Owens told DePinto that she had seen a doctor and would send a doctor's note right away. According to 
Owens, she mailed a note at that time to Farmers from her psychiatrist, stating that Owens was in treatment and needed a 
medical leave from work. Farmers claims to have never received that note. 

That same morning , on September 14, Ruther was arranging to terminate Owens' employment. In faxed correspondence to 
the human resources department, Ruther explained that Owens had not timely called in to report her absence either that 
day, Wednesday, or the previous day, Tuesday, as required under company policy. By 10:30 a.m ., Ruther obtained final 
approval for terminating Owens. He notified Owens by mail. Upon receiving the letter, Owens called Ruther and Human 
Resources Supervisor Robert Evoy. She expressed surprise over having been fired because she thought that she was on an 
approved leave and that a continuing call-in to Farmers was not required. Neither Ruther nor Evoy inquired about her 
medical condition. Evoy responded that Ruther's letter explained why Owens was fired. "I have nothing to say to you", 
Evoy told her. 

Owens ' condition deteriorated and her treatment continued for several days. Then, on September 27, Owcns wrote to Evoy 
asking for an explanation. She later wrote to Ruther asserting that she had never intended to resign. Owens ' leiter said she 
merely requested a leave of absence and had taken his " Do what you have to do" response to her September 12 telephone 
call as an approval of her leavc request. Owens' lettcr also related that she had mailed a letter frolll her doctor to Human 
Resources on September 14. Rebecca Seeley, Evoy's successor as the Human Resources Manager, rcspondcd in a letter 
dated October 7 , 1994, that she found "no record" of Owcns being on an approved leave of absence. And Sec Icy wrote that 
Farmers still had not received a "doctor's statement ." The letter explained the termination would stand because Owens had 
not called in about her absence, but added that Farmers would reevaluate Owens' termination if shc had "any 
documentation" in support of her request, other than her letters. On October 3 I , Farmers wrote a follow up letter to 
Owens saying that because she had failed to respond to the October 7 letter, Farmers would consider the matter of her 
employment closed if Farmers did not hear from her by November 7. 

"3 Owens claims she did not receive the October 7 letter frolll Farmers and did not become aware of its contents until she 
saw it as an attachment to the October 31 letter. Owens retained an attorney , Pamela McClaran. On November 3, 
McClaran contacted the Human Resources Department. Laura Wampler, a supervisor there, told McClaran that Farmers 
policy required Owens to submit written documentation in support of a medical leave of absence within five days of her 
oral request for a leave. McClaran argued with Wampler, tJying to establish that Farmers terminated Owens only two days 
after her oral request and that in any event , the FMLA does not impose a five-day limit for the receipt of written 
documentation or require that a medical leave request be in writing. McClaran was unable to resol"e these issues with 
Wampler According to McClaran, W-ampler did not deny that Farmers received a note from Owens ' doctor. McClaran 
asked Farmers to have its own attorney contact her about Owens' termination. Farmers did not do so, even after 
McClaran repeated her request in a letter. 

Owens submitted no further documentation to Farmers about her medical treatment. Farmers let the termination stand. 
Owens tiled a wrongful termination suit against Farmers in December, 1995. Among the causes of action she alleged were 
disability discrimination, a violation of the FMLA, and breach of an employment contract. Farmers moved for a 
summary Judgment dismissal of all claims. The trial court granted the motion. According to the court's memorandum 
opinion. Farmers had enough information on September 12 , 1994 to understand that Owens intended to request a medical 
leave. But, the trial court reasoned , "Farmers essentially cured any earlier failure to clarify the communication" by 
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informing Owens that Farmers would reconsider if she sent documentation from a doctor that would support a leave 
request. 

It is inexplicable why in late October/early November she or her attorney did not obtain a letter from her doctor confirming 
her diagnosis, the need for a leave and the time period for the necessary leave .... Ms. Owens did not meet her obligation to 
provide notice of her condition and confirmation of her need for a leave of absence. Owens appeals from the order of 
dismissal. 

DISABILITY DISCRIMINA nON 
Owens brought her disability claim under the Washington Law Against Discrimination, RCW 49.60. She claims that 
Farmers discriminated against her in two ways: (I) failure to accommodate her disability, and (2) disparate treatment as 
reflected in her termination. 

To establ ish a prima facie case of disability discrimination , Owens must show both (I) the presence of an abnormal 
condition, and (2) Farmers discriminated against her because of that condition 3 Farmers does not dispute that Owens ' 
depression was an abnormal and serious mental condition. The issue is whether Farmers discriminated against her because 
of that condition. 

There can be no disability discrimination where the employer lacks notice that the employee suffers frol11 a serious 
medical condition 4 The employee is not obligated to inform the employer of the full nature and extent of the disability, 
but still must give notice of the disability sufficient to initiate an interactive exchange with the employer about what 
accommodations would be reasonable 5 

;'4 In Marlin! v. Boeing Co,,1i this court held there was sufficient notice to the employer of a disability after EAP 
counselors diagnosed a plaintiff employee with major depression and referred him for training to assist him with that 
condition. Like the plaintiff in Martini, Owens saw an EAP counselor, who diagnosed her with major depression. 
Farmers argues that seeing an EAP counselor is not enough by itself to trigger the employer's' duty because EAP 
programs operate under principles of confidentiality. 

Even if this is so, there is substantial evidence that Farmers had notice of Owens' depression apart from any notice 
through the EAP program. Weeks before Owens' termination, the supervisors at Farmers learned from Owens herself that 
she was receiving mental health counseling. Then, on'the Monday before her scheduled appointment with the psychiatrist , 
Owens called in and told her supervisor she was "not of any sound mind" to perform her duties for Farmers. Finally, 
while Farmers maintains it did not receive the note from the psychiatrist , Owens insists that she mailed it. Viewed in the 
light most favorable to Owens, Farmers received information specific enough to put Farmers on notice that the 
counseling Owens was receiving was for a disabling mental condition. A jury could conclude that Farmers breached its 
duty by firing Owens hastily , without first inquiring whether accommodations were possible. 

The trial court viewed Farmers as having cured any deficiency in its initial response by giving Owens another chance to 
document her condition before the termination became final. The court used the word "inexplicable" in reference to Owens ' 
failure to supply Farmers with a doctor's note or other medical documentation after she received Farmers' letters of 
October 7 and 31. This assessment does not take the evidence in the light most favorable to Owens. According to 
McClaran's version of her telephone conversation with Laura Wampler of Human Resources, Wampler did not endorse the 
idea that Owens would be reinstated if she simply provided medical documentation of her condition. Instead, Wampler 
insisted that to be entitled to a medical leave, Owens had to request the leave in writing within five days, which Owens 
did not do. A Jury could find that Owens followed up on Farmers' letters through attorney McClaran, that McClaran's 
eff0I1s to explain Owens' circumstances were met by argumentative and legally inaccurate responses by Wamplel', and that 
McClaran reasonably concluded that sending more information to Farmers would be futi Ie since Farmers refused to put 
her in touch with an attorney. 

We conclude Owens has presented evidence of adequate notice. Because notice triggers the employer 's burden to take 
"positive steps" to accommodate the employee's limltations,7 Owens Illust be allowed to proceed further with her claim of 
disability discrimination arising from a tai lure to accoillmodate. 

Owens' second theory of disability discrimination is disparate treatment in her termination. This claim involves the 

burden allocation scheme developed by the United States Supreme COllrt in McDonnell- Do/lglas Corp. \', Grccl1. x Under 
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this scheme, applied in Washington to discrimination claims under RCW 49.60, the worker must first make out a prima 
facie discrimination case by a preponderance of the evidence9 Second, the employer then assumes the burden of 
producing a legitimate nondiscriminatory reason for the challenged act. The burden then shifts back to the worker to show 
the employer's claimed reasons are pretext. 10 If there is no evidence of pretext, the employer is entitled to a dismissal as a 
matter of law, whereas evidence of pretext makes summary judgment inappropriate because the case must go to the fact
finder. II 

;'5 Except for arguing notice as discussed above, Farmers does not dispute the presence of Owens' prima facie case. 
Instead, Farmers argues that Owens' failure to comply with the call-in policy was a legitimate, nondiscriminatory reason 
for her term ination and she has not shown this reason to be pretextual. 

Farmers' policy excuses employees from calling in if they are on an approved leave. Ruther 's ambiguous response to 
Owens' September 12 request for leave, "Do what you have to do" , could reasonably be understood as approving her leave 
request. The evidence that Ruther reassigned Owens' files and listed her on the schedule as being on medical leave further 
suggests he approved medical leave for Owens, thus excusing her from calling in each day. And even if Owens was not on 
an approved leave , she has provided evidence that Farmers applied its absentee policy more leniently to non-disabled 
employees than in her own case. Out of eleven people Farmers terminated under the call-in policy, Owens was the only 
person fired immediately after failing to call in for two days. Other employees who were not disabled were not terminated 
unti I substantially more time had passed. A jury could conclude that Ruther's lise of Owens' two-day absence as the stated 
reason for firing her was a pretext, and that his actual reason was to avoid having to deal with an employee who was not of 
sound mind. We conclude Owens has sufficiently raised material issues of fact with respect to her claim of disparate 
treatment. 

FMLA LEAVE 

Under the federal Family and Medical Leave Act, an eligible employee is entitled to a total of 12 work weeks of leave 
during any 12-month period for a serious health eondition. 12 Farmers does not dispute that Owens' mental condition was 
a serious health condition . The issue is whether Owens gave adequate notice of a condition qualifying her for FMLA 
leave. 

The Act itself is silent as to notice requirements when, as in this case, the need for leave is unforeseeable. J3 Federal 
regulations under FMLA provide that "an employee should give notice to the employer of the need for FMLA leave as 
soon as practicable under the facts and circumstances of the particular ease.,,J4 Such notice can be verbal, but should in 3ny 
case be sufficient to notify the employer that the employee needs FMLA-qualifying leave and should state the anticipated 
timing and duration of the leave. ls 

Owens first told her supervisor that she was not of sound mind on Monday, September 12. the first day of her extended 
absence. On Wednesday , September 14, Owens told DePinto , the administrative assistant in Human Resources, that the 
duration of her leave would be "maybe 8 weeks, maybe 12 ." She also told DePinto that she would mail a note from her 
doctor, and did so the same day. This evidence satisfies her burden of giving notice under the FMLA. 

Farmers contends, however, that even if the initial notice was adequate, Owens' FMLA claim must fail because she did 
not provide medical certification when Farmers requested her to do so in its letters of October 7 and 3 1. Under FMLA 
regulations, an employer may require the employee to provide medical certification to verify the existence of a serious 
health condition. 16 

;'6 Farmers' two letters did not make reference to the Act, and did not explain that Farmers wanted Owens' doctor to 
verify the existence of a serious health condition. Further, as di scussed in connection with Owens' disability 
discrimination claim, Owens did not ignore Farmers ' letters, but instead sought clarification of them through her 
attorney, Pamela McClaran. DePinto did not advise McClaran that the medical information supplied by Owens thus far 
was insufficient. Instead, she took the position that Owens was not entitled to FMLA leave because she did not make a 
timely written request for it within tive days of her oral request. A jury could conclude that sending medical 
documentation would not have made any difference and thus e.'(cuse Owens ' hlilure to provide medical records . 
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In short , Farmers' argument that Owens should have responded to Farmers' letters of October 7 and 31 by supplying 
more medical documentation raises issues offact for a jury to decide. The FMLA claim accordingly must be reinstated. 

PROMISE OF SPEClF1C TREATMENT 

Owens contends Farmers breached the absentee policy in the employee handbook by firing her for not calling in even 
though she was on approved leave . 

To prevail on a breach of contract claim based on promises of specific treatment in specific circumstances, the employee 
must establish: (I) such a promise contained in an employee manual or handbook or the like; (2) the employee's 

justifiable reliance; (3) and breach by the employer. 17 An employer is not bound by the terms in employment manuals if 
they st3te " in a conspicuous manner that nothing contained therein is intended to be part of the employment relationship 

and are simply general statements of company policy.''' 8 

Farmers' employee handbook contained an explicit disclaimer of contract: "the statements contained within the Handbook 
are not intended to create any contractual or other legal obligations." In view of this disclaimer, Owens has no case for 
breach of contract. This claim was properly di smissed. 

A TTORNEY FEES 

Owens requests attorney tees and costs on appeal. That request is denied. Entitlement to attorney fees, including fees for 

an appeal necessary to get the case to trial, cannot be determined until after a trial on the merits. 19 

If Owens ultimately prevails on remand , the trial court should include fees incurred for this appeal as part of its award. 

Thc order granting summary dismissal is reversed as to the disability discrimination and FMLA claims, and is affirmcd 
as to the claim for breach of contract. 

Parallel Citations 

1999 WL 170432 (Wash.App. Di v. I), 137 Lab.Cls. P 33,83 2 
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16 29 Cf.R. sec. 825.305(b) 
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Opinion 

UNPUBLISHED OPINION 

BECKER. 

;'1 This is the second appeal in this case involving an employment discrimination claim. The trial court entered an order 
dismissing the claim on summary jUdgment, and our decision in the first appeal reversed th,1I order. The plaintiff 
employee proceeded to trial and won a verdict for $275 ,000 in damages . The defendant employcr has appealed, essentially 
still arguing that the facts do not support the plaintiffs legal theories. The law has not changed, and the evidence adduced 
at trial was essentially the same as the evidence we relied on in our previous decision. We therefore atlirm the Judgment. 

Renita Owens worked for Farmers Insurance Exchange as a claims adjuster for eight years. In 1994 , Farmers terminated 
her. Owens sued Farmers. The trial court granted Farmers' motion for summary judgment and dismissed all of Owens' 
claims. On appeal, we held that Owens had alleged sufticient facts to show that she was suffering from severe deprcssion 
at the time and that Farmers had discriminated against her on account of it. We also remanded for trial on her claim that 
Farmers violated the federal Faillily Medical Leave Act by denying her request for a medical absence . 

Owens prevailerl at trial on both claims . After the trial, Farmers made a motion for judgment notwithstanding the verdict. 
I The trial court denied Farmers' motion and Farmers appeals. 

In reviewing a trial court's decision to deny sueh a motion , this court applies the same standard as the trial court. Hizer ". 
Carpenter, 119 Wn.2d 251, 271, 830 P.2d 646 (1992). A judgment notwithstanding the verdict is proper only when the 
court can find , "as a matter of law, that there is neither evidence nor reasonable inference therefrom sufficient to sustain the 
verdict." Goodman v Goodman, 128 Wn.2d 366, 371,907 P.2d 290 (1995) (quoting Broshear \l PlIg!'t SOllnd POlin' & 
Ught Co , 100 Wn.2d 204, 208- 09, 667 P.2d 78 (1983)); Hi:e)', 119 Wn .2d at 271 - 72. A motion for a judgment 
notwithstanding the verdict admits the truth of the opponent ' s evidence and all inferences that can be reasonably drav.'n 
therefrom, and requires the evidence to be interpreted most strongly against the moving party and in the light most 
favorable to the opponent. Goodman, 128 Wn .2d at 371. Farmers relies on the evidence it presented contradicting Owens' 
version of events, and fails to recognize or apply thc appropriate standard of rcview at this juncture. 

App. S-7 
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DISABILITY DISCRIMINATION 
In order to establish a claim for disability discrimination under RCW 49.60 , a plaintiff must prove the existence of a 
disability, and discrimination by the employer because of that disability. The discrimination element is met by 
demonstrating that the employer took action against the employee because of his or her condition (disparate treatment) , or 
failed to take steps reasonably necessary to accommodate the employee's disability (failure to accommodate). Sommer v. 
Departmel11 oj Social and Health Services, 104 Wn.App . 160, 172-73, IS P.3d 664 (2001). For a disparate treatment 
claim , the 'because of language means that the disability must have been a substantially motivating factor in the 
employer's decision. Mackay v. Acorn Custom Cabinetry, Inc. 127 Wn.2d 302, 310,898 P.2d 284 (1995). Farmers 
claims that Owens did not give reasonable notice of her disability , an issue we addressed in our prev ious opinion. An 
appellate court 'will generally not make a redetermination of the rules of law which it has announced in a prior 
determination in the same case or which were necessaril y implicit in such prior determination." Lutheran Day Care v. 
Snohomish County, I 19 Wn .2d 9 I, I 13, 829 P.2d 746 (1992) (quoting 15 L. Orland & K Teg/and, Wash. Prac ., 
Judgments sec.380 at 55-56 (4th Ed.1986)). Owens testified at trial to the same facts that we held to be legally sufficient 
in the first appeal. During the weeks before she was fired she told several supervisors that she was receiving counseling 
and that she was suffering from stress . On the morning she called in to request an emergency medical leave of absence she 
told one of the supcrvisors of her ' mental instability ' . Within two days of that request , she mailed a doctor 's note 
confirming that she was in treatment. The sufficiency of this evidence is the law of the case, and seeing no reason to 
revisit it, we once again hold it sufficient. 

;'2 The same considerations apply to Farmers ' argument that Owens' disability was not a substantially motivating factor 
in its decision to temlinate her. Farmers introduced considerable evidence tending to show that Owens was terminated for 
her failure to comply with the company's call-in policy. But failing to call in was not a violation of policy if Farmers had 
actually approved Owens' medical leave request. There was evidence that Owens did receive such approval. When Owens 
telephoned to request emergency medical leave, her supervisor responded that she should 'do what you have to do. ' 
Although Farmers claims that any approval was for that day only, the jury was free to believe the other possible inference . 
Owens was listed on medical leave on the calendar for the rest of the week and her files were reassigned . Owens also 
submitted proof that Farmers was not consistent in terminating employees for violating the call-in policy. The evidence 
showed that other, non-di sab led employees were not terminated immediately on the second day of failing to call in. A .iury 
could therefore conclude that the alleged violation of the call-in policy was a pretext for firing Owens and that a substantial 
factor in the company's deci s ion to get rid of her was to avoid having to deal with her depression. See Hill v. BCT! 
Income FlInd- l, Wn.2d , 23 P.3d 440 , 448 (2001)(when an employee establishes a prima facie case of discrimination and 
offers evidence from which a jury could conclude that the employer's explanation for its action is a pretext, .Judgm en t as a 
matter of law is ordinarily inappropriate). 

Farmers further contends that the evidence was insufficient to support the jury 's conclusion that Farmers failed to 
accommodate Owens. Once an employer is notified of an employee's disability, the law requires the employer to take 
positi ve steps to accommodate the disability. Goodman v. The Boeing Co, 127 Wn.2d 40 I A08, 899 P .2d 1265 ( 1995) 
Farmers claims it was unable to accommodate Owens because she refused to disclose the nature of her disability and she 
failed to cooperate with Farmers' reasonable requests for information . But, again, this assertion disregards the evidence 
presented by Owens. She testified that she told one supervisor that she was feeling mentally unstable when she made her 
request for medical leave. She also claimed to have se nt a doctor's note within a couple of days of her request. 
Nevertheless, no one at Farmers inquired about the nature of her disability before terminating her employment . Farmers 
relies heavily on the testimony from it s own employees that no doctor's note ever arrived. But the attorney who Owens 
originally consulted testified that Farmers refused to reconsider the termination when provided with more detail about 
Owens' depression. The jury could have concluded that Owens co-operated adequately and that the company nevertheless 
failed to accommodate her. 

FAMILY MEDICAL LEAVE ACT 
The Family Medical Leave Act entitles employees to 12 weeks of leave during a 12 month period for a serious health 
condition. Farmers contends that the evidence was insufficient for the jury to find that Owens gave Farmers reasonable 
notice of her need for leave under the Act. The Act itself does not specify notice requirements, but federal regulations 
provide that when the need for leave is unforeseeable, notice should be given 'as soon as practicable'. 29 C.F.R. sec. 
825.303. Such notice can be verbal but should bc sufficient to notify the employer that the employee has a need 
qualifying her for leave under the Family Medical Leave Act, and should state the anticipated timing and duration of the 
leavc. 29 C .F.R . sec. 825.302(c). 
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"3 Farmers contends that because Owens failed to disclose the nature of her need for leave and failed to tell Farmers the 
expected duration of her leave, her acts cannot be construed as reasonable notice under the Act. This argument fails for the 
same reasons discussed in connection with notice of disability. Owens testificd that she told a supervisor of her mental 
instability when she called to request the emergency medical leave , but no one asked her at that time how long she 
expected to be gone. She also said that she told human resources personnel a few days later that although she did not 
know the exact duration of her leave, she thought it would be around eight to 12 weeks. Farmers appears to argue that 
Owens ' communications cannot qualify as reasonable notice under the Act because she did not tell her supervisors in the 
same conversation what her disability was and the anticipated duration of the leave. Farmers cites no authority for the 
proposition that such formality is required, or that an employee must have sufficient knowledge of the Jaw to volunteer an 
anticipated duration of leave when the employer does not ask. As we held in our previous opinion, the proof presented by 
Owens met her burden of providing notice under the Act. 

An employer has the right to request medical certification under the Act. 29 C.F.R. sec . 825.305(b). Farmers contends 
that Owens forfeited her right to leave under the Act by failing to provide medical certification. As we previously 
observed, there was a factual di spute in the testimony. Owens claimed she initially sent documentation by way of the 
doctor's note. Farmers claimed it did not receive the note , and made a later request for medical ccrtification to which 
Owens fai led to respond. The jury obviously resolved the dispute in favor of Owens. The standard of revicw requires us to 
consider the evidence favorable to Owens, and we find it sufficient to establish her claim. 

A TTORNEY FEE MULTIPLIER 
Farmer contends that the trial court abused its discretion by awarding a 1.2 multiplier to the attorney fee award in Owens ' 
case. Courts may apply a multiplier to attorney fee awards to compensate for the risk that the litigation would be 
unsuccessful and that no fee would be obtained, and when the quality of the work is exceptional. Bowers v. Tral1samerica 
Tille 111.1. Co., 100 Wash.2d 581 , 598- 99, 675 P.2d 193 (1983). While it does not appear that the multiplier was 
unjustified , givcn that Owens ' counsel took the ease on contingency and incurred substantial risk, we arc unable to review 
the issue absent the trial court's findings. See Henningsen v. WorldCOll1, Inc. 102 Wn.App. 828, 832, 9 P.3d 948 (2000) 
(appellate court is unable to review an attorney fee award including a multiplier without findings and conclusions 
explaining the basis for a multiplier); see also Mahler v. Szucs, 135 Wn.2d 398, 435, 957 P2d 632 (1998) (the trial court 
mus t enter findings of fact and conclusions of law supporting an award of attorney fees). Accordingly, as it does not 
appear that the trial court entered findings on this issue , we remand for entry of findings and conclusions sufficient to 
permit rcview of thc multiplier. 

;'4 As Owens has prevailed in this appeal, she is entitled to attorney fees on appeal under RCW 49.48.030, RCW 
49.60.030(2),29 US.c. sec. 2617(a)(3), and 29 U.S.C. sec.2617(a)(I)(ii). On rcmand , the trial court should include fees 
for this appcal in the award of attorney fees it makes after entering findings. 

Thcjudgmcnt is affirmed. The award of attorney fees is remanded for findings. 

Parallel Citations 

200 I WL 882183 (Wash.App. Div. J) 

Footnotes 

Motion s for Judgments notwithstanding the verdict were renamed " motions for judgment as a matter of law" 
effective September 17, 1993. See Litho C%r, Inc. v. Pacific Emp/overs Ins . Co, n Wn .App . nc>, 29X , 991 P2d 63~ 
( 1999) 
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of this notice. The documents subject to this notice are listed in the following table. Pursuant to 
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1 EVERGREEN 000001-135 

2 EVERGREEN 000136-263 
3 LM 000001-1 22 

4 EMMAUS 0001-14 
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6 BANKR 000014-65 

7 BANKR 000001-13 

8 BANKR 000066-76 
9 ESD 00001-55 

DATED: November 1, 2013. 

FNWL'S ER 904 NOTICE - 2 

7-l~26319.1 (){)4S556·(J() 132 

Description 

Records of Dennis Willhite maintained by Evergreen 
Medical Group 
Additional records produced by Evergreen Medical Group 
Records of Dennis Willhite maintained by Liberty Life 
Assurance Company 
Records of Dennis Willhite maintained by Emmaus 
Counseling Center 
Washington State Human Rights Commission file for 
Case No. 17EA-0832-10-1 
Voluntary Petition filed under U.S. Bankruptcy Court No. 
09-20648 with exhibits 
Chapter 7 Trustee's Final Account and Distribution 
Report filed in U.S. Bankruptcy Court No. 09-20648 
Docket in U.S. Bankruptcy Court No. 09-20648 
Washington State Employment Security Department file 
on Dennis Willhite claim 
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Administration of the Plan 
The Plan Administrator has the sole discretfon to resolve issues that arise relating to the operation of the Plan, including, 

but not limited to. issues rdaring to your eligibility to become a Participant ot to receive benefits under the Plan. The Plan 

Administrator also has the sole discretion to in terpret. constme and apply the terms of the Plan. (See" Claims Procedure" for 

a description of how to appeal a decision of the Plan Administrator.) The Plan Administrator must exercise its discretion in a 

manner that does not discriminate in favor of officers or other highly compensated Employees. 

The Fund Manager has the responsibility to icontroI, hold. and administer the assets of the Plan. The Employer Companies 

make contributions to the Fund Manager ne¢essary to fund the Plan as required by law. The Fund Manager invests all funds 
as directed by one or more Investment Manakers appointed by the Investment Committee. or, as directed by the Investment 

Committee itself. 

The Recordkeeper. Vanguard, at the direction of the Plan Administrator, disburses funds to Participants and beneficiaries. 

The Investment Committee has the ultimate authority over the Fund and the power to appoint the Fund Manager and one or 

more Investment Managers. 

Basic Information About the Plan 
How the Plan Works 

The Plan has rwo components: a Final Avera~e Earnings Benefit and a Cash Balance Benefit. Each of these tWO components 

is described in detail in this Summary. Grandfathered Participants participate only in the Final Average Earnings component. 

Cash Balance Participants participate in the Qash Balance component, and also retain any frozen Final Average Earnings 

Benefit they accrued prior to January I. 2009l 

YoUI' total benefit under the Plan is thl! sum of your Final Average Earnings Benefit and ybU/' Cash Balance Benefit. 

In order to receive a benefir under rhe Plan, you must be vested (see "Vesting") . If you ale vested, you wiJJ receive a monrhly 

bmdlt (or another form of benefit that you may elect) from the Plan when you retire. Depending on the circumstances. you 

may receive benefits as a normal retiree, early retiree, disabled retiree, or a vested former employee, or, you may receive a pre

rotirement death benefit. Each of these types of benefit is more fully described in this Summary. 

Eligibility 

There are no age or service requirements to participate in the Plan. and if you otherwise meet the requirements to be an 

Eligible Employee, you may participate in the :Plan immediately. Prior to January 1,2009, you bad to be at least 21 years of 

age with one Year of Senice to participate in the Plan. 

It is important to note that certain individuals. such as Agents and temporary employees. are not included in the definition 

of Eligible Employee and therefore are not eligible to participate in tne Plan. In addition, the Board of Directors of Farmers 

Group. Inc. may establish special eligibility conditions for individuals who become Eligible Employees in connection with a 
business acquisition or combination. 

Vesting 

Vesting determines yeur righ t to receive a benefit when you recire or your employmen t is terminated. ]'J order to receive a 

benefit under the Pian, YOII must be vested. 

27.0069 9·10 

App. U-2 
FNWL 001624 



Effective January 1, 2009, you become vested after you have <::ompleted three or more Years of Service or after reaching 

your Normal Retirement Dace. If you are hired as an Eligible Employee on or after your Normal Retirement Date, you are 

immediately 100% vested in the Plan. 

Transfer to an Affiliated Company 

Transfers of employment (without an intervelling retirement or termination of employment) between or among companies 

that are affiliated companies of Farmers GrollP, Inc. do not affect your status as a Grandfathered Participant under the Plan, 

even if you are employed for a period of time at an aff.tliated company that is not an Employer Company. 

Reemployment 

If you retire Ot' tel'minate employment with the Company and all affiliated companies and are rehired as an Eligible Employee 

on 01' aftet· January L 2009, you will accrue a Cash Balance Benefit under the Plan on and after such date (without Transition 

Pay Credits) (see "Cash Balance Benefit"). 

If you were vested in your benefit at the time of your terminarion, genera lly you will receive credit for Years of Service from 

your previous employment with the Compaqy and all affiliated companies regardless of the length and number of your Breaks 
in Service. 

If you were not vested at rhe rime of your termination, you will receive credit for Years of Service and Credited Service from 

your previous employment with the Comparty and all afflliMed companie.s if you did not incur five consecutive Breaks in 

Service. 

If you terminate your employment with the Company to become an Agent and are subsequently rehired. as an employee within 

60 days after the termination of your agency contract, and you had no intervening employment with any other organization 

noc affiliated with the Company (including self-employment), then all Credited Service earned as an Eligible Employee will be 

reinstated unless you already received payment for your vested interest in the form of a lump sum payment. 

21st Century Participants 

21st Century Participants should refer co Appendix B for a description of their frozen benefit under the AIG Plan. 

Final Average Earnings Benefit 
Overview 

The Final Average Eamings Benefit is a traditional pension benefic chat typically is paid in the form of monthly payments over 

thc life of the Participant (called a "single Iifeannuicy"), or, over the joint lives of the Participant and his or her spouse (called 

a "joint and survivor annuity"). Other forms of payment also are available and are described under "Forms of Payment." The 

value of the Final Average Earnings Benefic will depend on when you recire (i.e., Normal or Early Retirement), the reason for 

the termination of your employment (e.g., Disability 01' death), and other factors. All of these features are described in this 

section in further detail. 

Applicability 

The Final Average Earnings Benefit applies to Grandfachered Participants. The Final Average Earnings Benefit also applies 

to Cash Balance Participants with respect to frozen benefits accrued through December 31. 2008 (meaning without regard to 

Compensation and Crediced Service earned or accrued after thac date). 
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Normal Retirement 

This section describes the standard Final Average Earnings Benefit that you will receive if you retire on or after your Normal 

Retirement Date. The Final Average Earnings Bep.efit is paid in the form of a single life annuity if you are not married, or a 

50% join t and survivor annuity if you are married. If you wish to choose another optional form, you muse make an election 

within 180 days before your Normal Retirement Date, as explained in "Forms of Payment," For these purposes, a Participant 
with a Domestic Partner is considered to be 1I0t married, and therefore will receive a single lifo annuity unless he or she elect! 

otberwise, 

Your Pinal Average: Earnings Bencflt, if paid in the form of a single life annuity, is calculated according to the following 

formula: 

(a) 1.30% of your Average Monthly Compensation not in excess of the "Break Point Amount,"* in effect on the date you 
cease to accrue Credited Service; 

plus 

(b) 1.75% of your Average Monthly Compensation in excess of the Break Point Amount in effect on the date you cease to 

accrue Credi ted Service; 

multiplied by 

(c) Your Credited Service (not to exceed 35 years). 

The following illustration provides an examp~e of this formula: 

Jane retired on January 1,2008 at age 65. Her Average Monthly Compensation was $4,000, and she accrued 29 years and 

six months of Credited Service (or 29.5 years). 

(a) .0130 x $1,808* = 23.50' 

pIllS 

(b) ,0175 X ($4,000 - $1,808*)= 38.36 

multiplied by 

(c) 29.5 = $1,824.87 per month payable to Jane as a single life annuity, 

'The "Break Point Amount" is a figur. which is adjusted for each Plan Year beginning on or after December 1, 1989 to take into 

account changes in the Consumer Price Index. For the purpose of the foregoing illustration, the Break Point AmOUn! is (he 2010 

Break Poim Amount. TQ leaIn the Break Point Amounr in future Plan YeaIs, you may con taCt Vanguard or rhe Plan Aclminisrraror 

using the contact information in rhe "Plan Information" section of this Summary. 

ff you elect to receive you r benefit in one of the optional forms described in "Forms of Payment," your monthly benefit 

amount will be actuarially adjusted to take into account your selected payment method. 

Note dlat a different formula applies to Participants who retired before December J, 1994. For more information. you may 

con race the Plan Adminimator. 

in generaL you mllSt begin receiving your benefit no later than April 1 after the Plan }tar in which yo II eitber attain age 70 112 or 
retire, whichever is later, 
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Early Retirement 

If you retire on an Early Retirement Date, your benefit will be caiculated in the same way as shown above in "Final Average 

Earnings Benefit - Normal Retirement,» raking into account your Credited Service and Average Monthly Compensation as of 

your Early Retirement Date, except that you~ benefit will be reduced by some percentage, depending on your Years of Service 

and your age when your payments commence. The following table shows the early retirement percentages that determine how 

much youI' benefit is reduced if you retire on an Early Retirement Date: 

I Age at Benefit Percent of Amued Percent of Accrued Percell' of Accrued Benefit with 
Benefit with Denefit with 15 or More hut 5 or More hut Fewer than IS Commencement 30 Yebrs of Service Fewer than 30 Years of Service Years of Service 

65 i100% 100% 100% 

64 '100% 97% 94% 

63 100% 94% 88% 

62 100% 91% 82% 

61 96% 88% 76% 
60 92% 85% 70% 

59 88% 81% 66% 

58 84% 77% 62% 

57 80% 73% 58% 

56 76% 69% 54% . 

55 72% 65% 50% 

The reductions shown in the table above are pro-rated for fractional ages. As an example, the early retirement percentage for 

an individual with 30 or more Years ofServiqe who retires and begins to receive a pension at age 60-1/2 is 94.0%. 

A different reduction formula applies to payments to participants whose employment terminates before Early Retirement. (See 

"Termination Before Being Retirement EligiDle"). 

If you meet the eligibility for Early Retirement at the time of termination, payments may begin as early as the first day of the 

month after which your employment terminates. The defallit forms for payment of your pension are the same as described 

under "Final Average Earnings Benefit - Normal Retirement." 

Disability Retirement 

If your employment terminates because of your Disability before your Normal Retirement Date, you will be eligible for a 

Disability pension. This means that you wilL begin receiving payments even if you were not retirement eligible (Le., on or after 

age 55 with 5 or more Years of Service, or age 65) at the time you became Disabled. 

The payment of your Disability pension will start in the mon th after (1) the Plan Administrator receives satisfacmry proof of 

your Disability and (ii) the date YOll exhaust short-term disability payments. YOUI' Disability pension will be paid in the form 

of a single life annuity calculated in the same way as described above under "Final Average Earnings-Normal Rcriremem," 

caking into account yOUl' Average Monthly Compensation and years and completed months of Credited Service at the time 

you became Disabled, subject to a minimum paymem of $50 per month. There is no reduction in benefits due to the early 

initiation of payments (i.e., before your Normal Retinment Date). 

Your Disability pension payments will continue during your Jifecime, except that if you should cease to have a Disability before 

your Normal Retirement Date, engage in gainful employment, or elect an Early Retirement, your Disability pension payment5 
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will stop, and will not resume again until your Early or Normal Retirement Dare. Before your Early or Normal Retirement 

Date, the Company has (he right to have Y04 examined by a doctor of the Company's choice from time to arne. If you should 

die before your Normal Retirement Dare anq if you have a spouse to whom you have been married for at least a year on the 

date of yOUl' death, your spouse will receive the payments he 01' she would have received under a 50% Joint and survivor 

annuity after your death. 

When you reach age 65, your benefit will be recalculated to cal{e into account any additional Credited Service YOll have earned 

while covered under a Company provided long-term disability plan. The default forms for payment of your pension are the 

same as described under "Final Average Earnings Benefit - Normal Retirement." 

Tetmination Before Being Retirement Eligible 

If you are vested in your benefit and your ernployment with the Company terminates before you are retirement eligible (i.e., 

on or after age 55 with 5 or more Years of Service, or age 65), then YOll will not begin to receive your Final Average Earnings 

Benefit undl you do become retirement eligible. 

When you do become retirement eligible, the calculation of your Final Average Earnings Benefit will be different depending 

on whether you are eligible and elecr to begin receiving payments on an Early Retirement Date before age 65, or whether you 

begin receiving payments on or after your Normal Retirement Date. 

If you begin receiving payments on or after your Normal Retirement Date, your benefit will be calculated as explained above 

under "Final Average Earnings Benefit - Nortnal Retiremenr," taking into account your Average Monthly Compensation 

and years ofCreclited Service as of the date YOUI employment terminated. If, on tbe other hand, you are eligible and elect to 

begin receiving payments on an Early Retirement Date before age 65, then your benefir will be reduced in accordance wirh the 

following table: 

Age III Benefit Percenlof 
(omll1entemenl Accrued Benefit 

65 100% I 
64 94% 

63 88% 
- -

62 82% 

61 76% 

60 70% 

59 66% 

58 62% 
. -

57 58% 

56 54% 

55 50% 

Pre-Retirement Death Benefit 

If you are vested in your benefit and you die before you begin receiving benefits, th.en your spouse (or Domestic Parmer) will 

receive payments for che resc of his or her life. In order to receive this benefit, you must have been married (or registered) 

throughout the one-year period ending on the date of your death. Ifyoll were married (o r regiSTered) for less than one year 

before your date of death, or, if you were not married (or had no Domestic Partner) at the time of your death. then no Final 

Average Earnings Benefit is available to anyone on your behalf upon your death. 

2711069 910 
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Honorable Jean Rietschel 
Hearing with oral argument 

November 1,2013 at 9:00 a.m. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

DENNIS WILLHITE, 

Plaintiff, 

v . 

FARMERS INSURANCE GROUP, d/b/a 
FARMERS NEW WORLD LIFE INSURANCE 
COMPANY, a Washington corporation, 
ZURICH AMERICAN INSURANCE CO, a 
corporation, 

Defendants. 

CAUSE NO. 12-2-23827-8SEA 

DECLARA TION OF DENNIS 
WILLHITE IN OPPOSITION TO 
DEFENDANT FARMERS 
INSURANCE GROUP, d/b/a NEW 
WORLD LIFE INSURANCE 
COMPANY'S MOTION FOR 
SUMMARY JUDGMENT AND 
DECLARATION OF ERICA A. 
KRIKORIAN 

19 I, Dennis Willhite, declare: 

20 

21 

22 

23 

24 

25 

26 

1. I am plaintiff in this matter. The following facts are within my personal 

knowledge and, if called upon to testify , I could and would competently testify with respect 

thereto. 

2. I started at Farmers on July 11, 1978, as a Premium Accounting Clerk. I was 

regularly promoted over the years and earned a salary increase in every year, except for the year 

of my termination. True and correct copies of my annual salary notification forms are attached 
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hereto as Exhibit 18. In 2000, I moved into marketing and discovered that I had a unique gift. 

In 2005 and 2006, I worked on the marketing launch of "Simple Term" - an automated product 

and system whereby agents could sell policies online, in a fraction of the time it took to do so 

manually. Simple Term was a huge success, due in large part to the marketing launch that I 

orchestrated. 

3. On March 16, 2007, I was promoted to the position of Senior Marketing 

8 Consultant and received a mid-year salary raise based on a performance score of, "exceeds 

9 expectations". That year was Farmers Life's best year in history. A true and correct copy of 

10 Farmers press release for the year is attached hereto as Exhibit 16. 
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4. In early 2008, Farmers decided to expand Simple Term and initiated a two year 

pilot referred to as Independent Agents Simple Term ("lAST"). Keller asked me to join the 

lAST team to handle the marketing aspects of the pilot. I designed the marketing material for the 

launch, which was well received. I reported to Michelle Douvia ("Douvia") during the pilot and 

she gave me a favorable year-end review rating for 2008. Attached hereto, marked Exhibit 13 

and by this reference is incorporated herein are all of my performance reviews from 2000 to 

2009. I was not given a performance review in 2010. While I completed my portion of the 

performance review for 2009, I do not believe I ever met with Douvia to discuss my performance 

or received any written performance review comments. 

5. In April 2008, Brian Fitzpatrick ("Fitzpatrick") joined the Mercer Island office of 

Farmers as Executive Director of Life Sales. I rarely saw Fitzpatrick as he was not often in the 

office. However, sometime in early 2009, I came to realize that Fitzpatrick did not like me very 

much. I never understood why and still don't understand it to this day. 
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6, By June 2009, the lAST pilot began to wind down and Keller announced his plan 

to retire. At this point, Fitzpatrick began taking an unusual interest in my career. In mid-June, 

2009, I met with Fitzpatrick and Douvia to talk about the transition out of lAST At that time, I 

was advised that there was no longer a place for me at Farmers, I had invested my entire career 

at Farmers and had every intention of remaining there through retirement 

7, I could not believe that my job could just come to an end, without any warning. 

8 Farmers has a very rigorous review system and a detailed progressive discipline plan, Based 

9 upon these polices, it seemed impossible for someone to be fired without some kind of advanced 

10 warning and probation. Farmers strictly enforced its internal polices and all employees were 
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required to sign a statement annually that they had re-read the policies and agreed to abide by 

them. I relied on those policies and assumed that they would be enforced. 

8, At the meeting with Fitzpatrick and Douvia I made a suggestion for a new 

position that would expand the reach of the wildly successful Simple Term project, while 

building upon the efforts invested in the lAST pilot Five days passed without any feedback on 

the proposal and I emailed Douvia to follow up. True and correct copies of emails and 

communication between myself and others at Farmers dated 2008 to 2010 and attached hereto as 

Exhibit 14, Douvia did not respond, At that point, I started to worry that something big was 

happening that could affect my job, I met with HR manager Brian Hogan ("Hogan") and told 

him of the situation. He did not have much advice to offer. 

9, Two months passed without any word on my proposal to expand Simple Term, 

On August 22, 2009 I sent Douvia another follow-up emaiL She did not respond, Two weeks 

later, I received an email from Douvia that confirmed my fears, Specifically, on September 4, 

2009, I received an email from Douvia outlining a series of events that purportedly transpired 
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over the prior year and the way in which those events served to foreclose all future opportunities 

at Farmers. I was completely stunned. The email seemed to be telling a story about someone 

else or addressed to the wrong person. It was fiction and I responded, point by point. What 

made the situation even more bizarre was that Douvia had never been critical of me in the past, 

personally or professionally. I suspected that Fitzpatrick was behind the email, which would 

explain why it took so long for Douvia to respond. 

10. That September 4, 2009 email changed the landscape. The work environment 

grew hostile and I began to feel symptoms of anxiety and depression. My stress level increased 

by the day and I found it difficult to concentrate or focus. I did not understand what was 

happening or why I was being targeted . I went back to Hogan in HR for advice and support. I 

told him about the stressful effect the situation was having on me. Hogan told me to take 

whatever job Fitzpatrick offered and do as he instructs. 

11. Then Fitzpatrick told me that he had created a "special project" for me in sales. 

16 The objective of the "special project" was to measurably increase the life sales of agents in 

17 Washington, Oregon and Idaho - a goal that had eluded even the most seasoned members of the 
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sales unit. The downward economy was cited for the lack of sales in the lAST pilot that 

wrapped only months earlier. Fitzpatrick knew that my skills were in marketing and he knew 

that I had no background or experience in sales and that I certainly did not have the secret to 

outwitting a recession. I was not qualified for the position and I felt that Fitzpatrick was setting 

me up to fail. 

12. Nonetheless, I jumped in and attempted to tackle the project. However, it 

became immediately clear that Fitzpatrick had no intention of allowing me to succeed, no matter 

what I produced. For example, at the beginning of the project, I asked Fitzpatrick to provide me 
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with excel files for the agents in each state. Fitzpatrick waited five days before providing the 

requested information. I reached out to the State Executive Directors in Oregon, Idaho, and 

Washington in an attempt to gain an understanding of their world. On November 4,2009, I 

provided Fitzpatrick with a written status report of the first few weeks of the "special project." 

Two weeks passed with no response. On November 20,2009, Fitzpatrick emailed me and 

demanded a follow up on the infom1ation in my prior report - a repoli to which he had yet to 

8 . respond. 
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13. At this point, it was abundantly clear that Fitzpatrick had no intention of 

recognizing any of my achievements, no matter how impressive. Fitzpatrick was only interested 

in evidence of failure. So the criticism and accusations mounted. I began to lose confidence and 

started developing significant signs of depression, which was affecting my ability to function, 

day to day. 

14. I met again with Hogan and advised that the stress of the situation was becoming 

unbearable. Hogan stated that there was nothing he could do and suggested that I simply 

continue doing good work. I felt isolated and helpless. The whole thing was surreal. I 

desperately wanted help and for Fitzpatrick to give up the vendetta. The stress continued to 

mount affecting my ability to focus and concentrate. I was exhausted, physically and 

emotionally. 

15. On December 16, 2009, I spoke with Fitzpatrick hoping to have a candid 

discussion that would allow for a fresh start in the New Year. I candidly stated that being forced 

to perform in a position where I was doomed to fail was embarrassing and stressful. I told 

Fitzpatrick that ifmy work was truly as bad as he described, it could only be due to lack of 
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experience, expertise and training in Life Sales and not lack of effort. I felt like a failure and 

2 Fitzpatrick ' s unrelenting criticism only served to make my anxiety and depression worse. 
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16. I take time off every Christmas because that is when my kids and wife (who 

works for the school district) are on winter break. When I returned from vacation I asked 

Fitzpatrick to put me in touch with Phil Wilson, who Fitzpatrick indicated had analytics that 

would help me in carrying out the "special project." Fitzpatrick waited over 2 weeks before 

making the introduction. 

17. On May 14, 2010, Fitzpatrick emailed me asking that I have certain documents 

available for discussion on May 18 , 2010. I could sense the hostility in the email and, on the 

morning of May 17, 2010, I went to see Matt Crook ("Crook"), head of HR. I told Crook that I 

was on the verge of a breakdown and begged him for some kind of intervention. Like Hogan, 

Crook told me to soldier on, that there was nothing HR could do and that I should just try to get 

along with Fitzpatrick. Problem was, Fitzpatrick hated me. My anxiety morphed into nausea 

and I literally felt physically sick. 

18. Two days later I went to see Dr. Luba Kihichak, who diagnosed me with anxiety 

and depression. She prescribed Xanax and Citalopram and referred me to Dr. Wemhoff for 

counseling. She also recommended a medical leave of absence. I took a medical leave from 

May 18 , 2010 to August 12,20 10. During that time, I sank further into depression and had 

thoughts of suicide. 

19. I returned to work on August 12, 2010 determined to convince Fitzpatrick to 

reconsider his animosity. It quickly became clear that that was not going to happen. I invested 

considerable time assembling data for the preparation of spreadsheets reflecting target agents in 

Washington and Oregon. I sent the spreadsheets to Fitzpatrick and invited his feedback. 
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Fitzpatrick ignored the email for two weeks before responding with his "disappointment" and an 

2 unfounded accusation that the spreadsheets were a product of a "cut and paste." Given the effort 

3 invested in the spreadsheets and the baseless accusation, I responded in detail. I further advised 

4 
Fitzpatrick that his repeated claims of "disappointment" were frustrating and stressful. 

5 
20. On November 11 , 2010, I was fired and asked to leave that day. I have been 

6 

7 
looking for employment ever since and remain unemployed as of this day. 

8 21. Attached hereto, marked Exhibit 1 and by this reference incorporated herein is a 

9 true and genuine copy of Zurich's Group Performance Management Handbook: Year-End 

1 0 Assessment. 

1 1 

12 

13 

14 

15 

22. Attached hereto, marked Exhibit 2 and by this reference incorporated herein is a 

true and genuine copy of Zurich's Group Performance Management Handbook: Mid-Year 

Review. 

23. Attached hereto, marked Exhibit 3 and by this reference incorporated herein is a 

16 true and genuine copy of How GPMS Works - Objective Setting. 
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24. Attached hereto, marked Exhibit 4 and by this reference incorporated herein is a 

true and genuine copy of Zurich 's Group Performance Management Handbook: Calibration. 

25. Attached hereto, marked Exhibit 5 and by this reference incorporated herein is a 

true and genuine copy of Zurich 's Group Performance Management Handbook: Objective 

Setting. 

26. Attached hereto, marked Exhibit 6 and by this reference incorporated herein is a 

24 true and genuine copy of Zurich's Group Performance Management Handbook: Performance 

25 Culture & Philosophy. 

26 
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27. Attached hereto, marked Exhibit 7 and by this reference incorporated herein is a 

2 true and genuine copy of Zurich's Group Learning & Development Handbook: Development. 

3 

4 
28. Attached hereto, marked Exhibit 8 and by this reference incorporated herein is a 

5 true and genuine copy of Zurich's Basics: Our Group's code of conduct. 
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29. Attached hereto, marked Exhibit 9 and by tills reference incorporated herein is a 

true and genuine copy of Zurich's Group Human Resources - HR Policy Manual. 

30. Attached hereto, marked Exhibit 10 and by this reference incorporated herein is a 

true and genuine copy of Equal Employment Opportunity Handbook. 

31. Attached hereto, marked Exhibit 11 and by this reference incorporated herein is a 

true and genuine copy a Procedure Bulletin dated September 30, 2005 RE 2006 Compensation 

Management for the Management Company. 

32. I did nol receive a pelformance review of any kind in 20] O. In 2009, I completed 

my portion oftbe performance review, but I do not believe Douvia ever entered any COlTUl1cnts 

or narrative or met to discuss my 2009 review. In or about April 20 10, J learned from HR that 

Douvia had given me a "2" rating in 2009. This is the first time in my career that T had been 

given a rating lower than "meets expectations." DOllvia never discussed the rating with me. 

I declare, under penalty of perjury, under the laws of the State of Washi ng1011 , that the 

foregoing is true and correct. 

DATED this 21 51 day of October, 2013 

I ccrt iJ~ · under penalty of perjul}' under the laws o f the Sta lc 

of Washington that on October 21. 201 3, 1 emalicd a ll 

24 counsel of recore! containing a cnp)' nf the unCUlllellt <'11 

which this declaration appears. 

25 Executed at Lynnwood. Washington 

26 -"..J-£...o-:Jo CA~ 
Signed : Nicole Jones 
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*1 NOTE:This is an PUBLISHED LHCA Document. 

Benefits Review Board 

United States Department of Labor 

CARLOS BUSTILLO, Claimant-Respondent 
v. 

SOUTHWEST MARINE, INCORPORATED 
and 

LEGION INSURANCE COMPANY, Employer/Carrier- Petitioners 
DIRECTOR, OFFICE OF WORKERS' COMPENSATION PROGRAMS, UNITED STATES DEPARTMENT OF 

LABOR, Party-in- Interest 

DECISION and ORDER 

BRB No. 98-0824 
March 8, 1999 

Appeal of the Decision and Order Awarding Benetlts of Paul A. Mapes, Administrative Law Judge , United States 
Department of Labor. 

Stephen Birnbaum, San Francisco, for claimant. 
Frank B. Hugg , San Francisco, California, for employer/carrier. 

Before: HALL, Chief Administrative Appeals Judge , SM ITII and BROWN. Administrati ve Appeals Judges. 
PER CURIAM 

Employer appeals the Decision and Order (96- LIIC- I 02, 96- LHC-1 03) of Administrative Law Judge Paul A. Mapes 
awardin g benefits on a claim tIled pursuant to the provisions of the Longshore and Harbor Workers' Compensation Act, as 
amended, 33 U.S.c. ~ 901 elseq. (the Act) We must afilrm the fInding s of fact and conclusions of law of the admini strative 
law judge which are rational. supported by substantial evidence. and in accordance with law. 0 'Keeffi! v. Smilh, Hinchmo/7 & 
Gillis Associales, Inc., 380 U.S. 359 ( 1965); 33 U .S .C ~ 921 (b)(3). 

This appeal involves a claim by claimant, a shipyard worker whose duti es included sandblasting and painting, for 
compensation for the aggra va tion of his pre-existing asthma by work-related exposure to toxic substances. Claimant worked 
for employer until November I, 1992, when he sustained a sandblasting injury to his t~lce.' Claimant did not return to work 
after recovering from his sandblasting injury becau se his respiratory condition had worsened. 

In hi s initial Decision and Order Awarding Medical BenefIts tIled November 8. 1996, th e administrative law judge found that 
claimant's asthma was causally relat ed to hi s employment. but that the claim was not timely tIled pursuant to Section 
I 3(b)(2) of the Act, 33 USc. ~ 913(b)(2). The administrative law judge's fInding that the claim was barred under Section 
13(b)(2) was based on his determination that claimant was. or should ha ve been, aware of th e relationship between his 
employment , his respiratory condition and his disability no later than October 23, 1992 . The administrative law judge 
concluded that, inasmuch as the claim for respiratory impairment was not tiled until October 3 I , 1994, the claim was not 
tIled within requi site two-yea r period following claimant's date of awareness pursuant to Section J3(b)(2). Accordingly, the 
administrative law judge found that while claimant is entitled to medical benetlt s under Section 7 of the Act , 33 USc. § 907, 
he was not entitled to disability compensati on. ' 
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On modification, in a Decision and Order Awarding Benefits issued January 28, 1998, the administrative law judge found 
that the claim was not barred under Section 13(b)(2) inasmuch as the statute of limitations was tolled pursuant to Section 
30(f) of the Act, 33 U.s.c. § 930(f), by employer's failure to file a timely first report of injury under Section 30(a), 33 U.s.c. 
§ 930(a). ' Next , the administrative law judge found that the claim is not barred by claimant's failure to give timely notice of 
his injury under Section 12(a) of the Act, 33 U .S.c. § 912(a), inasmuch as employer failed to meet its burden of proof under 
Section 12(d), 33 U.s.c. § 912(d), that it was prejudicedby claimant's failure to provide timely notice of his injury. The 
administrative law judge awarded claimant temporary total disability benefits from November 2, 1992 to December 13, 1994, 
permanent total disability benefits from December 14, 1994 to April 9, 1996, and permanent partial disability benefits 
commencing April 10, 1996, and granted employer credit for all compensation paid to claimant since November I , 1992. 
Lastly, the administrative law judge awarded employer Section 8(f) relief, 33 U.s.c. § 908(f). 

*2 On appeal , employer contends that the administrative law judge erred in finding that the claim is not barred under Section 
13 and in finding that employer was not prejudiced by claimant ' s failure to provide timely notice of his injury under Section 
12. Claimant responds, urging affirmance. 

In the absence of evidence to the contrary, Section 20(b) of the Act, 33 U.S.c. § 920(b), presumes that the notice of injury 
and the filing of the claim were timely. See Shaller v. Cramp Shipbuilding & Dry Dock Co., 23 BRBS 140 (1989). In the 
instant case, the administrative law judge found that claimant was, or should have been, aware of the relationship between his 
employment , his asthma and his disability no later than October 23, 1992. A claim was not filed until October 31, 1994. This 
was also the first notice of injury received by employer.' 

Claimant's hlilure to give employer timely notice of his injury pursuant to Section 12 of the Act is excused if employer had 
knowledge of the injury or employer was not prejudiced by the failure to give proper notice. 33 U.s.c. § 912(d)( I), (2). 
Prejudice under Section 12(d)(2) is established where employer provides substantial evidence that due to claimant's failure to 
provide timely written notice , it was unable to effectively investigate to determine the nature and extent of the illness or to 
provide medical services. A conclusory allegation of prejudice or of an inability to investigate the claim when it was fresh is 
insufficient to meet employer's burden of proof. See Kashuba v. Legion fns. Co., 139 F.3d 1273, 32 BRBS 62 (CRT) (9th 
Cir.19n), (en denied 119 S.C!. S66 (1999); fTO Corp l' DireClOr, OWC? (Aplesj, 883 F.2d 422 , 22 BRBS 126 (CRT) (5th 
Cir. ln9); Bi\ens I'. Nell'porT Nf'H's Shipbuilding & Dr!' Dock Co , 23 BRBS 233 (1990). 

In his January 28, 1995 Decision and Order, the administrative law judge, noting that the only specific allegation of prejudice 
made by employer was that claimant ' s failure to provide timely notice precluded employer from obtaining Dr Lee's 
treatment notes, determined that the unavailability of Dr. Lee's notes actually strengthened employer ' s case. The 
administrative law Judge concluded , therefore, that employer failed to meet its burden of proving that it was pre.Judiced by 
claimant's failure to provide timely notice. We note that , on appeal, employer does not assign error to the administrative law 
judge's finding that employer's inability to obtain Dr. Lee ' s records did not prejudice employer. Rather, employer asserts on 
appeal that the delay in receiving notice made it difficult to identify witnesses and precluded employer from supervising 
claimant's medical care. We reject employer's arguments and affirm the administrative law judge's determination that 
employer was not prejudiced by claimant's failure to provide timely notice. 

We note, first, that employer's conclusory allegation on appeal that the delayed notice made the idenlification of witnesses 
difficult is unsupported by evidence in the record. Indeed, our review of the hearing testimony of Paul Harris, the claims 
administrator who handled the claim for employer, indicates that Mr. l'larris conceded that any potential difficu lty in 
identifying witnesses did not prejudice him in investigating this particular claim. See Hearing Tr. at 346~355. Moreover, 
while employer generally asserts that it was prejudiced by its inability to supervise claimant's medical care, it does not allege 
that the medical care received by claimant was inappropriate. The instant case is thus distinguishable from Kashlfba, in which 
the United States Court of Appeals for the Ninth Circuit held that, had timely notice allowed the employer to particirate in 
the claimant' s medical care, the employer might have been able to take measures to prevent the claimant from suffering 
additional disability and possibly to avoid surgery. 139 F.3d at 1276,32 BRBS at 64 (CRT). As employer in the case at bar 
fails to support its generalized assertion of prejudice based on the delay in its ability to supervise claimant's medical care 
wirh any evidence that such supervision would have altered the course of claimant's medical treatment, we reject employer's 
assertion that it was prejudiced on this basis. Consequently, we aftilln the administrative law judge ' s determination that 
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Section 12 does not bar claimant's claim. 

*3 Employer also argues that the claim is barred by the two-year limitations period of Section 13(a), (b)(2), since the claim 
was filed over two years after claimant's October 23 , 1992, date of awareness.' As we previously noted, Section 20(b) of the 
Act provides a presumption that the claim was timely tiled; to overcome the Section 20(b) presumption, employer mu st 
preliminarily establish that it complied with the requirements of Section 30(a). Section 30(a), as amended, provides in 
pertinent part: 
Within ten days from the date of any injury which causes loss of one or more shifts of work, or death or from the date that the 
employer has knowledge of a disease or infection in respect of such injury, the employer shall send to the Secretary a report 
setting forth (\) the name, address, and business of the employer; (2) the name, address, and occupation of the employee; (3) 
the cause and nature of the injury or death; (4) the year, month, day, and hour when and the particular locality where the 
injury or death occurred; and (5) such other information as the Secretary may require. 

33 U.s.c. * 930(a) ; see a/so 20 C.F.R. §§ 702.201-205. Section 30(f), 33 U.S.c. § 930(f), provides that where employer has 
been given notice or has knowledge of any injury and fails to file the Section 30(a) report, the statute of limitations provided 
in Section 13(a) does not begin to run until such report has been tiled. See Nelson v. Stevens Shipping & Termina/ Co., 25 
BRBS 277 (1992); Ryan v. A/aska Constructors, inc, 24 BRBS 65 (1990) Thus, for Section 30(a) to apply, the employer or 
its agent must have notice of the injury or knowledge of the injury and its work-relatedness; the employer may overcome the 
Section 20(b) presumption by proving it never gained knowledge or received notice of the injury for Section 30 purposes. See 
Steed v. Container Stevedoring Co., 25 BRBS 210 (1991). See a/so Stark l'. Washington Star Co., 833 F.2d 1025 
(D.C.Cir.1987). Knowledge of the work-relatedness of an injury may be imputed where employer knows of the injury and 
has facts that would lead a reasonable person to conclude that compensation liability is possible so that further investigation 
is warranted. See Steed, 25 BRBS at 218 ; Kulick v. Continental Baking Corp., 19 BRBS 115 (1986). 

In the instant case, employer did not file the Section 30(a) report of injury until November 2, 1994; employer, argues. 
however, that it did not have knowledge of the injury for Section 30 purposes prior to the tiling of the claim on October 31, 
1994. Employer contends on appeal that it was erroneous for the administrative law judge to impute knowledge to the 
employer on the basis of the receipt by Mr. Harris, employer's claims administrator, of Dr. Cappozzi's medical report dated 
December 3, 1993, CI.Ex. II, and claimant's attorney's letter dated May 27.1994, CI.Ex. 9. We disagree, and hold that the 
administrative law judge rationally concluded that the information contained in Dr. Cappozzi's report and claimant's 
counsel's letter was sufficient to impute to employer the knowledge that claimant sutfered from a work-related respiratory 
impairment and that, on the basis of this information, employer should have concluded that compensation liability was 
possible and, thus, that further investigation was warranted. Sl'e Steed, 25 BRBS at 218-219. We note, in this regard , that the 
administrative law judge first found that Dr . Cappozzi 's report stating that claimant had not worked since January 16. 1993, 
because of chronic asthma provided employer with the knowledge that claimant had mi ssed work due to asthma. Next. the 
administrative law judge found that employer was given sufficient reason to believe the asthma could be work-related. and. 
thu s. was apprised of possible compensation liability , by claimant's counsel's letter requesting that the issue of claimant's 
asthma be resolved in the state forum " with an agreed medical examiner. ' We therefore affirm the administrative law Judge's 
determination that employer had knowledge that claimant sustained a work-related injury with possible compensation 
liability as of June 1994, when Mr. Harris received claimant's attorney's letter. Employer's knowledge as of that date. 
combined with employer's failure to tile the required Section 30(a) report of injury within the requisite ten days, thus rolls the 
Section 13 statute of limitations. See Steed, 23 I3RBS at 218- 219. We therefore affirm the administrative law judge 's finding 
that the instant claim was timely filed. 

*4 Accordingly, the administrative law judge 's Decision and Order Awarding Benefits is affirmed. 

SO ORDERED. 

BETTY JEAN HALL, Chief 
Administrative Appeals Judge 
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ROY P SMITH 
Administrative Appeals Judge 
JAMES F. BROWN 
Administrative Appeals Judge 

Footnotes 

Claimant's sand blas ting injury was the subject ofa separate claim and is not relevant to the instant appeal. 

Thereafter, claimant filed a motion for reconsideration of the adm inistrati ve law judge's Decision and Order By Order dated 
December 4, 1996, the administrative law judge denied claimant's motion as untimely filed. The administrative law Judge noted 
that infol'mation set forth in claimant's motion suggested tha t the Section 13(b )(2), 33 USc. § 913(b )(2), limitations period may 
have been tolled under the provisions of Sect ions 13(d) and 30(1), 33 USc. §§ 913(d), 930(1), and lhat, thercl'ore , there could be 
grounds for modifying the Decision and Order under Section 22, 33 USc. § 922. Accordingly, the admini st rmi vc law Judge 
ordered the parties to show cause why a Section 22 hearing should not be held far the purpose of detel111ining whether the Section 
13(b)(2) limi ta tions period had been tolled. 
Bolh employer and claimant thereafter filed appeals with the Board. BRB Nos. 97-0462/A. On January 13. 1997, the 
administrative law judge issued a Notice of Intent to Conduct a Section 22 Hearing to determine whether there was a mistake 01 
fact euneerning the statute of limitations. By Order dated May 16, 1997, the Board dismissed both employer's and claimant's 
appeals as untimely filed, and rem anded the case to the administrative law judge for Section 22 modificat ion proceedings. 
A Section 22 hearing on the statute of limitations issue was held on September 22, 1997, followed by oral argument on December 
17, 1997. The administrative law judge determined that a mistake in fact in the initial Decision and Order warranted modification 
of til at decision, and, accordingly, on January 28 , 1998, issued the Decision and Order Awarding Benefits that is the subj ect of the 
instant appeal. 

The administrative law judge determined that the tolling provision of Section 13(d) of the Act, 33 USc. § 913(dl, is not 
applicable to the instant case. 

In an occupational disease case such as thi s OIlC, claimant mList givc employer notice of his injury Within one yC~lr ol'lm awalTlless 
orthe rel at ionship between the employment, the disease and the disability . 33 USc. § 912(a) 

The occupational disease provision s of Section 13(bj(2), 33 USC ~ 913(b)(2), whieh arrly to the instanl cla im , prllVlde that a 
timel y c laim is one which is filed within two yea rs 01' claimant 's awarencss or the relationsh ir bctween the employment, thc 
disease and the di sab ility. 

Wc note that application of Section 30(0 docs not require employer to have del'inite knowlcdge that the injury c'omes Within thc 
jurisdiction of the Act; the f~lct that the c laim may arise under a sta te workers' compcnsation law docs not excu sc employer's 
1~lilure to fi Ie a Section 30(a) repol1. See SIJew' I '. Gener"IIAnumies Corp. , 2S B RI3S 1-'2 (199 I ). 

As noted by the administl'ative law judge, rceeipt of claimant's counsel's letter prompted Mr. HalTis to l'orward the letter to 
employer's attorncy with the notation "asthma'.". " See Hearing Tr. al 329-331. Thus, the administrative la\\ Judge rationally I'ound 
that the information in claimant's counscl's letter did, in fact , apprise employer or the need ror I'urther ill\cstlg~llion SeC' Decision 
and Order at 5-6. 

33.BRBS l,5(DOL Ben,Rev.Bd),1999 WL 197776 
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