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I. INTRODUCTION

On April 24, 2014, two months after filing its complaint
against appellants Wayne and Kimberly Berry, residents of New
Mexico, and Commercial Construction Services, Inc. (CCS),
respondent Contractors Bonding and Insurance Company (CBIC)
moved for summary judgment seeking over $330,000 it allegedly
paid on a bond issued on behalf of CCS.! CBIC refused the Berrys’
request to continue its motion so that the Berrys could obtain local
counsel in Washington (their previous counsel having withdrawn a
month earlier) and conduct discovery regarding the bond
payments. On May 29, 2014, the trial court granted CBIC’s motion
without a continuance, nine months before the discovery deadline
and ten months before the dispositive motions deadline. The trial
court granted summary judgment based solely on the affidavit of a
CBIC employee without any supporting documentation establishing
who CBIC paid, when CBIC paid them, the amounts CBIC paid, or
that any payments were actually related to the bond.

The trial court erred in granting summary judgment without

allowing a continuance. It was patently unjust to grant summary

1 The appellants are collectively referred to as “the Berrys” unless
otherwise stated.



judgment without allowing the Berrys a reasonable opportunity to
obtain local counsel and conduct discovery. Regardless, CBIC was
not entitled to summary judgment. It provided no documentation
to support its bare allegation that it paid over $330,000 on the
bond, and it provided no evidence establishing how much it paid 11
of 12 claimants, the dates it paid those claimants, or how those
claims were related to the bond. This Court should reverse the trial
court’s summary judgment order and remand with instructions to
allow the Berrys sufficient time to obtain counsel and conduct
discovery before ruling on any summary judgment motion.

II. ASSIGNMENT OF ERROR

1. The trial court erred in entering its Order For Summary

Judgment. (CP 81-83)
ITI. ISSUES

1. Does a trial court err by refusing to continue a summary
judgment motion filed two months after the complaint and a month
after the nonmoving, nonresident party’s counsel withdrew when
no discovery has been conducted, the discovery deadline is nine
months away, and the deadline for dispositive motions is ten

months away?



2. Does a trial court err by granting summary judgment to a
surety based on alleged payments made on a bond when the surety
provides no documentation establishing who it paid, when it paid
them, how much it paid them, and how each payment was related
to the bond?

IV. STATEMENT OF FACTS

A. The Berrys’ company CCS was a subcontractor on a
project bonded by CBIC.

J. Wayne Berry is the President of Commercial Construction
Services, Inc. (CCS). (CP 57) Mr. Berry lives with his wife Kimberly
in Corrales, New Mexico. (CP 28)

In December 2009, CCS subcontracted with Hensel Phelps
Construction New Mexico LLC to work on a project for Las Alamos
National Labs. (CP 32, 58) In August 2010, Contractors Bonding
and Insurance Company (CBIC) provided a bond on behalf of CCS
for the Las Alamos project and agreed to serve as surety for any
claims against CCS up to the subcontract’s price of $427,887. (CP
32-33) Mr. Berry signed an indemnity agreement with CBIC in his
individual capacity and as the President of CCS; Mrs. Berry signed

the agreement as well. (CP 34-37)



After CCS completed 95% of its work for the Las Alamos
National Labs contract, a dispute arose between CCS and Hensel
Phelps. (CP 58) Hensel Phelps removed CCS from the jobsite and
refused to allow CCS to complete the remaining portion of the
contract. (CP 58)

In August 2013, CBIC served the Berrys in New Mexico with
a complaint alleging that CBIC had paid $331,380.12 to
unidentified “claimants against the bond.” (CP 1-4; RP 7) CBIC
waited until February 24, 2014, to file the complaint in King County
Superior Court, relying on a venue provision in the indemnity
agreement that purported to allow venue in King County. (CP 7,
90) The court set a discovery deadline of March 2, 2015, a deadline
for dispositive motions of April 6, 2015, and a trial date of April 20,
2015. (CP 92)

The Berrys did not have counsel in Washington state. (CP
43; RP 4) After obtaining local counsel, on March 14, 2014, the
Berrys answered CBIC’s complaint, averring that they “lack[ed]
information and knowledge” as to the amounts CBIC alleged it paid
under the bond. (CP 9-14) The Berrys’ Washington counsel
withdrew a week later, on March 21, 2014. (CP 95-99) The Berrys

proceeded pro se.



B. The trial court denied the Berrys’ motion to
continue CBIC’s motion for summary judgment,
which CBIC filed two months after bringing suit, a
year before the deadline for dispositive motions,
and before the Berrys could obtain new counsel.

On April 24, 2014, CBIC moved for summary judgment. (CP
18-23) An affidavit from a CBIC employee submitted in support of
CBIC’s motion for the first time disclosed the claimants that CBIC
alleged it had paid — although with the exception of Hensel Phelps,
the affidavit did not state how much CBIC claimed to have had paid
to each claimant, lumping together $169,312.12 in payments made
on disclosed dates to 11 different subcontractors. (CP 29-31; App.
A)

By written motion, the Berrys moved to continue the
summary judgment motion for 120 days to conduct discovery and
to arrange for new Washington counsel. (CP 42-44) The Berrys’
motion for continuance also explained that Mr. Berry’s mother had
passed away on April 8, 2014, and that he had spent the previous
month caring for her in hospice. (CP 44) CBIC’s counsel refused a
separate request for a continuance from the Berrys’ New Mexico
counsel, Ilyse Hahs-Brooks. (CP 44)

The Berrys also filed an opposition to CBIC’s summary

judgment motion, which reiterated that the motion was



“premature” that defendants needed to “conduct discovery in order
to justify their defenses in this case,” and emphasized that CBIC had
not submitted any documentary evidence to “support the amounts
claimed.” (CP 54-56) In a supporting affidavit Mr. Berry disputed
the amounts paid by CBIC and explained that he was unable to
defend CBIC's “blanket claims” because none of the alleged
payments “are broken down by contractor, scope or amount for
each contractor.” (CP 57) In conjunction with their motion to
continue, the Berrys served CBIC with requests for production
seeking, among other things, documents supporting the amount of
the alleged payments to Hensel Phelps and the 11 subcontractors.
(CP 71-80)

King County Superior Court Judge Palmer Robinson heard
CBIC’s summary judgment motion on May 29, 2014. The Berrys, as
well as their New Mexico counsel, Ms. Hahs-Brooks, appeared at
the hearing telephonically. (RP 3-4) Ms. Hahs-Brooks explained
that she was in discussions with a Seattle attorney to sponsor her
for admission pro hac vice, and that she needed additional time to
finalize her application, but recognized that she could not present
argument. (RP 5) CCS therefore had no representation at the

hearing.



Following the hearing, the trial court granted CBIC's
summary judgment motion and entered judgment against the
Berrys for $411,241.12, including $79,861.08 in prejudgment
interest. (CP 81-83) The Berrys appeal. (CP 84)

V. ARGUMENT

A. The trial court erred in granting summary judgment
without a continuance that the Berrys needed to
obtain new counsel and to conduct discovery on the
amounts CBIC alleged it paid to claimants.

“The trial court must make justice its primary consideration
in ruling on a motion for continuance.” Keck v. Collins, 181 Wn.
App. 67, 88, 11 38, 325 P.3d 306 (2014), rev. granted, __ P.3d ___
(Oct. 8, 2014). The trial court ignored this mandate in denying the
Berrys a limited continuance to obtain counsel and conduct the
discovery necessary to oppose CBIC’s summary judgment motion,
which CBIC filed just two months after its complaint and a year
before the deadline for dispositive motions. This Court should
reverse the trial court’s summary judgment order and remand with
instructions to allow the Berrys sufficient time to obtain counsel
and conduct discovery before ruling on any summary judgment

motion.



Under CR 56(f), when a party opposing summary judgment
cannot “present by affidavit facts essential to justify his opposition,”
a trial court can grant a continuance “to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.” A party seeking a continuance
should “state what evidence would be established through the
additional discovery.” Coggle v. Snow, 56 Wn. App. 499, 507, 784
P.2d 554 (1990). This Court reviews a trial court’s decision on a
motion for a continuance for an abuse of discretion, cognizant that
a denial lacking “a tenable ground” or not “founded upon principle
and reason” is an abuse of discretion. Butler v. Joy, 116 Wn. App.
291, 300, 65 P.3d 671, rev. denied, 150 Wn.2d 1017 (2003); Coggle,
56 Wn. App. at 505.

A trial court abuses its discretion by denying a continuance
in the face of a party’s reasonable difficulty locating counsel. In
Coggle, the trial court erred in denying a continuance requested by
an attorney who appeared a week before a summary judgment
hearing to replace the initial attorney. Noting that “[l]ittle
discovery had been pursued,” this Court held that the trial court
abused its discretion because the client “should not be penalized for

the apparently dilatory conduct of his first attorney.” Coggle, 56



Whn. App. at 508. See also Butler, 116 Wn. App. at 299 (trial court
should have granted continuance where party’s initial counsel
withdrew and new counsel appeared the day before summary
judgment hearing); cf. Keck, 181 Wn. App. at 88-89, {[{] 39-40 (trial
court abused its discretion in denying continuance where
nonmoving party’s counsel had been unable to prepare response
due to trial in another case).

Here, the facts supporting a continuance are even more
compelling than those in Coggle, Butler, and Keck. Unlike those
cases, the Berrys had no legal representation in Washington, not
even the “hobbled” representation that those courts held required a
continuance. Keck, 181 Wn. App. at 88, Y| 39; Butler, 116 Wn. App.
at 300. The Berrys’ local counsel withdrew on March 21, 2014. (CP
95-99) Barely a month later, CBIC filed its motion for summary
judgment. (CP 18-23) CBIC then refused the Berrys’ request to
agree to a limited continuance. (CP 44) In their written motion,
the Berrys explained that they needed additional time “to arrange
for new Washington State counsel,” and then explained at the
summary judgment hearing that their New Mexico counsel was
finalizing arrangements with a local attorney to sponsor her pro hac

vice application. (CP 44; RP 5) The Berrys also explained at the



telephonic summary judgment hearing that they intended to
challenge venue in King County over a complaint they were served
with in New Mexico involving payments on a construction project
located in New Mexico. (RP 26-27)

Moreover, without local counsel, CCS had no representation
whatsoever. As non-attorney pro se parties, the Berrys could not
represent CCS’s interests. Lloyd Enterprises, Inc. v. Longview
Plumbing & Heating Co., Inc., 91 Wn. App. 697, 701, 958 P.2d 1035
(1998) (“corporations appearing in court proceedings must be
represented by an attorney”), rev. denied, 137 Wn.2d 1020 (1999).
The trial court also erred by not allowing CCS time to obtain
representation after its attorney withdrew. Biomed Comm, Inc. v.
State Dep’t of Health Bd. of Pharmacy, 146 Wn. App. 929, 938, ||
20, 193 P.3d 1093 (2008) (after striking corporations’ pleadings
signed by non-attorney corporate officer, trial court erred by not
allowing corporation reasonable time to cure the defect) (citing
Lloyd Enterprises, 91 Wn. App. at 701-02).

The Berrys also explained the discovery they needed to
properly oppose CBIC’s summary judgment motion. Coggle, 56
Wn. App. at 507. CBIC asserted in its complaint that it paid

$331,380.12 for claims against CCS, but it failed to disclose to

10



whom those payments were made, when payments were made, the
payment amounts, or the basis for making payments. (CP 1-4) It
was not until its summary judgment motion that CBIC first asserted
that it paid $169,312.12 to 11 different subcontractors. Even then
CBIC failed to disclose how much was paid to each contractor or
when each contractor was paid. (CP 29-31; App. A) The Berrys
could not oppose CBIC’s “blanket claims” without discovery
verifying the amounts CBIC paid to each claimant, that CBIC
actually made those payments, that those payments were related to
the bond CBIC issued on behalf of CCS, and that those payments
equaled the total alleged by CBIC. (CP 42-44, 54-57) That is
precisely why the Berrys submitted a discovery request seeking
documents supporting the amount and nature of the alleged
payments. (CP 71-80) The Berrys also sought this information
because they believed CBIC acted fraudulently in paying claims on
the surety bond and, as a result, the Berrys would not be bound by
CBIC’s decision to pay claims. (RP 18, 20, 25; CP 34)

Without any discovery having been conducted and just two
months after the Berrys’ local counsel withdrew, the trial court
granted CBIC’s summary judgment motion — more than ten months

before the deadline for dispositive motions and nine months before

11



the discovery deadline. (CP 92) “Typically, summary judgment
motions are not made until each side has had a chance to engage in
formal discovery, in order to gather evidence and to assess the
opposing party’s evidence.” Karl Tegland, 14A Wash. Prac., Civil
Procedure § 25:3 at 104 (2d ed. 2009). Indeed, CBIC filed its
summary judgment motion 59 days after filing its complaint, before
the period for the Berrys to appear had even expired. See RCW
4.28.180 (providing out-of-state defendants sixty days to appear
and answer). CBIC would have suffered no prejudice from a limited
continuance to allow the Berrys to obtain new counsel and conduct
discovery. Keck, 181 Wn. App. at 89, I 39 (“With the trial date still
three and one-half months away and the dispositive motions
deadline still three months away, respondents would suffer no
prejudice if the trial court continued the summary judgment
hearing”).

Finally, the trial court also ignored the injustice of denying a
continuance given the death of Mr. Berry’s mother. (CP 44) For
the month following withdrawal of the Berrys’ local counsel, Mr.
Berry was focused on caring for his mother — not obtaining new
counsel to defend a summary judgment he had no idea CBIC would

file so far in advance of the relevant deadlines. Far from making

12



justice its “primary consideration,” the trial court’s denial of a
continuance smacks of injustice and must be reversed. Keck, 181
Whn. App. at 89, 1 40.

B. The trial court erred in granting CBIC summary

judgment without any documentation supporting
the amounts CBIC allegedly paid on the bond.

In addition to its unjust denial of a continuance, the trial
court also erred in granting summary judgment based only on the
assertion of a CBIC employee — without any supporting
documentation — regarding the amounts it purportedly paid to 11
different subcontractors and the general contractor. The bare
assertion of CBIC’s employee that it paid over $330,000 in claims
on a $430,000 bond was not sufficient for CBIC to meet its burden
on summary judgment to establish that there were no genuine
issues of material fact.

CBIC submitted no documentation to support the alleged
payments it made on the bond — nor were the Berries allowed to
obtain this information through discovery. Further, the amount of
the alleged payments conflicts with the only documentation in the
record. CBIC claimed that it was forced to pay the general
contractor, Hensel Phelps, based on a June 2011 letter in which

Hensel Phelps asked CCS to correct six items. (CP 30, 59, 67, 69)

13



The items in that letter had a total value of $3,150. (CP 59, 69)
That is a far cry from the $162,068 CBIC alleges it paid to Hensel
Phelps. (CP 30)

A party is entitled to summary judgment only if the record
shows “that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.”
CR 56(c). “The burden of showing that there is no issue of material
fact falls upon the party moving for summary judgment; all
reasonable inferences must be resolved against the moving party,
and the motion should be granted only if reasonable people could
reach but one conclusion.” Hash by Hash v. Children’s Orthopedic
Hosp. & Med. Ctr., 110 Wn.2d 912, 915, 757 P.2d 507 (1988). “If the
moving party does not sustain its burden, summary judgment
should not be granted, regardless of whether the nonmoving party
has submitted affidavits or other evidence in opposition to the
motion.” Hash, 110 Wn.2d at 915. This Court reviews the trial
court’s summary judgment order de novo. Lokan & Associates, Inc.
v. Am. Beef Processing, LLC, 177 Wn. App. 490, 495, 1 10, 311 P.3d
1285 (2013).

In Hash, the Supreme Court reversed a trial court’s grant of

summary judgment to a doctor sued for malpractice. The Court

14



rejected the basis for the trial court’s grant of summary judgment,
an affidavit from the defendant’s expert, because it lacked any
specifics on how the plaintiff's injury occurred. @The Court
concluded that it was “impossible to uphold a ruling that there is no
genuine issue as to any material fact when the record contains all
questions and no facts.” Hash, 110 Wn.2d at 916; see also
Nicholson v. Deal, 52 Wn. App. 814, 820, 764 P.2d 1007 (1988)
(statements that were “general in nature” failed to establish that
there were no genuine issues of material fact).

Here, as in Hash, CBIC’s self-serving affidavit failed to meet
its initial burden on summary judgment and instead created a
record that is all questions and no answers. CBIC’s affidavit
contained no specifics regarding the payments it allegedly made on
the bond. How much did CBIC pay to each subcontractor? When
did CBIC pay each subcontractor? How were those payments
related to the bond? Do the payments to each subcontractor equal
the total alleged by CBIC? These are all material questions CBIC
failed to answers — a failure that is particularly glaring because
those answers lay exclusively with CBIC, a compensated surety.
Michigan Nat. Bank v. Olson, 44 Wn. App. 898, 905, 723 P.2d 438

(“where material facts averred in an affidavit are particularly within

15



the knowledge of the moving party, it is advisable that the cause
proceed to trial in order that the opponent may be allowed to
disprove such facts by cross-examination and by the demeanor of
the moving party while testifying”), rev. denied, 106 Wn.2d 1011
(1986) (quoting Felsman v. Kessler, 2 Wn. App. 493, 496-97, 468
P.2d 691, rev. denied, 78 Wn.2d 994 (1970)); Nat’l Bank of
Washington v. Equity Investors, 86 Wn.2d 545, 553, 546 P.2d 440
(1976) (“The compensated surety has never been regarded as a
favorite of the law”) (quoting Simpson, Simpson on Suretyship, pt.
1, Ch. 3, s 30, p.1 (1950)).

CBIC was required to submit documentation verifying the
six-figure payments it allegedly made on its bond before it was
entitled to recover them. Modern Builders, Inc. of Tacoma v.
Manke, 27 Wn. App. 86, 95, 615 P.2d 1332 (refusing to allow
plaintiff to recover extra costs incurred in connection with contract
because it “presented no documentation of such extra costs”), rev.
denied, 94 Wn.2d 1023 (1980). This Court should reverse the trial
court’s summary judgment order.

VI. CONCLUSION

This Court should reverse the trial court’s summary

judgment order and remand with instructions to allow the Berrys
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sufficient time to obtain local trial counsel and conduct discovery
before ruling on any summary judgment motion.
Dated this \3¢ l’\ day of November, 2014.

SMITH GOODFRIEND, P.S.

"
By: &\ Ca»; -
Catherine W. Smith
WSBA No. 9542
Ian C. Cairns
WSBA No. 43210

Attorneys for Appellants
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CASE NUMBER: 14-2-05977-9 $EA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CONTRACTORS BONDING AND
INSURANCE COMPANY, a surety insurer,

Plaintiff, NO. 14-2-05977-9SEA

V. AFFIDAVIT OF CHRIS SIMMELINK

WAYNE and KIMBERLY BERRY, husband
and wife and the marital community composed
thereof and Commercial Construction Services,
Inc.

Defendants,

Chris Simmelink being duly sworn on oath deposes and states as follows:

That I am a claims examiner for Contractors Bonding and Insurance Company and
have personal knowledge of the following facts and am competent to testify thereto.

I, That I am one of the custodians of record for Contractors Bonding and
Insurance Company and attached hereto is a true and correct copy of the payment bond issued
by Contractors Bonding and Insurance Company on behalf of Commercial Construction
Services, Inc., Exhibit A, and as Exhibit B a copy of the General Indemnity Agreement signed
by all of the Defendants herein. Contractors Bonding and Insurance Company issued the
payment bond (Exhibit A) being bond number KA 5317 to cover any claims made against

Commercial Construction Services, Inc. and guarantee payment of those claims in the event

AFFIDAVIT OF CHRIS SIMMELINK - Page 1 YUSEN & FRIEDRICH
ATTORNEYS AT LAW
215 N.E. 40™ STREET
SUITEC-3

i _ , SEATTLE, WASHINGTON 98105-6567
CBIC Comme! App. A 0583 ~p 29 (206) 5452123 Fax (206) 545-6828




©w @ N O o A G DN =

PO TV ST CUTY (R GO T SR R £
SRR BRNVRB S I3 a3 2 o v = 0

that Commercial Construction Services, Inc, did not pay the claims on the job bonded by
Contractors Bonding and Insurance Company. These claims were from Skill Supply,
Alliance Fire Protection, CMC Construction Services, RSC Bquipment Rental, A & G
Heating and Air Conditioning, the Halgren Company of New Mexico, Johnson Controls, Inc.,
High Desert Roofing, Inc., Norman Kirk Air Company, Inc., Sealant Specialists, Inc., and
Bob's Painting, Inc., which totaled $169,312,12.

2. Commercial Construction Services, Inc. initlally raised some questions about these
bills but was unable to supply any documentation to support their position. It soon became
apparent that Commercial Construction Services, Inc, did not have the money ta pay the
claimants. These claimants were paid by Contractors Bonding and Insurance Company
pursuant to the bond terms between June 28, 2011 and November 30, 2011, Shortly after the
payment claims began to come in, Hensel Phelps Construction New Mexico, LLC the general
contractot on the job sent a three day notice and demand for correction on June 6, 2011
maintaining that Commercial Construction Services, Ine. was in breach of their subcontract
by failing to man the job properly and provide the needed equipment and materials.
Commercial Construction Services, Inc, initially contested these claims although it was
unable to provide any documentation to back up their alleged defenses. At one time
Commercial Construction Services, Inc. did hire an attorney in New Mexico, a Mr. Stephen
Lawless however he was forced to withdraw as he was unable to obtain the necessary
documentation from his client.

3 After the withdrawal of their attorney, Commercial Construction Services, Inc.
failed to respond to the demands by both Contractors Bonding and Insurance Company and
Hensel Phelps Construction to complete the wotk and provide as built drawings and
warranties. On October 31, 2012 Hensel Phelps Construction was paid by Contractors

Bonding and Insurance Company in the amount of $162,068.00 to settle all claims by Hensel

AFFIDAVIT OF CHRIS SIMMELINK — Page 2 YUSEN & FRIEDRICH
ATTORNBYS AT LAW
215 N.E.40™ STREET
SUITE C-3

SEATTLE, WASHINGTON 98105-6567
CBIC Commercial Construction Services, Inc, gd180503 (206) 545-2123 Fax (206) 545-6828

CP 30
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Phelps against the payment performance bond issued by Contractors Bonding and Insurance
Company.

Despite repeated demands Defendants have refused to reimburse Contractors Bonding
and Insurance Company for the amounts paid to claimants on the bond issued by Contractors

Bonding and Insurance Company which now totals $331,380.12.

DATED this ZZ«’“’dayor Aot 20 o

Chris § l?e[mk A
Claims Examiner—"""_

Contractors Bonding and Insutance Company

L , 2014,

'ﬂ SUBSGRIBED AND SWORN TO before me this (%% day of

KRIST| BRUMERSOMS
STATE OF WAS Q&-&ﬁy P BL‘;C nan fOl‘ the State of
on,|residing at:
NOTARY nission exp?res: .
MY COMMISSION EXPIRES |
04-18-17 !
ATFFIDAVIT OF CHRIS SIMMELINK — Page 3 YUSEN & FRIEDRICHI
ATTORNEYS AT LAW
215 N.E, 40™ STREET
SUITE C-3

SEATTLE, WASHINGTON 98105-6567

CBIC Commerclal Construction Services, Inc, gd180503 (206) 545-2123 Fax (206) 545-6828

CP 31
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