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I. INTRODUCTION

The Plaintiff-Respondent, Captain Katharine Sweeney, was a
highly accomplished marine captain who was recognized for her skill and
record of safely piloting one of the largest ocean-going container ships at
Matson. She had been the “master” of a ship for years when she applied
for a Puget Sound pilot’s license in 2005. Puget Sound pilots take control
of ocean-going ships when they enter the Sound and pilot them to a port
where they are docked. Had she been licensed by the Defendant Board of
Pilotage Commissioners (the “Board”), she would have piloted the same
type of ocean-going ships she had piloted for years.

But the Board denied her a license while granting 15 male
applicants out of her 2005 class a license. Captain Sweeney was the only
woman to have ever been considered for a license in the exclusively male
profession of Puget Sound piloting. In this lawsuit, Captain Sweeney
alleged she was treated differently and less favorably because of her
gender in being denied a license by the Board than male applicants who
were granted a license, even though her qualifications and performance in
the required training program were as good as, or better than, the men. As
discussed below, the evidence at trial of a male dominant industry and

disparate treatment discrimination towards her was overwhelming.



Indeed, in Appellant’s 72-page Brief, the Board does not contend
otherwise or that the verdict was not supported by substantial evidence.
Nor does it contend there was any error in the jury instructions or that the
verdict, rendered after a six-week trial and seven days of deliberation, was
unsupported by substantial evidence, or that the damages awarded were
outside the range of the evidence presented. Nor does it assert that any
decision, ruling, or order entered by Judge Catherine Shaffer during the
trial denied it a fair trial. Nor does it identify for this Court any specific
piece of evidence that Judge Shaffer struck or barred the Board from
submitting for the jury’s consideration. Nor does it specify exactly how it
was prejudiced by any decision Judge Shaffer made during trial.

While the Board tries to portray Judge Shaffer’s handling of the
case as biased against it, in fact, she “bent over backwards” to allow the
Board to put on its case and any evidence it chose to submit. Over
Plaintiff’s objections and despite Plaintiff’s persistent requests, Judge
Shaffer gave the Board four weeks of the six week trial to put on its
defense and refused to cut off its presentation. Over Plaintiff’s objections,
she let the Board call 21 witnesses, including every TEC and Board
member it chose to call as well as nine pilots who had graded Captain
Sweeney on her training trips. She let the Board submit as exhibits the

Trip Reports, scores, training program letters and other documents relating



to all 18 of the trainees in Captain Sweeney’s class. She allowed the Board
to present comparisons between Captain Sweeney’s scores and those of
the two men denied a license, Captain Nelson and Captain Jones, as well
as the 15 men who were granted a license. Judge Shaffer did so even
though the Board admitted it made no such comparisons af the time it
denied Captain Sweeney a license and the pilots who graded Sweeney
admitted they had never even spoken to the TEC, the Board, or any
decision-maker about Captain Sweeney’s performance.

The Board’s appeal does not challenge the sufficiency of the
evidence to support the verdict. It only challenges four discretionary
decisions made by Judge Shaffer. Of those, the only one that occurred at
the trial was her decision to sanction the Board for its counsel’s willful
violation of her order regarding Captain Nelson’s suit against the Board
for age discrimination. Judge Shaffer had denied the Board’s motion
seeking permission to tell the jury that Nelson’s case was over. In direct
violation of that order, the Board’s counsel asked its key witness, Captain
Patrick Hannigan, if the Nelson case was over. Hannigan testified that it
was and that “he was pleased with the results.” RP 9/10/14 PM at 30.

Judge Shaffer was so concerned about the unfair prejudicial effect
of Hannigan’s statement that she said she would consider granting

Plaintiff a mistrial. But at that point, the trial was in its fifth week,



Hannigan was the second to last witness, and Plaintiff had spent thousands
of dollars putting on her case. A mistrial would only have punished her.
So instead of a mistrial, Judge Shaffer issued a curative instruction and
sanctioned the Board by barring it from submitting additional evidence on
Nelson beyond the evidence already presented. The Board had already
presented substantial witness testimony and documentary evidence
comparing Nelson to Sweeney. While the Board claims in its appeal that
Judge Shaffer abused her discretion by imposing the “most severe”
sanction, she did not. She did not strike a single bit of testimony or any
exhibit relating to Nelson. Nor did the Board preserve the issue for appeal
by making an offer of proof that set out the specific evidence it would
have submitted but for the sanction order. Instead, the Board’s attorney
told Judge Shaffer he had “no defense” for his violation of her Nelson
order, “it is what it is, [ agree.” RP 9/10/14 PM at 41.

The Board’s appeal rests on only three other alleged errors by
Judge Shaffer — all discretionary trial court decisions and none that
occurred at the trial. It argues that Judge Shaffer should have granted a
new trial because a single juror recalled that she had once read or heard a
statement in the news about gender bias. The juror could not remember
anything more than it was a news statement about gender bias. She could

not recall who made the statement or what it was about. She did not bring
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any article or anything else into the jury room. She only had her memory
of a vague news account that occurred as much as 28 years before the trial.

At the time, the Board acknowledged that the statement was likely
from the same 1986 newspaper article Sweeney had testified about in the
trial in which a pilot said he would quit as soon as a woman was licensed.
The juror’s memory of that same article would not be extrinsic evidence.
There was no juror misconduct. Nor was there any bias arising from the
juror’s vague and general recollection of something she saw or heard 28
years earlier. Judge Shaffer did not abuse her discretion in denying the
Board’s motion for a new trial.

The Board’s other two alleged errors involve discretionary
discovery orders entered before the trial began. The discovery involved:
(1) a May 4, 2009 email that attached a questionnaire and factual
compilations responsive to the April 9, 2009 presentation Sweeney’s
attorney, Ms. Senn, made to the Board a month before the Board’s May
19, 2009 decision to deny Sweeney a license; and, (2) a transcript of the
May 19 meeting that showed what the Board actually considered in
making its decision to deny Captain Sweeney a license. The transcript
rebutted the Board’s claim that the Commissioners fully considered Ms.
Senn’s presentation and all of the information the Board had at the time of

its decision concerning Sweeney.



The Board fails to explain exactly how it was prejudiced by the
discovery orders. First, it cannot complain that production of the May 4
questionnaire was ordered right before trial, when it admits that it failed to
even identify the questionnaire in response to Plaintiff’s production
requests for over two years. It never claimed any privilege applied to the
document until two weeks before trial. Nor does the Board explain how
the questionnaire gave Plaintiff a “road-map” to its defense. It does not
say, for example, what evidence Plaintiff put on that she would not have
put on but for the production of the questionnaire. Plaintiff never even
offered the questionnaire as an exhibit in evidence.

Nor does the Board explain how Judge Shaffer abused her
discretion in finding that the Board waived any privilege relating to the
transcript of the May 19 meeting at which it made the decision to deny
Sweeney a license, when the Board had placed at issue what the
Commissioners actually considered in making the decision. The Board
had repeatedly asserted in depositions of key witnesses, like TEC and
Board member Hannigan and Board chair Dudley, and in pretrial motions
such as its summary judgment motion, that the Commissioners made their
decision during the May 19 meeting based on Captain Sweeney’s entire
record of performance, including new information it received after it had

decided to end her training program in October 2008. But the May 19



meeting transcript showed that, in fact, the Commissioners did not review
or consider any new information when making its decision, and explicitly
concluded that it could do that “later” should it become necessary.

Judge Shaffer did not abuse her discretion by deciding that the
Board could not have it both ways: it could not be free to assert how the
decision was made to deny Sweeney a license at the May 19 meeting and
what the Commissioners considered at the meeting, but then use the
privilege to bar Plaintiff from evidence showing that the decision was not
in fact made in the manner the Board asserted.

In sum, Judge Shaffer did not abuse her discretion in sanctioning
the Board for the improper conduct of its counsel, in denying a new trial,
and in ordering production of relevant discovery documents. None of her
decisions had any bearing on the jury verdict itself or the outcome of the
case, and the Board’s brief fails to explain in any meaningful way how
they did. This Court should not substitute its judgment for that of the trial
judge who presided over the case. The Board does not dispute that there
was substantial evidence supporting the jury’s verdict of discrimination
and the damages awarded. The verdict should be affirmed.

II. STATEMENT OF THE CASE

A. Background Facts

Katharine Sweeney was a marine captain who had piloted ocean-




going container ships for the Matson Company since 1999 when she
applied for a Puget Sound pilot’s license. RP 8/14/14 PM at 38; Trial Ex.
1. Puget Sound pilots take control of an ocean-going ship when it reaches
the Sound and pilot the ship to a port where it is docked. RP 8/14/14 PM
at 58. Pilot licenses are granted by the State through the Board of Pilotage
Commissioners (“Board”), which is a public board of the state. RCW
88.16; WAC 363-116. The Board’s licensing decisions are based on the
recommendation of its subcommittee, the Trainee Evaluation Committee
(“TEC”). Id. Captain Sweeney first applied for a pilot’s license in 2005.
RP 8/14/14 PM at 72. To get a license at that time, applicants had to have
a federal pilot’s license, sufficient experience as a ship “master” to sit for a
written exam, achieve a passing score on the exam, and complete a
simulator evaluation. RP 8/20/14 AM at 12-14; RP 8/14/14 PM at 72-73.
By regulation, applicants then had to satisfactorily perform in a
training and evaluation program consisting of at least 130 evaluation trips
over a seven month period. RP 8/19/14 AM at 92; Trial Ex. 2. Captain
Sweeney met the requirements to apply for a license and sit for the written
exam. Trial Ex. 2. She passed the written test and completed the simulator
evaluation. She was then admitted into the TEC program in 2007. RP
8/11/14 AM at 66; Trial Ex. 2. She was the first and only woman ever to

pass the tests and enter the training program. RP 8/12/14 PM at 66.



On each evaluation trip, the trainee’s performance was graded by
one of the 55 licensed pilots. Trial Ex. 2. Their performance was given a
numeric grade in various ship-handling skills on a “Trip Report.” See e.g.
Trial Ex. 510. The trainee had to “satisfactorily perform” in their program
to be licensed. RP 8/13/14 AM at 38. On the seven-point scale a grade of
five was “satisfactory.” 8/12/14 PM at 85." Trainees who performed
“satisfactorily” were entitled by law to a license. RP 8/12/14 PM at 76-78.

By October 2008, the all-male TEC had required Captain Sweeney
to complete 230 evaluation trips, 100 more than legally required. On
October 31, 2008, the TEC recommended to the Board that her program
be ended. Trial Ex. 10. On May 19, 2009, the Board denied her a license.
Trial Ex. 119, 120. Out of the 2005 class, the Board licensed 15 men. RP
8/11/14 AM at 43. It denied Sweeney a license, even though her average
ship-handling scores on her Trip Reports were above a “five” and hence
“satisfactory.” RP 8/19/14 AM at 89; Trial Ex. 27. Her scores were the
same or better than those of men who were licensed. Id.

B. The Board Presented a Lengthy Case During Trial.

The trial lasted six weeks. CP 3941-42. Over Plaintiff’s repeated

" The first ten trainees in the 2005 class were graded on a four point scale; the next eight
trainees, which included Sweeney and seven men, were graded on a seven point scale.
The change occurred in 2007. /d. See also Sweeney Trip Rpt., Trial Ex. 510 (7-pt scale);
Ward Trip Report, Trial Ex. 575 (4-pt scale).
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objections, Judge Shaffer gave the Board four of the six weeks to put on
its case.” She permitted the Board to call 21 witnesses, including every
TEC member and Commissioner it chose to call and nine training pilots
who had scored Captain Sweeney on her trips, even though these pilots
had never talked to the TEC or Board about Sweeney and any
observations of her offered in testimony which were not documented in
3

their trip reports could not have possibly influenced the decision.

C. The Facts Presented At Trial Showed Discrimination.

After the six-week trial, the jury deliberated for seven days and
returned a verdict for Sweeney. CP 3941-42. It awarded damages of
$3,615,958. CP 3941-42. The Board filed a motion for a new trial, which
was denied. CP 4018-4019. Substantial evidence supported the verdict. It
showed that piloting was a male dominated industry; gender biased
comments were directed at Captain Sweeney; and she was treated less
favorably than men by the supervising pilots and the TEC during her
training program and by the Board in denying her a license.

1. Piloting is a Male-Dominated Industry.

2 See RP 8/20/14 PM at 29-30 (Board starts case after calling Commissioner Hulsizer out
of order in Plaintiff’s case) to RP 9/17/14 AM at 70-71 (Board rests). See RP 8/2/14 AM
at 5-16 (discussing Plaintiff’s objections and court’s refusal to limit the Board’s case). /d.
at 9 (“I appreciate the plaintiff's feelings that it's not fair for the defense to go two or three
times as long as the plaintiff's case, but there is no legal rule that says the defense can't,
even though I cannot think of a time I've ever seen this before.”)

3 See e.g., RP 8/26/14 PM at 66-67(Bujacich), 8/27/14 PM at 62 (Sliker), 8/28/14 AM at
18-19 (Carlson), 9/2/14 AM at 36-38 (Soriano),9/9/14 AM at 90 ( Flavel).

10



The jury heard evidence that piloting in the Puget Sound is a male-
dominated industry. All licensed pilots are members of the Puget Sound
Pilots Association, which is all male and has been for its 115 year history.
RP 8/20/14 AM at 11. Captain Sweeney was the first woman to ever
qualify as a trainee, RP 8/12/14 PM at 66, and would have been the first
woman to become a Puget Sound pilot. RP 8/20/14 AM at 11. Out of the
2005 class, the Board licensed 15 of the 17 men. It denied Captain
Sweeney a license. RP 8/11/14 AM at 43.

Captain Dudley, the Board’s chair, testified that the industry had a
history of nepotism characterized by “men looking out for other men.” RP
8/12/14 PM at 63-65. Captain Mayer testified about a promotional video
the Pilots Association created, in which not a single woman was shown,
either as a pilot, mate, or even a deckhand. RP 8/20/14 PM at 70; RP
8/25/14 AM at 110-111.* Plaintiff’s nationally renowned expert in gender
bias, Dr. Barbara Reskin, testified that in male dominated trades the desire
of men to continue their uniformity and dominance is common. RP
8/19/2014 PM at 32.

2. Sexist Comments Were Directed at Sweeney.

Puget Sound pilots, Commissioners, TEC members, and

% See also RP 8/11/14 PM at 70 (Ketra Anderson testifying that “the maritime industry
for women is a very tough road”) .

11



supervising pilots made negative sexist comments about Captain Sweeney
or about women seeking positions of authority in the piloting industry.
For example, male pilots who were Pilot Association members told
Captain Sweeney that “they would never lower their standards to let a
woman in.” RP 8/19/14 AM at 94. Captain Hunziker, another pilot who
graded Sweeney, told the Seattle Post Intelligencer that, “once there is a
woman pilot, I am heading down the road.” RP 8/14/14 PM at 70. He
also told Sweeney in front of a group of pilots at a sexual harassment
training session: “This is all because of you.” RP 8/19/14 AM at 95.°
Captain Mayer, a TEC member, questioned if the TEC should
“reward [Captain Sweeney] by “letting her in” to the all-male Pilots
Association. RP 8/25/14 AM at 86; Trial Ex. 8. Ole Mackey, a TEC and
Board member, told Sweeney she was “under a spotlight” and the TEC
and Board had to “make doubly sure she was ready to be licensed.” RP
8/13/2014 PM at 67; RP 9/17/2014 at 21. Captain Hannigan, a key TEC
and Board member, disparaged women assuming power or authority in the
pilot industry in an email to other male TEC members telling them that the
female Board administrator, Judy Bell, “would love to neuter us (in more

ways than one).” RP 8/18/14 AM at 48; Trial Ex. 76.

* Commissioner Hulsizer admitted that she knew about these comments from Sweeney’s
counsel’s presentation to the Board, but did no investigation before voting to deny
Captain Sweeney a license. RP 8/13/2014 PM at 60.

12



3. Men Were Given Breaks and Treated More Favorably.

The evidence showed the TEC and the Board gave male trainees
breaks and treated them more favorably than Sweeney. For example, the
Board “reinterpreted” the requirements for a license to allow Captain Pat
Kelly to sit for the written entrance exam when he could not meet the
basic experience requirement for a license. RP 8/13/14 AM at 33. Kelly’s
father and grandfather were pilots. /d. Male supervising pilots were
allowed to grade trainees who were their younger brother or friends.’ Male
pilots also mentored male trainees but not Captain Sweeney.’

4. Captain Sweeney Was Treated Differently Than Men
Who Were Licensed.

Sweeney used Captain Larry Seymour as a comparator. Over the
last two extensions of her training program that involved 19 evaluation
trips, Captain Sweeney’s scores in “ship-handling” were better than
Seymour’s scores and were going up, while Seymour’s scores were going
down. RP 8/14/14 AM at 27-29. But the Board licensed Seymour and not
Sweeney. Id. at 29. When asked about pilot criticism of Seymour’s

performance, Commissioner Hulsizer admitted “perhaps we shouldn’t

¢ Captain Joe Semler reviewed his brother, trainee Steve Semler, on multiple occasions.
RP 8/28/14 PM at 3-4. Captain Hannigan testified that the Board did not have a policy
protecting against favoritism in this form. RP 9/16/14 AM at 130. Hannigan had a
friendship with trainee Hannuksela and graded him. Trial Ex. 42.

7 The Puget Sound Pilots Association had a mentoring program. RP 9/16/14 AM at 131;
RP 9/17/14 AM at 96. Captain Sweeney testified that the Association “did not in any
way facilitate a mentor for me. I did not have a mentor.” RP 9/17/14 AM at 96.
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have licensed him.” Id. Captain Sweeney’s scores in the critical area of
ship-handling were also as good as or better than trainees Kelly, Sliker and
Marmol.® Sweeney had the same or fewer interventions over the same
number of trips during her last two extensions as Kelly and Marmol. RP
8/18/14 AM at 19-20; Trial Ex. 90. All three were licensed. Id. °

Captain Sweeney’s performance was as good as men who were
licensed, even though the TEC forced her to do 111 more evaluation trips
than legally required. Hannigan admitted that trainees are more closely
scrutinized the more extensions they get, and that supervising pilots might
intervene more quickly even when the trainee is performing well because
the pilot knows the trainee’s program was extended. RP 8/18/14 AM at
93-94.'° The TEC also gave Sweeney substantially more evaluation trips
with less experienced pilots than male trainees.'' Captains Hannigan and
Kromann, another TEC member, admitted that newly licensed pilots

intervene more quickly and grade more harshly.'?

8 RP 8/18/14 AM at 17-18 (Marmol), 28-29 (Kelly) and 88-89 (Sliker).

° The Trip Reports for Sweeney and all other trainees that showed their scores and
interventions were admitted into evidence, so the jury was able to make its own
comparisons. RP 9/16/14 AM at 6-8; Trial Exs. 322-553, 569-587.

' Hannigan also noted that “the more you observe an object -- in this case, the trainee --
the more it changes so that your observation ceases to be accurate.” RP 8/18/14 AM at
95; RP 9/15/14 PM at 63.

'"RP 9/15/14 PM at 61-62 (Hannigan admitted 27% of Sweeney’s trips were with new
pilots, compared to 13% (Seymour), 11 % (Hannuksela), 7% (Kelly), and 4 % (Sliker)).

2 RP 9/8/14 PM at 15-16 (“I found that there was, indeed, a trend that they [new pilots]
14



S. The Board Terminated Sweeney’s Program at Its
October 31, 2008 Board Meeting.

At a closed session during its October 31, 2008 meeting, the Board
voted to end Sweeney’s training program. It sent Captain Sweeney a
November 12, 2008 letter written by TEC chair, Captain Snyder, stating
that her program was being terminated because she had not progressed in
the critical ship-handling areas of “heading control,” “use of tugs” and
“speed control” and her level of performance in these areas was not
“satisfactory.” Trial Ex. 14. As discussed, these assertions were false. Her
scores were above a “5” which was a “satisfactory” score and were
improving. RP 8/13/14 PM at 78.

6. The Board Invited Sweeney to Make a Presentation.

The Board decided at its October 2008 meeting it would not deny
Sweeney a license until she was given the opportunity to present her
comments about her performance in the training program. Trial Ex. 10
(meeting transcript). On April 9, 2009, Captain Sweeney’s counsel,
Deborah Senn, made a presentation to the Board in which she said
Sweeney was treated unfairly by being assigned more evaluation trips by
new pilots, who intervene more quickly, than male trainees. She also said

pilots had made sexist comments to Captain Sweeney. Trial Ex. 18.

were probably more quick to do an intervention...I found that they were maybe more
quick to grade a little more harshly.”).
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7. The Board Denied Sweeney a License at Its May 19
Meeting Without Doing an Investigation.

At a closed session of its May 19 meeting, the Board voted to deny
Captain Sweeney a license even though it had not investigated Ms. Senn’s
assertions that unfair treatment and gender bias had affected the evaluation
of Sweeney’s performance.13 The Board decided it could investigate later
if necessary. Trial Ex. 88. During the meeting, no Board member
mentioned Sweeney’s Training Trip scores, interventions, number of
extensions or anything having to do with her performance.”

D. Procedural Facts Related to Assignments of Error.

1. Defendant Testified About Its May 19 Closed-Door
Meeting and the Data Allegedly Considered.

At his first deposition on January 22, 2013, Captain Dudley was
asked about the Board’s discussion of Sweeney leading up to its decision
not to license her. CP 144. He said there was “extensive discussion” but
he did not recall the details, and he had no notes. Id. When asked if there
were any other documents that would refresh his recollection of the
discussions in closed session, he said: “If there are any, they should have

already been turned over in your production request.” CP 1077.

" RP 8/13/14 PM at 51-52; Trial Ex. 88 (Transcript of 5/19/09 Closed-Door Board
Meeting); 8/13/14 PM at 67 (“[T]here was no investigation about discrimination before
this licensing decision was made, right? That’s true.”)

' See Trial Ex. 88 (transcript of meeting); Trial Ex. 14 (11/12/08 letter).
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Captain Sweeney’s counsel then showed Captain Dudley the
minutes from the Board’s open session on May 19, 2009, and asked if this
showed what the Board discussed. CP 1078. Captain Dudley replied no,
“because the discussion was held in closed session.” Id. When Sweeney’s
counsel asked Dudley to state “everything you recall about that closed
session,” the Board’s counsel did not object, and Dudley responded that “a
fair amount of detail regarding Captain Sweeney’s performance up to that
point” was discussed, along with “other issues,” but he did not recall what
“specifically other than the general sense that a discussion ensued about
what the TEC was going to recommend.” Id. "

At his second deposition 18 months later, Captain Dudley was
reminded of his prior testimony about the May 2009 closed session and
was asked if he recalled anything further about the méeting. The Board’s
counsel objected and directed him not to answer “if it requires him to
disclose the content of any attorney communications made during any
closed session.” CP 1140 (emphasis added). Questioning continued and

Dudley testified:

I’ve already told you what the specific considerations were,
done by each and every Board member, that they weighed
all of her training trip reports, all of the documents they had
in front of them, and so all of those things were considered

'3 Board member Hulsizer also testified, without objection from counsel, about the
substance of the closed door meetings. See CP 239-240; see also CP 2648, infra n. 26.
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by each Board member as they decided how to vote.

CP 1141 (emphasis added).

A few days later, Captain Hannigan, also testifying as the Board’s
CR 30(b)(6) representative, stated that the May 19, 2009, meeting was the
“critical” meeting “when the Board denied Captain Sweeney her license.”
CP 1152. He explained that up to that point, the Board had made no
decision on Captain Sweeney’s license, and the Board could have gone

either way at that meeting.

The Board did not make a final determination with regard
to her suitability for licensure until after she and her
attorney made a full presentation to the Board and all the
facts as they chose to present them were made public to the
Board, and then the Board had an opportunity for a month
to study the information that was provided to them.

At that time the Board could have renewed Captain
Sweeney’s training license or chosen to take—chosen her
to be suitable for licensing.

CP 1152-53.

Thus, at that point, less than a month before trial, the Board made
clear that it would argue and its key witnesses would testify at trial that the
Board had continued to analyze, evaluate, and deliberate about Sweeney’s
performance and eligibility for a license all the way up to the May 19
meeting, and that meeting was the “critical” one at which the Board
members discussed “all the documents they had in front of them,”

including information “presented to them” by Sweeney and her attorney in
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April, and then the Board “decided how to vote.” CP 1141.

2. The Board Withheld Contemporaneous Documentation
Regarding Its Decision.

Despite these assertions, the Board had not produced any
contemporaneous documentation whatsoever about what it actually
considered or discussed at its final, decisive meeting about Captain
Sweeney’s license. CP 1153. The only documentation of the Board’s
actual reasons for its decision that it had disclosed in discovery was from
November 2008 (Trial Ex. 14). See CP 1142 (When asked whether the
Board had any reasons for denying Captain Sweeney a license besides
those documented in its November 12, 2008 letter to Sweeney, Captain
Dudley testified “yes,” but they “just have not been documented ....”).

When Captain Hannigan was asked whether there was any
subsequent documentation of the reasons for the Board’s decision, he said
there “may have been a document that would be covered by attorney-
client privilege.” CP 1014. Captain Hannigan explained that he thought
he may have written an e-mail to Assistant Attorney General (AAG)
Susan Cruise, “with my analysis of Deborah Senn’s presentation to the
Board.” CP 1015. He stated that he did not believe it had been
disseminated to the Board, but also could not recall if it had even been

sent to anyone, even the AAG. CP 1015. He also conceded that this
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would likely be the only document that would contain reasons for the
Board’s decision beyond what was in the Nov. 12, 2008 letter. CP 1017.

The day after this deposition, on July 10, 2014, the Board produced
an updated privilege log with six new documents listed, consisting of
emails and attachments created in April and early May 2009, concerning
Captain Sweeney. CP 1067-68. In the privilege log the Board claimed it
was withholding these documents based on the attorney-client privilege; it
did not mention the work product doctrine. Id. Although the Board
admits these were the emails “mentioned by Captain Hannigan” in his
deposition the previous day, none of them is from Hannigan to AAG
Cruise. See CP 1290. One in particular, dated May 4, 2009 and the only
one at issue in this appeal, appeared to contain ten attachments concerning
facts about Sweeney’s performance, the scores she and other pilot trainees
received, and the Board’s training and licensing decisions with respect to
her and others. CP 1067-68.

3. The Board Asserted New Reasons for Its Decision,

Implicating the Documents and Discussions that Took
Place in April and May of 2009.

On June 14, 2014, the Board filed a summary judgment motion. It
asserted that every Commissioner would likely testify at trial that the
decision had been made based on a full assessment of Sweeney’s scores

and trip reports by each of the Commissioners. The Board also focused
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intently on the number of “interventions™ Captain Sweeney had, CP 697-
98, particularly in comparison to other trainees. CP 712, 1761-62. By the
time the Board filed its Reply brief, its motion was based primarily on
Sweeney’s interventions. CP 1759-63. Yet, none of the contemporaneous
evidence that had been produced to Plaintiff even mentioned interventions
as part of the Board’s decision-making process. See Trial Exs. 12, 14.
Now, in the month before trial, the Board made clear it would argue at
trial that (1) it had not made its final decision until the May 2009 meeting,
(2) it considered additional factors and information during that meeting,
which it had not considered previously, including data provided during
and collected in response to Senn’s presentation, and (3) its decision was
based in substantial part on the number of interventions Sweeney had,
particularly in relation to other trainees, even though the documentary
evidence of its decision showed no mention of interventions.

4. Plaintiff Moved to Compel Production of Documents.

Plaintiff did not believe the Board had actually considered any new
information at its May 19, 2009, closed session. See CP 1100. Plaintiff
believed that, as with the October 31, 2008, closed-door meeting at which
the Board accepted the recommendation of the TEC to end her training
program, the Board did not discuss her performance or how she compared

to other pilots, or the number or severity of her “interventions.” She
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believed the transcript of the “critical” meeting at which the decision was
made to deny her a pilot’s license would show that the Board did not
discuss anything new, not even information that she and her attorney had
offered, or that the Board itself had collected in response. She believed
the Board was simply trying to portray itself as having given careful,
unbiased consideration to the information and concerns she and her
attorney had presented, when in fact it did no such thing and simply
carried out its previous, biased decision. CP 1105-06. But unless she was
able to get the documentary evidence showing what the Board actually
considered, it would be free to present this false picture to the jury.

On July 14, 2014, Plaintiff moved to compel production ot the
documents withheld by the Board, including the six emails and
attachments the Board had just disclosed four days earlier and the May 4,
2009, email and attachments at issue in this appeal. See CP 994-95. She
pointed out that the privilege log itself suggested that Hannigan’s
testimony about the email was wrong. CP 995, 1727. She argued that the
Board had “placed at issue what was known, considered and/or discussed
by the Defendant Board prior to and at the May 19 meeting concerning
Captain Sweeney and specifically Ms. Senn’s April 9, 2009 presentation.”
CP 996; see also CP 1728. The Board responded, admitting it had

“overlooked” the emails until Hannigan testified about them, and claimed

22



all of them and their attachments were privileged. CP 1293-94. It did not
offer to produce or redact any part of them.

Plaintiff also moved to compel production of the transcript of the
May 19, 2009, closed meeting or, alternatively, that the Board be barred
from asserting it considered new factors or information at that meeting.
CP 1099-1100, 1109-10. In response, the Board refused to say that it
would not assert that: (1) it had considered other factors and information
not previously stated as a reason for the decision; (2) it had “extensive
discussion” about Swe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>