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| INTRODUCTION AND SUMMARY OF THE ARGUMENT

The legislature adopted a balanced approach to subjecting state
agencies to local development regulations. On the one hand, the Growth
Management Act (“GMA?”) sets a clear default rule: agencies must comply
with those regulations. On the other hand, the legislature adopted several
agency-specific exceptions to the rule and drew one significant boundary:
local development regulations may not be used to preclude the siting of
essential public facilities, including highways of statewide significance,
The legislature also adopted provisions addressing how the Washington
State Department of Transportation (“WSDOT”) and local governments
are to coordinate to apply local regulations more efficiently and effectively
to state highway projects.

Seattle’s Grading Code (“Code”) fits within this balanced statutory
structure. The Code draws a reasonable line: it exempts work within a
highway right-of-way, but applies to work outside that right-of-way. The
City required WSDOT to obtain grading permits for work within
temporary construction easements adjacent to, but outside of, the State
Route (“SR”) 520 highway right-of-way. WSDOT obtained the permits.
The permits impose no requirement on WSDOT beyond its self~imposed

requirements.



WSDOT sued to challenge the City’s authority to require the
permits. WSDOT contends the balance struck by the legislature—and the
Code structured around that balance—are preempted by a preexisting
statute giving WSDOT the authority to acquire and develop property for
highway purposes. That contention lacks merit because a preexisting
statute about WSDOT’s proprietary authority does not trump the later
statutes dealing with local governments’ regulatory authority.

Even if the Code were not preempted, WSDOT argues the Code’s
exemption for work within a “highway right-of-way” does not apply
because the temporary construction easements are highway right-of-way.
The temporary construction easements are not highway right-of-way
because they are not part of the SR 520 right-of-way, and because none of
the easements constitutes a strip of land some portion of which is open to
public vehicular travel.

Because WSDOT fails to carry its burden to prove the City lacked
the authority to require the grading permits, the City respectfully asks this

Court to reverse the trial court and dismiss this action.



IL ASSIGNMENTS OF ERROR

A Assignments of error.

L. The trial court erred in determining the City’s authority to
require grading permits under RCW 36.70A.103 is preempted by other
statutes and case law.

2. The trial court erred in determining the construction
easements are “highway right-of-way” within the meaning of an
exemption in the City’s Grading Code.

B. Issues pertaining to assignments of error.

1. Although the legislature granted WSDOT proprietary
authority over state highways, the legislature later required state agencies
to comply with local development regulations, precluded local
jurisdictions from preventing the siting of essential public facilities,
recognized local jurisdictions’ authority over highway projects, and
repeatedly directed WSDOT to work with local governments to obtain
local permits. The City required WSDOT to obtain grading permits that do
not preclude the siting of essential public facilities. Are ‘ih;é City permits
authorized by state law?

2. The Code requires permits for grading outside a “highway
right-of-way,” which means a strip of land, any portion of which is open

as a matter of right to public vehicular travel. WSDOT acquired



construction easements on sites adjacent to, but outside highway right-of-
way. Are the easements subject to the Code?
[II. STATEMENT OF THE CASE

A. WSDOT acquires temporary construction easements adjacent
to, but outside, the SR 520 right-of-way.

WSDOT’s highway plat maps and permit plans show where
grading for the SR 520 project will occur.! To perform the work, WSDOT
acquired temporary construction easements from the City,” the University
of Washington,” and the Washington State Department of Natural
Resources.” Grading includes constructing an access road and storm-
water-runoff detention ponds, installing temporary pilings, moving soil,
and regrading land covered by water.” The easements allow only
construction-related activities for a limited period of time, and no portion
of the easements is open for public vehicular travel.®

WSIE@T”S grading plan and plat maps show the construction

easements lying outside of the WSDOT-delineated SR 520 highway right-

L CP43; CP 46-49; CP 51; CP 94-95,
2P 52-71.

S Cp72-82.

4P 96,

S CP 94; CP 83-84; CP 95, CP 111-116.
8 CP 53; CP 60; CP 72.



of-way.” WSDOT’s SR 520 plat map also shows the areas where WSDOT
will acquire new highway right-of-way for the project;® the construction
easements are not among those areas.”

B. WSDOT applies for grading permits and files its LUPA
petition after the permits are issued.

The Code requires a permit for grading work, but exempts grading

outside of “highway right-of-way.”'

After consulting with the City to
determine if grading permits were required, WSDOT applied for the
permits.'' The City issued the permits conditioned on WSDOT complying
with vibration standards it developed and applies to other areas outside its
highway rights-of-way.'*

With the permits in hand, WSDOT filed its LUPA petition

challenging the City’s authority to require the pe}rmits.ES

" CP 43-51 (plat maps); CP 111 (grading plan). SR 520The highway right-of-way is
marked by heavy underlined backslashes ////////] and labeled “Existing R/W” on the plat
maps, and “Limited Access/WSDOT Right of Way” on the grading plan. The

construction easement boundaries are marked by a heavy solid line on the plat
maps, and as a heavy dashed ling ~--nm-mv on the grading plan and are labeled
“Temporary Construction Easement,”

8 P 43-51.

°1d.

19 Seattle Municipal Code (“SMC”) 22.170.060.B.14. Reproduced at CP 252-254.
1 CP 86-87.
2 CP 120-185 (permits). Compare CP 106-107 (WSDOT vibration standards),
13
CP i-6.



C. The trial court rules the Code is preempted, and in any event
the construction easements are exempt “highway rights-of-
way.”

The trial court ruled the City’s authority to impose development
regulations on SR 520 construction is preempted by RCW 47.01.260(1),
which gives WSDOT certain authority over state highway construction,
and Chapter 47.52 RCW, which gives WSDOT certain authority over
limited-access facilities.* The court also ruled the construction easements
are “highway right-of-way” within the meaning of the Code’s

exemption.'” The City appeals that decision.

IV. ARGUMENT

In conducting its de novo review under LUPA,'® this Court may
grant relief to WSDOT only if it carries its burden of establishing that one
of the LUPA standards has been met.'” WSDOT cannot sustain that
burden. The City has authority to require the grading permits because state
law requires WSDOT to comply with local development regulations that

do not preclude the siting of essential public facilities, such as SR 520.

¥ Order Granting WSDOT’s Petition (“Order”) at CP 288,
15 Order at CP 287.

'8 Wells v. Whatcom County Water Dist. No. 10, 105 Wn. App. 143, 150, 19 P.3d 453
(2001) (“We stand in the shoes of the superior court and review the...action de novo on
the basis of the administrative record.”).

17 See RCW 36.70C.130(1).



The City correctly applied its Code to WSDOT’s work in temporary
construction easements outside the SR 520 highway right-of-way.
A. Applying the Code to WSDOT follows the statutory rule that

state agencies must comply with local development regulations
that do not preclude the siting of essential public facilities,

1. The statutory rule is deliberate and balanced.

The text, structure, history, and purpose of the GMA and related
laws demonstrate a simple rule: all state agencies must comply with local
development regulations to the extent they do not preclude the siting of
essential public facilities.

a) The statutory text is clear.

The text of the GMA indicates the essential balance. The default
rule is; “State agencies shall comply with the local comprehensive plans
and development regulations and amendments thereto....”'* But local
regulations may not go too far: “No local comprehensive plan or
development regulation may preclude the siting of essential public
facilities.”'? Essential public facilities include highways of statewide

significance, such as SR 520.%

1 RCW 36.70A.103.
9 RCW 36.70A.200(5).

20 See RCW 36.70A.200(1) (essential public facilities include “state or regional
sransportation facilities as defined in RCW 47.06.1407); RCW 47.06.140(1) (highways
of statewide significance designated by the legislature under chapter 47.05 RCW are
essential state public facilities under RCW 36.70A.200); RCW 47.05.021(3) (“The
department or the legislature shall designate state highways of statewide significance



This Court applied that balanced approach to resolve a dispute
between the Port of Seattle and a city over the Port’s construction of an
airport runway. One the one hand, this Court affirmed that a dirt haul route
was part of the airport essential public facility and the route could not be
precluded by the city’s development regulations.”! On the other hand, the
Court affirmed the Port’s obligation to comply with city permit
requirements, even if they increased the Port’s construction costs.”

b) The statutory structure confirms the text.

The structure of the GMA and statutes controlling specific state
agencies confirms that the default rule means what it says. For example,
the GMA includes an exception to the default rule to allow the Department
of Social and Health Services (“DSHS™) to establish secure community
transition facilities for sexually-violent predators on McNeil Island and
elsewhere.” This exception is echoed in the statutes specific to those

DSHS facilities: “Notwithstanding [the default rule in the GMA] or any

under RCW 47.06.140, If the department designates a state highway of statewide
significance, it shall submit a list of such facilities for adoption by the legislature.”); S.
Con. Res. 8403, 56™ Leg., 1999 Reg. Sess. (Wa. 1999) (legislature adopting “the
system of State Highways of Statewide Significance as designated by the Washington
State Transportation Commission through Resolution 584 dated December 17, 1998”);
and Transportation Commission Res. 584 (Dec. 17, 1998) (designating SR 520
between Interstates 5 and 405 as a highway of statewide significance).

2L City of Des Moines v. Puget Sound Regional Council, 98 Wn. App. 23, 33-34, 988 P.2d
27 (1999).

22 !d
B RCW 36.70A.103(1) (eiting RCW 71.09.250(1) - (3), RCW 71.09.342, and
RCW 72.09.333).



other law, this section preempts and supersedes local plans, development
regulations, permitting requirements, inspection requirements, and all
other laws as necessary to enable the department to site, construct,
renovate, occupy, and operate” those DSHS facilities.” If the default rule
did not mean what it says—if state agencies did nof have to comply with
local development regulations—there would be no need for exceptions
like these.

By contrast, the statutory structure regarding state highways
manifests an understanding that WSDOT must work within the default
rule. Because local development regulations apply to important state
highway projects, the GMA codifies the legislature’s intent that WSDOT
and local jurisdictions coordinate on applying local development
regulations to those projects:

The legislature recognizes that there are major

transportation projects that affect multiple jurisdictions as

to economic development, fiscal influence, environmental

consequences, land use implications, and mobility of

people and goods. The legislature further recognizes that

affected jurisdictions have important interests that must be

addressed, and that these jurisdictions’ present

environmental planning and permitting authority may resuit

in multiple local permits and other requirements being
specified for the projects.

B RCW 71.09.250(3) (specific to MeNeil Island). dccord RCW 71.09.342(1) (facilities
elsewhere). Secure community transition facilities are also listed specifically among
examples of essential public facilities that may not be precluded through local
development regulations, RCW 36.70A.200(3 ).



The legislature finds that the present permitting system may
result in segmented and sequential decisions by local
governments that do not optimally serve all the parties with
an interest in the decisions. The present system may also
make more difficult achieving the consistency among plans
and actions that is an important aspect of this chapter.

It is the intent of the legislature to provide for more
efficiency and equality in the decisions of local
governments regarding major transportation projects by
encouraging coordination or consolidation of the processes
for reviewing environmental planning and permitting
requirements for those projects.”

The GMA effectuates this goal by mandating a collaborative process to
facilitate multijurisdictional review of transportation projects that cross
multiple local boundaries:

For counties engaged in planning under this chapter, there
shall be established...a collaborative process to review and
coordinate state and local permits for all transporiation
projects that cross more than one city or county boundary.
This process shall at a minimum, establish a mechanism
among affected cities and counties to designate a permit
coordinating agency to facilitate multijurisdictional review
and approval of such transportation pmjeci’s‘%

This structure extends to Title 47 RCW (“Highway Act”), which
directs WSDOT to cooperate with local jurisdictions to identify local
permits, and to initiate timely local review:

The department shall, in cooperation with environmental

regulatory authorities . . . screen construction projects to
determine which projects will require complex or multiple

2 RCW 36.70A.420 (emphasis added).
2 RCW 36.70A.430 (emphasis added).

10



permits. The permitting authorities shall develop methods
Sfor initiating review of the permit applications for the
projects before the final design of the projects.”’

This multiple-statute mandate to coordinate local permitting of
highway projects would not be needed if WSDOT did not have to comply
with local development regulations.

€) The statutory history underscores the

legislature’s deliberate choice to strike the
balance in the text.

The history of the GMA and Highway Act underscores the
legislature’s intent to have WSDOT follow the default rule. The
legislature adopted that rule and the essential public facilities exception in
1991 as part of the first round of amendments to the GMA.*® Just three
years later, in 1994, the legislature amended the GMA and the Highway
Act to recognize the potential for WSDOT and local interests to collide
through local permitting for transportation projects, and to resolve that
conflict not by superseding or preempting local regulations, but through
early and effective coordination between WSDOT and local permitting

authorities.”

2T RCW 47.01.300 (emphasis added).
28 1 aws of 1991, Spec. Sess., ch. 32, §§ 1 and 4.

¥ Laws of 1994, ch, 258, This added the provisions discussed above: RCW 36.70A.420;
RCW 36.70A430; and RCW 47.01.300,

11



The legislature continued its efforts to improve coordination
between WSDOT and local permitting agencies in 2001 and 2003 by
adopting and extending a local-permit-coordination pilot project. The law
was codified in Chapter 47.06C RCW under the heading “Permit

Efficiency and Accountabiiity,”3o

and was premised on WSDOT needing
to obtain local permits for its projects. The law’s goal was for WSDOT
and local governments to cooperate to minimize permitting delay.>! The
law created a “transportation and permit efficiency committee” that
included voting members appointed by WSDOT and the Association of
Washington Cities.*” The committee was directed to “develop a one-stop
permit decision-making process that uses interdisciplinary review of
transportation projects of statewide significance to streamline and expedite
permit decision making” and to “conduct one or more pilot projects to
implement the collaborative review process set forth in RCW 36.70A.430
to review and coordinate state and local permits....”

The pilot projects were to be structured around the reality that local

governments had the authority to make permitting decisions about

30 Laws of 2001, 1st Spec. Sess., ch. 2 {codified as former RCW Chapter 47.06C); Laws
of 2003, ¢h. 8 {amending that chapter). The text of former RCW Chapter 47.06C as
amended in 2003 is attached as an Appendix to this brief. The law expired March 31,
2006. See Former RCW 47.06C.901; Laws of 2003, ¢ch. 8, § 3.

3 pormer RCW 47.06C.010.
2 pormer RCW 47.06C.010 and .030(1).
33 Former RCW 47.06C.040(1)(a) and (5).

12



WSDOT projects.>* Pending action by the committee, the legislature
authorized WSDOT to use an interim, multi-step process to streamline
local permitting for its projects.® Like the pilot projects, the interim
process faced the reality that local regulations could prompt changes to
highway project location and design:

It is recognized that [completing local review under the

interim approach] may require an iterative process with

several drafts of various...applications being considered and

revised, and that changes in project location or design

resulting from the permit decisions of one agency may

require revising applications or even reopening permit

decisions of other agencies. All state and local agencies are

expected...to communicate and cooperate to minimize the

number of iterations required and make the process as
efficient and effective as possible.*

This detailed legislation would have been superfluous if the default rule in
the GMA did not obligate WSDOT to comply with local development
regulations that do not preclude the siting of essential public facilities.
The legislature reaffirmed the GMA’s default rule when amending
it in 2001 to exempt DSHS’s secure community transition facilities from
local development regulations. Those exemptions stopped with DSHS;
they “do not affect the state’s authority to site any other essential public

facility under RCW 36.70A.200 in conformance with local comprehensive

34 See Former RCW 47.06C.050 - .060.
35 Rormer RCW 47.06C.070.
36 Former RCW 47.06C.070(6).

13



plans and development regulations...” DSHS enjoys an exception for
one type of facility. All other projects by all other state agencies are
subject to the default rule.

d) The purpose of the GMA is advanced by having

WSDOT cooperate and collaborate with local
governments to obtain local permits.

The underlying purpose of the GMA is furthered by reading the
clear text to require WSDOT to comply with local development
regulations that do not preclude the siting of essential public facilities. The
GMA is founded on the principle that governments “cooperate and
coordinats with one another” when it comes to shaping our landscapes.”
This principle is especially germane to transportation projects—the
legislature recognized the importance of those projects, acknowledged

39 and noted “affected jurisdictions

they are “typically difficult to site,
have important interests that must be addressed....”*® To balance these
considerations, the legislature directed state agencies and local

jurisdictions to collaborate and coordinate on local permits for

transportation projects.”’

3TRCW 36.70A.103 (emphasis added). See Laws of 2001, 2nd Spec. Sess., ch. 12, § 203.
¥ RCW 36.70A.010.

3 RCW 36.70A.200(1).

0 RCW 36.70A.420.

MRCW 36.70A 430,

14



There would be no purpose for this cooperation and coordination
were it not for the default rule setting the boundaries of the field on which
WSDOT and local governments are to engage. One boundary is that
WSDOT may not ignore local development regulations. The other
boundary is those regulations may not preclude the siting of essential
public facilities. Between those boundaries, WSDOT and local
governments are to follow the directive in the GMA and the Highway Act
to cooperate and coordinate.

2. The City’s Code fits within the statutory rule.

The City remained within the boundaries of the statutory rule when
it adopted its Code and applied it to work within WSDOT’s temporary
construction easements, Like every other state agency that possesses no
express exemption, WSDOT must comply with that development
regulation.42

WSDOT does not contend that applying the Code within its
temporary construction easements precludes the siting of SR 520. To the
contrary, the grading permits condition that WSDOT comply with its own
vibration standards in the areas subject to the grading permits.

Because the legislature gave the City the authority to apply its

Code to WSDOT and because doing so does not preclude the siting of

2 RCW 36.70A.103.



essential public facilities. WSDOT cannot sustain its burden of proving
the grading permits should be overturned under LUPA.

3 WSDOT offers no valid basis for ruling the Codeis
unlawful,

WSDOT argued—and the trial court agreed—this deliberate and
balanced statutory approach to local regulation of state highway projects is
preempted by a preexisting statute authorizing WSDOT to build highways.
WSDOT and the trial court believe local regulation of highway projects is
a bad idea. Those arguments lack merit.

a) Local governments’ regulatory authority is not
preempted by WSDOT’s proprietary authority.

WSDOT relies on RCW 47.01.260(1), which grants WSDOT
proprietary authority over state highways:
The department of transportation shall exercise all powers
and perform all the duties necessary, convenient, or
incidental to the planning, locating, designing, constructing,
improving, repairing, operating, and maintaining state
highways....
WSDOT maintains this provision trumps the rule that state agencies must

comply with local development regulations that do not preclude the siting

of essential public facilities.”” WSDOT is mistaken.

+ petitioner Washington State Department of Transportation’s Reply Brief (“WSDOT’s
Reply Brief”) at CP 270; CP 272. The trial court agreed with this argument. See Order
at CP 288,
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Courts harmonize statutes unless a conflict exists.” No conflict
exists here. RCW 47.01.260(1) deals with WSDOT’s proprietary
authority. It answers the question: who may exercise dominion over this
land and these facilities? By contrast, the GMA and related provisions of
the Highway Act deal with regulatory authority, answering the question;
who may oversee and place limits on how those facilities are developed?
This is a simple distinction at the core of land use law: although a property
owner exercises dominion over his or her land, local government may
regulate how the property owner develops and uses that land. Similarly,
although the legislature directs WSDOT to exercise dominion, it also
allows local government to regulate.

This interpretation follows another rule of statutory construction:
construe statutes so all language is given effect with no portion rendered
meaningless or superfluous.” If WSDOT were correct that
RCW 47.01.260(1) precludes local regulation of state highway projects,
what meaning is left in the legislature’s command that WSDOT “develop
methods for initiating review of the permit applications for [highway]
projects before the final design of the projects”?*® Why would the

legislature have adopted and amended an elaborate pilot project to direct a

¥ tre Estate of Kerr, 134 Wn.2d 328, 343, 949 P.2d 810 (1998).
4 Syate v. Keller, 143 Wn.2d 267, 277, 19 P.3d 1030 (2001).
% RCW 47.01.300 (emphasis added).
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“transportation and permit efficiency committee” to develop a processto

247 The legislature

“streamline and expedite permit decision making
would not have adopted meaningless language. The legislature does not
believe RCW 47.01.260(1) trumps local regulatory authority.

Even if the grants of proprietary and regulatory authority
contflicted, another rule of statutory construction would require the
regulatory authority to prevail. “Since legislative policy changes as
economic and sociological conditions change, the relevant legislative acts
which are nearer in time to the enactment in question are more indicative
of legislative intent than those which are more remote.”*®

RCW 47.01.260(1) was adopted in 1979 and remains unchanged.”
The legislature adopted the GMA in 1990;”° added the default rule about

state agencies complying with local development regulations in 1991;"

directed WSDOT to work with local governments to coordinate permitting

47 Forrmer RCW 47.06C.040(1)(a) and (5). See generally Laws of 2001, Ist Spec. Sess.,
ch. 2 (adopting former RCW Chap. 47.06C); Laws of 2003, ch. 8 (amending that
chapter).

8 Connick v. City of Chehalis, 53 Wn.2d 288, 290, 333 P.2d 647 (1958). See also Statev.
Joswick, T1 Wn. App. 311, 315, 858 P.2d 280 (1993).

¥ Laws of 1979, Ex. Sess., ch. 58, § 1. The rest of the section was amended twice for
unrelated matters: to authorize WSDOT to grant indemnities; and to cross-reference a
statute about the authority of diking districts to perform maintenance work on WSDOT
property. Laws of 1983, ch. 29, § 1; Laws of 2006, ch. 368, § 2.

50 L aws of 1990, ¢h. 17, § 1.
St aws of 1992, Spec. Sess., ch. 32, § 4.
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in 1994; and adopted and amended the “transportation and permit
efficiency committee” pilot project in 2001 and 2003.%* Those more
recent enactments manifest the legislature’s intent about local regulation
of highway projects. The 1979 law does not. |

The case law WSDOT mustered below does not support its
contention that RCW 47.01.260(1) preempts the multiple provisions
directing WSDOT to comply with local development regulations that do
not preclude the siting of essential public facilities. First, the 1965
decision in Deaconess did not address laws adopted more than a quarter
century later.”® Deaconess merely held that a private hospital could not use
a nuisance action to enjoin construction of Interstate 90.” That holding is
irrelevant to a local government’s use of its land use regulatory authority.

Second, the 1980 decision in Seattle Building and Consiruction
Trades Council likewise addressed a different issue, holding that a local

initiative could not determine whether Interstate 90 would be expanded

52 Laws of 1994, ch. 258, § 2.
53 Laws of 2001, 1st Spec. Sess., ch. 2, §§ 5-6.
5% Laws of 2003, ch. 8.

55 Deaconess Hosp. v. Washington State Highway Comm 'n, 66 Wn.2d 378, 393, 403 P.2d
54 (1965). See WSDOT s Reply Briefat CP 276-271.

5 14 at 408,
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when state law determined where highways would be built. 37 Even though
that decision did not deal with post-GMA law adopted more than a decade
later, the decision follows that later-enacted law: local laws may not
preclude the siting of essential public facilities.”® That law does not apply
here, where the Code does not preclude WSDOT from putting SR 520
exactly where WSDOT wants to.

Finally, Residents Opposed to Kittitas Turbines offers no lesson
here.” That decision addressed a different statute with clear preemption
language:

The state hereby preempts the regulation and certification

of the location, construction, and operational conditions of

certification of the energy facilities included under
RCW 80.50.060 as now or hereafter amended.*

No such preemption language exists for WSDOT to avoid the clear rule
that it must comply with local development regulations that do not
preclude the siting of essential public facilities. Had the legislature
intended WSDOT to be free of local regulation, it would have adopted a

provision like the one at issue in Residents Opposed to Kittitas Turbines or

57 Seattle Bldg. and Constr. Trades Council v. City of Seaitle, 94 Wn.2d 740, 747-48, 620
P.2d 82 (1980). See WSDOT’s Reply Brief at CP 272; Washington State Department
of Transportation’s Opening Brief (“WSDOT’s Opening Brief”) at CP 201202,

#RCW 36.70A.103 and .200(1).

%9 Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation
Council (EFSEC), 165 Wn.2d 275, 308, 197 P.3d 1153 (2008}, See WSDOT’s Reply
Briefat CP 273,

O RCW 80.50.110(2).
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the preemption authority for DSHS’s secure community transition
facilities.”! The legislature did not. Instead, the ,‘%@gisiamre said what it
meant: WSDOT is subject to local development regulation and should
coordinate permitting with local jurisdictions.
b) WSDOT’s policy arguments lack merit.

WSDOT’s policy arguments fare no better than its legal ones.
WSDOT claims that requiring it to comply with local development
regulations would “allow a local agency without expertise to supersede”
WSDOT’s authority to build highways.** For example, WSDOT argued
that local jurisdictions implement the International Building Code, which
does not contain standards for highway and bridge construction.®® Echoing
that argument, the trial court reasoned that to allow any local government
regulation of WSDOT activities would foster “mischief” with important
projects.”

Those concerns are not germane to this dispute. Because the Code
does not apply within highway rights-of-way and does not regulate

structures, the City did not review any bridge or highway design. No

61 See RCW 36.70A.103(1) (citing RCW 71.09.250(1) - (3), RCW 71.09.342, and
RCW 72.09.333).

2 WSDOT’s Reply Brief at CP 275.
63 Jd. at CP 274-275.

64 Yerbatim Transcript of Proceedings at 56:16-18. See also Order at CP 288 (“the
grading permit requirement could in other circumstances resulf in conflicting standards
being applied to a single state highway construction contract”).
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mischief occurred here. The City merely required WSDOT to obtain
grading permits for work outside its right-of-way, conditioned the permits
on standards WSDOT applies elsewhere, and allowed WSDOT’s grading
work to proceed with no claim from WSDOT of any practical impact on
its project. Indeed, even beyond the Code there is no contention that the
City purports to dictate how WSDOT designs or develops highways.

Any argument about who should control or regulate highway
design and construction should be directed to the legislature. Although the
trial court may dismiss local land use regulation as “mischief,” the
legislature takes a more balanced view:

The legislature recognizes that there are major

transportation projects that affect multiple jurisdictions as

to...land use implications.... The legislature further

recognizes that affected jurisdictions have important

interests that must be addressed, and that these

jurisdictions’ present...permitting authority may result in

multiple local permits and other requirements being
specified for the pmj@sts.“

The potential for conflict exists. The legislature addressed it througha
balanced, deliberate approach the City respects. This Court should decline
WSDOT s invitation to invent a new approach to this important policy

1SSUE.

65 RCW 36.70A.420.



The Code regulates work outside a “highway right-of-way” in
the adjacent temporary construction easements.

WSDOT argued—and the trial court agreed—that even if the Code
were not preempted, it would not apply to the temporary construction
easements because the Code exempts work within highway rights-of-way.

WSDOT and the trial court misconstrue the meaning of “highway right-of-

1. “Highway right-of-way” is a strip of land, any portion
of which is open as a matter of right to public vehicular
travel,

Under the Code, grading outside a “highway right-of-way”’
requires a grading permit.®® Even though the Code does not define
“highway right-of-way,” its meaning can be discerned from its plain and
unambiguous language.®’

City law defines “right-of-way” in terms of a strip for conveyance
across distance: “a strip of land platted, dedicated, condemned, established
by prescription or otherwise legally established for the use of pedestrians,

vehicles, or utilities.”®® A “highway” is a particular type of strip along

6 SMC 22.170.060.A.2.2 (reproduced at CP 252).

7 See Gorre v. City of Tacoma, 180 Wn. App. 729, 732, 324 P.3d 716 (2014) (if a
statute’s meaning is plain on its face a court will give effect to that plain meaning as an
expression of legislative intent)).

%8 SMC 23.84A.032 (reproduced at CP 260). The Washington State Supreme Court said
right-of-way is “a common expression occurring so frequently that it may be said that
its meaning is well understood by intelligent persons generally, and that it is
understood to be the right of a person to travel over a particular tract of land without
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some portion of which vehicles may travel: “the entire width between the
boundary lines of every way publicly maintained when any part thereofis
open to the use of the public for purposes of vehicular travel.”®” Putting
those two definitions together, the “highway right-of-way” here is the strip
of land comprising SR 520 (a “right-of-way”), a portion of which 1is open
as a matter of right to public vehicular travel (a “highway™).

2. The SR 520 highway right-of-way does not include the
temporary construction easements,

The temporary construction easements are not part of the SR 520
highway right-of-way. The easements are not a strip of land for
conveyance; they are distinct parcels adjacent to a strip of land.”® The
public has no right to travel over any portion of those distinct parcels;
access to them is limited by the terms of the easements, which are for

construction.”! WSDOT itself distinguished the SR 520 highway right-of-

interference.” Kalinowski v. Jacobowski, 52 Wn. 359, 362, 100 P. 852 (1909)). See
also Ryan Mercantile Co, v. Great Northern Ry. Co., 294 F.2d 629, 638 (9th Cir. 196])
(“The term ‘right of way’ is defined as meaning a right of passage over another person’s
tand, and it has been said that this definition has been so universally incorporated into
innumerable decisions that it may be said to be generally accepted.”).

9 SMC 11.14.245 (““Highway’ means the entire width between the boundary lines of
every way publicly maintained when any part thereof is open to the use of the public
for purposes of vehicular travel.”), Accord RCW 46.04.197 (same definition);
RCW 47.04.010(1 1) (“Every way, lane, road, street, boulevard, and every way or
place in the state of Washington open as a matter of right to public vehicular
travel....”).

0P 43-49,51,99-104,

VP at 53 {purpose of easement is 1o allow “construction-related activities™); CP at 60
(same); CP at 72 (same). See Sanders v. Cify of Seattle, 160 Wn.2d 198, 214-15, 156
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way from the temporary construction easements when it delineated the

SR 520 highway right-of-way boundary as “limited access,” and showed
the temporary construction easements outside the highway b@undafy.n

By contrast, in the SR 520 project areas where WSDOT includes

abutting property as part of the highway right-of-way, WSDOT identified
them as “proposed R/W [right-of-way] acquisiﬁan,”73 WSDOT’s
acquisition of additional highway right-of-way for the SR 520 project
follows the statutory requirement that, as a limited access highway right-
of-way, “all property rights...shall be in fee simple.”74 The construction
easements are not fee simple acquisitions—a requirement to being
included in the SR 520 limited-access highway right-of-way.

3. WSDOT offers no valid basis for ruling that the
construction easements constitute highway right-of-
way.

To support its argument that the temporary construction easements

are highway right-of-way, WSDOT invokes its authority to acquire

interests in land:

Whenever it is necessary to secure any lands or interests in
land for a right-of-way for any state highway, . . . or any

P.3d 874, 882-83 (2007) (“The extent of an easement, like any other conveyance of
rights in real property, is fixed by the language of the instrument granting the right.”).

2 CP at 43-49, 51, 99-104, See RCW 47.52.010 (“limited access facility” is a highway
designed for through traffic),

P at49.
RCW 47.52.050(1).
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site for the construction and maintenance of structures and
facilities adjacent to, under, upon, within, or above the
right-of-way of any state highway . . . or for any other
highway purpose, together with right-of-way to reach such
property and gain access thereto, the department of
transportation is authorized to acquire such lands. . . .

75
This provision disproves WSDOT’s point.

The text allows WSDOT to acquire three categories of land:
(1) highway right-of-way; (2) sites for constructing and maintaining
structures for highway right-of-way; and (3) right-of-way to reach the first
two categories.

The construction easements fall into the second category: they are
“sites” for constructing structures in the SR 520 right-of-way. The
easements cannot fairly be considered strips for conveyance across
distance, so they are not right-of-way within the meaning of the first and
third categories. Most crucially, because no portion of the easements is
open as a matter of right to public vehicular travel, they cannot constitute
“highway” right-of-way within the meaning of the first category.”®

WSDOT argued that according to the City’s definition, features of

state highways not open to the public must be excluded from “highway

5 WSDOT s Opening Brief at CP 194, citing RCW 47.12.010.

76 See RCW 47.04.010(11) (defining “highway” as a way “open as a matter of right to
public vehicular travel”), See also RCW 47.04.010 (the definitions in that section
generally apply to all of Title 47).
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right-of-way” and be subject to City regulation.”” WSDOT noted such
restricted-access features as: drainage di‘tphesa medians, and barriers
adjoining travel lanes; highway bridge substructures and Sup@rsirmséures;‘
and the floating pontoons for the SR 520 bridgf;:78

WSDOT misses the point. For a right-of-way to constitute a
“highway,” only a portion of the strip must be open to the public for
vehicular travel. Not every square foot of the strip must be open to
everyone. Highway right-of-way may include slopes, medians, ditches,
signs, girders, and pontoons closed to the public. The presence or absence
of these features does not determine whether the strip is highway right-of-
way. What matters is that a portion of the strip is open as a matter of right
to public vehicular travel.

WSDOT attacks another straw man by proclaiming “highway
right-of-way consists of more than the paved roadway.””” The City agrees.
A “highway right-of-way” may comprise more than the paved roadway.
But that does not advance WSDOT s case here, where the temporary
construction easements are not a portion of the highway right-of-way

containing the paved roadway.

77 See WSDOT’s Reply Brief at CP 268-269.
i,
7 jd at CP 265-268.
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WSDOT is unable to convert its construction easements into
SR 520 “highway right-of way” within the meaning of the Code. The
construction easements are not part of a strip of land and no portion of the
easements is open to the traveling public.
V. CONCLUSION
The legislature took a deliberate and balanced approach to
regulating highway construction when it required state agencies to comply
with local development regulations, precluded local jurisdictions from
preventing the siting of essential public facilities, recognized local
jurisdictions’ authority over highway projects, and repeatedly directed
WSDOT to work cooperatively with local governments to obtain local
permits. The City’s Code respects this statutory structure. WSDOT cannot
sweep aside that careful approach to regulatory policy by invoking a pre-
existing statute giving WSDOT proprietary control over state highways.
WSDOT cannot fit its construction easements into the Code’s
exemption for work within a “highway right-of way.” The construction
easements are distinct parcels that even WSDOT shows as outside the
SR 520 highway right-of-way. The easements cannot constitute “highway
right-of-way” because none is a strip of land some portion of which is

open to public vehicular travel.
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Because WSDOT cannot sustain its burden of proof under LUPA,

the City respectfully asks this Court to reverse the trial court’s decision
granting WSDOT’s petition.

DATED this 24" day of April, 2015.

Patrick Downs, WSBA #25276
Roger D. Wynne, WSBA #23399
Assistant City Attorneys
Attorneys for Appellant, City of Seatrtle
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RCW 36.70A.103: State agencies required to comply with comprehensive plans. Page 1 of 1

RCW 36.70A.103
State agencies required to comply with comprehensive plans.

State agencies shall comply with the local comprehensive plans and development regulations and
amendments thereto adopted pursuant to this chapter except as otherwise provided in RCW71.09.250
(1) through (3), 71.09.342, and 72.09.333.

The provisions of chapter 12, Laws of 2001 2nd sp. sess. do not affect the state's authority to site
any other essential public facility under RCW 36.70A.200 in conformance with local comprehensive
plans and development regulations adopted pursuant to chapter 36.70A RCW.

[2002 ¢ 68 § 15; 2001 2nd sp.s. ¢ 12 § 203; 1991 sp.s. ¢ 32 § 4.]

Notes:
Purpose -- Severability -- Effective date -- 2002 ¢ 68: See notes following RCW 36.70A.200.

intent -- Severability -- Effective dates -- 2001 2nd sp.s. ¢ 12: See notes following RCW
71.09.250.

ces

http://apps.leg.wa.gov/rew/default.aspx?cite=36.70A.103 4/23/2015



RCW 36.70A.200: Siting of essential public facilitics — Limitation on lability. Page 1 of 2

(1) The comprehensive plan of each county and city that is planning under RCW 36.70A.040 shall
include a process for identifying and siting essential public facilities. Essential public facilities include
those facilities that are typically difficult to site, such as airports, state education facilities and state or
regional transportation facilities as defined in RCW 47.06.140, regional transit authority facilities as
defined in RCW 81.1 12.020, state and local correctional facilities, solid waste handling facilities, and
inpatient facilities including substance abuse facilities, mental health facilities, group homes, and secure
community transition facilities as defined in RCW 71.09.020.

(2) Each county and city planning under RCW 36.70A.040 shall, not later than September 1, 2002,
establish a process, or amend its existing process, for identifying and siting essential public facilities
and adopt or amend its development regulations as necessary to provide for the siting of secure
community transition facilities consistent with statutory requirements applicable to these facilities.

(3) Any city or county not planning under RCW 36.70A.040 shali, not later than September 1, 2002,
establish a process for siting secure community transition facilities and adopt or amend its development
regulations as necessary to provide for the siting of such facilities consistent with statutory
requirements applicable to these facilities.

(4) The office of financial management shall maintain a list of those essential state public facilities
that are required or likely to be built within the next six years. The office of financial management may
at any time add facilities to the list,

(5) No local comprehensive plan or development regulation may preclude the siting of essential
public facilities.

(6) No person may bring a cause of action for civil damages based on the good faith actions of any
county or city to provide for the siting of secure community transition facilities in accordance with this
section and with the requirements of chapter 12, Laws of 2001 2nd sp. sess. For purposes of this
subsection, "person” includes, but is not limited to, any individual, agency as defined in RCW
42 17A.005, corporation, partnership, association, and limited liability entity.

(7) Counties or cities siting facilities pursuant to subsection (2) or (3) of this section shall comply with
RCW 71.09.341.

(8) The failure of a county or city to act by the deadlines established in subsections (2) and (3) of
this section is not:

(a) A condition that would disqualify the county or city for grants, loans, or pledges under RCW
43.155.070 or 70.146.070;

(b) A consideration for grants or loans provided under RCW 43.17.250(3); or

(c) A basis for any petition under RCW 36.70A.280 or for any private cause of action.

[2013¢ 275§ 5;2011¢60§17,2010¢ 62 § 1, 2002 ¢ 68 § 2; 2001 2nd sp.s. ¢ 12 § 205, 1998 ¢ 171 §
3:1991sps.c32§ 1]

Notes:
Effective date -~ 2011 ¢ 80: See RCW 42 174,810,

http://apps.leg.wa.govircw/default.aspxcite=36.70A.200 4/23/2015



RCW 36.70A.200: Siting of essential public facilities — Limitation on liability. Page 2 of 2

Purpose -- 2 ¢ 68: "The purpose of this act is to:

(1) Enable the legisiature to act upon the recommendations of the joint select committee on the
equitable distribution of secure community transition facilities established in section 225, chapter 12,
Laws of 2001 2nd sp. sess.; and

(2) Harmonize the preemption provisions in RCW 71.09.250 with the preemption provisions
applying to future secure community transition facilities to reflect the joint select committee's
recommendation that the preemption granted for future secure community transition facilities be the
same throughout the state." [2002 ¢ 68 § 1]

Severability -- 2002 ¢ 68: "If any provision of this act or its application to any person or
circumstance is held invalid, the remainder of the act or the application of the provision to other
persons or circumstances is not affected.” [2002 ¢ 68 § 19.]

Effective date -- 2002 ¢ 68: "This act is necessary for the immediate preservation of the public
peace, health, or safety, or support of the state government and its existing public institutions, and
takes effect immediately [March 21, 20021." [2002 ¢ 68 § 20.]

Intent -- Severability -- Effective dates -- 2001 2nd sp.s. ¢ 12: See notes following RCW
71.09.250.

http://apps.leg.wa.gov/rew/default.aspx 7cite=36.70A.200 4/23/2015



RCW 36.70A.420: Transportation projects — Findings — Intent. Page 1 of |

The legisiature recognizes that there are major transportation projects that affect muitiple jurisdictions
as to economic development, fiscal influence, environmental consequences, land use implications, and
mobility of people and goods. The legislature further recognizes that affected jurisdictions have
important interests that must be addressed, and that these jurisdictions’ present environmental planning
and permitting authority may result in multiple local permits and other requirements being specified for
the projects.

The legislature finds that the present permitting system may result in segmented and sequential
decisions by local governments that do not optimally serve all the parties with an interest in the
decisions. The present system may also make more difficult achieving the consistency among plans
and actions that is an important aspect of this chapter.

it is the intent of the legisiature to provide for more efficiency and equity in the decisions of local
governments regarding major transportation projects by encouraging coordination or consolidation of
the processes for reviewing environmental planning and permitting requirements for those projects. The
legislature intends that local governments coordinate their regulatory decisions by considering together
the range of local, state, and federal requirements for major transportation projects. Nothing in RCW
36.70A.420 or 36.70A.430 alters the authority of cities or counties under any other planning or
permitting statute.

[1994 ¢ 258 § 1]
Notes:

Captions not law -- 1994 ¢ 258: "Section captions used in this act constitute no part of the
law." [1994 ¢ 258 § 6.]

http://apps.leg.wa.gov/rcw/default.aspx?cite=36.70A.420 4/23/2015



RCW 36.70A.430: T ransportation projects — Collaborative review process. Page 1 of 1

For counties engaged in planning under this chapter, there shall be established by December 31, 1994,
a collaborative process to review and coordinate state and local permits for all transportation projects
that cross more than one city or county boundary. This process shall at a minimum, establish a
mechanism among affected cities and counties to designate a permit coordinating agency to facilitate
multijurisdictional review and approval of such transportation projects.

[1994 ¢ 258 § 2.]

otes:
Captions not law -- 1994 ¢ 258: See note following RCW 36.70A.420.

http://apps.leg.wa.gov/rew/default.aspx?cite=36.70A.430 4/23/2015



RCW 47.01.260: Authority of department. Page 1 of 1

(1) The department of transportation shall exercise all the powers and perform all the duties necessary,
convenient, or incidental to the planning, locating, designing, constructing, improving, repairing,
operating, and maintaining state highways, including bridges and other structures, culverts, and
drainage facilities and channel changes necessary for the protection of state highways, and shall
examine and allow or disallow bilis, subject to the provisions of RCW 85.07.170, for any work or
services performed or materials, equipment, or supplies furnished.

(2) Subject to the limitations of RCW 4.24.115, the department, in the exercise of any of its powers,
may include in any authorized contract a provision for indemnifying the other contracting party against
specific loss or damages arising out of the performance of the contract.

(3) The department is authorized to acquire property as provided by law and to construct and
maintain thereon any buildings or structures necessary or convenient for the planning, design,
construction, operation, maintenance, and administration of the state highway system and to acquire
property and to construct and maintain any buildings, structures, appurtenances, and facilities
necessary or convenient to the health and safety and for the accommodation of persons traveling upon
state highways.

(4) The department is authorized to engage in planning surveys and may collect, compile, and
analyze statistics and other data relative to existing and future highways and highway needs throughout
the state, and shall conduct research, investigations, and testing as it deems necessary to improve the
methods of construction and maintenance of highways and bridges.

[2006 ¢ 368 § 2; 1983 ¢ 29 § 1; 1979 ex.s. ¢ 58 § 1.]

http://apps.leg.wa.gov/rcw/default.aspx7cite=47.01.260 4/23/2015



RCW 47.01.300: Environmental review of transportation projects — Cooperation with ot.. Page 1 of 1

The department shall, in cooperation with environmental regulatory authorities:

(1) Identify and document environmental resources in the development of the statewide multimodal
plan under RCW 47.06.040;

(2) Allow for public comment regarding changes to the criteria used for prioritizing projects under
chapter 47.05 RCW before final adoption of the changes by the commission;

(3) Use an environmental review as part of the project prospectus identifying potential environmental
impacts, mitigation, the utilization of the mitigation option available in RCW 90.74.040, and costs during
the early project identification and selection phase, submit the prospectus to the relevant environmental
regulatory authorities, and maintain a record of comments and proposed revisions received from the
authorities;

(4) Actively work with the relevant environmental regulatory authorities during the design alternative
analysis process and seek written concurrence from the authorities that they agree with the preferred
design alternative selected,

(5) Develop a uniform methodology, in consultation with relevant environmental regulatory
authorities, for submitting plans and specifications detailing project elements that impact environmental
resources, and proposed mitigation measures including the mitigation option available in RCW
90.74.040, to the relevant environmental regulatory authorities during the preliminary specifications and
engineering phase of project development;

(6) Screen construction projects to determine which projects will require complex or multiple permits.
The permitting authorities shall develop methods for initiating review of the permit applications for the
projects before the final design of the projects;

(7) Conduct special prebid meetings for those projects that are environmentally complex; and

(8) Review environmental considerations related to particular projects during the preconstruction
meeting held with the contractor who is awarded the bid.

[2012¢ 62§ 1;,1994 c 258 § 4.]

es:
Captions not law -- 1994 ¢ 258: See note following RCW 36.70A.420.
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The following words and phrases, wherever used in this fitle, shall have the meaning as in this section
ascribed to them, uniess where used the context thereof shall clearly indicate to the confrary or unless
otherwise defined in the chapter of which they are a part:

(1) "Alley." A highway within the ordinary meaning of alley not designated for general travel and
primarily used as a means of access {o the rear of residences and business establishments;

(2) "Arterial highway." Every highway, as herein defined, or portion thereof designated as such by
proper authority;

(3) "Business district.” The territory contiguous to and including a highway, as herein defined, when
within any six hundred feet along such highway there are buildings in use for business orindustrial
purposes, including but not limited to hotels, banks, or office buildings, railroad stations, and public
buildings which occupy at least three hundred feet of frontage on one side or three hundred feet
collectively on both sides of the highway;

(4) "Center line." The line, marked or unmarked parallel to and equidistant from the sides of a two-
way traffic roadway of a highway except where otherwise indicated by painted lines or markers;

(5) "Center of intersection." The point of intersection of the center lines of the roadways of
intersecting highways;

(6) "City street." Every highway as herein defined, or part thereof located within the limits of
incorporated cities and towns, except alleys;

(7) "Combination of vehicles." Every combination of motor vehicle and motor vehicle, motor vehicle
and trailer, or motor vehicle and semitrailer;

(8) "Commercial vehicle.” Any vehicle the principal use of which is the transportation of
commodities, merchandise, produce, freight, animals, or passengers for hire;

(9) "County road." Every highway as herein defined, or part thereof, outside the limits of
incorporated cities and towns and which has not been designated as a state highway, or branch
thereof,

(10) "Crosswalk." The portion of the roadway between the intersection area and a prolongation or
connection of the farthest sidewalk line or in the event there are no sidewalks then between the
intersection area and a line ten feet therefrom, except as modified by a marked crosswalk;

(11) "Highway." Every way, lane, road, street, boulevard, and every way or place in the state of
Washington open as a matter of right to public vehicular travel both inside and outside the limits of
incorporated cities and towns;

(12) "Intersection area.” (a) The area embraced within the prolongation or connection of the lateral
curb lines, or, if none, then the lateral boundary lines of the roadways of two or more highways which
join one another at, or approximately at, right angles, or the area within which vehicles traveling upon
different highways joining at any other angle may come in conflict;

(b) Where a highway includes two roadways thirty feet or more apart, then every crossing of each
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roadway of such divided highway by an intersecting highway shall be regarded as a separate
intersection. In the event such intersecting highway also inciudes two roadways thirty feet or more
apart, then every crossing of two roadways of such highways shall be regarded as a separ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>