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I. INTRODUCTION: 

 Respondent DEUTSCHE BANK NATIONAL TRUST 

COMPANY, AS TRUSTEE, ON BEHALF OF THE HOLDERS OF THE 

WAMU MORTAGE PASS-THROUGH CERTIFICATES, SERIES 2006-

AR4 (“Deutsche Bank” or “Respondent”) foreclosed on the real property 

located at 2804 E. Lake Sammamish Pkwy NE., Sammamish, WA 98074 

(the “Property”) on December 13, 2013.  On April 14, 2015, Deutsche 

Bank filed a Complaint for Unlawful Detainer of the Property, seeking a 

judgment and writ of restitution, which were later issued by the Court.   

 On August 14, 2014, Appellant filed a Motion For Order to Show 

Cause to Vacate the Writ of Restitution.  This motion was not heard 

because on September 4, 2014, Appellant filed a Notice of Bankruptcy 

Filing and Automatic Stay, reporting that he had filed a Chapter 13 

Bankruptcy Case on August 4, 2014, Case No. 14-158690TWD.   

 In the Bankruptcy Case and related Adversary Proceeding, 

Appellant prosecuted his case for Wrongful Foreclosure and related claims 

against Deutsche Bank in Adversary Case No. 14-01327 (the “Adversary 

Proceeding”). Request For Judicial Notice (“RJN”), Ex. A. thereto.  

Deutsche Bank obtained Relief From the Bankruptcy Automatic Stay on 

January 7, 2015 and moved for the reissuance of a Writ of Restitution.  On 

January 20, 2016, Appellant filed another Motion to Void the Writ of 

Restitution.  Oral argument on Appellant’s Motion to Void the Writ of 

Restitution was heard by the Court and denied on February 13, 2015.  It is 

the denial of Appellant’s Motion to Void the Writ of Restitution that is 
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now on appeal.   

II. RESTATEMENT OF THE ISSUES 

1. Is Denial of Appellant’s Motion to Void Writ of Restitution proper 

when Appellant presented and continues to present no legal basis to 

support Appellant’s position that Deutsche Bank was required to provide 

advance notice to Appellant before having a Writ of Restitution reissued 

after obtaining judgment, relief from stay in the Bankruptcy Case, and 

dismissal of Appellant’s Bankruptcy Adversary Proceeding against 

Deutsche Bank? 

2. Did the Court error in issuing a Writ of Restitution without issuing 

and serving an Order to Show Cause for Writ of Restitution? 

III. RESTATEMENT OF THE CASE 

 Respondent DEUTSCHE BANK foreclosed on the Property on 

December 13, 2013, and the Trustee’s Deed Upon Sale was recorded with 

the King County auditor on January 2, 2014, under recording number 

20140102000548.  CP 5-7.  Pursuant to RCW 61.24.060, DEUTSCHE 

BANK was entitled to possession of the Property on the 20th day 

following the foreclosure sale.  As such, DEUTSCHE BANK was entitled 

to possession of the Property on January 2, 2014. Because Appellant did 

not vacate within the required timeframe, DEUTSCHE BANK availed 

itself of the unlawful detainer remedies available pursuant to RCW 59.12.   

 Specifically, DEUTSCHE BANK served Appellant with a Notice 

to Vacate on January 19, 2014.  CP 9-12.  On March 4, 2014, the 

Unlawful Detainer summons and complaint was substitute served on 
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Appellant.  CP 16.  Pursuant to RCW 59.12.040, the Summons and 

Complaint was validly served by leaving a copy with a person of suitable 

age at the premises, and also serving by first class mail. CP 16.  

Thereafter, Deutsche Bank filed a Complaint for Unlawful Detainer of the 

Property on April 14, 2016.  CP 1-15.  Deutsche Bank also sought a 

Default Judgment and Writ of Restitution.  CP 19-37.  An Order of 

Default was issued on April 15, 2014.  CP 38-39.  A non-monetary 

judgment finding that Appellant was unlawfully detaining the Property 

past the 20 day deadline was also issued.  CP 40-43.  Finally, an Order For 

Writ of Restitution was issued.  CP 44-45.   

 On August 12, 2014, Appellant filed a Motion For Order to Show 

Cause to Vacate the Writ of Restitution served on him by the King County 

Sheriff on July 30, 2014.  CP 55-58.  This motion was never heard, 

because on September 4, 2014, Appellant filed a Notice of Bankruptcy 

Filing and Automatic Stay, reporting that he had filed a Chapter 13 

Bankruptcy Case on August 4, 2014, Case No. 14-158690TWD.  CP 59-

63. The initial writ of restitution was never executed by the Sheriff due to 

the bankruptcy and the writ’s expiration.  CP 64. Appelant’s Bankruptcy 

Case was concerted to a Chapter 7 Bankruptcy. CP 79-80. 

 Appellant chose to litigate all of his claims against Deutsche Bank 

in Adversary Proceeding No. No. 14-01327, filed in the Bankruptcy Court 

for the Western District of Washington (the “Adversary Proceeding”).  

RJN, Ex. A.  Complaining of the unlawful detainer action and writ therein, 

Appellant also brought claims against Deutsche Bank for wrongful 
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foreclosure; civil RICO violation; civil conspiracy; violation of FDCPA; 

declaratory relief; and quiet title.   RJN, Ex. A.   Deutsche Bank moved for 

dismissal of the Adversary Proceeding, and on October 23, 2014, the 

Bankruptcy Court dismissed Appellant’s Adversary Proceeding against 

Deutsche Bank, with prejudice, finding in pertinent part that “all the 

claims in this adversary proceeding are property of the Chapter 7 

bankruptcy estate. As such, the Plaintiff/Debtor lacks standing.”  RJN, Ex. 

B.  

 Deutsche Bank also moved for and obtained Relief From Stay in 

the Bankruptcy Case on January 7, 2015, allowing it to proceed with the 

unlawful detainer action.  CP 79-80. After obtaining relief from the 

Bankruptcy Stay, Deutsche Bank moved for the reissuance of the Writ of 

Restitution on January 7, 2015.  CP 75-76.  The Writ of Restitution was 

reissued on January 20, 2015, well over 2 years after the foreclose sale.  

CP 98-100. 

 By this time, more than four months after initially claiming the 

Writ of Restitution should be Voided, and after dismissal of Appellant’s 

Adversary Proceeding against Deutsche Bank in the Bankruptcy Case, 

Appellant was obviously well aware of the unlawful detainer proceeding, 

and chose to challenge it in the Bankruptcy Court. Nevertheless, on 

February 13, 2015, Appellate again filed a motion to Void the Writ of 

Restitution.  CP 89-92.  Appellant complained that he was not served with 

the Motion to Reissue the Writ, even though the Sheriff had posted the 

Writ of Restitution on the Property.  CP 97.  In arguing that he was 
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entitled to notice of the issuance of the Writ, Appellant cited as his sole 

authority Rule 52(d) of the Federal Rules of Criminal Procedure.  CP 90-

92.  On February 13, 2015, the Trial Court heard Appellant’ s Motion to 

Vacate the Writ of Restitution and denied such motion.  CP 85. Appellant 

appeals from this denial.   

III. ARGUMENT 

 
A. Standards of Review 
 
 A challenge to the adequacy of unlawful detainer notice presents a 

mixed question of law and fact, which is reviewed de novo. Hall v. 

Feigenbaum, 178 Wash. App. 811, 818, 319 P.3d 61, 64, review denied, 

180 Wash. 2d 1018, 327 P.3d 54 (2014).   

 
B. There is No Requirement to Provide Notice Before The 
 Issuance of a Writ of Restitution 
 
 The deed of trust act, chapter 61.24 RCW, provides that the 

purchaser at a trustee's sale is entitled to possession on the twentieth day 

following the sale and shall also have a right to the summary proceedings 

to obtain possession of real property provided in RCW 59.12 RCW - the 

unlawful detainer act.  Excelsior Mortgage Equity Fund II, LLC v. 

Schroeder, 171 Wash. App. 333, 339-40, 287 P.3d 21, 24 (2012).  An 

unlawful detainer action brought under RCW 59.12.030 is a summary 

proceeding designed to enable the recovery of possession of property.  

Hall v. Feigenbaum, 178 Wash. App. 811, 818, 319 P.3d 61, 64, review 
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denied, 180 Wash. 2d 1018, 327 P.3d 54 (2014).  The action is a narrow 

one, limited to the question of possession and related issues such as 

restitution of the premises.  Id.   

 Once the period in the notice to vacate passes, Appellant was in 

unlawful detainer of the Property.  At the commencement of the action or 

at any time while it is pending, the moving party may obtain possession 

under a writ of restitution, which may, according to the statute, be issued 

ex parte.  Pursuant to RCW 59.12.090: 

The plaintiff at the time of commencing an action of 
forcible entry or detainer or unlawful detainer, or at any 
time afterwards, may apply to the judge of the court in 
which the action is pending for a writ of restitution 
restoring to the plaintiff the property in the complaint 
described, and the judge shall order a writ of restitution to 
issue.  The writ shall be issued by the clerk of the superior 
court in which the action is pending, and be returnable in 
twenty days after its date… 

 
RCW 59.12.090.  
 
 Appellant filed a Motion to Vacate Writ and argued that he was 

entitled to advance notice of its issuance and/or a show cause hearing on 

the issue, but the statute is clear that advance notice to Appellant is not 

required when a writ of restitution is issued, or when it is reissued.  The ex 

parte nature of issuance of the writ of restitution in unlawful detainer 

actions has been challenged and found to be constitutional.  Specifically, 

the ex parte procedure was challenged on constitutional due process 

grounds and upheld in 1898.  State ex rel. German Sav. & Loan Soc. v. 
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Prather, 19 Wash. 336, 53 P. 344 (1898) (holding that the issuance of the 

writ in what  is now RCWA 59.12.090 did not deny due process).  Thus, 

for well over 100 years, the governing statute has allowed the issuance of 

a writ of restitution without advance notice or the need for an order to 

show cause hearing.  

C. Notice To Appellant Was Sufficient Under The Governing 
 Statutes 
 
 Appellant’s challenge to the commissioner’s denial of the 

Appellant’s Motion to Vacate Writ as no advance notice of the issuance of 

the Writ of Restitution was provided.  As to any other issues, an appellate 

court may refuse to review any claim of error which was not raised in the 

trial court.  Hall v. Feigenbaum, 178 Wash. App. 811, 817-18, 319 P.3d 

61, 64, review denied, 180 Wash. 2d 1018, 327 P.3d 54 (2014). 

 RCW 59.12.040 provides that  

 [a]ny notice provided for in this chapter shall be served 
either (1) by delivering a copy personally to the person 
entitled thereto; or (2) if he or she be absent from the 
premises unlawfully held, by leaving there a copy, with 
some person of suitable age and discretion, and sending a 
copy through the mail addressed to the person entitled 
thereto at his or her place of residence; or (3) if the person 
to be notified be a tenant, or an unlawful holder of 
premises, and his or her place of residence is not known, or 
if a person of suitable age and discretion there cannot be 
found then by affixing a copy of the notice in a 
conspicuous place on the premises unlawfully held, and 
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also delivering a copy to a person there residing, if such a 
person can be found, and also sending a copy through the 
mail addressed to the tenant, or unlawful occupant, at the 
place where the premises unlawfully held are situated. 

 
RCW 59.12.040; Hall v. Feigenbaum, 178 Wash. App. at 819, 319 P.3d at 

65 (2014).  The purpose of the notice is to give a occupant “ at least one 

opportunity to correct a breach before forfeiture under the accelerated 

restitution provisions of RCW 59.12.  Id. at 820.  In this case, the 

Appellant was not the record owner of the Property and had adequate 

notice as required under the governing statutes, as notice was served on a 

person of suitable age and discretion, and sent through the mail addressed 

to the person entitled thereto.     

 
IV. CONCLUSION 

 The Court should affirm the trial court ruling as Appellant’s 

argument that he was entitled to notice each time a Writ of Restitution is 

issued is not supported by the governing statutes; and the Court did not 

error in finding that Appellant's Motion to Vacate Writ lacked an adequate 

legal basis.  

 
ALDRIDGE PITE, LLP 

 

Dated: May  9, 2016 By: /s/ Julia A. Phillips 
JULIA A. PHILLIPS,  
WSBA# 32735 
Attorneys for DEUTSCHE 



 
 

Page 11  
 

 

BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE, 
ON BEHALF OF THE 
OLDERS OF THE WAMU 
MORTAGE PASS-
THROUGH ERTIFICATES, 
SERIES 2006- AR4, Its 
successors and/or assigns, 

 



REQUEST FOR JUDICIAL NOTICE 
 

Page 1  
 

 

No. 73124-6-1 

THE COURT OF APPEALS, DIVISION I 

State of Washington 
______________________________________ 

WESLEY SCHLEPP, 
 

   Appellant 

v.  

 DEUTSCHE BANK NATIONAL TRUST COMPANY, AS 
 TRUSTEE, ON BEHALF OF THE HOLDERS OF THE WAMU 
 MORTAGE PASS-THROUGH CERTIFICATES, SERIES 2006-
 AR4, Its successors and/or assigns,  

    Respondent. 

_________________________________________ 

RESPONDENT’S REQUEST FOR JUDICIAL NOTICE IN 

SUPPORT OF RESPONDENT’S BRIEF  
_____________________________________________ 

 

Julia A. Phillips 
WSBA# 32735 
Attorneys for Respondent/ 
Deutsche Bank National Trust Company 
 
Aldridge Pite, LLP 
The Ogden Building 
9311 SE 36th Street, Suite #100 
Mercer Island, WA 98040 
(206) 232-2752 
jphillips@aldridgepite.com 

 

 

 



REQUEST FOR JUDICIAL NOTICE 
 

Page 2  
 

 

 Respondent DEUTSCHE BANK NATIONAL TRUST 

COMPANY, AS TRUSTEE, ON BEHALF OF THE HOLDERS OF THE 

WAMU MORTAGE PASS-THROUGH CERTIFICATES, SERIES 2006-

AR4 (“Deutsche Bank” or “Respondent”) respectfully requests that the 

Court take judicial notice of the records more particularly described 

below, pursuant to ER Rule 201(d): 

 Exhibit A:  Adversary Proceeding Complaint filed August 15, 

 2014, filed in the Bankruptcy Court for the Western District of 

 Washington, Adversary Proceeding No. 14-01327-TWD 

 Exhibit B: Order Granting Motion to Dismiss Adversary 

 Complaint 

 Pursuant to ER201(b), the Court may take judicial notice of 

adjudicative facts which are capable of accurate and ready determination 

by resort to sources whose accuracy cannot reasonably be questioned.   

ALDRIDGE PITE, LLP 
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